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means a restriction other than a 
nonlapse restriction as defined in para-
graph (h) of this section, and includes 
(but is not limited to) a restriction 
that carries a substantial risk of for-
feiture. 

(j) Sales which may give rise to suit 
under section 16(b) of the Securities Ex-
change Act of 1934—(1) In general. For 
purposes of section 83 and the regula-
tions thereunder if the sale of property 
at a profit within six months after the 
purchase of the property could subject 
a person to suit under section 16(b) of 
the Securities Exchange Act of 1934, 
the person’s rights in the property are 
treated as subject to a substantial risk 
of forfeiture and as not transferable 
until the earlier of (i) the expiration of 
such six-month period, or (ii) the first 
day on which the sale of such property 
at a profit will not subject the person 
to suit under section 16(b) of the Secu-
rities Exchange Act of 1934. However, 
whether an option is ‘‘transferable by 
the optionee’’ for purposes of § 1.83– 
7(b)(2)(i) is determined without regard 
to section 83(c)(3) and this paragraph 
(j). 

(2) Examples. The provisions of this 
paragraph may be illustrated by the 
following examples: 

Example (1). On January 1, 1983, X corpora-
tion sells to P, a beneficial owner of 12% of 
X corporation stock, in connection with P’s 
performance of services, 100 shares of X cor-
poration stock at $10 per share. At the time 
of the sale the fair market value of the X 
corporation stock is $100 per share. P, as a 
beneficial owner of more 10% of X corpora-
tion stock, is liable to suit under section 
16(b) of the Securities Exchange Act of 1934 
for recovery of any profit from any sale and 
purchase or purchase and sale of X corpora-
tion stock within a six-month period, but no 
other restrictions apply to the stock. Be-
cause the section 16(b) restriction is applica-
ble to P, P’s rights in the 100 shares of stock 
purchased on January 1, 1983, are treated as 
subject to a substantial risk of forfeiture and 
as not transferable through June 29, 1983. P 
chooses not to make an election under sec-
tion 83 (b) and therefore does not include any 
amount with respect to the stock purchase 
in gross income as compensation on the date 
of purchase. On June 30, 1983, the fair market 
value of X corporation stock is $250 per 
share. P must include $24,000 (100 shares of X 
corporation stock × $240 ($250 fair market 
value per share less $10 price paid by P for 
each share)) in gross income as compensa-
tion on June 30, 1983. If, in this example, re-

strictions other than section 16(b) applied to 
the stock, such other restrictions (but not 
section 16(b)) would be taken into account in 
determining whether the stock is subject to 
a substantial risk of foreiture and is non-
transferable for periods after June 29, 1983. 

Example (2). Assume the same facts as in 
example (1) except that P is not an insider on 
or after May 1, 1983, and the section 16(b) re-
striction does not apply beginning on that 
date. On May 1, 1983, P must include in gross 
income as compensation the difference be-
tween the fair market value of the stock on 
that date and the amount paid for the stock. 

Example (3). Assume the same facts as in 
example (1) except that on June 1, 1983, X 
corporation sells to P an additional 100 
shares of X corporation stock at $20 per 
share. At the time of the sale the fair mar-
ket value of the X corporation stock is $150 
per share. On June 30, 1983, P must include 
$24,000 in gross income as compensation with 
respect to the January 1, 1983 purchase. On 
November 30, 1983, the fair market value of X 
corporation stock is $200 per share. Accord-
ingly, on that date P must include $18,000 
(100 shares of X corporation stock × $180 ($200 
fair market value per share less $20 price 
paid by P for each share)) in gross income as 
compensation with respect to the June 1, 
1983 purchase. 

(3) Effective date. This paragraph ap-
plies property transferred after Decem-
ber 31, 1981. 

(k) Special rule for certain accounting 
rules. (1) For purposes of section 83 and 
the regualtions thereunder, property is 
subject to substantial risk of forfeiture 
and is not transferable so long as the 
property is subject to a restriction on 
transfer to comply with the ‘‘Pooling- 
of-Interests Accounting’’ rules set 
forth in Accounting Series Release 
Numbered 130 ((10/5/72) 37 FR 20937; 17 
CFR 211.130) and Accounting Series Re-
lease Numbered 135 ((1/18/73) 38 FR 1734; 
17 CFR 211.135). 

(2) Effective date. This paragraph ap-
plies to property transferred after De-
cember 31, 1981. 

[T.D. 7554, 43 FR 31916, July 24, 1978, as 
amended by T.D. 8042, 50 FR 31713, Aug. 6, 
1985; 50 FR 39664, Sept. 30, 1985; T.D. 9092, 68 
FR 54351, Sept. 17, 2003] 

§ 1.83–4 Special rules. 
(a) Holding period. Under section 83(f), 

the holding period of transferred prop-
erty to which section 83(a) applies shall 
begin just after such property is sub-
stantially vested. However, if the per-
son who has performed the services in 

VerDate mar<24>2004 14:36 May 01, 2004 Jkt 203083 PO 00000 Frm 00337 Fmt 8010 Sfmt 8010 Y:\SGML\203083T.XXX 203083T



338 

26 CFR Ch. I (4–1–04 Edition) § 1.83–5 

connection with which property is 
transferred has made an election under 
section 83(b), the holding period of such 
property shall begin just after the date 
such property is transferred. If prop-
erty to which section 83 and the regula-
tions thereunder apply is transferred at 
arm’s length, the holding period of 
such property in the hands of the 
transferee shall be determined in ac-
cordance with the rules provided in 
section 1223. 

(b) Basis. (1) Except as provided in 
paragraph (b)(2) of this section, if prop-
erty to which section 83 and the regula-
tions thereunder apply is acquired by 
any person (including a person who ac-
quires such property in a subsequent 
transfer which is not at arm’s length), 
while such property is still substan-
tially nonvested, such person’s basis 
for the property shall reflect any 
amount paid for such property and any 
amount includible in the gross income 
of the person who performed the serv-
ices (including any amount so includ-
ible as a result of a disposition by the 
person who acquired such property.) 
Such basis shall also reflect any ad-
justments to basis provided under sec-
tions 1015 and 1016. 

(2) If property to which § 1.83–1 ap-
plies is transferred at arm’s length, the 
basis of the property in the hands of 
the transferee shall be determined 
under section 1012 and the regulations 
thereunder. 

(c) Forgiveness of indebtedness treated 
as an amount paid. If an indebtedness 
that has been treated as an amount 
paid under § 1.83–1(a)(1)(ii) is subse-
quently cancelled, forgiven or satisfied 
for an amount less than the amount of 
such indebtedness, the amount that is 
not, in fact, paid shall be includible in 
the gross income of the service pro-
vider in the taxable year in which such 
cancellation, forgiveness or satisfac-
tion occurs. 

[T.D. 7554, 43 FR 31918, July 24, 1978] 

§ 1.83–5 Restrictions that will never 
lapse. 

(a) Valuation. For purposes of section 
83 and the regulations thereunder, in 
the case of property subject to a 
nonlapse restriction (as defined in 
§ 1.83–3(h)), the price determined under 
the formula price will be considered to 

be the fair market value of the prop-
erty unless established to the contrary 
by the Commissioner, and the burden 
of proof shall be on the commissioner 
with respect to such value. If stock in 
a corporation is subject to a nonlapse 
restriction which requires the trans-
feree to sell such stock only at a for-
mula price based on book value, a rea-
sonable multiple of earnings or a rea-
sonable combination thereof, the price 
so determined will ordinarily be re-
garded as determinative of the fair 
market value of such property for pur-
poses of section 83. However, in certain 
circumstances the formula price will 
not be considered to be the fair market 
value of property subject to such a for-
mula price restriction, even though the 
formula price restriction is a substan-
tial factor in determining such value. 
For example, where the formula price 
is the current book value of stock, the 
book value of the stock at some time 
in the future may be a more accurate 
measure of the value of the stock than 
the current book value of the stock for 
purposes of determining the fair mar-
ket value of the stock at the time the 
stock becomes substantially vested. 

(b) Cancellation—(1) In general. Under 
section 83(d)(2), if a nonlapse restric-
tion imposed on property that is sub-
ject to section 83 is cancelled, then, un-
less the taxpayer establishes— 

(i) That such cancellation was not 
compensatory, and 

(ii) That the person who would be al-
lowed a deduction, if any, if the can-
cellation were treated as compen-
satory, will treat the transaction as 
not compensatory, as provided in para-
graph (c)(2) of this section, the excess 
of the fair market value of such prop-
erty (computed without regard to such 
restriction) at the time of cancellation, 
over the sum of— 

(iii) The fair market value of such 
property (computed by taking the re-
striction into account) immediately 
before the cancellation, and 

(iv) The amount, if any, paid for the 
cancellation, shall be treated as com-
pensation for the taxable year in which 
such cancellation occurs. Whether 
there has been a noncompensatory can-
cellation of a nonlapse restriction 
under section 83(d)(2) depends upon the 
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