
786 

26 CFR Ch. I (4–1–04 Edition) § 1.162–15 

See 26 CFR, 1938 ed., 35.733–2 (Regula-
tions 112) and 26 CFR (1939) 40.451–2 
(Regulations 130). For the disallowance 
of deductions for the cost of adver-
tising in programs of certain conven-
tions of political parties, or in publica-
tions part of the proceeds of which di-
rectly or indirectly inures (or is in-
tended to inure) to or for the use of a 
political party or political candidate, 
see § 1.276–1. 

[T.D. 6996, 34 FR 835, Jan. 18, 1969] 

§ 1.162–15 Contributions, dues, etc. 
(a) Contributions to organizations de-

scribed in section 170—(1) In general. No 
deduction is allowable under section 
162(a) for a contribution or gift by an 
individual or a corporation if any part 
thereof is deductible under section 170. 
For example, if a taxpayer makes a 
contribution of $5,000 and only $4,000 of 
this amount is deductible under section 
170(a) (whether because of the percent-
age limitation under either section 
170(b) (1) or (2), the requirement as to 
time of payment, or both) no deduction 
is allowable under section 162(a) for the 
remaining $1,000. 

(2) Scope of limitations. The limita-
tions provided in section 162(b) and this 
paragraph apply only to payments 
which are in fact contributions or gifts 
to organizations described in section 
170. For example, payments by a tran-
sit company to a local hospital (which 
is a charitable organization within the 
meaning of section 170) in consider-
ation of a binding obligation on the 
part of the hospital to provide hospital 
services and facilities for the com-
pany’s employees are not contributions 
or gifts within the meaning of section 
170 and may be deductible under sec-
tion 162(a) if the requirements of sec-
tion 162(a) are otherwise satisfied. 

(b) Other contributions. Donations to 
organizations other than those de-
scribed in section 170 which bear a di-
rect relationship to the taxpayer’s 
business and are made with a reason-
able expectation of a financial return 
commensurate with the amount of the 
donation may constitute allowable de-
ductions as business expenses, provided 
the donation is not made for a purpose 
for which a deduction is not allowable 
by reason of the provisions of para-
graph (b)(1)(i) or (c) of § 1.162–20. For ex-

ample, a transit company may donate 
a sum of money to an organization (of 
a class not referred to in section 170) 
intending to hold a convention in the 
city in which it operates, with a rea-
sonable expectation that the holding of 
such convention will augment its in-
come through a greater number of peo-
ple using its transportation facilities. 

(c) Dues. Dues and other payments to 
an organization, such as a labor union 
or a trade association, which otherwise 
meet the requirements of the regula-
tions under section 162, are deductible 
in full. For limitations on the deduct-
ibility of dues and other payments, see 
paragraph (b) and (c) of § 1.162–20. 

(d) Cross reference. For provisions 
dealing with expenditures for institu-
tional or ‘‘good will’’ advertising, see 
§ 1.162–20. 

[T.D. 6819, 30 FR 5580, Apr. 20, 1965] 

§ 1.162–16 Cross reference. 
For special rules relating to expenses 

in connection with subdividing real 
property for sale, see section 1237 and 
the regulations thereunder. 

§ 1.162–17 Reporting and substan-
tiation of certain business expenses 
of employees. 

(a) Introductory. The purpose of the 
regulations in this section is to provide 
rules for the reporting of information 
on income tax returns by taxpayers 
who pay or incur ordinary and nec-
essary business expenses in connection 
with the performance of services as an 
employee and to furnish guidance as to 
the type of records which will be useful 
in compiling such information and in 
its substantiation, if required. The 
rules prescribed in this section do not 
apply to expenses paid or incurred for 
incidentals, such as office supplies for 
the employer or local transportation in 
connection with an errand. Employees 
incurring such incidental expenses are 
not required to provide substantiation 
for such amounts. The term ‘‘ordinary 
and necessary business expenses’’ 
means only those expenses which are 
ordinary and necessary in the conduct 
of the taxpayer’s business and are di-
rectly attributable to such business. 
The term does not include nondeduct-
ible personal, living or family ex-
penses. 
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(b) Expenses for which the employee is 
required to account to his employer—(1) 
Reimbursements equal to expenses. The 
employee need not report on his tax re-
turn (either itemized or in total 
amount) expenses for travel, transpor-
tation, entertainment, and similar pur-
poses paid or incurred by him solely for 
the benefit of his employer for which 
he is required to account and does ac-
count to his employer and which are 
charged directly or indirectly to the 
employer (for example, through credit 
cards) or for which the employee is 
paid through advances, reimburse-
ments, or otherwise, provided the total 
amount of such advances, reimburse-
ments, and charges is equal to such ex-
penses. In such a case the taxpayer 
need only state in his return that the 
total of amounts charged directly or 
indirectly to his employer through 
credit cards or otherwise and received 
from the employer as advances or re-
imbursements did not exceed the ordi-
nary and necessary business expenses 
paid or incurred by the employee. 

(2) Reimbursements in excess of ex-
penses. In case the total of amounts 
charged directly or indirectly to the 
employer and received from the em-
ployer as advances, reimbursements, or 
otherwise, exceeds the ordinary and 
necessary business expenses paid or in-
curred by the employee and the em-
ployee is required to and does account 
to his employer for such expenses, the 
taxpayer must include such excess in 
income and state on his return that he 
has done so. 

(3) Expenses in excess of reimburse-
ments. If the employee’s ordinary and 
necessary business expenses exceed the 
total of the amounts charged directly 
or indirectly to the employer and re-
ceived from the employer as advances, 
reimbursements, or otherwise, and the 
employee is required to and does ac-
count to his employer for such ex-
penses, the taxpayer may make the 
statement in his return required by 
subparagraph (1) of this paragraph un-
less he wishes to claim a deduction for 
such excess. If, however, he wishes to 
secure a deduction for such excess, he 
must submit a statement showing the 
following information as part of his tax 
return: 

(i) The total of any charges paid or 
borne by the employer and of any other 
amounts received from the employer 
for payment of expenses whether by 
means of advances, reimbursements or 
otherwise; and 

(ii) The nature of his occupation, the 
number of days away from home on 
business, and the total amount of ordi-
nary and necessary business expenses 
paid or incurred by him (including 
those charged directly or indirectly to 
the employer through credit cards or 
otherwise) broken down into such 
broad categories as transportation, 
meals and lodging while away from 
home overnight, entertainment ex-
penses, and other business expenses. 

(4) To ‘‘account’’ to his employer as 
used in this section means to submit 
an expense account or other required 
written statement to the employer 
showing the business nature and the 
amount of all the employee’s expenses 
(including those charged directly or in-
directly to the employer through credit 
cards or otherwise) broken down into 
such broad categories as transpor-
tation, meals and lodging while away 
from home overnight, entertainment 
expenses, and other business expenses. 
For this purpose, the Commissioner in 
his discretion may approve reasonable 
business practices under which mile-
age, per diem in lieu of subsistence, 
and similar allowances providing for 
ordinary and necessary business ex-
penses in accordance with a fixed scale 
may be regarded as equivalent to an 
accounting to the employer. 

(c) Expenses for which the employee is 
not required to account to his employer. If 
the employee is not required to ac-
count to his employer for his ordinary 
and necessary business expenses, e.g., 
travel, transportation, entertainment, 
and similar items, or, though required, 
fails to account for such expenses, he 
must submit, as a part of his tax re-
turn, a statement showing the fol-
lowing information: 

(1) The total of all amounts received 
as advances or reimbursements from 
his employer in connection with the or-
dinary and necessary business expenses 
of the employee, including amounts 
charged directly or indirectly to the 
employer through credit cards or oth-
erwise; and 
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(2) The nature of his occupation, the 
number of days away from home on 
business, and the total amount of ordi-
nary and necessary business expenses 
paid or incurred by him (including 
those charged directly or indirectly to 
the employer through credit cards or 
otherwise) broken down into such 
broad categories as transportation, 
meals and lodging while away from 
home overnight, entertainment ex-
penses, and other business expenses. 

(d) Substantiation of items of expense. 
(1) Although the Commissioner may re-
quire any taxpayer to substantiate 
such information concerning expense 
accounts as may appear to be pertinent 
in determining tax liability, taxpayers 
ordinarily will not be called upon to 
substantiate expense account informa-
tion except those in the following cat-
egories: 

(i) A taxpayer who is not required to 
account to his employer, or who does 
not account; 

(ii) A taxpayer whose expenses exceed 
the total of amounts charged to his 
employer and amounts received 
through advances, reimbursements or 
otherwise and who claims a deduction 
on his return for such excess; 

(iii) A taxpayer who is related to his 
employer within the meaning of sec-
tion 267(b); and 

(iv) Other taxpayers in cases where it 
is determined that the accounting pro-
cedures used by the employer for the 
reporting and substantiation of ex-
penses by employees are not adequate. 

(2) The Code contemplates that tax-
payers keep such records as will be suf-
ficient to enable the Commissioner to 
correctly determine income tax liabil-
ity. Accordingly, it is to the advantage 
of taxpayers who may be called upon to 
substantiate expense account informa-
tion to maintain as adequate and de-
tailed records of travel, transportation, 
entertainment, and similar business 
expenses as practical since the burden 
of proof is upon the taxpayer to show 
that such expenses were not only paid 
or incurred but also that they con-
stitute ordinary and necessary business 
expenses. One method for substan-
tiating expenses incurred by an em-
ployee in connection with his employ-
ment is through the preparation of a 
daily diary or record of expenditures, 

maintained in sufficient detail to en-
able him to readily identify the 
amount and nature of any expenditure, 
and the preservation of supporting doc-
uments, especially in connection with 
large or exceptional expenditures. Nev-
ertheless, it is recognized that by rea-
son of the nature of certain expenses or 
the circumstances under which they 
are incurred, it is often difficult for an 
employee to maintain detailed records 
or to preserve supporting documents 
for all his expenses. Detailed records of 
small expenditures incurred in trav-
eling or for transportation, as for ex-
ample, tips, will not be required. 

(3) Where records are incomplete or 
documentary proof is unavailable, it 
may be possible to establish the 
amount of the expenditures by approxi-
mations based upon reliable secondary 
sources of information and collateral 
evidence. For example, in connection 
with an item of traveling expense a 
taxpayer might establish that he was 
in a travel status a certain number of 
days but that it was impracticable for 
him to establish the details of all his 
various items of travel expense. In such 
a case rail fares or plane fares can usu-
ally be ascertained with exactness and 
automobile costs approximated on the 
basis of mileage covered. A reasonable 
approximation of meals and lodging 
might be based upon receipted hotel 
bills or upon average daily rates for 
such accommodations and meals pre-
vailing in the particular community 
for comparable accommodations. Since 
detailed records of incidental items are 
not required, deductions for these 
items may be based upon a reasonable 
approximation. In cases where a tax-
payer is called upon to substantiate ex-
pense account information, the burden 
is on the taxpayer to establish that the 
amounts claimed as a deduction are 
reasonably accurate and constitute or-
dinary and necessary business expenses 
paid or incurred by him in connection 
with his trade or business. In connec-
tion with the determination of factual 
matters of this type, due consideration 
will be given to the reasonableness of 
the stated expenditures for the claimed 
purposes in relation to the taxpayer’s 
circumstances (such as his income and 
the nature of his occupation), to the re-
liability and accuracy of records in 
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connection with other items more 
readily lending themselves to detailed 
recordkeeping, and to all of the facts 
and circumstances in the particular 
case. 

(e) Applicability. (1) Except as pro-
vided in subparagraph (2) of this para-
graph, the provisions of the regulations 
in this section are supplemental to ex-
isting regulations relating to informa-
tion required to be submitted with in-
come tax returns, and shall be applica-
ble with respect to taxable years begin-
ning after December 31, 1957, notwith-
standing any existing regulation to the 
contrary. 

(2) With respect to taxable years end-
ing after December 31, 1962, but only in 
respect of periods after such date, the 
provisions of the regulations in this 
section are superseded by the regula-
tions under section 274(d) to the extent 
inconsistent therewith. See § 1.274–5. 

(3) For taxable years beginning on or 
after January 1, 1989, the provisions of 
this section are superseded by the regu-
lations under section 62(c) to the ex-
tent this section is inconsistent with 
those regulations. See § 1.62–2. 

[T.D. 6500, 25 FR 11402, Nov. 26, 1960, as 
amended by T.D. 6630, 27 FR 12935, Dec. 29, 
1962; T.D. 8276, 54 FR 51026, Dec. 12, 1989; T.D. 
8324, 55 FR 51695, Dec. 17, 1990] 

§ 1.162–18 Illegal bribes and kickbacks. 

(a) Illegal payments to government offi-
cials or employees—(1) In general. No de-
duction shall be allowed under section 
162(a) for any amount paid or incurred, 
directly or indirectly, to an official or 
employee of any government, or of any 
agency or other instrumentality of any 
government, if— 

(i) In the case of a payment made to 
an official or employee of a govern-
ment other than a foreign government 
described in subparagraph (3) (ii) or 
(iii) of this paragraph, the payment 
constitutes an illegal bribe or kick-
back, or 

(ii) In the case of a payment made to 
an official or employee of a foreign 
government described in subparagraph 
(3) (ii) or (iii) of this paragraph, the 
making of the payment would be un-
lawful under the laws of the United 
States (if such laws were applicable to 
the payment and to the official or em-

ployee at the time the expenses were 
paid or incurred). 
No deduction shall be allowed for an 
accrued expense if the eventual pay-
ment thereof would fall within the pro-
hibition of this section. The place 
where the expenses are paid or incurred 
is immaterial. For purposes of subdivi-
sion (ii) of this subparagraph, lawful-
ness, or unlawfulness of the payment 
under the laws of the foreign country is 
immaterial. 

(2) Indirect payment. For purposes of 
this paragraph, an indirect payment to 
an individual shall include any pay-
ment which inures to his benefit or 
promotes his interests, regardless of 
the medium in which the payment is 
made and regardless of the identity of 
the immediate recipient or payor. 
Thus, for example, payment made to an 
agent, relative, or independent con-
tractor of an official or employee, or 
even directly into the general treasury 
of a foreign country of which the bene-
ficiary is an official or employee, may 
be treated as an indirect payment to 
the official or employee, if in fact such 
payment inures or will inure to his 
benefit or promotes or will promote his 
financial or other interests. A payment 
made by an agent or independent con-
tractor of the taxpayer which benefits 
the taxpayer shall be treated as an in-
direct payment by the taxpayer to the 
official or employee. 

(3) Official or employee of a govern-
ment. Any individual officially con-
nected with— 

(i) The Government of the United 
States, a State, a territory or posses-
sion of the United States, the District 
of Columbia, or the Commonwealth of 
Puerto Rico, 

(ii) The government of a foreign 
country, or 

(iii) A political subdivision of, or a 
corporation or other entity serving as 
an agency or instrumentality of, any of 
the above, 
in whatever capacity, whether on a 
permanent or temporary basis, and 
whether or not serving for compensa-
tion, shall be included within the term 
‘‘official or employee of a govern-
ment’’, regardless of the place of resi-
dence or post of duty of such indi-
vidual. An independent contractor 
would not ordinarily be considered to 
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