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Example 2. The facts are the same as in Ex-
ample 1, except that on January 1, 1992, P 
sells S’s indebtedness to J, who is not related 
to S within the meaning of paragraph (d)(2) 
of this section, for $9,400,000 in cash. J holds 
S’s indebtedness to maturity. On January 1, 
1993, P’s adjusted basis in S’s indebtedness is 
$9,289,144.88. Accordingly, P realizes gain in 
the amount of $110,855.12 upon the disposi-
tion. S and J continue to deduct and include 
the original issue discount on the indebted-
ness in accordance with Example 1. The 
amount of original issue discount includible 
by J is reduced by the $110,855.12 acquisition 
premium as provided in section 1272(a)(7). 

Example 3. The facts are the same as in Ex-
ample 1, except that on February 1, 1992 (one 
month after P purchased S’s indebtedness), S 
retires the indebtedness for an amount of 
cash equal to the fair market value of the in-
debtedness. Assume that the fair market 
value of the indebtedness is $9,022,621.41, 
which in this case equals the issue price of 
indebtedness determined under paragraph 
(g)(1) of this section ($9,000,000) plus the ac-
crued original issue discount through Feb-
ruary 1 ($22,621.41). Section 1.61–12(c)(3) pro-
vides that if indebtedness is repurchased for 
a price that is exceeded by the issue price of 
the indebtedness plus the amount of discount 
already deducted, the excess is income from 
discharge of indebtedness. Therefore, S does 
not realize income from discharge of indebt-
edness. The result would be the same if P 
had contributed the indebtedness to the cap-
ital of S. Under section 108(e)(6), S would be 
treated as having satisfied the indebtedness 
with an amount of money equal to P’s ad-
justed basis and, under section 1272(d)(2), P’s 
adjusted basis is equal to $9,022,621.41. 

Example 4. (i) P, a domestic corporation, 
owns 70 percent of the single class of stock of 
S, a domestic corporation. On January 1, 
1986, P issued indebtedness that has an issue 
price of $5,000,000 and provides for no stated 
interest payments and a payment at matu-
rity of $10,000,000. The indebtedness has a 
stated maturity date of December 31, 1995. 
On January 1, 1992, S purchases P’s indebted-
ness from K, a partnership not related to P 
within the meaning of paragraph (d)(2) of 
this section, for cash in the amount of 
$6,000,000. The sum of the debt’s issue price 
and previously deducted original issue dis-
count is $7,578,582.83. P repays the indebted-
ness in full at maturity. 

(ii) Under section 61(a)(12), section 
108(e)(4), and paragraphs (a) and (f) of this 
section, P realizes $1,578,582.83 in income 
from discharge of indebtedness ($7,578,582.83 
minus $6,000,000) on January 1, 1992. 

(iii) Under paragraph (g)(1) of this section, 
the indebtedness is treated as issued to S on 
January 1, 1992, with an issue price of 
$6,000,000. Under section 1273(a), the $4,000,000 
excess of the stated redemption price at ma-
turity of the indebtedness ($10,000,000) over 

its issue price ($6,000,000) is orignial issue 
discount, which is includible in gross income 
by S and deductible by P over the remaining 
term of the indebtedness under sections 
163(e) and 1272(a). 

(iv) Accordingly, P deducts and S includes 
in income original issue discount as follows: 
in 1992, $817,316.20; in 1993, $928,650.49; in 1994, 
$1,055,150.67; and in 1995, $1,198,882.64. 

(h) Effective date. This section applies 
to any transaction described in para-
graph (a) and in either paragraph (b) or 
(c) of this section with an acquisition 
date on or after March 21, 1991. Al-
though this section does not apply to 
direct or indirect acquisitions occur-
ring before March 21, 1991, section 
108(e)(4) is effective for any transaction 
after December 31, 1980, subject to the 
rules of section 7 of the Bankruptcy 
Tax Act of 1980 (Pub. L. 96–589, 94 Stat. 
3389, 3411). Taxpayers may use any rea-
sonable method of determining the 
amount of discharge of indebtedness in-
come realized and the treatment of 
correlative adjustments under section 
108(e)(4) for acquisitions of indebted-
ness before March 21, 1991, if such 
method is applied consistently by both 
the debtor and related holder. 

[T.D. 8460, 57 FR 61808, Dec. 29, 1992] 

§ 1.108–3 Intercompany losses and de-
ductions. 

(a) General rule. This section applies 
to certain losses and deductions from 
the sale, exchange, or other transfer of 
property between corporations that are 
members of a consolidated group or a 
controlled group (an intercompany 
transaction). See section 267(f) (con-
trolled groups) and § 1.1502–13 (consoli-
dated groups) for applicable defini-
tions. For purposes of determining the 
attributes to which section 108(b) ap-
plies, a loss or deduction not yet taken 
into account under section 267(f) or 
§ 1.1502–13 (an intercompany loss or de-
duction) is treated as basis described in 
section 108(b) that the transferor re-
tains in property. To the extent a loss 
not yet taken into account is reduced 
under this section, it cannot subse-
quently be taken into account under 
section 267(f) or § 1.1502–13. For exam-
ple, if S and B are corporations filing a 
consolidated return, and S sells land 
with a $100 basis to B for $90 and the $10 
loss is deferred under section 267(f) and 
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§ 1.1502–13, the deferred loss is treated 
for purposes of section 108(b) as $10 of 
basis that S has in land (even though S 
has no remaining interest in the land 
sold to B) and is subject to reduction 
under section 108(b)(2)(E). Similar prin-
ciples apply, with appropriate adjust-
ments, if S and B are members of a 
controlled group and S’s loss is de-
ferred only under section 267(f). 

(b) Effective date. This section applies 
with respect to discharges of indebted-
ness occurring on or after September 
11, 1995. 

[T.D. 8597, 60 FR 36680, July 18, 1995] 

§ 1.108–4 Election to reduce basis of 
depreciable property under section 
108(b)(5) of the Internal Revenue 
Code . 

(a) Description. An election under sec-
tion 108(b)(5) is available whenever a 
taxpayer excludes discharge of indebt-
edness income (COD income) from 
gross income under sections 
108(a)(1)(A), (B), or (C) (concerning title 
11 cases, insolvency, and qualified farm 
indebtedness, respectively). See sec-
tions 108(d)(2) and (3) for the definitions 
of title 11 case and insolvent. See section 
108(g)(2) for the definition of qualified 
farm indebtedness. 

(b) Time and manner. To make an 
election under section 108(b)(5), a tax-
payer must enter the appropriate infor-
mation on Form 982, Reduction of Tax 
Attributes Due to Discharge of Indebted-
ness (and Section 1082 Basis Adjustment), 
and attach the form to the timely filed 
(including extensions) Federal income 
tax return for the taxable year in 
which the taxpayer has COD income 
that is excluded from gross income 
under section 108(a). An election under 
this section may be revoked only with 
the consent of the Commissioner. 

(c) Effective date. This section applies 
to elections concerning discharges of 
indebtedness occurring on or after Oc-
tober 22, 1998. 

[T.D. 8787, 63 FR 56562, Oct. 22, 1998] 

§ 1.108–5 Time and manner for making 
election under the Omnibus Budget 
Reconciliation Act of 1993. 

(a) Description. Section 108(c)(3)(C), as 
added by section 13150 of the Omnibus 
Budget Reconciliation Act of 1993 (Pub. 
L. 103–66, 107 Stat. 446), allows certain 

noncorporate taxpayers to elect to 
treat certain indebtedness described in 
section 108(c)(3) that is discharged after 
December 31, 1992, as qualified real 
property business indebtedness. This 
discharged indebtedness is excluded 
from gross income to the extent al-
lowed by section 108. 

(b) Time and manner for making elec-
tion. The election described in this sec-
tion must be made on the timely-filed 
(including extensions) Federal income 
tax return for the taxable year in 
which the taxpayer has discharge of in-
debtedness income that is excludible 
from gross income under section 108(a). 
The election is to be made on a com-
pleted Form 982, in accordance with 
that Form and its instructions. 

(c) Revocability of election. The elec-
tion described in this section is rev-
ocable with the consent of the Commis-
sioner. 

(d) Effective date. The rules set forth 
in this section are effective December 
27, 1993. 

[T.D. 8688, 61 FR 65322, Dec. 12, 1996. Redesig-
nated by T.D. 8787, 63 FR 56563, Oct. 22, 1998] 

§ 1.108–6 Limitations on the exclusion 
of income from the discharge of 
qualified real property business in-
debtedness. 

(a) Indebtedness in excess of value. 
With respect to any qualified real prop-
erty business indebtedness that is dis-
charged, the amount excluded from 
gross income under section 108(a)(1)(D) 
(concerning discharges of qualified real 
property business indebtedness) shall 
not exceed the excess, if any, of the 
outstanding principal amount of that 
indebtedness immediately before the 
discharge over the net fair market 
value of the qualifying real property, 
as defined in § 1.1017–1(c)(1), imme-
diately before the discharge. For pur-
poses of this section, net fair market 
value means the fair market value of 
the qualifying real property (notwith-
standing section 7701(g)), reduced by 
the outstanding principal amount of 
any qualified real property business in-
debtedness (other than the discharged 
indebtedness) that is secured by such 
property immediately before and after 
the discharge. Also, for purposes of sec-
tion 108(c)(2)(A) and this section, out-
standing principal amount means the 
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