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same manner as if it were an overpay-
ment of tax for such taxable year. How-
ever, no interest shall be allowed or 
paid if such an excess results from the 
application of section 1341(a)(5)(B) in 
the case of a deduction described in 
paragraph (f)(3) of this section (relat-
ing to payments or repayments pursu-
ant to price redetermination). If the 
tax for the taxable year of restoration 
is computed under section 1341(a)(4) 
and results in a decrease in tax for the 
taxable year (or years) to which a net 
operating loss described in section 
1341(b)(4)(A) is carried back, see para-
graph (b)(1)(iii) of this section. 

[T.D. 6500, 25 FR 12049, Nov. 26, 1960, as 
amended by T.D. 6617, 27 FR 10824, Nov. 7, 
1962; T.D. 6747, 29 FR 9790, July 21, 1964; T.D. 
7244, 37 FR 28897, Dec. 30, 1972; T.D. 7564, 43 
FR 40496, Sept. 12, 1978; T.D. 8677, 61 FR 33323, 
June 27, 1996] 

§ 1.1342–1 Computation of tax where 
taxpayer recovers substantial 
amount held by another under 
claim of right; effective date. 

Section 1342 shall apply with respect 
to taxable years beginning after De-
cember 31, 1954. 

[T.D. 6500, 25 FR 12052, Nov. 26, 1960] 

OTHER LIMITATIONS 

§ 1.1346–1 Recovery of unconstitu-
tional taxes. 

(a) In general. (1) A taxpayer who re-
covers unconstitutional Federal taxes 
which were paid or accrued and for 
which a deduction was allowed in a 
prior taxable year may elect, as pro-
vided in paragraph (b) of this section, 
to exclude the income (exclusive of in-
terest) attributable to such recovery 
from his gross income in the taxable 
year of recovery. Any such exclusion of 
income is subject to the requirements 
of section 1346 and this section. 

(2) If a taxpayer elects to receive the 
benefits of section 1346, the income (ex-
clusive of interest) attributable to the 
recovery of the unconstitutional Fed-
eral tax will be treated as an offset to 
the deduction allowed therefor in a 
prior taxable year (or years). The tax-
payer’s return for the prior taxable 
year (or years) with respect to which 
the statutory period for the assessment 
of a deficiency has expired will be 

opened only for the purpose of reducing 
the deduction allowed for the unconsti-
tutional Federal tax and assessing the 
resulting deficiency or deficiencies, if 
any. (An election under section 1346 
may be made only if the taxpayer con-
sents in writing to such assessment. 
See paragraph (b) of this section.) No 
other adjustment will be allowed. 

(3) If the disallowance of the deduc-
tion allowed in respect of a prior tax-
able year results in a deficiency for 
that year, the deficiency will be as-
sessed against the taxpayer within the 
period agreed upon between the tax-
payer and the district director with re-
spect to the taxable year of the prior 
deduction, even though the statutory 
period for the assessment may have ex-
pired prior to the filing of the consent. 

(4) If a taxpayer does not elect under 
the provisions of section 1346 and this 
section to exclude the tax recovered 
from gross income in the taxable year 
of recovery, the tax recovered shall, 
from the standpoint of its inclusion in 
or exclusion from gross income, be gov-
erned by the provisions of section 111. 

(b) Manner of making election. (1) The 
election provided for in paragraph (a) 
of this section shall be made by the 
taxpayer filing a statement in writing 
that he elects to treat the deduction 
allowed in a prior taxable year for the 
unconstitutional tax as not having 
been allowable for such taxable year. 
Such a statement must be filed with 
the taxpayer’s return for the taxable 
year in which the recovery of the un-
constitutional tax or taxes occurs. No 
other method of making the election is 
permitted. The statement of election 
must contain a description of the tax 
recovered, the date of recovery, the 
taxable year in which paid or accrued, 
and the taxable year for which the de-
duction was allowed. The statement of 
election must also contain a statement 
signifying the taxpayer’s consent (i) to 
treat the deduction or portion thereof 
allowed in a prior year with respect to 
the unconstitutional tax as not allow-
able for that year and (ii) to the assess-
ment, in respect of the taxable year for 
which the deduction was allowed, of 
any deficiency, together with interest 
thereon as provided by law, resulting 
from disallowance of the deduction or 
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portion thereof, even though the statu-
tory period for the assessment of any 
such deficiency may have expired be-
fore the filing of such consent. 

(2) The term recovery, as used in this 
section, includes not only refund or 
credit of taxes previously paid, but also 
the cancellation of a purported tax li-
ability which was accrued and deducted 
for a prior taxable year but never actu-
ally paid. 

[T.D. 6500, 25 FR 12052, Nov. 26, 1960] 

§ 1.1347–1 Tax on certain amounts re-
ceived from the United States. 

(a) In the case of an amount (other 
than interest) received from the United 
States by an individual under a claim 
involving acquisition of property and 
remaining unpaid for more than 15 
years, the tax (or, in the case of tax-
able years beginning before January 1, 
1971, the surtax) imposed by section 1 
attributable to such amount shall not 
exceed 33 percent of the amount (other 
than interest) so received (30 percent 
for taxable years beginning before Jan-
uary 1, 1971). For the purpose of section 
1347 and this section, such amount 
shall not include any amount received 
from the United States which con-
stitutes interest, whether such interest 
was included in the claim or in any 
judgment thereon or has accrued on 
such judgment. Section 1347 and this 
section shall only apply with respect to 
amounts received under a claim filed 
with the United States before January 
1, 1958. 

(b) To determine the application of 
section 1347 and this section to a par-
ticular amount, the taxpayer shall first 
compute the tax (or, in the case of tax-
able years beginning before January 1, 
1971, the surtax) imposed by section 1 
upon his entire taxable income, includ-
ing the amount specified in paragraph 
(a) of this section, without regard to 
the limitation on tax provided in sec-
tion 1347. The proportion of the tax (or 
surtax), so computed, indicated by the 
ratio which the taxpayer’s taxable in-
come attributable to the amount speci-
fied in paragraph (a) of this section, 
computed as prescribed in paragraph 
(c) of this section, bears to his total 
taxable income, is the portion of the 
tax (or surtax) attributable to such 
amount. If this portion of the tax (or 

surtax) exceeds 33 percent (30 percent 
for taxable years beginning before Jan-
uary 1, 1971) of the amount specified in 
paragraph (a) of this section, that por-
tion of the tax (or surtax) shall be re-
duced to 33 percent (or 30 percent) of 
such amount. 

(c) In determining the portion of the 
taxable income attributable to any 
amount specified in paragraph (a) of 
this section, the taxpayer shall allo-
cate to such amount received and to 
the gross income derived from all other 
sources, the expenses, losses, and other 
deductions properly attributable there-
to, and shall apply any general ex-
penses, losses, and other deductions 
(which cannot be properly apportioned 
otherwise) ratably to the gross income 
from all sources. The amount specified 
in paragraph (a) of this section, less 
the deductions properly attributable 
thereto and less its proportion of any 
general deductions, shall be the taxable 
income attributable to such amount. 
The taxpayer shall submit with his re-
turn a statement fully explaining the 
manner in which such expenses, losses, 
and deductions are allocated or appor-
tioned. 

[T.D. 6500, 25 FR 12052, Nov. 26, 1960, as 
amended by T.D. 7117, 36 FR 9422, May 25, 
1971; 36 FR 11434, June 12, 1971] 

§ 1.1348–1 Fifty-percent maximum tax 
on earned income. 

Section 1348 provides generally that 
for taxable years beginning after De-
cember 31, 1971, the maximum tax rate 
applicable to the earned taxable in-
come of an individual, estate, or trust 
is not to exceed 50 percent. In the case 
of an estate or trust, earned income in-
cludes only amounts which constitute 
income in respect of a decedent within 
§ 1.1348–3(a)(4). For taxable years begin-
ning after December 31, 1970, and before 
January 1, 1972, the maximum rate is 60 
percent. Section 1348 does not apply if 
the taxpayer chooses the benefits of in-
come averaging under sections 1301 
through 1305. Section 1348 does not 
apply to a married individual who does 
not file a joint return with his spouse 
for the taxable year. For purposes of 
section 1348, an individual’s marital 
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