TO EXAMINE THE IMPACT AND EFFECTIVENESS
OF THE VOTING RIGHTS ACT

HEARING

BEFORE THE

SUBCOMMITTEE ON THE CONSTITUTION

OF THE

COMMITTEE ON THE JUDICIARY
HOUSE OF REPRESENTATIVES

ONE HUNDRED NINTH CONGRESS

FIRST SESSION

OCTOBER 18, 2005

Serial No. 109-70

Printed for the use of the Committee on the Judiciary

&R

Available via the World Wide Web: http:/judiciary.house.gov



TO EXAMINE THE IMPACT AND EFFECTIVENESS
OF THE VOTING RIGHTS ACT



TO EXAMINE THE IMPACT AND EFFECTIVENESS
OF THE VOTING RIGHTS ACT

HEARING

BEFORE THE

SUBCOMMITTEE ON THE CONSTITUTION

OF THE

COMMITTEE ON THE JUDICIARY
HOUSE OF REPRESENTATIVES

ONE HUNDRED NINTH CONGRESS

FIRST SESSION

OCTOBER 18, 2005

Serial No. 109-70

Printed for the use of the Committee on the Judiciary

&R

Available via the World Wide Web: http:/judiciary.house.gov

U.S. GOVERNMENT PRINTING OFFICE
24-033 PDF WASHINGTON : 2006

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2250 Mail: Stop SSOP, Washington, DC 20402-0001



COMMITTEE ON THE JUDICIARY
F. JAMES SENSENBRENNER, JR., Wisconsin, Chairman

HENRY J. HYDE, Illinois
HOWARD COBLE, North Carolina
LAMAR SMITH, Texas

ELTON GALLEGLY, California
BOB GOODLATTE, Virginia
STEVE CHABOT, Ohio

DANIEL E. LUNGREN, California
WILLIAM L. JENKINS, Tennessee
CHRIS CANNON, Utah
SPENCER BACHUS, Alabama
BOB INGLIS, South Carolina
JOHN N. HOSTETTLER, Indiana
MARK GREEN, Wisconsin

RIC KELLER, Florida

DARRELL ISSA, California

JEFF FLAKE, Arizona

MIKE PENCE, Indiana

J. RANDY FORBES, Virginia
STEVE KING, Iowa

TOM FEENEY, Florida

TRENT FRANKS, Arizona

LOUIE GOHMERT, Texas

JOHN CONYERS, JRr., Michigan
HOWARD L. BERMAN, California

RICK BOUCHER, Virginia

JERROLD NADLER, New York

ROBERT C. SCOTT, Virginia

MELVIN L. WATT, North Carolina

ZOE LOFGREN, California

SHEILA JACKSON LEE, Texas

MAXINE WATERS, California

MARTIN T. MEEHAN, Massachusetts
WILLIAM D. DELAHUNT, Massachusetts
ROBERT WEXLER, Florida

ANTHONY D. WEINER, New York
ADAM B. SCHIFF, California

LINDA T. SANCHEZ, California

CHRIS VAN HOLLEN, Maryland
DEBBIE WASSERMAN SCHULTZ, Florida

PHiLIP G. KikKO, General Counsel-Chief of Staff
PERRY H. APELBAUM, Minority Chief Counsel

SUBCOMMITTEE ON THE CONSTITUTION
STEVE CHABOT, Ohio, Chairman

TRENT FRANKS, Arizona
WILLIAM L. JENKINS, Tennessee
SPENCER BACHUS, Alabama
JOHN N. HOSTETTLER, Indiana
MARK GREEN, Wisconsin

STEVE KING, Iowa

TOM FEENEY, Florida

JERROLD NADLER, New York
JOHN CONYERS, JRr., Michigan
ROBERT C. SCOTT, Virginia
MELVIN L. WATT, North Carolina
CHRIS VAN HOLLEN, Maryland

PAuL B. TAYLOR, Chief Counsel
E. STEWART JEFFRIES, Counsel

HiLARY FUNK, Counsel

KIMBERLY BETZ, Full Committee Counsel
DAVID LACHMANN, Minority Professional Staff Member

1)



CONTENTS

OCTOBER 18, 2005
OPENING STATEMENT

The Honorable Steve Chabot, a Representative in Congress from the State
of Ohio, and Chairman, Subcommittee on the Constitution .............cccceuveennes
The Honorable Jerrold Nadler, a Representative in Congress from the State
of New York, and Ranking Member, Subcommittee on the Constitution .......
The Honorable John Conyers, Jr., a Representative in Congress from the
State of Michigan, and Member, Subcommittee on the Constitution ..............

WITNESSES

The Honorable Jack Kemp, former Member of Congress, former Secretary
of Housing and Urban Development, Founder and Chairman of Kemp Part-
ners
Oral Testimony
Prepared Statement ..

The Honorable Marc M
Oral TESTIMONY ....oeiieiiieiiiieeiiiteeeiiteeeiteeeetteesiateestaeeestaeeesabeeessssaeenssseesssseesnnnses
Prepared Statement ........c.cccccveieeciiieeie et e e e nnes

Ms. Ann Marie Tallman, President and General Counsel, Mexican American
Legal Defense and Educational Fund
Oral TESTITMONLY ...uveiieiieeeiiieeeiiteeecieeeetteeestreeeerereeeetaeeessseeeseseeessssaeesssseeessseeennnees
Prepared Statement .........ccccoocuieiieiiiiiiiieiee et

Mr. Joe Rogers, former Lieutenant Governor of Colorado
Oral Testimony ..........
Prepared Statement

APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

Prepared Statement of the Honorable John Conyers, Jr., a Representative
in Congress from the State of Michigan, and Member, Subcommittee on
the Constitubion .......ccociiiiiiiiiiiiii e

Prepared Statement of the Honorable Melvin L. Watt, a Representative in
Congress from the State of North Carolina, and Member, Subcommittee
on the Constitution .........cocciiiiiiiiiiiiiiic e

Prepared Statement of the Honorable Linda T. Sanchez, a Representative
in Congress from the State of California ...........cccoceevieniiiiieniiieiieniecceeee

Prepared Statement of the Rainbow Push Coalition on Reauthorization of
the Voting Rights Act, submitted by Mr. Chabot during the hearing, at
the request of Mr. CONYETS .....ccceeiieriiiiiiieiieeiiecie ettt sttt e eaeesaeesaeenseesane

Inserted into the record by Chairman Chabot on October 20, 2005:

Prepared Statement of Hazel Dukes, President, New York State Con-
ference of NAACP Branches, before the National Commission on the
Voting Rights Act, June 14, 2005 ......c..cceeoiiieriiieeiiiieeeieeeeireeesieeeeree e

Prepared Statement of Joseph D. Rich before the National Commission
on the Voting Rights Act, June 14, 2005 .........cccceeeiieriieiienieeieeieeieeee,

Prepared Statement of Dolores Watson, Member, Long Island ACORN,
before the National Commission on the Voting Rights Act, June 14,
2005 ..eeiieeteete ettt ettt et te et te et b e e re et e ete e b e teerbebeessebeesaeseereentans

Page

11

51

52
53

55

59

65

72



v
Page
Inserted into the record by Chairman Chabot on October 20, 2005—Continued
Prepared Statement of Carlos Zayas before the National Commission
on the Voting Rights Act, June 14, 2005 .......cccccevvviiiiieciieenieeeeieeeieeeee 73
Prepared Statement of the Honorable William Lacy Clay, Member of
Congress, submitted to the National Commission on the Voting Rights

Act, July 20, 2005 .....ooiiiiiiieieeiee et eae 79
Prepared Statement of Gwen Carr before the National Commission on

the Voting Rights Act, July 22, 2005 ........cccoeviiriiieiiieiieieeieeeeeeieesee e 81
Prepared Statement of Carol Juneau before the National Commission

on the Voting Rights Act, July 22, 2005 ........cccovveeeiiieeciieeeieeeceee e 87
Prepared Statement of Stephen Laudig, Attorney, submitted to the Na-

tional Commission on the Voting Rights Act, July 22, 2005 ..................... 92

Prepared Statement of the Honorable Gwen Moore, Member of Congress,
before the National Commission on the Voting Rights Act, July 22,

2005 ..ttt et e e e et e e be et e e s be e teaeabeearaeenbeearaeesaenraeenneas 125
Prepared Statement of the Honorable Barack Obama, Senator, submitted
to the National Commission on the Voting Rights Act, July 22, 2005 ..... 128

Prepared Statement of Mark Ritchie, President, Institute for Agriculture
and Trade Policy, before the National Commission on the Voting Rights
Act, July 22, 2005 ......coeoiieiieieeiee ettt sae e ae e 130
Prepared Statement of Elona Street-Stewart, Chair, St. Paul Board of
Education, before the National Commission on the Voting Rights Act,

JULY 22, 2005 ....oiviiiieiieiieteet ettt ettt e et ae s e beeraennas 133
Prepared Statement of Alice Tregay before the National Commission
on the Voting Rights Act, July 22, 2005 .........cccovveeeiivieeciieeeieeeeeee e 135

Prepared Statement of Thsan Ali Alkhatib, Board President, Arab-Amer-
ican Anti-Discrimination Committee, before the National Commission

on the Voting Rights Act, July 22, 2005 ........cccovveeeivieecieeeeieeeeeee e 138
Prepared Statement of Bradford Brown before the National Commission

on the Voting Rights Act, August 4, 2005 ........cccceevviieeriiieeeiieeeiee e 142
Prepared Statement of Marlon Primes before the National Commission

on the Voting Rights Act, August 4, 2005 .......cccceeviiriiiiieniieieeieeieeee, 145

Inserted into the record by Mr. Scott (as requested during the hearing):
National Commission on the Voting Rights Act, Transcript of Southern

Regional Hearing, March 11, 2005 .........cccoocuiiriiiiiiieiieiieeteeieeeee e 148
National Commission on the Voting Rights Act, Transcript of Southwest

Regional Hearing, April 7, 2005 ........ccccovveeeiiieieiee e ccreeeeree e 226
National Commission on the Voting Rights Act, Transcript of Northeast

Regional Hearing, June 14, 2005 .........cccccevriiiiiiniieeiniieeeieeeeiree e eenee 312
National Commission on the Voting Rights Act, Transcript of Midwest

Regional Hearing, July 22, 2005 ........cccccceeviiieniieiiiieiieeieeree et 370
National Commission on the Voting Rights Act, Transcript of South Geor-

gia Hearing, August 2, 2005 ........ccccovviieiiiiieeiree e cvee e eree e e 462

National Commission on the Voting Rights Act, Transcript of Florida

Hearing, August 4, 2005 569
National Commission on the Voting Rights Act, Transcript of South Da-

kota Hearing, September 9, 2005 ..........ccccevieeriieriiieiieeiienieeieeseeecveeniee e 643
National Commission on the Voting Rights Act, Transcript of Western

Regional Hearing, September 27, 2005 ........ccccccooveeeviieeeciieeeiee e 734
National Commission on the Voting Rights Act, Mid-Atlantic Regional

Hearing, October 14, 2005 ........cccccevriuiiieiieeeeiiieeriteecreeeesveeeeireeesseeesaneees 818
National Commission on the Voting Rights Act, Mississippi Hearing,

October 29, 2005 .......ccvviieiiiiieeiie ettt eete e et eee e eer e e eere e e e earaeeeaaeeeans 923

Inserted into the record by Chairman Chabot on October 20, 2005:
Ellen Katz—Documenting Discrimination in Voting: Judicial Findings
Under Section 2 of the Voting Rights Act Since 1982. Final Report
of the Voting Rights Initiative University of Michigan Law School ......... 964
Quiet Revolution in the South: The Impact of the Voting Rights Act,
1965-1990. (Chandler Davidson & Bernard Grofman, eds., 1994)
Race and Redistricting in the 1990s (Bernard Grofman, ed., 1998) ..
Text of the Voting Rights Act of 1965, as amended ...........ccccvveeevieeecreeennns




TO EXAMINE THE IMPACT AND
EFFECTIVENESS OF THE VOTING RIGHTS ACT

TUESDAY, OCTOBER 18, 2005

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:30 p.m., in Room
2141, Rayburn House Office Building, the Honorable Steve Chabot
(Chair of the Subcommittee) presiding.

Mr. CHABOT. The Committee will come to order.

We would like to thank everyone for being here today. This is the
Subcommittee on the Constitution. I am Steve Chabot, the Chair-
man of the Committee. We are going to be having a series of hear-
ings over the next 2 weeks. This is the first of eight and will be
probably be followed up by additional hearings before this Com-
mittee on the Voting Rights Act after that.

This is the first of a series of hearings that the Subcommittee
will hold examining the Voting Rights Act, also known as the VRA.
It has been 25 years since Congress last extended the number of
the temporary provisions of the VRA. Six provisions will expire in
2007, including sections 4, 5, 6, 7, 8 and 203.

These hearings will examine the impact of the Voting Rights Act
over the last several decades and its continued role in protecting
minority voting rights.

I would also like to add that as Chairman, I will make sure that
these hearings are as thorough and as exhaustive as they have
been in the past. I make that commitment because there is no right
more fundamental than the right to participate in our democratic
form of Government.

The ability of our citizens to cast a ballot for their preferred can-
didate ensures that every voice is heard, most importantly, the
right to vote safeguards our freedoms and all other rights en-
shrined in the Constitution. The sacredness of the right to vote is
reflected in the protection afforded by the 15th amendment which
States “the right of citizens of the United States to vote shall not
be denied or or abridged by the United States or by any State on
account of race, color, or previous condition of servitude.”

For too many of our fellow citizens in our history, this has not
always been the case. Our country has had a troubled history of
invidious and disparate treatment in the most fundamental process
of a democracy, namely voting.

The VRA pushed back against this history and challenged racial
discrimination from a number of different angles. These hearings
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have taken on even greater importance in light of the impact that
past proceedings of have had on judicial review of the Voting
Rights Act. Beginning with the Supreme Court’s decision in South
Carolina v. Katzenbach in 1966, Oregon v. Mitchell in 1970, and
later in the City of Rome v. the United States in the 1980’s, the Su-
preme Court has consistently upheld the constitutionality of the
Voting Rights Act based on the record established by Congress.

Acknowledging the broad power of Congress to remedy racial dis-
crimination under section 2 of the 15th amendment and the appro-
priateness of the Voting Rights Act in remedying that discrimina-
tion, the Supreme Court in Katzenbach held that “as against the
reserve power of the States, Congress may use any rational means
to effectuate the constitutional prohibition of racial discrimination.”
This was clearly a legitimate response to the problem for which
there is ample precedent under other constitutional provisions.

In the Oregon case, the Supreme Court held that “in enacting the
literacy ban, Congress had before it a long history of the discrimi-
natory use of literacy tests to disenfranchise voters on account of
race and statistics which demonstrate that voter registration and
voter participation are consistently greater in States without lit-
eracy tests.”

Finally in the City of Rome case, the Supreme Court upheld the
continued use of the Voting Rights Act’s temporary provisions find-
ing that “in considering the 1975 extension, Congress gave careful
consideration to the propriety of readopting section 5’s preclearance
requirement.”

The VRA has become one of the most visible symbols of our Na-
tion’s progress toward becoming an integrated democracy. Its suc-
cess is reflected in record numbers of African Americans, Asian
American, Hispanics, Native Americans and Native Alaskans reg-
istering and turning out to vote and in the diversity of our local,
State and Federal governments. In his March 15, 1965 address to
Congress, President Lyndon B. Johnson stated “the Constitution
says that no person shall be kept from voting because of his race
or color. We have all sworn an oath before God to support and de-
fend the Constitution. We must now act in obedience to that oath.”

We, as elected officials, must continue to uphold that duty and
ensure that the protections guaranteed in the Constitution are af-
forded to all citizens.

We look forward to hearing from our distinguished panel this
afternoon.

And before I yield to the gentleman from New York, we generally
would have all the witnesses testify and then we would question
them. We are going to go a little bit outside that today because one
of our distinguished panel, former Secretary Kemp has a plane to
catch a little later and Mayor Morial is also still en route. So we
are going to try to accommodate both of those gentlemen. And at
this time, I will yield to Mr. Nadler for the purpose of making an
opening statement.

Mr. NADLER. Thank you, Mr. Chairman. Mr. Chairman I want
to welcome our distinguished panel of witnesses and also thank you
and Chairman Sensenbrenner for beginning the process of reau-
thorizing the Voting Rights Act. Although the sections requiring re-
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authorization do not sunset until 2007, it is not too early to begin
consideration.

The right to vote, the right to have a meaningful vote is funda-
mental to our system of Government and to our freedoms. Sadly,
for much of this Nation’s history that principle was honored in the
breach. Indeed, much of the history of our country can be seen as
successive efforts to extend to all Americans the promise of the
principles on which our Nation was founded and we did not really
begin to approach that until the Voting Rights Act was passed in
1965 and began to be implemented a year or so later.

In that long march to freedom, the Voting Rights Act has played
a central role. No one can deny that the act and its amendments
has been instrumental in protecting and expanding the right to
vote. As we consider reauthorization, we will need to examine not
whether the act is still needed, but what, if any, modifications
might be appropriate.

That is why these hearings are so important.

The Supreme Court has made clear that Congress, in enacting
legislation, needs to make a clear record supporting its actions.

I must add at this point, since the Supreme Court has con-
stituted itself and these questions a super legislature especially
when it comes to protecting individual rights against the actions of
the States. We have all been elected to public office and so we are
all intimately familiar with the workings of the electoral process.
I represent parts of two counties covered by section 5’s
preclearance requirements, Manhattan and Brooklyn; that is, New
York and Kings Counties. Our city is also home to main language
minorities who also need the protections of the act. As the home
to many new Americans, our board of elections must work with
multiple language minorities who need assistance to be able to ex-
ercise their right to vote.

My experience has shown that the act is still needed and that to
the extent that the right to vote is safer now than it was 40 years
ago, it is because the act is on the books and is working. I look for-
ward to hearing from those who have been on the front lines from
around the country to hear their stories and their analyses of the
Nation’s current needs.

The Voting Rights Act is not simply a benefit to the
disenfranchised, although they are its primary beneficiaries, but to
all of society. We are all better off when every citizen has the real
right to participate freely in the democratic process. As we try al-
legedly to bring democracy to Iraq, I hope we can all work together
to ensure that our precious liberty is protected and enhanced at
home. I thank you, Mr. Chairman. I look forward to the testimony
of our witnesses. I yield back.

Mr. CHABOT. Thank you very much and all Members will have
the opportunity to offer an opening statement if they chose to do
so, but we will wait until we have heard from Secretary Kemp. And
it is the practice of this Committee, Secretary Kemp, to swear all
the witnesses. So if you wouldn’t mind rising. We will wait for the
mayor to come for you all to be sworn in as well.

And if you would please right your right hand.

[Witness sworn. ]
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Mr. CHABOT. Witness notes in the affirmative. And we welcome
you here this afternoon. And you will be our first witness. And if
I could give you a very brief introduction. Secretary Kemp has had
a very distinguished career, first as a professional athlete; later as
a Member of Congress, and also member of the cabinet; and now
in the private sector where he currently serves on a number of
Boards and lectures extensively on economic growth, free markets,
free trade and tax simplification. From 1993 through 2004, Sec-
retary Kemp served as co-director of the public policy institute,
Empower America.

Prior to his work in the private sector, Secretary Kemp served
in both the executive and legislative branches of Government.
From 1971 until 1989, he represented the Buffalo and Western
New York district in the House of Representatives. Subsequently,
he was Secretary under President, former President Bush, as Sec-
retary for Housing and Urban Development. That was from 1989
to 1993. In 1996, he was nominated to be the Republican Party’s
candidate for vice-president of the United States.

Secretary Kemp also finds time to time on various charities and
boards, including serving as the vice chair of the NFL charities.
Secretary Kemp, we are very honored to have you here today and
your recognized for 5 minutes.

STATEMENT OF THE HONORABLE JACK KEMP, FORMER MEM-
BER OF CONGRESS, FORMER SECRETARY OF HOUSING AND
URBAN DEVELOPMENT, FOUNDER AND CHAIRMAN OF KEMP
PARTNERS

Mr. KeEMmP. Thank you, Mr. Chairman, Ranking Member, to all
my old friends and colleagues, it is a pleasure to be back. I want
to start where I finished my testimony. You all have a copy of it.

I said if we are to be American, America, that is, to be that shin-
ing city on the hill as an example to the world of liberal democracy
and equality of opportunity, let us start by recommitting ourselves
to forging bipartisan solutions to the Nation’s continuing civil
rights challenges and problems, including this which we are talking
about today, reauthorizing the special provisions of the Voting
Rights Act. I want to be on the side of history, I wasn’t there,
Jerry, if you don’t mind me saying that, on the front lines of the
civil rights movement. I was playing professional football. But I am
here today to testify on behalf of this important legislation and
those sections which guarantee social justice and equality of oppor-
tunity.

Let me say, it is a particular pleasure to be with Ann Marie
Tallman, the President and General Counsel of the Mexican Amer-
ican Legal Defense and Education Fund, my old friend Joe Rogers,
former Lieutenant Governor of Colorado, and, of course, Marc
Morial, the new Chair and President of the Urban League, with
whom I have been working on a Committee of Dennis Hastert,
Speaker Hastert’s called Saving America’s Cities with Richard
Daley, Anthony Williams, Marc Morial among others.

The most fundamental right, as you said, Mr. Chairman, of our
democratic system of Government, is the right of people to partici-
pate in the political process. As you mentioned, the 15th amend-
ment ensures the right of every American citizen, regardless of
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race, color or previous condition of servitude as it was enumerated
in the 15th amendment, to vote and participate in the electoral
process.

As we have seen in previous elections, some local governments
have actively, and in some cases, very aggressively, attempted to
disenfranchise African American and people of color and other mi-
nority voters. To quote Chairman Sensenbrenner,” while we have
made progress and curtailed injustices, thanks to the Voting Rights
Act, our work is not yet complete. “We cannot let,” he said, “the
discriminatory practices of the past resurface to threaten future
gains. The Voting Rights Act must exist” and exist, and I agree
with his statement, Mr. Chairman, “in its current form.”

Of all the civil rights legislation that the Nation has enacted over
the past 4 decades, the Voting Rights Act of 1965 is arguably the
most important, other than maybe the Emancipation Proclamation.
Yes, every major piece of civil rights legislation has helped elimi-
nate injustices such as discrimination in education, employment,
and what I faced at HUD in housing.

As Chief Justice Roberts recently said in his testimony before the
Senate Judiciary Committee last month, the right to vote is funda-
mental because it is protective of every other right we have as citi-
zens.

That is why, in my opinion, Mr. Chairman, it is important that
the Congress renew all three provisions that are set to expire as
mentioned by Congressman Nadler: Section 5, which requires Fed-
eral preapproval for proposed changes in voting and election proce-
dures in areas with a history of discrimination, section 203 which
requires some jurisdictions to provide assistance in other languages
to voters who are not literate or fluent in English and the portion
of section 6 and 9 of the act which authorized the Federal Govern-
ment to send Federal election examiners and observers to certain
jurisdictions covered by section 5, where there is evidence of at-
tempts to intimidate people of color and other minority voters.

In my opinion, Mr. Chair, if section 5 is not extended, I am
pleased to be here with Wade Henderson of the Leadership Council
on Civil Rights, an old friend of mine from my congressional days
and days at HUD, Wade has been a champion of making sure that
this is done in a bipartisan basis. And he and his staff have made
it very clear to me that if section 5 is not extended, if covered juris-
dictions will not have to submit their voting changes to the Depart-
ment of Justice, thereby the loss of Federal authority to control vot-
ing procedures could enable local governments to easily discrimi-
nate against minorities voters.

For example, some areas have challenged minority black districts
which changed elected positions to appointed and then transformed
district elections to at-large elections. These measures are proven
to weaken, in my opinion, the strength of minorities and are the
main cause for our joint concern.

Just close with this thought, Mr. Chairman, it was a Republican
President, U.S. Grant, who sent Federal troops to enforce the Vot-
ing Rights Act of the 15th amendment in the early years of his Ad-
ministration. It was President Eisenhower who sent Federal troops
to enforce educational opportunity, Brown v. School Board, and I
believe Lyndon Johnson deserved tremendous credit for his—not
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only his putting Voting Rights Act up in 1965, but to those Ameri-
cans who did stand on the front lines, walked across Edmund
Pettis Bridge, suffered dogs biting at them, snarling dogs,
billyclubs and the violence that occurred over the Edmund Pettis
Bridge on that first March led by our dear friend John Lewis.

So renewing the Voting Rights Act is a way for us to renew our
vows, to make what you said is America’s promise, that every
American will have confidence that his or her vote not only can
occur, but actually counts. Thank you.

Mr. CHABOT. Thank you very much.

[The prepared statement of Mr. Kemp follows:]

PREPARED STATEMENT OF THE HONORABLE JACK KEMP

Just forty years ago, on a bridge outside Selma, Alabama, civil rights leaders and
activists, led by Hosea Williams of SCLC, Reverend Fred Shuttlesworth, Ruby Sales
and others, took to the streets in a peaceful protest for Voting Rights for African
Americans. As they crossed the Edmund Pettus Bridge on the way to Montgomery,
they were met with clubs, snarling dogs and violence. They were beaten and many
severely injured, including a young SNCC activist named John Lewis, now Con-
gressman Lewis of Atlanta, GA. But the activists did not march in vain.

Five days later, President Johnson announced to a joint session of Congress that
he would bring them an effective voting rights bill. Echoing the spiritual anthem
of the civil rights movement, Johnson told the chamber that “We Shall Overcome.”
A few months later, working with a bi-partisan group of members of Congress,
Johnson made good on his promise and on August 6, 1965 signed into law the Vot-
ing Rights Act, hailed by many as perhaps the most effective and important civil
rights law ever enacted since the Emancipation Proclamation.

The most fundamental right of our democratic system of government is the right
of citizens to participate in the political process. The Fifteenth amendment ensures
the right of every American citizen, regardless of race, color, or “previous condition
of servitude” to vote and participate in the electoral process. However, as we have
seen in previous elections, some local governments have actively and in some cases
aggressively attempted to disenfranchise African American and minority voters.

To quote Chairman Sensenbrenner, “while we have made progress and curtailed
injustices thanks to the Voting Rights Act, our work is not complete. We cannot let
discriminatory practices of the past resurface to threaten future gains. The Voting
Rights Act must exist—and exist in its current form.”

This year, all who care about social justice and equal opportunity in America
share one over riding goal: that Congress needs to renew the provisions of the Vot-
ing Rights Act which are coming up for reauthorization next year and which ensure
that our nation’s government reflects the views, the values, and, most importantly,
the votes of the people it serves.

Of all the civil rights legislation that the nation has enacted over the past four
decades, the Voting Rights Act of 1965 is arguably the most important. Yes, every
major piece of civil rights legislation has helped to eliminate injustices such as dis-
crimination in education, employment, and housing. But it is the Voting Rights Act
that empowers Americans to take action against injustices by electing those who
pledge to eliminate it and removing those who perpetuate it. As Chief Justice Rob-
erts said in his testimony before the Senate Judiciary Committee last month, the
right to vote is fundamental, because it is protective of every other right we have
as citizens.

African Americans in the South were prevented from voting by a battery of tac-
tics—poll taxes, literacy tests that were for blacks only, and the crudest forms of
intimidation. From the Southwest to some urban areas in the Northeast and Mid-
west, Latinos were discouraged from voting by subtler but also effective techniques
that exploited the vulnerabilities of low-income newcomers, for whom English was
a second language. Both groups were also the targets of districting designed to di-
lute their ability to elect officials of their own choosing—a fundamental freedom
that all too many Americans take for granted.

That is why it is so important that the Congress renew all three provisions that
are set to expire: Section 5, which requires a federal approval for proposed changes
in voting or election procedures in areas with a history of discrimination; Section
203, which requires some jurisdictions to provide assistance in other languages to
voters who are not literate or fluent in English; and the portions of Sections 6-9
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of the Act which authorize the federal government to send federal election exam-
iners and observers to certain jurisdictions covered by Section 5, where there is evi-
dence of attempts to intimidate minority voters at the polls.

The Voting Rights Act was reauthorized in 1970 and 1975. In both of these reau-
thorizations Congress heard extensive testimony concerning the ways in which vot-
ing electorates were manipulated through gerrymandering, annexations, adoption of
at-large elections and other structural changes to prevent newly-registered black
voters from effectively using the ballot. Congress also heard extensive testimony
about voting discrimination that had been suffered by Hispanic, Asian and Native
American citizens and the 1975 amendments added protections from voting dis-
crimination for minority-language citizens.

In 1982, in an effort shepherded by Chairman Sensenbrenner, the act was amend-
ed and section 5 was reauthorized through 2007. Congress also adopted a new
standard, which went into effect in 1985, providing how jurisdictions could termi-
nate (or “bail out” from) coverage under the special provisions of Section 4. Further-
more, after extensive hearings, Congress decided that Section 2 should be amended
to prohibit vote dilution without a requirement of proof of discriminatory purpose.

If Section 5 is not extended, the covered jurisdictions will not have to submit vot-
ing changes to the Department of Justice. Thereby, the loss of federal authority to
control voting procedures could enable local governments to more easily discrimi-
nate against minority voters. For example, some areas challenge majority-black dis-
tricts, change elected positions to appointive and transform district elections to at-
large elections. These measures have proven to weaken the strength of minorities
and are the main cause for concern.

Even now, forty years after the Voting Rights Act was passed by Congress, there
are communities across the country where these provisions are still necessary. For
example, the Department of Justice recently objected to a proposed annexation by
the Town of North in Orangeburg County, South Carolina, because they concluded
that the town did not provide equal access to the annexation process for white and
black persons. In its September 16, 2003, objection letter, the Department stated
that “race appears to be an overriding factor in how the town responds to annex-
ation requests.”

In August 2002, DOJ objected to a proposal by the City of Freeport in Brazoria
County, Texas, to return to using an at-large system of electing members to its city
council, after Hispanic voters succeeded in electing their candidates of choice uti-
lizing a court-ordered single member district system. A return to at-large council
elections, DOJ concluded, “would result in a retrogression of the ability of minorities
to exercise the electoral franchise that they enjoy currently.”

And despite requirements under Section 203 of the Voting Rights Act, no bilingual
assistance was made available to Vietnamese voters in Harris County, Texas, until
the Department of Justice and local activists intervened.

Renew the Voting Rights Act and these problems won’t disappear. But more
Americans will have confidence that their votes really do count.

If we are to be that “shining city on a hill,” as an example of liberal democracy
and equality of opportunity let us start by recommitting ourselves to forging bipar-
tisan solutions to the nation’s continuing civil rights problems—including reauthor-
izing the special provisions of the Voting Rights Act. Let’s carry on the historically
important work that remains to become a “more perfect union” with equal justice
and a government of, by and for the people.

Mr. KEMp. That may be the first time I have ever been on time
in my congressional career.

Mr. CHABOT. We are impressed. And normally we would take the
testimony here, but again we are going to question Mr. Secretary
at this time. And I recognize for myself for 5 minutes for that pur-
pose. Secretary Kemp, what has been the direct and indirect im-
pact of the Voting Rights Act on minority voting rights over the
last 40 years, both in covered jurisdictions and in noncovered juris-
dictions in your opinion?

Mr. KEmMP. Well, I am sure that Marc Morial and Ann Marie
Tallman, and of course, my old friend Joe Rogers can better ad-
dress that issue. But for instance, the town of North in Orangeburg
County, South Carolina, concluded that the town did not provide
equal access to the annexation process for both white and black
voters. So in September 16th, 2003, in an objection letter, the De-
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partment of Justice had to state that race has appeared to be an
overriding factor in how the town was responding to annexation re-
quests.

There are instances where section 5 would be applicable to prob-
lems and challenges like that. So in my opinion, that speaks vol-
umes to the necessity—I am not blaming everything on Orange-
burg, South Carolina, or picking on the south.

There are many places in the North where there are problems,
or in the West.

So in my opinion, unless we can come up with a better way of
doing it, I think section 5 should be extended.

Mr. CHABOT. Thank you. Now some individuals have suggested
that the Voting Rights Act has outlived its usefulness. And is it—
we have only seen it for 40 years thus far, and obviously there
were hundreds of years of discrimination that has taken place in
this country.

What is your view relative to those that do—their point of view
is, that as it has outlived its usefulness, it clearly served a useful
purpose during that time, people have voted in fairly significant
numbers that weren’t voting before, it shouldn’t be reauthorized.
What is your opinion relative to that?

Mr. KEmp. Well, I think the testimony you will hear today will
strongly object to that predisposition, number one.

Number 2, I would suggest—and again, I will mention the South
and there has been tremendous progress. And I know there are
States and cities and areas of the country that are as bad as some
of the problems that occurred. But I would ask them to go with
John Lewis and the Republican co-chair of the annual pilgrimage
to Selma, Alabama and Montgomery and Birmingham, and find out
from the people who were on the front lines what it was like then
40 years ago and what it is like today, and without prejudging any-
one or anybody’s motives, I can’t imagine us saying that 40 years
is enough, we have created nirvana, at least democratically speak-
ing, and we don’t need it. I think we do need it.

I am glad that Joe Rogers, a Republican, and Jack Kemp, a Re-
publican, are here with distinguished men and women of color and
minority status to say, emphatically and emotionally, actually, that
all of my background, all of my life has been but a preparation for
coming before this Committee and suggesting we have got to right
these wrongs and make sure that this democracy truly can provide
an example to the Middle East, to Africa, to Latin America, to Asia
and the rest of the world. So, I think this is a wonderful attempt
to, if it need be, modify it, tweak it, but don’t ever lose this Voting
Rights Act and its importance to the American people.

Mr. CHABOT. Thank you very much, and in the interests of time
constraints here, I am going to yield back the balance of my time
recognize the gentleman from New York for 5 minutes.

Mr. NADLER. Thank you. Mr. Secretary, a couple questions.
Number one, it has been observed that the United States is pretty
unique among democratic countries—or many of our States pretty
unique among democratic countries—restrict some of them for life
the right to vote for former felons, and that this is a greatly ra-
cially disparate impact and, in fact, large segments in some areas
of the black population and some other populations are denied the
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franchise. Do you think that the Federal Government, through
modification of the Voting Rights Act, should control this or view
this as a improper restriction of the franchise and should clamp
down on it?

Mr. KEmMP. My answer is unambiguously yes. It is a restriction.
It needs to be modified. My wife is on the Board of Prison Fellow-
ship, has been on there for 15 years. This weekend we are going
to a retreat with prison fellowship Democrats, Republicans, black,
white, brown. There are many people behind bars who have been
incarcerated who have served their time and——

Mr. NADLER. They are not behind bars anymore.

Mr. KEmMp. Should, I think, be given a chance to vote in our
democratic process. Obviously, there have to be restrictions, but
this panel has been convened for that exact purpose to find out
what are the modifications that could be made that would bring so-
cial justice to the justice system. So I would say yes. They should
be able to vote under proper restrictions.

Mr. NADLER. I certainly agree with you. Some of our States, New
York, for instance says that if you're sentenced to 5 to 10 years,
you are released 6 years, you are on probation for 4, when the total
sentence is over then you get your vote back.

Some States bar you from voting for life.

Mr. KEMP. Yes, life.

Mr. NADLER. I agree with you. I think that is wholly undemo-
cratic and we ought to deal with that in this bill.

My second question is, the preclearance provisions of section 5,
they extend to jurisdictions mostly but not entirely in the South.
Well, I am told you have to catch a plane right now, so I will ask
somebody else the question.

Mr. KEMP. There are jurisdictions I think outside of the South.

Mr. NADLER. Yes, outside the South. My own district, Manhattan
and Brooklyn. The question I wanted to say is where it is based
on a history prior to 1965 of either actively restricting the right to
vote or a combination of illiteracy tests—of having literacy tests,
and under 50 percent of eligibles being enrolled at that time and
therefore the presumption that you were using a literacy test.

Now, do you think that we are to look at either restricting where
the act is applied or perhaps broadening it, should a test be more
modern than 40 years old? Are there perhaps districts that ought
to be subject to preclearance today that aren’t?

Mr. KEmP. If you’re asking me, my answer would be, Congress-
man, that would be one of the purposes of these hearings, to find
out whether it should be ubiquitous, should it be part of the whole
country? Or should it be restricted to those

Mr. NADLER. That has been suggested. But the objection to that
is it would so dilute the effect of the Justice Department oversight
that it wouldn’t be effective.

Mr. KEmMP. Yes. Well, when I went to the Civil Rights museum
in Selma, Alabama there is a display of what type of questions
Alabamans were asked prior to the Voting Rights Act. How many
bubbles in a bar of soap? I mean, things were used, and are still
being used to a certain degree, in other jurisdictions.
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Mr. NADLER. I am sure we still need this. My question is, should
we look at perhaps modifying where it is to add or subtract that,
and if so, on what basis?

Mr. KEmP. That is up to the wisdom of some other Committee.
I don’t have the answer to that. It may be that it should be more
broadly applied.

Mr. NADLER. It may be. My next question I will ask Ms. Tallman.
There was an article in the New Republic a couple weeks ago, I for-
get by whom, in which they said essentially—I just want your reac-
tion to the essential recommendation of that article—and that arti-
cle said that the preclearance as a practical matter, because in the
areas where you need preclearance—even moving a voting booth
across the Street has to be precleared.

As a practical matter, the only act when they say—they get a list
of 600 voting booths being moved, and they send it to out to the
local civil rights organizations and they say any problem? And they
only really look into it if someone says, yeah, there is a problem.
Otherwise it is trivial and they only give automatic exemption. I
don’t know whether that is true. But my question is, would it be
a good idea or a bad idea to say that if preclearances, should have
automatic preclearance except where someone making a complaint,
that everything that is changed should be sent out to everybody,
and if the Justice Department—if anybody says, hey, wait a
minute, there may be a problem, then you should have a
preclearance requirement, otherwise, after a certain period of time,
it should go into effect automatically so as to remove trivia from
the burden here, so they can concentrate on real abuses.

What do you think of that suggestion?

Mr. CHABOT. The gentleman’s time has expired, but you can an-
swer.

Ms. TALLMAN. Actually, the polling place changes is pretty sig-
nificant—can be very significant to voters that have been voting for
40 years in the same location. So what appears on its face—poten-
tially on its face—to be perceived as a small change and ought to
have automatic preclearance, would actually defeat the purpose of
section 5.

Section 5 requires that jurisdiction——

Mr. NADLER. You have to understand my question. Could I have
an additional minute?

Mr. CHABOT. Yes, the Chair, however, would encourage the Mem-
bers to direct the questions to Mr. Kemp because those folks
haven’t

Mr. NADLER. I fully recognize that these can be extremely—a vot-
ing booth change can be extremely important or it can be trivial,
either one. I mean the question is since many of these things can
be trivial, and since you want the Justice Department to spend its
resources where they are not, where there is a possibility, does it
make sense not to have automatic clearance, that wasn’t the sug-
gestion. The suggestion was that if no one either sua sponte the
Justice Department by itself or somebody, some civil rights organi-
zation says that one we ought to look at, that that would go
through, or is that a bad idea for some reason?

Ms. TALLMAN. A section 5 jurisdiction has had a history of dis-
crimination. A section 5 jurisdiction has not used the bailout provi-
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sion under the Voting Rights Act. A section 5 jurisdiction is a juris-
diction who ought to be scrutinized with regard to any changes in
voting patterns or practices. So I would argue that section 5 is
pretty clear.

Mr. NADLER. That is a bad idea. I appreciate that. Thank you
very much.

Mr. CHABOT. The gentleman’s time has expired. Gentleman from
Michigan is recognized for a short period of time to make a state-
ment.

Mr. CoNYERS. Thank you, Mr. Chairman. I couldn’t let this op-
portunity to go by. Here we are at this historic hearing, beginning
again to re-examine the importance of extending the Voting Rights
Act and improving it where necessary. And our first witness is the
former Member of Congress from New York, Jack Kemp, with
whom I may be the only one here that has served with him during
his period in the Congress. And I am very proud of the statement
that he has made today.

As usual, he is leading Republicans and Americans alike to join
in with us at this extremely auspicious beginning of a series of
hearings of how we continue moving America forward on its most
important document, the provision for voting, for everybody, to
have it counted, and to have it be encouraged.

Mr. KEmpP. Thank you.

Mr. CONYERS. It is good to see you again, Secretary Kemp, and
I am glad that you started us off in the way that you have.

Mr. KEMmp. Thank you.

Mr. CHABOT. Thank you. The gentleman’s time has expired. The
gentleman from Arizona, Mr. Franks, is recognized for 5 minutes.
And again, we would encourage for the Members on both sides to
direct questions to Secretary Kemp.

Mr. FRANKS. Thank you, Mr. Chairman, and thank you Mr. Sec-
retary, for being here. A lot of us feel like we are standing on your
shoulders. That is not to suggest that you’re old or anything like
that.

Mr. KEmP. 70.

Mr. FRANKS. We should all like to carry 70 as well as you do, sir.

Mr. KEmpP. Thank you.

Mr. FRANKS. Mr. Secretary, 40 years ago, some of the barriers
that prevented minorities from participating in the political process
were things like literacy tests and white primaries and poll taxes,
and I know some of the things have changed to some degree, but
what do you think are the primary and most egregious mechanisms
that prevent minorities from actually participating today?

Mr. KEmp. Well, one thing that I wanted to mention after the
support that I have alluded to for section 5 is section 203, which
requires jurisdictions to provide assistance in other languages to
voters who are not literate or fluent in English. Let’s face it, you
can go to Los Angeles County where I grew up and there is prob-
ably 60 to 75 different languages spoken from Vietnamese to Ko-
rean to Chinese to Russian to Persian, and clearly, people do not
need Federal assistance if the jurisdiction is not providing them
with access to voting lists and the information that they deserve
as American citizens.
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Probably very controversial because you know we are somewhat
xenophobic about people from outside our borders. It is too bad be-
cause there are a lot of people that need help. And I think it should
be given. That is one of the biggest barriers to making this demo-
cratic experiment work—for all people, that is.

Mr. FRANKS. I think it goes without saying that a lot of people
who are citizens of this country still have not mastered the lan-
guage in every way so you make a good point.

Secretary Kemp, you wrote an opinion, an op ed piece that was
published last August. And it recognized the 40th anniversary of
the Voting Rights Act and you described the impact that it has had
in those 40 years. And of course, you advocated for the renewal of
the act.

And what could we do to improve or make better the act for the
next 25 years if you were writing it yourself?

Mr. KEMmP. Oh, wow, I am no longer a legislator.

I appreciate my friend John Conyers’s comments about the
friendship that we developed many years ago, even though we dif-
fered on some issues, he was the one that came to me and said,
Jack, Dr. King’s “I Have a Dream” speech is right down your alley
and Dan Lungren and Jack Kemp were basically the cosponsors in
the Republican party of the King holiday. I felt very proud about
that, John, then, and I do so today.

I think really think the hearings, Congressmen, are going to
bring out areas that could be changed or reformed or modified or
made progress on.

I think—I personally believe that someone who has been incar-
cerated—and let’s face it, that does impact people of color a lot
more than anyone else, unfortunately and tragically. I think they
should be allowed to vote if they perform and meet the standards
that we would hold them to as New York does, as Jerry Nadler
pointed out.

My hope would be that that would be an area that could be im-
proved upon. Perhaps section 5 can be improved upon by a care-
ful—I use the word tweaking, reforming, and I will leave it to my
expert friend Marc Morial and Ann Marie Tallman and Joe Rogers
to take it further.

I would also suggest that you listen to Wade Henderson and his
leadership conference because I think Wade, probably as far as I
am concerned, is the expert. I hope I am not putting too much pres-
sure on him. But he understands the need for bipartisanship and
that was—I think, John, that is what we really need today more
than anything else. This may be a place where we can rise above
color and race and ethnicity and political divisions in our country
and make a statement that would bring hope to the American peo-
ple that we can work together for the greater good.

Mr. FRANKS. Well, Mr. Secretary, you were one of the few former
Members that were here the last time this was reenacted, and I
think this says a great deal for your commitment to human free-
dom and the American ideal, and I appreciate all that you have
done.

Mr. KEmP. I like what the Chairman said, and I like what Chair-
man Sensenbrenner said to the NAACP convention a few weeks



13

ago. It was really a powerful statement. If it’s all right with you,
Mr. Chairman, I have to catch a plane. I apologize.

Mr. CHABOT. Do any other Members have a very quick question
they would like to ask? Are you okay?

Quick question for Secretary Kemp? Anybody on this side that
has something pressing?

Yes, Mr. Scott. If you could make it relatively quick.

Mr. Scort. This will be fairly quick, and thank you, Mr. Sec-
retary and thank you Mr. Chairman.

One of the problems with eliminating the preclearance provision
is people get an advantage by cheating because by the time you
remedy it, you have had the opportunity to serve, and if you ever
remedied it, you would be running as an incumbent. Now you have
run for public office as an incumbent and against incumbents.

What are the advantages in running as an incumbent?

Mr. KEmP. That is a good question.

To be brutally honest, Congressman Scott, I never even thought
about it when I was running. I didn’t. It really impacted me emo-
tionally and intellectually when I went to HUD and began to see
the problems of urban America from a firsthand existential experi-
ence. And then the trip I took with John Lewis down to Selma,
Montgomery and Birmingham for the first time several years ago
on the civil rights pilgrimage. And I remember vowing at that time
I was going to be a voice for some who are voiceless. And so I don’t
have a great answer to your question.

Mr. ScorT. My question, though, is just the politics of running
for election. It is a lot easier to run if you’re the incumbent.

Mr. KEmP. Absolutely.

Mr. ScotrT. Could you say a little bit about that? Because we are
trying to establish a record. If you run as an incumbent, you have
an advantage.

Mr. KEmMP. Mmh hmm.

Mr. ScoTT. And if you have cheated and jury-rigged the election
in a discriminatory fashion and got elected and then they finally
fixed it, and after they fixed it, you get to run for re-election as an
incumbent, an advantage you should have not have been able to
get. And if there was preclearance, you never would have gotten.
And just to set the record straight, we don’t want people to have
the advantage not only of serving illegally, but when we finally fix
it, if the plaintiffs can afford the lawsuit to get it right, we don’t
want people who have cheated to benefit from their cheating by
having the advantage of running then subsequentlyas an incum-
bent. So can you say a word about whether or not there are advan-
tages in running as an incumbent?

Mr. KEmP. I totally agree with your statement. I was in the Con-
gress from New York’s 41st district. It ended up New York’s 36th
district after lost population. And I was redistricted several times,
mostly by Democratic legislatures.

And, frankly, they just decided they weren’t going to beat me so
they gave me a very Republican district. I started out in a Demo-
cratic district. And I must admit I did everything I could to make
sure I could run again. But I do understand what you’re saying. I
agree with it unambiguously, and I applaud your concern for that
issue of the advantage incumbency gets. But every one of us knows
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deep in our hearts that we love the advantage. We love the advan-
tage.

We use it to every benefit of our own, but I agree with your
statement and I appreciate it.

I am going to jump, Mr. Chairman, if you don’t have any ques-
tions.

Mr. CHABOT. One more minute. Mr. Feeney. I thought you had
a question.

Mr. FEENEY. Well, I don’t, but the Secretary is a good friend, and
we are very grateful for your presence here. We want to make sure
you catch your plane.

Mr. KEMmp. Thank you. I appreciate that.

Mr. CHABOT. Thank you very much, Secretary Kemp, we appre-
ciate your time here this afternoon. And I would like to at this time
introduce the rest of the panel.

Our next witness will be the very honorable Marc H. Morial, cur-
rent President and CEO of the National Urban League. Prior to
joining the National Urban League in May 2003, Mr. Morial served
from 1994 until 2002 as Mayor of New Orleans.

He also served as President of the U.S. Conference of Mayors,
where he developed and advocated a national urban policy, his area
of expertise.

Mayor Morial, I know that my colleagues join me in keeping in
our thoughts and in our prayers the folks in New Orleans right
now, and I know it hits you particularly hard, having represented
that city for such a long time. So, we appreciate you being here this
afternoon.

And our third witness will be Ann Marie Tallman, President and
General Counsel of the Mexican American Legal Defense and Edu-
cational Fund. Prior to joining the group, Ms. Tallman specialized
in the area of public finance law for the Denver law firm of—help
me with the pronunciation

Ms. TALLMAN. Kutak Rock.

Mr. CHABOT. In 1993, Ms. Tallman was appointed as Deputy Di-
rector of Planning and Community Development Agency in the city
and county of Denver. In this capacity, Ms. Tallman was respon-
sible for advising the Mayor on housing and community develop-
ment matters. And we welcome you here this afternoon, Ms.
Tallman.

Our fourth and final witness is the former Lieutenant Governor
of Colorado, the Honorable Joe Rogers.

Lieutenant Governor Rogers currently serves as Commissioner
on the National Voting Rights Commission, a bipartisan panel of
academics, civil rights leaders and governmental and policy offi-
cials charged with examining the effectiveness of the Voting Rights
Act in the past 25 years.

Since early this year, the National Voting Rights commission has
held a series of hearings nationwide examining the prevalence of
discrimination in voting since 1982. The Commission anticipates
releasing their report in January 2006. Prior to serving on the
Commission, Lieutenant Governor Rogers served as Colorado’s
Lieutenant Governor and had the distinction of being the youngest
serving lieutenant in our Nation’s history, and only the fourth Afri-
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can American in the country to be elected as a State’s number 2
elected official.

In addition to his work on the Commission, Lieutenant Governor
Rogers spends his time lecturing and engaging in motivational
speaking. We welcome you here this afternoon, Lieutenant Gov-
ernor Rogers.

And for those who have not testified before the Committee, be-
fore, you probably know that we have a 5-minute rule where each
of you gets to testify for 5 minutes, and we are able to ask ques-
tions for 5 minutes. And we have a lighting system there which you
probably have seen. The yellow light will come on when you have
1 minute to wrap up. When the red light comes on if you could con-
clude at about that time or shortly thereafter if at all possible.

And we also—it is the practice of the Committee to swear in all
witnesses and we had already sworn in Secretary Kemp, so if the
3 of you would mind raising your right hand and please stand.

[Witnesses sworn.]

Mr. CHABOT. All the witnesses have indicated in the affirmative,
and we welcome all three again this afternoon and we will begin
with you, Mayor Morial.

STATEMENT OF THE HONORABLE MARC MORIAL,
PRESIDENT AND CEO, NATIONAL URBAN LEAGUE

Mr. MorIAL. Thank you very much, Chairman Chabot—in Lou-
isiana, we would say Chabot—and Representative Nadler and
Members of the Subcommittee. Let me thank you as I begin for the
support of the Congress in appropriating money to assist with the
recovery in New Orleans. I appreciate it. And certainly urge your
continued support.

Today, I have the opportunity to share with you my thoughts on
the 1965 Voting Rights Act and the enormously positive impact it
has had on this Nation. I am gratified to know of your strong sup-
port for the reauthorization of the Voting Rights Act and appreciate
your leadership on this very important subject. The importance of
the Voting Rights Act and its necessity cannot be overemphasized.

We have learned through experience what a difference the vote
make to us. In 1964, the year before President Johnson signed the
act into law, there were only 300 African American elected officials
in this Nation. Today, there are more than 9,100 black elected offi-
cials in this Nation, including a record for the Republic of 43 serv-
ing in both Houses of the Congress of the United States this term.

As you know, before I took the helm of the National Urban
League, I was an elected official in Louisiana, proudly serving in
its State Senate and later serving two terms as Mayor of the City
of New Orleans. I followed in the foot steps of my late father, Er-
nest “Dutch” Morial who served as the first African American
mayor of New Orleans.

Importantly, he served when he was elected in 1967 as the first
African American elected official in Louisiana in 1967 since at that
time the days of reconstruction. So Louisiana went almost 100
years despite having almost a one third African American popu-
lation with zero elected officials until the passage of the Voting
Rights Act in 1965.
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It is unlikely that either he nor I nor many of the Members who
serve in this Congress or the many African Americans who serve
in State legislatures, particularly in the south, but across the Na-
tion, would have been able to serve their cities, their States and
this Nation without the passage of the Voting Rights Act.

Let me be clear. Expanding the opportunity to vote in America
goes far beyond simply ensuring that minority voters have a voice
or that African American politicians get elected. The Voting Rights
Act, I believe, has enhanced the lives of all Americans, not just
black Americans, not just Americans of color.

By opening up the political process, the Voting Rights Act has
made available a broader pool of political talent, greatly improving
the quality of representation for all Americans and all voters.

Just as important, the Voting Rights Act has been instrumental
in moving America closer to its true promise, and thus has signifi-
cantly benefited every single American regardless of race, color,
economic status, national origin or political party.

I have heard it suggested that the Voting Rights Act, or certain
key provisions, need not be reauthorized because its very success
has rendered it obsolete. Indeed, not only is this a fallacy, but the
opposite is true. I urge you in the strongest possible terms not to
fall for that. The Voting Rights Act must be reauthorized because
it is an important piece of legislation that works.

The great strides that we have taken in the last 40 years have
been possible precisely and only because the Voting Rights Act has
been in place.

Unfortunately, while this Nation has made great progress in the
last 40 years in this area, we certainly aren’t where we need to be
or where we want to be.

Across this Nation, African Americans and other minorities con-
tinue to face obstacles to exercising their full voting rights. That
is why Congress must reauthorize the act and its special provisions
including the section 5 preclearance requirement.

I have a special interest in and history with preclearance provi-
sions because of the long, tragic and documented history of dis-
criminatory voting practices in my home State, Louisiana. It is one
of those States required by section 5 to obtain preclearance for any
proposed change in our election laws or procedures.

This provision, section 5, has been critical in the curtailment of
voting rights abuses over the past 40 years. In fact, a bipartisan
congressional report in 1982 warned that without this section, dis-
crimination would appear overnight. And I believe that this is still
true today.

For example—and I think this is important—since 1965, not one
single Louisiana State House of Representatives redistricting plan
as initially submitted to the Justice Department for review, has
been precleared. Not a single one. In other words, in the last 40
years, every single State House redistricting plan adopted imme-
diately after the census and submitted for preclearance in Lou-
isiana has been found both by Republican and Democratic Attor-
neys General to abridge the right to vote on account of race or color
or membership in language in a minority group.

In case after case, the efforts of the civil rights division of DOJ
and minority voter advocates prompted Louisiana to withdraw its
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original plan and restore districts where African Americans had an
opportunity to elect a candidate of choice.

There are, indeed, many African Americans elected officials in
Louisiana. It is clear that attempts to undermine minority voting
power in Louisiana continue to show its face from time to time in
the present day.

Without preclearance, these and other discriminatory voting
plans would, without a doubt, be put into place not only in Lou-
isiana, but throughout the country. And we as a Nation would take
a giant step backward.

We have come far, as I have said, because of the Voting Rights
Act and the enforcement of section 5. Five gives full transparency
to voting procedures. It deters State officials from proposing dis-
criminatory voting changes, and the preclearance process also edu-
cates State officials in what the Voting Rights Act requires and
how to formulate nondiscriminatory policies and redistricting
plans.

I am gratified at the degree of support on both sides of the aisle
for reauthorization of the Voting Rights Act. And I think this is a
moment in history when true bipartisanship can be a beacon of
hope and a beacon of light and a high point for this Nation. I urge
you to recognize a continued need for preclearance and other provi-
sions that are so necessary for the progress we must make as a Na-
tion. And I thank you for your attention and I will take your ques-
tions.

Mr. CHABOT. Thank you very much, Mayor Morial. I appreciate
your statement.

[The prepared statement of Mr. Morial follows:]

PREPARED STATEMENT OF THE HONORABLE MARC MORIAL

I appreciate having the opportunity to share with you my thoughts on the 1965
Voting Rights Act and the enormously positive impact it has had our nation. I am
very gratified to know of your strong support for reauthorization of the Voting
Rights Act and appreciate your leadership on this important issue of our time.

The importance and necessity of the Voting Rights Act cannot be over-empha-
sized. We have learned through experience what a difference the vote makes to us.
In 1964, the year before President Johnson signed the Act into law, there were only
300 African American elected officials in the entire country. Today, there are more
than 9,100 black elected officials, including 43 members of Congress.

As you know, before I took the helm of the National Urban League, I was an
elected official in Louisiana—first in the state legislature and then as a two-term
mayor of New Orleans. I followed in the footsteps of my father, Ernest “Dutch”
Morial, who was the first African American to serve as Mayor of New Orleans. I
saw first-hand the tremendous impact that the 1965 Voting Rights Act on my state,
for without it, it is unlikely that either one of us would have been able to serve the
city and state we loved so much.

Let me be clear: expanding the opportunity to vote in America goes far beyond
simply ensuring that minority voters have a voice or that African American politi-
cians get elected. The Voting Rights Act has enhanced the lives of all Americans,
not just black Americans, not just minorities. By opening up the political process,
the Voting Rights Act has made available a broader pool of political talent, greatly
improving the quality of representation for all voters. Just as important, the Voting
Rights Act has been instrumental in moving America closer to its true promise and,
thus, has significantly benefited every single American, regardless of their race, eco-
nomic status, national origin or political party.

I've heard it suggested that the Voting Rights Act—or certain key provisions—
need not be reauthorized because its very success has rendered it obsolete. This is
a fallacy—and I urge you in the strongest possible terms not to fall for it. The Vot-
ing Rights Act must be reauthorized BECAUSE it works!
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The great strides we’ve taken in the last 40 years have been possible precisely
and only because the Voting Rights Act has been in place. Unfortunately, while our
nation has made great progress in the last forty years in the area of voting rights,
we’re not yet where we need to be. Across the country, African Americans and other
minorities continue to face obstacles to exercising their full voting rights. That is
why it is Congress must reauthorize the Voting Rights Act and its special provi-
sions, including the Section 5 pre-clearance requirement.

I have a special interest in and history with the pre-clearance provisions. Because
of our long, tragic, and documented history of discriminatory voting practices, Lou-
isiana is one of the states required by Section 5 of the Voting Rights Act to obtain
pre-clearance for any proposed changes in our election laws or procedures. This Sec-
tion 5 requirement has been critical in the curtailment of voting rights abuses in
the last 40 years. In fact, a bipartisan Congressional report in 1982 warned that
Wiéhout this section, discrimination would reappear “overnight.” That is still true
today.

For example, since 1965, not one Louisiana State House of Representatives redis-
tricting plan as initially submitted to the Justice Department for review has been
pre-cleared. In other words, in the last 40 years, every single State House redis-
tricting plan adopted immediately after the Census and submitted for preclearance
in Louisiana has been found, both by Republican and Democratic Attorneys General,
to abridge the right to vote on account of race or color or membership in a language
minority group.

In case after case, the efforts of the Civil Rights Division of the U.S. Department
of Justice and minority voter advocates prompted Louisiana to withdraw its original
plan and restore a district where African Americans had an opportunity to elect a
candidate of choice. While there are indeed many African American elected officials
in Louisiana, it is clear that attempts to undermine minority voting power in Lou-
isiana continue to the present day.

Without the pre-clearance requirement, these and other blatantly discriminatory
voting plans would—without a doubt—be put into place throughout the country and
we would take a giant step backward.

We have come as far as we have precisely because of the existence and enforce-
ment of Section 5. Section 5 gives full transparency to voting procedures that would
otherwise be too complex, technical, or hidden for the public to discover. It also de-
ters state officials from proposing some discriminatory voting changes in the first
place. They now take extra care to involve minority communities in policy-making,
under threat of Section 5 complaints. The Section 5 pre-clearance process also edu-
cates state officials in what the VRA requires and how to formulate non-discrimina-
tory policies.

I am gratified at the degree of support—on both sides of the aisle—for the reau-
thorization of the Voting Rights Act. I urge you to also recognize the continued need
for pre-clearance and other special provisions that are so necessary for the contin-
ued progress we must make as a nation.

Thank you for your attention. I will be happy to take your questions.

Mr. CHABOT. I also have a statement that I have been presented
here, the Rainbow Push Coalition, it was because we only have
four witnesses available on the panel, we can’t accommodate an-
other witness. But we would like to put the statement in the record
and gvithout objection that statement will be submitted for the
record.

[The information referred to is printed in the Appendix.]

Ms. Tallman, you’re recognized for 5 minutes at this time. Thank
you.

STATEMENT OF ANN MARIE TALLMAN, PRESIDENT AND GEN-
ERAL COUNSEL, MEXICAN AMERICAN LEGAL DEFENSE AND
EDUCATIONAL FUND

Ms. TALLMAN. Thank you, Mr. Chairman, Members of the Sub-
committee. Thank you for the invitation to testify regarding the re-
authorization of the temporary provisions of the Voting Rights Act.
I am Ann Marie Tallman, President and General Counsel of the
Mexican American Legal Defense and Educational Fund.
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We are a nonpartisan organization that protects the civil rights,
including the voting rights, of over 40 million Latinos living in the
United States.

America’s leadership recognized at home and abroad is defined
by our democracy. Our democracy is a Government in which the
sovereign power resides in and is exercised by the citizenry
through representative Government. Simply put, democracy and
the right to vote are our country’s competitive advantage.

Our democracy works best when we have confidence that when
we exercise our franchised rights, we will be free from harassment,
unnecessary scrutiny, discrimination, or artificial barriers that may
be placed in our way to dissuade us or to discourage us from exer-
cising our most fundamental right that preserves all other rights.

In 1965, Congress passed, and President Johnson signed into
law, the Voting Rights Act to bring us closer to freedom in the
United States. Of course, the act, by itself, failed to eliminate per-
sistent discriminatory voting schemes. It required vigorous enforce-
ment not only by the United States Department of Justice, but by
organizations like MALDEF to make the promise a reality.

The Voting Rights Act has done more for any other law to ensure
that we, as a Nation, progress beyond the discriminatory election
laws that have marred our democratic processes. Although impor-
tant gains have been made, the VRA remains a necessary tool for
protecting voting rights.

Two VRA components are especially important to the Latino
community, section 5 and the language minority provisions. The
impact of section 5 encountering discriminatory election laws can-
not be overemphasized.

Section 5 has prevented voting discrimination against Latinos as
well as African Americans and has fostered the unprecedented
Latino political participation that we see today at all levels of
American Government.

Section 5 prevents covered jurisdictions from changing the rules
of the game to disadvantaged minority voters.

By invalidating discriminatory election laws before they are put
into place, section 5 removes the need for minority voters to bring
costly litigation to protect their voting rights.

A recent section 5 challenge bought by MALDEF in Texas dem-
onstrates how section 5 preserves the voting rights of Latinos. In
2001 where Latinos had reached one-third of the State’s total popu-
lation, Texas proposed a redistricting plan for its State House of
representatives that minimized Latino voters influence in State
elections. Because the plan added only one new Latino majority
district and eliminated 4 such districts, the United States Depart-
ment of Justice concluded that it was retrogressive and blocked its
implementation.

As a direct result of the DOJ’s section 5 action, Texas kept the
four Latino majority districts that has afforded Latino voters the
opportunity to elect their candidate of choice. Had section 5 not
been in effect, these districts would not have likely existed.

MALDEF seeks the reauthorization of section 5 for the next 25
years with language clarification, regarding Congress’s intent to
prohibit intentionally discriminatory voting changes.
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Currently, 4.3 million voting age citizens are limited English pro-
ficient. Section 203 allows that these citizens can cast informed and
effective ballots and is implemented in a very cost-effective basis.
If Congress does not reauthorize the language minority provisions
of the VRA, Latino and limited English proficient Asian Americans
and Native American citizens will be unable to vote.

A recent challenge brought by MALDEF in Illinois, demonstrates
the continued need for the language minority provisions. In 2002,
Cooke County purchased a voting system that did not adequately
inform Spanish voters, Spanish speaking voters. MALDEF chal-
lenged the system, obtained a consent decree for more Spanish
speaking poll workers, new training and monitoring.

This would not have been possible without section 203.

MALDEF seeks reauthorization of the language minority provi-
sions with an adjustment to the coverage formula to section 203 to
include jurisdictions between 7,500 and 10,000 language minority
citizens.

We have worked for over 37 years to ensure that Latinos’ voting
rights are protected. On behalf of MALDEF and other civil rights
organizations that work every day to protect the voting rights of
minorities in this country, I urge Congress to reauthorize the Vot-
ing Rights Act to reflect the original intent of these critical provi-
sions.

[The prepared statement of Ms. Tallman follows:]

PREPARED STATEMENT OF ANN MARIE TALLMAN

Mr. Chairman and Members of the Subcommittee, thank you for the invitation
to testify regarding the reauthorization of the temporary provisions of the Voting
Rights Act (VRA). I am Ann Marie Tallman, President and General Counsel of
MALDEF, the Mexican American Legal Defense and Educational Fund. We are a
nonpartisan organization that protects the civil rights of the over 40 million Latinos
living in the United States.

Since our founding in 1968, MALDEF has challenged voting laws that deny
Latinos an equal opportunity to participate in the political process. In Garza v.
Smith in 1970, MALDEF won a ruling that permitted illiterate persons, many of
whom were Latino, to receive assistance in casting ballots. MALDEF also frequently
sought the elimination of at-large elections that deprived Latino voters of their abil-
ity to elect their candidates of their choice. Our first successful single member dis-
trict lawsuit, White v. Regester in 1973, resulted in the election of three Latinos and
one African American to the Texas State Legislature and laid the legal groundwork
for the present interpretation of Section 2 of the VRA.

In 1976, following the enactment of the language minority provisions of the VRA
and the extension of Section 5 to the Southwest, MALDEF successfully challenged
a Texas law that would have had a devastating effect on Latino voting power by
requiring the annual re-registration of all voters. MALDEF also pressured the city
of San Antonio to change from at-large to single member districts. In the next elec-
tion, a record 29 Latino candidates filed and an unprecedented five Latinos were
elected to the ten-member San Antonio City Council.

The Voting Rights Act is widely considered one of the most effective pieces of civil
rights legislation in American history. It has helped to usher in an era in which
Latinos and other minority groups are generally better able to register, vote, and
elect their candidates of choice. Prior to 1965, many Latinos, especially in the South-
west, were excluded from full political participation by poll taxes, exclusionary pri-
maries, intimidation by voting officials, and language barriers. Latino votes were
also routinely diluted through the use of mechanisms like at-large voting and num-
bered place election systems. The Voting Rights Act has done more than any other
piece of legislation to ensure that we as a nation progress beyond the discriminatory
election laws that have marred our democratic processes. Despite these important
gains, however, the VRA remains a necessary tool for effectively protecting the vot-
ing rights of Latinos and other minority groups.
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The focus of my testimony today will be upon two areas of paramount concern to
millions of Latino voters in the United States: Section 5 and the language minority
provisions Section 203 and 4(f)(4).

The impact of Section 5 in countering discriminatory election laws cannot be over-
emphasized. This provision of the VRA, which affects almost as many Latinos as
it does African Americans, has been essential in stimulating the unprecedented
Latino political participation that we see today at all levels of American govern-
ment. Section 5 prevents covered jurisdictions from ‘changing the rules of game’ to
disadvantage minority voters before these voters can seek redress for the depriva-
tion of their voting rights. Section 5’s effectiveness in protecting minority voting
rights lies in its shifting the burden of proof from the minority voters who have his-
torically been subject to discriminatory practices to the covered jurisdictions seeking
to change their election systems. By invalidating discriminatory election laws before
they are put in place, Section 5 removes the need for minority voters to continually
bring costly litigation to ensure that their voting rights are protected.

A recent case brought by MALDEF in Texas demonstrates how Section 5 works
to preserve the voting rights of Latinos. In 2001, when Latinos had reached one-
third of the State’s total population, Texas proposed a redistricting plan for its
House of Representatives that minimized Latino voters’ impact in three districts
and completely eliminated a fourth Latino-majority district. Because the plan added
only one new Latino-majority district and eliminated four such districts, the U.S.
Justice Department concluded that it was retrogressive and blocked its implementa-
tion under Section 5. As a direct result of DOJ’s Section 5 intervention, the current
Texas House redistricting plan maintains the four Latino-majority districts that
were dismantled and contains a total of thirty-five districts that afford Latino voters
the opportunity to elect their candidate of choice. If Section 5 were not in effect,
these districts would likely not exist.

MALDEF seeks reauthorization of Section 5 with language clarifying Congress’s
intent to prohibit intentionally discriminatory voting changes as well as to preserve
‘ability to elect’ as the touchstone of Section 5 review.

Also of great importance to Latino voters are the language minority provisions
contained within Sections 203 and 4(f)(4). Currently, 4.3 million Latino voting age
citizens are limited English proficient. If Congress does not reauthorize the lan-
guage minority provisions of the VRA, these Latino citizens will be unable to effec-
tively exercise the franchise.

A recent challenge brought by MALDEF in Illinois demonstrates the continuing
need for the language minority provisions. In 2002, Cook County, Illinois purchased
a voting system that used punch-cards with “voter error notification” capabilities
that was incapable of notifying Spanish-speaking voters of problems with their bal-
lots. This voting system, combined with the county’s failure to provide Spanish-
speaking poll workers, left many Latino voters unable to cast effective ballots.
MALDETF challenged the county’s voting system under the bilingual assistance pro-
visions of the Voting Rights Act and negotiated a consent decree on behalf of Latino
voters in which the county agreed to increase the number of Spanish speaking poll
workers and implement new training, monitoring, and hotline procedures. This pro-
tection of Latinos’ ability to cast an effective ballot would not have been possible
without Section 203 of the VRA.

MALDEF seeks reauthorization of the language minority provisions with an ad-
justment to the coverage formula of Section 203 to include jurisdictions containing
between 7,500 and 10,000 language minority citizens.

MALDEF has worked for 37 years to ensure that Latinos’ voting rights are pro-
tected. Section 5 and the language minority provisions of the VRA have been and
continue to be our greatest tools. On behalf of MALDEF and other organizations
that work to protect minority voting rights, I urge Congress reauthorize the Voting
Rights Act to reflect the original intent of its crucial provisions.

Mr. CHABOT. Thank you very much. I appreciate your testimony
this afternoon.

And Lieutenant Governor Rogers, you are recognized for 5 min-
utes.

STATEMENT OF JOE ROGERS, FORMER LIEUTENANT
GOVERNOR OF COLORADO

Mr. RoGERS. Thank you so much, Mr. Chairman. It is good to be
with you. We are delighted to join you as Members of the Sub-
committee. Thank you kindly for having us here today.
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It was good to see Congressman Watt in particular at our hear-
ing that just took place this past week, as a matter of fact, so it
is a delight to join you. We're honored to join you in particular in
my capacity as the former Lieutenant Governor of Colorado, and
I'm pleased to serve on the National Commission on the Voting
Rights Act.

It is an honor to be before this distinguished Subcommittee as
it conducts its first hearing related to reauthorization of this sem-
inal piece of legislation. Indeed, major provisions of which are due
to expire in 2007.

I am here to discuss the work of the National Commission on the
Voting Rights Act. The Lawyers’ Committee For Civil Rights Under
Law indeed created the National Commission on the Voting Rights
Act on behalf of the civil rights community creating indeed this
nonpartisan national commission.

The National Commission is comprised of eight leaders whose
represent our Nation’s diversity. The Honorable Charles Mathias,
former United States Senator from Maryland, is the Honorary
Chair. And Bill Lann Lee, the former Assistant Attorney General
for civil rights, indeed serves as Chairman of our commission. The
other commissioners are the Honorable John Buchanan, former
United States Congressman from Alabama; Chandler Davidson, the
scholar and editor of one of the seminal works on voting rights in
the United States; indeed Delores Huerta, cofounder of the United
Farm Workers of America; Elsie Meeks, the first Native American
Member of the United States Congress; and Charles Ogletree, the
Harvard Law School professor and noted civil rights advocate; and
yours truly.

In January of 2006, the National Commission will release its for-
mal report detailing indeed the existence of discrimination in vot-
ing since 1982, the last time there was a comprehensive reauthor-
ization of the Voting Rights Act. To date, the National Commission
has held nine of ten planned field hearings throughout the United
States. We have heard from approximately 100 elected officials,
election officials, voting rights attorneys, experts in voting cases,
community leaders and concerned citizens who indeed have testi-
fied regarding their experiences relating to voting discrimination.

The commission’s report will contain information from the hear-
ings as well as include extensive research culled from many
sources, including findings, reports, testimony from court cases and
enforcement records of the Department of Justice. The report will
not advocate any particular legislative action. Instead, the purpose
of the report is to detail the facts that will inform your debate and
the debate throughout the United States regarding reauthorization.

Because the commission’s research is continuing, it would be pre-
mature for me to detail the commission’s findings. Nonetheless, I
would like to identify a few trends that have emerged from our
hearings which are discussed in greater detail in my formal written
statement which you all have.

First, the problem of discrimination in voting appears to be sig-
nificant, and it affects virtually every region of the country. In stat-
ing this, it is important for me to note that compared to 1965, Mr.
Chairman, there has been significant progress in our great Nation
regarding race and voting, and indeed a decrease in blatantly racist
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or bigoted activity as it relates to voting in the United States.
Nonetheless, whether the impetus is bigotry or simply plain old
power or the idea of enhancing power at the expense in particular
of minority voters—this sometimes occurs—official discrimination
in voting remains a problem in the United States.

Second, in many areas of the country, voting continues to be ra-
cially polarized. By that we simply mean, it is a circumstance
where white voters will simply only vote for white candidates and,
frankly, in circumstances where minority voters will only vote for
minority candidates. One consequence of racially polarized voting
is that minority voters cannot elect candidates of choice or pref-
erence perhaps if it is by race or ethnicity. That simply may not
be an option unless there is a majority or near majority of the elec-
torate. Moreover, when racially polarized voting exists, a desired
electoral result can be obtained by simply changing the voting pro-
cedure or practice that harms minority voters.

Third, application of the minority language provisions frequently
result in increased participation of minority language voters and an
increased ability of such voters to elect candidates of their choice.

Fourth, the Federal mandate of section 203 enables election ad-
ministrators throughout the country to provide needed minority
language assistance without political interference. In a soon-to-be-
released comprehensive survey of section 203, indeed, it is noted
that 71 percent of election administrators throughout the country
support reauthorization of section 203.

Fifth, the existence of section 2 does not obviate the need for sec-
tion 5 as some have suggested. Section 5 prevents discriminatory
procedures from being implemented at little or no cost to minority
voters and civil rights advocates. In contrast to section 2, litigation
is complicated, often time consuming and frankly plain resource in-
tensive.

When the commission’s report is complete, this commission in-
deed is ready, willing and perfectly able to provide the report to
this Judiciary Committee and frankly to discuss its contents fully
with you. And we would welcome the opportunity to come back be-
fore this commission with the formal findings indeed.

Thank you so much for this chance today.

[The prepared statement of Mr. Rogers follows:]
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PREPARED STATEMENT OF JOE ROGERS

Testimony of Joe Rogers
Before the Judiciary’s Committee Subcommittee on the Constitution
United States House of Representatives
October 18, 2005

Good afternoon, Mr. Chairman and members of the Subcommittee. My name is Joe
Rogers. Iam the former lieutenant governor of Colorado and currently serve on the National
Commission on the Voting Rights Act. It is my pleasure and privilege to be before this
distinguished subcommittee as it conducts the first hearing relating to the reauthorization of
Voting Rights Act provisions scheduled to expire in 2007, T am pleased to be back on Capitol
Hill where 1 spent several years serving as counsel to Colorado’s former United States Senator,
Hank Brown, who served on the Senate’s Judiciary, Budget and Foreign Relations Committees.

1 am here today to discuss the work of the National Commission on the Voting Rights
Act. Before doing so, I wanted to provide some background on the Act and reauthorization.
Forty years ago, in the face of great social turmoil, the Congress enacted legislation that made
the promise of the right to vote under the 15™ Amendment of the U.S. Constitution a reality,
ninety five years after the Amendment’s passage. This legislation, the Voting Rights Act, is
generally considered to be the most effective piece of civil rights legislation ever passed by the
Congress. The Act, with its combination of permanent and temporary provisions, has enabled
tens of millions of minority voters to fully exercise their right to participate in the political
process and elect candidates of their choice. Since 1965, Congress has reauthorized the Voting
Rights Act in 1970, 1975, 1982, and 1992. With each reauthorization, Congress has expanded
the Act’s scope to confront emerging issues of voting discrimination that emerged from the

Congressional hearing.
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The expiring provisions which we are examining today include some of the core
provisions of the Act. In addition to the coverage formula for some of the temporary provisions
that is set forth in Section 4 of the Act, three substantive provisions will expire in 2007 if not
reauthorized. First, Section 5 of the Act requires certain states, counties, and townships with a
history of discrimination against minority voters to obtain approval or “preclearance” from the
United States Department of Justice or the United States District Court in Washington, D.C.
before they make any change affecting voting. These changes include, but are not limited to,
redistrictings, changes to methods of election, polling place changes, and annexations.
Turisdictions covered by Section 5 must prove that the changes do not have the purpose or effect
of denying or abridging the right to vote on account of race, color, or membership in a language
minority. In recent years, the Supreme Court has limited the scope of Section 5 to voting
changes that have the purpose or effect of worsening the position of minority voters. Second,
Section 203 of the Act requires that language assistance be provided in jurisdictions or
reservations where 5% or a total of 10,000 of the voting age citizens have limited-English
proficiency and speak a particular minority language. Four language groups are covered by
Section 203: American Indian, Asian, Alaskan Native, and Spanish. Covered jurisdictions must
provide language assistance at all stages of the electoral process. As of 2002, a total of 466
local jurisdictions across 31 states are covered by these provisions. Third, Sections 6(b), 7, 8, 9,
and 13(a) of the Act authorize the Attorney General to certify the appointment of a federal
examiner to jurisdictions covered by Section 5’s preclearance provisions on good cause and/or to
send a federal observer to any jurisdiction where a federal examiner has been assigned. Since

1960, 25,000 federal observers have been deployed in approximately 1,000 elections.

>
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The Lawyers’ Committee for Civil Rights Under Law -- acting on behalf of the civil
rights community-- created the non-partisan National Commission on the Voting Rights Act to
document the record of enforcement of these provisions and the state of discrimination in voting
during the past 23 years. The National Commission is comprised of eight advocates, academics,
legislators, advocates and civil rights leaders who represent the diversity that is such an
important part of our nation. The Honorary Chair of the Commission is the Honorable Charles
Mathias, former Republican U.S. Senator from Maryland and the Commission Chair is Bill Lann
Lee, former Assistant Attorney General for Civil Rights. The other commissioners are: the
Honorable John Buchanan, former Congressman from Alabama; Chandler Davidson, scholar and
co-editor of one of the seminal works on the Voting Rights Act; Dolores Huerta, co-founder of
the United Farm Workers of America; Elsie Meeks, first Native American member of the United
States Commission on Civil Rights; Charles Ogletree, Harvard law professor and civil rights
advocate; and me. The Commission has two primary tasks: first, to conduct field hearings across
the country to gather testimony relating to voting rights, and second, to write a comprehensive
report detailing the existence of discrimination in voting since 1982, the last time there was a
comprehensive reauthorization of the Voting Rights Act.

To date, the National Commission has held nine of ten planned hearings. It has held
regional hearings in Montgomery, Alabama (March 11, 2005); Phoenix, Arizona (April 7, 2005);
New York, New York (June 14, 2005); Minneapolis, Minnesota (July 22, 2005); Orlando,
Florida (August 4, 2005); Los Angeles, California (September 27, 2005); and Washington, DC
(October 14, 2005). The National Commission has also held state hearings in Americus, Georgia
(August 2, 2004) and Rapid City, South Dakota (September 9, 2005). There will also be a state

hearing in Jackson, Mississippi on October 29, 2005. We have heard from approximately 100
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witnesses, who range from elected officials, election officials, voting rights attorneys and social
science experts, community leaders, and concerned citizens who have testified about their
experiences related to discrimination in voting.

The Commission’s report will contain information from the hearings and extensive
research culled from many sources including findings, reports and testimony from court cases
and the Department of Justice enforcement record. The report’s analysis will be quantitative and
qualitative. The report will utilize maps to show graphically where there has been discrimination
in the last twenty-three years. The report will not advocate for any particular legislative action.
Instead, the purpose of the report is to detail the facts that will inform the debate concerning
reauthorization.

At the request of the Judiciary Committee’s staff, we have provided transcripts and
testimony from the National Commission’s hearings to the Judiciary Committee and we will
provide all of the transcripts and testimony when the hearings are complete.

The reason an examination of the factual record is so important is that in order for
Congress to reauthorize the Voting Rights Act in a manner consistent with recent Supreme Court
rulings, Congress must have before it a record of discrimination in voting that is “congruent and
proportional” to the remedies provided in the Voting Rights Act. Congress always has met this
requirement in past reauthorizations of the Act. In fact, in recent cases where the Supreme Court
has found that Congress exceeded its authority in enacting remedial legislation that went beyond
the record supporting such legislation, the Court has cited the enactment and reauthorizations of
the Voting Rights Act as the prime example where Congress developed a record of
discrimination that necessitated a legislative remedy. As previous Congresses that have

examined the Act, we certainly hope and expect that this Congress will engage in the same type
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of careful examination, and we are extremely pleased that the House Judiciary Committee has
taken its charge seriously based on the number and scope of the hearings it has scheduled.

Because one National Commission hearing remains and the report is months away from
completion, it would be premature for me to detail the Commission’s findings. Nonetheless, 1
would like to identify a few trends that have emerged from the hearings:

First, the testimony (and supporting documents) and the factual record of objections and
cases filed under the Act reveal that the problem of discrimination in voting is significant and
affects virtually every region of the country. In stating this, it is important to note that compared
to 1965 there has been progress in regard to race and voting. Indeed, there has been a decrease
in blatant racist activity as it relates to voting. Nonetheless, there are a significant number of
state actors who in an effort to maintain or enhance their power have taken actions that clearly
discriminate against minority voters. Plainly, whether the impetus is bigotry or power the end
result — diserimination against minority voters—is the same.

Though minority participation has increased dramatically since the enactment of the Act,
there are a number of devices that our witnesses have identified that have been used to negate the
effect of increased minority voter participation. These devices include: changing from single
member to at large districts, manipulating district lines to either pack or fragment minority
voters, moving polling places, and selectively annexing or deannexing property to affect the
racial demographics of a jurisdiction.

Second, in many areas of the country, voting continues to be racially polarized — most
whites vote for different candidates than most minority voters. In the last decade, federal court
cases involving statewide redistricting plans in Georgia, Louisiana, South Carolina, South

Dakota and Texas have found that racially polarized voting exists in their states. This is
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consistent with the testimony of witnesses who have discussed the existence of racially polarized
voting. For example, Professor Richard Engstrom, one of the leading experts in the field,
testified that his analysis shows that race still forms a demographic division in politics. Since the
2000 census, he conducted studies of racially polarized voting in several states. He found that
racially polarized voting played a role in all levels of office from governor to the school board.
This overwhelming pattern of racially polarized voting means that minority voters usually cannot
clect candidates of choice unless they are a majority or near majority of the electorate. Professor
Engstrom found this phenomenon prevalent in Alabama, Florida, Georgia, Mississippi and North
Carolina. Because of racially polarized voting, a new voting procedure that harms minority
voters is likely to achieve the electoral result desired by state actors who make the change.

Third, application of the minority language provisions frequently results in increased
participation of minority language voters and a dramatic impact on the ability of such voters to
elect candidates of their choice. Here are two of the several examples we have heard during the
hearings. Although the City of Lawrence, MA had been covered by Section 203 since 1984, the
jurisdiction had done little to comply with the law until the Department of Justice filed suit
against the City in 1998. When the suit was filed, there was only one Latino elected to the City
Council in its history. The lawsuit was settled in 1999 and one of the key provisions of the
settlement was that the City was required to hire a Spanish-language ¢lections coordinator. In
the first election after the settlement, three Latinos were elected to the nine-member City Council
and today four Latinos sit on the nine-member City Council. This increased electoral power has
led to more responsive city government with the city hiring its first Latino police chief and
school superintendent after the filing of the lawsuit. In Harris County, Texas, the County did not

fulfill its obligations under Section 203 to provide language assistance to its Vietnamese voters.
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After an agreement with the Department of Justice in 2003, the County provided the required
assistance: bilingual poll workers and properly translated materials. In November 2004, voters
in Harris County elected Hubert Vo, the first Vietnamese member of the Texas state legislature,
by a handful of votes.

Fourth, the federal mandate of Section 203 enables ¢lection administrators to provide
needed minority language assistance without political influence. In a soon to be released
comprehensive survey of Section 203 covered jurisdictions by professors and students at Arizona
State University, 71% of election administrators who responded to the question supported
reauthorization of Section 203. Several election administrators have testified that because of the
federal mandate, they are able to provide language assistance that otherwise might not be
provided as a result of cost or policy issues raised by the elected governing body. The ASU
survey also found that 46% of respondents stated that they incurred no additional expense in
providing language assistance.

Fifth, the existence of Section 2 does not obviate the need for Section 5. There are
several critical differences between Section 5 and Section 2. As the Supreme Court held in 1966
and Congress has stated in subsequent reauthorizations of the Act, Section 5 shifts the advantage
of time and inertia from jurisdictions to minority voters. At little or no cost to minority voters
and their advocates, voting changes that violate Section 5 are never implemented. In contrast, to
establish a Section 2 violation, minority voters must hire a lawyer and experts and file an
expensive lawsuit that may take several years to resolve. For example, in ¢arly 2001, the
Department of Justice and private plaintiffs filed a lawsuit alleging that the method for electing
the County Council for Charleston, South Carolina violated Section 2. The plaintiffs prevailed

and three black preferred candidates (all of whom were African American) were elected in the
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first election under single-member districts in 2004. The county spent over $2 million defending
the lawsuit and has been ordered to pay the plaintiffs $700,000 in attorneys’ fees. The
Department of Justice also expended substantial resources. In 2003, after the federal district
court had found in plaintiffs’ favor, the South Carolina General Assembly passed a law which
changed the method of electing the Charleston County School Board to that used by the County
Council. The Department of Justice objected to this change under Section 5, thus preventing a
second lawsuit that would have taken several years and cost millions of dollars.

In addition, Section 5 blocks jurisdictions from making last minute voting changes that
harm minority voters. In months preceding the 2004 primary election, the Criminal District
Attorney of Waller County, Texas threatened students at Prairie View A&M University, which
has a 90% African American student body, with felony prosecution if they voted. The Prairie
View A & M University NAACP filed a lawsuit against him that was settled shortly thereafter.
Five days after the lawsuit was filed, and a month before the March 2004 primary election, the
Waller County Commissioners’ Court, the county governing body, voted to decrease the number
of hours of early voting at the polling place where the students voted from 17 hours to 6 hours.
This was particularly discriminatory because the students were on spring break on the date of the
primary. A second lawsuit was filed on the ground that the Commissioners’ Court had not
sought Section 5 preclearance for this last minute change. Within a week after the Section S
enforcement action was filed, the Commissioners’ Court restored the number of early voting
hours. A total of 346 students voted during the restored early voting period and a student
running for Commissioners’” Court prevailed in his primary by less than 40 votes.

The Commission’s report will go into much greater detail about the issues discussed

above and a multitude of other issues. The Commission will be working very hard over the next
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couple of months to detail as complete a record as possible of the current state of racial
discrimination in voting. When the report is complete, the Commission is ready, willing, and
able to provide the report to the Judiciary Committee and discuss its contents if the Judiciary
Committee or the Subcommittee on the Constitution so desires.

Thank you for inviting me to testify at today’s hearing,
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Mr. CHABOT. Thank you very much, Lieutenant Governor Rogers.

And now the Committee Members will have 5 minutes to ask
questions, and I yield myself 5 minutes for that purpose.

Okay. TI'll ask each of the witnesses this question, and you can
answer it any way you see fit.

What has been the direct and indirect impact in your view of the
Voting Rights Act on minority voting rights over the last 40 years?
And if you could, if you could answer that with respect to both cov-
ered and noncovered jurisdictions if you so choose.

So we will begin with you, Mayor Morial.

Mr. MORIAL. I stated in my testimony the increase in the number
of African-American elected officials. But maybe because everyone
on the panel is an elected official, frankly, before 1965, even though
there was a small number of African-American voters in New Orle-
ans and in Louisiana, very few candidates for public office even
bothered to campaign in black communities, show up in black com-
munities, pay attention to the very existence of African-American
communities. And therefore, it was very visible, you could ride
through neighborhoods and look at public improvements, the condi-
tions of playgrounds, the conditions of streets and the great dis-
parities that existed.

The Voting Rights Act, which gave a greater voice to African-
American communities in the south, forced, quite frankly, even in
cases where white candidates were running against each other, it
made the African-American voter a very significant player in the
electoral process. And so it isn’t just a case of African-Americans
getting elected to public office, although I think that is a highlight.
It is also the way in which majority candidates have responded to
the African-American community, realizing that because they are
full and complete participants in the democratic process, you have
to campaign to them, you have to pay attention to them. And that’s
a real sort of on-the-ground effect.

It also translates into in the process of governing, to those com-
munities being paid attention to when public benefits, public im-
provements are, in fact, doled out by a city council, by a State legis-
lature, by a mayor or by a governor. So those are some real, I
think, impacts beyond—you know, the existence of African-Amer-
ican elected officials is important. But, really, the true impact is
the power of the voter to have his issues heard, his voice rep-
resented in the deliberative process and in the law-making process
and in the executive process in our cities, States and at the na-
tional level.

Mr. CHABOT. Thank you very much.

Ms. Tallman, did you want to respond?

Ms. TALLMAN. Yes, thank you, Mr. Chairman.

There have been significant improvements in the political partici-
pation of Latinos as a result of the Voting Rights Act. In 1982, for
example, there were nine Hispanic Members of Congress. Today,
there are 25. There are also two Latino U.S. senators. There are
also approximately 5,000 Latino elected officials at the State and
local level.

We believe that those strides would not have been made had the
voting rights section 5, section 203 been in existence. We have
made good strides in language provisions where the 5 percent of
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the voting population in a jurisdiction that has special language re-
quirements, where voting materials are provided to those individ-
uals so that they understand the ballot and are able to exercise
their right to vote. I think that those strides have been very good
in enhancing and improving our democracy and ensuring that
every single individual who is a citizen can actually exercise their
right to vote.

So I think the Voting Rights Act has had profound implications
for not only us being a better representative form of Government
as a country with the increased number of Latinos, African-Ameri-
cans and people of color in jurisdictions at the State and local level
and at the national level, but I also think that it has done a great
thing in opening the dialogue on issues that impact all commu-
nities, which is very important and critical in our country.

Mr. Chabot. Thank you very much.

And Lieutenant Governor Rogers?

Mr. ROGERS. Mr. Chairman, when you were asking the question,
the first thought that came to mind, frankly I was 1 year old, I had
just turned one when this act was passed in 1965. I am 41 years
old today. I think about the circumstances in terms of the life of
my own family, sir. I know that you have worked hard to run for
office, and you have done good things for many years. My grand-
father ran for public office in 1960 in Omaha, Nebraska. In 1960,
the sum total of African-Americans elected in the United States
was right around 200 or so elected officials in America. When my
grandfather ran for office, he ran for the school board in Omaha,
Nebraska. It would have made him the highest elected official in
the State of Nebraska.

When my grandfather ran in that election, his campaign theme
was: Democracy is for everyone. I have never forgotten that, and
I have kept his campaign card throughout the years as, frankly, a
source of personal inspiration in terms of my own life.

I remember that, and I remember his life. He lost that election
in 1960. Ten years later, in 1970, he was elected to serve the school
board in Omaha, Nebraska. Change took place in America as a re-
sult of the sea of change that occurred right here in this body.

I know that you all deal with multiple pieces of legislation. You
all deal with multiple issues, and you all know as well as I do, your
staffs will be tugging on you to deal with 500 things throughout the
course of this day and so many things to come. But this act, over
the course of the last 40 years, as your statement indicated, has
been seminal in its impact and remarkable in its scope. It shifted
us as a country. It opened up new possibilities for people. Because
what it simply said is, this fundamental right, this right to vote,
to cast your ballot for the person who you hope will represent your
interest in whatever capacity—whether they are the local city
council person or a State legislature or in any capacity, perhaps in
this august body of Congress—that frankly individual votes count
and make a difference.

So when I look at the provisions of this act, it is real, and it is
substantive. When I look at the provisions regarding preclearance
in section 203, it is clear that the Federal Government just didn’t
say, you have the right to vote. That was arguably implicit in the
15th amendment. It was implicit in the 14th amendment. But what
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the Congress of the United States said was, we will enforce this
right to vote, and preclearance gives you the ability to help enforce
the provisions of the act. And certainly with section 203, Mr. Chair-
man, it is absolutely clear in terms of the data that we have re-
ceived throughout the country that it has led to a remarkable in-
crease in terms of the number of language minorities that partici-
pate in this process.

Many of you all campaign in bilingual languages. You campaign
in Spanish. Some of you all might send out something. If you were
in Louisiana, you might send out something in the French lan-
guage or otherwise. We are all seeking to appeal to voters, and why
not appeal to them in the language where they are? This has en-
abled that to happen.

Mr. CHABOT. Thank you very much.

My time has expired.

The gentleman from New York, Mr. Nadler, is recognized for 5
minutes.

Mr. NADLER. Thank you, Mr. Chairman.

Let me start by asking the witnesses the first question I asked
Secretary Kemp. It has been observed that a number of States in
the union greatly restrict the right to vote of former felons. Some
of them, some States—Florida, for example, is one that comes to
mind—for life. This has a racially disparate impact. Starting with
Mayor Morial and Ms. Tallman.

Mr. FEENEY. Will the gentleman yield?

Mr. NADLER. Yes.

Mr. FEENEY. In fairness to Florida, there is a process

Mr. NADLER. Reclaiming my time. I know, a process that never
works. Except for Chuck Colson.

Do you believe that it would be useful in terms of fairness in vot-
ing for the Voting Rights Act as we extend it to be amended to put
some sort of control on this to say that ex-felons, once they have
served their turn or X number of years after they served their
term, must have their right to vote restored?

Mr. MoRIAL. Congressman Nadler, I'm glad you raised that. The
answer without question is, yes. Let me see if I can state the prin-
ciple here. The idea here is that a person who has in fact served
their time, paid their dues, ought not be permanently restricted.
They should not have a lifetime sentence, in effect, or a long sen-
tence in terms of removing their constitutional rights.

If you put it on another level, would we ever think of restricting
a person’s right to speak, right to exercise their religion, any other
of the enumerated constitutional rights for life because they were
convicted of a felony? My view would be, and I think it is our posi-
tion at the National Urban League, that a national standard which
provides an opportunity for those who have paid their dues to soci-
ety—let’s emphasize that for the record—completed their prison
term, completed their period of parole, ought to have the right to
vote again. It is important, certainly, to giving them a chance to
reintegrate back into society and to feel that they are going to be
a full part of society.

Mr. NADLER. Thank you. I would add, it is important, if we're
going to call ourselves a democracy, that everybody have the right
to vote.
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Ms. Tallman?

Ms. TALLMAN. Representative, we applaud Congress’ leadership
role in ensuring the right to vote for minorities in the United
States. It has been a very important leadership role that Congress
has filled, and as a result, there are millions of people in this coun-
try whose lives are better for it.

One of the issues that still remains to be addressed is allowing
those that have served their time, as Marc Morial has stated, to
be able to fully reenter into society and to be able to exercise the
right to vote. By voting, and participating in the voting process,
people are more likely to engage in other civic endeavors. And so
there are real benefits to voting and to having ex-felons vote. So
we believe that it is certainly something that Congress could dem-
onstrate.

Mr. NADLER. Thank you.

Lieutenant Governor Rogers.

Mr. ROGERS. Congressman Nadler, I can’t take a position on be-
half of the commission. We have not——

Mr. NADLER. On behalf of yourself. What do you think of it?

Mr. ROGERS. I differ, frankly, from my colleagues to some extent
on this issue. And I think in terms of States, individual States
have policies that, you know, have varied in terms of what happens
to felons and the right to vote. And the Supreme Court has upheld
the ability of individual States to deal with this issue. And I can
only tell you, in having governed a State, I believe that determina-
tion should be left in many respects to Colorado.

Mr. NADLER. Do you think a State should have a right to say to
someone who is 17 when they committed a felony, has served 3 or
4 years in jail, when they are 77 should not be allowed to vote? Or
is that a fundamental right—such a fundamental violation of civil
rights that Congress should say to a State that you can’t do that.

Mr. ROGERS. The Supreme Court has held that it is not

Mr. NADLER. No, no, Supreme Court has said it is a matter of
constitutional law. We don’t have to have the Voting Rights Act at
all as a matter of constitutional law. The question is, we have cho-
sen to have the Voting Rights Act. Should we choose to say to a
State that you're State’s right does not extend to depriving a per-
son of the franchise for life because he committed a crime 30 years
ago?

Mr. ROGERS. I tend to think in this area, to some extent, a State
should have the ability to decide this issue and certainly when your
dealing with people who obviously committed these crimes and oth-
erwise, that that policy in many respects should be left up to the
individual States to handle. You are talking about, obviously, there
are a number of complexities that are involved to some extent in
this issue, and it has varied by State in terms of how it is applied.
And I am an advocate of the ability and the right of the States in
their own sovereignty.

Mr. NADLER. Could I have one additional minute?

Mr. CHABOT. The gentleman is recognized for 1 additional
minute.

Mr. NADLER. I would pose the following question, first to Lieu-
tenant Governor Rogers, in this order.

Mr. CHABOT. As long as they can answer.
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Mr. NADLER. Wait a minute. Doing it as quickly as possible.
Don’t you think that the fact is, as we have observed, that perhaps
one of the largest ways, one of the easiest—not easiest, one of the
major ways of disenfranchising disproportionate numbers of people
of color, et cetera, is by lifetime prohibitions on the right to vote
for ex-felons? Isn’t that the way it is used today in certain States?

Mr. ROGERS. Please forgive me, but I would not agree with that,
Congressman. Let me tell you why, if I may. The assumption that
you are making is that you have such a substantial number of mi-
norities, for example African-Americans or Latinos, that are en-
gaged in felonious conduct

Mr. NADLER. Or that are arrested and convicted in a dispropor-
tionate number.

Mr. ROGERS. The assumption—please forgive me—is that it is
such a significant number that it has a dramatic impact on the
people as a whole, when we find in reality is that it is not that.
You don’t have African-Americans that are overwhelmingly in pris-
on. You don’t have Latinos that are overwhelmingly in prison. You
are still talking about a significant minority within our peoples as
a whole.

Ms. TALLMAN. There are many flaws in the criminal justice sys-
tem as it relates to racial discrimination and racial profiling. As a
result, oftentimes there are individuals that are convicted of crimes
that are innocent, and there are individuals that are convicted of
crimes and sentenced to tougher standards because of their race or
ethnicity.

We believe that disenfranchising permanently individuals who
have served their time is bad for democracy, and as a result, we
would suggest that Congress look at the issue.

Mr. MORIAL. I would offer this. I think if you looked at the prac-
tices and laws of all 50 States, you would find the most restrictive
provisions for the most part with respect to the voting rights of
those who have been convicted of a felony in the very same States
that are covered by section 5 and the very same States that have
large minority populations.

On the other hand, you would see the least restrictive provisions
in those States with small minority populations and in States that
are not covered by the section 5 of the Voting Rights Act for the
most part.

The second point I would make, if you looked at the genesis of
many of these provisions that restrict the right of convicted felons
to vote, they have their genesis in the post-Reconstruction backlash
which occurred in the South. So if you look at facts, the facts are
going to paint a picture in terms of what the—some suggest what
maybe the motivation of some of these provisions have been, they
were disenfranchisement provisions.

And I applaud you for raising this issue, but I think it is so im-
portant to keep the perspective that we are talking about people
who have already served their time. It could be for something such
as theft of an automobile. It could be a felony of a white collar na-
ture.

Mr. NADLER. Or smoking marijuana.
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Mr. MORIAL. It could be smoking marijuana. It could be some-
thing that is treated as a felony and therefore restrictive. I appre-
ciate your raising it.

Mr. CHABOT. The Chair would note that the gentleman’s 1
minute expired 3 minutes and 6 seconds ago.

Mr. NADLER. Appreciate the forbearance of the Chair.

Mr. CHABOT. The gentleman from Arizona, Mr. Franks, is recog-
nized for 5 minutes.

Mr. FRANKS. Mr. Chairman, I have no questions at this time.

Mr. CHABOT. The gentleman from Michigan, Mr. Conyers, is rec-
ognized for 5 minutes.

Mr. CoNYERS. Thank you, Mr. Chairman.

Just so that Mr. Rogers will sleep more comfortably in his bed
at night, the bill that we have introduced which deals with ex-felon
voting deals only with voting in Federal elections. So they don’t try
to tell the States what to do, and obviously, the States can’t inter-
fere. And that’s the way we get around the discussion that has
been raised here.

Mr. Chairman, Mr. David Scott of Georgia has joined us and ob-
viously not a Member of the Committee, but his interest is over-
riding in this matter. And I just wanted you to know that he was
present and that he is very welcome to the Committee.

Mr. CHABOT. I share your sentiments, and Mr. Scott is a very
distinguished Member of the House. And we welcome him with
open arms at our meeting, and we appreciate his caring enough to
be here today.

Thank you very much for being here, Mr. Scott.

Mr. CoNYERS. Now, the witnesses have been significantly in
agreement today, which argues well for the first hearing and what
we have got to go through to get this measure through as quickly
as we can. Even though it is 2007, we still need to get this measure
out before this 109th session expires. And so that is why there are
a number of hearings that have been set up, some two, sometimes
three in a week, to get us moving along.

We have talked a lot about the South, but as has been pointed
out, New York has areas that are covered by the Voter Rights Act
of 1965. In Michigan, I have two townships in two different coun-
ties that are covered by the Voter Rights Act. And so wherever
there are problems existing, that’s where we go to deal with them.
And it is very clear that this problem is not over, as every witness
has testified to.

And I think is that is very important. I wanted to raise the ques-
tion that seems important to me, that even over and above the pro-
tection of this cornerstone of democracy, the right to vote and have
your vote counted, are there other benefits that derive to the Amer-
ican system of democracy by having a Voter Rights Act extended,
by having it strengthened wherever necessary, by having the ex-
pired provisions covered again? And I'd like to throw that open for
the examination of anybody that would like to talk with me about
it.

Ms. TALLMAN. Thank you so much, Representative, I applaud
your leadership in the voting rights arena and the civil rights
arena, sir. You're very well regarded, not only in the African-Amer-
ican community among civil rights advocates but the Latino com-
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munity applauds all the work that you have done, so thank you
very much for your leadership.

I think that one of the most important aspects of the Voting
Rights Act is providing voters the confidence in voting. A democ-
racy works when people, when they go to the voting booth, they
will be free from harassment. They will not be targeted. They will
not be discriminated against. They will be able to bring a relative
or friend with them if they have limited English proficiency, if they
are disabled, if they need assistance in the voting booth.

We are willing to protect freedoms in new democracies that are
emerging around the world. We need to protect our democracy at
home. And giving people the confidence in voting that they must
have to know that democracy works has been a critical component
of the Voting Rights Act.

Mr. CoNYERS. Thank you.

Mr. MoORIAL. I think I would just add on a general basis, and I
think we have enumerated specifics, but I think one of the key
things is for our practices to reflect our principles, for the idea that
democracy and the universality of suffrage is made real by that.
The nation today has been involved in efforts to, quote, promote de-
mocracy abroad. Some of those efforts have been efforts to ensure
that ethnic or religious minorities in countries a long way away
from here have the right to freely participate without intimidation
in the franchise.

We have to be consistent, and being consistent means ensuring
that the same practices and the same principles are followed here
in the United States.

Mr. ROGERS. Absolutely. And Congressman, I echo those senti-
ments as expressed frankly by Marc. Clearly, the Voting Rights Act
sets a standard. It sets a standard for the United States in terms
of our ability to participate in this notion of democracy, this re-
markable gift of democracy. And it helps to clearly espouse that in
many respects throughout the world as we seek to do so throughout
the world.

So is it seminal it its scope? Is it broad in its range? Is it key
to the fundamental element of who we are? I think clearly, as we
have indeed received testimony across the United States, the an-
swer to that question seems to be overwhelmingly yes.

Mr. CoNYERS. I thank all of you because we have uncovered, par-
ticularly in this Committee, innumerable instances in voting in
which people have been discouraged, misdirected, given improper
information, sometimes from the electoral system locally itself. And
as you said, you cannot believe in democracy if you are not being
encouraged to choose who is going to govern.

And so I thank all the witnesses, Mr. Chairman.

Mr. CHABOT. Thank you. The gentleman’s time has expired. Be-
fore recognizing the gentleman from Florida for his 5 minutes, the
gentleman from Arizona who had yielded back his time I think
wants to take a minute to make a statement. So I recognize him
at this time.

Mr. FRANKS. Thank you, Mr. Chairman.

And in all respect to the panelists and the Members here, we
have talked almost to the extent that we have redirected the focus
of the hearing today on some of the ex-felon disenfranchisement.
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And the Voting Rights Act doesn’t really address that at all. And
I am hoping that the panel will address some of the issues that af-
fect those law-abiding citizens who are indeed being
disenfranchised in their voting, and I think that is something to
maintain our focus upon.

Mr. CHABOT. I thank the gentleman.

The gentleman from Florida is recognized for 5 minutes.

Mr. FEENEY. Thank you, Mr. Chairman.

I think that the gentleman from Arizona’s comments are right.
I hate to get totally sidetracked on voting rights issues on the ques-
tion of whether or not the problem with American democracy is too
few convicted felons are determining the outcome of elections.

I will tell you that, with respect to the constitutional issues here,
remember, Katzenbach was very narrowly decided, and its deter-
mination was, this is an extraordinary exercise of the congressional
power, dictating to the States based on the 15th amendment, which
mentions race, color or former condition of servitude. Unless there
is a direct tie to race, color or former condition of servitude, there
may no longer be a foundation for Congress to overwhelm and dic-
tate to the States.

And I would say that, in fairness to Florida, my friend from New
York said that the application never works. Well, that is just not
true. We have streamlined the process. And it is true we don’t have
automatic restoration when your sentence is over, but among other
things, we ask for restitution, evidence of rehabilitation. The notion
that a violent rapist ought to have his rights fully restored while
his victim still has medical bills unpaid offends some Floridians,
3nd (ichat, I think, is something that policymakers in the State can

ecide.

I was really interested, Mr. Rogers, in some of the findings that
your commission has found. And I'm sorry that a lot of the ques-
tioning hasn’t been directed to that, because, remember, in the
Gingles test, in order to legitimately make a section 2 claim—we
haven’t asked questions, but you did a good job going over it—there
has to be some findings. We have to find that we have compact and
significant numbers of minorities in an area that are underrep-
resented when it comes to redistricting or opportunities to select
candidates of their choice. We also have to find that there are cohe-
sive voting patterns among the minorities if they had an oppor-
tunity. And finally, the third prong of that test is that there is sig-
nificant cohesion among the traditional voting patterns of the ma-
jority, where minorities are denied their opportunity.

And that, I think, is the most important thing that has been said
all day in terms of the importance of the current rationale for any
Voting Rights Act whatsoever. And I would ask you to elaborate on
that and, to the extent that there is time, the other two panelists.
But I think that is the most important thing has been said, and
I would ask you, as you make that case that the Voting Rights Act
is still relevant and apparently you have heard testimony that we
have not heard yet, because this is our first hearing—this is won-
derful stuff, and this is what we ought to be focusing on. We have
got at least two Supreme Court justices that, based on the equal
protection amendment, you have Thomas and Scalia saying that
race-based district drawing is always inappropriate. That was a
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fair and reasonable rational position. We need to counteract that
if we are going to have a fair and reasonable rationale for con-
tinuing or extending the Voting Rights Act. We have at least two
justices that think that it is inappropriate.

Sandra Day O’Conner, who tends to be a swing vote on all these
issues—we have had a court of one until it is redone on things like
the Voting Rights Act and redistricting, and O’Connor is the court.
She decides, as the swing vote, virtually every meaningful case
that has been decided in the last 15 years. And O’Connor said in
a separate issue, but related issue—remember the Michigan law
school preferences case—she said she wants to get to a color-blind
society and has condemned the Balkanization of America. And she
has said perhaps in 25 years we can get rid of race-based districts.

So the debate is between, on the one hand, people who think we
ought to have permanent race-based voting processes and districts;
on the other hand, people like Scalia and Thomas and Abigail
Thernstrom, who said we should never do it; and people like O’Con-
nor and the rest of us who think we need to remedy problems when
they occur.

I hope we will get the details of the evidence that you have col-
lected because that is what we need to be focused on in my view
here. Let’s get back to section 2 and section 5. I wish I had an hour
to go into the rationale and the basis and the meaning of that. But
Mr. Rogers, if you would address that question.

Mr. ROGERS. Absolutely. Thank you, Congressman, for your
thoughts on the same. It is absolutely clear. You are dealing with
reauthorization as it relates to two provisions, section 5 and section
203. And those are the provisions that come up for reauthorization
this coming year. The Supreme Court has made it very clear—and
when I think about the standard I'm reflecting on the City of
Boerne v. Flores opinion, in which the court essentially cited Con-
gress and Congress’ example of finding a factual basis for essen-
tially invoking legislation as being key to its constitutionality.

And in this case here, your establishment of the factual record,
looking at the patterns or practices as they exist or you might find
they do not exist throughout the United States is frankly the most
important determination following this legislative body. Ultimately,
the Supreme Court will deal with the management of these cases.
What we have clearly seen throughout the United States is, with
respect to section 5, which comes up for reauthorization, since
1982, literally the Department of Justice has had over 600 submis-
sions that have been objected to involving some 2,000 individual
objections. And that’s just simply since 1982 as it relates to con-
gressional districts throughout United States as a whole. Not to
mention the private cases, for example, that have been filed
throughout the United States dealing with the provisions of section
2, section 5, section 203, for example, by the Department of Justice.

The factual record in and of itself over the course of the last 23
years and what we are finding in terms of our determinations—and
again, I don’t want to be too premature—indicates that there are
still remaining significant problems. The most fascinating thing
about this, Congressman, is the nature of the problem in and of
itself is being articulated. It is kind of different in the way it is
being articulated today. As you well know, Congressman Conyers,
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in that era, the movement the country was in a different mode.
There were different ways that people talked about issues and
problems in our society. That was a different language at the time.

Even though the language may have changed here in the year
2005, the reality is that we are still seeing, unfortunately, practices
being engaged. So it is done under a different name. It’'s done
under a different label with, for example, what it is, is a movement
from district-based elections to at-large elections on whims. It’s the
elimination wholeheartedly of elected positions saying that we are
not going to have the elected office anymore. This often takes place
at the local level in principal part as we are finding around the
country, and it varies.

For example, testimony that we heard, what was going on in
Chicago, for example, or what we heard that was taking place in
California in Los Angeles, those are not classically southern cities.
Frankly, what we heard, Mr. Nadler, about New York and heard
about issues related to problems related to voting or the testimony
that we received there, all of those issues were of deep concern.

The factual basis—and we’re delighted to provide this informa-
tion to the Committee—we believe will give you some information
upon which you can say we ought to move forward on reauthoriza-
tion or we ought not to move forward, but at the very least you will
have the facts upon which to make a decision.

Mr. CHABOT. Thank you.

The gentleman’s time has expired.

The gentleman from Virginia, Mr. Scott, is recognized for 5 min-
utes.

Mr. ScoTT OF VIRGINIA. Thank you, Mr. Chairman.

I want to thank our witnesses. They have contributed a great
deal to our proceedings. And I wanted to start my questioning by
asking Ms. Tallman, focusing on the preclearance provision, some
have suggested that since section 2 is sitting up there, why do you
need section 5? Can you—if the legislature passes an illegal plan,
what are the costs involved in a section 5 denial of preclearance
compared to a lawsuit under section 2?

Ms. TALLMAN. The costs by minority voters to hire a private at-
torney under section 2, which is the permanent section that allows
for a private right of action when there has been discrimination in
voting, the costs associated with hiring private attorneys can run
in the millions of dollars. There are very significant fact-based find-
ings, facts that need to be gathered as opposed to section 5
preclearance in jurisdictions where there has been traditional dis-
crimination or a history of discrimination, where there have been
ongoing suits, litigation brought within those jurisdictions because
of changes in voting practices that have been viewed, have been
discriminatory; where nonprofit organizations, civil rights organiza-
tions can work on behalf of minority voters who, having identified
discriminatory practices, raise those practices, it can be brought
then under consideration by the Department of Justice, which I
think provides a very good basis in which those that have suffered
discrimination have a course of action.

Mr. ScoTT OF VIRGINIA. Well, you mentioned the cost of gath-
ering all of these facts. If you don’t know whether a plan is dis-
criminatory or not until you have gotten all the facts, who has the
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burden of proof under section 5? Who has the burden of proof
under section 2?

Ms. TALLMAN. Under section 5, the burden of proof is with the
jurisdiction. So the jurisdiction that is engaged, under section 5,
where they are a section 5 jurisdiction who is trying to change vot-
ing patterns and practices has that burden.

Mr. SCOTT OF VIRGINIA. And the cost of getting all the facts to
prove the case is therefore on the jurisdiction?

Ms. TALLMAN. No, Congressman, there is a significant cost that
also takes place with regard to a section 5 preclearance action that
is brought by civil rights organizations on behalf of voters to the
Department of Justice or by voters who hire a private attorney to
the Department of Justice. There are still significant costs.

Mr. ScOTT OF VIRGINIA. But that cost, compared to a section 2
cost—can you compare the cost of getting a plan thrown out under
section 5 by a civil rights organization protecting the rights of the
minorities compared to the costs of defeating the plan under sec-
tion 27

Ms. TALLMAN. We will be happy to submit, as the testimony con-
tinues over the next several months, in working with other civil
rights organizations, to be able to provide a comparative analysis
for the Members of the Committee so that they can determine the
differential and the costs.

Mr. ScoTT OF VIRGINIA. If you are under section 2, is the plan
generally implemented and the perpetrators of the fraud, do they
get to enjoy the fruits of their fraud while the case is going on if
you are under section 2?

Ms. TALLMAN. Under section 2, there is a claim that has been
brought by the Attorney General or of a State or there is a private
right of action——

Mr. SCOTT OF VIRGINIA. If there is a change, if there is a change
and you are trying to defeat it under section 2.

Ms. TALLMAN. Right.

Mr. ScoTT OF VIRGINIA. The plan has been implemented.

Ms. TALLMAN. Yes, sir.

Mr. ScorT OF VIRGINIA. And the people who have perpetrated
the fraud get to enjoy the fruits of their fraud while the litigation
goes on, as opposed to section 5 where you never get to enjoy the
fruits of your fraud to begin with because you can’t get it
precleared.

Ms. TALLMAN. Yes, sir. There is a difference between 2 and 5
where, in 5, if there is discrimination, it doesn’t—there is no oppor-
tunity for it to be put into place. Yes, that is correct, sir.

Mr. ScoTT OF VIRGINIA. Mayor Morial, you have run for public
office. You have run as an incumbent and not as an incumbent.
Can you state some of the advantages that there are running as
an incumbent?

Mr. MORIAL. Obviously, there are many advantages that an in-
cumbent has. One is the ability to raise money. Two is already es-
tablished name recognition. Three is a network of relationships.
The fourth one can be something that cuts both ways, and that is,
you have a record.

Mr. ScoTT OF VIRGINIA. But the fact, the idea
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Mr. CHABOT. The gentleman’s time has expired, but we will give
the gentleman an additional minute.

Mr. ScoTT OF VIRGINIA. Thank you. The idea is, if you were
under section 2 and someone is enjoying all of these benefits even
if you win under section 2, you are now facing an incumbent.

Mr. MoRIAL. I think your point is so instructive and so incisive
that section 5 prevents in effect the discriminator from con-
tinuing—from being able to benefit. Because you’re right. And
there are probably a number of instances where people had to run
in a newly created district, but because they were running as an
incumbent and they had money and they had name recognition and
they had relationships, even in a district that they could not have
been elected in originally, they have a significant advantage.

And I think anyone who has run for public office knows what I'm
talking about. And I think it could be clearly documented and dem-
onstrated by eminent political scientists, pollsters and others who
you might invite before this Committee.

Mr. ScoTT OF VIRGINIA. Thank you, Mr. Chairman.

Mr. CHABOT. The gentleman’s time has expired. The gentleman
from North Carolina, Mr. Watt, is recognized for 5 minutes.

Mr. WATT. Thank you, Mr. Chairman. I may not take 5 minutes.
But let me start by asking unanimous consent to submit an open-
ing statement that I had prepared for the record. And by asking
unanimous consent to submit Representative Linda Sanchez’s
opening statement record.

Mr. CHABOT. I'm sorry, I was otherwise engaged there. Would
the gentleman repeat his request?

Mr. WATT. I was asking unanimous consent to submit my open-
ing statement and Representative Linda Sanchez’s opening state-
ment.

Mr. CHABOT. Without objection, so ordered. I apologize to the
gentleman for not listening intently when he was speaking, as I
usually do.

Mr. WATT. Listen intently, because I wanted to associate myself
with some of the remarks that Mr. Feeney made, which is so un-
usual in this Committee.

And the Members on my side may have some dismay about this.
But I agree with Mr. Feeney that we should try to restrict our-
selves to the provisions that we ought to be trying to reauthorize
or put into the Voting Rights Act. And, while I am a very strong
supporter and cosponsor of the felon disenfranchisement legislation
that has been introduced by Mr. Conyers, my support of that does
not lead me to conclude that we should try to put it into the Voting
Rights Act.

Mr. CoNYERS. Would the gentleman yield?

Mr. WATT. Yes.

Mr. CONYERS. I merely wanted to associate myself with that,
which is why we introduced it in separate legislation.

Mr. WATT. Right. I just want to be clear to the Members of the
Committee that what we are engaged in here is so important as
a basic constitutional proposition that we should limit ourselves to
what we are here to try to deal with. I, in another context, will be
as strong a supporter of legislation to set a national standard, to
the extent that we can constitutionally, for felon re-enfranchise-
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ment as anybody on this Committee, but I think that is a subject
for a different day.

Having said that, I would like to spend the rest of my time not
on the substance of the Voting Rights Act, but to basically lay a
foundation that, if it has not already been laid, for the introduction
at some point of the entire record that the Voting Rights Act com-
mission 1s developing and of the Voting Rights Act commission’s
findings into our record.

I think this is so important that, despite the fact that I am elated
that Chairman Sensenbrenner has agreed to hold 8, 10, 12, hear-
ings, that the more hearings are being conducted by the more dif-
ferent sources all over the country and the more exhaustive we can
make the record for support of the Voting Rights Act, the more
likely it is that we will meet the constitutional standard that the
Supreme Court has articulated that Mr. Feeney has made ref-
erence to.

So I would like to ask Lieutenant Governor Rogers just to give
us a description of where and how often and how methodical the
commission is being in its process of developing a record. Because
at some point, Mr. Chairman and Members of the Committee, I
should say up front that it will be my intention to try to put the
entire record that they are developing into our legislative record
and make it a part of what we are doing.

So if you could just give us as exhaustive—I've run out of time,
but they will let you answer the question as long as you want to
answer the question. Give us as exhaustive a description of what
you are doing and how your commission is doing it as you can so
that we get a full appreciation of what the Voting Rights Act com-
mission is doing.

Mr. CHABOT. The gentleman’s time has expired. The gentleman
was not going to use his complete 5 minutes and has skillfully ac-
quired additional time for the witness to answer the question.

Mr. WATT. It takes a lot of time for me to agree with Mr. Feeney.
Sometimes that is not as easy. I have to couch it and so make sure
that everybody understands exactly what I am saying.

Mr. CHABOT. Duly noted.

Mr. ROGERS. Thank you, Mr. Watt, so much. I wanted to make
sure, if I could, to detail with you exactly what has happened. Over
the course of the past years, there essentially have been a series
of what are ten hearings that have been held throughout the
United States. They were all public hearings. Of the ten hearings,
seven of them are individual State hearings that have been held.
The seven individual hearings outside of the three—excuse me, I
don’t want to be confusing. Ten total hearings. Of the ten, three are
State hearings. Seven of them have been regional hearings
throughout the entire country where we literally brought in States
from—representatives from each individual State have either sub-
mitted direct testimony that they provided personally or they pro-
vided written testimony or they agreed to provide documents, for
example, to the commission.

The commission will be responsible for formally writing its report
based upon its assessment of all of the information received. The
information we’re taking into account in terms of the factual record
here include the Department of Justice’s objections, DOJ enforce-
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ment actions, DOJ observer coverage, DOJ settlement agreements,
court opinions and litigation under the Voting Rights Act that in-
cludes both State and Federal cases, expert reports on litigation
under the Voting Rights Act, studies and reports by civil rights or-
ganizations throughout the United States, testimony at hearings by
voting rights practitioners and social scientists throughout the
country, settlement agreements from cases brought regarding vot-
ing rights practitioners throughout the United States as a whole.

So we are making some effort to be as broad as possible to cover
every range of thought as it relates to voting rights but not just
the thought but the facts. What are the facts as they establish con-
duct as it has occurred throughout the United States? In par-
ticular, our reference point has been since 1982. We did not want
you to simply have to dwell on the past or just to dwell 40 years
in context but to really look at the substance of what has happened
from 1982 forward.

We would hope that we would be able to note, Mr. Watt, signifi-
cant progress that has occurred in the country. Because there is no
doubt, as we have been throughout the United States, there have
been as I mentioned earlier great progress that has occurred in the
country. But at the same time, the facts do indicate significant
problems that remain.

And so, in detail, forgive me for being too much in detail, I didn’t
mean to do that. We're making every effort to be as exhaustive as
possible and would like to provide that full report to the Committee
along with all supporting documentation.

Mr. WATT. Can I ask one elaborating question?

Mr. CHABOT. Without objection.

Mr. WATT. Just to be clear about whether you are stacking the
deck or not stacking the deck. Are you also at each

Mr. CHABOT. Mr. Watt before you go on, I think——

Mr. MORIAL. I've got to run.

Mr. CHABOT. We would like to thank you, Mayor Morial.

If he could be excused.

We want to thank you.

Mr. WaTT. He has covered every base that I anticipated that he
would cover, and I appreciate it.

Mr. MoORIAL. Thank you, Mr. Chairman.

Thank you all, thank you. See you.

Mr. CHABOT. We appreciate your testimony.

Mr. WATT. At every one of these hearings, are you providing a
public opportunity for people, not the cast of witnesses who have
been preselected, to express themselves also?

Mr. ROGERS. Please forgive me for not making that reference.
That is probably the most important consideration. Forgive me for
not referencing that. At every one of our hearings, we have a public
testimony portion. At each one of these hearings, there have been
press releases issued in each of the individual communities asking
members of the public to come, whether you are, frankly, for this
act, against the act. We haven’t been focused on policy advocates
necessarily. What we have asked for is people who provide facts,
can you give us documented facts as they relate to either the exist-
ence or nonexistence of discrimination as it relates to voting?
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And to some extent, this begs—if I could open up a little bit of
a can as it relates to Mr. Nadler’s remarks regarding whether or
not some jurisdictions, for example, ought to be able to opt out of
or block or be taken out of the provisions of section 5, for example.
There is no doubt that there is some debate in the United States
about whether or not all jurisdictions should still remain under the
provisions thereof, and that may well be the subject of your consid-
eration.

But at the very least, what we will seek to do is to provide you
with the facts upon which you can make those determinations, and
public testimony is critical in that regard.

Mr. CHABOT. The gentleman’s time has expired.

Mr. WATT. Could I ask unanimous consent to allow Mr. David
Scott to ask at least some questions? He is not a Member of our
Committee.

Mr. CHABOT. We generally don’t do that. I will make an excep-
tion in this case since Mr. Scott has been here this whole after-
noon. I would also like to recognize the presence a little while ago
of Congresswoman Maxine Waters from California who was also
here.

Generally, we don’t unless somebody yields that. We will make
an exception and yield to the gentleman for 3 minutes. But we
don’t want to make this, set a precedent of doing this on either
side. We don’t like to break the rules.

Mr. ScoTT OF GEORGIA. Mr. Chairman, let me thank you for your
graciousness and kindness in granting me the opportunity, having
not been on the Committee. I really, really appreciate that, and I
certainly appreciate the Ranking Member, Congressman Conyers,
for inviting me and allowing me to participate in this. Thank you
very much, and I realize that it is an effort and want you to know
how much I appreciate it.

And thank you, Chairman Watt, for your generosity as well.

I believe that this is a very, very tricky, tricky time for the par-
ticipation, particularly of African-Americans, in the political proc-
ess. And there is no greater example of that than what is hap-
pening in my State right now. We have a glaring example of two
things: one, why it is tricky; two, why we desperately need the Vot-
ing Rights Act reauthorized in all of its parts. And that is, this law
that was recently passed in Georgia requiring a government-spon-
sored, sanctioned and approved voter ID before one can vote. And
it only applies if you go to the polls. It doesn’t matter if you are
absentee; you don’t need that.

If there ever was a glaring impediment to those who are elderly,
those who are poor, those who have a habit—and it is very impor-
tant to make this a part of the record, because within the African-
American community, it is sacrosanct to go and exercise your vote
because it took us so much and had to go through such a struggle
to get it, that many will still go and will vote and not use the ab-
sentee.

With that in mind, I also want to say, the other side that makes
this so tricky is that it went through preclearance and was
precleared, but I am very happy to announce today that just a few
hours ago, a Federal judge did institute a preliminary injunction
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blocking the application of this very, very significant deterrent to
voting.

And therein lies the trickiness of what I am talking about and
why we need it and why we need every recourse. I wanted to get
your all’s opinion on that and plus the point that there are six sec-
tions that will be up for renewal, plus section 203. Much has been
said here on basically section 5. I want to get your opinions, do you
not conclude that all of each of these sections needs to be reauthor-
ized? If not, why?

And what are your thoughts on this requirement of the voter ID?

Ms. TALLMAN. Congressman, MALDEF was very actively in-
volved in Georgia with the Black Caucus of the State in trying to
oppose the legislation in Georgia. We are actually also involved in
the preclearance efforts. So we are very aware of the potential
chilling effect on voting that that particular piece of legislation has.

Regarding section 203, the language provisions of the Voting
Rights Act are very important to the Latino community, to the
Asian American community as well as the Native American com-
munity. And in the Latino community alone, there are 4.3 million
voting-age citizens that are limited English proficient. Without sec-
tion 203 of the Voting Rights Act, those individuals would be un-
likely to vote. So we believe that, to Congressman Watt’s point and
the Congress from Florida, that there is much to focus on with re-
gard to voting rights reauthorization; that we should not dilute the
voting rights reauthorization debate on these very critical and im-
portant sections, section 5, section 203 and other language provi-
sions, with a discussion around felony re-enfranchisement. But that
is something of consideration when looking at the area of voting
that certainly Congress is taking a lead on, and we applaud that
lead.

But we do believe very firmly that 203 does need to be reauthor-
ized because it would have very limited—it would have huge im-
pacts on limited English proficient citizens necessary this country.

Mr. ROGERS. Thank you, Mr. Scott. The provisions you may be
referencing are, sections 6, 8, 9 and 13, have essentially to do with
the ability of the Department of Justice to send observers in or oth-
erwise engage the mechanism of enforcement related to section 5
or to section 203. Those provisions are important, and I know they
are not as—they won’t be talked about on the same level of signifi-
cance, but they represent part of the substantive tools in terms of
the ability to really move forward in terms of section 5 as well as
section 203.

Mr. ScOTT OF GEORGIA. The only point—and I will conclude with
this—that is the point I am saying, that everybody here is saying,
that it will be reauthorized. But if we don’t take those other sec-
tions and just dwell on 5 and we happen to not authorize those oth-
ers, it will have a diluting and weakening effect as well.

Mr. ROGERS. Mr. Scott, that point is well made. There is no
doubt, in terms of the legislation, if you looked at the key to the
Voting Rights Act in substance, again what it effectively does is
takes the 14th amendment and 15th amendment, and it makes it
real. Congress essentially said, these provisions have been in place
for years, but we’re going to enact legislation that will help make
the substance of the 14th and the 15th amendment a reality for
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people in the United States. And you gave it the teeth, if you will,
the teeth of the provisions are in section 5 and certainly section
203 to the extent that it allows language minority voters access to
the polls in new ways.

Mr. CHABOT. The gentleman’s time has expired.

I would note that Ms. Tallman nodded her head noting in the af-
firmative as well to the question.

I would also ask that, without objection, all Members have 5 leg-
islative days to commit additional materials for the hearing record.

I would also note that we have another hearing on the Voting
Rights Act coming up in 2 days, on Thursday. It is at 10 o’clock
in the morning, and we have at least one or two more next week.
And we will have eight all together through November 3, and there
will in all likelihood be more to come.

If there is no further business to come before the Committee, I
thank the witnesses for their excellent testimony this afternoon.
And at this point, we’'re adjourned.

[Whereupon, at 4:32 p.m., the Subcommittee was adjourned.]






APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, AND MEMBER, SUBCOMMITTEE ON
THE CONSTITUTION

The importance of the Voting Rights Act is amply demonstrated by its historical
bipartisan support in Congress. The commitment of Chairman Sensenbrenner, in
particular, extends back to his support of reauthorization of the Act in 1982. He has
evidenced his continuing commitment in speeches before the NAACP and the Con-
gressional Black Caucus and, moreover, has agreed to a robust schedule of hearings
to support our current reauthorization efforts. I whole heartedly salute his historical
commitment to the Voting Rights Act and look forward to working with him on
strengthening and reauthorizing the Act.

When the Voting Rights Act passed in 1965, I was one of six (6) African-American,
five (5) Latino, and four (4) Asian-American Members of Congress. The civil rights
era was in full bloom, with sit-ins and marches across the South in response to the
massive resistance to the call for equal rights. Brave Americans of different races,
ethnicities, and religions risked their lives to stand up for political equality.

The pursuit of equal voting rights was most dramatically displayed on the Ed-
mund Pettus Bridge in Selma, Alabama on March 7, 1965, a day that would come
to be known as “Bloody Sunday.” On this day, nonviolent civil rights marchers, like
John Lewis, were beaten, brutalized, and demeaned. The news media brought home
to all Americans the horror and violence that propped the system of segregation,
forcing us to a decision point about our nation’s democratic ideals. Without sacrifice
by countless individuals in Selma and across the South, the struggle for equality
could never have been achieved, and this legislation would have failed in Congress.

Eight days after Bloody Sunday, President Lyndon B. Johnson called for a com-
prehensive and effective voting rights bill. He would sign that bill into law and the
Voting Rights Act would come to stand as a tribute to the countless Americans who
fought for voting rights for all Americans.

Today, as we commence the process of reauthorizing the Voting Rights Act, its
{mportance to opening the political process to all Americans is beyond doubt or chal-
enge.

As the Act has evolved over the last 40 years, it has been expanded and refined
to protect language minority citizens through the 1975 amendments, and disabled
Americans through the 1982 amendments. Where we had anemic voter registration
and turnout in many Southern states, such as Mississippi, with just 6 % of African
Americans registered to vote compared to 70% White voter registration; today, 62%
of all African Americans and 69% of all Whites are registered to vote.

Where we had a handful of minority Members of Congress in 1965, today we can
count 43 African-American, 29 Latino, 8 Asian-American, and 1 Native American
in the U.S. House and Senate. And the federal government itself is merely the tip
of the of the iceberg. Across the nation, the number of people of color elected to fed-
eral, state, and local offices has increased tremendously in the last forty years, open-
ing the political process to every American. It is not an overstatement to call the
Voting Rights Act the keystone of our nation’s array of civil rights statutes.

While there is much to celebrate over the last 40 years, we have not yet reached
the point where the special provisions of the Act should be allowed to lapse, as some
might have you believe. Witnesses will bring us testimony over the next several
weeks and months from around the country, detailing the continuing barriers to
equal voting rights faced by people of color, language minorities, and the disabled.

It is these modern day challenges, along with the continuing historical barriers,
that require us to ensure the continuing vitality of the Voting Rights Act. The reau-
thorization process is an opportunity to take stock of where we are and, if necessary,
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to make adjustments that will protect and strengthen the Act, just as we have done
in the past.

I trust that, as a Committee, we will work collectively to protect the vitality of
the Act. I am also pleased that we will be joined in this process by civil rights
groups like the Lawyers’ Committee, LCCR, NAACP, ACLU, the Legal Defense
Fund, MALDEF, People For the American Way, the National Council of La Raza,
the Native American Rights Fund, the National Asian Pacific American Legal Con-
sortium, and many others who support our important work in this area.

The Voting Rights Act is one of the nation’s most important civil rights victories.
It memorializes those who marched, struggled, and even died to secure the right to
vote for all Americans. Through hearings and other dialogue, we will establish a de-
tailed record supporting reauthorization. We owe a deliberative and thoughtful proc-
ess to those who risked so much in the fight for equal rights. While we must ap-
plaud the substantial progress which has been made in the area of voting rights,
we must also continue our efforts to protect the rights of every American voter.

PREPARED STATEMENT OF THE HONORABLE MELVIN L. WATT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NORTH CAROLINA, AND MEMBER, SUBCOMMITTEE
ON THE CONSTITUTION

Mr. Chairman, thank you for convening this first in a series of very important
hearings on the reauthorization of the Voting Rights Act of 1965. Several months
ago, the Chairman of the Full Judiciary Committee, Jim Sensenbrenner and I began
a discussion that continues to this day. Recognizing that several provisions of the
Voting Rights Act were due to expire in 2007, the Chairman and I fully agreed that
extensive hearings should be held to sustain any constitutional challenge that may
come. On September 23, 2005, at my annual Congressional Black Caucus Voting
Rights Braintrust, Chairman Sensenbrenner announced this series of hearings. He
noted that, “[t]his bipartisan effort should educate Members about the complex nu-
ances of the Voting Rights Act and build a solid legislative record towards our goal
of a long-term Voting Rights Act extension.”

I share the goal of extending the Voting Rights Act and also believe that the Act
should be strengthened to ensure that Congress’s intent in protecting the voting
rights of all Americans is fully realized. In the 40 years since its passage, the Voting
Rights Act has come to be regarded as one of the most effective civil rights laws
in our Nation’s history. The Act has safeguarded the right of millions of minorities
to have their votes counted and therefore, their voices heard. The gains in African
American, Latino, Asian and Native American elected officials is but one indication
of the success of the Act. Prior to passage of the Voting Rights Act, there were fewer
than 300 African Americans in public office in all the southern states. This figure
rose to 2,400 by 1980, and stands at more than 9,100 today.

The trends in increased voter registration may also be attributed to some degree
to the existence of the Voting Rights Act. These gains are a testament to the effec-
tiveness of the Act as well as to its continued necessity. But the success of the Vot-
ing Rights Act is not cause for its demise. When something works you run with it
not away from it! Not to extend and strengthen the Voting Rights Act would be a
blow to democracy.

Very briefly, let me just say that each of the expiring provisions of the Voting
Rights Act serve a vitally important and unique purpose: Section 5 requires those
jurisdictions with an ongoing record of discrimination to “pre-clear” any voting
changes to ensure that those changes will not disenfranchise racial, ethnic, and lan-
guage minority voters. Jurisdictions covered by Section 5 may “bail-out” from cov-
erage by demonstrating compliance with the Voting Rights Act and that they facili-
tate equal opportunity at the ballot box.

Section 203 requires bilingual voting assistance for language minority commu-
nities in jurisdictions that have a significant population of language minority
groups, evidence of severe language barriers, high rates of illiteracy, or depressed
voter registration or turnout. Section 203 extends to American citizens with limited
English proficiency who pay taxes, serve in the military and embrace all of the other
gbligations of citizenship, equal and meaningful access to the benefits of the ballot

0X.

Other expiring provisions of the Voting Rights Act help ensure that voters are free
from discrimination on election day. The federal examiner and observer provisions
are key when effectively utilized by the Department of Justice. Examiners may pre-
pare and maintain lists of eligible voters and receive complaints by phone, while ob-
servers are assigned to monitor elections in specific jurisdictions that are suspected
of discriminatory activity. This federal presence also serves a deterrent effect dis-
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gouraging those who might otherwise treat minority voters with hostility and intimi-
ation.

Based upon a record of evidence demonstrating how gerrymandering, annexations,
at-large election policies and other political machinations have been employed to
disfranchise minority voters, Congress has voted three times to extend §5 coverage:
in 1970 (for five years), 1975 (for seven years) and 1982 (for 25 years). Notwith-
standing the considerable progress in minority voting rights and office holding in
recent times, I expect that we will see a similar record compiled throughout these
hearings substantiating the continuing need for the Voting Rights Act and its expir-
ing provisions. Moreover, we must act to strengthen and expand the Voting Rights
Act by addressing restrictive Supreme Court decisions and providing for adequate
resources to litigate cases seeking compliance with the Act.

Mr. Chairman, I am pleased that we are conducting these hearings. I welcome
and look forward to the testimony of our distinguished panel of witnesses, and yield
back the balance of my time.

PREPARED STATEMENT OF THE HONORABLE LINDA T. SANCHEZ, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Thank you, Chairman Chabot and Ranking Member Nadler for convening this
hearing, “To Examine the Impact and Effectiveness of the Voting Rights Act.”

In my opinion and the opinion of many leaders in the civil rights community, the
Voting Rights Act has had a tremendous impact on the voting rights of all minority
groups, including Latinos.

The Voting Rights Act is one of the most successful and exercised civil rights laws
in American history, and this landmark legislation has effectively given all Ameri-
cans political power and voter enfranchisement.

For Latinos and other communities suffering from long histories of discrimination
and disenfranchisement, the Voting Rights Act has been key to gaining equality and
fairness in the electoral process.

Before the Voting Rights Act was passed in 1965, literacy tests, poll taxes and
intentionally discriminatory mechanisms were used to keep Latinos and other mi-
norities from the polls.

Today, many of the advancements and achievement of Latinos in our democracy
are a direct result of the Voting Rights Act.

Several current Members of the Congressional Hispanic Caucus would not be in
the House of Representatives today without the Voting Rights Act.

Members such as Congressmen Ed Pastor of Arizona and José Serrano of New
York have districts that were drawn as a direct result of the Voting Rights Act.

This vital statute also opened the door to empower individuals like Willie Velaz-
quez, whose mission in life was to register Hispanic Americans.

Today, we all know that his slogan “Su voto es su voz” ("Your vote is your voice’)
continues to resonate in our community today.

The positive impact the Voting Rights Act has had on all Latinos is evident.

For instance, when the VRA was enacted in 1965, about two-and-a-half million
Latinos were registered to vote. Today there are 9.3 million Latinos registered to
vote.

In the past three decades, Latino registration has quadrupled, while our participa-
tion in elections has tripled.

In the 1976 presidential election, about 2 million ballots were cast by Hispanic
Americans and in 2004 that number climbed to a record 7.5 million.

In 1974, there were about 1,200 Latino elected officials. Today there are 6,000.

I am proud that my sister and I are two of those 6,000 Latino elected officials,
the first sisters ever elected to the United States Congress.

While we have come a long way from the widespread use of such blatant tactics
as literacy tests to deny Latinos of their voting rights, more subtle efforts persist.

For example, in 1988 the Orange County Republican Party hired uniformed secu-
rity guards to be posted at polling places in heavily Latino precincts. The guards,
wearing blue uniforms and badges, were removed from polling places after the chief
deputy secretary of state said their presence was an “unlawful intimidation of vot-
ers.” The next year, the Orange County GOP paid $400,000 to settle a lawsuit stem-
ming from their voter intimidation program.

Many communities still rely on the Voting Rights Act to maintain full participa-
tion in local, state, and federal elections.

I my home state of California in 2004, 26 out of 58 counties are covered by the
language minority provisions of the Voting Rights Act. Within those 26 counties,
there are 26 Hispanic communities, 6 Chinese communities, 3 Filipino and Viet-
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namese communities, and two American Indian communities where language mi-
norities are covered by the Voting Rights Act.

These protections allow millions of voters to make their voices heard on Election
Day.

California is also one of ten states with overlapping coverage under Section 203
and Section 5, two of the most important provisions of the Voting Rights Act for
language minorities.

Section 5 has prevented jurisdictions from redrawing district lines or otherwise
amending election procedures in a way that discriminates against Latino voters by
requiring those jurisdictions to get pre-clearance of any changes in electoral prac-
tices from the Department of Justice.

Section 203 is vitally important to Latinos because it requires certain jurisdictions
to provide bilingual assistance to language minority citizens at all stages of the vot-
ing process.

As the U.S. House of Representatives begins reauthorizing the Voting Rights Act,
we must recognize that Section 5 and Section 203 are not mutually exclusive.

These two sections have worked together to protect Latinos and must be reauthor-
ized together to permanently preserve voting rights for Latinos and all language mi-
nority groups.

As the Judiciary Committee, the House, and the Senate, work to reauthorize the
VRA, we must ensure that Section 5, Section 203, and all of the expiring provisions
are not only reauthorized, but strengthened to preserve and cultivate total partici-
pation in the voting process.

Voting is the one way that every American citizen is able to directly participate
in our democracy. The Voting Rights Act is invaluable in preserving equal participa-
tion for all Americans in our government. This legislation must be reauthorized.

I look forward to the testimony of the Subcommittee’s distinguished panel of wit-
nesses. I am positive their testimony will begin the process of establishing a thor-
ough Congressional record in support of reauthorizing the Voting Rights Act.
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PREPARED STATEMENT OF THE RAINBOW PUSH COALITION ON REAUTHORIZATION OF
THE VOTING RIGHTS ACT, SUBMITTED BY MR. CHABOT DURING THE HEARING, AT
THE REQUEST OF MR. CONYERS
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STATEMENT OF THE RAINBOW PUSH COALITION ON
REAUTHORIZATION OF THE VOTING RIGHTS ACT

The Rainbow PUSH Coalition supports reauthorization of the special

- provisions of the Voting Rights Act to assure that all Americans enjoy the

unfettered right to vote. The Rainbow PUSH Coalition is pleased that the
Congress, under the leadership of Congressman ' Sensenbrenner, has
scheduled hearings which will establish a clear record for the continued
vitality of Section V.- The Rainbow PUSH Coalition is also appreciative of
the efforts of Congressman John Conyers, ranking member on the House
Judiciary Committee, for his leadership here in Washington and across the
nation on this vital issue.

Emanating from the tens of thousands who demonstrated on August 6, in
Atlanta, the voice of the people has been heard. There is now a broad
consensus that there will be a reauthorized Voting Rights Act. Now, we get
down to the serious business of fashioning the contours of the Act, assuring
that it is not diluted and that it is fully enforced.

Today, The Rainbow PUSH Coalition focuses on the undiluted
reauthorization of Section V of the Voting Rights Act fully cognizant that
its pre-clearance provision was designed to ward off new and unimagined
threats to the right to vote. Today, unfortunately, in Georgia, and in other
covered jurisdictions, there is a new wave of threats unimagined at the time
the Voting Rights Act was initially adopted.

The right to vote precedes, preserves and protects all other rights. Therefore
it is of the utmost importance that we preserve, protect and if necessary,
expand the provisions of the Voting Rights Act, set to expire in 2007 unless
reauthorized by the Congress.

According to Rev. Jesse L. Jackson, President and Founder of the Rainbow
PUSH Coalition, “as a child my father told me a story that always made him
sad. He talked about the pride he felt defending democracy in France
against the Nazi war machine. He and thousands like him held out hope
that their bravery on the battlefield would translate to full citizenship at
home. It was not to be. Returning to Greenville by train he was forced to
sit behind Nazi prisoners of war in Jim Crow cars. It was a blow that
permanently damaged his spirit and inspired me to work for change.
Similarly, Joe Louis was man enough to defend America’s dignity by

Rev. Jesse L Jackson, Sr., Founder & President
Martin L. King, Chairman « Rev. Dr. Joan Brown Campbell, Vice Chairman
Rev. James T. Mecks, Executive Vice President » Sen. Cleo Fields, General Counsel
Kenneth G Roberts, Chief Operations Officer
www.rainbowpush.org
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defeating the symbol of supposed Aryan superiority, but he could not
exercise the basic privilege of American citizenship in rural Georgia where
he was born.

But, thanks be to God, who moved in the lives of countless nameless,
faceless souls, black and white, change did come. Forty years ago, after the
bloody march in Selma, Congress passed and LBJ signed the historic
Voting Rights Act striking down centuries of voter discrimination against
Blacks and people of color. But today, we have entered a new era of mean-
spirited attack on civil rights, workers rights and the poor. The Rainbow
PUSH Coalition intends to assure that the will of the people is not thwarted
by undemocratic attempts to undermine or weaken the Voting Rights Act
and its enforcement provisions. The Voting Rights Act changed our entire
nation for the better, casting the United States as a global example of
democracy.

In the 40 years since the Voting Rights Act was passed, African Americans
in public office have soared from 300 in 1964 to more than 9100 today.
From three members of Congress to 43 today. More than 6,000 have been
elected and appointed nationwide, 27 who now serve in Congress. Asian
Americans, Latino and Hispanic Americans, and Native Americans
historically shut out of the political process have alsc moved toward full
political participation and empowerment.

Key provisions of the Voting Rights Act must be reauthorized before they
expire in 2007: Section 5 contains the “pre-clearance™ provisions of the
VRA ~— requiring jurisdictions in all or part of 16 states under the VRA to
prove to the Department of Justice that a voting change does NOT have a
discriminatory purpose of effect on minority voters, BEFORE that change
can be implemented. Examples are plans for redistricting, annexation, at-
large elections, re-registration requirements, polling place changes, and new
rules for candidate qualifying.

There is one telling example that new schemes and devices are still being
crafted and employed to hinder the right to vote in the covered jurisdictions.
The Georgia Voter Identification law, popularly known in Georgia as the
Voter Suppression Bill, demonstrates that, regardiess of the outcome of the
pending litigation, and in spite of the fact that the Jegislation has been pre-
cleared under Section V, that the pre-clearance requirement is still critically
necessary to assuring that no retrogression in the ability of citizens to elect
representatives of their choice occurs.

The Georgia voter suppression act requires a government issued photo
identification card be presented each time a voter appears at the polls. This
is true no matter how long the voter has been registered or how many other
forms of identification the voter has. It also applies universally,
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disregarding the fact that the voter has not attempted to impersonate another
voter, and that no one has attempted to impersonate the voter. This law
passed over impassioned objection by the minority during the 2004 term
when Republicans gained control of the Georgia legislature for the first time
in more than 100 years. Former President Jimmy Carter termed it an
“abomination.”

The Voting Rights Act prohibits the implementation of devices that have
the purpose or effect of inhibiting voting. As a consequence of the outcry
against the voter suppression law, Governor Perdue instituted a mobile
voter identification bus. According to Janice L. Mathis, “our Atlanta staff
wrote to the Governor seeking permission for the bus to visit the historic,
mostly black, Atlanta University Center to issue identification cards. After
receiving no reply, they contacted the Motor Vehicle Unit directly and
learned that the mobile van would be parked at Turner Field, about a mile
from the campuses. Approximately 20 African American AUC students
traveled to Turner Field in a group to get the appropriate identification
cards. The published price of the cards - $10.00 — was hiked to $20.00
without notice to the public. The students’ school identification cards,
drivers licenses and voter identification cards were insufficient proof,
according to DMV to authorize issuance of the new photo id cards. Finally,
students who had the $20 and were able to prove their Georgia residency to
the satisfaction of officials were required to surrender their home state
drivers licenses in exchange for a Georgia ID that did not entitle them to
drive in Georgia or in any other state.”

It is not surprising that none of the Atlanta University students was issued a
photo identification by the state of Georgia. It is fully understood that the
purpose of the law is to suppress the vote of assumed liberals and
progressives, and has little if anything to do with identifying those
unqualified to vote. If the purpose were to identify valid voters, then
absentee balloters would also have to present identification. '

There is also a sad continuation of extreme racial polarization in voting that,
left untended, threatens the ability of African Americans to elect
representatives of their choice. Jim Wooten, a columnist with the Atlanta
Constitution, the most widely read paper in the state, stated his opposition
to reauthorization of the Voting Rights Act early on, indicating that
proponents of reauthorization merely sought to use the debate to
enfranchise felons, a claim that has no basis in fact and which I have heard
no advocate make.

The second example arises of out South Carolina. Until February, 2004 a
third of South Carolina’s 46 counties did not recognize the Martin Luther
King federal holiday, including the most prosperous county, Greenville.
Trial court judges in South Carolina are elected by the state legislature. In
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the 2005 session , not a single black judge was elected in a state that is more
than 30% black, despite several highly qualified candidates. If the
legislature, despite ominous warnings from the State’s Chief Justice, that
the administration of justice requires a more diverse bench, cannot see its
way to appoint even one black judge, the prospect of non-biased electoral
regulation is not good.

Another example comes from the realm of voter registration. During the
Fall leading up to the 2004 elections, many groups were conducting voter
registration drives. In a six-week period, the Citizenship Education Fund
registered more than 4000 voters in Georgia and South Carolina. In order
to assure that the applications were genuine, staff examined each one of
them and placed approximately 400 phone calls to the newly registered
voters. At no time was there an attempt to ascertain or influence the voter’s
political affiliation. -Volunteers were stationed at public places, such as
Wal-mart Stores, which were freely available to the public. It is a mistaken
notion that voter registration activities are undertaken by progressive groups
with a wink and a nod toward non partisanship. The majority need not be
afraid that these drives will confer disproportionate advantage to
progressive candidates. My observations, over the past 30 years, has been
that registration activists seldom attempt

Finally, the Rainbow PUSH Coalition urges members of the majority to
temper their natural desire for political victory with respect for this nation’s
long struggle for universal suffrage. Women have had the right to vote for
less than a century. Blacks, for only four decades. The majority must resist
the sinister temptation to weaken the Voting Rights Act for political
advantage. The Constitution stands for the proposition that citizens,
whatever their socioeconomic status, level of education or income, or color,
are less citizens of the United States. If the majority is to maintain political
control in the South, in particular, it must be based upon ideas, efficiency in
governing and ability to communicate with voters. The majority must not
allow the fear of loss of political control drive it to stack the deck by
weakening section V. We are all guaranteed the right to liberty. Liberty is
more than freedom. Liberty is freedom informed by enlightenment. A
person is free to do whatever they want. Liberty requires respect for the
rights of others.
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PREPARED STATEMENT OF HAZEL DUKES, PRESIDENT, NEW YORK STATE CONFERENCE
OF NAACP BRANCHES, BEFORE THE NATIONAL COMMISSION ON THE VOTING
RIGHTS AcT, JUNE 14, 2005

THE IMPACT OF THE VOTING RIGHTS ACT ON AFRICAN-AMERICANS
IN NEW YORK STATE

PRESENTED BY
HAZEL N. DUKES
PRESIDENT
THE NEW YORK STATE CONFERENCE OF NAACP BRANCHES

: BEFORE
THE NATIONAL COMMISSION ON THE VOTING RIGHTS ACT

JUNE 14, 2005
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“THE RIGHT OF CITIZENS OF THE UNITED STATES

TO VOTE SHALL NOT BE DENIED OR ABRIDGED ‘

BY THE UNITED STATES OR BY ANY STATE ON

ACCOUNT OF RACE, COLOR, OR PREVIOUS CONDITION

OF SERVITUDE.

THE CONGRESS SHALL HAVE THE POWER TO

ENFORCE THIS ARTICLE BY APPROPRIATE LEGISLATION”
THIS, THE FIFTEENTH AMENDMENT TO THE UNITED STATES
CONSTITUTION WAS PASSED AND RATIFIED IN 1878. HOWEVER, IN
EVERY NATIONAL ELECTION SINCE THEN, AFRICAN-AMERICAN VOTERS
HAVE FACED THE DETERMINED EFFORTS OF WHITE AMERICANS TO
DENY THEM THIS PRECIOUS RIGHT OF CITIZENSHIP. NO MEASURE OF
VIOLENCE OR INTIMIDATION WAS TOO EXTREME THAT WAS USED TO
DENY AFRICAN-AMERICANS THEIR RIGHT TO VOTE. NEITHER WERE THE
SO CALLED “QUALIFYING” TESTS THEY USED, TOO RIDICULOUS.. WHO

KNOWS HOW MANY BUBBLES ARE IN A BAR OF SOAP?

DURING THIS ERA OF TERROR AND PERSECUTION OF AFRICAN-
AMERICANS WHO SOUGHT TO EXERCISE THEIR CITIZENSHIP RIGHTS,
THE NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED
PEOPLE WAS ESTABLISHED IN 1909. SINCE THAT TIME, THE NAACP HAS
FOUGHT IN THE COURTS AND COMMUNITIES ALL ACROSS THIS LAND TO
SECURE VOTING RIGHTS FOR OUR PEOPLE.
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THE BALLOT TODAY IS STAINED BY BLOOD OF NAACP HEROES LIKE
MEDGAR EVERS AND MANY OTHERS WHO WERE KILLED BY WHITE
RACISTS WHO REFUSED TO SHARE THE POWER OF THE BALLOT WITH
AFRICAN-AMERICANS. | INDEED, REGISTERING TO VOTE WAS
HAZARDOUS TO YOUR LIFE IF YOU WERE A NEGRO! IN 1965, CONGRESS
FINALLY ADDRESSED THIS PERSISTENT DISENFRANCHISEMENT OF
AFRICAN-AMERICANS BY ENACTING THE VOTING RIGHTS ACT. SOME
ARGUE THAT NO OTHER LEGISLATION BEFORE OR SINCE HAS HAD THE
IMPACT AND SIGNIFICANCE OF THE VOTING RIGHTS ACT OF 1965. THE
POLITICAL LANDSCAPE OF AMERICA WAS DRAMATICALLY RE-ALIGNED.
THE RESULTING REDISTRIBUTION OF POLITICAL POWER BROUGHT
AFRICAN-AMERICANS TO CITY, STATE AND NATIONAL LEGISLATIVE,
EXECUTIVE AND JUDICIAL POSITIONS IN PLACES ALL OVER THE NATION.
AND, IN THOSE POSITIONS, AFRICAN-AMERICANS WERE ABLE TO MAKE
ECONOMIC DECISIONS THAT BENEFITTED THEIR COMMUNITIES. FOR
THE FIRST TIME IN OUR NATION'S HISTORY, THE COLD, EXCLUSIVE
CLAMMY HOLD OF WHITE RACISM ON THE THROTTLES OF POWER WERE
LOOSENED, AND AFRICAN-AMERICANS WERE FINALLY ABLE TO GET A
GRIP! |

. THERE ARE NOW 43 AFRICAN-AMERICAN MEMBERS OF CONGRESS
. THERE ARE NOW 24 AFRICAN-AMERICAN MEMBERS OF THE NEW

YORK STATE LEGISLATURE
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. THERE ARE 135 AFRICAN-AMERICAN JUDGES IN NEW YORK STATE

. THERE ARE TWO NEW STATE LEGISLATIVE SEATS CREATED IN
PRIMARILY AFRICAN-AMERICAN COMMUNITIES IN LONG ISLAND,
NEW YORK

BUT FOR EVERY STEP FORWARD INTO THE POLITICAL AND ECONOMIC
POWER CIRCLES MADE BY AFRICAN-AMERICANS, THE REACTIONARY
WHITE POWER BROKERS ARE BUSY DEVELOPING NEW TACTICS AND
MODERNIZING OLD ONES TO TAKE BACK THE POLITICAL POWER OF THE
BALLOT THAT THE VOTING RIGHTS ACT PRODUCED FOR AFRICAN-
AMERICANS. | WILL ADDRESS JUST THREE AREAS.

VOTER INTIMIDATION IN RECENT ELECTIONS HAS BEEN BOTH BLATANT
AND SUBTLE. FOR EXAMPLE, HERE IN NEW YORK CITY, WHITE OFF
DUTY POLICE OFFICERS WITH GUNS IN VIEW BLANKETED POLLING
SITES IN BLACK COMMUNITIES DURING THE 1993 MAYORAL ELECTION IN
AN EFFCRT TO DISCOURAGE BLACK VOTERS FROM CASTING THEIR
BALLOT IN THE RE-ELECTION OF DAVID DINKINS.

VOTER ACCESS WAS SEVERELY INHIBITED IN 2000 BY REDUCING THE
NUMBER OF VOTING MACHINED AND USING OLDER MACHINES THAT
BROKE DOWN AND WHICH WERE NOT REPAIRED IN A TIMELY WAY IN
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BLACK POLLING SITES. THIS WAS PURPOSEFULLY DONE TO OPPRESS
THE BLACK VOTE IN THE GORE/BUSH PRESIDENTIAL ELECTION. MANY
AFRICAN-AMERICANS WHO REGISTERED TO VOTE IN PUBLIC AGENCIES,
SUCH AS MOTOR VEHICLES, SOCIAL SECURITY AND PUBLIC
ASSISTANCE OFFICES, NAMES WERE NOT FORWARDED TO THE LOCAL
BOARD OF ELECTIONS IN A TIMELY MANNER; SO THAT THESE VOTERS
WERE NOT ABLE TO GO INTO THE VOTING BOOTHS ON ELECTION DAY.
AND, MANY WERE NOT ABLE TO USE A PAPER BALLOT EITHER.

FELONY DISENFRANCHISEMENT KEEPS MILLIONS OF AFRICAN-
AMERICANS FROM VOTING BECAUSE THEY ARVE IN PRISON OR ON
PAROLE. FOR SOME, THERE IS A LIFETIME BAN ON THEIR RIGHT TO
VOTE, EVEN AFTER RELEASE FROM PRISON. HERE IN NEW YORK,
THERE IS PENDING BEFORE THE 2"° CIRCUIT A LAWSUIT BROUGHT
UNDER THE VOTING RIGHTS ACT CLAIMING THAT NEW YORK'S FELON
DISINFRANCHISMENT LAW IS AN ARBITRARY VOTER QUALIFICATION
THAT RESULTS IN THE DENIAL AND ABRIDGEMENT OF THE RIGHT OF A
CITIZEN OF THE UNITED STATES TO VOTE; AND , WHICH HAS A
DISPARATE IMPACT ON THOSE DENIED THEIR RIGHT TO VOTE AND
‘THEIR -~ COMMUNITIES FROM WHICH THEY COME. FELON
DISENFRANCHISEMENT LAWS DIFFER FROM STATE TO STATE. MAIN
AND VERMONT PERMIT FELONS TO VOTE FROM PRISON; HOWEVER THE
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NUMBER OF AFRICAN-AMERICANS IN BOTH THESE STATES COMBINED IS
SO SMALL AS TO BE LESS THAN THOSE IN THE VILLAGE OF HARLEM.
BUT IN SOME STATES, FELONS ARE DENIED THEIR RIGHT TO VOTE FOR

LIFE.

THE RE-AUTHORIZATION OF THE VOTING RIGHTS ACT IS ESSENTIAL TO
ADDRESS THE NEW AND ENTRENCHED RESISTANCE TO FULL AND FREE
ACCESS TO THE POWER OF THE BALLOT FOR ALL AMERICANS. 1T TOOK
A CONSTITUTIONAL AMENDMENT IN 1870 AND THE VOTING RIGHTS ACT
OF 1965 TO “BRING US THUS FAR ON OUR WAY.” WE MUST ALWAYS
REMEMBER AND REMIND OTHERS THAT THE BALLOT IS STAINED WITH
THE “BLOOD OF MANY MARTYRS.” IN THE WORDS OF FREDERICK
DOUGLAS, “POWER CONCEDES NOTHING WITHOUT A DEMAND. IT
NEVER HAS AND NEVER WILL” THE RIGHT TO VOTEt IS THE MOST
POWERFUL COMPONENT OF OUR DEMOCRATIC NATION; AND, IT MUST
BE FULLY AND FREELY AVAILABLE TO ALL ADULT CITIZENS WITHOUT
REGARD TO RACE, COLOR OR PRIOR CONDITIONS OF SERVITUDE.

THANK YOU.
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PREPARED STATEMENT OF JOSEPH D. RICH BEFORE THE NATIONAL COMMISSION ON
THE VOTING RIGHTS ACT, JUNE 14, 2005

Statement of Joseph D. Rich Before
The National Commission on the Voting Rights Act
June 14, 2005

My name is Joe Rich and last month I becarne Director of the Housing and Community
Development Project at the Lawyers’ Committee for Civil Rights Under Law.
Previously, I worked in the Department of Justice’s Civil Rights Division for my entire
36+ year legal career. From 1999 until April, 2005 I was Acting Chief and then Chief of
the Division’s Voting Section. My testimony today in no way is intended to reflect the
views of the Department of Justice. Rather, based on my experience enforcing the voting
rights act, it reflects my general views of the special provisions of the Voting Rights Act
that are due to expire in 2007.

My long career enforcing civil rights laws has contributed to my perspective on the
Voting Rights Act. In addition to my having enforced the Act during the last six years, I
have had extensive experience enforcing the Civil Rights Act of 1964 and the Fair
Housing Act. There is little question in my mind that the Voting Rights Act has been the
most important and most successful civil rights law ever passed, and, indeed, one of the
most important pieces of social legislation in the country’s history. Voting is our most
basic civil right and the positive impact the Voting Rights Act has had on the voting
opportunities of minority voters cannot be overstated. The clearest demonstration of this
is a statistical comparison between (1) the numbers and percentages of minority voters
registered to vote prior to the Act’s passage with similar numbers today, and (2) the
number of elected officials who are minorities is a stark demonstration of this fact. 1
have attached some statistics showing these comparisons to the end of the written
testimony I have submitted.

Today, nearly forty years after passage of the Act, the landscape has changed. The
blatant discrimination in the south that gave rise to the Act has been substantially
reduced. Yet, the more subtle forms of discriminating against minority voters which
replaced the invidious pre-act discrimination linger on — not only in the southern states,
but also in many states outside the south -- with continuing adverse effects on the right to
vote free from discrimination. My experience has been that the non-permanent
provisions of the Voting Rights Act which are scheduled to expire in 2007 — Section 5;
the authority of the attorney general to assign federal observers to elections in Section 5
covered jurisdictions pursuant.to Sections 6 and 8; and the language assistance provisions
in Section 203 — remain crucial to address this continuing discrimination.

L Section 5

The importance of Section 5 in ensuring equal voting rights is evident from the fact that
close to one-half of the resources of the Civil Rights Division’s Voting Section are
devoted to review of voting changes submitted for preclearance. Each year the Section
receives over 4,000 submissions from covered jurisdictions containing close to 20,000
voting changes. Each of these changes is carefully reviewed pursuant to a process that
has been established through regulations to determine whether the jurisdiction has
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demonstrated that the change “does not have the purpose and will not have the effect of
denying or abridging the right to vote on account of race or color” or because of
membership in a language minority.

The number of times that the Attorney General objects to voting change is very small —
less than one percent of the Section 5 submissions are objected to. But that is not a good
indicator of the importance of Section 5. Rather, the most important impact of Section 5
is its deterrent effect on discriminatory voting changes. Jurisdictions, particularly local
jurisdictions, that are required to get preclearance must always be aware of Justice
Department review. Because the Department has built a tradition of excellence and
meticulousness in its Section 5 review process, jurisdictions will think long and hard
before passing laws with discriminatory impact or purpose.

During my tenure in the Voting Section, I often heard examples of this deterrent effect,
e.g. careful consideration of discriminatory impact of a voting change during the
legislative process, and minority elected officials reminding white officials of the need
for justice department review of laws under consideration. Similarly, on mary occasions
the department has deterred potential voting changes with discriminatory impact or
purpose by sending letters seeking further information — letters which usually signal
department concern with the law under review. These letters often result in abandonment
of, or changes in, the proposed law in order to remove any discriminatory impact or
purpose. An analysis of the impact of these letters reveals the deterrent effect. In the
period from 1982 through January 2004 there were 501 changes withdrawn after receipt
of what are known as “more information” letters.

In sum, since the Voting Rights Act was passed, Section 5 has been probably its most
important and effective provision. The continuing deterrent effect of this provision is
central to the Act’s goal of equal voting opportunity.

One other comment about Section 5. The scope of this provision was significantly
reduced by the Supreme Court’s 2000 decision in Reno v. Bossier Parish School Board, a
decision that essentially eliminates the intent prong of Section 5. A majority of the
department’s objections during the 1990°s were based on this intent prong and this
decision has significantly narrowed the ability to object to and deter discriminatory when
compared to the pre-Bossier Parish standard. Because of this it has had an adverse
impact on Section 5°s deterrent effect. It is truly anomalous to me that a voting change
which intentionally discriminates against minority voters in a manner that violates the
constitution is not objectionable unless it has “retrogressive purpose.”

I.  Federal observers

The role federal examiners in assisting minority voters in registering to vote has been.
virtually eliminated since the early days of the voting rights act andis probably no longer
necessary. However, the ability of the attorney general to assign federal observers to
monitor elections pursuant to Section 8 of the Act in jurisdictions to which federal
examiners have been appointed remains a crucial provision. For, like Section 5, the
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- presence of federal observers serves as an important deterrent —~ in this case to
discriminatory actions during an election.

As is the case for Section 5, the Civil Rights Division has developed very careful
procedures for determining when to recommend to the attorney general that federal
observers be sent to cover.an election. The most important factor is evidence of potential
voting rights act violations which arise most often in elections pitting minority candidates
against white candidates, resulting in increased racial or ethnic tensions. The federal
observers, who are employees of the Office of Personnel Management, are carefully
trained to observe elections in a neutral manner and report any voting irregularities to
their supervisors, who work closely with Voting Section attorneys. Where appropriate
and after consultation with Section management, Voting Section attorneys will take steps
to resolve the irregularities with election officials or use the information for more formal
legal action.

This federal presence at elections consistently has had a calming effect during highly-
charged elections in which there have been allegations of possible Voting Rights Act
violations and has helped deter discriminatory acts. On several occasions it has been
important to an enforcement action. . A good example of this is the presence of federal
observers at elections held in Passaic County, New Jersey. The county was under a
consent decree which required specific actions to bring the county into compliance with
Section 203 of the Act [which I discuss further below]. The consent decree also
authorized the Attorney General to send federal observers to elections. On the basis of
information gathered by federal observers at several elections, the Department took legal
action to ensure full implementation of Passaic’s court-mandated language assistance

The need for the Attorney General’s continued authority to send federal observers to
elections is clear from the increase monitoring activity in recent years. Not only has the
department increased its use of federal observers, but also has started monitoring
elections with department employees where it does not have authority to place federal
observers. For example, in the 2004 general election, the Department dispatched 840
federal observers to 27 jurisdictions and send monitors to 58 other jurisdictions.

1. Section 203

Section 203, the oral and written language assistance provision of the Voting Rights Act,
has become increasingly important. Originally passed in 1975 and renewed in 1992, the
need for this provision has never been greater thar now because of the increasing
numbers of limited-English proficient citizens in the United States.

To be able to understand the ballot and the voting process is crucial to the right to vote
and if a citizen is limited in his or her English language skills, it is absolutely necessary
that voting officials provide appropriate assistance. The need is reflected in the
significant increase in enforcement of Section 203 by the Voting Section in recent years
and continued vigilant enforcement of this provision is crucial in addressing this problem.
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The Passaic case noted above exemplifies the importance of this provision. After entry
of the consent decree and the resulting increased assistance offered limited English
proficient voters, voters in Passaic elected an Hispanic mayor for the first time.

The increased enforcement of Section 203 by the department in recent years has also
resulted in a growing awareness of this problem by election officials. At this point it is
clear to me that there is a need to increase this enforcement and awareness.

IV.  Conclusion

My work in the Civil Rights Division’s Voting Section brought home to me how
important the non-permanent provisions of the Voting Rights Act have been in ensuring
the right to vote free of discrimination. Indeed, well over half of the section’s resources
are devoted to enforcement of them. While Section 2 provides basic protections against
discrimination, the special provisions have been, and continue to be, equally important in
the effort to fight and deter voting discrimination.
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ATTACHMENT TO STATEMENTOF JOSEPH D. RICH

Numbers and percentages of minority voters registered to vote prior to VRA
passage

Source: H.R. No. 94-196 at 6 (1975)

Percent of blacks registered Pre-VRA
Alabama: 19.3

Georgia: 27.4

Louisiana: 31.6

Mississippi: 6.7

North Carolina: 46.8

South Carolina: 37.3

Virginia: 38.3

Total in 7 covered southern states: 29.3

Source: H.R. No. 94-196 at 22 (1975)

“Percent of Hispanics registered in 1972 (nationwide): 44.4%
Percent of Hispanics registered in 1974 (nationwide): 34.9%

Numbers and percentages of minority voters registered to vote after VRA
Source: HR. No. 94-196 at 6 (1975)

Percent of blacks registered Post-VRA (It did not give an exact date, but I assume it is
immediately post-VRA)

Alabama: 51.6

Georgia: 52.2

Louisiana: 58.9

Mississippi: 59.8

North Carolina: 51.3

South Carolina: 51.2
Virginia: 55.6

Total in 7 covered states: 52.1

Percent of blacks registered in 1971-1972

Alabama: 57.1
Georgia: 67.8
Louisiana: 59.1
Mississippi: 62.2
North Carolina: 46.3
South Carolina: 48



70

Virginia: 54
Total in 7 covered southem states: 56.6
Source: HR. No. 97-227 at 7 (1981)

By 1981 the number of Hispanics registered in TX (first covered in 1975) increased by
273

Source: 2004 census data

Minority registration (nationwide) .

Black: 16,035 (64.4% total population/68.7% citizen population)
Asian: 3,247 (34.9% total population/51.8% citizen population)
Hispanic: 9,308 (34.3% total population/57.9% citizen population)

Percent of blacks registered in 2004 in original 7 covered Southerﬁ states
Alabama: 72.9

-Georgia: 64.2
Louisiana: 71.1
Mississippi: 76.1
North Carolina: 70.4
South Carolina: 71.1
Virginia: 57.4

Number of minority elected officials prior to VRA
Source: H.R. No. 94-196 at 7 (197'5)

1965: 72 blacks served as elected officials in 11 Southern states (included 7 covered -
states)

Number of minority elected officials after VRA
Source: H.R. No. 94-196 at 7 (1975)
'1974: 963 blacks served as elected officials in 7 covered states

Source:‘ Joint Center for Political and Economic Studies, Black Elected Officials: A
Statistical Summary (2001)

Black elected officials: 9,101 (2001 — nationwide, all levels) (43 in Congress); 6,179
(2001 — South, all levels)

Source: HL.R. No. 97-227 at 7 (1981)

In Texas and other Southwestern areas first covered in 1975 the number of Hispanic
elected officials increased by 30% between 1976 and 1980
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Source: Arian Campo-Flores and Howard Fineman, A Latin Power Surge, available at
www.msnbc.com/id/79319/site/newsweek/print/1/displaymode/1098

Hispanic elected officials: 6000 (2005 — nationwide, all levels) (27 in Congress)
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PREPARED STATEMENT OF DOLORES WATSON, MEMBER, LONG IsLAND ACORN,
BEFORE THE NATIONAL COMMISSION ON THE VOTING RIGHTS ACT, JUNE 14, 2005

Testimony of Dolores Watson
Member, Long Island ACORN
Hempstead, New York
June 14, 2005

Hello, niy name is Dolores Watson, and I am an ACORN member from the Village of
Hempstead, Long Island. Iam here today representing our members on Long Island. Ihave
been an ACORN member for 5 years, and have lived in Hempstead for 10 years. Iam the
president of my tenant association, a Democratic Committeeperson, and a member of the
Working Families Party.

I’m speaking today to tell you about the problems we have had in Nassau and Suffolk Counties
on Long Island so you know how important it is to reauthorize these parts of the Voting Rights
Act. ' .

When Mayor Garner ran for election in Hempstead in March 2001, the management of HUD
senior citizen buildings told tenants that if they didn’t vote for Mayor Garner they would lose
their apartments. At 260 Clinton, a senior HUD Building, the management put up flyers saying
that HUD was coming out to inspect their apartments on Election Day, and if they weren’t home
to let the HUD inspectors in, they would risk losing their apartments. ACORN was organizing in
that building then and so the management was worried about people voting against Garner. We'
complained to the management and put out another flyer to tenants saying that management was
just trying to scare them and that they couldn’t take away their apartments. Management called a
meeting with the tenants two nights before Election Day to say they were sorry and that they
would change the day for the HUD inspections, but then on Election Day they still stood out
front telling people that if you don’t vote for Garner you’ll lose your apartment. Also during that
election, workers inside the polls were asking people if they were Democrat or Republican, and
this was a general election, not a primary. They asked me and 1 got very angry and told them
they couldn’t ask people that. Poll inspectors were turning people away if they didn’t tell them
whiat party they belonged to. )

This past November, they had long lines even in the moming when I went to vote, because the
pollworkers were confused about which machine they should be telling people to vote on. They
had three machines and they usually only just have one. The pollworkers were sending people
away and telling them to vote at Kennedy Park, and then the people at Kennedy Park were
sending them back over to the middie school. When people were tumed away from voting, I told
them they should challenge that and ask for a provisional ballot, but once they’ve been hassled,
they won’t go back.
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PREPARED STATEMENT OF CARLOS ZAYAS BEFORE THE NATIONAL COMMISSION ON THE
VOTING RIGHTS ACT, JUNE 14, 2005

VOTING IN PENNSYLVANIA
ON THE 21ST CENTURY

DISCRIMINATION IN VOTING BASED ON NATIONAL
ORIGIN/ANCESTRY AND MINORITY LANGUAGE

NATIONAL COMMISSION ON

THE VOTING RIGHTS ACT
NORTHEAST REGION HEARING

JUNE 14, 2005

OUTLINE BY
- CARLOS A.ZAYAS,ID. -
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VOTING IN PENNSYLVANIA ON THE 21ST CENTURY

DISCRIMINATION IN VOTING BASED ON NATIONAL
ORIGIN/ANCESTRY AND MINORITY LANGUAGE

Introduction:

For the past six years I had been centered in a struggle for civil rights and voting rights in
Pennsylvania, especially in the region known as the Pennsylvania Dutch Country (Berks
County and surrounding counties). My approach to the voting issues is nonpartisan,
based on the fact that I don’t have any political affiliation. My ultimate goal is to improve
the voting process, to advance the public interest in a real election reform. :

The input I pretend to provide to the National Commission on the Voting Rights Act will
portray or summarize some of the issues that our community confronted. Special
emphasis will be made or focus on the findings and outcomes of the investigation made
by the Civil Rights Division, Voting Section from the United States Department of
Justice in the city of Reading, Pennsylvania from 2001 to 2003,

The election practices and procedures in Berks County, Pennsylvania resulted in the
issuance of a preliminary injunction and latter a permanent injunction by a federal judge.
Those decisions are cited as U.S. v. Berks County, PA. 250 F. Supp. 2d 525 (E.D. Pa.
2003) and 277 F. Supp. 2d 570 (E.D. Pa. 2003).

In summary, the court founded that Berks County “use of English-only election process
violated § 4(e) of Voting Rights Act by conditioning right to vote for county’s sizeable
Puerto Rican community, many of whom attended schools in Puerto Rico, on ability to
read, write and understand English...” They denied information and assistance necessary
for those citizens to participate in the election process.

Another of the initial findings was that “English-only election process violated § 208 of
Voting Rights Act by failing to ensure that limited -English proficient voters of Puerto
Rican descent who were unable to read ballot received voting assistance at polling place
from assistors of their choice.” o

The Federal District Court also decided that “English-only efection process violated § 2
of Voting Rights Act by failing to provide language assistance to limited-English
proficient voters of Puerto Rican descent who were unable to read ballot and by failing to
appoint minority poll workers.” The Court emphasized on “evidence that election
officials permitted poll workers to openly express hostility to Hispanic voters; that
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“Hispanic voters were treated differently and discriminated against at polling places, and
Hispanic residents in county were severely underrepresented as poll workers.”

As Judge Baylson pointed in the opinion of the preliminary injunction: “At the heart of
this case is Section 4(e) of the Voting Rights Act, 42 U.S.C. § 1973b(e), an act of
Congress which mandates protection of the voting rights of non-English speaking United

States citizens.

A substantial portion of the citizens of Berks County, particularly the City

of Reading were born in Puerto Rico and educated in Spanish-speaking schools...
Congress mandated protection of their right to vote in a language other than English if
they are illiterate in English.”

L Berks County, PA election practices

A.

19 ISSUES

Hostile and disparate treatment of Hispanic and Spanish-speaking voters

Poll workers turned away Hispanic voters because they could not understand their names,
or refused to deal with Hispanic Surnames.

Poll workers made hostile statements about Hispanic voters; others made discriminatory .
statements concerning Hispanics.

Poll warkers placed burdens on Hispanic voters that are not imposed on Angle voters,
like demanded photo identification.

Poll workers required only Hispanic voters to verify their addresses.

Hispanic voters stated that this hostile attitude and rude treatment makes them
uncomfortable and intimidated in the polling place, and discourages them from voting.

Lack of Bilingual Poll workers

There is a need to recruit, appoint, train, or maintain a pool of Hispanic poll workers or
poll workers with Spanish-language skills. There was approximately 3 percent of poll
workers in Reading precincts with Spanish surnames, compared to a voting age
population that is over 30 percent Hispanic.

Lack of Bilingual Materials .

This has severe impact on limited-English proficient voters. Many are unable to read
these English only materials.

Denial of Assistor of Choice

Due to the lack of bilingual materials and assistance available at the polling places, many
voters atiempt to bring bilingual friends or family members to the polling places to assist

them, but poli workers have not permitted voters to bring their assistors of choice with
them.

County Officials’ Knowledge and refusal to remedy
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Section 4(e)

Congress declared that to secure the rights under the fourteenth amendment of persons
educated in American-flag schools in which the predominant classroom language was
other than English, it is necessary to prohibit the States from conditioning the right to vote
of such persons on ability to read, write, understand, or interpret any matter in the English
language.

Berks County knowingly conducted English-only elections and fails to provide limited-
English proficient United States citizens of Puerto Rican descent with election
information and assistance necessary for their effective participation in the electoral
process.

Section 208

Berks County violated this section by failing to ensure that voters who are unable to read
the ballot receive voting assistance at the polling place from assistors of their choice.

Section 2
This section of the VRA (42 U.S.C. § 1973, states:

(a) No voting qualification or prerequisite to voting or standard, practice, or procedure
shall be imposed or applied by any state or political subdivision in a2 manner which results
in & denial or abridgement of the right of any citizen of the United States to vote.on
account of race or color, or in contravention of the gnarantees...set forth in section 1973...

(b) A vViolation of the previous subsection is established if, based on the totality of
circumstances, it is shown that the political processes leading to nomination or election
...are not equally open to participation by members of a class of citizens protected by
subsection (a) in that its members have less opportunity than others members of the
electorate to participate in the political process and to elect representatives of their
choice.

Based in the totality of circumstances, Berks County election policies and practices has
denied limited-English proficient Hispanic voters the opportunity to participate
effectively in the electoral process on an equal basis with other members of the electorate.

As cited in Thomburg v. Gingles, 478 U.S. 30 (1986), the critical question in section 2
claim is whether the use of a contested electoral practice or structure results in members
of a protected group having less opportunity than other members of the electorate to
participate in the political process and elect representatives of their choice.

Section 2 had been brought to challenge election officials’ failure to provide language
assistance as well as failure to appoint minority poll workers. Had been established that
lack of minority poll workers also is a serious impediment to Hispanic voters gaining
equal access to the electoral process. ‘

The public Interest

The Court found that ordering Berks County to conduct elections in compliafice with the

VRA so that all citizens may participaté equally in the electoral process serves the public
interest. :
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I Relief and ORDER

A

m o 0w

Conclusion:

Berks County elections must comply with the Voting Rights Act of 1965 as amended,
specifically Sections 2, 4(e) and 208 and the guarantees of the Fourteenth and Fifteenth
Amendments to the US Constitution.

‘OPM authorized to appoint Federal examiners

Berks County shall provide in English and Spanish all written election-related materials.
Bilingual poll officials or interpreters in precincts with at least 5% of Hispanic voters
County required to use all practicable means to recruit, engage as temporary County
craployees, and train persons to serve as bilingual poll officials or interpreter in all
elections in the City of Reading, PA

Bilingual poll officials or interpreters shall be present in all designated polling places for
the standard time.

Ensure voters are permitted to have assistance in voting, by a person of their choice.
Maintain at least 2 dedicated telephone lines for use on Election Day answered in the

Spanish language by a trained bilingual employee throughout the day while polls are
open. All polling places within the City of Reading should have posted the information

describing the availability of telephone assistance.

- County shall publicize in Spanish and English prior to the election the availability of

bilingual election materials, interpreters at the polling places, Spanish language telephone
assistance, and the right of voters to bring their assistor of choice.

Training of all poll ofﬁcigls‘and making them aware of their obligation to comply with all
applicable provisions of VRA.

Bilingual Coordinator shall be trained in all aspects of the election process at least 3
months prior to any election.

The Coordinator and the Director of Elections shall meet with representatives of the
Hispanic Community at least one month prior to each election.

Coordinator shall investigate all allegations of poll worker hostility toward Hispanic
and/or Spanish speaking voter and report the results to the Director of Elections and the
counsel of record for the United States.

At least 10 days previous to any election, County Elections Services Office shall provide
to counsel of US all information about location polling places and poll officials, including
identification of bilingual; a copy of most recent voter registration list, a set of all written
materials to be provided to voters and documents pertaining to the hiring and training of
bilingual poll officials

'Despite some improvements in Berks County election practices and procedures,
there are many areas that need improvement. Lack of consistency in pool of polling
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places officials, the uncertainty about how Berks County deal with the position of
Bilingual coordinator and the need to improve communication and education using
the media and Spanish newspapers remain areas of concern.

The need to remain enforcing the Voting Rights Act provisions of the law and
maintain tracking compliance with the Court Order are the only safeguard to
assure compliance. The matter of compliance didn’t depend on whem or which
political party is it control. The experience for us in Berks County is that the work
of voting rights advocates/activists and not the political machines of the political
parties are the ones that are improving compliance with Voting Rights Act and
other applicable legislation.

Other issues still demanding attention for inproving the voting rights are:

1. A reform of the redistricting process with legislation creating a nonpartisan
redistricting commission.

2. Amendment of the Ballot Access laws to improve fair competition and participation in
the electoral process.

3. A new legislation “Nonpartisan Judiciary Election Act” which improve the system of
elections for the Judiciary. .
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PREPARED STATEMENT OF THE HONORABLE WILLIAM LAcY CLAY, MEMBER OF CON-
GRESS, SUBMITTED TO THE NATIONAL COMMISSION ON THE VOTING RIGHTS ACT,
JuLy 20, 2005

Wm. LACY CLAY 131 Canacen House Office Building
15T DISTRICY, MISSOURY Wﬂshm‘gmn. DO 2051S
(202) 2252406
COMMITTEES (202) 225-1725 Fax
FINANCIAL SERVICES * in Al N
625 North Euclid, Suite 200
COveRmmE RoORM @angress of the United States SEe
- o 14) a
Ranking Member, ﬁ o N
oncop T ooy nuge of Representatives @149 3671341 Fax
INFORMATIO! $ % .
CTERGOVE: AL RELATIONS : #325 Page Beulevard
INTERGOVENMENTAL RELATIORS MWaghington, BE 205152501 S

Web Site: se gouiclay!

\ hoise o (314) 4276320 Fox
E-Mail: v house govfriterep!

July 20, 2005

Lawyers Committee for Civil Rights Under Law
1401 New York Ave., NW, Suite 400
Washington, D.C. 20005

Dear National Commissioners on the Voting Rights Act:

1 am writing this letter to convey my strong support for the Voting Rights Act that
was enacted in 1965. Since 1965 the Voting Rights Act has been essential in ensuring
that all citizens regardless of race, age, ethnicity and language skills are guaranteed the
right to vote. Not only are citizens assured the right to vote by this act, but they are
guaranteed that their vote will be counted fairly and accurately. Some may argue that we
have come a long way since 1965. They may claim that racial injustice and
discrimination are no longer condoned as they once were and that those dark and
disgraceful years of American history are over. These same people might believe that no
citizen- in America is kept from exercising his or her right to vote by fraud,
discrimination, through misleading information or unreasonable laws, but they are wrong.
Voter disenfranchisement continues to be a national problem.

In light of the 2000 elections in Florida, it is absurd to argue that frand does not
exist in our electoral system. When thousands of voters were turned away from voting
booths because of their race and their political affiliations and numerous ballots thrown
out because they favored one candidate over another, how can we claim that there is no
discrimination in the voting process? 1 believe history will reveal that more should have
been done to investigate these claims and bring to justice those persons or groups
responsible for the election improprieties.

Florida is not the only state that had a break down in the voting process.
Numerous Missouri voters experienced a similar turmoil. I was quite disheartened by
some of the events that took place in Missouri during the 2000 elections. I found it
disturbing that St. Louis election officials routinely violated state and federal law in the
implementation of Missouri Statute Section 115.195. This statute specifically limits the
use of the inactive voter list.- It states that the inactive voter designation can only be used
to determine the number of ballots to be printed, to compute the proportional costs of
elections or to facilitate mailing information to registered voters. The law does not give
election officials authority to purge the names of inactive voters from the election rolls.
It is meant to ensure that voter’s rights are protected and not denied because the voter has
relocated or the U.S. Postal Service has failed to update its records. St. Louis City and
County violated this law by keeping records differentiating between active and inactive

PRINTED ON RECYCLED PAPER
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voters and then denying those identified as inactive voters from voting when they came to
the polls.

Another issue of great concern that undermines voting rights is the use of
provisional ballots. 1 firmly believe that provisional ballots are detrimental to our
democracy. A federal judge in Missouri ruled that the state is not required to count
provisional ballots ifthey were cast outside the voter’s own precinct. After the 2004
elections, there were reports that poll workers failed to distribute provisional ballots and
that many did not understand the legal issues surrounding these ballots. Clearly, the
provisional ballot law is confusing; it lends itself to interpretation by ill informed election
officials and must be eliminated. Missouri voters should not be turned away at the polls
because of a misinterpretation of law.

Due to the numerous failings that still plague the election process, I strongly
believe that the Voting Rights Act is vital to ensure that every citizen has the opportunity
to vote and that each vote is counted. According to the Department of Justice, the Voting
Rights Act has been called the single most effective piece of civil rights legislation ever
passed by Congress. In Mississippi the difference in voting registration rates between
blacks and whites went from numbers as high as 63.3% to 6.3%. In Louisiana, this
number went from 48.9% to -2.0%. This is nothing short of a testament to the
effectiveness of this act. Although we have come a long way since the days of Jim Crow
and the Grandfather Clause, we must realize that there will always be individuals and
groups who will try to manipulate the voting process in order to advance their own
agenda. We must protect this constitutional right that so many have struggled and died
for. We must ensure that the Voting Rights Act is reauthorized.

Sincerely,

Wm. Lacy Clay
Member of Congress
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PREPARED STATEMENT OF GWEN CARR BEFORE THE NATIONAL COMMISSION ON THE
VOTING RIGHTS AcT, JULY 22, 2005

TESTIMONY OF GWEN CARR
Teo
The National Commission on the Voting Rights Act
Friday July 22
Minneapolis Minnesota

Introduction:

Ske N’on! My name is Gwen Carr, I am from the Cayuga Nation of NewYork, Heron
Clan. I'work and reside in Madison Wisconsin and I am the founder of the Wisconsin
American Indian Caucus , a statewide voter education and empowerment project . I am
here today in support of the renewal of the Provisions of the VRA and to talk a bit about
voting and American Indians in Wisconsin and the United States.

‘General Overview of Voting in Indian Country:

The struggle of American Indians to gain the right to vote has been a long and arduous
journey. It is important to understand the context in which American Indian people have
fought for the right of citizenship, and for the right to vote in America.

The historical genocidal and racist policies of the United States government over the past
200 plus years have found Indians caught between tribal membership and the denial of
citizenship, assimilation policies that included everything from wardship fo allotment
based citizenship, from removal from traditional lands, to removal from reservations to
urban areas. Indians were only finally declared citizens in 1924, and the last American
Indians granted the right to vote in 1948 in Arizona. The existence of racism in American
Indian voting issues cannot be determined to be something of the past. As recently as
carlier this year, tribes and tribal members have had to seek legal redress to right the
discrimination and barriers to voting in many areas of the country. It has not only been a
federal *Indian Problem* in regards to voting. Many states, such as South Dakota,
Washington, Arizona and New Mexico have created local legislative barriers to the
Voting Rights act in the form of redistricting, voter dilution among others. The only
remedy for American Indians and the only means by which we can exert our right to vote
has been the Voting Act of 1965. Section 2 which bans voting practices that result in the
denial or abridgment of the right to vote on account of race, color or membership in a
language minority and Section 4 and 201 which abolish tests and devices for voting are
the bulwarks that stand between Indians being able to freely participate in the electoral
process and the forces which would destroy it.
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Wisconsin Indians:

Wisconsin is the home to eleven federally recognized tribes and Native Americans make
up approximately 69,386 or 1.3 percent of the total state population.' While the overall
statewide percentage is small, there are dense concentrations of the Native American
population. For instance, in the case of the Menominee Nation, the entire reservation is a
county. There are also significant Indian populations in Milwaukee and Green Bay. These
eleven federally recognized tribes form the nucleus of Wisconsin Indian tribal communities.
These tribes share little in the way of common native language, material culture, and
economic livelihood, yet parallels exist in their historical experiences with
invading European powers, loss of land, American governmental policy, and
experiments in home rule. Every tribe in Wisconsin, for example, has felt the
disastrous brunt of physical removal. Some tribes were removed from Wisconsin, while
the Brothertown, StockbridgeMunsee, and Oneida Indians were moved here from places
in the east.

Wisconsin Indian tribes were subject to deleterious nineteenth-century land cession
treaties in which they lost virtually all of their traditional homelands to make way
for incoming Wisconsin settlers. Non-Indian entrepreneurs and settlers forced
thousands of Winnebago [now known as Ho-Chunk], Potawatomi, Chippewa, Menominee,
Sac and Fox, and Santee Sioux Indians to clear the land and make way for
statehood. The U.S. government established reservations with the intent to subjugate the
scattered remains of the once-powerful nations of native peoples. This action further
opened their ceded lands to exploitation and their cultures to the federal policy of
assimilation, with its purpose to sever the native people's unique propensity to the land-
mother earth.

Wisconsin is, in a sense, a national model for federal Indian policy experimentation, as every
trial-and-error initiative was attempted here. Failed federal government experiments in
reservation land allotment, annuity payments, timber removal, off-reservation boarding
schools, relocation, and termination only added to the woes of the tribes.

The success of Wisconsin tribes in creating environs of political and economic sustenance is
due in large part to their perseverance in maintaining traditional values and tribal
heritage. Tribal goals of self-determination and political sovereignty are being
realized through constitutional representative governance, legislative and rule-making
powers, law enhancement, and judicial resolution of conflict. Tribes retain governing
powers, human service and education responsibility, as well as economic leadership,
stewardship for the land, and natural resources. ***

**4¥W1I Indian Treaties and Tribal Sovereignty, Wisconsin DPI



83

These powers are guaranteed through treaties (unique court-affirmed legal agreements)
with the United States government. In fact, a government-to-government
relationship exists between the eleven tribes of Wisconsin and the United States of
America. This relationship forms the basis of a "trust" to further the interests of the
Wisconsin tribes by protecting their property assets and guaranteeing a future for tribal
culture. Wisconsin Indian tribes will accomplish their goals of self-determination and
sociopolitical viability only if they nourish their heritage; preserve their tribal
languages; maintain their spirituality, customs, and values (which well-served their
ancestors through generations of hardship), and maintain an adequate land base for the
future generations to follow.

Elections in Wisconsin Indian Communities;

The 2004 American Indian Coordinated Campaign put approximately $65,000
into the state of Wisconsin’s Indian GOTV program. The campaign brought
approximately twenty-five field organizers into the state to specifically work on each
reservation. In addition to these organizers, the campaign identified and employed a
number of GOTV coordinators on each reservation. Many of the GOTV people working
on the reservations had previous experience in campaigns, participated in the Wisconsin
American Indian Caucus, and/or had attended a Native Vote political training. The
campaign made efforts to pair up experienced organizers with less experienced people to
create a pool of organizers for upcoming elections. Most of the reservation coordinators
were aware of the outside field organizers arrival and purpose and worked well with them
in creating walk lists, phone banks and the voter GOTV card program.

The Wisconsin American Indian Vote Campaign pursued multiple avenues to ensure
turnout on the reservations. The campaign worked with many of the tribes in obtaining
information to create a statewide American Indian voter file. Menominee Nation had all
their members on a voter file and utilized it for literature distribution, phone banking, and
GOTYV activities. The campaign media efforts included earned media in the local urban
Indian community newspapers in Milwaukee, an ad share program for reservation and
statewide Indian newspapers, and made available free, non-partisan GOTV ads for tribal
radio stations. Education outreach was extensive and included presentations to young
first time and potential voters at on and off reservation schools and the distribution of
down ticket Indian literature at gatherings, including pow-wows, rallies and other public
events. Finally, GOTV materials were made available for tribal efforts to distribute
which included t-shirts, posters, and buttons. As a result of these

efforts, the American Indian Coordinated Campaign played a key role in mobilizing
Native American voters in the state.**
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Results

Statewide Wisconsin Voter Turnout, 2000-2004°

Election Year | VAP Turnout Turnout as % of
VAP
2000 3,994,919 2,598,607 65.06%
2002 3,994,919 1,775,349 44.44%
2004 3,990,696° 2,997,007 75.13%

Throughout the state, overall voter participation for Native Americans/Alaska
Natives residing on réservations increased. Some of the reservations saw an increase in
voter turnout of 162 percent in the general election from 2000 to 2004,.**

YVRA Section retirement and its impact on American Indian voting rights:

The Preclearance Section up for renewal in the Voting Rights Act has a particular
impact on American Indian communites in Wisconsin and nationwide. For instance the
(1) the Section 5 “preclearance” provisions which require jurisdictions in

all or part of sixteen states to submit voting changes to the United States Department of
Justice (“DOJ”) or the United States District Court for the District of Columbia for
preclearance approval before they can be implemented; In Indian Country, there have
been humerous redistricting laws enacted that specifically are designed to disenfranchise
native voters, by breaking up their commmunities in more than one district hence diluting
their vote and making it impossible for Indian people to elect their choice of candidate.
Such is the case in South Dakota where Indians recently won a court case on July 14,
2005 which granted an injunction against the state of South Dakota for violating the
preclearance section or the VRA. In Wisconsin we have had numerous bills introduced in
the state legislature that have tried to disenfranchise Indians as well as non Indian
minority groups by redistricting. Even tho Wisconsin isn’t one of the states which is
named and required to comply with that Section of the VRA; without it in placeona
national level there would be no protection against more of the same kind of legislation.

Section 203 minority Janguage provisions which require more than 450 counties and
townships to provide language assistance to voters with limited-English proficiency

? Wisconsin Secretary of State and U.S. Census. Data on total registered voters and voter turnout
information for 1996 was not available at time of publication.

*U.S. Census, 2003 estimated.

** First American Bducation Project, Russ Lehman, Managing Director; Project Director, Native Vote 2004 Report;
Senior Researcher/Co-Author Alyssa Macy, Center for Civic Participation
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The issue of bilingual voting material;s is an essential one for many Tribal communities.
‘When I worked with Navajo in AZ and NM, it was essential for educational and
informational purposes that voting materials were in the Navajo language. The Navajo
nation has over 225,000 members, over the largest land mass that inclade four states,
with over 100 Chapter Houses. which can be characterized as wards or precincts . The
common language choice is not English. Having the Minority language provisions are
essential to overcoming the barriers to voting in minority language communities.

The examiner and observer provisions:

In 2004 the National Congress of American Indians and the DC Native American Bar
Association conducted a nationwide voter election protection project that coordinated and
provided outreach and support for American Indian communities including Wisconsin as
a means to combat voter suppression and discrimination. This project worked with local
Indian lawyers and others to provide local communities with the knowledge of their
voting rights within the state and document any incidences of voter fraud or
discrimination. While Wisconsin had less incidents than other states, this project was
vital in informing Native communities of their rights. The observers sent into Wisconsin
and other states not only helped support Indian people at the polls but also sent 2 message
to the larger community that Indian people were not going to be subject to harassment or
any other form of suppression. Without the Examiner and Observer provision of the
VRA, Indian people could again be without the knowledge and tools they need in order
to fully exercise their right to vote.

Reports of discrimination in voting experienced by minority voters or impediments
To elect the candidates of their choice.in Wisconsins Indian Communities:

While the well organized *on the ground* voter turn out programs run by Native people
in Wisconsin and the existence of same day of voter registration and vote casting
certainly make the voting process less cumbersome for Indian voters, there are still
serious impediments to voting in some Indian communities. Most of the occurrences of
voter intimidation or suppression occurred with either new young voters or early voters,

Examples:

1. Early and first time voters who reside in Red Spring, which is outside the
Menominee reservation and in neighboring Shawano County but is comprised of
a significant Indian population were told they could not vote in Red Spring and
had to go to Neopit or Kashena on the reservation.

2. Red Spring town clerk told early voters that they could vote at her house and to
meet her at 5SPM . 50 Menominee and Stockbridge voters were driven to her
house. She never showed up. Finally after waiting 3 hours outside she arrived
home and told themn shed never made that statement.
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3. Shawano High school students who were of voting age were told by school
officials that Indians cannot vote in Shawano County under any circumstances.

4, Menominee tribal members were requested by Red Springs town clerk to identify
in writing ALL known Indians who resided in Middle Village which is in
Shawano County before they would be allowed to vote.

Thank you for the opportunity to speak here today.
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PREPARED STATEMENT OF CAROL JUNEAU BEFORE THE NATIONAL COMMISSION ON
THE VOTING RIGHTS ACT, JULY 22, 2005

Midwest Regional Hearing of the National Commission on Voting Rights
Date: July 22, 2005

Testimony of Carol C. Juneau, Representative, HD 16
Member of the Mandan and Hidatsa Tribes
Blackfeet Reservation
Box 55, Browning, Montana 59417

lssue: Voting issues, Voting Rights for minority voters since 1982.

My name is Carol Juneau and | currently serve as a Montana State Representative, for
HD 16. The Blackfeet Indian Reservation makes up the majority of my House District.
| am an enrolled member of the Mandan and Hidatsa Tribes of North Dakota. | have
been active in the political empowerment of Indian people for many years.

| was a plaintiff in the Qld Person v Cooney, later called Old Person v Brown, Voting
rights case that was filed after the 1992 Redistricting Process. We spent many years
on this and it became moot after the 2003 Redistricting Plan was approved for
Montana. | won’t spend time on this case but would like to encourage this
Commission on Voting Rights to review the issues raised in this case of the dilution of
the Indian vote in Montana.

Also, | want to ask the Commission to include for the record the report that was
recently completed by Dr. Janine Pease for Yale University on Voting Rights in Indian
Country called “Lessons From the Past, Prospects for the Future: Honoring the
Fortieth Anniversary of the \loting Rights Act of 1965.” This is a comprehensive
report on the history of voting rights for Indian people, what some of the barriers are,
and how the Voting Rights act protects American Indian Voter, highlights voting rights
cases in Indian Country, and other issues. Dr. Pease outlines many issues that should
be considered in this study of voting rights for American indians.

Montana has a long history of voting rights activities such as voter registration drives,
voter education projects, and get out the vote drives throughout the seven Indian
reservations in Montana. We also have a history of voting rights litigation that has
helped move us forward. Also, the recent redistricting of Montana after the 2000
census, the Montana State Legislature has created the opportunity for eight (8)~
American Indians serving - 6 in the House and 2 in the Senate. We expect to have
nine (9) in the 2007 Session.

The issue of proportional representation for American indians in state legislatures as
well as county, city, school boards and other local government systems needs to be
addressed by this Commission. Although we may be equitably represented in the
Montana State legistature, Indian people are far from equitably represented in county
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government systems, school boards, city governments, and all those other policy
making bodies that make the decisions that impact all people in the state, including
tribal communities. This lack of equity in representation of these decision making
bodies lead to inequities in employment opportunities and services.

The progress that has been made in Montana has not been without challenges or
without the very hard committed work of many people who had to dance through the
hoops placed in front of them by the County Clerk and Recorders as well as by laws
passed by the State Legislature on voting procedures,

Most recently the State’s Redistricting Process of 2003 faced a number of challenges
before it was actually implemented. The Republican majority in the Montana House
and Senate infroduced a number of bills that were designed to set up barriers asking
that the plan be redone. Those of us who were advocating for the Plan as presented by
the Redistricting and Reapportionment Committee were kept very busy getting to bill
hearings. All of these hearings would be a matter of public record if information is
needed. Another bill invalidated the plan and urged the Secretary of State not to
accept the plan, and he did nol. Instead he went to Court and said the plan was
unconstitutional. He lost and the State was required to accept the Redistricting Plan.

Just recently in Blaine County in Montana, which includes the Fort Belknap
Reservation, another election legal challenge was filed and won by the indian people of
that community. For 80 years there had never been an Indian County Commissioner
elected. An election was held with a new district created on the Reservation area and
an Indian was elected. :

In preparing for this testimony | asked a number of people in Montana to share some of
their stories and information that might help you in your work. Following is their
testimony:

From Dr. Janine Pease, Crow indian Educator and Voting Right Activist

Billings MT

pease@rocky.edu

There are several ways that American Indian voters experience discriminatory
practices in the voting process. Following are four areas that pertain to virtually every
reservation in Montana, from my experience in voter registration and education over
the past twenty years.

1 - The rural locations on reservation render American Indians at the mercy of the
county clerks, for electors must accurately place their residence location in "section,
township and range." This is hypertechnical voter registration cards. In Bighorn
County, it is our experience that the lack of addressing in our county places our
potential registrants at risk. They will often get "tossed” if the location is not specific.
When we do voter registration drives, we gather all the cards prior to their submission
to be sure and place the locations so as to specify the section township and range.
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2 - Montana has had a purge process that removes registered voters from the voter lists
if the voter does not cast a vote in the general election when the U.S. President is up for
election. This process eliminates many registered voters. For our registration
processes, this means a repetitious investment of time and energy. The impact of the
voter purging primarily impacts first time and young voters, who are the most difficult
to register and whose voting habits are hardly developed.

3. American indian voters in Montana experience the highest level of discrimination in
the voting process in the established methods of election schemes. The election
schemes in Montana are at-large systems. Most Indian voters are unaware that the
election schemes dilute their strength, and make it nearly impossible to elect school
board members, county commissions, water board commissioners, city mayors, and
more. American Indian voters desperately need the chance for representation.
Services provided by cities, counties, water board, and the state of Montana are all
controlied by these elected officers. Until American Indian people have a clear path to
representation, many of these governmental entities will continue their practices that in
Montana tend to exclude American Indians.

4. American Indian voters need to have American Indian judges at the polls. Montana
county clerk contact and train election judges, usually through the local county
committees of the democrats and republicans. The nomination of judges needs to
include American Indian nominees, so that American Indian voters can rely on a
familiar face AND the provision of voter information in the tribal language. For our
tribal elders, having an election judge who can explain the voting process in the
American Indian languages, is a necessity.

From Gail Small, Northern Cheyenne Reservation
Gailsmalld01@aol.com

Bilingual (Cheyenne and English) speaking people are still needed at the polls here and
it is never a priority despite us pointing it out over the years. | believe there are some
racial connotations to this issue not being addressed on our Reservations--i.e. in the
cities like San Francisco the ballots are translated into numerous languages

and they have folks at the polls there who speak these languages to assist the

voters. On our Reservations, we are dealing with a disenfranchised population who are
already hesitant to vote due to backiash--and they have none or maybe one person who
can speak the tribal language at the polls. This backlash is especially prevalent today
in the county clerk and recorder offices when Cheyennes go to get their automobiles
registered and face the covert and sometimes overt hostility due to us getting our

license plates at reduced fees because of our residence on the Reservation and tribal
sovereignty.
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During the 2004 election, we had a hard time with the bilingual issue in Lame Deer. |
had to have my mother ga into the poll booths with some elders to help them vote--and
this was when she was voting herself--no telling how many Cheyennes did not have
bilingual assistance that election day. This is very important also for interpreting and
explaining the numerous ballot initiatives that folks had to vote for--| had to explain
these to my mother and then she helped explain them to the tribal elders in Cheyenne
who were waiting in line to vote--issues like the medical marijuana, the coal bed
methane county zoning vote--these are complex issues not easliy interpreted into
Cheyenne language.

Anita Big Springs, Flathead Reservation
Anita_Bigspring@skc.edu

This is what Get out the Vote Flathead Reservation encountered in the most recent
election in 2004:

Smudged Voter Cards. Voter Cards were sent out and ink smudged by the precinct
number/district

Remarks from the Lake County Election Admin Assistant when we took electors in to
due change of addresses: "Oh, You moved again, we can't keep up with you." {from
Marion Siedentopf, Admin Assistant, Election Office)

Sending a Kootenai Elder on a wild goose chase to vote: The elder went to Dayton to
vote and was told she had to vote in Polson. She went to Polson to Vote and Polson
told her to vote in Dayton. (I called Kathie Newgard, Lake County Election
Administrator, her reply was “That was my fault Anita, she should be voting in Polson
and 1 sent her out a new card this morning”. This was on said on Election Day. No
election judge offered the elder to vote provisional in Dayton. A total of 50 miles or
more for the elder to get the run around.

Talking down to a Kootenai Male Elder and treating him like he was in kindergarten.
This man is a Veteran of War and is the War Dance Chief for the Kootenai Community
and is also the community "grave digger" who is held in high esteem in the Kootenai

Culture. Him and his family dig graves by hand. To be treated like he has no sense is
totally outrageous!

Election Judges |.D. discrimination and not following voting protocol. Not asking their
friends or relatives or community people for .D.'s and letting them vote. When an
Indian went to vote who had been voting in the same precinct for 30 years, he was
asked to produce an |.D.

Sending an Indian to vote in three different precincts because the voter card was
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wrong, which was not the electors fault. (this is a tough one and needs lengthy
explanation).

Not having anyone who can speak Native Language as Election Judges to help the
Kootenai/Salish People Vole.

Not recruiting the minority to serve as Election Judges.

Late Voter Registration Lists. When we asked for the list, it was hard to set a time
when they would be ready from the election administrators. Answering in only one
word sentences from the Lake County Election Administrator.

The Chief Election Judges do not have enough training in the Voting Rights Act.
Provisional Balloting Spoiled Ballots Collecting Absentee Ballots at precincts, etc. .

Qur Indian Representative running for office and her name was not on the absentee
ballots that had been sent out. She had to request the absentee ballots be spoiled and
had to ask for a new ballot send out.

Election Administrators giving out voter registration cards or absentee ballot requests
to a minimum. (Like about 20 voter registrations in a pile and maybe 10 absentee
requests). Telling us that they do not like the ones downloaded from the Net or in the
phone books because it does not fit in their little card board voter card box and it
creates more work. They had their own voter registration cards printed with the Lake
County Address. We had to use these ones first.

Polling places: A precinct who only had 42 non-Indian voters as registered voters wth
have their own polling place. A district where there is 282 registered voters with the
[ndian minority who have to travel 60 miles to vote.

Election Administrators following the law on "mismarked" baliofs! It is the big one
with the 7 Ballots, | disputed. There were not only the 7 ballots | disputed, but in
district court another

70 Ballots were brought up. A total of 77 Ballots that should have been thrown out, |

disputed only 7 Ballots. Duncan Scott (Jore's lawyer) brought up the other 70 ballots
in his argument.

I guess following the law to the "T". If an election administrator has to “speculate” than
the ballot should be thrown. You have seen personally how they were being counted in

Lake County. Stickies over the bailot mark, etc. Plain ole' sloppy baliot counting to
me.



92

PREPARED STATEMENT OF STEPHEN LAUDIG, ATTORNEY, SUBMITTED TO THE
NATIONAL COMMISSION ON THE VOTING RIGHTS ACT, JULY 22, 2005

STATEMENT OF STEPHEN LAUDIG

Greetings and thank you for asking me o assist in this venture.
My name is Steve Laudig.
BACKGROUND

1 am an attorney. I have practiced in Indianapolis for 27 years and now split my time
between practicing law and being a graduate student in political science in the Political Science
Department of the University of Hawaii.

By way of a separate document [ am providing my current vitae and contact information.

T am admitted to practice before the U.S. Supreme Court; the Seventh Circuit; and the
state courts of Indiana and Hawaii. I have been a death penalty qualified public defender and
have tried a death penalty to verdict and participated in several others.

I was the Marion County, which includes Indianapolis, Democratic Party Chairman from
1997 until 2001. Personally I have been the Democratic nominee for a few public offices. T have
had much more success as a litigator than a candidate. As part of my political activity I have
registered voters and carried people in stretchers to vote when they didn’t get their absentee
bailots in time.

I belong to the following organizations: Hawai’i Bar Association; Hawai’i Association of
Criminal Defense Lawyers; Native Hawaiian Bar Association. I have previously been a member
of the Indiana Public Defender Council; Indiana Association of Criminal Defense Lawyers
(Charter Member); Marion County Criminal Defense Bar Association (Founder and Charter
Member); National Association of Criminal Defense Lawyers; American Trial Lawyers

Association,

1
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1 currently edit the Hawaiian Journal of Law and Politics.
hitp://www2.hawaii.edu/~hslp/index.html. I am a member of the Hawaiian Society of Law and
Politics.

POINT OF VIEW

1 should probably put my particular points of view and predispositions up front so no one
is left guessing about my particular “biases.” My approach to the responsibilities of political
action have first been, what is the best for the least powerful in society and that no political party
has a monopoly on serving this interest.

It seems to me that the matter of “race and color” in the United States isn’t simply the
most important problem facing the many cultures present in the society of the United States, in
many ways “it” is the “only” problem. Being such a large problem that it manifests in many
different aspects of the culture. Since it manifests so many different ways there must be many
solutions.

“It” is a “radical” problem in the sense that it is a problem of the root of American society
and culture. One of the better solutions for this problem of the root, has been the Voting Rights
Act since, when it is enforced, it results in making our increasingly threatened democracy more
representative and, in my opinion, better able to resist what appears to a growing appetite in
some currently very powerful political groupings present in the United States for messianic
totalitarianism.

My experience in Indianapolis during the last three decades of the 20" centuries and the
first half of the first decade of the 21* century leads me to conclude that the local Democratic

Party is vastly more open to variety and is virtually free of any displays of racial or ethnic

2
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prejudice. Is prejudice present in the hearts of Democrats in Indianapolis. I imagine so, but you
couldn’t prove it by what you see. It doesn’f show much in the Democratic coalition and that’s
important. Racially integrating political leadership tends to suppress it’s manifestations even
further. The less it shows the less it can be learned.

I’d like to relate one story as to why I say this. When I was the County Chairman I would
call precinct committeepersons around town just to chat and find out what was going on in the
neighborhoods. Some years ago I was speaking to a retired white working class committeeperson
in an aging fomerly completely white working-class part of town. He had been a committeeman
since the 1960’s, He was a retired “union man” but not necessarily politically progressive nor
racially tolerant but neither was he a hater. More of a bit of a contrarian than anything in the
sense that he didn’t appreciate anyone acting like they thought they were better than anyone else.
When it came to local politics he was a “Blue Dog” Democrat. But, I would not be surprised if
he voted for Wallacé in 68 in light of Wallace’s tirades against hippies, the Supreme Court, and
big government, and his ennobling of the white working class. Reagan once and most certainly
Perot in 1992, Each time for the same reasons. He has an emotional, rather than intellectual,
understanding of class politics. But it was a deeply felt understanding. Anyway, I called him to
find out how his neighborhood was adjusting to the sudden influx of Hispanics into the
neighborhood he had lived in all his life. It is a neighborhood of old and inexpensive housing and
was a bit of 2 magnet for new arrivals. I wanted to gauge racial and ethnic reactions and see if we
needed to do some Spanish language training for voter registration. We talked about people we
knew and then I asked him about the changes and he said something like “Yeah, there’s a lot of

those [expletive deleted] Mexicans moving in.” So, I asked him how he felt about that and he
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said something like he didn’t really “care for it” but that he’d “get used to it.” When I asked
“How so”? He said he didn’t have much choice since his favorite grand-daughter “just married
one.”

My point is that a lot of the local Democrats are very tolerant and the ones that aren’t
very tolerant are tolerant enough to become more tolerant. This is a sharp contrast with the local
Republican leadership that seems to go out of their way to belittle most of the few African-
Americans that are active. They seem especially insensitive to African- American women.

This apparent intolerance is a rather recent development in local Marion County
Republican circles. Please keep in mind that my comments here are to the local political scene,
not state or national.

As recently as the late 1970°s and 1980°s it had always seemed to be a priority of local
Republican leadership. Republican Mayor [now U.S. Senator] Lugar, and Republican Mayor
Hudnut vigorously, and seemingly genuinely, engaged the political interests of the African-
American population in Indianapolis, Mayor Hudnut would regularly receive nearly 1/3™ of the
African-American vote. No Republican mayoral candidate since him has reached the high single
digits. After Mayor Hudnut left the local Republican party seems to have written off the African-
American vote. This seems both a shame and foolish politically. If you write-off one-fourth of
the voters, it means that you have to get a supermajority of the remaining 75% to win and there’s
always abouf 15% of the electorate that votes based upon the style of your campaign, as opposed
to what issues you campaign upon and these voters will not vote for someone who appears
intolerant. In a county like Marion where the party strength is about even, it is a ticket to poliﬁcal

obscurity. Coke doesn’t write off 25% of all consumers to Pepsi. It seems self-defeating for a
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political party to do so. But it seems that the remaining local Republican leadership is hooked
into an “ahistorical” political ideology that refuses to take into account the persistent effects
through time of past racism. The ideology doesn’t allow them to even admit that discrimination
is real and thus they are lost in a parallel political physics reality where past causes [racial
segregation in housing; racial discrimination in employment; segregated schools] have no
present effects.

1t is my personal opinion that the litigation that I’ve been involved with has opened doors
and made the “class picture” of those elected look much more like the “class picture” of those
doing the voting than before the litigation, Having integrated elected political Ieadcrship means
that a Julia Carson [U.S. House of Representatives, 7" District Indiana] an African-American
daughter of a domestic elected in a “minority-minority” district with enthusiastic white support
can help to explain to those who will listenn what it means to be discriminated against and she
comes to the podium with the credibility of an elected U.S. Member of the House of
Representatives. I am proud of the fact that she was one of the plaintiffs in my first VRA case,
Carson v. Hudnut, described below. She was a State Representative at the time,

Thave been either lead or co-counsel in the following voting rights act cases with the
following results for increased minority participation. Lest there be any concern about me being
completely biased I should tell ydu that the local Democratic party “leadership” never helped the
litigation in any formal way and only a couple of office holders took the chance and publicly
supported any of the suits.

A few words on the structure of the electoral and political structure of Ma;ion County.

Marion County is a 20 mile by 20 mile square in the middle of the state. It is divided into nine
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townships in a “tic-tac-toe” fashion with three up and three over. The townships are the same
geographical size but the population varies from “Center” township, which is the old urban
middle of the “tic-tac-toe” with more than 200,000 to a nearly rural township of 20,000. There is
township government in Marion County. In 1971 Indianapolis and Marion County were
consolidated “electorally” in the sense that the suburban population was added to elections for
mayor and the old “county” council and the old “city” council were consolidated into a “city-
county” council. The intent and effects of this “consolidation” are discussed later,

Baird v. Indianapolis: Filed 1987. Indianapolis has a 29 member city-county council,
Twenty five members are elected from districts and four at-large. In 1987, I filed a suit
challenging both the districts and the at-larges on racial and partisan discriminatory grounds. At
the time the suit was filed the Council was 23-6 Republican even though the baseline Republican
vote in the city was only 52% overall.

After spending three years and a half a million dollars the Republican-controlled council
settled with us by agreeing to redraw the districts but forced us to trial on the at-larges. The judge
wasn’t persuaded enough as to the discriminatory effects of the at-large district [especially since
the new districts increased the African-American districts from 4 to 7] and we were unable to tip
that over. Prior to the litigation [before 1987] there were four African Americans elected from
twenty five districts. Beginning with the redistricting caused by the litigation [1991] there were
immediately seven African American districts electing six African Americans. In one district, a
non-African American councilor was the candidate of choice of African American political
leadership and African American voters. There are now eight African-American district

councilors including two [one Republican and one Democrat] elected from white majority
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districts. There is also one African American majority district that continues to elect a non
African-American as its council member.

The Republicans, who refused to modify the at-large district election, are now probably
regretting it since Democrats have won all four at-larges the laét two times.

The council is now 15-14 Democratic and without the at-larges it would be 14-11 Republican.
This is rather poignant evidence of the inherently discriminatory nature of at-large district which
uses the primitive winner-take-all voting method.

The at-larges now “over-represent” the African-American community since Marion
County is about 28-30% African American but 75% of the At-large members on the council are
African-American. This is up from none before.

The current [2005] Council president is African-American as was the immediate past
council president.

Dickinson v. State Election Board: Filed 1990. Voting Righis Act litigation on behalf of
African-American citizens in Indiana to end racially discriminatory multi-member districts in
state legislature. Prior to the litigation the Indiana house was a mix of single member and multi-
member districts. It was not an accident that multi-member districts were used in areas with
significant African-American population while single member districts were used in all white
areas.

Shortly before we were to try the case the General Assembly redrew the Indiana House
districts and ended the multi-member districts. Prior to this litigation [before 1990] there had .
been two African-Americans [Summers and Crawford] elected from the five, three-member

districts, in Marion County. The partiéan makeup of Marion County districts was 12-3
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Republican. After the litigation [1992] there was an immediate jump to four African-American
majority districts electing three African-Americans and one white. Beginning in 2002 there are
five African-American districts electing four African-Americans. One districts has continued to
elect the same non-African-American candidate it has since prior to 1982. The partisan makeup
now is 8-7 Democratic.

Hines v. Marion County Election Board: Filed 1991. Voting Rights Act litigation on
behalf of African-American citizens in Marion County to end racially discriminatory at-large
districts in township board elections, Township boards are the legislative branch of township
government that in Marion County are involved with emergency poor relief and, with one
township excepted, fire protection. Under the old system, there was a three member board for
each of nine townships in Marion County and out of 9 boards or 27 members there were two
African-Americans. The partisan make up was 24-3 Republican, We prevailed and the at-large
districts were abandoned in favor of seven single member districts for each township. Beginning
immediately after the litigation [1996] there were twelve 12 out of 63 seats held by African-
Americans. Now [2005] there are 17 out of 63 held by African-Americans and 23 of 63 held by
Democrats. Democrats controlied 1 of 9 Boards, now they control 4 of 9.

Carson v. Hudnut: 1987 Voting Rights Act litigation on behalf of African-American
citizens in Indianapolis to end racially discriminatory boundaries for precincts. Under the old
system African American neighborhoods had very populous precincts and correspondingly fewer
precinct committeepersons. We prevailed and the precincts were redrawn. In Indiana each
precinct is entitled to a precinct committeeperson and a vice-committeeperson. In presidential

year primaries the elections for committeeperson [but not the vice who is appointed] is held. The
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person holds office for four years. If there is no c¢andidate the county chairman may appoint a
committeeperson. All duly elected, or appointed, committeepersons and vice committeepersons
convene every four years and elect the county party central committee consisting of the county
chairman, vice-chair, secretary and treasurer. If there is a vacancy in a non-judicial elected office
the committeepersons of the party that held the office convene to fill the vacancy. For example,
if the State Representative is a Democrat and resigns or passes away the Democratic precinct
committeepersons of that district convene and elect the successor. Subsequently [1989] precincts
were made more equal in population and there was an increase in African American political
strength in selecting party leadership and slating candidates for office which mitigates the
discriminatory effects of a slating fee.

Although I haven’t examined the U.S. census numbers for all precincts recently, in
preparing this affidavit I discovered that Marion County Precinct Ward 7- precinct number 6 has
a population of 23, while Marion County Precinct Pike Township, Precinct number 13, has a
population of 4,253.

Thave not examined whether there has developed a racial tilt but clearly there are equal
protection problems in electoral districts with such a great difference in population,

Anderson v. Indiana State Election Board: Filed 1991. Voting Rights Act challenge to
racially discriminatory elections to Marion County Small Claims Court. We prevailed and
several legal procedural practices relating to landlord tenant litigation that were objectionable
were ended, particularly a venue change which made it possible for inner city landlords to move
eviction proceedings to suburban courts with no mass transit access which had led to high levels

of default evictions. Additionally prior to the litigation there were no African American small
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claims court Judges out of nine. After the litigation [2002] there was one African-American
Small Claims court judge and two others must have the support of African American voters to be
elected. Prior to the litigation there was 1 Democrat out of 9 judges. Now there are three. It is
highly likely that next year there could be 6 with one or more of the 3 new ones being an African
American.

Bradley v. Work: 1991 we attempted to end the appointment of Judges in Lake County
[Gary] and replace it with elections just like all the majority white counties in Indiana. Prior to
1967 Lake County had elected its judges just like all other counties in Indiana. The change to
appointments had been done in response to Richard Hatcher being elected mayor of Gary in
1967 and had been adopted to thwart Lake County African American voters from having
influence in electing judges. Sadly, the Chief Justice of the Indiana Supreme Court Randall
Shepherd intervened and opposed us on this and devoted several hundreds of thousands of
taxpayer dollars in funding the defense and we were not successful. One particularly nasty aspect
of this litigation is that after the Plaintiffs lost, the Intervening Defendants at the instigation of
Indiana Supreme Court Justice Randall Shepherd sought fees against me personallyina

“SLAPP” style proceeding.

The published opinions related to these cases are:
Baird, et al., v. City of Indianapolis, 976 F.2d 357 (7th Cir. 1992)
Dickinson v. Indiana State Election Board, 933 F.2d 497 (7th Cir. 1991)

Bradley v. Work, 797 F. Supp. 694 (S.D. Ind. 1992)
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CURRENT LITIGATION:

I am presently representing African America.ns in a challenge to districting and an at
large district in Lawrence Indiana which is a suburb of Indianapolis inside Marion County.

) According to the United States Census for 2000, the population of Lawrence is 39,216.
Of these, 30,586 (77.99%) are white, and 6,195 (15.79%) are African-American. The remaining
are other races or multiple races. Of the voting age population c;f 27,625, there are 22,167
(80.24%) that are white and 3888 (14.07%) are African-American. The remaining are other races
or multiple races, »

Lawrence has six single member districts and one three member at-large district. No
African-American has ever been elected to the Lawrence Council, or any other Lawrence City
office since the establishment of Lawrence as distinct political entity. No African-American has
ever been nominated to be a candidate for the Council in the Republican primary for the Council.
Rarely, perhaps only twice, has an African-Americans ever been nominated in the Democratic
primary to be a candidate for the Council.

INDIANA’S HISTORY ON RACIAL MATTERS

What follows is a summary of factual submissions made in the cases noted above and it
comes from the sources noted. Additionally it is based upon a report by expert witness I have
used, Dr. Leonard Moore, of McGill University, author of Citizen Klansman,

Indiana and Marion County have a history of discrimination touching upon the rights of
minorities to participate in the political process. Indiana has a long record of official

discrimination against its African-American citizens.
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Indiana was a "free" not a "slave" state prior to the Civil War. The 1851 Indiana
Constitution Article 13 prohibited African-Americans from coming into Indiana and provided for
penalties for persons who encouraged their entry. See, The Negro in Indiana Before 1900: A
Study of A Minority, Emma Lou Thombrough, Indianapolis, (1961) at 82 ("The Negro in
Indiana"). Article 13 passed in Marion County by a vote of 2,505 - 308. See, The Negro in
Indiana at 82. Although Article 13 was declared null by the Indiana Supreme Court in 1866, it
was not formally removed unti! 1881. See, The Negro in Indiana at 206, 250. At the end of the
Civil War Indiana's African-American solders were legally ineligible to return to Indiana because
of Article 13. See, The Negro in Indiana at 231, In 1856, the Indiana Supreme Court in Barkshire
v. State, 7 Ind. 389 (1856), held that it was the public policy of Indiana to remove those Negroes
already present in Indiana by urging colonization in Africa and held that a male Negro resident
of Indiana who married a Negro woman who came into Indiana after the adoption of Article 13
was subject to a fine. See, The Negro in Indiana at 73.

In 1860, Indiana's public schools were exclusively reserved for whites due to the failure
of the state to provide of the education of Negro children. See, The Negro in Indiana at 162.
Anti-minority hatreds and discrimination were not only restricted to African-Americans during
this period of time. See, Bryant v. Whitcomb, 419 F.Supp. 1290 (S.D. Ind. 1970) at 1292, fa. 1.
By 1865, Indiana was the only northern state to retain laws against Negro testimony. U.S.
Senator Thomas Hendricks, from Indianapolis, voted against the Thirteenth Amendment in the
U.S. Senate in 1865. See, The Negro in Indiana at 204. In 1866, Governor Oliver P. Morton gave
a speech against Negro suffrage. See, The Negro in Indiana at 241-243. In 1869, Governor

Conrad Baker gave a speech opposing Negro suffrage in Indianapolis. See, The Negro in Indiana

12

CAIE Temp\Temporary Internet Files\OLK8\Laudig Testimony.2.doc



104

at 241-243. The 1868 platform of the Indiana Democratic Party opposed Negro suffrage. See,
The Negro in Indiana at 241-243. For many years, Indiana was the only northern state east of the
Mississippi to retain laws against interracial marriages. See, The Negro in Indiana at 394. That
law remained on the books until it was finally repealed in 1965, See, West’s Indiana Law
Encyclopedia, Marriage §14.

In 1875, two Negro ministers were arrested in Indianapolis for performing marriages
contrary to the Indiana law against racially mixed marriages. See, The Negro in Indiana at 263.
At least 20 Negroes were lynched in Indiana from 1865 to 1903. See, The Negro in Indiana at
276.

In the 1890's, discrimination against Negroes increased. In 1892, after Republicans had
become able to elect their candidates without Negro voters, the Republican Party Chairman in
Indianapolis said Negroes were a detriment to the Republican Party and expressed repugnance at
white and Negro party workers mingling. He delayed opening the county headquarters because
he did not want any "lazy coons" hanging around the place. See, The Negro in Indiana at 308. In
1896, the Republican Party in Indiana began a long period of control of state government during
which their margin of victories was large enough that they no longer sought Negro votes. In
Indiana, as well as in the South, there was a "lily white" movement within the Republican Party.
See, The Negro in Indiana at 315, In 1899, a bill passed the Indiana Senate (but died in the
House) which would have made it a felony for an African-American man to live with a white
woman. See, The Negro in Indiana at 265, 270.

In the 1920's, Indiana, along with Illinois, and Ohio, contributed well over five hundred

thousand (500,000) Knights of the Ku Klux Klan and taken together represented the heaviest
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concentration of Klan strength in the United States. See, The Klan in the City, Jackson, Oxford
University Press {1967) at 90. From 1922 to 1925, Indianapolis was the unrivaled bastion of the
Invisible Empire. See, The Klan in the City at 144. From 1922 to 1925, Indianapolis was the
base of operations of the legendary D.C. Stephenson and the headquarters of the powerful Realm
of Indiana and the home of the largest Klan. See, The Klan'in the City at 144. In 1924, the
"Invisible Empire" became visible by winning control of the Marion County Republican
organization by electing George Coffin as county chairman over the mayor's candidate. See, The
Klan in the City at 152. In 1925, the Klan elected both a mayor of Indianapolis and a school
board. See, The Klan in the City at 158. Gary, Indiana, with a total population of 55,000, had a
Klan membership estimated at 10,000 men. See, The Klan in the City at 239. The politically
dominant Gary Republican party "was the party of the Ku Klux Klan, and several mayors and
city councilmen were either members of the Klan or nominated and elected with Klan support.”
See, Steel City, Gary, Indiana 1906-1950, Betten, Holmes & Meier Publishing, New York,
(1986) at 64. In 1925, the Klan in Gary elected Floyd Williams mayor. He was an undertaker
"with no political experience." Five of the fifteen Gary council members, the ones elected at
large, were Klan candidates. See, A History of Gary, Indiana: 1930-1940, Richard J. Meister,
Doctoral Dissertation, Department of History, Notre Dame, (January 1966) at 43.

During the 1920's, Gary Negroes began to show increasing independence politically by
winning their first elections --they had just elected a council member from their own ranks. The
white political response was a proposal that Gary should switch to a "city manager" form of local
government. This proposed electoral reform is later paralleled by the adoption of Unigov in

1969.
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Rising African-American political power triggers what is labeled "reform" but which in
actuality is the incumbent powers attempt to thwart a group’s rising political power from
becoming effective. It’s a mid-game rules change to prevent political success. It is "not a
coincidence that Unigov was conceived after the election of Mayor Richard G. Hatcher in Gary.”
Indianapolis whites did not want to see African-Americans begin to be able to influence
governance. See, The Indianapolis Busing Case, Indiana and the United States Constitution,
Indianapolis, (1983) at 74.

" Arecent [2005] example is Indiana Senate Enrolled Act No. 483 which the Republicans
[as soon as they had all three branches of Indiana government] enacted. It is the most onerous
voter identiﬁéation legislation in the country. It amends IC 3-5-2-40.5 and is presently being
litigated in U.S.D.C. Southern District of Indiana under case name Crawford v. Marion County
Election Board, Cause Number 1:05-cv-00804-SEB-VSS.

I am not extremely familiar with the litigation but it seems to have been brought only on
1983 grounds and not VRA grounds and perhaps bears monitoring.

In Gary, in the 1920's, Negroes were becoming a balance of power group in local Gary
politics and their gains would be wiped out by a city manager system. A leading representative
for the city manager group was a Klan member. See, A History of the Black Community of
Gary, Indiaﬁa: 1506-1940, Elizabeth Balanoff, Univ. of Chicago, Doctoral Dissertation,
Department of History, (1974) "Black Gary, 1906-1940" at 322-323. During the late 1920,
African-Americans began defecting from the Republican Party because of the close alliance of

that party with the Ku Klux Klan.
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The trend continued during the years of the Great Depression and the New Deal until a
revolution had occurred in Negro voting habits. A group that had been solidly Republican for
generations became almost as solidly Democratic. See, The Negro in Indiana, at 395. By the
elections of 1934 and 1936, the mass movement of African-Americans into the Democratic Party
was complete.

On the whole Democrats, nationally and in Indiana, were more consistent in their support
of effective legislation against racial discrimination than were Republicans and this accounted
for the Negro exodus to the Democratic Party. See, Since Emancipation, A Sfxoﬂ History of the
Indiana Negroes, Emma Lou Thornbrough, Indiana Division American Negro Emancipation
Centennial Autherity, Indianapolis (1963) at 39, ("Since Emancipation”).

Even with this support, African-Americans were excluded from governmental
participation at all levels. For example, from 1897 to 1933, no Negro sat in the Indiana State
Legislature. See, Since Emancipation, at 395.

They were also kept from voting. For example, in November 1932, the Federal District
Attorney in Northern Indiana had to sue the Lake County Election Board to pfovide voting
machines in African-American precincts and a federal judge ordered it. Black Gary, 1906-1940
at 359. There was renewal of African-Americans’ protest about school segregation present at
Froebel High School in 1931, Id. at 275. Litigation to end segregation was brought, but the
Indiana Supreme Court upheld segregated schools in Gary, in its Novernber 1931 term. State ex
rel. Cheek v. Wirt, 203 Ind. 121 (Ind. 1931),

Indianapolis school authorities had lobbied for years against the adoption of anti-

segregation legislation, See, The Indianapolis Busing Case, at 71, African-Americans in Indiana
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were excluded from public dining places. In 1920, the Indiana Court of Appeals held that an ice
cream parlor was not an "eating place” within the meaning of the 1914 Civil Rights Act and that
refusal to serve Negroes was not a violation, Chochos v, Burden, 74 Ind. App. 242, 128 N.E. 696
(Ind. App. 1920). African-Americans were racially segregated in the parts of town they could
live in.

In 1926, the Indianapolis City Council enacted a zoning ordinance which declared that it
was "advisable to foster the separation of the white and Negro residential communities” in the
interest of "public peace, good order and the general welfare” and that the ordinance required
written consent of the majority of persons of the opposite race to approve the sale of residential
property to a member of another race. It required written consent of the majority of persons of
the opposite race to approve the sale of residential property to a member of another race. Private
racially restrictive covenants were frequently used in Indianapolis until the 1948 U.S. Supreme
Court decision striking them down. See, Since Emancipation at 24.

Actions from nearly a century ago have effects and consequences now. There are still
many parts of Indianapolis that are highly racially segregated. But in an interesting way.
According to the 1990 U.S. Census out of 868 precincts there were 110 precincts with 100%
white population. But there were no precincts with 100% African-American population.
According to the 2000 U.S. Census, out of 914 populated precincts there were 32 that were
100% white and another 50 or so with only “1” African-American and again none that were
“100%” African-American. As recently as this summer there have been violent race based
incidents. The phenomenon seems to never end. The July 4, 2005, Indianapolis Star headline
read “Suspects have violent pasts. Racial intolerance, crime not new for 3 of 4 charged in arson.”
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This was a story on burning out African-Americans who were moving to the neighborhood.

[http:/Aerww indystar.com/apps/pbes dll/article? ATD=/20050704/NEWS01/507040377/1006/SPO

RTS03].

Thirteen years ago the same sort of incident occurred in the Ravenswood neighborhood
of Indianapolis’s Northside. Funny you never read stories about African-Americans “burning”
white families out that are moving into the neighborhood.

In 1947, a bill prohibiting racially separate schools failed to pass the Indiana Legislature.
See, Since Emancipation at 43. In Indianapolis, until the early 1960's, there was an unwritten rule
that no realtor would sell a house to a Negro unless there were already two Negro families on the
block. Negroes in Indianapolis continued to be excluded from real estate boards until the 1960's,
See, Since Emancipation at 25. Indianapolis was the only large northem city in 1948 to have a
policy of racially segregated public schools. See, Since Emancipation at 59.

Between 1950 and 1960, the percentage of Negroes in Indianapolis increased from 15%
to 20%. Although the suburban population of Indianapolis increased from 125,000 to 220,000,
the number of African-Americans in the Indianapolis suburbs only increased from 1,100 to
2,000. See, Since Emancipation at 27. According to the 1960 Census Beech Grove had one
Negro out of almost 10,000 residents. Speedway, a town of comparable size to Beech Grove, had
three. See, Since Emancipation at 21.

As late as 1964, neither Broad Ripple High School nor Northwestern High School
enrolled a single African-American student, while there was not a single white student at Attucks
High School. See, The Indianapolis Busing Case at 72. African-American legislators were not

welcome at downtown hotels or private clubs and could not dine at downtown restaurants before
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the mid-1950's. African-Americans were not welcome at the Claypool Hotel until 1955 when it
lifted its race ban after the Congress of Industrial Organizations threatened to cancel a scheduled
convention there unless African-American union members were permitted to stay in the hotel.
Downtown Indianapolis did not approach full integration until the 1960's, after a public
accommodations bill became law in 1961. See, The Centennial History of the Indiana General
Assembly, 1816-1978, Walsh, Indiana Historical Society, Indianapolis (1988) at 586-587.

In 1969 --the same year that Unigov was passed-- legislation (House Bill 1006) was
enacted making disannexation from Gary much more possible by lowering the petition
requirements from 50% of the population to 10% of the population was passed by the Senate.
See, Indiana Acts 1969, P.L. 239, §606. At the same time that disannexation from African-
American-controlled Gary was made easier, the Indiana General Assembly revised the 1959
Town Incorporation and Am\exatiqn Act. See, Indiana Acts 1959, P.L. 240. This statute, which
had only been on the books for ten (10) years, required that the common council of any second
class city, viz. Gary, be obtained if "any part of the area {was] sought to be annexed by" a newly-
formed town. See, Indiana Acts 1959, P.L. 240, §14. The amendment thus deleted the
requirement that the Gary city council approve annexations being attempted by Merrillville,

Until 1972, Marion County elected all of its members of the Indiana House of
Representatives, at-large, from a countywide district. See, Whitcomb v. Chavis, 403 U.S. 124, 91
S.Ct. 1858, 29 L.Ed.2d 363 (1971). In 1981, the Indiana Legislature passed a redistricting law
with "grotesque gerrymandering” and "unusual shapes" drawn intentionally to deprive
Democratic voters, of which African-Americans are a significant component, of electoral power.

See, Bandemer v. Davis, 603 F.Supp. 1479, 1488 (S.D. Ind. 1984), rev'd on other grounds, 478
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U.S. 109 (1986) at 178-183 (Powell, I, joined by Stevens, J., concurring in part and dissenting in
part). The 1981 plan used multi-member districts to encompass and dilute the voting power of
virtually all African-Americans in Indiana. Single-member districts were used for the white
population Indiana.

In 1990, a group of African-Americans filed Dickinson v. Indiana State Election Board,
Southern District of Indiana, Indianapolis Division, 90-435 C which alleged that the 1981
Indiana House districting violated §2. The 1981 redistricting plan, like its predecessor, created
five (5) three-member House districts in Marion County, which were successfully challenged as
discriminatory against African-American voters, Dickinson v. Indiana State Election Board, 933
F.2d 497 (7th Cir. 1991) (Reversing Trial Court's dismissal of complaint.)

In 1991, as a direct result of Dickinson litigation, the Indiana House of Representatives
ended the practice of using multimember districts only in areas with politically significant
African-American populations and in 1992 for the first time in the history of Indiana African-
American residents of Marion County were permitted to select members to the Indiana House of
Representatives in single-member districts.

During the same period the Unigov was adopted in the face of rising African-American
political power in Indianapolis, the manner of electing judges in Allen, Lake, Marion, St. Joseph
and Vanderburgh Counties -- each of which has politically significant African-American
populations -- was changed by the Republican-controlled General Assembly at the request of the
local white power structures of those communities. Each change made it more difficult for
African-Americans to affect the election of judges in those counties. Prior to 1967, all counties

had direct, popular partisan elections for Superior Court judges. After 1973, no county with a
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politically significant African-American population had direct popular partisan elections for
Superior Court judges. Four (4) out of every five (5) African-Americans in Indiana vote for their
Superior Court judges in a different kind of election than three (3) out of four (4) whites.
Counties with politically significant African-American populations are to have electoral systems
that make it more difficult for minorities to nominate and elect judges.

In 2005 the Republicans, once they had captured the governorship, the Senate and the
House attempted to remove judges from elections but only in counties where African-Americans
have rising influence. House Bill 1703.

In 1968, some African-American citizens filed a suit contending that Indianapolis Public
School officials were intentionally operating a segregéted school system. In 1969, the General
Assembly adopted "Unigov®, (L.C. 36-3-1-1 et seq.) which "consolidated” government in Marion
County. It became effective January 1, 1970. Unigov “consolidated” the county and the city for
purposes of electing a city county council and a “mayor”. Four cities--Beech Grove, Lawrence,
Southport and Speedway; and eleven vschool districts~- Beech Grove City, Decatur Township,
Franklin Township, Lawrence Township, Perry Township, Pike Township, Southport,
Speedway, Warren Township, Washington Township and Wayne 'fownship were excluded from
being incorporated into Indianapolis and the Indianapolis Public Schools for improper reasons
related to race and/or party politics. In 1971, the federal district court held that Unigov
perpetuated racial segregation, in an opinion subsequently affirmed by the Seventh Circuit,
United States v. Board of School Commissioners, 332 ?.Supp. 655 (S.D. Ind. 1971), aff'd. 474
F.2d 81 (7th Cir. 1973), cert. den. 413 U.S. 920 (1973); 368 F.Supp. 1191 (S.D. Ind. 1973), aff'd.

503 F.2d 68 (7th Cir. 1974), cert. den. 421 U.S. 929 (1975); 419 F.Supp. 180, 183 (S.D. Ind.
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1975), aff'd. 541 F.2d 1211 (7th Cir. 1976), vac. on other grounds and remanded 429 U.S. 1068
(1978), decision on remand 456 F.Supp. 183 (8.D. Ind. 1978), aff'd. 637 F.2d 1101 (7th Cir.
1980), cert. den. 440 U.S. 838 (1980). These decisions held that the Indianapolis Public Schools
Corporation was guilty of de jure racial segregation. The Court also found that the adoption of
Unigov by the General Assembly in 1969 was intended to have a racially discriminatory effect.
The Court found that, after the Brown v. Board of Education decision in 1954, Indianapolis
Public Schools continued policies that perpetuated and increased segregation by the drawing and
changing of school district boundaries. It also found that the Indianapolis Housing Authority was
complicit in keeping schools racially segregated. In 1973, this District held that the de jure
segregation of the Indianapolis Public Schools was to be imputed to the State of Indiana because
of the General Assembly's enactment of Unigov. 368 F.Supp. 1191 (§.D. Ind. 1973), rev'd in
part, aff'd in part 503 F.2d 68 (7th Cir. 1974), cert. den. 421 U.S. 929 (1975). In its August 1975
opinion, the District Court declared: "When the General Assembly expressly eliminated the
school system from consideration under Unigov, it . . . inhibited desegregation.” 419 F.Supp.
180, 183 (S.D. Ind. 1975).

Township, and excluded cities” public school districts were intentionally excluded from
the Unigov 'unification' in order to perpetuate a Jong-standing racially discriminatory public
education system which was part of a de jure racial segregation scheme by the State of Indiana;
the City of Indianapolis; and, the County of Marion, which had intentionally operated a racially
segregated school system through 1971 and which remains subject to a court-ordered remedy.
Unigov "consolidated" political aspects of the county in a way that left white-controlled electoral

and political structures intact. For example, township schools were not consolidated, township
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governments were not consolidated, and the all white cities of Beech Grove, Lawrence,
Southport and Speedway, and their all white school districts, were not consolidated. Tt appears
that the only structures that were “consolidated” were those which African-American voters were
posed to influence, or control, politically. Unigov was intentionally constructed in a way that
greatly limited the political influence of African-American voters. African-Americans were
totally excluded from the process of creating Unigov. Professors Owen and Willbern, concluded
that in several instances that Unigov was, to a significant degree, driven by both partisan and
racial politics, and that it's final form was shaped by these considerations (See, Governing
Metropolitan Indianapolis, University of California Press, Berkeley, (1985)).

The predecessor to the Unigov task force met regularly and worked on the draft proposals
for Unigov over nearly a two-year period before one Democratic businessperson and one
African-American public relations person "were added to the group to give some balance to the
previously all-white Republican committee.”" See, Governing Metropolitan Indianapolis at 55.
Then Mayor of Indianapolis Richard Lugar, who lobbied extensively for the adoption of Unigov,
said “I'll be candid. I know this is good for the Republicans. That is how I sold it to the
legislators statewide.” See, Governing Metropolitan Indianapolis at 173,

Republican Party chairperson Keith Bulen boasted that Unigov was his "greatest coup”
which added substance to the charges of a political takeover. See, Governing Metropolitan
Indianapolis at 173. Owen and Willbern concluded that given the results of the elections after’
Unigov was adopted it became “rather obvious that the Unigov consolidation design has proven
itself as a workable political strategy. It has accomplished its basic goal, which was to displace

the Democrats from city hall and take command of Indianapolis city government with all the
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privileges, patronage, and partisan benefits that go along with such political control.” See,
Governing Metropolitan Indianapolis at 176 quoting Robert V. Kirch, "Unigov Stratagem
Revisited: 1979 Indianapolis Election.” Indiana Academy of Social Sciences, Proceedings, 3rd
ser, 15:106 (1980). Owen and Willburn concluded that "political advantage was a part of the
Unigov strategy.” See, Governing Metropolitan Indianapolis at 176. Race was a significant factor
even if not the only factor involved in the creation of Unigov in the form it took. It has been
judicially established that the intent behind excluding the townships and the excluded cities from
consolidation was race. The politicians who wanted unification concluded that "any attempt to
change the school system would endanger the proposal.”Consequently, the 11 independent
school systems were untouched.” See, Governing Metropolitan Indianapolis at 72, Similarly the
"nine townships were untouched, thus avoiding or at least muting, opposition from the elective
township trustees.” See, Governing Metropolitan Indianapolis at 72. "The largest suburban
municipalities were excluded from the territorial jurisdiction and tax base of the consolidate city-
county . . . [to] help mollify the potentially most effective suburban opposition.” See, Governing
Metropolitan Indianapolis at 73. The African-American community opposed Unigov "on the
ground that it would dilute the black vote." See, Governing Metropolitan Indianapolis at 94. The
Aftican-American community fought "Unigov on different terms [than the white suburban
community which fought] it on terms of integration . . . [blacks fought] it more on a political
basis. . . [suburban whites'] reason for fighting Unigov [was] that it opens up housing to blacks in
[their] area.” See, Governing Metropolitan Indianapolis at 95.

As one knowledgeable observer pointed out “the relationship of the schools to the

Unigov plan was a volatile issue that needed to be handled cautiously [by saying] “to have

24

C\E Temp\Temporary Internet Files\OLK8\Laudig Testimony.2.doc



116

included schools in Unigov would have raised the specter of racial integration . . . and would
have meant instant death for the plan.” See, Governing Metropolitan Indianapolis at 98. Owen
and Willbern noted that although “the school officials were in fact deliberately cooperating with
the mayor in order to keep the schools out of Unigov, a public statement would have
unnecessarily raised the ire of those who preferred to have the schools included. At the same
time, those who were opposed to the schools inclusion were tacitly reminded that the schools
would not be affected by Unigov.” See, Governing Metropolitan Indianapolis at 99. This leaves
no doubt that Unigov's final form that includes maintaining the City of Lawrence, as a separate
political entity, was in fact finally shaped by considerations of race.

The discriminatory effect of the final form was noted by Owen and Willbern in that if
“the old city had continued . . . blacks would have still been a minority, but they were developing
a good deal of pdlitical leverage, especially in the old city's normally victorious Democratic
Party. This advantage was reduced when Unigov extended the boundaries countywide. . . . The
[1980] proportion of blacks countywide [was] at about the level it reached 20 to 25 years [prior
to Unigov] and black leaders see this as a significant setback.” See, Governing Metropolitan
Indianapolis at 180. This perception was joined in by Ebony magazine that noted at the time of
Unigov's passage that "black political power had been diluted by Unigov. See, "Cities for
Blacks," Ebony, February 1978, pp 95, 101. Owen and Willbern endorsed the findings of
William Schreiber who concluded that Unigov “had an adverse effect on the influence of blacks
and especially on their influence wielded through the once-dominant Democratic Party. Finally,

consolidation dilute[d] minority group, especially black, voting power . . . whether . . ., as a side
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effect or primary purpose is difficult to determine, although there is cogent evidence that it [was]
the latter.” See, Governing Metropolitan Indianapolis at 198.

Unigov was constructed in a way that would greatly limit the political influence of
African-American voters and contained important provisions clearly tied to prevailing racial
concerns. These provisions centered on the local government institutions that would not be
consolidated into the new government. The townships and the excluded cities were excluded
from incorporation on account of race or color. Lawrence would have been dissolved and its
functions absorbed into the new city/county government if not for the politics of race.

In 1987, a group of African-Americans filed Mason v. Hudnut, Southern Districi of
Indiana, Indianapolis Division, IP-87-37-C challenging the manner in which precincts in Marion
County were created alleging that the precincts concentrated African-American voters into very
populous precinets thereby diminishing, by packing, the effectiveness of African-American votes
in Both major political parties. The case was settled and precincts were redrawn. As a direct
result of Mason, election reform was accomplished and in 1992 the political precincts were
redrawn in a way to create more equally populous precincts.

In 1992, a group of Marion County African-Americans filed Hines v. Marion County
Election Board, Southern District of Indiana, Indianapolis Division, IP-92-1727-C and Warren v.
Washington Township Board, Southern District of Indiana, Indianapolis Division, IP-92-1479-C,
which challenged the manner in which members of the Township Boards were elected. Board
members were elected at-large from the township as a whole with no subdistrict residency
requirements. As a direct result of the litigation, election reform was enacted by the legislature,
and in 1996 members.ef the township boards will be elected from seven (7) single-member
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districts rather than three (3) members at-large from the township. (See Entry of 27 September
1995 in Hines v. Marion County Election Board).

Between 1971 and 1994 there were modifications of single-member Marion County-
Indianapolis City—County Council district boundaries to assure white domination of special
taxing districts, called Special Service District Councils, that control police and fire services, and
prevented black "council members from obtaining a working majority on the Special Service
District Councils.” Between 1971 and 1994 the State of Indiana modified the membership
requirements for participation on the Special Service District Councils to assure white
domination and prevent African-American "council members from obtaining a working majority
on the Special Service District Councils." In 1971, 1975, and 1981 Indianapolis African-
Aniericans could have constituted effective voting majorities in six (6) City County Council
districts.

In 1971, 1975, and 1981, after the enactment of Unigov, the City-County Council enacted
racially discriminatory districting ordinances for the City-County Council which packed African-
Americans into four (4) City-County Council districts and "cracked" the balance of the African-
American population into districts where they constituted sizable, but ineffective, voting
minbrities. Indianapolis African-Americans could have constituted effective voting majorities in
six (6) districts. In 1987, a group of African-Americans filed Murray v. Hudnut, later renamed
Baird v. Indianapolis, Southern District of Indiana, Indianapolis Division, IP-87-111 C which
alleged that the 1981 Council redistricting violated §2. In 1990, the City County Council entered
into a consent decree in the Baird case in which it agreed to redistrict one year and one election

earlier than Indiana law required. The Federal District court held that it "could almost take
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judicial notice of the fact of such discrimination. Indeed, the evidence on this point admitted at
the hearing went largely unrebutted.” The Court also observed that the 1981 districting scheme
which provided for only four (4) African-American majority districts would have "been subject
to very serious Voting Rights Act challenges." (Baird, Entry of April 25, 1991, at 24).

Thus, in 1991, for the first time in the history of [ndiana, African-American residents of
Marion County were permitted to elect members of the City County Council from non-
discriminatory single-member districts. These districts came about only as a result of litigation.

Unigov "consolidated" political aspects of the county in a way which left the white
controlled governmental structures intact. Unigov "consolidated” political aspects of the county
in a way which demolished governmental structures that were African-American controlled or
that were sigxﬁﬁcantly influenced by African-Americans. In the recent past, the Indianapolis
Police Department would park patrol cars outside polling places on election day in an attempt to
intimidate and suppress Black voter turnout. Election recounts have targeted inner city precincts
and had the effect to intimidate minority voters and minority precinct workers.

There has never been a Republican nominee for a countywide executive or administrative
office in Marion County who was an African-American in Marion County. The Republican Party
has never slated an African-American for a Small Claims Court Judgeship in Marion County.

Democratic Party has only twice nominated an African-American for a Small Claims
Court Judgeship in Marion County. Marion County Democrats and Marion County Republicans
rarely nominate an African-American to be their candidate in a white single-member district.

With only one exception, the only time Republicans will nominate and African-American for a

28

CME Temp\Temporary Internet Files\OLK $\Laudig Testimony.2.doc



120

major office is if the Republican has little or no chance of winning. [See, Evan Bayh v. Marvin
Scott, U.S. Senate 2004]

There has been a lack of proportional representation in electing City County Councilors
from districts. There has historically been a lack of proportional representation has occurred in
electing the General Assembly delegation in Marion County that has only recently been
remedied. Prior to 1999 there has never been a candidate of choice of African-American voters
elected at-large candidate to the City-County Council. There is only one African-American
Township Assessor out of nine. There is are two African-American Township Trustees out of
nine,

No African-American has ever been elected to the Beech Grove City Council. No
African-American has ever been elected Beech Grove City Mayor, No African-American has
ever been elected Beech Grove City Clerk Treasurer. No African-American has ever been
elected to an office of Beech Grove City government. No African-American has ever been
elected to the Speedway City Cnuncii. No African-American has ever been elected Speedway
City Mayor. No African-American has ever been elected to an office of Speedway City
government. No African-American has ever been elected to the Southport City Council. No
African-American has ever been elected Southport City Mayor. No African-American has ever
been elected to an office of Southport City government.

The following township governments do not employ African-Americans in numbers

equal to their percentage of their population in the township.

a. Decatur Township;
b. Franklin Township;
c. Lawrence Township;
d. Perry Township;
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e Pike Township;

f. Warren Township;

g Washington Township;

h ‘Wayne Township.

The following excluded city governments do not employ African-Americans in numbers

equal to their percentage of their population in the township: Beech Grove, Lawrence, Southport,
Speedway. These cities and the townships in Marion County would have been dissolved and
their functions absorbed into the new city/county government if not for the politics of race.
Taken together as a whole, township governments in Marion County do not employ African-
Americans in numbers equal to their percentage of their population in the county.

The white political majority in Indiana and Marion County has a history of using voting
devices to dilute the voting efficacy of ethnic, and racial, minorities dating back to 1849, See,
Bryant v. Whitcomb, cited above at 1292, fn. 1.

Both major political parties in Marion County have candidate slating processes which
includes fees and which historically have been closed to African-Americans, especially the
Republican slating process. This slating fee affects the African-American community more than
the majority white community from seeking or obtaining a party's endorsement. The effect is that
African-American candidates are selected by white political leadership.

For example, the Republican party has never nominated an African-Arherican fora
countywide executive or administrative office. The Republican Party in the City of Lawrence has
never slated or nominated an African-American to a city elective office.

In the first Unigov election [1971] John Neff, the Democratic nominee, used a "white

picket fence” campaign in an attempt to appeal to white suburban Republicans by clearly
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implying his opposition to school desegregation. Richard Lugar was his opponent who had been
instrumental in excluding the township schools from consolidation under Unigov.

The exclusion was undoubtedly based, at least partly, upon his 1966 experience in which
he, as a member of the Indianapolis Public School Board, had proposed that the eleven school
districts of Indianapolis and Marion Coﬁnty be consolidated. The public reaction was so
overwhelmingly negative and hostile that Lugar withdrew his proposal having learned at
minimal expense the depth of sentiment in metropolitan Indianapolis for the segregationist racial
status quo. See, The Indianapolis Experience: The Anatomy of a Desegregation Case, 9 Indiana
Law Review 897 (1976) at 930 fu. 195.

In 1990, the white Republicah candidate for sheriff, Joseph McAtee, made special
targeted mailings of campaign literature naming his African-American opponent, something
candidates rarely do unless naming their opponent works to their advantage and including a
photograph, black and white and grainy.

In 1992, the Republican candidate for Attorney General, Timothy Bookwalter, a white
male, drove around small town Indiana with a full color standup photograph of his African-
American female opponent in a clearly race baiting campaign.

Lack of proportional representation has occurred not only on the Small Claims Court
benches, but also on all Township Boards; the City-County Council of the City of Indianapolis
and the County of Marion; the Indiana General Assembly generally; and the Marion County
delegation specifically; and the City of Lawrence and all other elective offices in Marion County.

Prior to 2002 there was only one (1) African-American Township Constable.
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Except for the County Sheriff in 2002, in which the Democratic candidate, an African-
American who was extraordinarily popular and a much-honored U.S. Marshal who had handled
an extremely well reported foreclosure action that had a potential for tragedy in a very skilled
way, beat the extraordinarily unpopular white Republican candidate, who only a year later losta
mayor’s race in which he was the incumbent, no African-American has ever been elected to a
county-wide administrative or executive office such as mayor, treasurer, anditor, prosecutor,
clerk, recorder, assessor or coroner.

Local govefnments in Marion County, especially excluded city and township
governments, are singularly non-responsive and show a significant historical, and contemporary,
disparity in the distribution of all types of governmental services by race in Indianapolis.

African-American areas of Indianapolis receive inferior city services such as street and
sidewalk cleaning, street and sidewalk repair, fire protection, police protection, flood control,
and storm sewers, The almost complete inability of African-Americans to obtain employment
with township governments is further evidence of systematic racial discrimination. For example,
as recently as 1998 neither Washington nor Lawrence Township employed any African~
Americans in their administrative offices (out of 19 and 9 employees, respectively). As of 1996,
the Lawrence Township Fire Department had only three African-American employees out of 84,
and the Washington Township Fire Department has only three African-Americans out of 130
employees. See, "Stipulation of Lawrence and Washington Townships Regarding Administrative
and Fire Department Employees. Thus, out of an aggregate employment in the two townships of
242 employees, 6 employees (less than 3%) are African-Americans, despite the fact that the

African-American population in those townships is nearly 25% of the total population. African-
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Americans continue to suffer from the legacy of official and private racial discrimination, which
contributes to their lack of equal access to the political processes within township government in
Marion County. Both the Indianapolis Police Department and the Indianapolis Fire Department
operate under an affirmative action decree.

It is only due to litigation that any of the racially and partisan-discriminatory electoral
structures in Marion County have been changed. But for the Voting Rights Act none of the
advances would have occurred. The plantation would still exist.

Thank you for providing me the opporfunity to present this.

Steve Laudig
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PREPARED STATEMENT OF THE HONORABLE GWEN MOORE, MEMBER OF CONGRESS,
BEFORE THE NATIONAL COMMISSION ON THE VOTING RIGHTS AcCT, JULY 22, 2005

The Honorable Gwen Moore (W1-04)
Testimony for the National Commission on the Voting Rights Act

Midwest Regional Hearing
Friday, July 22, 2005

I would like to extend warm greetings to the National Commission members, d panelists and ding
guests of the National Commission on the Voting Rights Act Midwest Regional Hearing. 1 apologize that I am

not able to attend in person, since I must remain in Washington, DC today as Congress is in session.

Td first like to commend the Lawyers Committee for Civil Rights Under Law and the other leading civil rights
organizations that created the National Commission on the Voting Rights Act. Since the last reauthorization of
the Voting Rights Act in 1982, the tactics used to disenfranchise minority voters has sunk to a new and

disgraceful level.

Milwaukee has the largest number of African-Americans in the state of Wisconsin, which has been a swing vote
state, especially in the 2000 and 2004 presidential elections. The state has been the breeding ground for new

tricks to effectively disenfranchise African-Americans, who are a critical and decisive voting bloc there.

Prior to 2000, a Wisconsin state statute enabled election inspectors to challenge electors by asking them
questions that had nothing to do with their eligibility to vote. In the 1996 Milwaukee mayoral race, when an
African-American county sheriff challenged the white incumbent, the election inspectors, under the mayor’s
authority, resurrected these archaic statutes to challenge black voters. Inspectors were asking questions like
“Do you plan to file an income tax in this ward?”"; “Are you married?”; or “Do you live with your parents?”
They were using a state statute as a means to justify asking these condescending and belittling questions. With
Considering Milwaukee’s high unemployment rate among African-Americans, these questions, many of which
directly or indirectly related to economic status, were clearly designed to suppress the vote. As people
answered “no” to some of these questions, they were given the false perception that they were not eligible to

vote. An election protection organization secured an injunction on election day to stop this clear voter
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suppression strategy. Subsequently, as a State Senator, I authored legislation to revise the statue to specifically

state what kind of questions could be asked of electors.

In the 2004 election, with George Bush having lost the state by 5,000 votes in 2000, there were all types of
flyers targeted to black voters with misinformation designed to discourage them from voting in Milwaukee,
which comprises most of my congressional district. For example, there was a flyer distributed by a fictitious
group called the “Milwaukee Black Voter League.” As Chairman Julian Bond mentioned in his speech during
the NAACP’s national convention in Milwaukee in July 2005, this flyer told black citizens they couldn’t vote
for President if they’d already voted in an election that year. Of course, there had been a strong outpouring of
votes for the mayoral race earlier that year. The flyer also told black citizens that a traffic violation made them
ineligible to vote; that conviction for anything by anyone in & voter’s family made the voter ineligible, and that

violating any of these restrictions would result in a prison term and the seizure of their children.

There was also another flyer mailed that included extremely racist remarks toward black supporters of Senator
Feingold. As a tasteless tactic of psychological warfare, the pejorative “N” word chided African American
voters for their previous allegiance to the Democratic pol. Yet another flyer urged black voters to vote by noon

with the confusing implication that voting was not possible after noon.

Such tactics create a divisive and polarizing environment. Racial tensions in Milwaukee drew national attention
as partisan combatants vied for the decisive African American vote. Hundreds of thousands of doltars were
spent on radio messages to inflame African Americans about Teresa Heinz’s claim that she was African. The
woman was born and raised in Mozambique, but of course the ads neglected to mention that because their point

was to create resentment that would discourage them from even bothering to vote,

Another tactic we need to monitor closely is the potential requirement of voters to present a photo ID like a
valid driver’s license at the polls. In the minority communities of Wisconsin, there are a disproportionate
number of people who either don’t have licenses or whose licenses are suspended or revoked. John Pawasarat
from the University of Wisconsin - Milwaukee’s Employment and Training Institute conducted a first time
study of the driver’s license status in Wisconsin by race/ethnicity, sex and geography. The study found that
78% of young African-American males between the ages of 18-24 and 66% of young African-American women
do not have a valid driver’s license. Fifty-seven percent of young Hispanic men and 63% young Hispanic
women also do not have valid driving licenses. We have to make sure that this circumstance, which again
relates more to economic status and the failure to pay fines rather than for traffic point violations, is not used as

another method to disenfranchise minority voters.
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We need to track and expose these tactics for what they are in order to continue to prove to the American
majority that we are not living up to the true meaning of democracy. Every vote is not being considered. Every
vote is not being counted. Here we are in 2005, and 40 years later underhanded tactics are still being taken to

suppress the black vote, which further justifies the need for the Voting Rights Act.

The most memorable disenfranchisement of minority voters during the 2004 election occurred right here in the
Midwest region in Ohio. A recent report found that 28 percent of all Ohio voters and 52 percent of black voters

said they experienced problems in voting.

While we review provisions of the Voting Rights Act that are set to expire in 2007, it is vital to evaluate our
recommendations and their constitutional impact. During the NAACP Convention, Rev. Jesse Jackson noted
that it is important for us not to fight to make provisions of the Voting Rights Act permanent. If Congress is
forced to go back and renew parts of the Act periodically, then we always have the opportunity to review and

improve these provisions based on the new underhanded tactics that might have arisen since the last renewal.

I am a strong supporter and advocate of voting rights. As a cosponsor of H.R. 939 — the Count Every Vote Act,
1 am in support of requiring a voter-verified paper record, allowing citizens to register to vote on Election Day
{Wisconsin has same day registration, but there is no national standard), improving security measures of voting
machines and requiring that there be at least one voting machine at every polling station that meets the needs of
disabled and language minority voters. Iam in support of requiring states to act in a uniform and transparent
manner when purging voters from state registration lists and establishing guidelines to provide for the
prosecution of those who engage in deceptive practices to keep people from voting. As a cosponsor of the

Democracy Day Act, I am also in support of making Election Day a legal public holiday.

Because I have experienced the deceitful tactics used to undermine the black vote —
Because 1 have witnessed the destruction and racial polarization these tactics create —
Because I am passionately believe in the true power of democracy —

I will continue to do all that I can to protect the voting rights of every American.

T look forward to reviewing the final report of the National Commission on the Voting Rights Act and again

commend the Commission for its great work.
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SENATOR BARACK OBAMA
STATEMENT FOR THE RECORD
NATIONAL COMMISSION ON THE VOTING RIGHTS ACT
MIDWEST REGIONAL HEARING
JULY 22,2005

As the nation approaches the 40™ anniversary of the signing of the Voting Rights
Act by President Lyndon Johnson, it is time for the nation to look back and see how far
we have come and at the same time recognize how far we have to go in our efforts to
ensure every citizen the right to vote.

It is remarkable to look back and think, just 40 years ago people like me were
routinely prevented from exercising their most fundamental right as citizens — the right to
vote. I think about a woman I met on the campaign trail last year. She decided to come
to shake my hand and take a photograph. She is a wonderful woman. She was not asking
for anything. I was grateful that she took time to come by. It was an unexceptional
moment except for the fact that she was bomn in 1894. Her name is Marguerite Lewis, an
African-American woman who had been born in Louisiana, born in the shadow of
slavery, born at a time when lynchings were commonplace, born at a time when African
Americans and women could not vote. Yet, over the course of decades she had
participated in broadening our democracy and ensuring that, in fact, at some point, if not
herself, then her children, her grandchildren, and her great-grandchildren would be in a
position in which they could, too, call themselves citizens of the United States and make
certain that this Government works not just on behalf of the mighty and the powerful but
also on behalf of people like her.

The very fact that Marguerite Lewis, and so many people like her — and like me —-
are able to exercise the right to vote is in large part due to the Voting Rights Act and its
implementation. So, on the 40™ anniversary of this monumental legislation, I hope we all
pause to appreciate what has been accomplished because of this law and why this Act
must be reauthorized.

At the same time, none of us can deny that the last two Presidential elections have
had too many problems to say that there is nothing left for the Voting Rights Act to do —
that we don’t need to reauthorize this law. When too many voters stand in long lines for
hours, when too many voters cast votes on machines that jam or malfunction or suck the
votes without a trace, when too many voters try to register to vote only to discover that
their names don't appear on the roles or that partisan political interests and those that
serve them have worked hard to throw up every barrier to recognize them as lawful, when
too many voters will know that there are different elections for different parts of the
country and that these differences turn shamefully on differences of wealth or of race,
when too many voters have to contend with State officials, servants of the public, who
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put partisan or personal political interests ahead of the public in administering our
elections — in these circumstances, we have an obligation to fix the problem. So we must
ask ourselves, what can we do to ensure that the nation’s laws, and the Voting Rights
Act, help fix these problems. I hope these hearings help us answer that question.

I am so pleased that so many brilliant minds have joined in the regional hearings
to evaluate the issues surrounding voting and the Voting Rights Act, including my former
colleague and good friend Judson Minor. I look forward to working with all of you to
reauthorize the Voting Rights Act and ensure that the nation’s voting rights are
strengthened and protected in the years to come.
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Testimony Before the Midwest Regional Hearing

National Commission on the Voting Rights Act
" Mark Ritchie, President, Institute for Agriculture and Trade Policy

My name is Mark Ritchie and I live and work here in Minnesota, serving as the President
of the Institute for Agriculture,and Trade Policy. For the last two years I had the privilege
of heading up National Voice, a non-partisan coalition of community, faith, and business
otganizations that organized the NOVEMBER 2 voter registration and Get Out the Vote
campaign that operated in about two dozen states around the country.

Thank you for this opportunity to provide testimony at this very Midwest regional
hearing of the National Commission on the Voting Rights Act. On behalf of those of us
from Minnesota and throughout the Midwestern region I want to express our appreciation
for your efforts to hear from concerned people from all across this nation.

Here in Minnesota, over 300 voter registration groups created the Minnesota Participation
Project, pulling together a wide diversity of grassroots and community groups into an
effective, non-partisan statewide voter mobilization effort. I am very proud of what we
accomplished here in Minnesota and nationwide - with over 5 million new voters
registered by the organizations that participated in coordinated efforts.

In the course of this work we became more fully aware of the many challenges that still
remain to the full achievement of voting rights here in the US. Although we celebrate the
40" anniversary of the signing of the Voting Rights Act, there is still much to be done.
Perhaps we can take some comfort in recent statements by the Chairman of the House
Judiciary Committee who seems to understand what is at stake. In a recent speech to the
National Association for the Advancement of Colored People's (NAACP) Convention in
Milwaukee, Chairman Sensenbrenner summarized the challenges ahead in this way:

“Our democratic system of government has as its most fundamental right the right of its
citizens to participate in the political process. Adopted 135 years ago, the Fifteenth
Amendment ensures that no American citizen's right to vote can be denied or abridged by
the United States or a State on account of race, color, or previous condition of servitude.
As far too many here know and have experienced, some government entities have not
only been unfaithful to the rights and protections afforded by the Constitution, but have
aggressively - and sometimes violently - tried to disenfranchise African-American and
other minority voters.”

From my perspective, his statement is accurate. Some government entities have not only
been unfaithful to the Constitution they’ve used violence, harassment and intimidation to
deny access to the polls to minority voters, This past year we were reminded of the
murders of three young men doing voter registration 35 years ago in Mississippi. And
while we may no longer be witnessing murder as a tactic to stop citizens from exercising
their right to vote, we are seeing an upswing in subtler voter intimidation tactics. We
need to stop intimidation in its tracks so that we never have voter registration volunteers
murdered or threatened again.
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to make voting instructions available in all common languages and additional provisions
to help voters obtain assistance if their inability to read, speak or understand English is a
barrier to exercising voting rights. Our commitment to the equal opportumty to
participate in the political process demands nothmg less. -

The language issues remind us that we need to both re-authorize Section 5 and also to
renew our commitment to full access to voting rights by reauthorizing the provisions of
Section 203 to ensure that all citizens have available to them the kinds of assistance
needed to ensure their full participation, regardless of their English proficiency.

Section 203 of the Voting Rights Act has become a very important protection to our most
vulnerable Americans. When a group of citizens cannot participate in our elections for
whatever reason, it undermines the foundation of our democracy. Since 1975, section 203
has afforded many new Americans the ability to partake in our democratic process,
empowering them to make America their new home by electing their representative of
choice. Today, there are over 450 jurisdictions mandated by section 203 to provide in
language voting materials to at least one of the following community: American Indian,
Asian American, Alaskan Native, and Spanish-heritage citizens.

Although Minnesota is not currently covered by Section 203, anesota has a growing
population of immigrants and refugees who are looking to make this state their new
homes. In the twin city area, there are over 45, 000 Hmong Americans (according to the
2000 US Census), many of them are U.S. citizens, many of them will become active
citizens in a few years. As in many other communities across the U.S. we are relying on
Section 203 to afford the same protection of their voting rights in the near future. The
lack of language access should not prohibit any American from voting.

Furthermore, we need to renew the expiring provisions of the Voting Rights Act. It
should be pointed out that two recent 5-to-4 decisions of the U.S. Supreme Court have,
unfortunately, thrown the legal standard to be applied in the preclearance process into
some doubt. When Congress convenes to consider the reauthorization of Section 5, it
should fix these new ambiguities with clear legislation.

When jurisdictions subject to Section 5 submit proposed changes to their election laws to
the attorney general or D.C. District Court for preclearance, they are required to show
proof that the proposed changes do not make minority voters worse off. This standard
was long understood to . prohibit jurisdictions from implementing both purposefully
discriminatory voting changes and those with a discriminatory (or “retrogressive”) effect
But, in 1999, the Supreme Court issued a decision that effectively eliminated the

“purpose” part of this test. This decision, in Reno v. Bossier Parish Sch. Bd. (2000),
dramatically reduced the power of Section 5.

Despite the plain language of Section 5 and the strong evidence that the school board in
Bossier Parrish was acting with an unconstitutional intent to discriminate against black
voters, the Supreme Court found no basis for an objection under Section 5.
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forced to stand in long lines, as was the case in too many voting places last November, is
one of the most effective ways to deny voting rights.

Today we should give thanks to those who came before us and who had the courage to
admit, like President Johnson, that government has a responsibility to ensure a well-
functioning democracy. Renewal of the Voting Rights Act and ensuring full political
participation by all voters should not be partisan issues.

After all, the four previous extensions of the Voting Rights ‘Act received strong bi-
partisan support and were signed into law by four Republican Presidents, including
Ronald Reagan who called the right to vote “the crown jewel” of American democracy.

Fulfilling our commitment to build a healthy and well-functioning democracy requires
going beyond simply re-authorizing the Voting Rights Act. We must also be prepared to -
address myriad and new 21 century challenges here in Minnesota and around the nation,

To summarize my recommendations regarding expiration of those crucial sections
of the Voting Rights Act that will expire in 2007, I believe Congress should:

1. Re-enact the Section 5 pre-clearance requirements for 25 years,
consistent with the time period adopted with the 1982 extension. These
provisions directly impact nine states with a documented history of
discriminatory voting practices and local jurisdictions in seven others
by requiring them to submit planned changes in their election laws or
procedures to the U.S. Department of Justice or the District Court in
Washington, D.C. for pre-approval.

2. Renew Section 203 for 25 years so that new citizens and other
Americans who are limited in their ability to speak English can continue
to receive assistance when voting. These provisions currently impact
466 local jurisdictions across 31 states, i

3. Renew Sections 6-9, which authorize the attorney general to appoint
election monitors and poll watchers.

4, Provide for the recovery of expert fees in voting rights litigation.

5. + Enact language that restores the original intent of Congress as expressed

in the 1982 reauthorization and repairs the damage done by two

- narrowly detided U.S. Supreme Court decisions which fundamentally
weaken the administration of Section 5: Reno v. Bossier Parish Sch. Bd.
(2000) and Georgia v. Ashcroft (2003).

Thank you again for this opportunity to provide testimony and for your excellent work to
ensure that the Voting Rights Act is both re-authorized and renewed. I look forward to
reading the final report of this Commission and on celebrating both the 40™ anniversary
of the original enactment of this historic law but also the introduction and safe passage of
a stronger and forward-looking Voting Rights Act.

July 21, 2005, Minneapolis, Minnesota
Mark Ritchie, President, Institute for Agriculture and Trade Policy (mritchie@iatp.org)
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Voting Rights Act of 1965 Reauthorization Hearing
Elona Street-Stewart - July 22, 2005

Thank you for the opportunity to present today. My name is Elona Street-Stewart and I
am Chair of the St Paul Board of Education. In addition, I am program staff for Racial
Ethnic Ministries and Community Empowerment for the Synod of Lakes and Prairies, a
middle governing judicatory of the Presbyterian Church USA. My service area is W1,
MN, IA, NE, SD, ND, and the northeast corner of Montana ~ the Ft Peck Indian )
Reservation. [ travel this area from east to west, north and south and engage in
community relationships of small and large proportions, particularly with American
Indian, historic racial ethnic, and immigrant/refugee groups,

Key sections of the Voting Rights Act of 1965 are set to expire in 2007. As a high school
student I experienced the passage of the VRA as cause for celebration within the African
American community and civil rights organizations across the nation. It now appears that
135 years after the 15™ Amendment to the US Constitution and 40 years since the
passage of the VRA, the right to vote is not secure for those communities of people
recognized by our nation’s courts to have suffered discriminatory actions prior to 1965,
such as racially motivated violations and voting irregularities.

The results of the 1990 and 2000 Census brought a realignment of voting districts
through a congressional redistricting process. For the first time, significant numbers of
African American and Latino officials were elected from new districts where there were
sizable populations of people of color. However, since then the numbers have not been
sustained or increased nor have elections produced a horizontal widening of the diversity
of candidates and elected representatives. The reassigned residents as citizens are not
significantly aware or solicited for strategic planning or comparative analysis of the

impact of the changes in district geographical dimensions, economic transitions or
demographic variances,

There are likely to be changes of 2-3 justices on the Supreme Court over the next few
years. Since the Court has not always found in favor of minority voting rights, it is
important to address these issue legislatively in order to accomplish fair and equitable
protection to America’s right to vote by its citizens. This should protect the rights of
American Indians, people of color, those in poverty or injunctive relief to eligible
individuals previously convicted of a criminal offense unless such person is serving a
felony sentence in a correctional institute or facility at the time of the election.

I offer a description of an incident that happened on the Red Lake Nation in 2004 as
follows:
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Although there were several attempts to suppress the Native American vote in Minnesota
in 2004, what happened in Red Lake was the most blatant. The Red Lake Nations is the
only closed Indian Reservation in Minnesota and in theory anyone who is not a Red Lake
tribal member should get permission from the tribe before coming onto their reservation.
On Election Day that did not happen and several party sponsored challengers showed up
on the reservation before the polls opened. There are four voting precincts on the Red
Lake Reservation. The Ponemah precinct is were the major issues occurred. A
Republican challenger showed up in Ponemah, first he started questioning and
intimidating the election judges, he then started to intimidate the voters by arbitrarily
challenging individuals who were standing in line to vote. Some potential voters left the
precinct because of this challengers antics. The Red Lake Tribal Police Department was
called to observe the situation. However, this challenger’s behavior worsened once the
officers arrived. He continued to disrupt the voting process and eventually the Tribal

Officers were forced to remove him from the precinct and escort him to the reservations
border.

A few things to note: 1. According to one election judge up until this election no
challenger had ever showed in Red Lake during an election, 2. Red Lake is the only area
in the state where all of the election judges are native ( and nearly the entire voting
population is Native), 3. Some of the challengers that showed up in Red Lake were from
out-of-state )according to one of the election judges, the challenger at Ponemah was a
lobbyist from DC), 4. The other two challengers (one republican and one Democrat) that
showed up in Red Lake only observed and did not disrupt the voting process (the
challenger at Ponemah as Republican). This incident made the national news (CNN).

Louann Crow was the Red Lake tribal member and election judge who testified in the
Senate.
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PREPARED STATEMENT OF ALICE TREGAY BEFORE THE NATIONAL COMMISSION ON THE
VOTING RIGHTS AcT, JULY 22, 2005

TESTIMONY OF ALICE TREGAY — REAUTHORIZATION OF THE VOTING
RIGHTS ACT

As a member of the Rainbow/PUSH Coalition, an organization founded by the Reverend
Jesse Jackson aimed at social change and justice for all Americans, I have experienced
firsthand the problems facing many African-Americans in seeking to exercise their right
to vote. These problems often cannot be solved by organizations such as Rainbow/PUSH
alone, as we need the laws of the federal government to offer protection to Americans
seeking to vote for the officials of their choice. Without legislation such as the Voting
Rights Act, we cannot ensure justice and equality for all Americans in the exercise of
their Constitutional rights. The problems concerning districting of the wards in Chicago
and barriers to voting access in Chicago illustrate how important the Voting Rights Act is
to preserving African~Americans' right to vote.

Redistricting

The City of Chicago has had more than its share of problems concerning mapping of
voting wards. The city is broken down into various wards, and each ward elects an
"alderman," which aldermen collectively serve as an equivalent to a city council. In the
mid-1980s, a suit was brought against the City of Chicago regarding the alderman wards,
as African-Americans in Chicago's wards were not being adequately represented. Due to
the lack of majority African-American wards, it was very difficult to elect African-
American aldermen, or even to elect the candidate of the African-American population's
choice. :

The federal court in Illinois ordered that the city's wards be remapped to create a larger
number of African-American majority wards. The maps were redrawn in 1985, creating
2 majority black wards, for a total of 19 African-American wards. As a result, both
African-Americans and Latinos were more fairly represented in Chicago's aldermen
wards — two additional African-American aldermen and two Latino aldermen were
elected in special elections. One of these Latino aldermen is now an Illinois United
States Congressman, Congressman Gutierrez.

Although the 1985 Chicago redistricting resulted in a fairer representation of minorities
in Chicago elections, the population has changed, and the wards in Chicago have again
been mapped in a manner that results in an unequal and unfair representation of African-
Americans. The wards are oddly drawn in a manner that "packed” too many African-
Americans into wards. Certain Chicago wards contain almost 95% African-Americans,
even though a ward need only be about 65% African-American to ensure that the
African-American population of that ward be able to elect the candidate of their choice.
Rather than "packing" large numbers of African-Americans into a single ward, the ward
maps could be and should be re-drawn to include a greater number of wards for greater
minority representation. This has not been done, seemingly to prevent a greater number
of African-American and Latino aldermen from being elected to office. The local
government does not seem willing to fix this problem, as the incumbent aldermen are
more likely to maintain their position under the present ward maps. Federal action and
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protection is needed in order to ensure fair and equal representation of all of Chicago's
residents, and to remove the obstacles that are posed to minority candidates under the
current districting scheme.

Barriers to Voting

In both the 2000 and 2004 elections, the voting status of many African-Americans in
Chicago was challenged, and many African-Americans lost their votes in these elections.
This group faced challenges to registration — the voting registration form was difficult for
many to fill out completely, and the forms were rejected if they were not filled out
completely and accurately— as well as challenges to their right to go to the polls and cast
votes. Many African-Americans are wrongly removed from the voting rolls, purportedly
because they no longer live at the address that is listed on their voting registration, despite
having lived in the same house for many years.

As noted in an October 2004 article in The Chicago Reporter, "In the March [2004]
primary, 13,424 voters in majority black wards who were incorrectly challenged took the
extra steps at the polls to restore their voting status, compare with 3,745 voters in
majority white wards and 2,006 in majority Latino wards. Those who did not have
enough identification either had to go home to get it or used provisional ballots." Rupa
Shenoy, A Challenging Election, THE CHICAGO REPORTER, Oct., 2004, available at
<http://www.chicagoreporter.com/2004/10-2004/vote/votel htm>.

An example of how African-Americans are disenfranchised due to sloppy, incorrect, or
inappropriate application of voting laws or procedures concerns a resident of Chicago
named Joelle, who told me of her plight in the hopes of preserving her vote. Joelle has
lived in her Chicago home for many, many years. In both the 2000 and 2004 elections
Joelle went to her polling place to cast her vote, as she had done many times before.
However, in both 2000 and 2004, she was told at the polling place that she was not on the
voting rolls and was not entitled to vote. Although this seemed impossible to her, as she
had not moved, her polling place had not moved, and she was an active voter for many
years, Joelle responded that she would then cast a provisional ballot in 2004, After the
election, she was told by the Board of Elections that her provisional ballot was not
counted. No reason was given.

In the 2000 presidential elections, many Chicagoans' votes were lost or subject to
"falloff." Of the 1,027,627 votes cast in Chicago, only 9555,261 were counted - this was
a loss of 72,366 votes (7.04% of the votes cast). See STATEMENT BY LANCE GOUGH,
EXECUTIVE DIRECTOR BOARD OF ELECTION COMMISSIONERS FOR THE CITY OF CHICAGO,
available at <www.eac.gov/docs/ June%203%20Punch%20Card%20-
%20Lance%20Gough.doc™>. Many, if not most, of these lost votes were cast by African-
Americans.

The Voting Rights Act is essential to protect the rights of minority voters, and as
demonstrated by the problems faced by African-American voters in Chicago, is still as
necessary today as it was years ago. Problems in access to voting still exist for many
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minorities, and the Voting Rights Act provides a means to address the barriers faced by
many minority voters or would-be voters. I urge our lawmakers to reauthorize the
provisions of the Voting Rights Act.
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Statement of Thsan Ali Alkhatib
Board President
Arab-American Anti- Discrimination Committee
Detroit Chapter

Before the
National Commission on the Voting Rights Act
July 22, 2005

Introduction:

Good afternoon. My name is Thsan Ali Alkhatib. I am and an attorney in private
practice and the President of the Detroit Chapter of the American- Arab Anti-
Discrimination Committee (ADC). I live in Dearborn, Michigan, which is a suburb of
Detroit. Greater Detroit has the largest concentration of Arab Americans in the United
States.

I appear before you on behalf of the ADC-MI Regional Director, Mr. Imad
Hamad, who unfortunately was unable to appear due to.a previous commitment. As I'm
sure many of you are familiar with, the ADC was founded in 1980 by U.S. Senator James
Abourezk, and is the largest Arab American grassroots civil rights organization, which
welcomes people of all backgrounds, faiths and ethnicities as members. It has members
in all 50 states, and it’s national headquarter is based out of Washington, D.C.

Arab Americans suffer from Discrimination:

Arab Americans, as a minority, face discrimination. However, the irony is that Federal
law does not consider Arab Americans as a minority. In fact, we are considered White
when actually we face the discrimination that Black and other non-white communities
face. Furthermore, this discrimination intensified in the aftermath of the September 11
terrorist attack on the US.

In the year following the terrorist attacks on September 1, 2001, the following hate
crimes and discrimination were documented by ADC':

- There were over 700 violent incidents reported targeting Arab Americans, or those
perceived to be Arab Americans, Arabs and Muslims in the first nine weeks following
the attacks. Unfortunately, this included several murders.

- There were 165 violent incidents from January 1-October 11, 2002, which was a
significant increase over most years in the past decade.

- There were over 80 cases of illegal and discriminatory removal of passengers from
aircraft after boarding. These incidences actually occurred before the aircraft took
off, and was based on the passenger’s perceived ethnicity.

! Report on Hate Crimes and Discrimination Against Arab Americans; The Post-September 11 Backlash
September 11, 2001-October 11, 2002
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- There were over 800 cases of employment discrimination against Arab Americans,
which was approximately a four-fold increase over previous annual rates.

- And lastly, there were numerous incidents of denial of service, discriminatory service
and housing discrimination.

Having said that, I speak before you regarding the fundamental fight to vote.
The Preamble of the Constitution of the United States reads:

“We the people of the United States, in order to form a more perfect union,
establish justice, insure domestic tranquility, provide for the common defense,
promote the general welfare, and secure the blessings of liberty to ourselves and
our posterity, do ordain and establish this Constitution for the United States of
America.”

The American form of government is a system of dual sovereignty- the federal
government and the state governments are sovereign. However, ultimate sovereignty is in
the American people. Voting is how the people of the United States exercise this
sovereignty.

The right to vote is guaranteed in the Fourteenth and Fifteenth Amendments of
the US Constitution. However, despite the lofty promises of the Declaration of
Independence and our Constitution, our reality in this country is that belief in noble ideals
has coexisted with unconscionable practices of discrimination. When it comes to the right
fo vote, it has been a struggle to enable minorities to exercise this right. To deal with this
reality, Congress passed the landmark 1965 Voting Rights Act to provide the tools
necessary to enforce the voting guarantees of the Fourteenth and Fifteenth Amendments
of the US Constitution. In fact, it was President Lyndon Johnson, on signing the Voting
Rights Act on August 6, 1965, that stated:

“The Act flows from a clear and simple wrong. Its only purpose is to right that
wrong. Millions of Americans are denied the right to vote because of their color.
This law will ensure them the right to vote.”

I would like to present an example of voting discrimination that occurred in the
city of Hamtramck:

As I stated previously, even before the September 11th attacks, Arab Americans
and those perceived to be Arab Americans were subject to discrimination. An example of
discrimination occurred in Hamtramck, Michigan, in 1999.

Hamtramck is a small town in Wayne County, Michigan. The Hamtramck
Chamber of Commerce describes the city as follows:

“Hamtramck has been a destination and become home for many immigrants to the
United States for most of this century. Originally established in 1798 as the
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township of Hamtramck, in what was then part of the Northwest Territory,
Hamtramck was organized as a village in 1901. While a quiet farming town at the
turn of the century, the population soared during 1910-20, when it was the fastest-
growing community in the nation, spurred by the booming automobile industry.
Thousands of immigrants, mostly of Polish and other European descent, settled
here. Today, immigrants from all over the world continue to settle in Hamtramck,
enriching our community with their cultures and customs.”

The incident that resulted in the involvement of the US Department of Justice in
November 1999 is rooted in the fact that immigrants “from all over the world” came after
the immigrants from Polish and European descent. The increasing numbers of non-
European, non- Polish immigrants had an effect on the city of Hamtramck. In'a
democracy, demographic change translates into political power. A few members of the
established community wanted to make sure that the demographic change does not
translate into a sharing of political power with new comers “who are not like us.”

On November 2, 1999, Hamtramck held a general election for the municipal
offices of mayor, city council and city clerk. There were a number of dark-skinned
citizens of Hamtramck wanting to vote, but were harassed by individuals that wanted to
keep the election “pure.”

Under Michigan law, political parties and citizen groups have the right to
designate “challengers.” M.C.L. Section 168.730. “Challenges™ are individuals who have
the right under Michigan election laws to observe the electoral process and challenge the
eligibility of a person to vote. The challenger must have good reason to believe the
individual is not a registered voter. MCL Section 168.733.

In October of 1999, a group called “Citizens for a Better Hamtramck™ (“CBH”)
registered with the City Clerk of Hamtramck to provide “challengers™ for the November
1999 general election. CBH stated in its registration, the goal was keeping the election
“pure.” Also during that same election, another group called the Committee to Re-elect
Mayor Zych (the Zych Committee), registered to provide their own “challengers.”

In Michigan, a challenger may contest a voters’ eligibility on the ground of
citizenship, age and/or residency. At the November election of 1999, more than forty
voters in Hamtramck were challenged by CBH on the ground of their “citizenship.” The
challenged voters had dark skin and distinctly Arab/Muslim names such as Mohamed,
Ahmed, and Ali. Although a number of the challenged dark-skinned voters produced US
passports as proof of citizenship, which is conclusive evidence of citizenship, members of
CBH were not satisfied, and the election inspectors required citizenship oaths as a
prerequisite to voting. No white voters were challenged for citizenship and required to
make an oath before being allowed to vote. The City did not prevent the challenges on
the basis of color and surname from continuing. Moreover, the chairperson of one
election precinct directed election inspectors to the effect that anyone who “looks Arab”
must show a driver’s license and voter registration card.

? www.hamtrameck.com
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The Attorney General of the US filed action against the city of Hamtramck for
violating Sections 2 and 12 (d) of the Voting Rights Act of 1965.> This action resulted in
the following actions:

1. The city was to establish a training program to train election officials and
private citizens regarding the proper grounds for election challenges;

2. The city was to train election officials to remove challengers who appeared to
be discriminating against voters based on their race, color or ethnicity;

3. The city was to provide notices in English, Arabic, and Bengali to inform
voters regarding these procedures;

4, And lastly, the city was to provide bilingual workers on election day.

According to Imad Hamad, ADC-MI Regional Director, “the involvement of the
Department of Justice was most welcome and restored the community’s faith in the
system. It reassured them that their right to vote is backed by the enforcement power of
the United States.” According to Mr. Hamad, the Department of Justice made sure to
involve community organizations in the process.

Wayne County criminally prosecuted those who were harassing the voters on the
basis of a Michigan common law. Community activist, and Wayne County lead attorney,
Mr. Abed Hamoud, stated that the decision to criminally prosecute the harassers was not
an easy routine decision. In fact, Wayne County prosecutor at the time, John O’Hair,
wanted to send a strong message that the county would not tolerate such actions. To Mr.
Hamoud’s recollection, it was the only prosecution of its kind under an obscure Michigan
common law section.

In Conclusion, despite more than four decades passing since the enactment of the
Voting Rights Act, discrimination is still a reality of American life. The following
provisions of the Voting Rights Act are scheduled to expire in 2007:

1. Section 5 preclearance provisions,

2. Section 203 bilingual ballot access protections,

3. and the examiner and observer provisions that authorize the Department of

Justice to appoint an examiner or observers to any jurisdiction covered by
Section 5.

We urge that these provisions be expanded in scope to include areas with
concentrations of Arab Americans. Our experience tells us that discrimination is still a
reality of American life. We urge that the expiring provisions are expanded, strengthened
and made permanent. As our regional director Imad Hamad always states “ rights are nice
to have but the key is enforcement. All the rights in the world are worthless unless there
is a strong serious enforcement mechanism behind them.”

Ithank you for allowing me the time to come before you,

* The United States of America v. City of Hamtramek, Case # 00-73541
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Consideration of Miami-Dade County Florida for Inclusion in the Extension of the Voting Rights Bill

Bradford E. Brown
Aug 4, 2005
Florida Regional Hearing
National Commission on the Voting Rights Act
Orlando, Florida

Few locations have been identified in the national conscience with voter rights obstructions as Miami-Dade
County Florida. The travesty of the 2000 election, the debacle of the 2002 primary and the immense effort
on the part of watch dog organizations in the 2004 election is overwhelming... The 2000 election resulted
in hearings in Miami of the U.S. Commission on Civil Rights (at which I testified) and their subsequent
report, the U.S. Justice Department entering into a consent decree with Miami-Dade County concerning
the treatment of Haitian Creole speaking voters, and a suit by the NAACP and supporting organizations
against Miami-Dade County also resulting in a consent decree. The later was signed too late to impact the
2002 mid term and gubernatorial elections.

Since that time a new threat to Black voting empowerment has occurred. In the 1990s a voting rights suit
was filed in Federal Court and a court decision rendered and then upheld by the 11™ Circuit, which declared
that at large elections to the Miami-Dade County Commission deprived minority voters of their right to
representation. Now, there is a referendum to go before the voters to amend the County Charter to remove
the executive powers of that Commission and give them to the County Mayor. A simple example of that
impact will suffice for illustration of this impact. There are over 100 Advisory Boards and Committees in
Miami-Dade County ranging from the Community Relations Board to the Hospital Trust. The mayor
would be the sole selector of all of these positions. This removes the ability of the current 4 Black out of
13 total Commissioners to ensure that their constituents have a voice. Currently there are efforts to adjust
the Commission numbers and boundaries to enable Haitian American and non-Cuban Hispanic
representation and the strong mayor would greatly dilute that impact as the County manager would become
essentially a staff assistant to the Mayor and no longer report to the Commissioners. The mayor rather than
the County Manager would have the power to hire, supervise and remove all Department Heads.

To understand how this situation came to be, a little history is necessary. Through much of its history
Miami-Dade County was predominantly an old south area despite the presence of tourism in some sections.
Segregation was the law and custom. The Klu Klux Klan rode to discourage Black voting, including a
major effort in 1939. With this background one might wonder why it did not meet the criteria for inclusion
under Section 5 of the Voting Rights Act I in the first place.

In the years following World War II, Miami boomed with persons moving to Miami, many of whom had
served part of the War there. Tourism expanded as the middle class grew more affluent. Union
conventions came to Miami as did national television shows like Jackie Gleason. Black entertainers began
to appear on Miami-Beach although they could not stay overnight there. With the rise of the 1960s civil
rights movement, Miami powers that be decided that if it followed the example of the Birminghams of the
south their growing tourism industry could be greatly damaged. As a result a County Community Relations
Board was established and desegregation tokenism was quickly agreed to, although not without a few
bumps and disruptions. The civil eruptions in the Black communities of Miami came in the 1980s much
later than in other areas.

However the Anglo hegemony that ruled Miami in the 1950s and 1960s is gone. The Cuban refuges began
arriving in the 1960s and after a hiatus in the 1970s exploded again in the 1980s and continues to this day.
More recently immigration of non-Cuban Hispanics has increased. Today the approximate population is
40% Cuban Americans and the remainder divided approximately equally between non-Cuban Hispanics,
Blacks and Anglos. The Black population has shifted, and now has large Caribbean components from both
Haiti and the English speaking islands.

When the single member district suit was filed Anglos still had a controlling vote. Now there are two
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Anglo, 4 Black and 7 Cuban Commissioners. Both of the mayors elected under the current executive
mayor system have been Cuban Americans. The residential segregation in Miami is such that the western
haif of the county is very heavily Hispanic and tends to vote Republican while the Black population is
primarily in the eastern part just back for the water. Within those areas the Haitian population is
concentrated in the more northeasterly portion.

Highlights of the consent decrees agreed to by Miami-Dade County following the 2000 election are
instructive. The County agreed to an equitable distribution of laptop computers amongst polling places.
This arose because the telephone access to check on registrations so individuals could be directed to the
correct polling place was essentially non-functional while the Hispanic dominated western areas all had
laptops with immediate access! The consent decrees go into significant detail in addressing this issue

Another agreement stated that a duly qualified official shall be stationed at the end of the line at poll
closing time so that every voter in line at that time would be given the opportunity to vote. The closure of
polling places in 2000 arbitrarily eliminated persons who had been in line prior to the closing time. This
problem of persons being in line took place in predominantly Black precincts as the increase in registrants
and turn outs brought numbers that the elections department was unprepared to handle. The lack of the
laptops contributed to this. In the Hispanic areas they prepared for increases due to increases in persons
becoming citizens etc but not in the Black areas. The problem was exacerbated because of the failure to
provide assistance in Creole and the prevention of persons taking someone into the polling place to assist
them.

The Elections Department also agreed not to place signs stating that a photo ID was required to vote. Photo
IDs have been shown nationwide to be less frequently held by Black voters, particularly those who are low
income, and Miami is noted as one of the poorest cities in the country.

In addition equitable staffing and equipping of polling places was stipulated.

An outreach and education effort was also agreed to, and in 2004 that did take place. However it was not
done fully in the manner I believe the consent decree called for, namely a specific effort involving the
NAACP (named in the decree) and others to request specific input as per the decree, into any proposed
changes.

Also not fully carried out in our opinion, were the efforts to contact persons who file incomplete
registration forms and those who had been wrongly removed from the voting lists by the State of Florida in
2000 under the ruse of removing only ex-felons.

These examples indicate clearly the differential treatment of Black voters by the Miami-Dade County
election operations. This consent decree ends May 15 2005.

The consent decree with the U.S. Department of Justice was based on allegations that Creole speaking
voters at several precincts were denied assistance from persons of their choice and that oftentimes the poll
workers providing assistance did not speak Haitian Creole. Even where persons were allowed to bring
someone to assist them that person was limited to being allowed to explain the sample ballot and not
allowed into the polling booth. There are nine pages of specific agreements to address this issue. The
decree ends on December 31, 2005. An issue of concern in the termination is the spreading out of the
increasing Haitian population and the increasing number of individuals becoming citizens as the decree
focuses on “Haitian” precincts. The number of precincts with increasing Haitian voters is growing,.

Of course it is recognized that the consent decrees make no stipulation of guilt.

Since 2000 the Miami-Election Reform Coalitions (MERC) was founded, which includes the Miami-Dade
NAACP. It continues to work today. The 2000 primary was a debacle as the new machines failed, (worse
in heavily Black areas). This likely cost former Attorney General Janet Reno the Democratic nomination
for governor. As a result the County Commission took away all but the specifically legal requirements of
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the Director of the Elections Department and put the County Manager in charge. And directed him to use
whatever County resources were necessary for the November 2002 general election. MERC was very
much involved in this effort. In addition a significant election protection effort was carried out on Election
Day primarily by the NAACP and People for the American Way (PFAW).

The County Manager removed the director of elections and hired a replacement approved by the County
Commission. In the run up to the election MERC was very active, directly working with both the Elections
Department and the County Commission. In the 2004 election there was a massive election protection
effort run jointly by the NAACP and PFAW. Other groups also had monitoring activities. Teams of
lawyers were poised to act immediately on any violations. The U.S. Department of Justice also monitored
their consent decree and stood ready to go to other polls if problems were brought to them by the election
protection workers. As a result things generally went smoothly on Election Day, but there were issues in
the early voting. Early voting resulied in extremely long lines and these seemed to be the worst in Black
areas, although precise data are not available. At one early voting site in a predominantly Haitian area,
spurious challenges were made concerning persons giving assistance to voters and this held up voting so
long that numerous persons left before voting. The Justice Department when contacted, resolved this with
Miami-Dade’s Election Department and the problem did not re-occur. Nevertheless there were enough
issues that the County Manager has since removed the Director of the Elections Department and replaced
her with the approval of the County Commission. It should be noted that in most Florida counties the
Supervisor of Elections is an elected official but in Miami our single member district commission assures
that the Department Director can be held to be responsible to all areas.

What of the future? MERC has been successful but how long can we rely strictly on citizen volunteers?
The NAACP has been the member of the coalition with the greatest political clout, but the NAACP
participates less in MERC’s week to week work due to the press of other issues such as educational equity,
economic development and police behavior. The NAACP weighs in particularly when issues need to be
brought before the County Commission. The tremendous Election Protection effort in Miami, with
volunteers coming in from all over the country, especially lawyers, is not sustainable given country wide
demands.

Now the County is faced with a referendum that will destroy the executive power of the County
Commission. History has shown that left alone as it was in 2000, the Elections Department will
concentrate its resources on the majority (Hispanic primarily Cuban) areas to the detriment of minority
Black voting precincts, particularly Haitian precincts. It has also shown that thanks to the presence of
single member districts and the power of four Black Commissioners this emphasis can be shifted to better
perform for minority areas if there is citizen pressure and continual vigilance. However citizens would be
even more effective if the Justice Department were an ongoing presence as would occur if Miami-Dade
was added to the counties covered under any extension the expiring provisions of the Voting Rights Act.
We in the Miami-Dade NAACP believe that if we were currently covered by pre-clearance the obvious
diluting of Black voting power provided by the single member districts ordered by the Federal Courts after
a finding of discrimination, could compel the Justice Department to intervene. In the worst case scenario
where the referendum passes, there would be even more need for the Justice Department to pre-clear future
changes. Having the Mayor elected county wide, where Black voters are a distinct minority, would remove
any significant influence of Black voters (the polarized voting in the first executive mayors race where a
strong Black candidate was defeated by a solid Cuban vote supports this). The new strong mayor would
not have the checks and balances of the Commission as does the current executive mayor, and the new
mayor would hire fire and supervise the Director of the Elections Department. Human nature and history
makes it obvious over time that the emphasis of the Elections Department would be in providing efficient
service to the majority and not in protecting the rights of Black voters.
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2004 ELECTION PRESENTATION

1. INTRODUCTION

My name is Marlon Primes, and I am an attorney and the Vice President for Sections and
Divisions of the National Bar Association (“NBA™). I was born in Akron, Ohio, and I have
practiced law in Cleveland for the past thirteen (13) years. I previously served as the president
of the Norman S. Bar Association, which the NBA affiliate chapter in Cleveland, Ohio.

During the 2004 presidential election, I volunteered for the Election Protection Program
(“EPP”) and consequently passed out voter information outside of voting precincts in several
inner-city communities in Greater Cleveland on November 2, 2004. Today, 1 would like to
briefly testify in my personal capacity about some of my observations regarding provisional
ballots and election challengers.

II. PROVISIONAL BALLOTS

At 6:00 a.m. on November 2, 2004, I arrived at an EPP station in East Cleveland, Ohio,
to receive final instructions and to find out the location of my assignment. I was initially told to
report to a precinct in an inner-city neighborhood on Cleveland’s Eastside. Later in the morning,
I'was reassigned to work in East Cleveland, which is a predominately African-American suburb
of Cleveland that is also one of the poorest communities in Ohio.

I'served as a volunteer worker for EPP until about 5:00 p.m. During my lunch break, I
voted in my precinct in Cleveland Heights, where I have lived for the past twelve (12) years and

which has a large middle-class, African-American population,
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Although my personal observations are limited to the precincts where I volunteered and
voted, EPP supervisors frequently came by and monitored my EPP location and shared
anecdotes about other local precincts. Moreover, I used my cell phone to frequently call local
EPP headquarters, where I received updates about election day issues that arose.

From 6:15 a.m. - 9:30 a.m., the precinct that I was assigned to had a large voter turnout,
as did some of the other inner-city precincts staffed by EEP volunteers. Many of us observed
and received reports of a substantial number of provisional ballots being cast in East Cleveland
and poor African-American neighborhoods in the City of Cleveland. This ultimately presented
a number of problems because Ohio guidelines indicated that provisional ballots that were cast in
the wrong precinct would not be counted.

Although it may seem fundamental that every voter should know their correct precinct,
many of my fellow EPP volunteers and I soon recognized that this is not as clear as it would
appear. During the course of the day, we learned that many of the inner-voters were renters
that moved several times since the last presidential election cycle and truly did not know where
to vote. Also, many residents were assigned different voting precincts as a result of
redistricting.

Questions from voters revealed these facts throughout the day and enabled EPP volunteers and 1
to understand why the number of provisional ballots in the inner-city was so much higher than
those in other areas.
Il CHALLENGERS
While serving as an EPP volunteer, I learned of the presence of election challengers that

were sitting at tables near the voting booths with county election workers. In fact, in Cleveland
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Heights, there were several challengers present.  When I relayed this fact to a white attorney 1
was working on a case with, he indicated that he lived in a white, affluent suburb and that he nor
any of his white friends ever saw a challenger present at their respective voting locations.
IV. RECOMMENDATIONS
A. Given the transience of some minority voters, examine whether provisional ballots
should be counted when they are cast in the correct county, as oppose to the correct precinct.
B. Examine how new computer technology can be utilized to immediately verify

registration of prospective voters.

B. Study the impact of challengers at voting booths and how they are assigned.
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PROCEEDINGS

PASTOR NETTLES: First of all, we want to thank you-all for coming
and sharing. We, the pastor and members of Freewill Baptist Church,
are just honored to have you here in our midst. And we’re certainly
grateful to each of you, and we just pray that your stay is most
comfortable while you’re here. Let us pray.

{Opening prayer.)

PASTOR NETTLES: I’m sorry. At this time, I'd like to introduce to
you a member of the Commission staff, Jon Greenbaum. Jon isg Executive
Director of the National Commission on the Voting Rights Act and
Director of the Voting Rights Project of the Lawyers’ Committee for
Civil Rights Under Law. As director of the Voting Rights Project, Mr.
Greenbaum is responsible for the Lawyers’ Committee efforts to secure
racial justice and equal access to the electoral process for all
voters. At this time, I'd like to present to you Jon Greenbaum.

MR. GREENBAUM: Thank you, Pastor Nettles. Good morning, everyone.
(Audience response.)

MR. GREENBAUM: On behalf of the civil rights community, the
Lawyers’ Committee for Civil Rights Under Law created and organized
the National Commission on the Voting Rights Act. We are lucky to have
such a wonderful group of commissioners as well as panelists today.
And at this time, I want to turn it over to the chair of the National
Commission on the Voting Rights Act, Bill Lann Lee.

MR. LEE: Thank you, Jon. First, on behalf of the Commisgsion, I'd
like to express our happiness to be here at Freewill Missionary
Baptist Church. This is a church that was created in the 1960s in the
historic district of west Montgomery, Alabama. And we thank you,
Reverend Nettles, for welcoming us to this wonderful sanctuary. And
Freewill -~ I'd just like to say that Freewill is not just a very
impressive physical site; it is a vibrant church that fosters
evangelical Biblical teaching, strong family involvement, community
partnerships, and life-changing ministries. My name is Bill Lann Lee.
I am a lawyer and a lifelong civil rights lawyer, and I'm alsoc a
former assistant attorney general for civil rights. I'd like to thank
you for joining us for the first regional hearing of the National
Commission on the Voting Rights Act during this 40%® anniversary
commemoration of the Selma to Montgomery March. It is fitting that we
begin our examination of the Voting Rights Act during this jubilee
commemoration of the march from Selma to Montgomery, because it is
that march which led to the passage of the Voting Rights Act.

President Lyndon Johnson sent the Voting Rights Act to Congress just
two weeks after Bloody Sunday and when the determination of Alabama’s
African-Americans to gain access to the ballot was met with such
shocking violence. Bloody Sunday wakened the conscience of the nation
to the struggles of African-Americans to the most basic right in a
democracy: the right to vote.

Alabama was at the forefront of this movement as civil rights leaders
sought to enfranchise African-Americans in response to the horrific
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bombings of the Sixteenth Street Baptist Church. That bombing killed
four girls: Denise McNair, Cynthia Wesley, Carole Robertson, and Addie
Mae Collins. It is in their memory and the memory of Johnny - of
Jimmie Lee Jackson, whose death spurred the original march from Selma
to Montgomery, that we are here to examine what is often cited as one
of the most important pieces of legislation passed by Congress. The
Voting Rights Act was signed into law in 1965 by President Johnson.
The Voting Rights Act bans literacy -- literacy tests and poll taxes
that had been used to deny blacks the right to vote and to speak in
the political process; outlaws intimidation; authorizes federal
monitors and observers; and creates various mechanisms to protect
voting rights of racial and the language minorities.

Some of the acts and provisions are permanent, such as Section 2,
which is the general non-discrimination provision. I want to note
specifically that what you may have heard -- what you may have
misheard, which is that the Voting Rights Act somehow goes out of
existence; that is not true. The right of African-Americans to vote is
guaranteed by the 15th Amendment and is permanent. However, there are
some special provisions of the Voting Rights Act that will expire in
2007 unless they are reauthorized by Congress. In 2007, three major
protections of the Voting Rights Act will expire unless Congress acts
to reauthorize. First, Section 5 of the Act requires certain states,
counties, and townships with history of discrimination against
minority voters to obtain approval or preclearance from the United
States Department of Justice or the United States District Court in
Washington, DC, before they can make any voting changes, including
redistrictings, changes to methods of election, and polling place
changes. These jurisdictions must prove that the changes do not have a
purpose or effect of denying or abridging the right to vote on account
of race, color, or membership to a language minority. Second, Section
203 of the Act requires that bilingual language assistance be provided
in communities with a significant number of voting-age citizens who
are limited English proficient. Four language groups are covered by
Section 203: American Indians, Asian-Americans, Alaskan Natives, and
those of Spanish heritage. Covered jurisdictions must provide language
assistance at all stages of the electoral process. As of 2002, a total
of 466 local jurisdictions across 31 states are covered by these
provisicns. Third, Sections 6{(b), 7{(b), 9, and 13(a) of the Act
authorize the attorney general to appoint a federal examiner to
jurisdictions covered by Section 5's preclearance provisions of good
cause or to send the federal observer to any jurisdiction where a
federal examiner has been assigned. Federal observers have been
deployed every year from 1966 to the present, except for 1973, and
about 25,000 observers have been deployed in 1,000 elections. From the
initial passage of the Voting Rights Act in 1965, Congress has relied
on an extensive documented history of discrimination in voting to
justify the need for the special remedies of the Act and to ensure
that these remedies are proportional to the problems the Act seeks to
cure. The United States Supreme Court has made it clear that
reauthorization of the expiring provisions of the Voting Rights Act
must be supported by a record of discrimination in voting since the
last comprehensive reauthorization in 1982. The non-partisan National
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Commission of the Voting Rights Act was created by the Lawyers’
Committee for Civil Rights Under Law on behalf of the civil rights
community. The National Commission was created because, as I’'ve noted,
some important parts of the Voting Rights Act will expire in 2007. To
reauthorize and satisfy constitutional standards, Congress will need
to find an ongoing record of racial discrimination in voting.

The National Commission is comprised of seven distinguished
advocates, academics, legislators, and civil rights leaders who
represent diversity that’'s such an important part of our nation. We
are also fortunate to have two regional guest commissioners to join us
today. In a few minutes, you will hear from each of the national
commissioners as well as the guest commissioners. However, let me say
that the Commission has two primary tasks: First, to conduct regional
hearings, such as this one, across this country to gather testimony
relating to voting rights and to provide information regarding the
Voting Rights Act; and, second, to write a comprehensive report
detailing the existence of discrimination in voting since 1982. The
Commission’s report will be based on several sources, including facts
compiled from the Commission’s hearings, United States Department of
Justice enforcement records, court opinions, and other sources. The
report will be used to educate the public, advocates, and policymakers
about the record of racial discrimination in voting.

The purpose of today’s hearing is twofold: First, to gather
information from citizens, government officials, leading
practitioners, and academics about theix experiences relating to
voting rights issues; and, second, to -- to educate local residents
about issues related to reauthorization. The first panel will provide
historic overview of the Voting Rights Act in the South. We will then
hear from leading voting rights practitioners in this region, academic
experts, members of the community, and government officials in the
second and third panels. Each panelist will provide a five to 10
minute presentation. After all the members of the panel have spoken,
the Commission will address questions to the panelists. And we look
forward to a vigorous dialogue. We encourage members of the public who
are here today to share their voting rights experiences in our fourth
and final panel of the day. If you are interested, please speak with a
staff member in the classroom, which can be reached through that door
on the right.

I would now like to introduce the other members of the National
Commission who will each make a brief opening statement.
Unfortunately, three commissioners are not able to make this hearing,
the Honorable Charles Mathias, Former Senator from Maryland -- that’s
actually Charles Mathias; I'm sorry -- former Senator from Maryland,
who is the Honorary Chair of the Commission; Delores Huerta, the
Cofounder of the United Farm Workers of America; and Charles Ogletree,
Professor of Law and Vice-Dean of Clinical Programs at the Harvard Law
8chool. In their place, we have two guest commissioners, who I will
introduce after the national commissioners. Commissioner John Buchanan
represented Birmingham, Alabama, in the House of Representatives for
16 years. He is an ordained Baptist minister; has served churches in
Alabama, Tennessee, Virginia, and Washington, DC. Commissioner
Buchanan, would you like to say a few words?
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MR. BUCHANAN: Thank you, Mr. Chairman. Although I was in the
Congress, I’'1l try to make it a few words. I -- it is a privilege to
be a part of this Commission and this function of the Lawyers’ --
Lawyers’ Committee. I am not a lawyer. I'm a Baptist preacher. I'm a
Baptist preacher who lost his mind and ran for the Congress. And not
only did I lose my mind and run for Congress, as I go from sublime to
ridiculous, as far as some members of my congregation -- which I
resigned from -- but I'm a Republican member of the Congress, as is
Charles Mathias, our Honorary Chair. They ran out of distinguished
members of Congress, and people like me, who are Republicans and are
right on all of the issues; they had to reach down to get me to run.
But to be -- when I was 21 years of age, I had just graduated from
Howard College -- now is Samford University -- in Birmingham, Alabama.
And at that point, 21 was the voting age. You couldn’t vote until you
were 21. I went to the Jefferson County courthouse; I saw a group of
black Americans gathered around a table pouring over a thick tome. I
picked up a copy and started leafing through it. And you would have
needed a master’s degree in history or political science, or maybe
both, to be able to answer the questions about that tome. It was the
literacy test. I went up to registrar. I said, sir, I just graduated
from college, and I don’‘t think I can pass this test. He said, who was
the first president of the United States? I said, George Washington.
He said, you just passed the test; pay your poll tax; I'll register
you. That'’s how it was in Birmingham, Alabama, when I registered to
vote.

I had been a fan and a -- Abraham Lincoln had been my hero for
many years, from boyhood up, and so like all the black folk who were
Republicans, I was an Abraham Lincoln Republican. But I got an early
lesson in the need for this legislation. My first year in Congress was
1965. A sophomore Democrat from Atlanta and a freshman Republican from
Birmingham were spearheading an investigation of the Ku Klux Klan at
that point, and the things we discovered reminded me that our problem
was not confined to the deep south states but to many other places as
well. The largest Klan state was Indiana, for example. So when the
Voting Rights Bill came along, I followed my leader, Gerry Ford, who
throughout all the Great Society proposals offered constructive
Republican alternative proposals to each one. And on voting rights, he
and I cosponsored -- tried to get the judicial committee and the
Congress to pass legislation that covered more completely and more
thoroughly all the states, not just the southern states. Now, any
rational voting rights act would have to zero in on the south because
we were the heart of the problem; no question. But ~-- so I started off
as concerned about its applying primarily -- and some of its major
provisions, Section 5, 2 -- to -- for example, to states like Alabama,
Mississippi, and other selected states.

I want to begin by saying I'm so glad I was wrong -- I'm going to
ask our distinguished panelists later on to tell me why I was wrong.
We needed it -~ the medicine the most and had a great problem -- if I
had been a lawyer, I might have known that -- applying it well. It had
spread throughout the whole country. By 1970 and 1975, I wouldn’t have
voted for the Voting Rights Act if it applied only to my own
constituents, 35 percent of whom were black Americans. The most
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productive change for the south; the most healthy change for the south
there ever was came out of the Voting Rights Act. We had states-rights
Democrats in Congress headed by white supremacy for the right, the
official Democratic ballot in Alabama. The symbol was not the donkey
but the white rooster. And that wing had control in the Democratic
Party until the Voting Rights Act, after which the Democratic Party in
Alabama began to become more as the Democratic Party is throughout the
United States in most places,

So this is the best thing that ever happened to Southerners,
black and white. The Civil Rights Movement, I think, was born in
churches like this. I believe it was born in the Christian church, in
black churches of the deep south. Many others joined in. But another
group of people who did a great deal of (inaudible) about were young
lawyers, like some who remain crusaders for this after they were no
longer quite as young. But I was thrilled to see young lawyers in this
group who are carrying on the fight. We need the Voting Rights Act. We
must have its provisions continued. And if the elections in 2000 and
2004 didn’t make people understand we still have
problems with voting and people getting their votes counted, they need
to look again and think again. We need this Act. I'm so pleased to
have a small part toward it’s reenactment and full - and
strengthening, if possible. Thank you, Mr. Chairman.

MR. LEE: Thank you for that too modest statement.

MR. BUCHANAN: Too long too.

MR. LEE: I think it was just right. Commissioner Chandler Davidson is
Professor Emeritus of Sociology and Political Science at Rice
University. Dr. Davidson is co-editor of Quiet Revolution in the
South, a definitive work on the impact of the Voting Rights Act in the
south. Doctor Davidson has served as an expert in numerous cases in
voting rights and is a renowned scholar in the field. Commissioner
Davidson.

DR. DAVIDSON: Thank you. I'm honored to be here today. At its heart,
the Voting Rights Act is a powerful government sanction of means to
prevent voting discrimination against racial and ethnic minorities.
Put differently, it was conceived as a means to prevent the second
reconstruction from the suffering and fate of the first
reconstruction. The latter half of the 19th century, the hard-won
right of most African-American males to vote was gradually taken away
after approximately 30 years. We are now 40 years beyond passage of
the Voting Rights Act. Should it be allowed to expire? To answer this
question, I am interested in hearing testimony about the existence, or
absence, if that is the case, of any form whatsoever of voting
discrimination against minorities, including minority vote dilution
through redistricting; voter intimidation through such mechanisms as
race-based challenges of voters at the polls; sudden changes of
polling sites; false information given to potential voters regarding
time and place of voting or voter qualifications; illegal purging of
voters' names from registration lists; use of racial or ethnic code
words in campaigns to stir up prejudice against candidates; activities
on the part of election officials, party officials, or others that
could have the effect of intimidating or discouraging potential
minority voters. In short, any activity or arrangement by officials or
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others that appears to have a purpose or effect of infringing on the
voting rights of potential minority voters or minority candidates.
Your testimony regarding these questions today will play an important
role in helping Congress decide whether the temporary features of the
Voting Rights Act of 1965 should be extended beyond - beyond 2007.

MR. LEE: Thank you, Commissioner Davidson. I would now

like to introduce Commissioner Elsie Meeks. She is the first Native
American wmember of the United States Commission on Civil Rights, which
she has served for six years. She is also the Executive Director of
the First Nations Oweesta Corporation, and an enrclled member of the
Oglala Lakota Tribe. Elsie, if I mangled the pronunciation --
incorrectly - or anyone else's --

MS. MEEKS: Mangled words that nearly everyone mangles. Oglala Lakota
Tribe. I am so happy to be serving on this Commission. I was just
sitting here thinking a little bit ago what a strange situation this
is. In fact, I‘'ve found myself in situations for the past six years.
Coming from Pine Ridge, South Dakota, which is one of the -- includes
one of the two counties in South Dakota that's covered by Section 5,
we really didn't even understand the importance of voting. That's how
far removed we were from even thinking about this. And then after I
got elected to -- appointed to the Commission by then Majority Leader
Senator Tom Daschle, I really did come to understand how important. Of
course, through the Commission, we held a lot of hearings and
briefings, mainly in the 2000 election. Then published a very good
report. And we've held lots of briefings since then. I mentioned that
in South Dakota -- I'm from Pine Ridge ~ and in the 2000 election, I
think this is one -- or 2002 election, this was one of our really
first experiences at seeing what voting could do. And T don't know if
any of you know of Senator Tom -~ Tim Johnson's race. He was behind by
2500 votes, and the last precinct in was Pine Ridge. And he ended up
winning by 524. So that really, I think, caused us to understand in
great detail how important this was. And after -- and since that time,
our -~ before Senator Tim Johnson's race, the turnout had been about
14 percent. And in the last race, it was something like 48 percent. So
we had gained a great deal. The ACLU has been really active in South
Dakota in the last few years and has won several lawsuits because of
voter packing issues and districting issues. So I am very happy to be
a part of this commission. And I think that this is such an important
issue, and we do need this to be reauthorized, and I look forward to
hearing from you and participating in this.

MR. LEE: Thank you, Commissioner Meeks.

Guest Commissioner Denise Majette is an attorney in Atlanta,
Georgia. She is a former member of Congress. She was elected to
Congress as Representative to the Fourth Congressional District in
2002, and she was the Democratic nominee for the United States Senate
in 2004.

MS. MAJETTE: Thank you.

MR. LEE: Welcome.

MS. MAJETTE: Thank you. Good morning. I'm honored to be a part of
this historic commission hearing, and I thank Barbara Arnwine, who is
my fellow Duke Law School alum, and the Executive Director of the
Lawyers' Committee, as well as Jon Greenbaum and the members of the
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Commission, for having me be a part of this historic proceeding. Today
we will receive testimony from men and women who have been more than
congquerors; men and woman who have given so much of themselves in the
cause of justice, freedom, and equality across this country, but
especially here in the south. We are a grateful nation and a better
nation for the work that they have done. We are thankful for the
sacrifices of so many civil rights leaders, including Dr. Martin
Luther King, Dr. Joseph Lowery, Dr. Dorothy Height, Fannie Lou Hamer,
and Congressman John Lewis, with whom I served in the 108th Congress.
They and so many others were on the front lines and allow us to be
here in this position today. We owe a debt of gratitude to these
courageous warriors. And we are indebted to the lawyers who so wisely
crafted legal arguments, and to the judges who upheld their oath to
interpret the laws providing equal justice for the poor, for people of
color, and to all men, women, and children. They fought for justice
and placed their careers, their families, and their very lives in
harms way. The brave men and women like these inspired me at the age
of 13 in 1968, a young black girl in Brooklyn, New York, to decide to
become a lawyer. They made it possible for me to pursue that dream at
Yale College and Duke University School of Law in the 1970s. And then
to go on to practice law at Legal Aid in Winston-Salem, North
Carolina. And it was there that I experienced in an up-close and
personal way the challenges of southern life for those who had been so
long denied the right to freely exercise that most sacred franchise,
the right to vote. The Voting Rights Act made it possible for me, an
African-American woman, to be elected as a judge to the state court in
the Stone Mountain Judicial Circuit in Georgia, and then to be elected
to the United States Congress representing Stone Mountain of Georgia
in 2002. And just last year to be elected as the Democratic nominee to
the United States Senate from the state of Georgia. So great is the
power of the ballot.

Doctor King addressed the issue of ballot power in his May 17th,
1957, speech, "Give Us the Ballot," as he commemorated the third
anniversary of Brown versus The Board of Rducation. He understood and
we have seen that great and awesome power at work. It is the power of
the ballot that enables us to elect men and women who understand our
heliefs, who shape public policy, and who will implement court
decisions that embrace those among us who have been left out of the
American dream. And so our charge here today is clear: To assess the
progress that has been made and to help determine where we go from
here.

This hearing and the ones that will follow will help
Congress have a clear record, a clear road map, as they determine what
the next step will be in considering the reauthorization of the Voting
Rights Act. As a nation, we have come a mighty long way. But there is
vet still a long way to go. The work of the Commission through these
hearings will serve to light the path ahead. Thank you.

MR. LEE: Thank you. Guest Commissioner Derryn Moten is the Associate
Professor of Humanities at Alabama State University. Doctor Moten has
presented programs on the Civil Rights Movement with the Montgomery
and Tuscaloosa public libraries and is a board member of the Alabama
Writers’ Forum. Welcome.
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DR. MOTEN: Thank you. Good morning. It is a personal pleasure of mine
to be selected to serve as a guest commissioner here. In 1865 Alabama
was a principal character in America‘’s morality play about race and
freedom, and in 1965, Alabama played her role again. The events of
that year and this place determined, in the words of Fannie Lou Hamer,
whether America was America; whether America, a’ la, Alabama, was the
land of the free and the home of the brave. The women, men, and
children who helped bring about the Voting Rights Act believed, as
Commissioner Charles Oglethorpe’s colleague, Harvard Professor Lani
Guinier, has written, that democracy demands the ability to
participate.

On a personal level, I realized the importance of voting at a
very early age, when my mother was among the legions of other blacks
in my hometown of Gary, Indiana, who helped elect the first black
mayor of our city, Richard Gordon Hatcher. Thank you very much.

MR. LEE: Thank you, Professor Moten. Before we begin, I need to make
some acknowledgements. First, again, I’'d like to thank the Freewill
Missionary Baptist Church for their wonderful hospitality. I want to
think our distinguished group of panelists. They are, in fact, some of
the leading voting rights lawyers, academics, and advocates. I want to
thank the Lawyers’ Committee for Civil Rights Under Law for
establishing the National Commission. I want to thank the national
cosponsors: The Leadership Conference on Civil Rights, the NAACP
National Voter Fund, the National Asian Pacific American Legal
Consortium, and the National Conference of American Indians. I also
want to thank the regional cosponsors: The Southern Christian
Leadership Conference, the National Voting Rights Museum, the Southern
Regional Council, 21st Century Youth, the African-American Human
Rights Poundation Center for Democratic Renewal, N’COBRA Southern
Region, and the People’s Agenda. I also want to thank the law firms:
Ballard, Spahr, Andrews & Ingersoll, LLP; Bingham, McCutchen, LLP; and
Skadden, Arps, Slate, Meagher, Folm, LLP, for helping to staff the
Commission. Most of all, I want to thank everybody in the audience for
attending today’s session. We’re now ready to begin with our first
panel, which is the panel about history.

We have two panelists, and I’11 just introduce both of them to
start with. Doctor Gwendolyn Patton ig the Program Field Director for
the Southern Rainbow Education Project, a coalition devoted to
grassroots activism. Doctor Patton has travelled extensively
throughout the United States to organize and work on behalf of voting
rights and other issues of equality and freedom. But she is
particularly a historian and archivist of the Civil Rights Movement in
the state of Alabama. We welcome you, Doctor Patton.

DR. PATTON: Thank you so much.

MR. LEE: Vernon Burton is Professor of History and Sociology at the
University of Illinois. Professor Burton has written and testified
extensively about the issue of racial discrimination in voting. I’11
also say he is one of the most renowned scholars in the field and
quite a gentleman as well. And so if we could begin (inaudible) Dr.
Patton.

DR. PATTON: Yes. 1'd just like to say first of all, thank you for
asking me. I probably will be a little eclectic in my remarks. I have
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a tremendous responsibility. I‘m the coordinator for the Montgomery
leg of our 40th anniversary.

Gentle ladies and gentlemen, I want to say a special hello to
Honorable John Buchanan. He was a Republican when it was not safe to
be a Republican in the south. And we do recognize that. I just hope
you’ll be able to have some influence to revamp at least a part of
that Republican Party to the principles and the ideals of Abraham
Lincoln, because they have really ventured far, far away. As has been
stated by the Commissioners, voting is about power. And let us be very
clear about that. And what do we mean by power?I was a member of the
Student Nonviolent Coordinating Committee, and my grandmother’s home
was the freedom houge for the leaders of the Southern Christian
Leadership Conference. And when we looked across Alabama, particularly
in the Black Belt, where you had 80 percent, 90 percent black
citizens, and they had absolutely no power, I mean no power even over
their lives -- and at that point when we first embarked on this
mission in a contemporary way -- because the Voting Rights Movement in
Alabama began way back in a consistent way in the 1920s, in a very
consistent, very organized way. And I invite you to come and visit the
archives of which I have responsibility of the Honorable Rufus A.
Lewis, who saved every piece of paper from the mid-’30s until his
passing. He passed at age 93.

And so there has always been a thrust. The murder of Jimmie Lee
Jackson, I think was the straw that really broke the Jim Crow --
political Jim-Crow back. And we said, enough is enough. Many young
people ~-- I'm 63 years old. Many young people when I was a teenager
played real school. We didn’t play, play school. When I was 12, 13
years old -- and I probably will cry -- we helped with the literacy
test. We had citizenship schools. Jefferson County’s literacy test was
horrendous. It was the worst in the state. You had to know the duties
of the secretary of state in Alabama. In Montgomery, it was less
arduous, but not really something that should have been in the place
in the first place. You had to know how many US representatives, what
were their duties and functions; the Senate, you had to know about the
state legislative process. And we worked very, very hard and long to
help our people learn how to fill out that literacy test. And we talk
about college professors with master’s who could get the answers
correct, all right. And the registrar was always recalcitrant, mean.
and, of course, they had a people. And when they would check and see
that you had all of the answers correct, they will ask a question, how
many bubbles are in a bar of soap, or how many seeds are in a
watermelon? So it was just absolutely humiliating. When somebody
finally got registered, we would have parties in the community to
celebrate. And that might be maybe one or two times a year. So -- and
I don’t think, given the current political climate if -- if we don’'t
maintain it, I am convinced that there will be a variation of those
same kinds of barriers. Going back to my original thesis, it’'s about
power; it’s about people collectively having control of their own
lives and their own governance. In 1965 and ‘66, we weren't interested
in running for President or even US Congress. I'm glad we got to that
point. We were concerned about who was the coroner, where a young
plack man normally could be murdered in jail, and the coroner or the
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medical examiner would say, by his own hands; we were concerned with
running for sheriff so that people like Jim Clark in Dallas County
during that period and his posse and his extra legal arm of the KKK
without their hoods would just massacre us at will. And there was no,
no restraint. They go to court, and they’re found not guilty. We were
concerned about the school boards so that our children could have a
sensitive policy-making body. Because we had to go to county training
schools; we didn’t go to regular schools. We didn’t go to school in
the Black Belt, in the rural, until October. All of the other kids,
white kids, could go to school in September, but our children had to
pick the cotton. That was cotton picking time. And then they were let
out of school in March. We didn’t have a spring break. We were forced
out of school almost for a month because it was cotton planting time.
And how children could folly during the summer, our children couldn’t
do that because they had to hoe and chop the cotton. Forty years is
not that long ago. And I just think that we have to keep these
provisions intact. And I’11 talk about that later. I want to say that
the Voting Rights Movement was not for black people only. When we got
rid of the poll tax, poor white folks could vote. There was a whole
thing about who was a 100 and 400. 100-whites were poor whites; they
got paid weekly. Professional whites were called 400s because they got
paid monthly. These are the kinds of anecdotes, the kind of maugres
and customs that we knew about. The poll tax also freed up white
women, because white women had to do what their husbands -- vote the
way their husbands say vote. And if not, the poll tax simply wouldn’'t
be paid. So the voting rights struggle, and which is continuing, was
not for black people only. It was about our -- I think I used
somebody’s -- heard somebody say participatory democracy. Someone
mentioned Fannie Lou Hamer, and I had the privilege of working with
Fannie Lou and -- Fannie Lou and the Mississippi Freedom Democratic
Party challenge, which was so insulted. And I think Ms. Hamer said, we
didn’t all ride up here on a broke-down bus just for five of us to sit
down; we's all tired. But what that struggle did was open up the
Democratic Party. I am convinced the formula to get delegates, not
just black inclusion in the whole process, but women -- you know, we
have a formula; we’ve got -- I‘ve been to Democratic conventions, and
-- 50 there’s a formula; your delegation has to have this type of
composition. And that has factored all the way down to the local
executive committees of the Democratic Party. 8o that’s important in
terms of our struggle. You talked about negative campaign. That's
almost -- I mean, that just goes without question. There are always
code words. And unfortunately I’'d like to say that the Republicans
have taken over where the Dixiecrats were in the '40s:Symbols, images.

Here in Alabama, for instance -- I've talked about this often -- and I
don’t know what to do about it, Judge -- but the star of Jefferson
Davis is on the steps -- the top steps of our State Capitol. Jefferson

Davis, we all know who he was. And governors of today, when they take
the ocath, they stand on that star. What is that saying? What is that
saying? Lastly, before I talk about the importance of saving and why,
our struggle for the right to vote, which it also includes for our
right for our votes to be counted, was not simply about passive
participation in the political process. It was also about active
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participation in the process. And with all of this money in the
political process now, this private and PAC woney, that is a new civil
rights issue, because it excludes and eliminates, particularly black
pecple, to even think about getting into the process. I’ve known
grassroots local candidates who put down a set of signs today and then
at night go pick up those signs because they can’t buy more signs to
put in another neighborhood the next day. Humiliating.

I think our government, because of all of this woney, has become
some kind of hybrid plutocracy or oligarchy or something. Money is the
new barrier. It's a civil rights issue as well., I don’'t know if this
commission can handle that or if it’s in your purview, but that issue
has to be taken up. Section 5 is important. I wish it were a law and
not a provision. We still have instances of polling places being
relocated and nobody knows where they are. We have issues of people
having to re-identify, whatever that is. We have issues, that you vote
at this poll on a certain date and you vote for a certain kind of

election, then you vote at another poll -- at another poll on another
election. A lot of our people, particularly in the rural, which might
be rather large because of the land -- you know, Lowndes County has,

you know, a swall population, but trying to travel from Fort Deposit
to White Hall, I might as well fly to New York because of the mass of
the land, the expanse. And so we must maintain Section 5. The federal
government hasg to be -- or the district court has to be informed
before any changes can be made. We all know about -- we don’t have to
talk about districting and redistricting and diluting the vote. Money
dilutes the vote too. But we all know about those issues and how --
you know, we come from a generation of -- Judge Buchanan, who was it?
Was it -- I think it was Judge Varner in Tuskegee, Macon County, the
gerrymandering case, you know, where they gerxrymandered all of the 80
percent of black folks in Macon County completely out of a political
district. We still have a variation, the cynicism, because it’s all
about power. And we have to be very clear on that. And I wish white
people in general -- and I don’t want to over-generalize -- would
understand that shared power is a wonderful thing, that you don’t need
to have all of the power.

I tell my students, if you're the only A in class, you’re going
to go crazy, because you’ll have no one to talk to; there’s no one on
your level. And likewise, with people with all of the money, all of
the power, they're crazy, as far as I'm concerned. Look at Enron and
its impact and how it has infected our political process. We must keep
Section 5. Alabama is getting a growing, growing Spanish Mexican, to
be more particular, here in Montgomery, population. And they’re moving
in the black community, many of them. And I‘'m working on -- make
certain that we can have that kind of mutual respect for one another,
especially our cultures. They need to be a part of the political
process. So Section 203 must maintain. Mexicans, or people of Spanish
heritage, are no longer simply located on the west coast or in New
York City. They’'re all over the country, the midwest, and in the
south, and in Florida. To appoint the federal examiner, which goes
pack to Section 5, I think that has to stay in place because it
reminds me, when President Johnson signed the Voting Rights Act into
law August 6th, 1965, also the same day that Hiroshima or Hiroshima
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was bombed -- I see all kinds of connections -- we had to send for
federal registrars. Because how did we expect -- there was no
expectation -- that the existing registrars would register black

people? And I visit the archives, and I can show you letters where
ordinary citizens wrote to Washington asking for federal registrars to
come here to cobserve our elections. And I see federal registrars as
the federal examiner. And I think we still need them, of course, where
there’s evidence, you know, affidavits, proof, in those areas. We
still have instances in the south where the poll -- what do you call -
- the box? What do you call it, Judge? Where you put your votes in the
box, disappears; ends up in somebody’s home. I'm talking about recent.
I'm not talking about in the ’60s. Can’t find -- whatever the box is,
if you have paper ballots. We need to have federal registrars to make
certain they examine the ballot. I am convinced if the ballots in
Florida had been examined -- and we have the technology; we could do
it -- because I'm convinced a lot of those ballots were already pre-
perforated, and so 1f you vote for another candidate, then that ballot
becomes, what? Invalid. So we need federal examiners and the extension
of that to make certain that the ballot is valid. Ladies and
gentlemen, this is my testimony. I would be willing to entertain
questions, but please give me the opportunity to leave at this moment
so I can handle the rest of my responsibilities for the 40th
anniversary, and I will return later.

MR. LEE: Well, why don’t we, to meet the requirements, ask some
questions for now. If I may start. You gave some examples of, I think,
the lost -- the ballot box that ended up in someone’s house and
redistricting and changes of polling places and that occurred
recently. I wonder if you could just as much as you can give some more
specificity about when those things occurred. Are we talking about
things that happened in the 193%0s --

DR. PATTON: Yes.

MR. LEE: -- 20008? If you could, just sort of tell us which
counties maybe.

DR. PATTON: Oh, the Black Belt counties in particular: Greene
County, Hale County. I can give you some real evidence because it’s in
my archives. I have a whole folder called voter irregularities, which
is evidence. I just didn’t have time to collect that. But I'd be more
than happy. During the Jesse Jackson campaign, oh, my goodness the
voting irregularities were rampant, and that’s where much of my
evidence is. And that can occur again. I think that happened because
Jesse was black.

MR. LEE: Well, Dr. Patton, why don’t we expedite this by, if you
could make available your folder on voting irregularities, we will
keep the record open.

DR. PATTON: Okay. I will provide that. I talked with one of your
associates and said that I would provide that. And I would like to say
that the archives is housed at Trenholm State Technical College, which
I think is the correct repository, though I have a wonderful
relationship with the State archives, because it’s these kids who go
to this community college, if you will, whose grandparents and great-
grandparents, poor people, were the foot soldiers of the Movement. And
they just revere the fact that they have an archives. And we are the
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only college in the whole entire state, two-year college system, which
has an archives. But I'd be more than happy to provide that data for
you, even this afternocon if someone would join me and go right around
the corner and copy it.

MR. LEE: Thank you, Dr. Patton. Any questions for Dr. Patton?

MR. BUCHANAN: I just wanted to second yours, Mr. Chairman, and
thank Dr. Patton for her kind words. And also for your testimony. I
heard Joyce Hughes say some years ago that what we need to do in this
country is make a promise on paper the Constitution and the Bill of
Rights become realities in the world for all Americans. And that job
has to be re-fought every generation. I'm so glad you made plain that

these problems do continue and we have to do what’s necessary to fight
them now. Thank you.

MR. LEE: Professor?

DR. MOTEN: Doctor Patton, you mentioned some of the challenges or
irregularities in the rural areas. As you and I both know, most of
this state is rural, and there are a lot of challenges regarding
voting in those rural areas. Could you speak a little more about those
challenges, particularly like, for example, with absentee ballots?

DR. PATTON: Yes. Thank you. They don’t ever wmake it a lot of
times, you know, to be counted at all. And then when black people -~
sirs, gentle ladies, we had a horrendous case down here, when black
people assist other folk, infirmed folk, with the ballot -- with the
voting process, the absentee ballot, we had people watching -- what do
you call, the legal apparatus -- I don't want to call his name from
Mobile, but I’'1ll leave that alone, the state prosecutor -- I mean,
yeah, yeah, in the attorney general’'s office or something, brought
charges, filed charges against voter activists in Marion County and
Greene County. And they were simply assisting elderly people with the
right to vote. They were found not guilty in Marion County and also
Dallas County by the appeals. Greene County and Hale County is
somewhat complicated, but I can get you that data. Yes, we are
hampered very much by the absentee ballot process. Either assisting
our own people or if they get down to where they’'re to be counted,
they are not counted. If that brings any light to what you’re.

DR. MOTEN: Thank you.

MR. LEE: Commissioner Meeks.

MS. MEEKS: Thank you for your comments. I really appreciated
hearing the history. You mentioned in Section 203, in this bilingual.
Has -- has there been any progress on providing bilingual ballots or
pilingual information? Has it reached that stage where that needs to
happen?

DR. PATTON: That needs to happen. And we also need to have, what
we used to call -- we had citizenship schools. That’s where we learned
how to f£ill out the literacy test. But we also had what we called
political education, you know, so you can understand the political
process. I don't think that's existing in Alabama. I know not in
Montgomery, in terms of our new residents. You know, I talk with them.
We go to the same washeteria. I go there on purpose. I speak a little
bit of Spanish to make them feel comfortable. And I think they really
feel like they’re not -- they shouldn’t even be a part of our
political process. And something should be done so that they can be
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independent so they don’t become what black folks used to be in the
'20s and the ’30s, where you had a few blacks -- by the way, you know
we couldn’'t even vote in the primary. It was called a white only
primary, okay. Always happened in May. And then you had this hand --
I‘'m trying to make a parallel, a possible analogy, with our new
friends, citizens -~ you had a handful of blacks, and the white leader
would pay the HNIC, because that’s really what that person was, to
deliver the little handful of block black votes to that particular
candidate. Remember that? Outragecus. And then they would get some
little favor. If we don’t have real civic political education for our
newly-arrived friends of Spanish background, that can happen again.
And I don’t think we need to have a repeat of that.

MR. LEE: Dr. Davidson.

DR. DAVIDSON: Doctor Patton, thank you for your testimony, your
moving testimony. From somebody who was only around during the large
work from the ’'60s onward -- and I'm very pleased to hear that you're
going to make your archives available to this commission, which would
be a big help to us. As you know, the kind of information that one
gets about voting discrimination is often word of mouth, and sometimes
it makes it into newspapers and constitutes a printed record, and I
wonder if you can give us any sense of how often -- I know this is a
rather difficult question to answer. But just off the top of your
head, estimate how often these voting problems, these instances of
voting discrimination, make it into local newspapers, say, in the
Black Belt counties.

DR. PATTON: Well, we have the Greene County Democrat, which is a
black owned that’s very good in capturing. Let me also be very
specific and clear. Where you are in a majority -- I‘m talking about
now in the urban areas -- where there is a majority of blacks -- and
because county commissioners -- and we’'ve gotten that resolved in
terms of composition -- appoint people who work in the polls -- not
poll watchers, but you know, the official poll workers -- and, like,
in my precinct, they’re all black; there are no problems there; we all
know each other and so forth. But in those areas where it’s a mixed
population, you might find -- and I can only just say by hearsay
because I don’t have any record of that -- how they might have been
intimidated. You know, particularly -- I'm just going to have to call
names -- in the areas where the Christian Coalition has a stronghold.
And, you know, the abortion thing gets all up in there and -- all
kinds of things get up in there that can intimidate black voters,
particularly if they’'re a minority in that particular district. So
that’s where we need to look. Another place -- and help me, Derryn. I
want to say Clanton, where we have proportional representation. A
certain kind of -- I can provide you the book on that -- a certain
kind of voting process, cumulative voting, so that black people can
have some little say in the governance. Because black people in
Clanton -- Chilton County, they are the minority in terms of numbers.
And so that’s a positive. But it took a struggle for us to get there.
But that’s a positive, and perhaps a way out when we’re dealing with
black folks, as well as other people of color, as the minority, so
that they can have some say-so. Otherwise -- and, of course, we had it
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precleared, to have that kind of a cumulative voting process. I don’t
know if that helps.

MR. LEE: Thank you, Doctor Patton, for your time, and thank you
for your willingness to -- to make yourself available to the staff,
and also those archives. Thank you for that wonderful eloguent
testimony.

DR. PATTON: Thank you.

MR. LEE: Our second speaker on the historical panel is a very
{inaudible). I am introducing Professor Burton. I somehow left out
that he is the Associate Director for Humanities of Social Sciences of
the National Center for Supercomputing Applications. Professor Burton
is a native of Georgia. Welcome, Professor Burton.

DR. BURTON: Thank you. When Dr. Patton said that 40 years wasn’t
go along age, I think it’s something we need to remember when we're
thinking about the Voting Rights Act. Not only it was just 40 years
ago when this march across the Pettus Bridge finally brought people
here about this time -- which I think it’s so appropriate to hold this
commigsion. But 40 years ago there are people who go to the polls
today who knew they were threatened when they went 40 years ago, who
were a group of voters who are still alive and voting who risked their
jobs, and often their lives, to go vote. So I think that’s something
to remember when you think about renewal of the Voting Rights Act.
There was a period of time in America when pecple, a whole group, was
discouraged in the most horrific ways from exercising what we think is
central to a democracy. In 1957 Martin Luther King, Jr., making a
connection between the vote and America’s sin of slavery, declared
that the right to vote was a moral issue: So long as I do not firmly
and irrevocably possess the right to vote, I do not possess myself.
Two things that modernized the American south: Air conditioning and
the Voting Rights Act. It’s almost a disgrace. I think that Americans
understand better how air conditioning works than they do how the
Voting Rights Act works. I think we can say that we’re proud that we
have such good science education, but we need better civics education,
better history education, and better political education, something as
important as the Voting Rights Act. I think we have just not let the
public know as historians how effective this extraordinary piece of
legislation has been; what it’s done to change America for the better.
The Civil Rights Movement changed the way blacks and whites and
eventually other minorities and whites interacted in America. While
there have been all sorts of studies, particularly recently of Brown
v. Board, even studies of the 1964 Civil Rights Act, there’s not been
that same sort of systematic study of the Voting Rights Act. We have
this wonderful book that Chandler Davidson helped edit, Quiet
Revolution in the South, and I would encourage everybody to look to
see how effective the voting rights has been and see how -- where it
has not been applied, how ineffective, when people are, in fact, still
racially-block voting, which I’1l get to in a minute, which has not
decreased over the years, but, in fact, seems to be going up again;
where whites generally vote only for whites most -- most times. And
where we’ve had at-large elections in small communities and towns, how
-- where there have not been anything but at-large, how very few
minorities are represented in those communities. I think one reason,
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though, that there hasn’t been the sort of study of the Voting Rights
Act that we need is because, as opposed to other federal public
policy, there’s no agency that oversees the Voting Rights Act
legislation. The Voting Division of the Justice Department oversees
district target under the 1965 Act -- and we hope that they will
continue; I certainly think they need to. But, otherwise, the history
of the Voting Rights Act has been in various court decisions handed
down acrogs the United States since 1965. Several sections of the
Voting Rights Act are pertinent to its success. Sectiocn 5 of the law
outlawed voter gqualification tests, specifically literacy, educational
achievement, and character tests. This section did not cover the whole
nation, but only areas selected by the famed automatic trigger, that
is areas of the south, based on past discrimination. Congress was
willing to acknowledge the racism of whites only in the states of the
Confederacy. Section 2 also applied to target areas of the south;
required Justice Department approval as a preclearance for any change
in voting procedures.

Congress renewed all the provisions of the Voting Rights Act in
1870, and in 1975 -- amended it in 1975 to include Section 203
provision to protect language minorities such as Asian, Hispanic, and
Native American voters. In the renewal of 1982, the Voting Rights Act
extended beyond the original targeted areas. Renewal also included the
powerful amendment of Section 2. The Act now prohibits electoral
policies whose purpose or result diluted minority voting strength. The
Voting Rights Act is one of the most successful civil rights statutes
ever enacted by the United States Congress. The Act sought to remedy
the failure to fulfill the promise the Reconstruction amendments of
full and equal citizenships for voters of color. The effects of the
Voting Rights Act are dramatic. The Voting Rights Act eradicated, and
in some cases overnight, a multitude of discriminatory practices that
had the purpose and effect of disenfranchising voters of color.
Literacy tests were suspended, as was local legislation, that was on
its face race neutral but had a racially-discriminatory impact. At-
large elections, full slate laws, numbered place rule, redistricting,
gerrymandering. After the passionate testimony of someone who lived
through this, the emotion that she had, I think is what we need. It
can’t replace -- it’s a litany of the story that I'm telling as a
historian. But I think it’s a story that does need to be told.
Citizens of color, particularly African-Americans, were able to
register and vote; racist demagoguery ceased or at least developed
less offense code words. I was just an expert witness a year or so ago
in the Texas Congressional redistricting, the second one. And I was
amazed to find how overt some racial appeals and close to the
demagoguery still existed at least in Texas. Most states have become
more careful with the code words and the kind of thing that were done,
but it’s still there. And, in fact, I brought both court orders that
I've been involved in and expert witness reports from Texas to South
Carolina where we echoed -- and recently the very things that Dr.
Patton was telling about in Alabama. So it‘s not isolated to one
state, but across the south again and again and again. Some of these
have been listed in -- by judges in court orders. And we’re not
talking about before the Voting Rights Act or even 1980, but the 1990g
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and 2000s where these sorts of things can be documented, from poll
watchers, who make it hard for people, to the actual official person
working at the booth, to all the sorts of things we talked about, are
still there; the reasons we nsed the Voting Rights Act to be renewed.
Enforcing the Voting Rights Act in conjunction would require one
person, one vote reapportionment, led to single-member districts that
allowed African-Americans in particular the opportunity to elect
candidates of their choice in the south, usually African-Americans.
The first two African-American representatives elected to the US
Congress after redistrict under the Voting Rights Act were Andrew
Young from Atlanta and Barbara Jordan from Houston, obviously urban
areas. Though the benefits of the Voting Rights Act have {inaudible)
primarily to voters of color, the Voting Rights Act has had a salutary
effect that cannot be measured in terms of registered voters and
elected officials. The Voting Rights Act is contributed from the
expansive understanding of representation and meaningful participation
in democratic politics and has done so in a manner that transcends
race. Moreover, the Voting Rights Act forces more discussion about
voting dispute and political participation more generally. And the
only example I know of where the have-nots triumphed over the haves,
minority plans invoking the voting rights won in the courtroom since
1965, opened the American political system to more people. Forty years
and several reauthorizations later, the Act remains one of the
nation’s premiere vehicles for advancing the cause of racial fairness
in the electoral arena. From about 1980, because of the Voting Rights
Act, in most instances, new plans for county, city council, school
boards, state House, Congressional redistrict, allowed for more
minority representation. And I can’t help but worry, indeed as an
expert witnesses, as I mentioned, for African-Americans, NAACP, in
fact, and Latinos, LULAC, in this 2003 Texas Congressional
redistricting case, Sessions v. Perry, which is now back on remand to
the Supreme Court; I was witness to the ruling by the three-panel
court that it was all right to disadvantage minorities as long as it
was for political partisan purposes rather than for racial reasons.
Now, to me, that’'s turning the Voting Rights Act on its head.
Opposition to the Voting Rights Act is complicated and influx. Some
whites who would never deny African-Americans the right to vote are
willing to deny single-member districts, which provide an opportunity
for African-Americans or minorities to elect candidates of their
choice. White politicians will often lament, they are perfectly able
to represent minorities in the Legislature; yet they've failed to
grasp that a minority would be equally capable of representing them.
We were speaking last night: You hear about black-influenced
districts, but has anyone ever heard anyone talk about a white-
influenced district? The way we think about whiteness and white in
America. Instead of understanding how the Voting Rights Act has opened
the political system of minorities, many supporters of racial equality
today mistakenly blame the Voting Rights Act to the demise of the
Democratic Party and the rise of the conservative party, Republican
Party, in the south. Because two things are -- happen at the same time
does not mean that one causes the other. In 2007, Sections 5 and 203
of the Act are scheduled for expiration or renewal. Some observers now
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contend that the south and other covered jurisdictions have changed so
much in the intervening decade that the remedy is no longer justified.
Congress will need to address these questions. Hearings, which many
witnesses will testify, will play a critical role in determining
whether the special provisions of the Voting Rights Act are extended
in their present form, revised sc as to provide continuing protection
for minority rights are effectively gutted. This hearing is a grand
opportunity to point out the historical development of the Voting
Rights Act so citizens make informed judgments, which is, after all,
an instructive tool. Let me just conclude by saying, at the time when
the rest of the world is looking to the United States for how
democracy works, when South Africa, and Africa, Libya say, let’s do
like the United States has done; let’'s create districts that have been
made possible by the Voting Rights Act; to think about not renewing
the Voting Rights Act just seems unconscionable to me as a world
leader. Try to imagine a world, in fact -- or particularly the United
States, where we don’t have Section 5. Just about a month ago, I was
contacted by the NAACP. Thomasville, North Carolina, which is not
covered, one of the districts covered, areas in North Carolina, was
forced to go -- and went to a mixed plan, the single-member district,
where no African-Americans have been elected before. So they had five
districts, two mixed plans, and now they’'ve had a referendum to go
back to all at-large, where it’s been successful. Black candidates
have been elected in the at-large -- two at-large seats, but they’re
not black candidates of choice by the black community. Which is
another thing we have to look at, the complexities of, why do you need
the Voting Rights Act?

These were black Republicans who the black community did not
support, but whites did. We just finished a case about two years ago
in Charleston, South Carolina, example, after example, which I brought
with me, the court order. But after this case, which went all the way
to the Supreme Court -- the county has gone to districts -- the school
board, after African-Americans get elected, they decided to change the
method of elections and take away powers from them. All of these are
good reasons why we need to have Section 5. Section 5 just does not
look at, in fact, the preclearance, but it’s supposed to deal with
people changing polling places, times of elections, these things that
affect the real lives of people. As Dr. Patton said, the lives of
who'’s going to be your coroner; who's going to make those decisions at
the local level. We are moving into a multicultural world in the
south. I grew up in the town of Ninety Six, South Carolina. I still
consider it home. For 31 vears, I’'ve taught history at Illinois, but
home has always been Ninety Six, South Carolina, to me. When I left
Ninety Six, there were only two things people did; they worked in the
cotton mill or the farm. And I used to get mad at the university -- I
said, I want to come home. My mother would say, what are you going to
do? I said, well, I'11l farm. She’d say, well, nobody else has made a
living at it, and nobody else is able to do it anymore. I said, well,
I'11 work at the cotton mill. The cotton mills are all closed now. So
the largest employer is Fujifilm, Japanese. And we have a Japanese
presence now in Ninety Six, Scuth Carclina. The nearest city -- which
isn't that large; the county seat is Greenwood -- five years ago more
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than one-fifth of the city’'s population was Hispanic. There were no
Hispanics there when I left to go off to graduate school at Princeton
in 1969. Now a fifth -- more than a fifth by now -- of the city
population is Hispanic. This brings a whole new element into the way
we deal with racial block voting. I brought evidence from South
Carolina that showed racial block voting has continued. It‘s in a
court order, in their latest 2000 redistricting. I have a quote, if we
get to it. But what I really wanted to talk about just briefly -- and
then I'1ll end and let’s do it with questions. So much of
redistricting, people have focused on state redistricting. This is
what makes the headlines. This is where people see the Voting Rights
Act. What we need to think about are those communities like Ninety
8ix, South Carolina, that I grew up in, a small town, that when it
went with the Voting Rights Act to districts, elected African-
Americans so that even then with a 10 percent population, an African-
American who had shown how good a citizen and leader that he was could
be elected mayor in this town. I think of Edgefield County, South
Carolina, where I was involved in court case after court case. What
the Voting Right has done is open up the resources of the entire
community so that people on the school board, so that people on -- who
are commissioners, let alone county council, the whole community is
represented. And the communities are better, and it’s working. This is
what’s amazing, that people are thinking about doing away with
something that is working. You can point to specific examples of the
difference that the Voting Rights Act has made. That's probably a good
place for me to stop. I can go on forever, I'm used to doing a 50-
minute lecture, and I apologize for that. But I have brought --
thinking I was going to do this in another context -- as I said, a lot
of examples from cases that I’ve been involved in if people want to
hear about them, or we can hear about them later, or perhaps the
history. I’m going to give the lectures at the University of
Washington in May, science lectures. And I chose to do the Voting
Rights Act because I believe this is something we need to know about.
It will be published as a book, and I hope there will be a book that
will -~ the public can understand how important this piece of
legislation is to democracy, the heart of what America is all about
148 been and continues to be and needs to continue to be part of what
makes American democracy work and be the envy of the rest of the
world.

MR. LEE: Well, thank you, Professor Burton, for that insightful
testimony. I was wondering if you could address an issue that’s come
up many times, which is there are now so many winority elected
officials in the south. Is the extension of the Voting Rights Act
needed? Because we’ve gone way beyond the two black -- first black
House of Representatives.

DR. BURTON: Absolutely it‘s needed. And why have we gotten those?
And those have gone on, as people in Georgia have like (inaudible) be
elected only were able to do so after they had shown their ability
when they were elected under districts that had been challenged or
made to be challenged under the Voting Rights Act. That’s why I gave
the example of both Charleston and Thomasville, North Carolina.
Thomasville can only try to do this because it’s not covered by
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Section 5, I would assume. Now, I don’t know. I'm not going to speak
for the Justice Department. But certainly I would look very suspicious
at a place that under a court challenge had gone to districts, or a
mixed plan, and then suddenly has been successful in electing a black
representative. Again, about a fifth of the population there in their
one district has decided now to go at-large. The other big issue I
think is, in fact, candidates of choice, who, in fact, the African-
American community is voting for. Certainly in Charleston what we saw
was the claim, well, we are electing at-large and African-American,
but it was not the candidate of choice of the black community; the
black Republican was the choice of the white community. It‘s not
about, in fact, the color of the representative, but is it the
candidate of choice? And then again when I said, as you see the real
multicultural south -- there have been Native Americans and still are
in the south -- but this real movement of Hispanics into the south has
really complicated things, and there’s an Asian population coming in
the cities. And I particularly think it’s important for rural areas.
To see how Charleston, in the court case we did there where I was an
expert, continue again and again to try to stop from going to
districts, where African-Americans would have an opportunity to elect
candidates of choice, in every possible way was amazing. And then -- I
brought sowme of the documentation -- we aren’t talking about before
the Voting Rights Act; we’re talking about elections 2000. We’'re
talking about elections where all the things that Dr. Patton talked
about were happening in different places in the south. In the 2000
election, just as everyone read about Florida, but exactly the same
thing happened in Hampton County, South Carolina. In this last
election, it cannot be coincidence, it seems to me, that both in Texas
at predominantly black school and South Carolina predominantly black
school that police are there, and students were discouraged from
voting and poll watchers. These things are happening now. If you don’t
have a Voting Rights Act, who’s going to be reporting to these?
Particularly, as you said, Alabama is rural. Though almost every place
is urbanizing, people live out in the country away, and you need to
have this Act, I think. I think it’s very important. Why would you not
want it when it’s been so successful?

MR. LEE: Commissioner Elsie Meeks.

MS. MEEKS: In fact, that was sort of the question that I wanted
to ask. You know, when we look at the real important events, at the
symbolic importance of the voting in Afghanistan and Irag, I mean,
what could be the negative impact of reauthorizing these provisions?

DR. BURTON: Well, I think it sends a message -- I think it sends
a message to the world about our inclusiveness, our belief in
everyone's vote having an equal impact -- or an equal opportunity,
would be the best way, I think, to say it.

MS. MEEKS: So but what would be the negative impact of
reauthorizing?

DR. BURTON: I don’t see a negative impact of reauthorization. I
see a negative impact of not -

MS. MEEKS: Well, yeah, I agree with that but.
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DR. BURTON: I mean, it seems to me it could only send a positive
message, that we care about inclusiveness in the democratic process;
that people should have a voice and an opportunity.

MR. LEE: Commissioner Majette.

MS. MAJETTE: Thank you. And thank you, Dr. Burton, for your
testimony. I'd like to follow up on comments that you made, as well as
a reference that Dr. Patton made, about the -- this -- the problem of
the disappearing ballot box and to find out if you have any
informaticn about the allegations that were made in the last
Congressional primary regarding Representative Ciro Rodriguez. And
there were some allegations that one of the ballot boxes disappeared.
And then when those votes were found, they actually put his opponent
up, and I believe there was a court proceeding regarding that. But
those kinds of instances and the ones that you have made reference to,
can you just elaborate a little bit more about how the reauthorization
would help?

DR. BURTON: Well, this very past election, the 2004 election,
showed an African-American candidate in Texas for county commissioner
in Caplan (phonetic) County winning, but they later said the computer
made a mistake in one of the races and took a couple of hundred votes
away from her, and she lost by a handful of votes. It’s another
example, I think, of the kinds of things -- this is Texas.

MS. MAJETTE: Yes. As well as Representative Rodriguez is from
Texas .

DR. BURTON: Right. So -- and I must say I was amazed when I did
the expert witness work for LULAC and the NAACP for the 2000
redistricting. It was an amazing list. I have a little sort of summary
here, and it’s also -- I think I have already sent -- you know, there
were transcripts of hearing the Texas NAACP had in 2001 and 2003 in
Houston, Texarkana, and Fort Worth, where they detailed many examples
of problems with voting encountered by minority systems. There they
had illegal use of mailboxes in Fort Worth, where intimidating
articles were included in an African-American newspaper threatening to
have people arrested if they illegally voted. They stationed police
cars outside of polling places in Fort Worth and off-duty officers
after this threat had been made in a newspaper from there; the late
change of polling places; dropping individuals from poll lists without
cause; not allowing individuals to file challenge ballots.
Particularly, I remember something that happened in Fort Bend County.
And one of the worst things documented in several places was actually
a hate crime in Wharton, where a female campaign staff treasurer for a
black candidate for sheriff had her home burned down. And her husband,
a former county commissioner, were actually inside and got only
because the dog was barking. And she had just received threatening

calls saying what would happen to her if she did not get -- and we
won't use the N word -- sign out of her yard. So, I mean, this is the
kind of things that -- you know, sort of, when I went to do the Texas

Congressional redistricting, the totality of the circumstances; I
certainly had not expected to find that. These same sorts of things --
this is actually from a judge’s order in the Charleston case, where I
was one of the expert witnesses in Charleston, South Carolina. And I
brought this for the Commission to have. Starting on Page 31, it goes
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through a list of things. There’s a lot more. There’s a lot more in
the trial testimony and other things, and my expert witness reports
and others. But these are the ones that were indisputable; that a
judge just took down. But -- people making it hard for African-
Americans to vote. Officials. Not the poll watchers, but officials. I
also, just this last election, was the expert witness on the Chio and
the Florida poll challenges, things there. And -- which is similar,
that is, the political challenges that come. But this document,
officials appointed by the State to, in fact, or the County, to
collect the ballots and things are making it very hard and -- again
and again appointed in the 2000 elections. Many going on to be head of
the election commission, or some -- so I have this to enter into the
testimony for you. Because I said, this is -- a judge has accepted
these, and I can give you lots of other examples. Still, cards being
mailed out warning people of -- you know, if you come and you change
your address or things, you could be liable for a crime and arrested.
And as I said, when you put this in the context of what Dr. Patton
said about 40 years is not so long ago, when people -- not just an
idle threat. That may not mean much to most of us who grew up --
particularly when you’re white voting. But what does that mean to
people who were threatened 40 years ago, when people in most
communities when I used to do these -- I don’t know if there’'s a
county I haven’'t done in South Carolina probably -- but I would go out
and talk to them; they could tell stories of people, what had happened
to someone. And these were truly heroes. It’'s not just the heroes who
marched across that bridge down here; though they’re truly some of my
great heroes. But these were heroes who tried to register to vote
before the Voting Rights Act. We don’t know how many are -- you know,
literally were killed because of that. But people were. So I think
historically -- I want to reemphasize, 40 years is not such a long
time ago when you place these -- what might seem like, well, a mild
threat, if you put it in the context of what had happened -- and you
remember, Reverend Buchanan, exactly what I’'m talking about, the kind
of memories, the collective memories that people have. That's why I
think the Voting Rights Act is so crucial, and why I think
particularly you need to have Section 5 for preclearance for all these
changes. And if you think about -- and this is just on the south. We
could talk a lot about California. But when you think about this new
Hispanic population and Asian population, particularly the Hispanic
population, coming into the south, then the language amendment -- if
we believe in democracy, as I do, and why I love this country, is when
we try to live up to those ideals. And that’s what the Voting Rights
Act has -- at least made us try to do better. And it just seems
unconscionable to me to not remew. I think to take away Section 5 and
the preclearance is like having the fox guard the hen house, is the
best analogy I’'ve heard. You’re saying to people, you know, you have
open reigns, so you’ll have a lot more cases like Thomasville, which
says, we're past this now, and we don’t need districts. But what we

find is with racial block voting -- let me just -- let me just -- this
comes from the judge’s decree in South Carolina. And this is not the
Charleston case; this is the redistricting. (As read: } In this case

the parties were presented substantial evidence that this disturbing
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fact has seen little change in the last decade. Voting in South
Carolina continues to be racially polarized to a very high degree. In
all regions of the state and in both primary elections and general
elections, statewide black citizens generally are a highly politically
cohesive group than whites engaged in significant white block voting.
Indeed this fact is not seriously in dispute.

1f we didn’t have block voting, we wouldn’t need, I guess, the
Voting Rights Act for that part of it. But history is showing us
currently that we do have racial block voting. And it continues. And
it’s strong. There was a period as a historian -- we never really talk
-- but I think about the '70s and early 80s, particularly with the
Democratic Party; it was almost a slating process, a good time in a
way, that said, we need to have more minority representatives. And I
think there was an attempt to be more inclusive. The amazing thing
that’s happened lately, I think, is throughout the south, that sort of
attempt is even going away. So in some ways, I think we’re going back
to a worse situation in terms of people reaching out to be inclusive.
part of it is, again, we focus so much on Congressional and state
redistricting and not the small communities where it‘s made the
difference for people to become part of the community, real citizens,
and part of the political process.

MR. LEE: Thank you, Professor Burton. What was the year of that
district court decision that you were reading from?

DR. BURTON: It is March 6, 2003. I brought a copy for you.

MR. LEE: Thank you. You know, I'd just like to say generally that
you have provided many documents to the Commission, and we look
forward to receiving them and keep the record open, you know, to
receive more, because you’ve been a gold mine of information. DR.
BURTON: Thank you for this opportunity.

MR. LEE: Reverend, would you like to ask a question?

MR. BUCHANAN: Just one thing. You and Dr. Patton have both given
highly informative and eloguent testimony of why we need Section 5 and
the Voting Rights Act in 2005 now. But I still am troubled about the
whole state of Florida, the state of Ohio, the places where we had
massive irregularities that may have had a big influence on the
outcome of the election in 2004, and in Florida’s case 2000 -- 2000
and 2004; maybe the whole ball game. If you have anysuggestions about
what we can do about that, either now or for the record, I'd
appreciate it.

DR. BURTON: Well, I’'m a historian. My family would be a lot
happier and have a lot more money if I were a prophet about what to
do. So I'm not very good at looking forward. But what I find very
interesting as a historian, you know, most of these techniques of
disfranchisement, of discouragement, the south actually borrowed from
the north -- mainly they didn’t need them before because blacks didn’t
vote, and it was a -- very much a class society. But I think what’'s
happened is many areas in the north have learned how effective some of
these disfranchising and diluting of particular votes have been, and
they are being used very successfully in other places. This moving of
polls and closing and giving out a ballot -- this happened in
Missouri. You know, it -- it just seems to we, how can this happen in
an election in America in a democracy that you know how many people
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are there, are registered to vote, and you don’t have enough time to

get them voted? You don’t have enough ballots or -- mentioned ballots
being lost and things? All of this is evidence to me why we need to
have the Voting Rights -- these things are happening when we have a

Voting Rights Act. This is when people say it’s not needed. What would
happen -- that’'s why I keep going back to things I do see happening,
where they aren’t -- what would happen if we didn‘t have something to
cover these irregularities? It’s very hard now. In this Charleston
County court case that I was just quoting from, it was extraordinary
extensive -- when you think -- one of the things -- that the burden
falls on these plaintiffs. In almost all of these cases, these small
communities, the plaintiffs have had to come up with some way to do
this, that is, the minority community, where usually there isn’'t the
regsources, where the government was being sued has to do it. And
unless the Justice Department or the ACLU or -- the NAACP does not
have that much money. But when they can put some money behind it, as
it -- become almost a chance for success for these communities. What
has been amazing is how well they have done and how much they have
won, given, as I’ve said, they are the have-nots. That’s very unusual
in American history, and it’s because of the Voting Rights Act and
renewing the Voting Rights Act.

MR. LEE: That’'s a good way to end. Thank you, Professor. At this
time, we’ll take a short break to set up for the next panel. (Brief
recess taken. )

MR. LEE: Okay. We're ready now to begin our second panel. And
we’ll begin with the Honorable Frank Jackson. Frank Jackson was
elected mayor of Prairie View, Texas, in 2004, after serving on the
city council for 12 years and as county commissioner of Waller County
for eight years. Mayor Jackson has worked in higher education
administration at Prairie View A&M and is himself a graduate. I‘m very
interested to hear, Mayor Jackson, about the situation in Prairie
View.

MR. JACKSON: Well, first of all, giving all praises and honor to
God, I am extremely honored and deeply humbled to have been invited to
come and address this distinguished panel, this commission. I bring
you greetings from the beautiful city of Prairie View, Texas, home of
Prairie View A&M University. And there’'s 4,410 residents, 3,200 of
which are students at Prairie View. We are located in the Brazos River
Valley. The Brazos River stretches from the northwest out of the
foothills of the Rocky Mountaing and flows into the Gulf of Mexico.
There are Native Americans in the -- that first inhabited that valley;
called it the Arms of God, so I bring you greetings from the Arms of
God. It was also the place where the first Anglo settlement was
located, about 25 miles to the southwest of where Prairie View is
currently located. It was the headquarters of Stephen F. Austin, who
was the father of Texas. He had the dubious distinction of also being
the father of slavery in Texas. Stephen F. Austin lobbied the Mexican
Government and told them that he needed the negro slave in order to
wrestle the bounty from the earth to make Texas a productive
enterprise. He said, without the negro, Texas would fail. So he sent
out a message to the original settlers, the 0ld 300, as they were
called, and he told them -- said, for each negro slave that you bring
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into Texas, he would give them an additional 80 acres of land. A
gentleman out of Alabama named Jared Ellison Groce brought 110 slaves
into that Brazos River Valley. All total, Groce received over 44,000
acres of land just for showing up in to Texas. Jared Ellison Groce was
the first one to arm the militia of African troops to help exterminate
the Karankawa Indians, the people of that valley. Javed Ellison Groce
was the first true planter in Texas. In my opinion, he was the one
that really formed the Revolution. He was the one that brought Sam
Houston into Texas. Waller County is -~ where Prairie View is located
is named after Jared Ellison Groce’s nephew, Edwin Waller. Prairie
View A&M University resides on the old Alta Vista Plantation, which
was one of five owned by Jared Ellison Groce's great nephew, name
Jared Ellison Kirby. Prairie View is two and a half miles from the
Leindo Plantation, which is still there. It belonged to Jared Ellison
Groce’s gon, Leonard Waller Groce. 8o the Groce family help power
swaying that valley. It’s interesting to note that the first signers
of the Declaration of Independence of Texas was Edwin Waller. Edwin
Waller was also chosen by the President of the Republic of Texas,
Mirabeau Lamar, to find a location for the new capital of Texas,
because the old capital, which is 25 miles to the northwest of where
Prairie View sits now, was called 0ld Washington on the Brazos. He
located the current city of Austin. That site was his choice, and he
became the first mayor of Austin.

The other thing Edwin Waller did, he was the first one to sign
the Articles of Succession from the Union. So the Confederacy in Texas
was born in that Brazos River Valley, was born right there in the Arms
of God. And I have to give you that background so you understand ocur
current situation. There in the Brazos River Valley, we have
Confederate prisoner of war camps for Union prisoners, within two and
a half miles from where Prairie View sits now. It was also the
training camp for the calvary and for the infantry for the south. Camp
Abare {(phonetic) and Camp Groce were also located there. When the
Civil War ended, the last three-star Confederate general still in the
field of battle, still fighting, was a general by the name of Edmond
Kirby Smith. He was kin to the Kirbys that were kin to the Groces that
was there. And his headquarters was at his cousin’s plantation called
Alta Vista, which is now Prairie View. That’s where he kept hig wife
and his children. And when you go to Waller County and go to the
Waller County courthouse, on the north lawn, there’s a marker that
says Confederate States of America. And when the war ended, that’s
where they read the orders dismissing the Confederate troops. And when
they left there, they left there kind of angry. And something
interesting happened. Dr. George -

MR. LEE: Mayor Jackson, I wonder -- I think we understand now the
context of the Arms of God. I wonder if you could bring us forward.

MR. JACKSON: Bring you forward. When the -

MR. LEE: Quite interesting, the Prairie View situatiom.

MR. JACKSON: Well, in 1972 the students at Prairie View tried to
register to vote and the then democratic elections administrator
denied them that right. That battle was fought out and was eventually
decided in the '78 court decision that allowed them the right to vote.
Again, in 1992 we had 19 people indicted by the district -- assistant
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district attorney at that time McKeg (phonetic) in order to say that
they were voting illegally. One of the interesting things about that
'92 case ls where they said a lot of students had registered twice; a
lot of students had voted in other elections. Like in Beaumont, where
we had a young man named Moore, I think it was Carl Moore Jr. His
father was senior. He had voted in Beaumont, but nobody bothered to go
and check the records to make sure that it was senior that had voted
rather than junior. Also the students marched on the Waller County
courthouse in '92 and fought that -- those indictments, and
eventually, they won out. But the old guard didn’'t go away. Again,
they came back in 2004. And the district attorney then, Oliver
Kitzman, wrote a letter to the local press and was really challenging
the students as being legal residents of the county. Again, the
students mobilized and marched -- about 7,000 people marched well over
seven miles from the campus of Prairie View to the Waller County
courthouse. And, again, when they walked in that valley, they really
sent a message that they would not be intimidated. Again, those
students turned out and registered to vote. But they were also
fighting for a place to vote on campus, being one of the largest
voting blocks. They were denied access to vote there on that campus.
They still had to go to a place on the far perimeter of the campus,
the community center, in order to vote. So I guess a long story short
is that we’re dealing with a cultural situation in Waller County. We
know public policy can change, but cultures are slow to change. And
even if you just glance at Prairie View’s history, you know that
that’s where the experiment really took place. And how do you now
transition a people from being slaves, into the -- what was dictated
by the new industrial economy; how do you move them from slaves to
being wage earners? and it was worked out that -- and one of the
things that came up earlier is that -- when African-Americans left
office in Texas during the Reconstruction Era around 1899, from 1899
to 1966, when Barbara Jordan was elected, the highest ranking state
official in Texas was the principal, slash, president of Prairie View.
And I'm going to close with this last remark, is that during the times
when they established those land grant institutions throughout the
south in order to use education as their technique for social control,
Texas A&M University was established in that Brazos River Valley for
white males. It remained for white males from 1876 up until 1963.
Prairie View was established for black males, and eventually it
admitted women in 1879, became the first state-supported institution
to admit a female. And during that time, they looked for a president
of both of those universities, because Prairie View -- the president
at A&M was always the president of Prairie View. They offered the
presidency to Jefferson Davis, who respectfully declined. But he said,
I've got a man out of Mississippi I know well named Thomas Garthright
(phonetic). So he sent Thomas Garthright. And he said, well, you need
a black man for -- for Prairie View, so he brought L. W. Minor. So you
can gee the Confederacy kind of retrenched to Texas. And so we're
dealing with something that’s deeply entrenched. So that section of
the Voting Rights Act that affords us some protection is severely
needed, because the culture has not just moved. And the new phenomenon
now is the Hispanic in migration into territories that they once
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owned. And so there’s a gap between the education levels of those that
are now the majority and those that are going to soon be the majority.
But that gap is more -- when you’re talking about closing it and
making sure that the new people can handle the economy of Texas, I
think the culture has given a backlash to that, because they feel
threatened. They see that they will be mutated into something else
with this new majority. So you’ve still got some safeguards that need
to be in place.

MR. BUCHANAN: Thank you. Beautiful testimony.

MR. LEE: Mr. Davidson.

DR. DAVIDSON: I have three questions for you. The first one is,
what percentage of Waller County is African-American? MR. JACKSON:
Well, based on the current census, we’re probably roughly about 26
percent, somewhere like that.

DR. DAVIDSON: So a significant percentage there -

MR. JACKSCN: Yes.

DR. DAVIDSON: -- that can certainly change election outcomes. The
second question is -- first of all, T guess, I have a good friend and
former student named Dalzinia Sams (phonetic), an African-American
woman whose dad was named Arista Sams (phonetic), who played a very
important role in -

MR. JACKSON: Yes.

DR. DAVIDSON: -- securing the vote for African-American students
there at Prairie View in 1972. Did you have the privilege of knowing
Mr. -

MR. JACKSON: I served with Mayor Sams on the city council for
many years, so0 I know him well, and I know his daughters and his wife,
Ms. Ann Sams.

DR. DAVIDSON: Third question, do you feel that the Voting Rights
Act had an impact on getting the situation taken care of, the most
recent situation that you were describing to us, whereby African-
American students again were at first prevented from voting?

MR. JACKSON: It provides us with some necessary safeguards,
because if it was not for that locking-over-the-shoulder, somebody
watching the process, then we would have been at the mercy of the
powers that still advocate states rights. Even though they're now
Republicans, they still are tied into the old ideclogy of the south,
It's very well entrenched.

DR. DAVIDSON: Thank you.

MR. LEE: Thank you, Mayor Jackson. At this point, I'd like to
acknowledge the presence of the individuals who have been marching
this week from Selma to Montgomery for the 40th anniversary. And a
banner has just gone up with SCLC's name on it and the 40th
anniversary march, so we welcome you marchers. MR. LEE: Our next
witness is Dr. Richard Engstrom. Dr. Engstrom is a Research Professor
of Political Science and is now Professor of Africana Studies at the
University of New Orleans. Doctor Engstrom has published extensively
on election systems and minority rights and has been testifying as an
expert in voting rights cases since the 1970s. And so we welcome you,
Professor Engstrom.

DR. ENGSTROM: Thank you.
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MR. LEE: And I understand you’re going to focus on polarized
voting.

DR. ENGSTROM: Yes. Again it is for me as well a privilege to be
invited to talk with you today. And I am going to deal with racially-
polarized voting, because it’s a central concept when we deal with
Section 5 of the Voting Rights Act, which will be up for renewal, as
well as Section 2. Both those provisions contain protections against
what we call racial vote dilution or minority vote dilution. When we
talk about dilution, we're referring to what we often refer to as a
second generation type of discrimination. The first generation was
disfranchisement. But once people get the right to vote, we face
additional impediments and hurdles in their ability to convert that
vote into the election of representatives of their choice. Actually,
this has been borrowed from educational re -- research on educational
discrimination, where the first generation was simply segregation and
not even being allowed in the schoolhouse door; then the next was,
you're in the school, but now you’‘re tracked into particular areas;
disciplinary policies are different. We have the same thing with
voting rights. First generation was disfranchisement; second
generation then we discovered dilution, which is a systematic
impediment in terms of the ability to convert voting strength into the
election of representatives of choice.

MR. LEE: Dr. Engstrom, we have a situation where we don't have
enough microphones, so if you could speak up as much as you can -

DR. ENGSTROM: Okay.

MR. LEE: I think the audience will appreciate it.

DR. ENGSTROM: All right. And so central teo these protections, of
course, is, as Vernon Burton was saying earlier today, racially-
polarized voting. Now, if voting isn't racially-polarized, we no
longer need these protections, as Vernon said. If we don't have
divisions along racial lines in our candidate preferences, then we
don't need to be concerned about election systems that dilute the
voting strength of minority groups in those arrangements. But
unfortunately, it still is racially polarized, and when voting is
racially polarized, then how we structure elections can have a very
critical impact on the ability to convert that voting strength into
people you want to represent you in government. Vernon mentioned some
of the things, but just quickly, whether we have elections at-large or
by multimember districts or by single-member districts can matter
greatly. Whether when we lock at those districts we have one district
(inaudible) versus another, and which one gets chosen can affect the
opportunity to elect candidates of choice greatly. Today I want to
tell you race remains the central demographic division in American
policies. Don't trust me; read the literature. Read the recent books
on southern politics. Race is still the major demographic division in
southern politics and, indeed, politics across the country. And
racially-polarized voting persists. I know this because I study it.
Since the nineteen -- since, excuse me, the 2000 census, I have worked
in seven different states in which I've conducted studies of racially-
polarized voting, or at least what it takes to elect minority choice
representatives. I have today for you an illustration of the tables
from one of the cases I worked, which was the Section 5 preclearance
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case involving the State of Louisiana and its initial plan that it
attempted to implement the first time in terms of state representative
districts. I -- there are copies I know. Whether you have them or
they've been distributed or not, I'm not aware. But, anyway, this was
part of my report in the case of Louisiana versus The United States,
and this was, again, the new plan after the nineteen -- 2000 census.
There are four tables. Well, the report concerns four areas of the
state in which particular districting arrangements were at issue. All
right. They covered different parts of the state. We're not talking
about only one part of Louisiana, but different geographical areas.
There are four tables. Table 1 concerns racially-polarized voting in
the state House elections at issue or at least three of the districts
at issue. Table 2 concerns racially-polarized voting in, guote,
exogamous, unquote, elections. I apologize for that, but that’'s the
jargon. Basically, all that means is, in elections to other offices
than the office at issue in the litigation. In other words, elections
not involving the state House of Representative, but lots of other
offices. And we’ll get to that in a minute. Table 3 and 4 do the same
thing for an additional district. I apologize. I no longer remember
why one district came in a little later. But it’s essentially the same
as Tables 1 and 2 but for a district -- different districts. All
right. Those elections studied in that handout, or in those tables,
are over the lifetime of the previous redistricting plan, all right,
from the plan adopted at the 1990 census, up to when Louisiana was
adopting a new plan based on the 2000 census. They cover elections
from 19891 to 2002. We're not talking history here. All right. These
elections come up through the latest round, 1999, when the Legislature
was elected again, and some other elections incurring -- occurring in
2001, 2002. Now, note in the tables there are three different
estimates of racial divisions in candidate preferences for each
election. Now, my colleagues ask me what I do when I go into court.
And I say, I document racially-polarized voting. And my colleagues
say, well, doesn’t everybody already know that voting is racially
polarized in this country? And I say, well, in court, you have to
prove it, and you have to prove it over and over and over again. And
then you even have to defend it because of statistical arguments about
the estimation procedures and things. I'm not going to get into that.
But what I‘'m going to say is the reason there are three estimates for
every election in this report is because we look at it every which way
we can. All right. We do two procedures approved by the Supreme Court
in Thornburg ve. Gingles; we do another procedure that is developed
and developed specifically for this purpose since Thornburg versus
Gingles, and, indeed, were available -- or where they can be done, we
will even use exit poles as additional evidence of the candidate
divisions. The estimation procedures typically reenforce each other.
You can look through those tables, and you can see occasionally there
may be some differences that have meaning, but, basically, in almost
all, they’re going to be pretty close to each other, and certainly
have no difference in terms of who’'s the candidate of choice of
African-American voters and non-African-American voters. In that table
for Louisiana, there are 90 separate election analyses. And that means
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roughly 270 estimates. Almost every election analysis in those tables
show racially-polarized voting in that election. Almost every one.
There are a few exceptions, usually when African-Americans
themselves may not be supportive of the African-American candidate.
But generally that’s not the case. Rarely is that the case. And
normally, then, other voters don’t share that preference. Now, does it

matter where the Louisiana -- we‘re looking at, as I’ve said. It
doesn’t matter really what office we're loocking at either when we look
at these elections. As I said, the -- the elections at issue, the

office at issue were seats in the state House of Representatives. But
you’ll see through the tables that it doesn’t matter; you’ll find
racially-polarized voting when it comes to votes for governor; you’ll
find racially-polarized voting -- excuse me -- when it comes to votes
for mayor; you’ll find it when it comes to votes for public -- state
public service commissioners; when it comes to votes for state
Senator; when it comes to votes for people running for the state board
of elementary and secondary education; when it comes to people voting
for district attorney; constable; recorder of mortgages; register of
conveyances; and numerous judicial offices. There are elections in
there for the state court of appeals, district court, civil court,
criminal court, juvenile court, and traffic court. It doesn’'t mattex
what office is at issue; it doesn’t matter whether it’'s high profile
or low profile; it doesn’t matter whether it’s top of the ballot or
down on the ballot. Time, place, and office do not matter. What we
find consistently in almost every instance is that voting in those
elections in Louisiana show -- reflect racially-polarized preferences
on the part of the voters. Now, there’s nothing unigque about
Louisiana. There’s nothing unique about the set of tables I've given
you. There’s nothing especially more dramatic about this evidence than
what one finds in other states. As I mentioned, I‘ve worked in six
other states since the 2000 census. I’'ve worked for plaintiffs and
defendants; I’'ve worked for civil rights organizations; I’'ve worked
for states; I've worked for the US Department of Justice. My testimony
doesn’t vary depending on who I work for in the sense of what I find
is what I'm going to talk about and what I'm going to testify to. I
want to just quickly point out some other states. One state I did not
work in, in which we’ve already had testimony about, is South
Carclina. Vernon Burton this morning read from you -- read from a
court decision talking about racially-polarizing voting in South
Carolina. Let me add Georgia. I was the Department of Justice’s expert
witness to do the voting analysis portion in the case Georgia versus
Ashcroft. A lot of people here will -- will know what that case is.
Now, the deal -- the Departwment of Justice lost that case on the
ultimate question of preclearance. But they did not lose on the
question of whether there’s racially-polarized voting in Georgia. The
trial court held that they found -- there’s a holding of finding of
fact -- that voting is racially polarized in those areas that were at
issue, and that's -- that determination, that finding, was not
overturned on appeal. It was in no way disturbed by the Supreme Court
when they overruled the trial court that had agreed with the
Department of Justice. I've worked in the state of Florida; I've
worked in the state of Alabama; I just finished a deposition in the
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state of North Carolina. And I can tell you that I was the state of
North Carolina’s expert when it came to racially-polarized voting in
the Shaw case, the Shaw versus Reno litigation. And racially-polarized
voting was found in North Carolina at that time. Given my more recent
experience, which concerns the southeastern portion of the state,
racially-polarized voting is still -- it persists in North Carolina. I
also have done work in Texas involving Hispanics as the group at
issue. And not in the south, but I’'ve done work showing polarized
voting when it comes to Native American preferences and other people’s
preferences. So -- and I want to say I also did some work in
Miseissippi. I didn’t do racially-polarized voting there, but during
the process of adopting their plan, I did serve as a consultant to the
state and documented the need for majority African-American districts
in order to elect African-Americans to the Legislature in the state of
Mississippi. And I'm happy to say that it was the first time since the
Voting Rights Act was adopted that Mississippi gained preclearance for
the first plan it adopted for the new legislative lines, again, in the
history. So I want to say racially-polarized voting is a persistent
thing in the American south. I wish I could say it was a thing of the
past, but it isn’t. And, therefore, Section 5 of the Voting Rights
Act, unfortunately, needs to be extended. As long as we have racially-
polarized voting, we need the protections that Section 5 provides and
also the protections that Section 2 provide. The Voting Rights Act
continues to be needed because the basic problem when it comes to
dilution, racially-polarized voting persists throughout the south.

MR. LEE: My colleagues on the Commission admonished me that we're
going to change the ground rules a bit. We're going to listen to all
the testimony first and then come up with some gquestions. But at this
point, I'd like to acknowledge Charles Steele, Jr., President and CEO
of the Southern Christian Leadership Conference. Mr. Steele. Mr.
Steele, we’'re going to provide some time for you to say a few words
later, but do you want to just say something now briefly?

MR. STEELE: Well, you can tell that I'm a former elected
official. I saw a microphone; I began to walk. I served in the Alabama
State Legislature for the first black since Reconstruction for ten
yearg. And I resigned in the latter part of August to take on full-
time representation for SCLC and currently president and CEO. Also was
one of the first black city council persons elected in the City of
Tugcaloosa. I would just like to greet you; say I'm happy to be here.
We’ve been marching since actually Sunday from Selma to Montgomery.
And at some given point, I’'d just like to give you the root causes why
we have discriminatory practices within the system that we’re
currently experiencing in terms of voting rights, and hopefully to
implement for the future things that we can do for SCLC in working
with you to eradicate those concerns. I just left Israel, and going
throughout the world, the same type of concerns, to eradicate racism
from our system. That’s the root cause. I‘'ll pause at this point.

MR. LEE: Thank you very much. We're going to provide time right
after lunch for --

MR. STEELE: Well, in case I don’t come back, let me just say
this, because I do have some other things. Let me say this to you.

MR. LEE: Oh, sure. Of course.
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MR. STEELE: Let‘s deal with the real issue. And the real issue is
racism. Let’s not skate and skirt around this thing. I'm tired of
playing ticktacktoe with an issue that is serious. There's racism in
this country. A hundred years ago, the issue with black folks was
racism; 50 years, the issue was racism; 2005, the issue is racism, and
that’s what we have. You can’t expect a system that enslaves you to
save you. Thank you very much.

MR. LEE: We turn now from the very compelling and striking
testimony of Dr. Engstrom about the persistence of race-polarized
voting to testimony of Victor Landa. He’s going to focus on the
Section 203. Victor Landa is the Central Region Director of the
Southwest Voter Registration Education Project, which in 2004
registered 100,000 new Latino voters to 16 states. Mr. Landa has
worked in Spanish and English media, print and broadcast media, for 22
vears. Welcome, Mr. Landa.

MR. LANDA: Thank you very much. Distinguished members of the
Commission, ladies and gentlemen, good wmorning. Buenos dias. My name
is Victor Landa. I'm the central region director of the Southwest
Voter Registration Education Project. In this capacity, I'm
responsible for our operations in Texas, Colorado, and New Mexico. On
behalf of the Southwest Voter Registration Education Project, I want
to thank the Lawyers’' Committee for Civil Rights Under Law for putting
together this series of timely and much-needed forums and for inviting
my organization to participate in this hearing.

The Southwest Voter Registration Education Project is a national
nonprofit nonpartisan organization committed solely to the political
empowerment of Latino communities through voter registration, voter
education, as well as voter participation. Southwest Voter was
established in 1974 by the late Willie Velasquez to encourage civic
and political participation in Latino and other underrepresented
communities. And since its inception, Southwest Voter has registered
over 2. 2 million Latino voters throughout the southwest and Florida.
I'd like to speak to you this morning directly with regards to Section
203 and Sections 6 through % of the Voting Rights Act and how these
come to bear on the voting experience of Latinos in Texas. The purpose
of Section 203, as you well know, is to provide non-English-speaking
citizens with the same information and opportunities to participate in
the electoral process as the general electorate. In our work,
specifically in the 2004 election cycle in Texas, Southwest Voter
Registration Education Project found that election materials in
Spanish, from registration cards to ballots, were essential. In the
months leading up to the general election in November of 2004,
Southwest Voter registered close to 20,000 new Latino voters across
Texas, many of whom are not fluent in English. This was a record
breaking year for us in or 30 year history, and it’'s a fact, that we
could not have enjoyed this level of success were itnot for bilingual
registration cards. We find that older citizens and new immigrants
feel more at ease, more secure, when the process is in a language that
they have mastered. I’'ve found that citizens who prefer Spanish
registration cards do so because they feel more connected to the
process. They also feel they trust the process more when they fully
understand it. Many older citizens, new citizens, and first-time
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voters whose primary language is Spanish would not have registered to
vote if not for the access to registration cards in Spanish. Without
materials in Spanish, those citizens whose eagerness and ambition to
participate in the electoral process would compel them to register
even using a form with registration instructions they did not
understand, would run the risk of making errors on the registration
card that could prevent them from voting if those errors made them
wrongly appear ineligible.

Without materials in Spanish, many citizens not fluent in English
would find the process too difficult to navigate and would not vote or
would not necessarily vote in the way that they had intended. As an
anecdote, I offer the case of an 86-year-old woman who answered her
door and told one of our volunteers that she believed that she was too
old to vote. She was assured in Spanish that there was no age limit to
voting -- the voting process, and she happily registered. This woman
spoke limited English and would not have been able to understand our
volunteer’s explanation if it were not in Spanish. Then there’s the
case of a 46-year-old construction worker who I approached after
Sunday mass, where he and his family were celebrating the baptism of a
newborn nephew. When he saw that there were Spanish registration cards
available, he went back intco the church to bring out 12 members of his
extended family, all citizens, who stood in line to register, and told
us that if it were not for the Spanish registration cards, they would
not have registered, and, of course, they would not have voted.
Section 203 of the Voting Rights Act should be reauthorized to protect
the voting rights of Spanish-speaking and Spanish/English bilingual
voters. Bilingual materials are not a mere preference; they are not
just a convenience; they are a necessity because they insure the
franchise.

Now, a concern to us as well is the preservation of Sections 6
through 9 of the Voting Rights Act. These sections authorize the
federal government to send federal election examiners and observers to
specific jurisdictions and polling places where they are deemed
necessary. They also allow for federal registration in jurisdictions
that discriminate in registration and at the polls. It was our
experience in the 2004 election cycle in Texas that there exists what
can only be described as strategic efforts to exclude certain citizens
from voter registration. In one county in south Texas, some of our
Spanish-speaking volunteers were denied the eligibility to be
deputized as registrars. Now, in Texas only a deputized registrar can
register voters in the field. Some officials who are empowered by law
to deputize registrars deliberately set obstacles to deputization for
people who may have belonged to an opposing political party. One of
our volunteers was stripped of his deputized registrar privileges
because he turned in a registration card with a numerical
transposition. His team of volunteers was also denied deputization
privileges on similar f£limsy technical merits. On one occasion, a
volunteer was told by an authorized person in the elections office to
change a date on the registration card. And as soon as that date was
changed, her deputized registrar privileges were taken from her.
sadly, I can elaborate not further, because the volunteers in question
fear retribution and have asked that names and locations not be
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mentioned. It’s noteworthy to say that all of our volunteers who were
denied or were stripped of their deputization privileges were fully
eligible to be sworn in as deputy registrars.

Texas officials have been arbitrary and discriminatory in their
refusal to deputize our Spanish-speaking volunteers. In addition, in
San Antonio, Texas, our field volunteers were denied access as
registrars to naturalization ceremonies. Part of our strategy across
the country is to go to naturalization ceremonies, where newly-sworn
citizens are eager to register to vote, in order to become full-
fledged participants in the political process of their adopted
country. In October of 2004, when our volunteers approached the
immigration official in charge of the ceremony in San Antonio, they
were told that the local registrar was coordinating the voter
registration effort. The office of the county elections administrator
then told us that official county personnel were covering the voter
registration tasks and that there was no need for our help. But when
time came for the ceremony, there was, in fact, no one registering new
citizens at the time of their naturalization. We know this because our
volunteers did, in fact, attend the ceremony, but as private citizens,
not as voter registrars. And they were witnesses to the lack of voter
registration at the ceremony. Our efforts to file an official
complaint with the United States Citizenship Immigration Service, with
the county elections administrator, and with the persons in charge of
the ceremony venue, as well as our reguest to the same agencies and
persons in San Antonio to be present at subsequent naturalization
ceremony -- ceremonies bore no fruit. The effort to exclude certain
voters in Texas from participating in the electoral process has
reached the State Legislature.

Representatives Betty Brown and Jim Jackson have introduced in
committee House Bill 516, relating to requiring proof of citizenship
at the time a person registers to vote. The bill states that a person
would have to provide a copy of proof of citizenship in order to
register to vote; a driver’'s license or a Social Security card would
not work. To be permitted to register to vote, a new voter would have
to provide a birth certificate, a passport, or naturalization
documents. The most common forms of identification that you and I
carry would not be enough to register to vote. This bill carries the
stated intent of fighting voter fraud, but what it actually does is
set greater obstacles for the registration of new voters, and a
substantial portion of new voters in Texas are Latin voters.

The way the law presently reads, a person who wants to register
to vote must provide proof of identification and can provide that
information when he goes to cast a ballot in the first federal
election after he registers. Now, this new law, if enacted, would
place the stricter transaction of proof of citizenship at th moment of
registration. This change, while making it more inconvenient for all
Texans to register to vote, would adversely and disproportionately
affect new Latino voters in Texas because most new Latinos in Texas
are registered in on-site registration drives, in places where they
shop; where they gather; worship; and celebrate; places where people
don’t carry birth certificates or passports or naturalization papers.
This law would be another in a series of obstacle for Latinos who have
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a historically tenuous relationship with voter registration, going
back just one or two generations, to a time, for example, when
eligible voters were required to pay a poll tax.

Ladies and gentlemen, Sections 203, as well as Sections 6 through
9 of the Voting Rights Act, must be reauthorized to prevent exactly
the harms they were originally drafted to redress, because these harms
persist, and in their persistence, they erode Latinos’ rights and
privileges as citizens of this country. Our experience is a reminder
that federal protection of voter registration continues to be
necessary because there continues to be a population against whose
voting rights registration restricting strategies continue to be used.
Latino voting rights in Texas are not protected by simply observing
the polls on election days to be sure that registered voters are
allowed to vote. We need the legal provisions in the Voting Rights Act
that ensure that those who work to register Latino voters in Texas
have the chance and the necessary Spanish language materials to do so
and that all eligible Latinos voting age have a meaningful opportunity
to register so that they can vote. The acts of obstruction I have
described speak as well to the need to reauthorize Section 5 of the
Voting Rights Act. The requirement to preclear changes in voting
practices or procedures based on evidence, that the proposed change
does not have the purpose and will not have the effect of denying or
abridging the right to vote on account of race, color, membership in a
language minority group. It's a weapon we must not lose. Section 5 ig,
in effect, our first line of defense against preferences of the kind
that I have outlined this afternoon, which limit, obstruct, and also
deny the right of suffrage to language minorities in the state of
Texas. Again, I thank you for the opportunity to appear and speak
before you, and I thank you for your attention. Muchas gracias.

MR. LEE: Thank you, Mr. Landa. Now we're going to hear from Raoul
Cunningham, who is the President of the Louisville, Kentucky, branch
of the NAACP. Mr. Cunningham has alsc served as a National Deputy
Director of the NAACP Voter Empowering Program, as well as Region 3
Coordinator and the Kentucky State Coordinator of the NAACP. Welcome,
Mr. Cunningham.

MR. CUNNINGHAM: Thank you, Mr. Chairman. Let me express my
appreciation to the Commission and to the Lawyers’ Committee for
inviting me to participate with you. In my letter of invitation, they
asked me to discuss discrimination faced by the voters of Kentucky
since 1982. If I may, there are three specific cases or instances that
I would like to discuss with you. First, in the 2000 general
elections, the voters of Louisville and Jefferson County passed a
referendum merging the City of Louisville and the unincorporated areas
of the county. This act passed by vote of 158,000 to a 134,000.
Interesting aspect of this merger is that the 92 small cities in the
county were not included. African-Americans voted 83 percent against
the referendum. At the time of the vote, African-Americans were 33
percent of the city and 18. 9 percent of the county, and composed 33
percent of the Board of Alderman, and 25 percent of the physical
court, which is our legislative body in Kentucky. Prior to this, the
general assembly had passed enabling legisglation which passed the
referendum on the ballot and stated that the University of Louisville
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Geography Professor, Dr. Bill Dakan, would draw the 26 districts for
the new government. The enabling legislation also stated that
Jefferson Physical Court had to approve the districts drawn by Dakan
without alterations or amendments. A one-man show.

During the campaign, the proponents and Dakan of merger had
promised that there would be -- six of the 26 districts would be
majority black districts. However, the plan as drawn by Dakan diluted
minority voting strength because it failed to create the effective
voting age minorities -- majorities -~ I'm sorry -~ in Districts 2 and
District 3. Several alternative plans submitted to Dakan by the NAACP
clearly demonstrated that it was possible to create majorities of
voting age African-Americans sufficient to provide the citizens of
those districts with a reasonable opportunity to elect their
candidates of choice, as required by the Voting Rights Act. Today the
plan drawn by Dakan is in place.

Second scenario ~-- oh, in the area of redistricting, two months
before the 2002 session of the general assembly convened, the NAACP
unveiled a redistricting plan that showed how the Legislature could
draw three wajority black districts in Louisville instead of two and
create an influenced district in Jefferson County as well as Christian
County in the west. On the second day of the session, January the
10th, the proposals were -- were submitted to the leaderships of both
houses. We also testified before both committees. The House passed
this version of redistricting, which was House Bill 1, without
including the recommendations of the NAACP. During the debate on the
Free Conference Committee Report to House Bill 1, the speaker pro tem
assured the House that a third African-American district in Jefferson
County had been created. The House and the Senate, within an hour
after that declaration, passed the bill, and the governor affixed his
signature that same afternoon. The problem with that is that there was
no third African-American district in Jefferson County, and the other
two districts had been greatly diluted. Prior to 2002, the 42nd
district had 71. 2 percent black voting age population, and the 43rd
district had 61. 8 black -- black voting age population. Under the
House Bill 1 that we -- that now is in effect, the 41st, which was to
have been the new majority black district, has 47. 6 black voting age
population. The 42nd has 52. 6 black voting age population, and the
43rd has 54. 1 black voting age population.

The third -- the third circumstance is that on October the 3rd --
I'm sorxry, October the 15th, 2003, the chairman of the Louisville
Jefferson County Republican Party filed a list of 59 persons to serve
as challengers in 59 predominantly African-American precincts with the
Jefferson County Board of Elections. In July of 2003, a Republican
recruiting flyer entitled "Gubernatorial Election Integrity Call to
Arms" was circulated, that stated, in the past three elections, the
NAACP and the A. Philip Randolph Institute had, quote, targeted poor
black voters, end of quote, and encouraged them to, quote, commit
fraud, end of guote. The flyer also attempted to raise money for the
GOP. The Republican Party had asked the FBI to come in and
investigate. They did, and found no illegal election activities or
election fraud related to the Get Out the Vote campaigns of the NAACP
or the A. Philip Randolph Institute. According to Kentucky election
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laws, a report of precinct election officials stating, any
irregularities must be filed immediately after each election. A
careful check of each report was made for the previous years and found
no irregularities reported in any of the challenged precincts. The
Republican chairman defended the challenge of plan by stating that
precincts were chosen at random. When the civil rights community found
it amazing, how all the randomly-selected precincts, with the
exception of four in Newburg area, were in the west end of Louisville
and fell intoc a perfectly tight contiguous pattern. Even the four in
Newburg, which is an African-American suburb of Louisville, fell into
a tight contiguous pattern. We also found it more amazing that of 483
precincts in the county, no predominantly white precinct was randomly
selected. Kentucky election law states that each of the two major
political parties shall pay -- shall place two election officials in
each precinct. In 2001 and 2002, the Republican Party failed to -~ to
£ill a complete slate of election officials. Two days after filing the
challenges, the GOP still had not filled 33 election precinct
officials.

On election day, there were actually 18 challenges that were
placed in African-American precincts. Others had been reassigned to
serve as election officials, and some had failed to take the mandatory
training. Voter turnout that election in 2003 in predominantly black
precincts was nearly identical to the previous year’s election, while
voting in the white majority precincts fell 7 percent. The only
precincts that saw higher voter turnout in 2003 were 21 precincts that
were among the 59 precincts targeted by the GOP challengers. That was
an attempt to intimidate African-American voters. And what was so
interesting about this, Mr. Chairman, Kentucky is not a covered state.
Basically, we had not had problems of intimidation since the 1800s. We
found it very interesting that it would then -- and would come about
in 2003. The first two cases that we discussed with you brings to mind
what can happen in states that are not covered by Section 5.
Unfortunately -- and having been involved in 1965, when the Voting
Rights Act was passed, as a student, I guess I felt some pride that my
state didn’'t have to be covered. But that same feeling comes and bites
you 40 years later, when you realize that discrimination and
intimidation still exist; new patterns and new opportunities have been
seized by those who had not tried to intimidate or challenge in the
past. Thank you, again, for the opportunity to appear before you and
appreciate it. Thank you.

MR. LEE: Thank you for that testimony. Commissioner Moten.

DR. MOTEN: Doctor Engstrom -- excuse me -- at the risk of
sounding naive -- and I agree with what Former Senator Steele had to
say -~ does your empirical studies bear out his pronouncement, that
is, or his conclusion -- in other words, I'm asking you -- the
question that I'm putting to you is that if -- if racial-polarized
voting or racial-polarized preferences eguals racial prejudice.

DR. ENGSTROM: I would certainly agree with him, that it does.
Now, having said that, I will say the evidence in court does not
require proof of causation, only proof of the differences. So we don’t
do analyses that go into causation. Now, often defendant’'s expert
witnesses, albeit working the other -- you know, in oppesition, they
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will attempt to employ some type of causal analysis. But I think they
have -- in my experience are easily rebuttable every time that I have
seen it. What they often do is simply insert other variables that in
turn relate to race and say, well, look, these variables that relate
to race have a more proximate impact on the racial divisions and the
vote; therefore, it’s these variables, not race. And it's simply an
effort to cleanse divisions in voting of their racial content and
racial importance. But the analysis we do, do not get into the reasons
for the causes of the racial divisions. But I have looked at too many,
too much evidence, for too long a time, in too many places to say
that, you know, I don’'t believe that’s a reflection of racism. I do
believe that it is.

MR. LEE: Your point is that you believe Congress should take into
account thege consistent studies about racial-polarized voting today
in deciding if a 40-year old statute should be extended; isn‘t that
your point?

DR. ENGSTROM: Yes. I think the problems -- the -- in terms of
vote dilution, you know, and the problem of racially-polarized voting,
is still an important impediment today. And 40 years ago, when the Act
was initially passed, there was more interest in disfranchisement,
because that was the first generation of discrimination. It was --
once disfranchisement was largely overcome -- I'm not going to say
completely, but many of the barriers have been eliminated -- and the
voting strength began to be there, that then we discovered there’s
simply a second generation of discrimination. Just like in education.
You know, we face a new set of barriers that say, okay, you’ve got the
right to vote; now try to elect your representatives of choice.

MR. LEE: Well, I noticed the same thing that Commissioner Moten
noticed, which is that you and Mr. Steele were actually saying the
same thing. I notice it’s -- also Mayor Jackson -- Jackson was saying
the same thing, starting -- reminding us of the earliest days of the
Texas Republic and testifying about presently. I must say personally
it’s very sobering testimony. Did you want to follow up some more?

DR. MOTEN: No. Not at this time.

DR. DAVIDSON: Could I follow up his question? MR. LEE: Sure.
Commissioner Davidson.

DR. DAVIDSON: And just push it a step further, Dr. Engstrom. It
seems to me that even though you don’t have to show that racially-
polarized voting is the result of racial prejudice in these cases,
nonetheless the force of your statistics are stronger if that is the

case. And wouldn’t some people come back and say -- talking about
variables that are introduced in the courtroom here to -- to confound
your testimony, wouldn’t some people say, well, this isg not -- this

racially-polarized voting is not so much an expression of racial
animus as it simply is partisan differences? DR. ENGSTROM: That is
often one of the explanations now. And let’s face it, it’s extremely
difficult to disentangle race and partisanship in the American south
today. The studies I mentioned earlier about the new books on southern
politics, they all acknowledge that race is the major demographic
variable distinguishing between party choice. So if you put a variable
in that distinguishes -~ that is in turn related to race and said,
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well, no, see; it’'s party choice, I don’t believe you can wagsh the
racial content of that from it.

There are numerous variables. I mean, they get as -- as I would say,
silly as which friends and neighbors vote. Well, look at the
precincts. Black candidates are being supported by the people who live
closer to them. White candidates are being supported by the people who
live closer to them. Well, why is there that geographical pattern? We
know why. It’'s racial discrimination in the housing market. In many
ways in the past, formal; informal today. And all of these things.
Race is -- excuse me, party is now a frequent explanation for the
divisions. As if it’s just party; it has nothing to do with race.
Well, we know there has been white flight to the Republican Party. We
know that has occurred. And I just don‘t think you -- it’s -- that you
can disentangle it. And, statistically, it can be very difficult to
disentangle causality between things or among things that are
themselves related to each other.

DR. DAVIDSON: Thank you.

MR. LEE: Commissioner Meeks.

MS. MEEKS: My question was, sort of, similar. When you were
giving your testimony -- it was a little frustrating -- a little
frustrating, and, you know, the question that kept coming, well, how
do we overcome this, and then the question, that it is about racism,
which is not an easy thing to overcome. You can’t legislate that. But
if this happens, gerrymandering, all that sort of thing, on -- and
it's allowed on the grounds that it‘s just not focused on race, and
that’s acceptable -- like in Texas, we heard Vernon Burton talk about
that. But the effect is that race or minority group is (inaudible), I
mean, shouldn’t -- this is waybe naive on my part. Shouldn’t we be
talking about how we strengthen the Voting Rights Act instead of just
reauthorizing it?

DR. ENGSTROM: If you could structure the issue as to how to
strengthen it, I would be thrilled, because I think you’re right. But
I'm afraid the issue is going to be defending the Act and showing that
its contemporary -- its contemporary importance is still there. And
you say some of these things are not easy to overcome, and that's
certainly true. But there are some things that can be changed almost
overnight, and those are election systems. You can change them by
legislation; you can change them by court order; you can prevent them
through preclearance. And that’s why the Act is so important. It deals
with something that we can change. And, unfortunately, Section 5 is
more prophylactic. It is against retrogression. You can still have
Section 2 violationsg that -- under the law that no longer impact
Section 5 determinations. But at least that’s a very, very important
preventative. It’s not as strong as it used to be. Supreme Court has
handed down decisions in the late ’90s in which they’ve changed the
way in which the law was interpreted, or at least it could be
expressed a different view as to the way the law was interpreted,
making even Section 5 preclearance a more difficult thing to deny. So
I wish we -- I wish we could focus on what needs to be done still; see
glass as half-full or half-empty? Well, you know, I like to say we've
got great improvement; we’'ve come a long way. But we still have a long
way to go.
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MR. LEE: Commissioner Buchanan is ready to ask a guestion.

MR. BUCHANAN: Yes, indeed. I would say the President who signed
the Voting Rights Act of 1965 once correctly said, politics is the art
of the possible. But then he went on to prove a great many more things
were possible than people had dreamed of. The gentleman from Kentucky,
Mr. Cunningham, has made a -- also laid out a very clear case of
problems in a state that is not covered by Section 5. I really wonder,
is there a way we can strengthen, as well as -- without losing what we
have, because we can’t lose what we‘ve got. I agree that’s the highest
priority. Is there a way that we can strengthen that, or shall we just
(inaudible) .

DR. ENGSTROM: Well, unfortunately, ways to strengthen the Act, I
mean, suggestions are often ways to dismember it, like making Section
5 nationwide in preclearance. I understand that --

DR. DAVIDSON: Can you speak up a little louder, please?

DR. ENGSTROM: It’s -- sometimes the proposals to strengthen it
are, in fact, proposals to dismember it. And I’'m talking about
proposals to go nationwide in terms of preclearance, not -- as we’ve
just heard, Kentucky is not precleared; perhaps -- it’s not a covered
jurisdiction; perhaps it should be. I'm not saying we’re capturing
everything. But Mr. Lee has worked with the Justice Department in the
Voting Rights Section, and he knows the massive amount of work
preclearance decisions have to take. Every voting change has to be
sent for preclearance from -- from a public jurisdiction. If precinct
lines are changed -- and that’s not a trivial thing, necessarily.
Precinct lines can be changed for racial purposes. If polling --
polling booths, polling stations, are relocated, they’re supposed to
be precleared. It doesn’t always happen in the late rush in elections
and things, but they can be things that are extremely important. I
have to admit my mind has not been on how to go forward and
strengthen. But I will admit a couple of things: In my experience as
an expert witness in studying voting rights -- and this begins in the
‘708, I am amazed at how resilient and imaginative civil rights,
voting rights workers, and politicians can be. I've learned a lot
about how political scientists think in boxes, and we don’t get out of
the textbook enough. I‘'ll give you two quick instances. When the City

of Mobile versus -- versus Baldwin case came down, I was ready to put
my tail under my behind and go home; I thought it was all over. And I
went to a conference in Atlanta, and pecple -- the ambition, the

strength, the creativity was there. And, by gosh, in 1982, there were
important revisions in the Act. I will say another thing: When it
comes to remedy for dilution, politicians are far more imaginative and
creative than political scientists. We think in boxes. And I have been
in situations where you think, well, this is really going to be
difficult to implement. And politicians can sit at a table and say,
now, what do you want, what do you want, and what do you want?

Ch,we can give everybody what they want. It’s amazing. So I don’t --
you know, I don’t say that more imaginative, creative people can’t
come forward with -- or an approach to -- on how to improve the Act.
I've not been think -- I‘ve been thinking more defensively, I must
admit.
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MR. LEE: Well, I'd like first to ask a question of the two
gentlemen from Texas. And the gentleman from Kentucky, which ig ~-
Texas, you’'re covered, and Kentucky you’re not with Section 5
coverage. You know, how -- what kind of benefit has Section 5 coverage
meant in Prairie View and in Southwest registration efforts? I mean,
in Kentucky, if you had been covered, would you have had more
procedures in place and how -- what difference has Section -- T mean,
you know, this is a pretty interesting panel, because you can ask this
question. Does Section 5 make a difference?

MR. LANDA: It makes a great difference. There was an instance in
an election in San Antonio, Texas, where early voting places were
changed in the west side and south side of San Antonio that's
predominantly Latino. Voting -- early voting places were taken from
there and put in the other parts of town. The reasoning for this was
that more people vote in the other parts of town than they do on the
south side and the west side. Well, what happened is that they didn‘t
preclear it, so it was very easy to stop it before it even happened,
while it was still in the planning stages -- or I think it might have
happened one or two days, and it was immediately taken back. So, yeah,
it’s very useful; it's very practical.

MR. LEE: Mr. Mayor.

MR. JACKSON: Yes. One of the things that led to the 1992
indictments that -- prior to the drawing of the lines --

MR. LEE: Of the students?

MR. JACKSON: Of the students, yes. The campus of Prairie View was
divided into three of the four commissioners’ precincts. They were
gerrymandered. And when a student would move from one dormitory across
the street to a new dormitory, they were in a new voting precinct. So
the law said that if you registered to vote and your card was mailed
to your old address, they couldn’t forward it to your new address;
they would send the cards back, so then the kids would be dropped from
the rolls. But to an 18-year-old first time to vote, they were
registered to vote. So when they show up at the polls, they’d sign the
challenge affidavit and say that they were registered, and then when
they didn’'t see the names on the list, they said, well, you voted
illegally, and then they got indicted. I mean, so it’s -- so the Act
helped protect communities like Prairie View. The tactic that was used
this last election was that they went after the elections
administrators in those cities. Three of the four major cities in
Waller County now have black mayors. But in two of those cities, we
all experienced indictments of our elections administrator. In Prairie
View we had -- our elections administrator was indicted, and in
Brookshire, where they had a black major, his elections administrator
was indicted; then they indicted the mayor on some reasons far removed
from voting. They claimed he stole a tractor. Now, he was cleared. But
it tainted those communities with, you know, what’'s going on down
there? So the tactic now is moving us into the courts. We’ve spent a
lot of time and money fighting this. If it hadn’t been for
organizations that came to our assistant, you know, like the lawyers
group, we’d have been hung out to dry. Because you’ve got tc have
money to get into the court system and actually defend yourself. So
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with this oversight, you know, this preclearance, that help us,
because it gives us some safeguards because we’re open to attack.

MR. LEE: Mr. Cunningham.

MR. CUNNINGHAM: In the case of Kentucky, I think two of the
instances that I cited could have been different had Kentucky had to
preclear, or if it had been a covered jurisdiction. I think also in
the -- in looking back over the Legislature, Kentucky has never given
African-Americans in the state an opportunity to elect candidates of
choice across the board across the state. They have packed us; they
have cracked us. I think that if it had to -- if we were a Section 5,
or covered by Section 5, they would have had to present such a
proposal that would have been looked at by another -- by the Justice
Department. I think in the case of the merger, it would have been the
same thing, with those two districts not having sufficient numbers
where African-Americans could elect a candidate of choice. So, ves, I
think it would have had a great impact on noncovered states and these
African-American communities in terms of the ability to elect
candidates. MR. LEE: Well, I would like to thank this panel for its
testimony. Thisg has been extraordinarily helpful. We’ll now adjourn
for lunch. (Lunch recess taken.)

MR. LEE: The National Commission on the Voting Rights Act is now
back in session. We're ready to begin our third panel. And I'd like to
welcome the Honorable Bobby Singleton.

MR. SINGLETON: Thank you.

MR. LEE: Senator Singleton was elected to the House -- to the
Alabama Senate in January 2005. Congratulations.

MR. SINGLETON: Thank you, sir.

MR. LEE: And from 2002 to 2005, Senator Singleton served in the
Alabama House of Representatives. Senator Singleton represents
Alabama’s Black Belt --

MR. SINGLETON: Yes.

MR. LEE: -- which we’ve heard soc much today. Senator.

MR. SINGLETON: Thank you. Good afternoon. And thanks for having
me here at this panel today. To all of you who are here, welcome to
the great state of Alabama, and I hope you’'re enjoying our beautiful
weather while you’'re here. But we’re here on more important notes
today. Back in 1984, I was a candidate for city council in the city of
Greensboro in a city that was 63 percent African-Americans but no
black elected officials. We were still running on an at-large system.
And in 1984, I lost that election by 50 votes. Upon losing that
election, I filed a contest, and that contest was moved from the
state’s courts to the federal courts, and it was put in a group of
cases called the Dillard versus The United States. And under the
Dillard versus The United States, we got our one man, one vote single-
voting districts. And because we were 63 percent African-Americans, we
were given three majority black districts and two majority white
districts. In 1992 because of -- between 1984 and 1988, the courts did
not allow us to have an election. We were in lame duck. From 1988 to
1992, a special master was sent into Greensboro, Alabama, to help us
to design a map that would meet the preclearance of Section 5 of the
Voting Rights Act. As we drafted those districts, we saw in 1992 the
first African-Americans to be elected in the 100 year history of the
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City of Greensboro. In 1992, we put three African-Americans on the
city council. Though I was not one of them, I was just one of the
persons who was behind the scene. I was the campaign manager for all
three of those members in their -- in their campaigns. We, for the
first time in 1997, experienced our first African-American mayor. And
that all became of -- because of what we had done in 1992 for the
first time to elect African-Americans to the city council. Even though
the mayor had to run on an at-large system, at-large voting for the
mayor was much different from 1984 and 1992 simply because now blacks
were then divided into districts, understood the boundaries, and were
registering to vote. We registered more than 85 percent of the voting
age population in Greensboro, Alabama, and that’s how we were able to
achieve those goals. In 1992 we also experienced other problems with
the Voting Rights Act. We had at that time still white minorities in

that -- in that community, who were still in control of the electoral
process, holding the doors, closing the doors on African-American
voters before the vote -- before the voting hours were over. I

experienced that by having to go to jail because I was able to snatch
the door open and allow people who was coming from the local fish
plant, to whom they did not want to come in, that would have made a
difference in the electoral votes on that particular day. I was
incarcerated but yet later set free. We've experienced that in the
city of Greensboro many of many of times over and over again, and even
in the county of Hale, where Greensboro is the county seat. We look at
this -- these changing -- in terms of the voting hours, we have had to
make challenges to the Department of Justice many of times for voting
rights because we needed to bring in monitors because of electoral
process, because of intimidation of black voters going to the poll
electing majority leaders in the city of Greensboro. We have also
experienced numerous of letters that have been written to the
Department of Justice, to the city -- to the attorney general’s office
here in the state of Alabama, and we’ve also done some prior
testimonies before the Department of Justice and asked them to bring
down monitors to help monitor elections. With the monitors at -- at
the electoral process, we experienced from going from -- from 20
percent African-American elected officials in the County of Hale to 80
percent, where we was able to take over the school boards in terms of
one man, one vote; we were able to take over the county commissioners;
we were able to get a majority with most of the cities in the area;
and we were able to elect a black circuit judge; black circuit clerxk;
nyself as a state representative; and other black county
commissioners. (Brief interruption.) (Off-the-record discussion.)

MR, SINGLETON: But in all seriousness, we feel that the extension
of the Voting Rights Act is -- is proper and what is right, especially
Section 5. We’ve had wmore experience in the Black Belt of Alabama
under Section 5. More and more African-Americans in the Black Belt
have been incarcerated for voter fraud, has come from the Black Belt
of the United States across the state of Alabama. Right now, there are
voting fraud allegations being carried out in my home county of Hale
just because of my past election, where African-Americans have used
the absentee ballot process and now it's as if only African-Americans
used the process for fraud. We train our people very thoroughly under
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law. The state of Alabama gives us 13 reasons why you can use absentee
ballots. Because of higher employment in most of the counties across
the Black Belt, a lot of our people have to work 40 miles to go to
work, and that is a good reason to vote absentee, because they are
going to be out of the county on that particular date. Right now, we
were under investigation; we’ve had several members of our community
be locked up and in prison, such as Mr. Aaron Evans, who was just
released in 2002 for allegation of voting fraud. And that is because
of the system in terms of whites who don’t want to give up the power,
continue to do investigation on black elected officials. Just as of
today, one of my city councilmen in the city of Greensboro has been
targeted for food stamp fraud. Years ago when she was a young woman
growing up was on food stamp; now they want to bring back a case on
that, simply because she’s a member of the city council. Trying to
dilute that power and the voting strength of African-Americans in that
community. So those are some of the things that we have experienced in
terms of that -- we’re also looking at right now the city -- the
county of Hale now moving into reapportionment. We have not
reapportioned since the 2000 census, and we are now drawing maps right
now trying to make sure that we get some fairness, where they are
still trying to make sure that the boundary lines does not reflect the
majority of the county. So our county has grown more than 15 percent
over in the last two years of African-Americans coming into that
particular county simply because there have been some increase of jobs
moving in. But we’re beginning to see where white minority are now
trying to dictate how those lines are going to be drawn, and we will
make sure that we continue to hold that majority. Thank you very much.

MR. LEE: Thank you for your testimony, Senator Singleton. The
next witness is James Blacksher. James Blacksher is a civil rights
lawyer here -- well, not here -- in Birmingham, Alabama. And he has
served as counsel of record in over 90 reported cases mainly in voting
rights. He was a witness in the hearings before Congress on the
extension of the Voting Rights Act in 1981 and 1993. I would just say
on a pergonal note, when I started as a civil rights lawyer in 1974,
James Blacksher was already legendary in his courage and skill. Mr.
Blacksher.

MR. BLACKSHER: Thank you, Mr. Lee.

MR. LEE: I would like to thank you on behalf of the panel for
your written statements. And we have that written statement. And you
can feel free to elaborate on it.

MR. BLACKSHER: Right. And because it’s a written statement, I'm
going to read a little of it, but mostly skim the rest of it, because
you’ll have the material in the record. I have to take my glasses off
to read now.

MR. LEE: I have to put mine on to read.

MR. BLACKSHER: Thank you for giving me the opportunity to testify
about why it’s critically important to the equal rights of African-
Americans and the emerging Latino and Asian-Awerican communities in
Alabama for Sections 5 and 203 of the Voting Rights Act to be
reauthorized and strengthened in 2007. There's no doubt in the minds
of every fair-minded observer that if Section 5 is not reauthorized,
the state of Alabama and many of its political subdivisions will
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attempt rapidly to reverse or to undermine the gains African-Rmericans
have made under the Voting Rights Act in the last few decades. And the
reason is that in Alabama’s political culture, if the Congress of the
United States were to tell the white majority that it is no longer
legally prohibited, that they are no longer legally prohibited from
making changes that roll back and completely submerge the political
and electoral influence of African-Americans, it would send the signal
that maximization of the wajority’s power, the principle that
dominated Alabama politics from 1819, when it became a state, to at
least the passage of the 1982 Voting Rights Act, that that principle
has been revalidated and restored. Now, this is not necessarily a
matter of racial discrimination in the eyes of most of us white
Alabamians; rather as Historian J. Mills Thornton testified in open
court in a case in Birmingham back in 1990, in traditional Alabama
politics, the purpose of white supremacy, quote, as those whites who
held this idea would have understood it, is to preserve civilization
in the Republic. They understand themselves to be fighting to preserve
the essence of the Republic. Now, I have given in my written statement
three sets of examples of -- of evidence that shows what would happen
if the legal requirement of preclearance under Section 5 of the Voting
Rights Act were removed. The first set of evidence I cite to is the
continued pattern of severe, extreme, even growing racially-polarized
voting in elections in Alabama.

I second everything Dr. Engstrom said this morning; and, in fact,
I have attached as an exhibit a report, an expert report, that Dr.
Engstrom prepared for us in a case pending in Dillard versus Chilton
County, in which he analyzes the election returns in November 2004 in
Chilton County, coming up with examples of extreme racially-polarized
voting that are as severe as anything that we’ve probably seen. And
when he first -- when Dick first called me about this report -- Dick,
you remember this? He said -- he said, do you lock -- he said, look at
the scatter plot. Said, look at the scatter plot. Have you ever seen a
scatter plot like this? And if you look at Page 6 of Exhibit A, which

is Dr. Engstrom’s report, you see this diagram, this -- what he called
a scatter plot, which plots the -- on one axis, the vote per -- vote
per voter, and on the horizontal axis, African-American percentage.
And as you see -- as you go -- as the percent African-American voter
in the precinct increases -- in this case, only to 45 percent -- it’'s
like a straight line, a straight-line graph, showing the vote per
voter going up. And that -- that’s a reflection of the racially-

polarized voting in Chilton County. The black candidate, Commissioner
Bobby Agee, who has been elected under the cumulative voting system

that Chilton County agreed to in 1988, has been elected since -- in
every election since 1988, as the sole black member on a seven member
commission. He received in two thousand -- in the 2004 general

election between 5.2 and 5.6 votes per voter. This is a cumulative
voting system. And if I have to stop and explain cumulative voting,
we’ll get diverted. But each voter gets to cast seven votes any way he
or she wishes. All seven votes for one person, or one for -- you know,
that sort of thing. Commissioner Agee got 5.2 to 5.6 votes for every
black voter. He got 0.1 to 0.2 votes for every white voter. And he
would have come in last in the election had their -- had their only
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been whites voting in the election, whereas he came in second because
of the cumulative voting scheme, the top seven voters being elected. I
then go on to cite judicial decisions in my written statement, recent
judicial decisions, that cite to continuing patterns of racially-
polarized voting in Alabama. The next set of data that I refer to are
primarily situations that show how the state of Alabama is prepared to
go backwards if there is no longer a legal requirement that they avoid
retrogression in the influence of African-American voters. And the
first one that I cite to is actually a recent decision by a federal
court in 2005, actually, involving our challenge to Alabama’s property
tax system. The constitutional provisions in Alabama’s -- the
provisions in Alabama’s State Constitution of 1901, as has been
amended all the way up to 1978, are there to prevent local and state
governments from raising property taxes. And the key to these
provisions is the electoral power of blacks. The federal court found
that these provisions were placed there because of the fear of white
landowners, that once they were politically empowered, blacks
particularly in majority black counties like Hale County, would
exercise that power to raise taxes on the property of whites. And
these provisions were able to be placed in the Constitution all the
way -- for a whole century, from, as I say nineteen -- actually, from
1875 to 1978, the last Lid Bill in the last George Wallace
Administration, with the argument that whites should not be taxed to
pay for the education of blacks. Now, the connection with the Voting
Rights Act is clear: The only way -- well, for example, in 2003, the
Republican governor of this state tried to get some of these
constitutional provisions amended, and it was defeated. The only
counties who voted for the changes were the majority black counties,
including Hale County and some of the Black Belt counties. Then I go

on to cite -- and I'm skimming here a little bit, because each one of
these deserves more attention than I'm giving it in my oral statement.
But I then go on to point to the -- the importance in the

redistricting process that we just experienced post-2000 census in
Alabama. For the first time in the history of this state, the Alabama
Legislature in 2001 was able to enact statutes that redrew the state
House and Senate districts, the state Congressional districts, and the
state board of education districts; got those statutes precleared by
the Department of Justice and were able to -- we were able to defend
those districts in a series of collateral attacks that were brought in
federal and state courts against those districts. And they stand to
this time. And the point I want to make here is that what made that
legislative process successful was the -- the requirement of Section
5, that there be no retrogression in the electoral strength of blacks.
That was at the top of the list of the legislative guidelines for
redistricting. And I attached as Exhibit B a copy of those guidelines.
And those legal requirements gave African-American legislators the
leverage they needed to negotiate districts, plans, in both houses,
that won majorities, and there were -- not only to preserve black
electoral influence in past scrutiny in the Department of Justice, but
also to be defended in federal court against Shaw claims and other
types of claims, like the one, by the way, that just succeeded in
Georgia. We beat that claim in a 2002 case in Mobile. I will quickly
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in my discussion here by pointing to the third -- the third category
of evidence that I give are various cases that we have had to bring in
the last five or six years, at least two examples of cases where the
State of Alabama would not submit for preclearance changes that --
that do affect voting. And we had to bring three-judge court actions
in order to get them to submit them for preclearance, including, by
the way, one state statute that -- talking about absentee ballots,
Senator, the statute back in 1998 -- remember? You must remember this.
The Legislature passed a law that said that absentee ballots could not
be sent to a post office box; that it could only be sent to a
residence address. And, of course, most -- many, many rural residents
in the Black Belt don’t have delivery to their homes -

MR. SINGLETON: Right.

MR. BLACKSHER: -- and it would have prevented them from getting
that. We managed to get that knocked down by a three-judge court
ruling. Thank you very much.

MR. LEE: Thank you, Mr. Blacksher. We're going to hear testimony
of all the witnesses on this panel before we circle back and get
questions from the commissioners. Helen Butler is our next witness.
Ms. Butler is the Voter Empowerment Coordinator for the Georgia
Coalition for the People's Agenda. Welcome, Ms. Butler.

MS. BUTLER: Thank you very much, and thank you for conducting
these hearings to ensure that all citizens' right to vote is
protected. I guess my role here today is talk about voting and the
Voting Rights Act from a practical prospective, in that having local
jurisdictions be responsible for implementation of the Act and being
responsible for ensuring that voting rights are protected, sometimes
it is misused. The coalition, by the way, is headed by Dr. Joseph
Lowery, our convener. It's comprised of all of the civil rights, human
rights, peace, justice; you name it -- women's groups, that come
together to focus on issues such as voting through voter empowerment
initiatives. And, of course, we've registered since 2000 over 200,000
voters in the state of Georgia. That -- and that's minority voters,
because we have over a half-million, unregistered voters in the state
of Geoxrgia.

But my task here, as I said, is to talk about why we feel the
Voting Rights Act should be reauthorized from the prospective of the
actual practical implementation of the Voting Rights Act. A lot of the
discretionary powers invested in local election boards sometimes
prohibits voters rights being protected. And I want to address some of
those practices, because without the Voting Rights Act, especially the
Section 5 preclearance and the part -- for language minorities, we
would not have their rights protected. In Georgia, for instance,
there's a law that says that you can become a deputy register; that
you can actually collect the voter registration forms; you could take
them in to the registrar's office to ensure that the registrations got
implemented. Well, they'xe -- in my particular county -- I live in
Morgan County -- and the local elections cofficial took it upon herself
to say that she was not going to allow a deputy registrar to be held -
- to conduct voter registration in Morgan County. We pressed her on
that issue and gave her the law, and finally she said, well, one of
the discretionary powers that I have is to say when that registration
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should occur, because there’s a certification process to that. So she
said, after each voter registration drive, I‘m going to make sure that
you come back and get re-certified each time you wanted to do a voter
registration drive, which certainly prohibits people from becoming
registered voters. While in other cities in the state of Georgia, once
you’re certified, you have that certification for at least a year.
Again, the discretionary power of local election officials certainly
can impact voting rights. The other part, in 2000, I want to address,
our secretary of state is very progressive, but still she has limited
authority for the actual implementation. And if you look at Georgia’s
record for voting, we were worse than the Florida situation. We had
94,000 votes that did not get counted, all because of long lines;
because of polling places being changed; because of police barricades
being put up at voting precincts to check for driver’s licenses while
people are going to vote. So there are things that were in place, that
if you leave it to the discretion of the local jurisdictions, then we
certainly wouldn’t have the right to vote. There’s another instance of
that. In the College Park precinct, not only is the polling location
in a police precinct, but there is also -- and for municipal
elections, you have to go from one precinct to another in order to get
your vote cast, again, making it difficult for people’s rights to be
exercised to vote. This time, in 2004, we talked about provisional
ballots, where the local elections officials took it upon themselves
to say that, I'm not going to let you vote; you can’t exercise a
provisional ballot.

In Chatham County there were 30 Savannah State University
students who were denied the right to vote because they weren’t given
a provisional ballot. They showed up; their name wasn’t on the active
or inactive list, as it was required to be, and o they were denied
that right, and they didn’t check it with the state office. So there
are things that are in place that the local jurisdictions can do to
really prohibit the right to vote. Another thing in Savannah, I worked
with the young students there with the Voices Project this past
election cycle. We had a lot of people who were from Haiti, who did
not have the proficiency in the English language and requested
assistance. The local chair of the state -- of the county election
board wanted to exercise his right and say that our election
protection people could not assist those voters., And we had to get a
legal injunction to make sure that those people could assist them.
They wanted to invoke the 155th campaign rule, when, in fact, in the
law, you can assist any voters as long as they request your
assistance. So we had to invoke that and get legal assistance to make
sure that happened. So those are kinds of things that are done to
prohibit people from voting and exercising their rights. The other
thing I’1l note, Laughlin McDonald is going to talk about the
redistricting process, so I'm not going to talk about that -- and we
had several lawyers to address redistricting. But certainly that is an
issue that we want to keep in mind. Currently, there’s legislation
that is before the state that would say under HAVA, as you know, there
are 17 pieces of identification that voters can use to actually go and
vote. There is a Georgia legislation bill that is being introduced
that is saying that you have to have a state-issued ID only to be able
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to vote. Again, this is -- will prohibit people from exercising their
rights, especially for African-Americans or the latino communities,
who do not always have that piece of ID, and it was just another means
of making sure that they do not exercise their rights to vote. And I
don’t want to go over my time., I just -- I will entertain guestions
about the practical side. But I do want to say that we feel the Voting
Rights Act should be reauthorized. And I don’t usually quote any
particular candidate, but Reagan said, voting is the crown jewel of
American liberty. And the way to protect that crown jewel is through
reauthorization of the Voting Rights Act.

MR. LEE: Thank you, Ms. Butler. Thank you for your testimony. We
will next hear from Anita Earls. Ms, Earls is the Director of Advocacy
at the University of North Carolina Center for Civil Rights. Ms. Earls
also was Deputy Assistant Attorney General of the Civil Rights
Division of the United States Department of Justice. Among other
sections, she supervised the Voting section. Ms. Earls before that,
was a very skilled voting rights lawyer in North Carolina. Ms. Earls.

MS. EARLS: Thank you. Good afternocon. I'm very honored to have a
chance to talk with you this afternoon, and I really appreciate the
time that you are putting into this effort, and I thank the Lawyers’
Committee for inviting me.

MR. LEE: I also need to thank you for your written statement,
which we have. And so you can assume that we have that, and vou can do
what Mr. Blacksher did.

MS. EARLS: I actually do have a written statement and some
attachments that I'm going to present; briefly highlight some of the
current issues that we're facing in North Carolina; and then talk a
little bit about the Justice Department enforcement rule and how
Section 5 and Section 203 are crucial to their efforts. But let me
start by talking about current issues that raise problems of racial
discrimination in voting in North Carolina. And it first deals with
the guestion of provisional ballots. After HAVA was passed, North
Carolina passed a statute indicating that they would count provisional
ballots that were cast outside a voter’s precinct as long as the voter
was voting in the county in which they were registered. A ballot cast
out of precinct may not count for all of the items on that ballot
because -- it would only count for the things that the voter was
actually eligible to vote for. But that was the state law, and that's
what the state board elections told voters; that’s what election
protection workers and other nonprofit groups, the League of Women
Voterg. Throughout North Carolina, we were training voters, that if
for some reason they couldn’'t get to their precinct on election day
and they had to cast a ballot in a different precinct, that out-of-
precinct ballot would count. That was the law in North Carolina prior
to the election. After the election, two unsuccessful candidates
brought litigation in state court challenging that under on state
constitutional and statutory grounds. And on February 4th in 2005, the
state Supreme Court ruled in James v. Bartlett that on the statutory
grounds, that that was not correct; that those ballots would be thrown
out. An Advocacy group did an analysis of the estimated 11,400 out-of-
precinct provisional ballots cast in the election. And we found that
while black voters were 18.6 percent of the electorate state-wide,
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they cast 36.4 percent of the out-of-precinct ballots. From our point
of view, Section 5 should prevent invalidating these ballots. Now, the
Legislature -- after the Supreme Court decision, the Legislature
passed a law verifying its intent, hoping to nullify the effect of the
Supreme Court decision. The litigation is still pending. But I think
that this highlights how it’s important to have a non-retrogression
principle in place. And we think that certainly a change affecting
voting that disproportionately invalidates the votes of black voters
has got to be retrogressive and not permissible under Section 5.

But it also highlights how socioceconomic status and others factor
affect the ability of black voters to participate. And we saw this
same kind of disparity in the impact on minority voters with regard to
punch card ballots in Florida in 2000 and in various other places
around the country. That’s a current issue where the -- where Section
5, we think, will be crucial to protecting the votes of black voters
in the states.

Another issue is more innate to North Carolina. There is a
situation under state law where, without Section 5, a large number of
state legislative districts that currently elect black elected
officials will not -- will not stay in place. And let me explain the
situation. In 2004 the -- the state Supreme Court decided that the
state statute -- the state constitution provision requiring that
legislative districts be drawn from whole counties, must be put into a
place -- put into place except where there are Voting Rights Act
implications. So the state legislative plan was redrawn. Where there
were Section 5 counties or Section 2 potential litigatioen, the
districts could combine a couple of counties; they could cross county
lines. They were more irregular in shape -- but where there were no
Section 2 or Section 5 issues, the counties have to follow -- the
legislative districts have to follow county lines. At the same time --
or right arcund the same time, 2004, the Fourth Circuit decided in a
case Hall versus Virginia, that Section 2 of the Voting Rights Act
cannot be interpreted to permit influence district claims, making
there be a bright -- 50 percent bright-line standard for the first
threshold of Gingles in order to establish a Section 2 violation. So
what this means is that without the non-retrogression requirement in
place, the only place in North Carolina where you can draw or protect
minority district is where you can have a 50 percent majority voting
population. If you look in front of you, there is a chart which has
the blue lines on it. This -- this is from an affidavit that was
recently submitted in litigation. It‘s compiled by the state of North
Carolina. What it shows -- the first chart shows a ranking of state
House districts by total black population. The second column is by
black voting population. The third column is by black Democratic
registration. The blue lines highlight districts that have elected
African-American candidates in the 2004 election. So if you look down
the middle column at black voting age population, you see that pretty
soon you get to 49.97 percent. All of those districts below that line
could not be drawn under the whole county provision and the current
interpretation of Section 2 in North Carolina. So the concern is that
without Section 5 non-retrogression requirement in place, 12 of the 19
districts that have elected African-Americans would be in jeopardy in
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North Carolina. Also I provided for the record, evidence of the
continuing need for minority representation. Carey Haney (phonetic),
who is a PhD at Duke, has done an expert report, and I’'ve given you
his deposition. He found two significant findings in a study of the
North Carolina Legislature. He looked at the representation of black
interests, and he found that there was an unequivocal connection
between a descriptive (inaudible) of African-Americans in the
Legislature and the substance of representation of black interests.
African-American legislators were more likely to introduce bills
prohibiting racial discrimination; twice as many African-Americans
introduced such bills than did non-black legislators. He controlled
for the -- whether the district was majority black or not, a variety
of other factors, and then found this very clear connection. His
second finding was that there is significant racial prejudice in the
views of the colleagues about the effectiveness of African-American
legislators, that is to say surveys of all the legislators about who's
most effective and surveys of lobbyists about who's most effective
controlled for all sorts of other factors. Race came out as a
determining factor and -- and African-American legislators were,
across the board, viewed as less effective than their colleagues. And
one other suggestion is that we need strong enforcement of the Voting
Rights Act and Section 5 until these blue lines are dispersed randomly
along this three-page chart of North Carolina’s legislative districts
and Carey Haney’s findings are no longer true.

Let me just say something briefly about the extent of African-
Americans elected to other offices in North Carolina today. As a
result of the November ‘04 elections, we do not have an African-
American serving in an elected seat for statewide office other than
court of appeals judges. There has only been one African-American
elected to a non-judicial state seat statewide since 1982. That was
Ralph Campbell, who won for state auditor in 1996 and 2000. He ran
again in 2004 and was defeated in a state that is 22 percent, with no
African-American currently on the state Supreme Court. I think that
earlier panels talked about the efforts to dismantle majority black
districts at the local level. Let me just say that I am aware of at
least four such instances in North Carolina. Montgomery County,
Thomasville, two motions that have been filed in court to overturn
court orders establishing single-member districts, and there are moves
in Beaufort County and Columbus County. The second part of
retrogression standards should be (inaudible) where it applies. Of the
four I menticned, only two are covered by Section 3, only if the
federal court orders are reviewed. It is my understanding that if a
federal court order is implementing a local jurisdiction’s plan, it
will be reviewed under Section 5. If it’s a court order that’s the
result of the Court’'s own findings of fact, it’'s not reviewed. So it’s
not automatic that federal court orders would be reviewed. But the
point is that there‘s an effort underway to get rid of the court
orders that were established to create opportunities for black voters,
and Section 5 retrogression standard is a bar against that. Let me
move to the question of Department of Justice enforcement. Section 5
review makes a huge difference. And we can’'t count that simply by the
number of objections. Below the surface, what you don’t see are all
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the times that the Justice Department writes letters requesting more
information on a submission, and as a result of that, the jurisdiction
changes its plans and brings them in compliance; you don’t see the
times that -- it doesn’t even have to rise to the level of a written
letter for more information. They get a submission; they make phone
calls; make inquiries; the jurisdiction says, oh, you're right; you
can fix that; they change what they're planning to do.

In a lot of ways, the Section 5 Unit and the Voting section
provides technical assistance to jurisdictions to help them run their
elections and structure their elections systems in a way that's fair
to minorities. That should be something that we are proud of. That

should be something that we protect. There’s no need -- there’s no
reason why the need for that has gone away. And that’s something
that’s hard to guantify because you don’t -- there's no written letter

necessarily that you can see on the Web site, but that’s a lot of the
work of the section and a valuable contribution that they’re making. I
also want to highlight the importance of federal observers, because
they have the power to actually enter polling places. I think the
experience of a lot of us who do the election protection work is that
posting volunteers outside a polling place helps, but it doesn’'t get
you where you need to be. You can’t go in and face to face talk to
election officials; you can’'t observe what's going to. You really -~
your hands are tied in a lot of ways. DOJ exercises its authority
sparingly. Only roughly 157 jurisdictions -- and these are all local
jurisdictions -- have been certified for examiners. It's an important
power, and it’s one that they have demonstrated they use judiciously;
it’s one that they need to continue to have. And then finally, Section
203, is in many states the only way to protect the right to political
participation for limited English proficient citizens. So in
conclusion, let me say that I have a lot of ideas about how Section 5
can be vastly improved. But without a doubt, the conditions that made
it necessary still exist.

MR. LEE: Thank you, Ms. Earls, for that testimony. Our next
witness is Leslie Lobos. Ms. Lobos is Staff Attorney at the Atlanta,
Georgia, office of the Mexican-American Legal Defense and Educational
Fund. Several witnesses today have mentioned increasing Latino
population in the south, and I guess it’s a sign of that, that MALDEF
has an Atlanta office. Welcome, Ms. Lobos.

MS. LOBOS: Thank you very much. And thank you for the pastor.
It’s an honor to be here today. I‘m going to talk to you a little bit
about some of the issues that we see in these last elections, but
specifically about the bilingual provisions in the Voting Rights Act
and also about the role of federal examiners and poll watchers in
helping us protect our communities’ right to vote. First I want to
talk a little bit about some of the preelection issues that we see
when it comes to intimidation. I’m going to give you two examples that
we saw in Georgia in two counties. One was Long County during the July
2004 pre -- preliminary. Three gentlemen who were running for office
went into the board of elections and challenged two-thirds of the
Latino registered voters, specifically asking for people who were
self-identified as Hispanic and challenged their registrations. As a
result of that, MALDEF -- we got notice of it after the hearing had
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been set. And as a result, only six Latinos voted in that election.
Then it was repeated in Atkinson County, Georgia. We were notified a
little bit earlier so that we were able to get other national

organizations -- the Lawyers’ Committee was very active, and the
Department of Justice also helped. But in that situation, three
gentlemen who -- individual citizens went in and challenged 80 percent

of the Latino registered voters, and their basis was challenging their
citizenship. And there was a hearing held. At that hearing, the county
held correctly that challenging voters solely on the basis of their
race and ethnicity in this case prevented them from actually being
able to go through with the hearing, and 93 of those challenges were
dropped. But it still had quite an effect in intimidating our
community from fully exercising that right to vote. Similarly here in
North Carolina in Alamance County, a sheriff tock it upon himself to
get a sample list of Latino voters and then announce in front of the
board of commissioners and said, I'm going to go door to door knocking
on pecple’s houses and ask -- and see proof of their citizenship.
Again, another way that our community is being intimated from
exercising their right to vote. Again, the Department of Justice and
other local and national organizations were involved. And the sheriff
pulled back and didn’t actually go through with the door-to-door
knocking. But it also had a chilling effect on the perception of our
ability to exercise that right. These bilingual provisions, although
they didn’t -- they don’t apply in these three counties I have
mentioned, in the counties that do have them, they provide something,
I think, that words can’t even guantify. But being a daughter of an
immigrant and being an immigrant myself, I can use the example of my
mother. She says, every time I go to vote, I just get so nervous, and
having the ability to have it in your own language provides something
that allows you to fully exercise and enjoy this ability to vote. I
also want to talk a little bit about some of the issues that we found
during these last elections, 2004. Specifically, we saw in several
states, including here in the south, in Maryland, and also Texas,
where the Section 203 did apply and there weren't -- it wasn’t being
fully exercised. There weren't bilingual poll workers or all the
materials were not in Spanish the way they should have been, or in the
other languages; Vietnamese specifically. We also saw issues with the
provisional ballots. I think several people have mentioned that today,
and we saw -- we were part of the national coalition -- we had an 800-
number, where pecple could call in and have gquestions, and I think
that was one of the largest issues that we saw, where people weren’t
informed of their ability to use the provisional ballot and were
either turned away without given that informaticn, or for those people
who requested to use it, were denied that ability. So these are issues
that are continuing. They are ways of intimidating our community from
exercising it, and this Voting Rights Act helps to protect it.
Equally, at -~ these kinds of activities of national organizations,
local community organizations educating our community, that helps. But
the Voting Rights Act is something that is invaluable to the
protection. I also want to talk just a little bit -~ a few more
problems and issues that we saw. We still -- we are still seeing in
some -- in some areas -- and I'm going to talk specifically about one
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county in Maryland, Montgomery County, when they qualified for Section
203 for the first time. In the primaries it was their very firgt time.
I think it was inadequate training, and so there was lots of issues
where the poll workers themselves were not informed of the fact that
Section 203 required it, and it wasn’t being provided as something as
a complement, but it was something that was required under the law. We
were alerted about that and were able to work with the elections
officials. And by the next voting period, people were able to come in,
and there was provisions -- everything, you know, was bilingual. There
were poll -- bilingual poll workers in every section where there was
Latino -- large Latino community. And so we were able to see how, when
it’s done correctly, applied correctly, it actually makes a
difference. People came out and were appreciative of the opportunity.
And so I think that if we train our poll workers correctly, and if we
train our community correctly, I think that we can continue to enforce
our ability to -- and to vote and fully exercise that right, which is
so important to all of us. I thank you for this opportunity, and I‘11
answer any questions.

MR. LEE: Thank you for your testimony, Ms. Lobos. Our last
speaker on this panel is the patient Laughlin McDonald. Mr. McDonald
is the Director of the Southern Regional Office and the Voting Rights
Project of the American Civil Liberties Union, also located in
Atlanta. Mr. McDonald has litigated numerous key voting rights cases,
not only in the south, but in other regions of the country. He’s
authored several bocks on c¢ivil rights, and he, like Mr. Blacksher,
was a witness before Congress during the Voting Rights Act extension
hearings in 1982. Mr. McDonald, thank you and welcome.

MR. MCDONALD: Thank you very much for the invitation to be here,
which I'm very pleased to accept. I brought some documents with me,
three documents which I'd like to leave with the Commission. The first
is an eight-page statement called "The Voting Rights Act: What It Has
Meant and What Does Say?" And it discusses the prior extensions of the
Voting Rights Act and the kind and evidence that Congress considered.
I mean, we know that there was a lot of opposition by the white
politicians in the south to the Voting Rights Act and to its
extension. Lester Maddox, who was Governor of my fine state of
Georgia, was one of those who testified in 1970. And one can almost
not believe that someone would say this, but our governor said it --
this is a quote: The Voting Rights Act is an outrageous piece of
legislation. It is illegal, unconstitutional, and ungodly, and un-
American, and a wrong against the good people in this country, and
phooey on anything that says otherwise. Well, ironically, I think it
probably was Lester Maddox’s testimony that convinced Congress that
they absolutely had to extend the Voting Rights Act of 1970. Then
again, in 1982 (inaudible) testified and there were others who
testified against the extension in 1982, and one of them was another
Georgian Freeman Ledman {(phonetic), Former Assistant Attorney General
of Georgia, and to read his testimony, and proudly recalls that he had
argued on behalf of Georgia in South Carolina versus Katzenbach that
the Voting Rights Act was unconstitutional. And then (inaudible) and
disparaging the Civil Rights Movement, he said, the Voting Rights Act
had been passed in 1965 to appease the surging mob in the street and



@ - U W

203
56

that Section 5 should be allowed to expire because there is no longer
any justification for it at all. Well, that’s not just ancient
history. In 2003 -- this is more detailed in my paper. In 2003 the
State of Georgia filed the brief in the Supreme Court of the United
States in Georgia versus Ashcroft, and the brief really is quite
remarkable -- there may be other adjectives that you would want to use
other than remarkable -- but just outrageous. But in any event, they
argued that the retrogression standard in Section 5 should be
abolished. It also said that racial minorities, the very group for
whom the Voting Rights Act was passed, should never be allowed to
participate in the Section 5 preclearance process. And then it argued
that, consistent with Section 5, the State of Georgia should be
allowed to abolish all of its majority black districts. Now, if that
were the standard that was adopted, we would have very few, if any,
minorities in the state legislature. Fortunately, the Supreme Court
rejected those arguments, but I think the brief raises the question,
are the interests of minority voters adequately protected today by a
state such as Georgia, which advocates repeal of the retrogression
standard, the abolition of majority/minority districts, and the
exclusion of minorities from Section 5 preclearance? The answer is
surely, no, unless the southern fox should be now left to guard the
voting rights hen house. I think that this brief filed just a year or
so ago really underscores the need to continue the protections
afforded by Section 5. The second document which I would like to read
with you is a request for a judicial notice, which we’ll filed
vesterday in one of our cases in South Carolina, challenging the at-
large method of electing the school board in Lexington and Saluda
counties. The request is a compilation of statutes and Constitutional
provisions dealing with race, and also a compilation of reported
decisions dealing with racial issues and also dealing with voting
rights issues. And many of the cases that are cited in here were ones
that have been decided since 1982 in the last extension to the Voting
Rights Act. And I'd like particularly to draw your attention to two of
the -- the last of the cases here. One is Smith versus Beasley,
decided in 1996. And the three-judge court there found that, guote, in
South Carolina voting has been and still is polarized by race; this
voting pattern is general throughout the state. Now, this is not
(inaudible) Mr. Engstrom, but the learned court, a three-judge court,
making these findings. And there was no appeal in that case. More
recently in Colleton County Council versus McConnell, decided in 2002,
the three-judge court made similar findings, that, quote, voting in
Scouth Carolina continues to be racially-polarized to a very high
degree in all regions of the state and in both primary and general
elections. I think it's clear from these two opinions that race is
still dynamic in the political process. The persistent wide-spread
patterns of racial block voting found by the Courts underscores the
need to continue Section 5 and, indeed, to strengthen it. And the
Court in the Colleton County, by the way -- and I think that that
decision, which was written by Judge Traft (phonetic), who is on the
Pourth Circuit, Circuit Court, is perhaps the best court ordered
redistricting decision that we have. And there the Court indicated
that it had to follow, not only the Section 2 racial fairness
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standards, Voting Rights Act, but that it also had to apply Section 5
retrogression standards to avoid any diminution of the ability of the
minority voters to elect candidates of their choice. And the court
opinion does that, underscoring yet again that Section 5 exerts its
influence in many places including in court orders. And then I would
like to give you two Georgia House and Senate bills and a resolution
containing the standards that the State should adhere to in
redistricting. And all of these provide at the outset that, quote, all
districts shall comply with the United States Constitution and the
Voting Rights Act of 1965. And I think that these bills and
resolutions rebut the arguments that are sometimes put forward by even
professed friends of equal voting rights, that we don’t need Section 5
anymore because the Department of Justice doesn’t enforce it and
because the courts have, you know, vitiated its impact. It is clear
from the kind of standards for redistricting adopted by the Georgia
Legislature that Section 5 continues to have a very strong deterrent
effect, and the State has only yesterday enacted a new Congressional
redistricting plan -- and I haven’t had a chance to analyze it, but I
have locked at four or five plans -- proposals that were floating
around, and every single one of them avoided any retrogression in the
majority black Congressional district. So, I mean, to say that Section
5 is vitiated hasn't -- (inaudible) of the Georgia Legislature. And
let me just find the finish line responding to a chat that Jon and I
had before the session started, and that is, there’s plenty of voting
rights litigation that has taken place in Tennessee as well. As you
know, there are, sort of, two major principal concentrations of black
population in that state. One in the so-called rural west Tennessee
counties to the west, Memphis and others; and then there’s a big
concentration of black population in Chattanooga, which if you know
your history, you know it was under the sway of the Union forces
during the Civil War and was a big refugee center for blacks. And
there remains there a very substantial black population. So there’s
been voting rights litigation in Chattanooga and voting rights
litigation in rural west Tennessee. And in all of that litigation, the
Courts made the same kinds of findings that courts have made in
Alabama and Mississippi and South Carolina and in Georgia, about the
presence of racial block voting, about a history of discrimination
against blacks. So, I mean, obvicusly, I tip my hand here; I am a big
proponent of extending the protections of the Voting Rights Act, and I
think you also need to find ways to strengthen them to try to address
some of these Supreme Court decisions, which I think have undercut the
effectiveness.

MR. LEE: Thank you. Now we’re going to open to questions from the
commissioners. Commissioner Meeks.

MS. MEEKS: Well, it goes back to the question I asked of the
earlier panel, because several of you have litigated voting rights
cases. You know, again -- I wean, and we still -- I mean, I -~ Section
5 certainly has helped. But there is still great polarization, along
with gerrymandering. Is there ways that you feel that we can
strengthen that way? And I’11l defer to whoever can answer this
question, because I think if anybody has the answer, that would be
great.
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MR. BLACKSHER: The guestion is, how do we reduce the racial
polarization?

MS. MEEKS: How to strengthen Section 5.

MR. BLACKSHER: How to strengthen Section 5. Well, obviously, the
two big items -- maybe I should give it to Anita -- to fix Bossier
Parish 2, that is the requirement of proof of intent to retrogress,
not just intention of discrimination of any variety; and -- and to fix
-- fix Beer. I mean, I see no reason why the -- I'm sorry, I guess it
would Bossier 1 that said that Section 2 -- Section 2 is not grounds
for denying preclearance, a Section 2 violation, But, I mean, I see no
reason why the Section 4 provisions regarding coverage should not be
extended to places like Jefferson County, Kentucky, or many of the
other jurisdictions around the state where there have been -- Dade
County, Florida, excuse me. I mean you could -- the list -- the list
goes on. This is not a southern phenomenon. And there are so many
jurisdictions that need additional protection. I think the
retrogression standard itself needs to be rethought. But, again, I'm
just throwing out ways that we ought to be thinking about
strengthening -- making it -- making it more of a clear instrument,
sending a clearer message, that the right to vote needs to be
protected in practice and not just in lip service, and that it is --
it is -- it is a serious -- it is a serious problem in this country.
And there seems to me, if you look at the national press, to be some
sort of a growing wave that there are serious problems. You read
articles and editorials every day about this. But this is -- this is a
major complement of it.

M8. EARLS: If I may, I think James hit the high peint, in one
sense, we’'re saying, we want the standard we had in 1982, before
Bossier Parish, before Georgia v. Ashcroft. And there are some people
thinking about logical ways to make coverage relevant to the places
where we see problems today, in addition to the places that are
currently covered. I would just add one thing that really -- apart
from what Mr. McLaughlin said, but also comes from my experience when
I was at the Justice Department and seeing the impact or the fact that
in the Section 5 review process, when a submission is submitted to the
Justice Department as opposed to when it goes through the DC District
Court, the voters who are affected by the change, black voters who
feel that the change is retrogressive, can submit comments to the
Department. But if the Department preclears and says, this is not
retrogressive, there’s no further review that can be had. It's sort of
like, if they -- if they find that it’'s -- if they issue an objection,
jurigdiction ultimately can go to court and litigate that. But black
voters can’'t go to court and litigate whether the Department got it
right on retrogression. So I would add a private right of action or
right of appeal for voters so that this issue of retrogression can be
determined in an adversarial setting, in a judicial setting, if voters
feel that the Department didn’t get it right.

MR. LEE: Chandler Davidson.

DR. DAVIDSON: I have two questions, and one is addressed to
Senator Singleton, but I would be happy if any of the other panelists
has anything to add on it. You mentioned vote fraud charges, which are
a common tool of minority vote suppression, a claim being that
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African-Americans are sometimes -- the code word here is Democrats --
are more likely to engage in vote fraud. And as Mr. Cunningham
testified this morning, those kinds of charges are then used to
challenge and obstruct voting in minority precincts. And I have tried
to follow some of these charges up the last year or so. But it's -- I
found it to be more or less a matter of locking for needles in
haystacks here. And I'm wondering if, in your experience, there has
been any records kept of these kinds of charges that have been brought
against black voters or black officials in the -- in the Black Belt in
these years that could be part of a -- of an archive or file that
would provide a little bit more systemic evidence of this kind of
behavior?

MR. SINGLETON: Well, there are. In wmost of our district courts,
in terms of where these cases are taken, we don’t have stenographers
in a lot of our district courts in the state of Alabama. It’‘s only
upon request or whether or not the plaintiff or the defendant can
afford to have a stenographer there. So we're lacking a lot. And there
have been some lawsuits filed on behalf of being able to have
stenographers in district court. And a lot of our cases, if they are
not appealed to circuit court or to the court of appeals, they’'re not
there, so a lot of them are being tried on the district court level,
on the state court level. Those that are from the federal court level
and the US District Court here for the Middle District under the
Dillard cases, or those others that were here, in the federal courts,
we have records of those. We had in the 1980s -- we called it the
Greene County Five and -- and the Marion Three in Perry County,
Alabama, consisting of Mr. Albert Turner, Senior, and his wife and
others. Those have been documented. Those in the state courts are a
little harder to track, but we can find, you know, assemblage of
evidence for that, and we can compile some of that information. I can
get some of it to you in the counties to which I know there have been
trials in the past five years.

DR. DAVIDSON: Thank you. That would be very helpful. Anyone else
care to address that issue? (No response.)

DR. DAVIDSON: And this is addressed specifically to Ms. Earls,
and it has to do with her claim about the fact that -- I believe I am
correct here -- and I'm guoting her as saying, that no African-
American in North Carolina has held statewide office since 19822

MS. EARLS: No -- no one currently serves. And the only African-
American elected statewide -- I just took ‘82 as the cutoff point --
the only person to serve is Ralph Campbell, who was elected state
auditor.

DR. DAVIDSON: Is it the case that there have been many African-
American candidates for statewide office, or is this just a reflection
of the fact that very few have run.

MS. EARLS: Yes, I can. There have been several very well-

supported campaigns for statewide office who -- you know, not the
least of which Harvey Gantt 1990 and 1996 campaigns, but also for
other -- they are called council of state, but other statewide

elections. I don’t think any have run for governor. But, ves, there
have definitely been candidates.
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DR. DAVIDSON: It would be fairly easy to identify strong African-
American candidates for statewide office between 1982 and 2004 for
somebody who’s familiar with North Carolina politics?

MS. EARLS: Well, absolutely. And Professor Engstrom did that up
until 1995, I believe, in his expert report in the Shaw versus Hunt
case, which is a part of the appendix from the Supreme Court record.
And he -- so he got, not only the races, but the polarized-voting
data.

MR. LEE: Commissioner Buchanan.

MR. BUCHANAN: Like Commissioner Meeks, I want to thank you for
the ways you have clarified how the Act might be, not only extended,
but strengthened. And any rationale you have to add to that -- the
idea that might be incorporated in legislation, I think would be
extremely helpful, in addition to what you’ve said you can supply. It
seemg to me that the covered jurisdictions of the state who were whole
or in part covered by Section 5 were covered because they had a very
clear track record that no rational person could argue with, and,
therefore, should have been included into evidence to indicate
{inaudible) that continuing to be the case. But we have heard and have
seen in 2000, 2004 and other elections, a very clear case in other
jurisdictions, it seems to me, at this point in history. $o it would
seem to me {(inaudible) the purpose of the original Act to take a look
at recent history and who is doing what now in the near recent past
that might make them likely subjects. Then I want to thank personally
-~ ag a lifelong Republican, I want thank Counsel Blacksher and the
Senator for something. Counsel, you mentioned the lingering concern of
Republican Governor of Alabama Bob Riley’s attempt to amend the
Constitution to reform our property tax law. And -- and he was
clobbered at the poll. He was clobbered by his own Republican Party
and others for that effort. Now, Senator, I expect without the Voting
Rights Act, you might have really had a hard time -- had a very hard -
- becoming Senator in the Alabama State Senate.

MR. SINGLETON: Yes.

MR. BUCHANAN: And those majority black counties, without the
Voting Rights Act, would probably be majority black in population
only.

MR. SINGLETON: Yes.

MR. BUCHANAN: And so I want to think you and the people of the
black majority counties for being the best Republicans in the state of
Alzabama.

MR. SINGLETON: Thank you very much.

MR. BUCHANAN: Because 1f you are the governor who is trying to
practice fiscal responsibility, which is a traditional Republican
value, and still valued by those of us who remain to be traditional
Republicans. You're also a pretty good Democrat because one has to
agssume that a state that is not burdened down with debt and in the
soup, and being brought into the black, and in condition to serve the
people and lead their nation, is somewhat greater value to the people
than a state that is in the red and in the soup, like Alabama has
been.

MR. SINGLETON: Yes.

MR. BUCHANAN: Thank you.
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MR. LEE: Commissioner Majette.

MS. MAJETTE: Thank you. I would like to thank all of the members
of this panel for being here, and it‘s a point of personal privilege
to give a special thank you to Ms. Butler and Ms. Lobos and Mr.
McDonald. You represent Georgia extremely well. But I have a question
about the reauthorization, specifically with regard to Section 5. And
1’11 address the question to Mr. McDonald and anyone else who can jump
in as well, Ms. Earls, perhaps. But under the laws as if stands now,
redistricting traditicnally has taken place every ten years after the
census has been taken. But we’ve seen in recent years that there have
been these attempts between census to redistrict. We had that in

Georgia, Texas, and other places. If the -- if Section 5 is not
reauthorized, wouldn’t that allow states that are no longer covered to
make -- would you -~ in your opinion, would that encourage some states

to look at doing redistricting more freguently than the ten-year
period? And what impact do you think that might have on the ability to
maintain or to increase the numbers of minority members of -- members
of Congress, members of state Houses, and state Legislatures?

MR. MCDONALD: Well, I think that partisan gerrymandering has just
gone to new heights. In 1986 the Supreme Court in Davidson versus
Banderman (phonetic) said that partisan gerrymandering was
justiciable, that is that the federal courts could examine it. But the
standard that they set for finding partisan gerrymandering was whether
or not the voting power of the particular group were, quote,
systematically degraded. And there’s not been a single case, not a
single reported defendant, that has ever set aside a redistricting
plan on the grounds that it was a partisan gerrymandering. And in the
two cases that have been most recently up before the US Supreme Court,
the Jubilier case and then the appeal in Georgia versus Ashcroft, or
in the Texas case, the Courts have basically left partisan
gerrymandering where it was. Theoretically possible, but a dead letter
law. And we see it going on everywhere. And I don’'t really know how
one can stop that unless the Legislature does something about it. The
Supreme Court apparently is not going to intervene. There are some
states, South Dakota, where Commigsioner Meeks is from, that prohibit
redistricting more than once a decade, and the same is true in
Montana. Not only do they prohibit redistricting more than once in a
decade, but they take it out of the hands of the Legislature and put
it in the hands of this commission, and they set standards for
redistricting, hold hearings, and then the commission files its plan
with the secretary of state and goes out of existence. I think that
the state should clearly consider passing laws or constitutional
amendments that limit redistricting to once in a decade. That would
solve some of the problems. But as things currently exist, one of the
positive things is that when states like Georgia do churn the process,
when the Republicans get the upper hand, they’'re going to do it the
Democrats because the Democrats did it to them when they had the upper
hand, at least one of the things that protects the interest of
minority voters is Section 5. And if we are going to continue to have
this kind of churning process, if the legislatures aren't going to
exercise any constraint, it just underscores the need for Section 5
and federal oversight.
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MR. BLACKSHER: Could I add something to pick up on something that

McLaughlin is talking about? There is a -- I think one of the biggest
~-- and I don't know why I didn’t think of this before when we were
talking about strengthening the Section 5 -- there is -- there’s a big
problem in Judge Higginbotham’'s majority opinion in -- what is it --

Sessions versus Perry, the Texas Congressional redistricting case --
in which he rejected the arguments that Texas’' mid-decade
Congressional redistricting plan violated Section 5 -- violated
Section 2, as well as -- by the time it got to court, it had already
been precleared by the Justice Department. And the argument that Judge
Higginbotham accepts is that if the Legislature gerrymanders for
political reasons that -- predominately over racial reasons -- that
is, if the Latinos and African-Americans in Texas get caught up in
partisan politics, then somehow the Voting Rights Act doesn’t apply.
Now, that is to me a serious emerging danger that needs to be
addressed legislatively, that even -- the law ought to be clear. That
even if there are strong partisan wotives behind any particular voting
rights or election law, that if it does disadvantage protected
winorities, it violates the law, and it can’t stand. Partisan politics
has to yield to the historical problem of vote dilution against racial
and ethnic minorities in this country. It’s as simple as that.

MR. LEE: Commissioner Moten.

DR. MOTEN: Attorney Blacksher and Senator Singleton’s comments
and the discussion about what state measures might be considered or
taken raises -- or strikes me and raises a question for me, and that
is, for you, Senator, particularly with respect toc the efforts to
intimidate voters, is there anything legislatively that you can do or
that the Alabama Legislature can do to augment the Voting Rights Act
with respect to, you know, some of the blatant examples that I heard
you give about voter intimidation?

MR. SINGLETON: Yeah. There have been some attempts to do that,
but we’re still in the south. And there have been a lot of filibuster
in terms of election laws here in the state of Alabama. We went
through HAVA trying to make sure that we could put some provisions in
HAVA in terms of a strengthening. Right now, our secretary of state,
being the chief voting electoral officer in the state, does not have
enforcement laws to be able to try to help enforce that. The attorney
general right now does not have enforcement laws, or they try to put
it back on each constitutional provision. But what we’re looking at is
that we’re having that fight here in the old south still, when we come
up for election laws, trying to strengthen them to make sure that we
at least look at the strength of the provisions of Section 5 to make
sure that there’s adequate protection for voting rights for the
citizens of the state of Alabama. Again, we are met with a lot of
resistance.

DR. MOTEN: Attorney, do you have any suggestions?

MR. BLACKSHER: As Senator Singleton knows -- and I think as you
know, Professor -- the problem -- we’re talking about generations, in
an earlier panel, of the Voting Rights Act, about first getting the
franchise, and then having to deal with election structures that
dilute black voting strength. We’re in a generation now that I think
Lani Guinier has called third generation, where you’ve got African-
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Americans, Latinos, other protected minorities in office. And then the
question becomes, once they get in office, how -- how do they -- how
do they develop the ability to promote a legislative agenda such as
this? And the fact is that in Alabama -- and I think most every place

else in the south, even a place like -- even a state like Alabama that
has black proportional representation in both houses of the State
Legiglature, the black caucus -- well, first of all, is never

completely united on most issues, and that’s not surprising because
they’re politicians too. And -- and we know that that’s going to be
difficult. But there are issues that come up. Like last week, when
there was a -- a unanimous vote by the black caucus to boycott Auburn
athletics until certain employment problems were cleared up over
there. Well, that stirred up a big hornets nest with their fellow
Democrats, if you will, the white Democrats. The problem is that the
black legislators, even when they’re united to block legislation for
the passing, but it's very difficult for them to get --

MR. SINGLETON: Passed.

MR. BLACKSHER: -- a positive agenda through that directly and
openly concerns the interests of the -- of African-Americans. And that
in itself is a clear sign of why we still need the protections of the
Voting Rights Act. And until we can talk openly and legislate
affirmatively in the south and for even cutside the south on some of
these issues, then the circumstance that the Voting Rights Act is -~
was put there to address continues, and those protections are needed.
DR. MOTEN: Thank you.

MS. MAJETTE: Can I just follow up?

MR. LEE: Sure.

MS. MAJETTE: On that -- on that issue, Mr. Blacksher, would you -
-~ would you say that that also applies to -- to women as a minority in
terms of particularly in the legislative arena, that we’re not just
talking about racial minorities, but we’re also talking about women
who are elected to -- to office at the state level or the federal
level not being able to -- as you put it, to move an agenda or to be
able to have that kind of influence because of their minority status
in that capacity? So would the -- would the strengthening of Section 5
affect the ability of women to be able to move their agenda as well?

MR. BLACKSHER: Well, as a matter of law, the Voting Rights Act
does not address the problems or does not create a category of women
as a protected minority group.

MS. MAJEITE: But if you look at it in the practical -- in the
practical aspect.

MR. BLACKSHER: The practical aspects are similar in terms of the
way the legislative dynamic works, that’s true. But in terms of why
you would need -- and I think this is important, because there --
whether you think of women as a minority group -- there are many
minority interests that are oppressed or at least subordinated in the
political processes all over the country, and they deserve a fair
shake. But the only reason we have a Voting Rights Act is because we
live in the United States of America, which has a particular history,
that the only major western democracy that was founded on slavery to
begin with. And it’s that history that the Voting Rights Act
addresses, and we shouldn’t forget that the particular -- the
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particular evil, if you will, that the Voting Rights Act is intended
to address are the vestiges of slavery and segregation. And those are
the -- those are the reasons why we need -- the Voting Rights Act is
not like some sort of a universal platonic law that should apply
across the board everywhere in every place. It is an artifact of our
history, and it addresses a very specific historic problem. Now, the
problems of Native Americans, of Latinos, of Asians, of other
minorities who are protected groups have built on that through

legislative action. And it would be -- it would be up to women’s
groups to -- to put together some sort of a legislative agenda that
addressed in a coherent way their problems. And so far, I don’t -- I

don't know anything about how that’s developed.

MS. MAJETTE: Thank you.

MR. LEE: I just wanted to ask one or two questions, and then
Chandler Davidson wants to ask a few.

Ms. Earls, I wonder if you could expand upon your comments about
the Section 5 Unit of the Justice Department and the Civil Rights
Division, functioning as a -- I think you used the term "technical
assistance." How do you quantify or document that -- that phenomenon?
T ask this because during your testimony, I recalled that during my
time in the Department there were actually several jurisdictions who -
- who reguested of the Department that observers be sent to monitor
their elections. The Senator spoke about monitors. And it struck me at
the time as rather remarkable that a jurisdiction would actually ask
for wonitoring. But at this point in preparing a report, how do we
document that phenomenon? How do we quantify? And how do you --

MS. EARLS: Well, two ways come to mind. One, there’s probably
some sort of -- possibly some sort of public records request that
would -- would -- that you could get from the Department information
about, possibly contacts that they’ve had with jurisdictions. I don’'t
know how much of it is public information. I mean, a lot of this is
just in the personal experience of the career attorneys that have been
there over the years, and, you know, know how often they get calls
from jurisdictions wanting assistance. So I’m not -- that would be one
way to approach it. And the other way would be to go to the elections
officials themselves and find out from them, you know, how helpful has
the Department been to them. And I think that some would be candid to
say, yes, they’ve been helpful. Beyond that, I think it’s -- it’s not
as formal as the submission objection letter process, so it’s hard to
get at. But -- and also I suppose people who have -- were in the
Department and left, perhaps, could talk about their experiences.

MR. LEE: Since we have -- thank you. Actually, those are good
ideas. Since we have lawyers who practice in the area, have practiced
for so many years, it would be of help to the Commigsion to -- to get
your ideas as to testimony in cases or court records. That would be
helpful to the Commission. And I wonder, what do you think, Mr.
McDonald, about how that could be accomplished?

MR. MCDONALD: Well, we do plan to do a comprehensive report, and
it will really build in part on this kind of thing, the request of
judicial notice, because we’'ve got all of the documents in a big box,
so we don’t have to go out and do the research to figure ocut what the
cases were. But we will do a major document, which will discuss in
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detail all of the lawsuits and the Section 5 problems that we know
about since 1982, and we’ll, of course, make that available to the
Commission as a work in progress.

MR. LEE: You’ll be addressing both 203 and --

MR. MCDONALD: Our office has really had very little experience in
Section 203, so we don’t really have very much to say about that. But
we’ve done a lot of work in recent years in Indian country, and that
would be a major part of what we’ve done. I was telling Commissioner
Meeks that I have written an article which has just been published by
the American Indian Law Review about the recent voting rights
litigation in South Dakota, and I’ll certainly make that available to
the Commission.

MR. LEE: How about you, Mr. Blacksher? Would it be possible to
get some help from you identifying testimony and reports in your
cases?

MR. BLACKSHER: Yes. But I think -- I actually think there are
several professors -- maybe some of them who are here now and in some
groups -- perhaps Marcia could tell us -- that are working on
precisely these projects. I know each of these organizations -- I
think -- I think there will be a fairly comprehensive summary of just
about everything useful that’s been in the case law, as well as, I
think, there are already studies under way, I think, maybe people like
Peyton McCrary are involved in, in gathering some of the information
that Anita was just talking about with respect to matters that never
surfaced in the preclearance process.

MR. MCDONALD: Could I just add, that part of the problem is that
a lot of stuff is not reported. I mean, consent degrees where -- so, I
mean, we have got -- I mean, a lot of the stuff in this request for
judicial notice, there are consent degrees that are not reported. So
if we had the decrees and we had these documents, we can make them
available to you on a CD-ROM or something. So we could make all of
this available. And we’ve done something like this in many of the
states in which we’ve done litigation; in Tennessee and in Georgia,
for example. We are happy to share all of that. But I think that what
we do intend to do is to write a report and -- you know, sort of, in
English that will talk about all of this and try to give some kind of
form.

MR. BLACKSHER: I’'ll send you a consent decree,

MR. LEE: Ms. Lobos, we really would appreciates it if MALDEF
could be doing this as well. I hope you’ll tell me that MALDEF is
already doing this.

MS. LOBOS: Yes. I think our national office is actually working
on something that -- I can forward this -- this to them and have
something for you also.

MR. LEE: Thank you very much. I wanted to ask one general
question and turn it over to Commissioner Davidson, Senator. This is
for all you. Why should white pecple in Alabama care about the Voting
Rights Act? We’ve heard a lot a testimony about the African-American
population, Latino population. But I just wondered, what do you say to
people in Alabama -~

MR. BLACKSHER: Maybe Reverend Buchanan would be better to answer
that than I could.
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MR. BUCHANAN: Liberation of white people.

MR. BLACKSHER: Yeah. Laying the burden down, Mr. Buchanan?

MR. BUCHANAN: Liberation from the scales over our eyes and the
chains of prejudice and -- and the knowing that -- know who our
brothers and sisters are and learning how to call them by their names
and understanding their rights are as precious under the Constitution
as our own and deserve our full protection, given the great privilege
to participate in the process. I think more good has been done --
well, when Billy Graham came to Alabama -- I’'m sorry. When Billy
Graham came to Birmingham, Alabama, he wouldn't come until we would
desegregate the audience. And for a while, nothing happened, and then
they decided they would have something at Legion Field, and everybody
could come who wanted to hear Billy Graham. So when the event finally
came and the place was full, and Bear Bryant, the only person since

Jesus that could walk on water -- Bear Bryant --
MR. LEE: We are in Alabama.
MR. BUCHANAN: -- walked all the way from one end of Legion Field

to the other to get up on the platform giving his blessing to that
gathering. Now, he was neither a racist nor a fool, because he was a
football coach. And he had watched how in Birmingham and other places
in Alabama these wonderful athletes which graduated from high schools
and going off to other states because they couldn’t get into state
universities. And it wasn’t just that he was emancipating; it was just
that he was a realist and he understood how much the athletic
achievements of those universities would improve if everybody could
come to the University of Alabama and Auburn University and the
others. And if you look at what has happened to the voting process,
rather than having once segregationists and one white supremacist
trying to out-hate the other to get the votes of a portion of the
population, you have a political process in which there is an honest
chance for an honest person on a responsible platform to win on
something other than trying to out segregation everybody else. That
has been a real emancipation for Alabama politics through these years
since 1965. And it’s been a step-by-step process.

But I think the white population of Alabama and her sister states
has wmuch -- has been as beneficial to that population -- what has
happened has been beneficial to the white population as it has the
black population. We are one people, thank God. And may we be so to a
greater extent than we are. Now, I have really done it because for
about the fourteenth time instead of asking a guestion, I act like a
(inaudible) -~

MR. LEE: I don’t think it’s possible to supplement that answer.

MR. BLACKSHER: Can I try -- to follow up on what -- the 1901
Constitution, Reverend Buchanan, remember, which the courts -- the
Supreme Court of the United States has found and was brought for one
person, and that was to disfranchise blacks. But the white northern
counties, the white -- what we call the white counties or the hill
counties in Alabama in 1901 resisted the conservative -- the big wmules
and the Bourbon forces, the rural forces, that wanted to put all these
caps on property taxes and fundings because they wanted funding for
their schools. And they tried every which way to get around the race
problem in order to get money for their own -- for the white schools.
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And they were unsuccessful, because when the race card was played,
they had to follow the white supremacy line. And to this day, Alabama
has the worst funded schools, public schools in the United States.
There was an article in this morning’s paper about Montgomery County’s
got the lowest property tax -- or maybe it was -- I'm sorry, it was
Autauga County. Autauga. The lowest of all 128 school districts in
this state. And the story is still the case in the Legislature of
Alabama today, which is in regular session right now, that the
interests of progress for white folks will be blocked until we can put
down this burden of racial slavery, segregation, and white supremacy.
It‘s as simple as that.

MR. LEE: Ms. Earls.

MR, EARLS: I don’t know that I can be of help or address Alabama,
but I would have two responses to that question. First, a lot of the
changes that have a disproportionate impact on black voters and are,
therefore, retrogressive still hurt white voters. In the example of
the out-of-precinct provisional ballots, there were 36 percent that
were African-American voters, but there’s that other, you know, 64
percent that were white voters who want their votes to count as well.
And my second response deals with redistricting. What we found about
the North Carolina’'s Congressional districts, when they were redrawn
to provide an opportunity for black voters in the 12th District and
the 1st Congressional District of North Carclina, those districts were
also the most poorest in the state. And they were the most homogeneous
districts. And so for the first time we had an urban district that
allowed urban poor whites to have representation, where before they
had been submerged in a system that didn’t represent their interests.
And so there are ways in which white voters really do benefit from
districting that provides opportunities for minority voters.

MR. LEE: Senator Singleton.

MR. SINGLETON: And I agree with her in terms of follow up. And
what you see in Alabama in some of the rural poorer counties is that
poor whites benefit even from this. In terms of when you’re looking at
at-large elections, there was a lot of discrimination. Not by race,
but even so by class. Even in the white community, whether or not poor

whites could even run for particular offices versus -- that it was
just for big, rich white landowners. So based on us having that right
for preclearance and have single-member districts and -- poor whites

are at least given the chance, even in some areas of district, to be
able to be represented in government.

MR. LEE: Ms. Lobos.

MS. LOBOS: I just say you just hit it right there. I think a lot
of times -- we need to be participate in the political process. And so
it’s something that nationwide -- that, you know, in Alabama, in all
these states, we want people to participate. And so white voters
benefit by more people participating, especially when there is some --
a piece of law that will affect a white voter; not a Latino voter or a
black voter, but mostly a human; you know, there’'s a piece of
legislation that’s affecting them. And this ability to have more
people participate helps everyone.

DR. DAVIDSON: Well, I'm beginning to sound a little like a stuck
record, but I have a question here for Ms. Butler and also for Ms.
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Lobos. Both of you list many examples of racial discrimination in
voting in Georgia. And I'm wondering if you have files or archives of
these that you can share with our Commission.

MS. BUTLER: In Georgia we do. In 2000 the NAACP conducted a
hearing where we had citizens to actually come in and do testimony,
and that is on file in both Fulton County and Dekalb County. And we
also have -- as a part of our ongoing process, we have what we call an
Incident Report Form, where we collect data with regards to voting
problems that people have experienced. And so that is documented, and
we can make that available.

DR. DAVIDSON: Wonderful. Thank you.

MS. LOBOS: And recently, we -- we conduct -- we have a report of
all the different issues that we saw nationwide, and so we can have
that for you.

DR. DAVIDSON: Okay. Thank you. And I have one more question here,
which I'11 just address to anyone who wants to answer it. Ms. Butler
mentioned that there are now bills, as I understand it, in the Georgia
Legislature that are essentially pretty onerous: ID requirements for
the voters. And this is part of a larger pattern across the country.
We’'re beginning to see wany of these bills. And a lot of them have
already been passed. I think one was passed recently in South Dakota.
But I'm wondering, is there any way that the Voting Rights Act can be
used to deal with this to the extent that it is a method of a vote
suppression?

MS. BUTLER: I'm not a lawyer, but I think certainly that it‘s
requiring -- putting restrictions on them that will impact a minority
-- minority groups more so than other majority groups. So I don't
know. But T believe that this change in the process, because it is a
part of the process, HAVA required -- gave an extension or enhanced
the way that people can really vote to make it easier to vote, where
vou could have 17 pleces of ID, and this, then, takes it back and
makes it more restrictive. So from that prospective, that it’s being a
process or change in the law, I believe that under Section 5 that
would be covered.

MS. EARLS: It is true the Department in the past has issued
objections to ID requirements, particularly where there -- evidence
that it would be a greater burden for minority voters and also
particularly where there was no alternative to sign a statement
certifying that you are who you say you are. And that’s prior to HAVA.
And I'm not sure if there’s been anything since HAVA. And the second
avenue, it seems to me, would just depend on the proof. But I think
particularly when we get complaints that, at certain polling places,
election officials are only asking black voters for ID, that can be
addressed under Section 2, and I believe that the Justice Department
filed a case in Michigan dealing with Arab-Americans being asked for
ID when other people weren’t. So that’'s also possible.

MR. LEE: Commissioner Meeks has to leave to catch an airplane. I
would like to thank Commissioner Meeks, because I think she actually
travelled the longest distance in time to get here., And she has to
catch a flight, so I told her we’'d give her an opportunity to make a
cloging statement.
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MS. MEEKS: I have been so pleased to be a part of this today, and
I look forward to continuing this. But you all gave such wonderful
testimony.

And I think the work that we do has got to have an impact; that the
Voting Rights Act, that we should be able to prove without a doubt
that this is so important, ongoing; that it hasn’t -- things haven’t
changed so much. In fact, things have gotten more complicated. So I
appreciate all the work you do and thank you.

MR. LEE: Thank you very much to all the panelists on this
wonderful panel, and we’'ll take a short recess. (Brief recess taken.)

MR. LEE: Okay. We -- we're now ready to resume the first hearing
of the National Commission on the Voting Rights Act. And we have had
panels today about the history from academics, lawyers, and advocates.
And at this point, we have a session devoted to wmembers of the public
who have asked to speak. And so if the first witness would sit down
and get comfortable and identify herself, we will begin.

MS. WHITLOW: All right. Good evening, everybody. My name is
Willie Mae Whitlow, and I'm a resident --

MR. LEE: Welcome, Ms. Whitlow.

MS. WHITLOW: I'm a resident of Montgomery, Alabama, for the last
half-century ox better, but I was born and raised in Macon County,
Tuskegee Alabama. Educated through high school up there. Bducated
through college at Alabama State. I have been a long, long fighter for
equal rights. And when I look on these papers and it says that a --
civil rights community, kind of puzzles me, as to what is meant by a
civil rights community. Because to me, there was human rights. And if
those who have considered themselves the supreme powers of this nation
were to consider human rights, we would all be equal and there would
be no need for what we are saying and doing here today. But since it
is, I just want to say that I have lived -- and you can look at me and
tell I have lived through Jim Crowism. I have lived through the fight
for equal rights for our people, which, in my opinion, should include
everybody. When I was a very young child, I didn’t know the difference
between whites and blacks. Because we lived in Macon County, and I
guess the poorest of us, both black and white, kind of lived around
together. We played together; we ate together; we slept on the porches
of each other’s house. But when we got ready to go to school -- and my
family; there were people who looked like you, including my
grandfather, and there were people who looked like me. There were
people all around us who looked like each other. And I didn’t know the
difference until we got ready to go to school. There were the white
children -- and the little white girl was my special friend. Same age.
We got ready to go to school, and we had to go to different schools.
That's when we began to question, why do we have to go to different
schools; we love each other; we live together? Then I had to ask my
mother and my father, why is it? And she asked her parents. I don’t
know what her parents told her. But my parent told me, it’s because
some people think they have a right to everything good and right over
other people, but that does not make it the truth, because we weren’t
made that way. And so I learned -- when I first knew this -- like T
say, we played together. We didn’t know any difference. But once all
of this came to -- into our minds -- certain things have to be
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learned; people don’'t -- born not liking each other or knowing what's
low class and upper class and all. People are not born knowing that;
they are taught that. Because once we were taught that, then we began
to lock at each other with different eye sights. And goose pimples
would pop ocut on me and I suppose on her when we touched each other.
Then we had to go through a period of getting over that so that we had
-- we tried, that little girl and I, tried to get over that, tried to
get it through to our parents that this wasn’t right, but we couldn’t
do it, because they wouldn’t listen. But as time went on and I come
through high school and began to think that I ought to have some
privileges to vote because that’s the way I found out that people were
put into places of power over other people. And so I decided, then, I
want to vote too, because I want to be in a position so I can make it
right for everybody. But I found out that I couldn’t vote. Guess what
I ran into, the obstacle the obstacle that I ran into? Anybody can
think of it here? Grandfather clause. Remember that one? Anybody know
what that means? Anybody? Nobody knows?

M8. MAJETTE: If your grandfather couldn’t vote, then you can’t --

MS. WHITLOW: If your grandfather was not a registered voter, you
can’t register to vote. And what grandfather ~-- although my
grandfather looked like you-all, because he was the son of his slave -
- mother’s slave master, he still couldn’t vote. Because back then,
you had a little bit of black bloed in you, you had to go on with the
people who didn’t amount to anything. But he couldn’t vote. Neither
could any of us. Sc I set out along with other people who were
interested and who were concerned to try to get rid of that. And so we
worked -- and I don’t know of anybody in this building might know of a
man named Mr. Rufus Lewis. He was a coach for years at Alabama State,
so he got dubbed Coach Lewis. He and some other wen back then during
the middle and late ’40s on into the '50s set out to try to get black
people registered, and that grandfather clause had them stumped. So we
worked hard to get rid of that grandfather clause. Guess what we ran
into after that? I think I heard it back here.

UNIDENTIFIED SPEAKER: Poll tax.

MS. WHITLOW: Poll tax. Now, it wasn’'t a whole lot of money.
Something like anywhere from 5 to 6 maybe 7 or $8, but back then, that
was a whole lot of money for people who were waking 50 cents a day and
had families to take care of. Y'all think I didn't live through the
time when you made 50 cents a day to work, huh? I did. Right up there
in Macon County. And they -- we were having to take a little bit of
that money that we had and pay a poll tax, not one year just to get
registered, but every year. But we fought, and we worked, and we got
rid of that eventually. And then they came up with this long drawn-out
literacy test. Anybody remember that? Anybody in here remember that
one, huh? I do. Because we got copies of it knowing that our people
who could scramble up on a little bit of money and got registered, a
view of us here and there, when this literacy test thing came out,
they didn’t know anything about it. And some of this -- the irrelevant
-~ and I don't want to call it the other name that’s really terrible:
How many bubbles are in a bar of soap? That’'s how xidiculous it was.
But we had to work through it. And so Coach Lewis, who was really a
hard worker, and we went from county to county in this state,
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egpecially all the rural counties, precinct by precinct, street by
street, house by house encouraging and helping and teaching people to
vote, to overcome that thing. We had to contend with that up until the
Voting Act was eventually passed -~

MR. LEE: Ms. Whitlow, you know, your testimony has been really
very moving --

MS. WHITLOW: Beg your pardon.

MR. LEE: Your testimony is very moving. I wonder, since we have
some people following you, if you could --

MS. WHITLOW: Kind of speed it up?

MS. LEE: Try to speed it up maybe like a minute or so.

MS. WHITLOW: But I think everybody will tell you that I'm a firm
believer in giving some background sowmetimes.

MS. LEE: You have done that.

MS. WHITLOW: Coming up to this -- back then, when we only had --
had been able to get a few people registered to vote, the black vote
didn’t matter anyway, because there wasn’t enough of us to make any
difference to the candidates. But we still plunged on. And now we come
to this voting -- Voting Rights Act. And it has to be upgraded every
so often, is why we’'re sitting here. And wy thing is, why is that?
Once you recognize that vou have wronged a people by taking away or
disfranchising them and you say that this is wrong; we’'re going to
make it right so we’'re going to pass it a Voting Rights Act, why
couldn’t it be permanent so this wouldn’t be necessary? Somebody said
that all of this is a waste of time. And it is a waste of time, a
waste of energy, a waste of money and all of that. So let me say in
closing, we need to say to those powers that be from this commission
if we are to give a report as to what we felt in this community, you
tell them that this person believes that the Voting Rights Act in the
first place was necessary, because everybody already ought to have a
right to vote, and that this should be the final act of correction so
that we won‘t have to come back and waste time and money doing this
again.

MR. LEE: Thank you, Ms. Whitlow.

DR. DAVIDSON: Thank you very much.

MR. BUCHANAN: Amen. MS. WHITLOW: You-all be blessed, and let us
all do the right thing and make things right once and for all.

MR. BUCHANAN: You've blessed us, Ms. Whitlow.

MS. WHITLOW: Thank you much. You-all have blessed us just by
being here, but just remember, that it is all so unnecessary and
shouldn’t be again.

MR. LEE: Sir, would you identify vyourself?

MR. COOLEY: My name is Fletcher Earl Cooley, native of Montgomery
Alabama. And the reason I requested to follow the first speaker is
that I thought she explained the hurdles and obstacles that have been
continually placed in front of minorities in their effort to
participate as full citizens of this country. I also feel very
strongly that if we as a country -- and we do this quite well; we
spend money quite well; and we go to war guite well; and we find money
to finance wars quite well, but we can’t find money to nurture the
needs of our own people. I truly feel that all of this is not about
black and white. It’s not necessarily about rich and poor. But it is
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about equity versus inequities and who are the benefits of the equity
and who are the beneficiaries of inequity? If, in fact, we can propose
in the Iragi Constitution the rights to protect minorities, why can’t
we have in our own Constitution the rights permanently presented to
protect minoritieg? We can avoid the -- Afghanistan going through the
19th Amendment or the 18th Amendment for women's suffrage and can
demand that that be in their constitution, and yet we have all of
these obstacles and hurdles in our own Constitution. So the point is,
as the first speaker said, we waste too much money talking. And we
talk things to death, which aren’t necessary. If, in fact, our leaders
see a necessity to protect Iragis and to lose 15,000 lives and
billions of dollars, why can’t they have that same feeling for the
slaves who built this country?

MR. LEE: Thank you, sir, for your testimony. Please have a seat
and could you identify yourself?

MS. WANGAZA: My name is Efia Wangaza. I am the coordinator of the
South Carolina Chapter of the Malcolm X Grassroots Movement for Self-
Determination. And I'm wanting -- I will make available, as I‘ve told
your staff, a copy of the transcript that was the result of hearings
that were initiated in Greenville, South Carolina, on January 22nd,
hosted by the Greenville Legislative Black Caucus, which was to assess
the events of the 2004 election. Despite icy, cold rains, we had
members of the community to come out and to talk about their voting
experience. And to build on the points that have been made by the
previous two speakers, I would simply say that the obstacles that they
described have simply mutated into various other forms. And those
forms tend to escape the current definition, certainly of
preclearance, as I read it. For instance, the changes -- deregulation
-- FCC deregulation has a direct impact on a candidate’s ability, and
thus the black communities’ ability to participate in the electoral
process. The last election, the campaigning was either radio or
television. Without an equal time requirement, people who did not have
money, which is characteristic or typical for people of color, had
little or no access to the media. Another example of undermining these
electoral abilities has to do with the destruction of neighborhoods,
either as represented by a, say, (inaudible), where we wind up with
scattered sites, Section 8 vouchers, or public housing communities
destroyed and half the families or housing being restored and even
less of those pecople being able to afford the housing, which means
that by the next census, the number of people who were originally in
that district has been substantially reduced, and, therefore, that
community is grafted onto a white community, which means that we
expect in South Carclina the number of black elected officials to
decline with the next census. Another point that was raised in the
hearings was that of felony disenfranchisement. The south has
characteristically used the criminal justice system as a mechanism for
disenfranchising people, and it has -- that continues to this date.
I've listened with interest through today’s session. Having been
involved in voter education and registration since I was 13 years old
with the NAACP youth and college chapters and then as a college
student with the Student Nonviolent Coordinating Committee, and I am
fascinated that -- with the consternation that there are no -- were no
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statewide elected officials in North Carolina since 1982. There hasn't
been any in South Carolina since Reconstruction. And I don‘t think
South Carolina is peculiar in that regard. I think that the question
as to whether or not the Voting Rights Act ought be extended is ~-- ig
rhetorical, but a more substantial question is the question that Ms.
Whitlow raised, and at what point do we begin with the cause? And that
is white supremacy. Thank you.

MR. LEE: One -- I think we would like to ask you some questions.

MS. WANGAZA: Certainly.

DR. DAVIDSON: You mentioned a transcript of the hearings, which I
believe were held, you said, in Greenville, South Carolina?

MS. WANGAZA: That’s right.

DR. DAVIDSON: If you can make those available to our commission -

MS. WANGAZA: Yes, I will.

DR. DAVIDSON: Thank you.

M$. WANGAZA: I thought you would appreciate that.

MR. LEE: Thank you very much. Sir, would you please have a seat
and identify yourself?

MR. JEMISON: Yes. I’m Apostle James -- Apostle James Jemison, J-
E-M-I-S$-0-N. I'm with Alabama Alliance to Restore the Vote. Also the
Alabama Coalition on Black Participation -- Civic Participation. I’'ve
been involved with getting people registered to vote for the past 15
years. This past election or -- we worked with the NAACP Voters Fund,
and we had the opportunity of coordinating three counties where we had
gotten over 14,000 people registered to vote, and the majority of
those are right here in Montgomery County. Had the opportunity to meet
a lady that was 74 years old that never voted because of the Ku Klux
Klan threatening her neighborhood that she lived in, she was just
afraid to vote. And so we encouraged her and got that lady registered
to vote. We also have been very instrumental in getting
disenfranchised ex-felons their voting rights back. We are also trying
to get their pardons, where they can be full pardoned, in order to get
back into the system of voting, and also being able to have decent
jobs to provide for their family. So my main issue is human rights. I
feel that a voting right is a human right; a right that shouldn’t be
taken away from any man or woman that comes of legal age of
understanding the power of a vote. They should be able to vote. And T
think the biggest problem that we are having now is that problem of
people voting for the powers that be. And I mainly think that
disenfranchising was the worst thing that could ever happen to any
man. You know, regardless of what -- a person go to jail, pays his --
do his time, pay his fine, he should be automatically welcomed back
into the system. Even 1f he 4id his time, he should be welcomed back
into the system to vote. Myself, I -- I got in -- I remember -- 1965,
I was 13 years old when the march came here from Selma to Montgomery.
And I had the opportunity to see a guy. He was an Asian. This guy was
a deadly martial artist. He got whipped by policemen right here in
Montgomery on High and Jackson. Could have whipped all of those
polices. But he took a beating, serious beating, and I think that
beating changed my life; made me saw things different. You understand
that? Fighting with my fists all the time didn’t win. That man won
that day when he stood up and took a beating for my rights. He didn’'t
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even live in the United States. He was just like Gandhi in another
country, and that he wanted to fight for equal rights for everybody,
where people had been getting killed, getting their homes burned,
losing family members just for the sake of a vote. You know, I think
we need to go back to do the human thing, the godly thing, and that is
allow God’s people to be a part of the system,

MR. LEE: Thank you, Mr. Jemison.

MR. FOSTER: Good afternoon, Chairman, members of the Commission.
My name is Claude Foster. I'm also a native of Selma, Alabama. I grew
up there. I went to segregated schools there for a while. My current
position is with the NAACP National Voter Fund. The NAACP National
Voter Fund was established in 2000 by the NAACP as a free-standing
501(c) {4) organization with permission to engage in civic
participation, community-based mobilization, and education and
awareness campaigns surrounding key communities of color. I’'m also a
member of the Texas HAVA Commission, and prior to my appointment as a
-~ the National Field Director for the NAACP National Voter Fund, I
served as Regional Director for the Voter Empowerment Program in
Region 6, which included the states of Texas, Arkansas, Louisiana, New
Mexico, and Oklahoma. I tend to agree with everything that’s been said
today. Doctor Chandler, if you -- I mean, Dr. Davidson, if you really
want some documentation on why it’'s important to extend the Civil
Rights Bill, just read his testimony from the redistricing hearings in
Texas. I've never seen a more stronger argument and wore compelling
case to extend the Voting Rights Bill. In Texas we conducted hearings
after the 2000 election, and we made those hearings available too
about the climate in all the wajor urban -- major urban cities, along
with Martin Frost. We conducted hearings in east Texas, which -- where
a lot of African-Americans reside. We conducted hearings in Dallas
County, which is Dallas, Texas; in Harris County, which is Harris,
Texas. Also I had the opportunity to work a nonpartisan Get Out the
Vote campaign and voter registration campaign in 2003 in the Houston
mayoral election. In that election, there were -- stressing the need
for Section 5, there was -- the City of Houston -- or the county
changed about 200 precincts right before the election and didn’t tell
anybody. It took the NAACP leadership, political leadership, to sit
down and have a special meeting using Section 5 as a leverage to get
them to hone up -- because at first they were just saying it was going
to be about 19 precincts. So without that legislation, the full
disclosure of the number of precincts they had to change would have
never been brought to the light. And most of those precincts were in
African-American communities. But, you know, I agree with everything
that’'s been said, but I just want to talk about another, I think, more
compelling reason to support extension of the Voting Rights Act.
There’'s been recent articles in the newspapers about the military --
or having a hard time meeting their recruitment goals, especially
amongst African-Americans and Latinos. And I think that -- my own
brother served in the first Gulf War, my dad served in the Korean War.
I also served in the wilitary for a while, the United States Air
Force, and retired honorably for the reasons that we thought America
would one day live up to its creed of having a democracy that everyone
could enjoy. But, you know, my brother right now in Fayetteville,
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North Carolina, this weekend has been participating in an anti-war
rally, because he is sickened by the fact that there is even any
discussion that the Voting Rights Bill is not going to be
reauthorized. And I would encourage the Commission to look at -- not
only that aspect of it, because I think the arguments -- just like
Truman made the arguments about the Civil Rights Bill and our -- our

image in the world, I think the Commission should loock at that
argument, because the argument for Brown versus the Board of Education
was not a political or legal argument; it was a compelling argument
based on what was fundamentally right. And I think that when you look
at what -- the military is having a hard time with its recruitment
goals and people are aware, and I think that there is an unwillingness
on behalf of African-Americans and Latinos to serve, So I see this as
a national security issue as well as a civil rights issue, because the
NAACP, a lot of other groups, did a lot of work in Ohio to try to make
up -- did a lot of work around election protection to try to adjust
the problems in Florida in 2000, and you saw what happened in 2004,
Over 120,000 people in Ohic were denied the right to vote., Now, I
served on the HAVA Commission. As long as states have control over
elections, there is going to be a continuing need for civil rights
legislation and the Voting Rights Act. Because whether it is the NVRA,
which the states never fully implemented, whether it’s HAVA, which the

states never fully implemented -- I gerved on the HAVA Commission, and
I'm telling you, there is no -- there is no driving force on behalf of
partisan election officials to meet the -- the intent of HAVA, which

was to address a lot of the disenfranchising problems in Florida in
2000. In fact I attended the National Secretaries of State’s annual
winter meeting in Washington, DC, and they even passed a resolution to
do away with the Election Assistance Commission, because they didn’t
want to see the Election Assistance Commission turn into an agency
that oversaw state elections, which they view as a states-rights
issue. So for those reasons alone, I would urge the Commission to
continue to take testimony, but understand, that I think that there’s
a national security concern here, because many, many military folks
that I've talked to back in Texas and many parents that I’'ve talked
to, minority parents, are unwilling to send their children in a war
while we sit here in America and debate on whether or not we need to
extend the Voting Rights Act.

MR. LEE: Thank you, sir. Thank you for your good work with the
NAACP. Sir, please identify yourself and then begin.

MR. WAGNER: Yes. I'm Reverend Earl S. Wagner. I'm with the
Concerned Citizens Organization. I say greetings to the ladies and
gentliemen of the Committee. I would just like to say that as
Representative Steele -- or Former Senator Steele said earlier, there
is a lot of racism still involved. And I say this because one of the
things that happened, my daughter lives in Colorado Springs, Colorado.
This was her first time being able to vote in a national election.
She’d never been in trouble, straight A student, going to college,
works for Carnival Cruise Lines, lives in a well-integrated
neighborhood. When she went to vote, they told her she was at the
wrong polling place. They sent her to another polling place. She ended
up going to three different polling places, and she finally was so
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frustrated, she refused -- she didn’t vote. But she was unaware of the
provisional vote, and her fiance, he was aware; they gave him the same
runaround. But when he got to the second one, he asked for a
provisional ballot. But also, our organization here, we're involved in
a lot of activities. And some of the things that we’ve seen is that
this is -- what’s going on now is the same thing that went on in post-
Reconstruction. They're coming up with low-level crimes and they give
vyou long jail time, and they find a way to give you a felony. And what
they did in the post-reconstruction, that was to get the black elected
officials out of office; that was to keep the blacks from having a
large voting pool. And what we see now -- we see a pattern of the
police and the judicial system fabricating winor violations, and they
turn them into a larger violation in order to get a felony on the
person. We had -- for example -- and we talk about the people; once
they have a felony on them, it’s so hard to get their right to vote
back. And, for example, we had a GOP official here say, when we were
talking about getting the voting rights back for ex-felons, he said he
was not overly concerned about it because most ex-felons vote
Democratic. In some instances, we’ve asked the Justice Department to
investigate and substantiate -- we asked them to investigate various
civil rights issues about police planting evidence and that type of
thing, and they say, it’s up to us to investigate the crime. And I
would just like to say, if you compare some of the statistics --
sometimes all of the professionals don’t compare statistics. But if
you look at some of the information provided by the Justice Policy
Institute in regard to drug convictions and disenfranchisement, versus
the black and white population, you’ll see that on average -- their
very last statistics I looked at was 74 percent of the black
population in prison, federal prison, were for drugs, but blacks and
whites use drugs at the same rate. I would just like to say also, one
of the things that continues to go on -- Representative Holmes, I
talked to him before coming over here. He represents District 80 of
Montgomery. He said there’s a lot of voter intimidation going on. The
ID requirements, they intimidate old people. You know, the old people
are not used to showing a picture ID. And some of them haven’t had a
picture ID before, and they catch a lot of flack. He gave an example
of his B0-year-old mother sc -- and the other thing he brought up to
be told was the high percentage of machine malfunctions in minority
districts. And as I prepare to close, I would just like to say that I
entered the military in 1969. I retired in 1990. Some of the same
civil and human rights issues we as black people were fighting in
1969, I find myself as a military retiree fighting all over again. I
have a son that’s in the navy that has fought in every battle in the
Gulf except the first war. I have a son and daughter -- I had a
daughter that the navy wanted to recruit to the academy, and the
marines want my son. And I told my son, I did not want him going to
fight a war to make Bush and Cheney rich. And I would like to close
and say that we do need to extend the Voting Rights Act.

MR. LEE: Thank you, Mr. Wagner, for your testimony. Do we have
any other individuals from the public who would like to speak? (No
response.)
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MR. LEE: Well, at this point, it might be useful if we gave the
commissioners a chance to say a few words, and we could close up this
session. Do you want to start, Chandler?

DR. DAVIDSON: I only want to say that, as I did this morning, I'm
honored to be here, and I'm humbled by the testimony that I've heard
today from different people. It’s tugged at my heart strings. I thank
you for coming out here today and sharing your views and your stories
with me, and as a member of this commission, I will try to do justice
to your testimony by incorporating what I can into the report that we
will be writing for this commission. Thank you.

MR. LEE: Reverend Buchanan?

MR. BUCHANAN: I want to think, especially the public witnesses.
As a representative of some Alabamians in Congress for a long time,
some of the best insights I ever gained was from people like you. I
thank you for caring enough to be here and to share with us your
experiences and your thinking on this important subject. As we sit
here, within the next several weeks, we may face a very real crisis in
our country, because this filibuster, which for many years was used by
southern Senators to block civil rights legislation, is now about to
be perhaps done away with in order to retreat from civil rights
legislation. And if that happens, then 51 Senators can vote in any
judge the President sees fit to nominate no matter how unqualified or
how extreme ideologue that person may be; then the federal judiciary
can be impacted for a generation, and a great many rights or one may
be -- back again. If that should happen, God forbid -- and it will be
a lot of work to keep it from happening. Once again, our only hope is
at the ballot box and free Americans taking out of office the people
who got them into trouble; trying to put in office the people who will
correct the situation again. So this legislation becomes once again of
extreme importance. And it seems to me that a society in which
everyone is permitted to vote and given equal opportunity in the world
is the only real democratic society, as well as one in which minority
rights are, in fact, protected. And if we want to be a model to the
whole wide world, we better make sure we’ve got ourselves that kind of
model.

MR. LEE: Commissioner Majette.

MS. MAJETTE: Thank you. And I just want to say thank you to all
the witnesses today. And I certainly have been moved and informed by
the testimony that we’ve heard, and I look forward to working with the
other commissioners to make sure that we prepare the kind of report
that really will reflect what has happened and be able to help
Congress make the decision that it ought to make in terms of
reauthorization of the Voting Rights Act. Thank you.

MR. LEE: Commissioner Moten.

DR. MOTEN: I too would like to thank all of you for coming out

and sharing your heartfelt testimonies with us. I've -- I’'ve learned a
great deal today. You have demonstrated to me yet again why my
decision -- or my wife’s and I -- my decision to bring our family to

Montgomery, Alabama, to live here in this community was the right

decision. You represent in my mind the true heroes and heralds of this
movement. I sat here during the course of the day listening to some of
this testimony, and I thought of something I once read about a speech
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that Frederick Douglass had given. I believe it was in Ohio. And he
i-:d gone through this litany of what was wrong with white folks and
what wasg wrong with slavery, and Sojourner Truth was in the audience,
and I guess she had had enough, and so she just said, Frederick, is
God dead? And so I don’t think God is dead. I know he’s not. I think
of Dr. Martin Luther King, Jr., when -- a lot of people think of his
"I Have a Dream" speech as one of the -- his best speech. I happen to
think that the speech he delivered here in Montgomery at the
conclusion of the Selma to Montgomery march was his finest speech. And
at the end of that speech, he guotes, being the great {inaudible) that
he was, several stanza from the "Battle Hymn of the Republic,* because
Dr. King knew that God was on your side and his side and our side.
There is no doubt in my mind that, you know, the Voting Rights Act is
needed, sorely, desperately, and I will do whatever I can to ensure
that. Thank you.

MR. LEE: Well, I, too, would like to thank the panelists but also
the audience, and the public speakers in particular. We've heard a lot
of history, beginning with Gwendolyn Patton and ending with Ms.
whitlow, about the fact that we can’t proceed ahead without
remembering that history. We are still in this {(inaudible). We’'ve had
a lot of testimony that has been frankly disturbing to us on many
levels and very challenging as well. We appreciate that you’ve come
out; that you’ve taken very seriously our charge and the kind of
importance of this issue. We all know how important this piece of
legislation has been to the soul of our nation. This is the first of
several hearings. We will be moving on to other cities. But I want you
to know that this was the appropriate place to launch this commission.
So I thank you very much. And as, I think, Professor Davidson has
said, we will try our best to put into the report the concerns you've
expressed and the insight you’'ve provided. Thank you very much.

Whereupon, the proceedings concluded at approximately 4:05 p.m., on
March 11, 2005.)
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MS. BARBARA ARWINE-IUTRO: Good worning, everyone. My name is
Barb Arwine. I am the executive director of the Lawyers’ Committee for
Civil Rights Under the Law, and I am so honored to be here with all of you
today.

Thank you for coming to the second hearing of the National Commission
on the Voting Rights Act.

I want to thank Arizona State University and the Barrett Honors
College for their tireless effort in making today’s hearing possible.

I want to thank Dr. Tucker and Professor Espino for their leadership
and commitment to these important issues.

And I particularly want to thank the Barrett Honors students for their
dedication in assuring that all Americans have an equal opportunity to
participate in political decision making.

As an activist, it always, as always, gives me hope to meet the next
generation of leaders in the country’s continuing fight for equality.

That hope is also exemplified in the law associates who are helping us
here today from law firms throughout the United States. It is critical
that young people understand the importance and are, in fact, activists in
making everybody understand the relevance of this movement, and are the
best emissaries to convey that message.

S0 I am so happy to see you.

I also want to thank our commissioners. I am humbled by their talent
and skill with these issues.

We have assembled a distinguished panel of practitioners, experts,
policy makers, judges, and community leaders who will hold on to a common
thread of experience on the Voting Rights Act,

This distinguished panel is uniquely qualified to develop a record
demonstrating the impact the Voting Rights Act has had on the ability of
wminority communities to exercise their political voice.

The task of this commission is nothing short of essential.

The Voting Rights Act is the culmination of years of struggle, the
pinnacle of a tragic and hopeful movement that broke the shackles of Jim
Crow at the ballot box.

In 2007 we must reconsider if key provisions of the act are still
effective in overcoming discrimination in voting.

The record created is a result of these hearings and the commission’s
independent research.

We’ll provide policy makers, advocates, the media, and the public an
invaluable resource to begin discussions on how to make this historic piece
of legislation continually relevant.

I also want to extend a special thanks to our many panelists who have
flown from throughout the country to be with us today.

The Voting Rights Act is a living document. It is daily given life
and actualized by the actions of citizens who register to vote, by voter
registration groups, by voter education groups, by GOTV organizations,
civic organizations, at the local, county, state, and national level.

We are delighted today to have witnesses from New Mexico, Texas,
Arizona, Colorado, and Nevada.
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Your testimony today will bring enlightenment and wvital information
in helping the commission to come up with a report.

I want to take this opportunity to turn the program over to the chair
of the commission, Mr. Bill Lann Lee.

Mr. Lee is a partner at the law firm of Lieff, Cabraswer, Heimann &
Bernstein, L. L. P. , in San Francisco.

He was the assistant attorney general for civil rights of the United
States Department of Justice from 1997 to 2001.

Prior to that, Mr. Lee was an attorney with the NAACP Legal Defense
Fund, for 17 years, including eight vyears as head of the Legal Defense
Fund’s western regional office.

Mr. Lee will now give his opening statement. Good morning.

MR. BILL LANN LEE: Thank you, Barbara.

Good morning and thank you for joining us for the second regional
hearing of the National Commission on the Voting Rights Act, which is going
to cover the states of Arizona, Texas, Colorado, New Mexico, and Nevada.

Today’s hearing is also the second day of a conference at Arizona
State University's Barrett Honors College.

That conference is One Nation With Many Voices, the language
assistance provisions of the Voting Rights Act.

Later this morning we will hear testimony about a ground-breaking
study sponsored by the National Commission on minority language assistance
from a team of professors and students. BExcuse me, I‘'m losing my voice.
At Barrett Honors College.

Let me begin with a little background about the Voting Rights Act.

The Voting Rights Act was signed into law in 1965 by President Linden
Johngon in response to voting discrimination encountered by African-
Americans in the south.

It's a story that we all know.

When Congress reauthorized the act in 1975, Congress made specific
findings regarding discrimination against language minority citizens,
including the use of English-only elections and other devices that
effectively barred minority language citizens from participating in the
electoral process.

In response, Congress expanded the act to account for discrimination
against language minority citizens by enacting the minority language
assistance provisions found in Section 203 and expanding the coverage of
Section 5 pre-clearance provisions to Arizona and Texas. I will be
saying more about Section 5 and Section 203 in a minute.

But first I wanted to give some general background on the Voting
Rights Act and what is scheduled to expire in 2007 and what is not.

The right of African-Americans and other minorities to vote is
guaranteed by the 15th Amendment and is permanent.

There are some permanent provisions of the act that ban illiteracy
tests, poll taxes, outlaw intimidation, authorize federal monitors and
observers, and create various mechanisms to protect the voting rights of
the racial language minorities.

However, there are some gpecial provisions of the act that will
sunset in 2007 unless they are reauthorized by Congress.

Our primary focus today is on those special provisions.

In 2007 those three major protecticns are, first, Section 5 of the
act requires certain states, counties, and townships with a history of
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discrimination against winority voters to obtain approval or pre-clearance
from the United States Department of Justice or the United States District
Court in Washington, D. C. , before making any voting changes.

These changes include redistrictings, changes to methods of
elections, and polling place changes.

These jurisdictions must prove that the changes do not have the
purpose or effect of denying or bridging the right to vote on account of
race, color, or membership in a language minority.

Second, Section 203 of the act requires that language assistance be
provided in communities with a significant number of voting age citizens
who have limited English proficiency.

Foreign language groups are covered by Section 203. American
Indians, Native Asian Americans, Alaska natives, and those of Spanigh
heritage.

Covered jurisdictions must provide language assistance at all stages
of the electoral process.

As of 2002, a total of 466 local jurisdictions across 31 states are
covered by these provisions.

Arizona, Colorado, New Mexico, Nevada, and Texas are among those 31
states. Third, the act authorizes the Attorney General of the United
States to appoint a federal examiner to jurisdictions covered by Section
5’s pre-clearance provisions on good cause or to send a federal observer to
any jurisdiction where a federal examiner has been assigned. Since
1966, 25,000 observers have been deployed in approximately 1,000 elections.

Let me tell you a little bit about the purpose of this commission and

its membership. The nonpartisan Naticnal Commission on the Voting
Rights Act was created by the Lawyers’ Committee for Civil Rights Under the
Law on behalf of the civil rights community. The commission was

created because constitutional standards require that Congress have before
it a record of ongoing discrimination in voting in order to reauthorize the
minority language and other special Voting Rights Act provisions.

The National Commission is comprised of seven advocates, academics,
legislators, judges, and civil rights leaders who represent the diversity
that is such an important part of our nation.

We are also fortunate to have three regional guest commissioners join
us as guests today.

The commisgion has two primary tasks. First, to conduct regional
hearings, such as this one, to gather testimony relating to voting rights.
And, second, to write a comprehensive report detailing the existence and
extent of discrimination in voting since 1982, the last time there was a
reauthorization of the Voting Rights Act.

The commission’s report will be based on facts compiled from the
commission hearings, United States Department of Justice enforcement
records, court opinions, and other sources. The report will be used
to educate the public, advocates, and policy makers about the actual record
of racial discrimination in voting.

Let me tell you about, give you a little bit of a road map of our
panelists.

There will be four panelist speakers today. We will hear from
leading voting rights practitioners in this region, academic experts, the
public, and government officials in the first and third panels.
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Each panelist will provide a seven-minute presentation. After all of the
members of the panel have spoken, the commission will address questions to
the panelists.

In the second panel, the lead researcher and project co-director from
Arizona State University will share their insights on their ongeoing study
of minority language assistance. This is the groundbreaking study
that I referred to earlier. We encourage members of the public who
are here today to share their voting rights experiences in our fourth and
final panel today. If you are interested, please speak with staff
members in the back. They’re standing there in the doorway.

If you would like to share your testimony, but cannot stay, please
see one of the staff members in the back. We’ll take your statements to be
entered into the record.

I would now like to introduce the other members of the National
Commission who will each make a brief opening statement.

Unfortunately, four of the commissioners were not able to join us for
this hearing.

The Honorable Charles Mathias, former senator from Maryland who's the
honorary chair of the commigsion. Dolores Huerta, co-founder of United
Farm Workers of America. Elsie Meeks, the first Native American member of
the United States Commission on Civil Rights. And Professor Charles
Ogletree of Harvard Law School. In their place we have three guest
commissioners, who I will introduce after the national commissioners.

First, never the least, Commissioner John Buchanan.

Commissioner Buchanan represented Birmingham, Alabama, in the House of
Representatives for 16 years. He is an ordained Baptist minister and has
served churches in Alabama, Tennessee, Virginia, and Washington, D. C.

Commissioner Buchanan, would you like to say a few words?

HON. JOHN BUCHANAN: Thank you, Mr. Chairman.

When I went from the sublime to the ridiculous and left the pastures
of a Baptist church in the Birmingham area to become a member of the
Congress representing that city, I was associated closely with two very
distinguished members from Arizona. Senator Barry Goldwater, who was as
far right as I am on this panel, as we are seated here loocking at you, and
Mo Udall, who was about as far left as I am to you who are looking at the
panel.

and it is a pleasure to be in the state that can bring such
distinguished members of Congress all across the spectrum, Right now
you are governed by one of the great governors of the United States in
Governor Janet Napolitane, and you are represented by perhaps the most
colorful, interesting member of the United States Senate, Senator John
McCain.

It’s a great pleasure to be in the state of Arizona. It’s also a
pleasure to be at Arizona State University.

Some my daughter’s best friends, among the brightest and best of
them, chose Arizona State as their wuniversity of choice from the Washington
area to come here because of the quality of this university. It’s a
pleasure to be here.

You know, our country’s great strength as a whole is equal to the sum
of its parts. A nation is equal to the sum of its people. Now our great
strength has been in our diversity as a nation.
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We’'re not just a melting pot. We‘re a rich mosaic of the world’'s
pecples and cultures and faiths. And yet we have not been wise enough in
our history always to honor the potential of our people.

I grew up in a state where we held our last hearing, Montgomery,
Alabama, where a large portion of our population was denied the most basic
rights guaranteed in the Constitution and the Bill of Rights of our
country.

One of them was the right to vote, which was honored very poorly, if
at all, by my state. And out of that came this landmark legislation,
which we celebrate and which we seek to extend in 2005.

I served for a little while on the UN Commission on Human Rights,
when I was -- a few years in the 1970s helping represent our country there.

In that commission, if you look at the members, you would see the
worst governments on earth helping represent the UN Commission on Human
Rights, the Human Rights Commission.

I would think that if these are the positions, that the patient would
surely die.

But whenever I would make a speech as an American representative
about the problems, human rights problems on earth and other countries,
someone else, one of my colleagues would say, what about Native Americans
in the United States, what about your record there. And I would have
no answer.

80 I look forward very much to learning some things today about how
we now in this time, 2005, honor the Constitution, the Bill of Rights, the
whole basic idea from which this country was created, and celebrate the
diversity that is our country.

And it’s a pleasure to be with you here to pursue that end.

MR. BILL LANN LEE: Thank you, Commissioner Buchanan.

Commissioner Chandler Davidson is professor emeritus in sociology and
political science at Rice University. Dr. Davidson was the coeditor
of the Quiet Revolution in the South, a definitive work on the impact of
the Voting Rights Act in the south.

Commissioner Davidson.

MR. CHANDLER DAVIDSON: Thank you.

As I told Secretary Vigil-Giron earlier this morning, I love this

part of the country. I grew up in a little town in southern New
Mexico. Lordsburg, New Mexico. I‘m a native Texan, but I spent my
formative years in what I consider to be this part of the country. I

love this country and the people in it, and I'm looking forward with great
anticipation to the testimony of people before this commission today.

MR. BILL LANN LEE: And now to our three guest commissioners.
The Honorable Rebecca Vigil-Giron is the Secretary of State for the state
of New Mexico and president of the National Association of Secretaries of
State.

As a former head of Civil Rights Division, I can tell you this
association is a very important outfit in the voting rights area.

She is the highest ranking elected Hispanic woman in the country, and
the first Hispanic to serve as president of the National Associlation.

HON. REBECCA VIGIL-GIRON: Thank you very much.

I'm very pleased and honored to be with all of you here today.

As Secretary of State, and as Bill mentioned, I‘wm the highest ranking

elected state official, woman Hispanic, in the country.
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We have no lieutenant governors that are Hispanic. No governors yet
that are Hispanic governors throughout the United States. Women.

And so I'm very, very proud, but sad, that that is the case.

I carry my title with distincticn. I represent New Mexico. I
represent 19 Indian Pueblos. Two Apache tribes. The Jicarilla and
Mescalero. Part of the Navajo Nation. Of course our population of
Hispanic Americans, over 45 percent in the state of New Mexico, and
everyone else that lives in the state of New Mexico as well, I represent
them very proudly. As I go to my meetings with the Naticnal
Association of Secretaries of State, at every single one since I heard that
states -- that more than 31 states would be required to translate their
election information into the various languages if they had more than five
percent of the population as speaking other languages than English, I got
very excited about that.

I thought what an opportunity for inclusion rather than exclusion.

If this does not go through, if this portion is not reauthorized, we
are going to fail our country. And I really -- I'm very, very strong in
thinking that the only way that the United States and Americans can remain
strong is that everyone understands, gets the amount of voter education
that is necessary for everyone to participate, to know what kind of impact,
at the very, very simplest level, to realize that your tax dollars are
going to the infrastructure to paying my salary, to pay the president’s
salary, to make things happen.

You are the only ones that can make things happen, as long as you
know what you’re voting for and who you're voting for.

And for that I'm geing to be a very, very strong voice, Bill, with
our National Association, make sure that this is at the top of our agenda

for the reauthorization. Thank you.

(Applause. )

MR. BILL LANN LEE: Thank you. That was actually a very important
statement. The Honorable Penny Willrich is a judge in the Superior
Court of Maricopa County in Arizona. She is also the first and only
African-American woman trial judge in the state of Arizona. Before

ascending to the bench, she was a sole practitioner and attorney for
various legal services, organizations.
Commissicner Willrich.

HON. PENNY WILLRICH: Thank you, Commissioner Lee. It's a
pleasure to be here.

Good morning to everyone.

Ninety-two years ago our Arizona legislature enacted a statute that
read: Every citizen of the United States and every citizen of Mexico, who
shall have elected to become a citizen of the United States, who not being
prevented by physical disability from doing so, is able to read the
Constitution of the United States in the English language in such a manner
as to show he is neither prompted nor reciting from memory, and to write
hig name, shall be deemed an elector of the state of Arizona.

That was in 1913.

This was known as the literacy voting law of Arizona. BAnd it
remained an enacted statute in our great state until it was repealed in
1972, even though such laws have been deemed invalid by the 1965 Voting
Rights aAct.
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In 1973, as a citizen and college student in Texas, I was
participating in a local campaign in my home town. And as we were going
door to door, soliciting votes for the particular person running for
office, I realized that many of the elderly residents of this small town
did not realize that the Texas poll tax had been abolished by the 24th
Amendment that was adopted in 1964. I took that information to the
candidate that I was campaigning for, and we implemented a registration, a
voter registration campaign for elderly in that particular community. And
we also assisted in providing transportation for those citizens to vote.

One of those members was an elderly aunt of mine, who was 70 years
old at the time, and I took her to vote for the first time in 1973.

It’'s with that historical backdrop that I say that I'm honored to be
here today to serve as a commissioner for the Southwest Regional Hearing.
It’s a privilege to be a part of this historical fact gathering
process as we approach the 40th anniversary of the 1965 Voting Rights Act.

The dialogue and the exchange that we will have today will go a long
way and will be vital to us taking information to Congress so that they
will realize that there is an important need for reauthorization of those
special sections.

I alsc believe that the culmination of all of the hearings will
provide information and perhaps an impetus to all of us for the need for
continued education in communities across this country. As long as
the perception exists that voting rights can be thwarted, we all have work
to do.

It's an honor to be here.

MR. BILL LANN LEE: Thank you.

Guest Commissicner Ned Norris is a representative of the Intertribal
Council of Arizona, which provides a united voice for tribal governments
located in the state of Arizona to address common concerns.

Those of us outside the west don’t often realize that the tribal
governments are sovereign institutions in fact in our history, so it’s a
great honor to have Mr. Norris join us.

MR. NED NORRIS, JR. : Thank you.

I just wanted to take this opportunity to make some comments in
addition to the fellow commissioners’ comments, and welcome everyone to
this state of Arizona that’s not from the state of Arizona. 1It‘s a
beautiful day outside. We should have had this hearing outside. Maybe
next time.

The Intertribal Council of Arizona is a nonprofit organization that
represents 22 tribes within the state of Arizona, 21 tribes within the
state of Arizona.

The Tohono O’Odham Nation is one of 22 federally recognized tribes in
the state of Arizona.

The area that we’re in is really the ancestral lands of our people of
the O’0Odham. There are four O’Odham tribes that are related to each
other. The Tohono 0'0Odham, which is Southwestern Arizona; the Gila River
and Ak-Chin Indian Communities; and the Salt River, which is just west of
Scottsdale here, east of Scottsdale hexe in the community.

We are all related together, and we are all descendents of the
Hohokam, which are our ancestors that dwelled in this area for centuries.
In 1924 the United States Congress passed legislation extending

United States citizenship to all Indians born in the United States.
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In 1928, in Arizona, the State Supreme Court in Porter v. Hall
decided that Indians be disqualified from voting because they were under
federal guardianship, a status construed by the court to be synonymous with
persons under disability.

That particular decision remained for the following 20 years.

It wasn’'t until 1948 when the Indians in the state of Arizona won the
right to vote in a case called Harrison v. Levine, I believe it was. It
was that case, two veterans of the United States armed services that
challenged, that went to go to vote after having served the United States
honorably in the armed forces, went to cast their votes at the election
that year, and were denied, denied the right to vote.

So they challenged and were successful. And in 1948 won the right to
vote for all Native Americans in the state of Arizona.

It’'s unfortunate that in most recent years, you know, that tribes
entering into multi-million dollar gaming enterprise businesses, that it
wasn’t until wost recent vyears in the establishment of these multi-million
dollar gaming enterprises that the tribes began to receive some
recognition. And the political power that we now are beginning to learn
about and beginning to enjoy and beginning to exercise.

And, you know, in the state of Arizona there have been a number of
initiatives that have come to the voting public in the state of Arizona,
the most recent being Proposition 202, which was the gaming law that was
passed by the state of Arizona.

I think that with that -- actually I was sharing with fellow
commissioners earlier that tribes in Arizona had a major influence in the
election of our current governor, Governor Janet Napolitano.

The tribes have enjoyed a very positive working relationship with the
current governor, I think it was the gaming proposition and the fact
that we were able to assist in impacting Governor Napolitano’s election
that at least in Arizona we began to really begin to feel a sense of power,
of voting power, a sense that our vote is going to and can and will make a
difference.

I think that for us in tribal communities where we’re really trying
to continue that momentum, we're really trying to get our people educated
and get our people to understand the voting process and the impact that the
tribal vote can have, not only in the state of Arizona, but nationally.

And so tribes are spending a lot of time, much time educating their
people, going out, knocking on doors, issuing out voter election
information, establishing tribal election campaigns, to Get Out The Vote
campaigns.

And with the national Voting Rights Act, you know, that really is,
it’s really critical for us to continue the act, and in our efforts to
continue the impacts that we believe we know we can have in the elections
ahead of us.

8o it‘s an honor that we have the opportunity to -- I have the
opportunity to be here, and to listen to the important testimony that's
going to be provided to this hearing today. And I thank you for the
opportunity.

I also serve as the second vice president for the Intertribal Council
of Arizona, and on behalf of Intertribal Council I welcome you to the state
of Arizona as well.

Thank you.
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MR. BILL LANN LEE: I‘'d like to thank the commissioners for those
splendid statements.

The first hearing in Montgomery, Alabama, we were reminded of the
history, the terrible history that brought the act into being and has made
its continuation an important question to us.

Here at this hearing we are reminded by these statements that the
Voting Rights Act is momentous, not just in the south but also in the
western region here. And so I would like to thank the commissioners for
reminding us of that.

It’s now my duty to thank a lot of people.

Before we start our fivst panel, I want to thank the Barrett Honors
College at ASU for hosting today’s hearing as part of their One Nation With
Many Voices conference.

I'd like to thank the college for its hospitality.

I want to thank our distinguished groups of panelists who are some of
the leading voting rights lawyers, academics, and advocates.

I would especially like to thank the Lawyers' Committese for Civil
Rights Under the Law for establishing the Natiocnal Commission.

And we also need to thank the national co-sponsors, the Leadership
Conference on Civil Rights, the NAACP National Voter Fund, the National
Asian Pacific Legal Consortium, and the National Conference of American
Indians.

I also would like to thank regicnal co-sponsors.

The Barrett Heonors College at ASU. They've gotten thanked three
times now. The Intertribal Council of Arizona, and the Maricopa
County branch of the NAACP.

I want to thank the law firms of Ballard, Spahr, Andrews & Ingersoll,
L. L. P. ; Bingham McCutchen, L. L. P. ; and Skadden, Arps, Slate, Meagher

& Flom, L. L. P, , for helping to staff the commission.

Last of all, I want to thank everybody in the audience for attending
today’s hearing. Before we commence with the first panel, we’ll take
a short break so we can change the location of the camera.

Thank you.

(Brief recess taken. )

MR. BILL LANN LEE: Before beginning our first panel, I need to
apologize to the law firm of Fennemore & Craig, Fennemore, Craig, which has
done a tremendous job of helping te staff the National Commission.

I inadvertently didn’t acknowledge them. I do so now.

The first panel, Penny Pew, elections director, Apache County.

Claude Foster, national field director, NAACP, National Voter Fund.

Mr. Foster is a repeat offender since he testified at the first
meeting.

Nina Perales, regional council, Mexican American Legal Defense Fund.

Andres Ramirez, Clark County, Nevada.

Alberto Olivas, director, Voting Outreach, Maricopa Community
College.

And Reverend Oscar Tillman, Maricopa County branch of the NAACP.

And Robert Valencia, councilman of the -- I'm sorry, I'm going to --
Pasqua Yagui tribe. I should point out most names in Chinese, I'm
Chinese American, are one syllable.

The ground rules for this panel are that we ask each panel to speak
for nc more than seven minutes. If you want to speak for less, that’s
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great. We would like for you to all testify first, so that we follow with
questions after you testify.
Is there anything else?
Thank you very much.
So, why don’t we start in the order I introduced everybody.
And if you could say your name and elaborate on the introduction.
Why don’t we start with Penny Pew.

MS. PENNY PEW: Thank you very much.

My name is Penny Pew, and I am the elections director for Apache
County. I have been elections director since June of 2001. We have
a very large area, about 11,000 square miles, in our county. We have about
45,000 registered voters.

Of those, approximately 35,000 are Native American. So we have
a great program. I look forward and appreciate the opportunity to share
that program.

MR. BILL LANN LEE: Do you want to do your testimony now?

MS. PENNY PEW: Pardon me?

MR. BILL LANN LEE: Do you want to give your testimony now?

MS. PENNY PEW: Do I need to sit here? Do I stand?

1’11 sit here.

I have prepared a small sampling of our program. And I would also
like to share some information from my outreach workers a little further
into the presentation, if that would be appropriate. MR. BILL LANN
LEE: That would be very interesting. MS. PENNY PEW: Okay.

We do have a status report that we submit to the Department of
Justice after each fiscal year.

I have included that in here also.

And I will leave this as written testimony for you. I know
that the observers and the program that we have developed has improved.

I know that with the Section 203 in progress that we have made leaps
and bounds.

I know that in 2000 we had a total of 19,634 voters that participated
at the polls, and in 2004 we had 24,335 that participated.

This is a direct reflection of the program that we’re running given
the demographics for our county.

We do work hard and we work a lot of hours. We have poll trainings
that are conducted in various portions, parts of our county.

We go to the remote areas because a lot of our poll workers do not
have transportation. They are in very remote areas. Our translator
trainings are alsc promoted to give credence to the written.

The Navajo language is now written. I have outreach workers that now
write that language. It’s a very time consuming, very -- I don’t want to
say tedious, that's a negative word, but it is very long. And they do a
fantastic job.

Bach of the poll workers are given a cassette and the option to check
out a cassette player to take home and practice their recordings.

That is a very crucial part to the uniformity.

We can’'t have poll workers that are giving their personal views on
issues, and so we have written sheets of each proposition or school or
county issue that may come up.

Those are given.
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Our ocutreach team does the translator trainings. They do verbal
reviews with each of the individuals that are attending.

The translators have the option to attend as many trainings as they
need to, and they are compensated for each of those. They must be able to
feel confident on election day, thus we don’t limit them.

We have some that can attend as many as four trainings in an election
cycle, especially during federal elections.

I do have power point presentations that are also in here.

Each of them have a pamphlet. Also we’'ve done brochures.

In 2000 the presidential preference in Arizona, we did a pamphlet in
English, and it was so well received, the presidential pamphlet, that I
asked my outreach workers if they would do one in the Navajo language. And
so we have one here, and I have also enclosed this in here. Very well
received.

Things like this that give a little more creativity to the program.

We all know that elections, when you say elections in a group, what
do we get. Oh, wmy gosh.

Well, we have to have some humor. We have to have the ability to put
something different into our program.

I do wear a CTR ring, and I do tell them as I'm out that it is a
cruising the res ring. For those who are familiar with that, cruising
the res is about what I do with 11,000 square miles of places.

We have I voted stickers that we have presented in the Navajo
language. Those have been very well received.

There are just so many things that we can do to add and make our
Native Americans feel a part.

I voted stickers, when you don't speak English or don't speak English
fluently, that’s like giving me something that’'s in a different language,
and I wouldn’‘t appreciate that either. I also, as we go through
early voting sites -- and this is something that I believe is probably
specific to our county and other areas, we have an early voting trailer
that goes out and goes to the very remote areas to promote early voting
and to give the voters an option to vote. Some of them must travel
hundreds of miles to vote.

It has been very influential and very productive to go out to these
areas.

We have one area that’s on the border of Navajo County that’s on the
fence line, and they stand at the gate, and that’s where the people come to
vote.

And it’s working.

We go to trading posts.

We go to chapter meetings.

And it’s very important that we advertise in the newspapers and on
radio. People look for us at the fairs. They know we’re going to be
there.

At this time I would like to bring Matthew and Virgil Attson up, if I
could.

I would like them to tell you just a little bit about a chapter
visit. Chapter is similar to a city council, in very -- various areas of
the area.

Matthew Noble and Virgil Attson.
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MR. BILL LANN LEE: Ms. Pew, we look forward to receiving written
materials. I guess we could set aside a few minutes to have this
presentation.

Why don’t you go ahead.

MR. MATTHEW NOBLE: Thank you again. Thank you again.

Ladies and gentlemen, I'm name is Matt Noble, and just a brief
introduction. Normally when we come to meetings on the Navajo
Nation, we give a brief introduction who we are, and especially our clans.

My clan is Edge Water People, which is Ta’bahaa; Tse nji kini, which
is Honeycomb Rock People; and my paternal grandfathers are Todich’ii‘ii,
Bitter Water; and my maternal side of the grandfather is Ah’Sheen’ah
{phonetic), which is -- call it Saltwater.

Anyway that’s my four clans.

And I’'1l let Virgil introduce himself.

MR. VIRGIL ATTSON: Hello. My name is Virgil Attson. I work with
Apache County.

I'm (inaudible).

That’s who I am. And we introduce ourselves, because at one point an
elderly man told me that he had to introduce himself in case we go to these
chapter meetings, somebody wants to yell at you, or you have to say your
clan. 8o just in case, you can have relatives in the audience that can
back you up.

If you don't say your clan, you’'re on your own.

S0 that’s what I learned.

MR. BILL LANN LEE: I think you’re safe here.

MR. VIRGIL ATTSON: Mostly we do these in Navajo. Because Navajo
elderly people, you know, they get mad when you talk English. Some of them
don’t talk English. We do a brief presentation in Navajo. They
really 1like it, you know, and they loock forward to it, especially when we
go out, they come talk to us. Even when we’re off, you know, they’ll come
talk to us, hey, tell me some more about this deal.

So I'1ll give this back to Matt Neoble.

MR. MATTHEW NOBLE: Within Apache County, we represent, or actually
we take care of 33 precincts. It's a pretty good size area.

We have three different boundaries that we -- when an election comes
about, we have to identify these areas, which is we have our school
districts, and on the Navajo Nation we have five school districts.

Like, for instance, in May, this year, May 17, we have a budget
override election that’s coming up.

These Mylar maps, they really help.

Back in, I believe, 2002, we had a school district, a budget override
election. We didn’t have this at the time, but with the aApache County
Recorder’s Office, they produced these maps for us, and they’ve been a
great help for us too when we go to them and they create these types of
tools for us to use.

At that time we had a school district election. And some of these
precincts, they're divided.

Some of them, like, for instance, Kaibeto Chapter, it sits inside the
Sanders school district. BAlso the Ganado school district.

So people get confused and they don’t understand, like, for instance,
the ones that are inside the Ganado school districts, they come to the --
the day of election they come out and then, you know, you tell them that
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the ones that are voting are the ones that are residing inside the school
district.

50 in order to explain it or clarify this information a lot better,
we use these Mylar maps. So it helps us when we're doing our
presentations at the chapters, school districts.

And also we have -- I believe the next one is the justice of the
peace districts. And you can see that the boundary lines overlap the
schoel districts. So the boundary lines are a lot different.

And alsc we have the board of supervisors districts.

Sc these overlays really help us when we're explaining things, when
we are explaining what the issues arxe on the ballot.

Also we have -~

MR. BILL LANN LEE: Sir, I wonder if you could finish in like the
next two and a half minutes.

MR. MATTHEW NOBLE: Sure.

We use flip charts. We also use the power point projector, but
sometimes we have to have like temporary workers that we hire on the side,
and we split them, and we sometimes use these flip charts.

We use these binders so when we split up, not every one of us can
carry the power peint projector.

So these are very helpful tools for us when we are doing our
presentations. These are just some of the tools that we brought that
we wanted to present to you.

And as you can see, they’re written in our language.

The federal offices, and here it says -- Washington {inaudible).

It identifies who also all is running for office. Like, for
instance, United States Senator, which is Washington (inaudible).

Then we give the name of the individual that‘'s running for that
office.

So that’'s how we relate, relate our information to the people.

Thank you for your time.

(Applause. )

MS. PENNY PEW: I really appreciate the opportunity to do this. And
I think the reauthorization will help us continue with our program.

And we do work very closely with the Navajo Nation, weekly, sometimes
daily basis, as we share polling places in November with the tribal
government.

Again, I thank you for your time.

MR. BILL LANN LEE: Thank you, Ms. Pew.

I wonder if you could hand the wike over to Claude Foster. Mr.
Foster.

MR. CLAUDE FOSTER: Good morning. My name is Claude Foster. I am
the national field director for the NAACP National Voter Fund. The
Voter Fund was created by the NAACP in 2000 to engage primarily the
African-American community, more along the lines -- MR. BILL LANN
LEE: 8ir, I wonder if you could speak up a little. I'm not sure
people in the back can hear you. We're having problems with that mike.

MR. CLAUDE FOSTER: Can you hear me now?

MR. BILL LANN LEE: Thank you.

MR. CLAUDE FOSTER: Again, my name is Claude Foster. I‘m with the
NAACP National Voter Fund.
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The Voter Fund with created by the NRACP in 2000 to engage the
African-American and other minority communities in issue advocacy and voter
empowerment .

Prior to that position I worked for the National NAACP as a regional
director.

This August we will celebrate the 40th anniversary of the Voting
Rights Act of 1965, the act that made state laws restricting political
participation by African-Americans and other minorities illegal.

The National Voter PFund recently participated in the 40th anniversary
of the Selma to Montgomery voting rights march. For me, it was also
a homecoming, having grown up in Selma as a youth and having participated
as a youth in many demonstrations for African-Americans’ right to vote.

The 1965 Selma to Montgomery march was a response to Bloedy Sunday,
that Sunday in March when America watched in horror as law enforcement
officers viciously attacked men, women, and children at the foot of the
Edmund Pettus Bridge for assembling a march for the right to vote.

The members of men on horseback chasing and beating the civil rights
marchers through the streets of Selma, even riding up on porches to get in
the last vicious 1lick, are as vivid today as they were 40 years ago.

But the march’'s brave crusade as well the deaths of martyrs, such as
Jimmy Lee Jackson, Reverend James Reeb, and Viola Luzzo, compelled the
nation to support the passage of the historice Voting Rights Act a few
months later.

The act became landmark legislation that outlawed poll taxes,
literacy tests, and other forms of voter disenfranchisement that had been
waged against African-American citizens throughout the south for many
decades.

The 40th anniversary of the Voting Rights Act deserves celebration.

The bravery of the many marchers at Selma’s Edmund Pettus Bridge and
a growing tide of disenfranchisement with violence against African-
Americans, wanting nothing more but the right to vote, pushed Congress to
make a constitutional promise of one man/one vote a reality for African-
Americans.

In two years this legislation comes up for reauthorization.
Unfortunately, many Americans are unaware of just how the law works, as
evidenced by the fact that it is all over the Internet that African-
Americans will lose the right to vote in 2007.

There could be nothing farther from the truth.

The 13th Amendment establishes the right of African-American citizens
to vote. However, there are still systematic efforts to keep African-
Americans and other winorities from casting their vote and having their
vote count.

That’s why we need to act now and not wait until 2007

Mr. Chairman, I want to thank the Lawyers’ Committee for Civil
Rights Under the Law and the Naticnal Commission on Voting Rights for
conducting these very important hearings. In the letter I received
from the Lawyers’ Committee, I was asked to give a 5- to 10-minute
presentation focusing on the efforts of African-American wvoters in Texas to
vote free from discrimination and for the candidate of their choice.

And, two, a brief discussion about efforts to address acts of
discrimination against these voters and the results of such efforts.
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In this past election cycle, the NAACP National Voter Fund registered
214,769 new voters.

Of that total, 28,021 new voters were added to the rolls in Texas.

We know from history and past elections that African-Americans would
encounter problems at the polls, not Jjust in Texas but around the country.

The NAACP National Voter Fund, the NAACP, and many other national,
state, and local organizations have spent years developing election
protection programs designed to prevent disenfranchisement.

However, efforts to disenfranchise African-American voters continue
and center on the following:

Evasion of Voting Rights Act, Section 5, harassment of African-
Americans voters at the polls, removal of African-Americans from voting
lists.

As part of my testimony I brought with wme documentation to illustrate
just how African-Americans are still disenfranchised.

I would like to take a few minutes and discuss some of the complaints

received from actual voters in Harris County.
Said they -- and I'm quoting here, and I'm taking it right off the
complaints that were received.
Said they could not vote because they were not in that county.
They claim they ran out of ballots.

Tried to vote and the precinct judge told him he was not on the
rolls.

Told he could not vote in elections.

Was told by precinct judge that she could not vote because she was
not in city limits. She voted at that same place for 12 years.

Showed a list of signed names of the only people who could vote.

White people of same ZIP code were allowed to vote.

The woman would not let her vote, did mot try to help her find out
what precinct to vote in, and ultimately was discouraged.

Drove 30 miles to vote from original precinct and was again told she

couldn’t vote. Never allowed to vote today.
They asked her name without asking for ID, and told her she was not
eligible to vote. She received a challenge ballot. When she tried

to submit the ballot, they rejected it saying she could not vote.

Told her she could not vote because she wasn’'t in the county,

Again, White people were allowed to vote though.

Saw a list of handwritten names and was told those people’'s votes
wouldn’t count. Also her husband was on the list, and she was told
she was not allowed to vote.

The precinct or school called the police. Black people were not
being allowed to vote. Mr. Chairman, I also brought with me some
additional documents which clearly show the continued disenfranchisement of
African-Americans in Texas.

I ask that the documents be included in the records as part of my
testimony here today.

MR. BILL LANN LEE: Of course we’'d be happy to receive those
documents. To the extent that we can rely on those documents, you
can try to summarize.

MR. CLAUDE FOSTER: Okay. I'1ll summarize.

I brought a copy of the voter irregularity hearings by the Houston
Coalition for Black Participation, on which I was a panel member.
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The hearings document complaints such as those I described above.

A copy of a letter from Carol Douglas, NARACP Region 6 director.

The letter was sent to Beverly Kauffman, Harris County Clerk, in
regards to complaints received in the November 6, 2001 Houston mayoral
election in which Ms. Douglas alleged that Harris County officials may
have committed serious viclations of the Voting Rights Act, the Motor-
Voter Law, and the Texas Election Law.

HAVA wasn't implemented at the time.

The copy of the Southwest Region’'s press release, dated December l1st,
2001, detailing the assault of one of the NAACP’s voting department
volunteers for assisting a voter to the polling station at the voter’s
request.

A copy of a press release announcing the formation of the Harris
County Voters Assistance Task Force set up to address issues in response to
allegations by voters of intimidations.

Mr. Chairman, without the Voting Rights Act, what other tool would
minority communities have for redress if a state, county, city, or town
adopted a discriminatory new procedure by changing voting locations without
adequately notifying the community. This was done in the Houston
area in the election in 2001, when over 166 precincts were changed without
the African-American community being notified.

The community was not notified of the changes until the civil rights
community challenged election officials under Section 5 of the Voting
Rights Act.

A word about the status of community university students who were
denied the right to vote because election officials challenged the
students’ residency requirements.

The NAACP National Voter Fund worked in over 11 states this past
presidential election cycle registering over 475,000 new voters since 2000
and helping mobilize over one million voters who voted in various elections
since then.

The results have led to historical consistent African-American voter
participation, despite well-documented cases of voter intimidation, unfair
purges, and other barriers as I have described in my testimony here today.

The Voting Rights Act is the reason for the continued enfranchisement
of the African-American community, despite continuing efforts to deny
access to the voting booth. Mr. Chairman, thank you for conducting
these hearings today. I look forward to answering any questions you or
the commission members may have.

MR. BILL LANN LEE: Thank you, Mr. Foster, for the materials about
Harris County and Prairie View. They will be very helpful to us.

And to the extent that you can give us those documents, that would be
great. And, Ms. Pew, I wondered if it’'s possible to get some of
those flip charts and other things that your folks presented?

I think that would be very interesting.

Now to Nina Perales, MALDEF.

MS. NINA PERALES: Thank you. My name is Nina Perales, and I’'m the
regional counsel of Mexican American Legal Defense and Educational Fund,
MALDEF.

My office in San Antonio, Texas, covers the geographic territory
encompassed by the Fifth and Tenth Circuit Courts of Appeals, which
includes Texas, New Mexico, and Colorado. Since its founding in
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1968, the political integration of Latinos has been a central part of our
work.

MALDEF's first case was a lawsuit to force Latinos to be seated on
grand juries in Bear County, Texas, which is where San Antonio is located,
because prior to that time Mexican-Americans simply were not seated on
grand juries throughout Texas.

From litigating the Wind versus Register case to providing testimony
regarding the Mexican-American political experience in Texas for the 1975
amendments, MALDEF has consistently worked to achieve greater political
participation and fairer election systems for Latinos.

Today I'11 touch on several examples of voting problems faced by
Latino voters in the southwest, and hopefully the opportunity to supplement
my testimony in writing.

My testimony today will touch on problems related to both dilution,
access to the ballot, and retrogressive measures.

Although Section 2 is a permanent part of the Voting Rights
Act, I provide some of these examples in the way of context for the kinds
of voting problems that are faced by Latinos in the southwest. We
offer this testimony today in support of the reauthorization of Section 5
and Section 203.

In Colorado, in 1996, Latino voters won the creation of a Latino
opportunity district in the southern portion of the state. Although
during the 1990 redistricting process there was a substantial amount of
testimony in favor of holding the San Luis Valley together as a community
of interest, and the Colorado Reapportioning Commission considered
creating a Latino majority district in this area, they ultimately adopted a
plan that contained an ineffective district of only 42 percent of Hispanic
voting age population.

And it took a lawsuit and a negative ruling by the trial court and
finally an appeal to the Tenth Circuit Court of Appeals for the Latino
voters in southern Colorado to win House District 60. Past voting
discrimination against Latinos in this area of Colorado included: Voting
registration branches being placed in Anglo homes, limited hours for farm
workers to register to vote, and a system where Anglo county commissioners
tapped their friends for election judge, resulting in an all Anglo election
judge pool.

We also have significant issues of access to the ballot in Colorado
related to language.

Only eight Colorado counties are covered by Section 203. Last
vear I spoke to local advocates from uncovered counties in Colorado, who
stressed as their primary concern the availability of bilingual ballots and
other election materials to the voters in their counties.

For example, in Adams County, which is not covered, close to 2,000
voting age citizen, limited-English proficient people live. In
Pueblo County, 1500 voting age citizen, limited-English proficient.

Also not covered, El Paso County, 3,200 voting age citizen, limited-
English proficient. ©Not covered by Section 203.

In New Mexico, Latinos are more than 42 percent of the state
population.

Most southern counties are covered under Section 203, but not all the
counties are covered.
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And if you look at a colored map where the counties are shaded,
you’ll see that as you progress north, the language coverage drops off.

As the Latino community grows and becomes more of a presence in non-
covered counties, it is vitally important that we have Section 203 in place
in order to provide language access to the ballot in this northern region
of New Mexico.

In November 2004, we did an election wonitoring project. Il
give you just two examples from New Mexico.

One example from New Mexico or really just more vote denial practices
includes in Dona Ana County, which is where Las Cruces is, there were
Anglos videotaping the license plates of Mexican-American voters as they
went to vote.

And we received that call, and were told that it is very intimidating
to voters to be videotaped and to have their license plates videotaped by
Anglos standing outside the polling place.

In addition, there were some -- I have to echo Mr. Foster that the
relocation of polling places is one of the time honored and classic
mechanisms for defeating the minority vote. And in Roswell, New
Mexico, I believe it was that the traditional polling place was, for
Mexican-Americans, was not open for the same number of hours that the
polling place was open in the -- I heard it was weekend hours at the mall
in the northern part of Roswell. But I will defer to the
commissioners, if you wanted to address that for me.

It may have been cleared up in the time that we received the
complaint until the election was continuing, which sometimes happens.

MR. BILL LANN LEE: Nina, would you pull the microphone closer to
you?

MS. NINA PERALES: Sure.

I did want to touch on -- I seem to have lost my Texas page, and I
really did want to talk to you about Texas.

Here we go.

In Texas, which is where my office is located, we believe there is
widespread noncompliance with both Section 203 and Section 5.

My anecdote on Section 203 is from Terrent County, which is where
Fort Worth is located.

Even though Terrent County is required to provide bilingual ballots,
their translation or their purported translation of the ballot into Spanish
was utterly incoherent, because it had been done by a non-Spanish speaking
staff in the county elections administrator's office. And when we
appeared, not to sue them, in fact rarely, this was a rare occasion where
we went to negotiate, we were simply told flat out by the elections
administrator that we were wrong, that this was correct Spanish -- he
didn’'t speak Spanish either -- that it was correct Spanish, and we were
simply wrong, and that he was going to go forward with his translation and
to heck with the rest of us.

With respect to Section 5, political jurisdictions failed to timely
submit for pre-clearance of their elections changes or they just don’'t
submit at all.

In fact, MALDEF could spend all of its time doing Section 5
enforcement actions in the state of Texas.

We limit ourselves to litigation where we believe the change is going
to either be retrogressive or in violation of Section 2.
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And my example is that in the spring of 2003, Bear County closed a
very large number of its early polling places, and all of the early voting
polling places on the west side and south side of San Antonio, which is
where the Mexican-American population is concentrated.
failed to timely submit for pre-clearance under Section 5.

If the Justice Department had had an opportunity to view these
changes, we have no doubt that they would have concluded that they were
retrogressive. Because if you shut down every early voting polling place
in the Mexican-American neighborhoods, this is going to have an
the ability to vote.

We brought an enforcement action and were able to get an injunction
from the court to get those polling places reopened.

Even today, Section 5 prevents retrogressive changes from being put
into place. We won a statewide objection in the year 2001 with
respect to the redistricting plan for the Texas House of Representatives.

There we were able through getting this objection from the Justice
Department to restore three Latinc majority Texas Representative districts
to the redistricting plan which had been eliminated by the -- I believe it
was the Texas legislative redistricting board that did not plan.

In Arizona, where I've done some work, even though it’s outside my
area, it’s very, very important to hold the line on retrogressive changes.

MALDEF led the Latino effort in 2003 to prevent the dismantling of
congressional district four, which is the Latino majority district here in
Phoenix, which elected Ed Pastor to the United States Congress.

After that district was redistricted as a Latino majority district,
certain plaintiffs brought a lawsuit to dismantle that district and lower
the Latino population below 50 percent.

We intervened and we were able to persuade the judge, even though he
was a state court judge, that if he allowed congressicnal district four to
be dismantled and lowered below 50 percent, it would no longer be effective
tc elect a Latino candidate of choice, and that it was likely to lead to
an objection from the Justice Department.

So even though this case was not in the context of a pre-clearance
action, we were able to talk about Section 5 and talk to the court about
the implications and the requirements of Section 5, and we won a ruling
that preserved the Latino population in the congressional district.

MALDEF offers these from the southwest region to emphasize the vital
importance of the Voting Rights Act to Latinos in our struggle to overcome
discrimination in wvoting. The continuing nature of this discrimination
shows us that we must achieve reauthorization to continue in our forward
progress.

Thank you very much.

MR. BILL LANN LEE: Thank you, Ms. Perales.

Now, Andres Ramirez will be talking about Nevada.

MR. ANDRES RAMIREZ: Nevada.

MR. BILL LANN LEE: Nevada.

MR. ANDRES RAMIREZ: Nevada.

MR. BILL LANN LEE: In California we say Nevada.

Mr. Ramirez used to work for us under Harry Reed. Is that correct?

MR. ANDRES RAMIREZ: That'’s correct.

MR. BILL LANN LEE: Thanks for correcting me.

MR. ANDRES RAMIREZ: Senator Reed wouldn’t forgive me if I didn‘t.

They also

impact on
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First of all, Mr. Chairman, members of the commission, good morning.
My name is Andres Ramirez. I am a resident of North Las Vegas, Nevada,
which is a city in Clark County, in the state of Nevada.

I'm here today to talk to you about the voting experience of Latinos
in Clark County. Before I begin, I'd like to take some time to talk
to you about the demographics of Clark County, te give you an understanding
of our community.

Clark County is one of the fastest growing counties in America. And
the growth is spearheaded by the influence of Latinos.

The city of North Las Vegas is the second fastest growing city in the
nation, and there are estimates that the Latino population is approaching
42 percent of the total population. There are over half a million
Latinos in Clark County. BAnd according to the census, there are more
Latinos in Las Vegas than there are in Albuquergque, New Mexico, which is a
huge misconception.

So the population is growing extremely, extremely Ffast.

Many of the Latinos arriving in Clark County are recent immigrants or
residents from California who decided to move.

Locking for jobs in the casino industry or construction.

I have been involved in voter empowerment projects for several years
in Clark County. Most recently I served as the state director for the
organization Voices for Working Families. The process of involving
Latincs in the political electorate has been an arduous task. There are
many challenges and obstacles to overcome to accomplish this scope.

It's been extremely difficult, and I‘1l start by saying Clark County
is one of the newly covered regions by the Voting Rights Act, because of
the Hispanic influence, and so our experience with the provisions and with
enforcement have been fairly recent.

And it’s caused us to take a hard look as to where we are as a
country, as a community, and how far we need to go.

But the tremendous growth of Hispanics has caused quite a bit of a
backlash in the community and has sparked very racist behavior.

Upon announcement in 2002 allowing voters to register and to vote in
Spanish, the election department was inundated with complaints.

I believe the last official tally was a little over 10,023 letters of
complaint from people who were appalled and stating that everyone who
wanted to vote, who didn't want to vote in English, should have to go back
to Mexico to vote in Spanish.

It was just very bluntly, almost immediately after we announced that
we would be offering voting in Spanish, the group the National Alliance
began recruiting in Clark County to organize an effort to stop any efforts
of opportunities for Spanish speaking voters in Clark County.

80 it’'s, to say the least, it’s been exciting to deal with the issue.

I think many folks, Mr. -- Claude talked about the early civil
rights. It’s almost as if we’re going through that now, dealing with those
issues of protest.

Among minority issues, we have several problems of discrimination
against the African-American community in Clark County as well. Recently
there was an African-American well to do who moved into an affluent
neighborhood to join the exclusive golf club because he 1liked to golf.
Upon joining, he found a letter found by his school age daughter pinned to
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his door with a picture of a Black man hanging, saying the only good,
excuse me, nigger is a dead nigger.

And this was, you know, three months ago.

And this is stuff we’'re beginning to see in our community explode
more and more and more.

Again, with the racism in our communities, and it’'s something we know
we have to deal with and we can’t just stand down and let it happen.

But, you know, change is difficult for a lot of people. And
people are afraid of what they don’t know.

8o we have to make sure we educate them about what the law is and why
we're pursuing this matter.

I also want to talk about the positive steps taken in Clark County.

As I said, 2002 Clark County election department implemented the new
voting wachines to enable Spanish language voting. These machines were
also able to print a voter verified receipt of the ballot cast to make us
the only state in the nation to implement such a system.

It was implemented in 2002, and in 2004 we were the only ones that
used a voter verified receipt.

And we continue that now.

These machines that we purchased are multi-lingual. Sc we don’t just
offer languages in Spanish. They can be programmed to offer any language
that we may need to adapt to.

But, in addition, the election department established a Latino advisory
board to help develop education or outreach strategies in the Latino
community, as well as they assigned a permanent staff member to serve as a
liaison to the Latino community.

And these were, these to us were very, very important steps.

Ms. Perales talked about early voting. In our community, all the early
voting locations in the Latino locations are determined by this advisory
commission. They decide where they go. They decide what days, the hours
of that, and that’s what the election department establishes.

The election materials that are produced in Spanish are contracted to
a Spanish interpreter, and even still are given to the Hispanic advisory
committee to review to make sure they’'re understood, that the language is
simple enough for an average voter to comprehend.

This advisory board has served as a great accowplishment for the
election department to ensure that Hispanics have a voice at the table.

And having Elsie Garcia, who is a staff member for the election
department, there on staff as well, who is fluent in Spanish and serves
directly as a liaison to work with community projects and community
organizations to help educate Hispanics about the new voting systems, has
been extremely helpful.

Thege are very important first steps. However, they are just that.
They are first steps, and we have a long way to go.

Because we are a newly covered jurisdiction, there has been a lot of
misinformation that has been spread over time.

part of that also comes from the fact that we have people that move
to Las Vegas from around the country, not just from California, and there
are different voting patterns and rules in each state, as a state
establishes its own voting regulations.

So when they come to Las Vegas, for instance, our early voting rules
are different in Clark County than they are in Florida, than they are in
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Texas, than they are in Arizona. The method in which we establish
them also differ.

In Clark County our early voting systems, you can vote anywhere. Not
in the same city. Doesn’t matter where you go. You can live in Mesquite
and go vote in Las Vegas 1if you want. It’s offered Saturdays and
Sundays. We have it available at malls, at grocery stores.

We make it as easy as possible for people to vote. We need to allow
people to be able to vote in those areas.

But pecple who aren’t used to that don't quite understand, and when
we try to teach people about early voting, they think we mean for them to

show up at the polls at 6:00 a. m. , not necessarily voting before election
day.

So the educational process about the differences has been a huge,
huge problem for us. And also, as I said, just simply the
misinformation.

Many Hispanics who are first time voters or newly registered voters
have been told they can only vote once.

So if they happen to vote in the primary election, they believe they
cannot vote in the general election because they’d be breaking some law
because they’ve been told you can only vote once.

There’'s simple misunderstandings, but yet when you’re talking about
someone who has never voted in this country before, it‘s valid for them not
to understand what’s going on. Hispanics have also been told they
need to speak English in orxder to vote.

Which is also a clear violation.

So they have problems.

They’ve been told they need a driver’s license, which we know is
incorrect. And many, many other false statements.

We’ve also had, especially last year, lots of problems with voter
fraud and voter intimidation.

One of the motion blatant things that was happening was that non-
citizens, Hispanics, were being registered to vote and told that once they
became citizens their registration would be active, which is clearly
against the law for them, but that’s what they were told.

And people would show up in nice suits and said, no, you have no
problem, we work for the election department, trust us, this is perfectly
legal, we’'re trying to make sure that you’re taken care of ahead of time.

Obviously it‘s against the law for people to sign an affidavit saying
when the registration form expressly says that you are a citizen and they
are not.

We were able to identify the problem after many people called us and
told us this was happening with the election department, to submit their
names, and their forms were discarded, and they weren’t reported to any
agency for violating any laws for registering to vote even though they
weren’t citizens.

But that happened gquite a bit, especially last vyear.

We had several forms of Hispanics who went to register and their
forms were found in the dumpster outside some stores, so their forms were
not submitted and they could not vote. Hispanics were told that
polls closed at 9:00, 9:00 p. m. Again, people would knock on the doors,
give then a call, saying, hey, Hispanic, the polls in these communities
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are going to close at 9:00 p. m. So if you work a little later, don’t
worry, you’ll still have time to vote.

By the way, these messages were given to them in Spanish, so they
assumed they were legitimate statements.

80 there are just a lot of problems.

I could go on and go on about all the stuff we experienced last year.
But I‘d like to spend some time on some suggestions, at least in
Clark County, that I see we can do to improve the system and help develop
how we want to work this Hispanic community.

MR. BILL LANN LEE: Can you do that in about two minutes?

MR. ANDRES RAMIREZ: I can do it in one and a half.

Currently there is no system established in Clark County to assess
how many Latinos are Spanish speaking. This information is useful.
Although we know how many Hispanics there are, we don’t know how many
really speak Spanish and whether the Spanish speaking come from Guatemala,
Mexico, Puerto Rico, Cuba, or various.

I think that’s something that we need to begin to collect at some
point. What are the Spanish speaking groups, how many speak Spanish.

Also, I think there should be some sort of function on the voting
machines to enable us to track how many people are choosing to vote in
Spanish, so we know, you know, 50,000 voters needed to vote in Spanish, or
5,000, so that we know that information.

In Clark County, we have a hotline for Spanish speakers for them to
call for any assistance they have with wvoting problems. It’s answered by
only Spanish speakers that work for the election department.

However, they don’t keep a log of how many people called to report
problems. They have a hotline, but no information that’s kept.

I think there’s just some ideas that we want to start tracking. If
there's information and it's being reported to an official agency, that
this agency be reguired to tabulate and keep these, these reports of
discrimination or problems that they have.

In regards to the Voting Rights Act, it is my assessment that
improvements accomplished in Clark County would not have been obtained
without the requirements detailing the Voting Rights Act. Specifically the
bilingual voting materials requirement. As I mentioned, when the
election department announced the availability of Spanish language, they
got inundated with complaints.

And we have no Hispanics at the Clark County commission among our
elected officials. A lot of them got a lot of pressure not to allow this.

And it would have been easy for them to buckle and say, screw
Hispanics, we don't need to spend the money buying new machines and
translating materials.

But because there’s a law that requires them, they were forced to do
so.

In addition to Clark County, we have cities in rural Nevada such as
West Windover that are 58 percent Latino and are not covered by this.

In many of them, as a matter of fact in Windover, almost 90 percent
of them are Spanish speaking of the Hispanics there.

We have a huge influx of Filipinos in Clark County. I think they now
total more than five percent of the population. I
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t’s only a matter of time before we start providing the voting in
their language as well, and I can Jjust tell that these protests are going
to continue again and again.

And if we don’'t have these requirements in place for the teeth to
force the local governments to offer these services, I don’t think it’s
going to happen and many Americans are going to be disenfranchised.

Thank you for your time. I'm open for questions.

MR. BILL LANN LEE: Thank you, Mr., Ramirez, for that report from the
front lines of Clark County.

Mr. Olivas.

MR. ALBERTO OLIVAS: Thank you very much. It’s Olivas actually.
Alberto Olivas. I'm here --

MR. BILL LANN LEE: As you know, those of us from California are
challenged in many ways.

MR. ALBERTO OLIVAS: But it was very close.

I'm here wearing several hats. I should mention that I’'m a newly
appointed member of the board of directors of the Arizona Commigsion on
Indian Affairs.

I was born in Sierra Vista, Arizona, near our southern border with
Mexico. And I am the border ocutreach director for Maricopa Community
College’s Center for Civic Participation. We're the largest
community college district in the nation. We serve over a quarter million
students throughout Maricopa County.

And our voter outreach program, which frankly I predicated on my
previous experience as state border outreach director for Secretary of
State Betsy Bayless, seeks to use our ten community college campuses and
resources to provide outreach to our communities and educate community
members about important election issues and help build skill levels of
voters so that they can understand processes and really begin grass roots
level deliberation about policy issues in ways that are meaningful to them
and to their communities, starting with local and municipal elections,
school district, state, and all those things.

What I found in my service as voter outreach director for both
Secretary of State Betsy Bayless and currently for the community college
district is that a lot of the perceptions people have about non-voters are
pure myth.

In particular, when we're talking about young voters, 18- to
25-year-old voters, trying to understand why they don’'t vote. When I
began my service in the state, it was a brand-new project, the voter
outreach program was newly created, and I sought to bring my anthropology
background as a scientist to understand the behavioral and psychographic
factors affecting non-voters. What was the difference fundamentally
between a non-voter and a regular voter and how could we connect those
dots.

I had to unlearn a lot of things I thought I knew about people that
don’t vote.

In particular, young people, as we did surveys, looked at research,
what other states had already been doing, we found that most young voters
that aren’t voting will tell us that they do feel it is important, that
they do think it’s a very critical responsibility, but that they don’t
vote because they don’t know how. They don't know enough to vote that they
feel it’s irresponsible to vote on issues that they don’t understand, and
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that they don’t have the skills to understand the system oOr access it.
In Arizona, we do a terrible job of educating our students about their role
as citizens.

It's something we’re struggling with today, where our learning
standards that drive curriculum in our state focus on history and facts and
names .

They don’'t focus on building skills.

And there’'s an international study that’s been out for a few years
now that’s looked at public education in industrialized democratic nations
all over the world to look at what works. What they found is that
skill building results in graduating students that understand their role as
citizens, are interested in and passionate about voting, and can engage in
very high level dialogue about their own nation’s policies and political
issues. Our students don’t look like that, because our students
aren’t given stills.

They're told to memorize facts and dates and names, but they don’t
understand how to hear news coverage of political issues and understand
what's being discussed.

They don’'t understand how fundamentally to vote, how to register to
vote, what the time lines and processes are.

So as I began my service doing voter outreach, I found I had to do a
lot of basic education about election processes, things that people should
know and don’t know and are ewbarrassed to admit they don‘t know because
they thinking they’re the only ones. That’'s true for most young voters in
our state. They're not given that training in our education system.

The problem is only exacerbated in our rural and small towns, which
make up 13 of our 15 counties in Arizona. It’s even worse for people that
have language impedence, which is certainly the case for many of our 21, 22
tribes in Arizona and for our Hispanic population.

it angers me to no end when I think about -- I thought all the people
from California moved to Arizona, coming here to buy houses and making them
too expensive for mwe to buy a house.

But Arizona was Indian country before it was anything else.

And then it was Indian country and Mexican country before it was anything
else. It's only very recently in our history that we're part of the
United States, and we have a real cultural change now that it’s really
making my home town of Sierra Vista a place I don't want to visit anymore.

When I was born, it was a little town. Hardly heard about it. A
very beautiful part of the state. And people got along. Indian people,
Mexican people, and Anglo people. Starting about ten years ago,
immigration started pushing everyone through the worst part of our deserts
because of their increased enforcement in California, Texas, and Mexico.
Arizona was the only place they could come in. And they started coming
through the Tohono O‘Odham country, which if you don’t know how to live in
that country will kill you.

And so, for about ten years now we have untold numbers of people,
many undiscovered, that have perished trying to make the crossing.

And the ones that do get through are having a real devastating effect
on that part of the Indian nation over there.

Those people have had to suffer undue burden.

But also the ranchers in Cochise County went from -- as a result of
seeing all this increased immigration coming through this part of Arizona,
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have very much reacted. And our state as a result of increased immigration
and as a vresult of natural Hispanic population growth is becoming very
reactive and very hostile to minorities in general and Hispanic minorities
in particular.

And even more so to Spanish language issues, as they‘re starting to
see more media in Spanish, more signs and television shows, stores with
Spanish signs, and election materials. It’s like every time they see one
of those things, it just make these them angry. They want Arizona to
be an English only state, and we have a proposition that’s going to be on
our ballot next year to make us an English only state where no official
government business can be conducted in any language other than English.

I think that’s driven by a fear of Hispanics taking over the country.

In Maricopa County where a guarter of the population now, and we're
growing rapidly throughout the state, I don’t think there’s purposeful
intent to affect Indian tribes. I may be naive on that, but I don’t think
there’s overconcern to make sure Indian people are not adversely affected.

I think most voters in Arizona have not given it any thought, but
that it’s not a high priority of them.

We have a history in Arizona, a very long history, of preventing
people from accessing their civil and voting rights. That's why I'm afraid
of the expiration of some of these provisions.

I love my state, but I don’t trust it. Having worked for state
government and done community outreach locally and statewide, I don’t think
we have a political culture had that has any interest in protecting the
rights of minorities.

We don’t prepare people to defend themselves within our state with
our civic and social studies curriculum. We have more and more people that
are becoming citizens, legally becoming citizens, entitled to all the
rights and provisions of citizenship, that speak pretty good English.

But, and I'm going to harken back to my anthropology, I got to study
language acquisition issues. I know scientifically and also through my
family that if vyou’re past the age of puberty and you start to learn
another language, you may get to speak it pretty good, but it’s next to
impossible to be able to read technical information in another language and
understand it.

I have a college degree, and I speak both languages fluently, and I
worked in elections, and it was still hard for me to read our publicity
pamphlet and make heads or tails of it. I have to confess, I never
read it before I worked in electionms. It was just onerous to get through
that.

I think it’s incumbent upon us as civil officials and as civil rightg
workers to find ways to hold election officials in state governments
accountable for making election information understandable and user
friendly for all citizens in their languages.

I understand the concern about making these provisions permanent.

In particular the pre-clearance provision and the examiner and observer
provisions I think should have the lines be reviewed on a pericdical basis.
I think Section 203 language provision is one that could be implemented as
a permanent standing provision based on census data.

I also think a lot of the resistance that election officials have to
providing election information in other languages is based on expense, and
that’s reasonable.
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But I think there are very practical solutions to reducing the cost.

For example, as my colleague has wentioned, allow voters to indicate
their preference, when you register to vote allow voters to indicate what
language you want to receive election information in. Alsc allow voters to
indicate how they prefer to vote.

In Maricopa County, I think all counties in Arizona you can’'t get on
a standing list to vote by mail.

I am a voter that prefers to vote by mail for a number of reasons.

I think voting by mail allows a lot of our minority and rural
residents to vote with much more practicality and time to consider their
issues and do some vresearch and consideration and avoid a lot of the issues
they face at the polls when they get challenged and have their rights taken
from them by poll workers, either on purpose or just because they're not
trained or not conscientious.

But I'm not able to indicate that I always want to wvote by mail. And
it’s very difficult for me to do that every time.

And I know better.

But for voters that have less education or less familiarity with
voting systems, that’s difficult.

Voters should be able to indicate that they want to vote by mail or
vote at the polls and in what language they want to get their materials.

That would result in a lot of cost saving.

And I'11 cut my other comments. Thank you very much.

MR. BILL LANN LEE: Thank you very much.

Now we return to Reverend Tillman.

REVEREND OSCAR TILLMAN: You have it correct.

MR. BILL LANN LEE: If you wish to say something about California, I
wish you would say it sooner than later.

REVEREND COSCAR TILLMAN: Chairman, I'm glad to see you again.

I remember introducing you at an NAACP regiocnal conference several
vears ago when we had people at DOJ that cared about us. So I'‘m glad to
see you here this morning.

I have been, and it’'s kind of going back some vyears, I see in
Anderson County, North Carolina, where I was born and raised, still under
watch.

And I joined the NAACP in 1952, in Anderson County, North Carolina.
S0 we are here today still fighting what we did in 1952.

That's a sad commentary on America today, 2005, that we’'re still
having to go and do this over and over again.

When I sat down, I said I wonder what are we going to accomplish.

We need to send a message, and we need to state that we have voter
rights that are being trampled upon.

I believe that the national NAACP and the local, because we received
awards three years ago for the number of people that we signed up and got
out to vote, Maricopa County, I cannot find where they've ever had a
problem on  getting the Black and minorities to vote. It’s just the
fact that somehow seemed like the votes disappear. You can talk to
everybody who voted, but yet whenever they’re counted, somewhere they’re
not there.

We have, and that’'s -- I'm filling in basically because the only
known Black state elected official, Representative Leah Landrum Taylor, who
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was supposed to speak, she was notified yesterday that they’re on lock down
until they get a budget passed, so she’s not here this morning.

But something is very wrong whenever everybody is out voting but yet
somehow between the time you vote and the time they’re counted, some very
magical numbers come into play.

2nd I'm not going to be as a good old Baptist preacher, I'm not going
to kill anybody that‘s doing anything wrong. But I know one thing, I can
count one and one. When they don’t come out to be two, somebody is not
telling me the truth.

The other part of the picture is that the outreach, we have gone and
we have found out that our churches have been, as you say, back to the
basics.

We work very close with the churches. On election day, regardless of
whether it’'s local, state, national, the churches make their buses, their
vans available to carry people to the polls. The NAACP have a
special fund set aside that we will, if you cannot find a bus, van, or any
other way to get to the poll, we have a certain taxi, you call that taxi,
we pay the taxi to get you to the polls.

We have done that.

But yet we still cannot find, and pevsonally the state as a whole, of
the legislators as a whole, have really ewbraced the Hispanic, African-
American, and other minorities to vote. 1It’s taken for granted in this
state.

You vote, okay. You don’t vote, okay.

We prefer you not to vote because we think you're going to vote for
the other candidate, and I won’t even mention the other candidate.

But that is the gist from the national representatives and
Congress people all the way down as to their feeling about the Black vote,
specifically in Arizona.

And until we get to that point where everyone is serious about
voting, everyone -- I moved into Willow Historic District over 12, 13 years
ago.

I have voted at four different places during my 12, 13 years there.

So every time you mention voting time has come around, you have to
first search out where to vote this time.

If you do not pay close attention to that little pamphlet, you’re
going to drive up. You're not here. You’re on your way to work or getting
off work, so that’s a vote that you and your wife or whoever is not
counted.

We would love to see where it remained one place. Somewhere, I don’t
care.

If you got four places you’re voting at, one of them should suffice.

When you continue to change, you confuse the people. So number
one, our vote is not taken serious.

We fought hard, going back to Anderson County, whenever you go up to
vote, and you had to read. And I just wanted to mention here today what
they make you read. You miss one word. That one word was always
ascertain. If you said "a certain”, you can’t vote. We‘re doing
that same stuff now. And they're trying to pass rules in this state where
you can only vote under this rule.

We have historically in the NAACP signed up voters.
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We were told by the Attorney General we can’'t do it anymore until
this matter Proposition 200 is cleared up.

So something that we have taken pride in, I've been president of
either local or state going on 20 years here in Arizona. And we take
pride in signing up people to vote.

We can’t even do that anymore.

So the system is broken. I don’t know how we're going to fix it.

But until we get it fixed, we’'re losing our young people because they loock
at it, say, why vote, it’s not going to count. 8o along, and I
reiterate, we need the teeth back in the Voter Rights Act. We know we have
the right to vote. But unless we have the teeth there to make these states
do what they need to do, are supposed to do, we will not. We'll go back
to where we were in Anderson County in the 1950s and ‘40z.

Mr. Chairman, thank you, and I pray that you'll all do something to
change this and turn it around.

God bless.

MR. BILL LANN LEE: Thank you, Reverend.

Mr. Valencia.

MR. ROBERT VALENCIA: Good morning, Mr. Chairman, members of the
panel.

My name is Robert Valencia. I‘m with the Pasqua Yaqui tribe. 1It's a
relatively small tribe, a little pinprick next to our neighbors the Tohono
O*0Odham Nation.

We’re about 4500 people on the reservation, 13,000 overall. We
have communities here by Tempe, in Guadalupe, Scottsdale, and around the
Tucson area. 8So we‘re all over the place.

One of the things I wanted to -- things that have been touched on is
the general fear of the minority voting, I guess.

You know, there’'s the Prop 200, which is causing a 1lot of
misinformation.

If I could read a couple paragraphs out of this news section last
week, it is entitled Napolitano Vetoes Voter ID Bill Citing Legal Reasons.

Janet Napolitano vetoed legislation Friday to bar some people who
show up at the polls without identification from voting.

Napolitano said that the measure, Senate bill 1118, is illegal
because it violates the federal voter Help America Vote Act.

She said that could result in properly registered Arizona citizens
being denied the right to vote.

That's something, you know, that law is one thing, and we can argue
that up and down, but, you know, to -- I'm talking about Native American,
our people on reservations, sometimes, you know, poll workers may be given
the wrong information, and, you know, it’s like, well, maybe you can vote
next time.

And the election -- in ours it doesn’t happen, Dbecause we -- all of
our tribal members work at the polls, but sometimes at the other locations,
some of this misinformation may be going around.

We’'re talking about, at one point in time, because of some of these
rules, one rule that is implied to say, grandmother, those are the rules,
you don’t have an ID, I know who you are, grandmother, but if you don’t
have your ID you can’t vote.

Those type of things.
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I know that they said tribal IDs would suffice, but some of the
people don’t have those things.

Or they don’t have the addresses, depending on the tribes.

So there’s a lot of that happening.

It’s not the rules themselves, but how they‘re interpreted that it’'s
very dangerous. We vote, both our tribes, Tohono O’0Odham and our
tribe, at the last -- in 2002, took a very active role in getting the word
out, and I think we were pretty successful, as Mr. Norris alluded to.

The governor credited the tribes for their work in both successful
passage of the gaming bill and the election.

That's something that we gained a lot of strength £from.

Some of the things that have changed locally over the Tucson area is,
especially with the, I guess, the Pima County voting -- I forgot their
name, one of the things is that our people are generally trilingual, so as
far as the 203 reguirement, English, Spanish, and Yagui. What has
happened before is we already have materials in Spanish, shouldn’t that
suffice. Well, no, some people may not read Spanish or understand it
as well.

So the other was, you don’t really speak Yaqui, do you?

In any case, it’s changed from that to where we have our own tapes
and we have our own information in our language. And sometimes it works
both ways.

Sometimes two phrases might be ten pages, or, you know, vice versa.

But that’s important for us, because the way that I look at things,
if an elderly person that’s on dialysis, can barely move and walk, their
vote is just as important as a multi-millionaire living in the foothills.
It makes no difference whatsoever.

There has been attempts at marginalization. In our local paper,
people expressed that Indians don’t matter because they don’t vote, so what
does it matter, what are they crying about.

That‘s not the case.

The more we learned, the more I feel that these type of commissions
are out there, the more that we can gather strength in being able to
exercise those votes.

We do support, the tribe does support the position on Section 5 and
203, because they are important.

In particular, the dialogue we’ve had with the Pima County voting
division has been also because of the work of Bruce Saddlestein. We met
with him a few times, and pretty much he’s helped us to learn what are the
things that we should be looking for.

And I think, like I said, at this point in time that it is getting a
little bit better. We know -- the more information that we know, the more
we know what to do with the next election. But, in any case, 1I'd
like to thank the commission for coming out here, and, you know, there’s a
lot going on.

It's really hard to express everything in six, seven minutes. And I
think I'm the only one who is probably under the time here.

In any case, thank you once again.

MR. BILL LANN LEE: Thank you, Mr. Valencia. Thank you for coming.

We have five minutes until the end of the tape. So we’ll go for five
minutes and take a break afterwards in order to change the tape.

Is that okay?
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Judge?

HON. PENNY WILLRICH: Let me direct this question to Mr. Olivas.
Specifically from Maricopa County, how do you think Maricopa County
specifically would be impacted or affected if the three provisions of the
Voting Rights Act were allowed to expire? MR. ALBERTC OLIVAS: Right
now we have various consent decrees with our surrounding Indian tribes that
provide for provision of election information in their respective
languages. The counties currently struggle with being able to provide that
information in a cost effective manner.

I know that that would not continue were the Section 203 to expire.

Maricopa County is a major source of relocation of refugees from
other countries that become citizens, not just Latin American.

Having worked with Secretary Bayless, I was able to speak on her
behalf at numerous swearing in ceremonies for new citizens.

I can tell you that nobody takes their voting rights more seriously
and enthusiastically than new citizens from other countries.

Many of them are quite elderly, and it is especially difficult for
them to learn this language coming to this country at 60, 70, or 80 years
of age.

They have upon receiving their new citizenship all of their rights
and privileges afforded to them of voting and all the responsibilities that
citizenship entails, and they shouldn’t have more obstacles imposed upon
them than somebody that is fluent in English.

And I'm very much afraid that the expiration of 203 will mean there
will be no language provision for those citizens.

We have, in fact, several communities in our county, but other
counties in our state are very much distressed and put upon to provide
equal access to elections and voting for their citizens.

And it’s something that is constantly going teo the Department of
Justice for pre-clearance, changes to procedures, changes to how we provide
information, to make sure that we’re not putting our rural and small town
and reservation citizens at a disadvantage as compared to Maricopa County,
that in rural parts of our state, rural parts of our county, people have
the same access to information and ability to get to their polls as they do
in Maricopa County, that the equipment that they use is suitable for them.

We are still struggling with our redistricting of our legislative and
congressional districts in Arizona. BAnd without the pre-clearance
provisions, we wouldn’t have any protection for minority and rural voters
and Indian voters in Arizona.

Many of ocur outreach efforts as described by Ms. Pew are modeled on
wondexful programs in New Mexico, California, Texas, and other states, but
mainly they -- I have to say, even though we have some county recorders and
election officials that take their duty very seriously, in many cases we
only have these outreach programs because of our consent decree issue or
pre-clearance issues that require us to demonstrate to the Department of
Justice that we are treating all voters in the state of Arizona equitably
and fairly.

Without the pre-clearance provision and 203, minority and small and
rural citizens would have great disadvantages placed upon them to have
access to their voting rights and to election information.

I can foresee most, if not all, of our voter outreach programs at the
county and state level would be eliminated because they are expensive and
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they reguire manpower and hours and dollars, and if there’s not the
federal onus of that oversight to make sure that we’'re not violating civil
rights and voting rights, I can’t foresee that our legislative powers would
continue to fund and allow these activities.

MR. BILL LANN LEE: You have about 30 more seconds.

MR. ALBERTO OLIVAS: I think I'm done.

MR. BILL LANN LEE: Let’s take a break now.

Panelists, if you could stay in your chairs, that would be helpful.

{Brief recess taken. )

MR. BILL LANN LEE: We‘re going to start up again from the first
questions from Commissioner Vigil-Giron.

HON. REBECCA VIGIL-GIRON: Thank you. A couple of things
before -- I just wanted to answer a couple of things.

In Dona Ana County, when I did receive that call that that gentleman
on the inside, he was a challenger, he was a watcher, inside. He would
call on his cell phone when he saw that person voting provisionally. Okay.

Then it was placed in an envelope and marked as such. He would
call on the phone to the guy on the outside and say, this guy, videotape
him, he just voted provisional, check his license plate so we can see if he
is a citizen or not. Okay.

We ran him off twice, on two different polling places, by the
sheriff.

That’s in Dona Ana.

In Roswell, I think that’s an early voting site, and the clerk was
able to locate early voting sites wherever they chose. All of our
material since 1912 built into our Constitution must be written in English
and Spanish.

All election ballots are in English and Spanish, All constitutional
amendments are translated into a booklet in English and Spanish.

Now we have an opportunity to translate into the Navajo language
because it is a written language.

So we take an opportunity to do that as well.

I'm distressed by what I’'m hearing, not only because the Voting
Rights Act and some of the things surrounding it that would help and
encourage what’'s going on here, but the fact that you have not been able to
take advantage of voter education dollars that your states were given.

The chief elections official was given millions of dollars to spend
on voter education, poll worker training, the purchase of the Help America
Vote Act compliant voting machines that assist the disabled and the
language minority populations, as well as building their central voter data
systems.

Arizona, I'm sure, with a population of, what, three million people,
four million people, something like that, you received in comparison to my
$14 million that I received in New Mexico, you had to have received about
$30 million that has obviously not been siphoned down to the locales. And
it’s not being utilized. And so I urge you, elections officials and
activists, demand that money to go to these certain areas.

I spent $2 million on a media campaign to teach people how to vote
absentee, provisional, in person, how many days prior. I spent $2
million in a market of 1. 9 million people in the state of New Mexico in
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English, Spanish, and Navajo. They ran every 30 minutes prior to the
election, beginning 30 days prior to that election.

So what I'm hearing, I'm very distressed.

Penny, this is for you. Did you receive any -- how do you receive
your election materials?

Because I'm in charge of that.

I translate all of our election materials into Spanish, and I have my
Navajo coordinators who translate into the Navajo language. Martin
Avila, who coordinates the Tia’Timma’Tomma (phonetic), the two Apache
languages into the various languages to -- at least the spoken language, to
let our Native Americans know that the proclamation has been issued, that
these are the constitutional amendments in those languages. How does
it work in Arizona?

MS. PENNY PEW: In Arizona we have the Secretary of State contracts
with the Navajo speaker and writer. In the past it‘s been Mr. Harold
Noble, who is also in the county as an election outreach, was there when I
began.

He's very proficient. Everything that is translated is presented to
the Navajo Nation contact, Mr. Kim Apiazi(phonetic), for approval, he
signs off on that, and then it goes to the state.

The State disperses, in this last cycle, all the propositions.

We also have --

MR. BILL LANN LEE: Could you get closer to the mike?

Thank you.

M3. PENNY PEW: Matthew Noble, you met him earlier. He's very
proficient in the Navajo language.

He writes all of the translations that we have from the schools, to
the county, to the everything that we do, the pamphlets.

They are also now in a linguistics class through the Diné College, so
they can continue their education. And it's very crucial that they stay up
with the linguistics that are in the language as well.

That's how we take care of it on the county level. We know the
qualifications that it takes to be a Navajo writer and a speaker.
Far be it from me to make those determinations. They have been given

that responsibility. And the Navajo Nation and our county work very
closely to make sure that those are coordinated efforts.

MS. REBECCA VIGIL-GIRON: Did you have any issues that came up during
the 2004 elections at any of your polling places by your citizens, your
voters?

M8, PENNY PEW: We had issues in 2002 that were Caucasians going on -
- I believe there were 11 precinct polling places that we had a Caucasian
go into the polling place and intimidate and cause far more destruction and
commotion that should not have happened. S¢ to try and prevent that
in 2004, I presented a political protocol manual and pamphlet. And we gave
many presentations, invited personally each candidate, county, state, and
federal, or their designee, with a sign-in sheet, to make sure that they
attended one or more.

They were each given a political protocol manual or brochure, so that
we could ward off anything else.

It was very disturbing to have the Navajo strong inspector in those
areas be intimidated by this Caucasian man.
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And being Caucasian, I said to him: We’ll not have this again. You
will not do this. And I had the chief counsel of the Navajo Nation
draft a letter, and it's in the information that I submitted also to each
party representative, to let them know that this is not going to be handled
and they will be escorted off the Navajo Nation.

HON. REBECCA VIGIL-GIRON: Thank you.

MR. CLAUDE FOSTER: May I respond?

MR. BILL LANN LEE: Sure.

MR. CLAUDE FOSTER: I'm a member of the Texas commission. And I want
to applaud what you did in New Mexico.

However, the provision that they spend those dollars for education is
not a mandatory provision. They have that option.

MR. BILL LANN LEE: You need to pull your microphone closer.

MR. CLAUDE FOSTER: The provisicn that states those dollars be spent
on education is not the mandatory provision.

HON. REBECCA VIGIL-GIRON: It is based on the state plan.

Look at your state planning. They have to assign a certain amount of
money from whatever it is appropriated to.

MR. CLAUDE FOSTER: For poll worker training.

HON. REBECCA VIGIL-GIRON: That also isn’t mandatory.

MR. CLAUDE FOSTER: It’s how the states interpret that? And it’s how
they implemented that?

You’'re to be applauded.

It goes back to the point that you said you’re the first Latino, is
how these rules are interpreted and how they are implemented and the
interpretation of those rules.

HON. REBECCA VIGIL-GIRON: Exactly. Who is the one interpreting it.

The way that I interpret it is fair access to everyone in the various
languages. Even the playing field for everyone.

Give everyone the same information in the languages of their choice.

And that is the way that I read it and the way that we performed.

We had a 26 percent more voter turnout than in the 2000 election, and
more people voted absentee and more Democrats voted absentee than the
Republicans who always have higher numbers by the absentee voters.

MS. PENNY PEW: We did reap some benefits also. KTNN reaches into
Apache County, and so we got to hear promoting it, and it was helpful in
our Navajo areas.

MR. BILL LANN LEE: Ms. Pew, it sounds to me that if different
states are construing the same federal statute differently, perhaps your
national conference would be helpful.

MS. PENNY PEW: I think some of you saw what went on in Ohio, heard
what went on in Ohio, in Florida, and other states.

It depends on the person in charge.

I'm the person in charge of New Mexico.

And those 33 county clerks don‘t work for me, but they work for the
state of New Mexico, and they have to follow the laws of the state of New
Mexico that I have to administer.

MR. BILL LANN LEE: Mr. Norris.

MR. NED NORRIS, JR. : You know, it’s unfortunate. We're sitting
here and hearing all these comments about illegal activities going on in
the voting places, and it’s unfortunate that racism is alive and well in
this 21st century.
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And we need to continue to address those issues that are negatively
impacting minority, the minority vote.

Speaking of racism, I guess I'd like to find out from Mrs. Perales,
Mr. Olivas, actually any of the other panelists, regarding this
Proposition 200 that’s right now in front of us here in Arizona, whether or
not there are any pre-clearance issues that you know of that you can share
with us about Proposition 200, and also would like to hear your thoughts
about the -- we heard a little bit earlier about the English only issue
that’'s probably going, as Mr. Olivas mentioned, is going to be before the
voters of this state.

I think that it’s important for this commission tec understand how the
Voting Rights Act, how those laws that exist, the 200 and the potential for
English only, is going to have a negative impact on the Voting Rights Act.

I'd be interested in hearing your thoughts on that.

MS. NINA PERALES: With the commission’s permission, I'd like to give
the microphone to Mr. Steven Reyes, who is the staff attorney in MALDEF’'s
Los Angeles office, who worked on the MALDEF comment that went to the
Department of Justice regarding Proposition 200‘s implementation on the
election changes that were included and what happened with that, since he
worked on it.

MR. STEVEN REYES: Good morning.

MALDEF has been involved extensively in the pre-clearance process and
comment process relating to Proposition 200, and we submitted a lengthy
comment letter detailing all the problems that would result with
implementation of Prop 200's citizenship verification provisions and voter
identification provisions for gaining access to a ballot on election day.
This included a number of census data indicating the problems with which
people, particularly those who are poor, those who live out in rural areas,
would have in obtaining access to different forms of ID that might be
deemed acceptable by the Secretary of State or by local county officials.

Or by, for that matter, poll workers who may be using their own
discretion to decide what is appropriate or not.

We were lucky to and appreciative of all the help we received by
local community groups and national c¢ivil rights organizations in also
challenging and reguesting that the Department of Justice denied pre-

. clearance for Prop 200‘'s voting provisions.

Unfortunately, as some of you may have heard yesterday, they
very quickly pre-cleared these provisions nonetheless, notwithstanding all
these -- the parade of horribles that we outlined for them in our comment
letters.

More recently, about one month ago, or a little wmore than a month
ago, the Secretary of State’s office here released a draft provision for
implementation of the voter ID provisions, which immediately drew an outcry
from MALDEF, from a number of accounting clerks throughout the state, £rom
different American Indian nations, and community groups as well.

And they profoundly affect the ability of rural voters with P. O,
Box addresses, without dated addresses on their driver’s license, to obtain
a ballot. These are people that would have been registered to vote and
voting at the same polling place for decades. This would have
affected the ability of women who may have changed their name through
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marriage or divorce to obtain a ballot, because the names and addresses may
not have matched.

This would have affected those people who may have been too poor to
have utility bills, or utility service, automobiles, all of which the
census, United States census data corroborates and says there’s a
significant population within Arizona which lack access to these basic
services and utility services, then consequently IDs. So there is a
whole chain reaction of consequences for Prop 200 and that we have yet to
see the full impact of.

Right now thankfully Governor Napolitano vetoed the bill that would
have made worse many of these ID provisions, and now counties are not yet
implementing the voter ID provisions of Prop 200 and awaiting direction.

It’s our hope that those stay unimplemented until there is some very
clear assurances of exactly the methods that will protect all those type of
voters that I mentioned.

And there’s still some very significant problems with the voter
registration process in Prop 200.

That has begun to be implemented in the state already. It’s
going to severely affect the ability of voter reg groups like Southwest
Voter Registration Group, like all sorts of groups who conduct non-partisan
registration efforts in the state, like the NAACP, to collect and process
those voter registration forms. Because many people do not walk around
with that type of required proof of ID with them, birth certificates,
tribal IDs, passports, et cetera. So there’s still a great looming threat
in Arizona’s voter practices.

MR. ALBERTO OLIVAS: I can only echo what Steve has told you about
the potential for the impact of Prop 200.

As you can see from all of these comments, in Arizona we’ve been
struggling and struggling for a long time with efforts to make access to
voter registration more difficult, access to voting and voting information
more difficult. And that’s with the pre-clearance provisions in place.

Without these pre-clearance provisions, these things would just
become law, and these are regulations that would just be implemented with
ne more recourge to voters.

We’re not a state that’s currently very friendly or open to helping
bring more people into the voting system. We seem to be more concerned
with keeping people from accessing voting and voter registration.

As Steve touched on as his last point, it’s very possible that with
the implementation of Prop 200 and these citizenship, proof of citizenship
requirements with voter registration that nonprofit and non-governmental
organizations will no longer be able to conduct voter registration in
Arizona.

This is an unbelievable and unprecedented concept in Arizona.

Minority and disenfranchised voters in Arizona are most effectively
reached out to and registered to vote and get out the vote efforts are most
effectively brought to those voters not by government agencies, but by
community based organizations.

Now we face the prospect that these organizations, such as the NAACP,
no longer being able to do these activities, much less community colleges.

Then it will be the sole purview of the state and county to do this,
and probably without the resources to do this effectively.

Or the requirement to do it, if the language provision is expired.
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80 we could face a very real prospect in Arizona of a future with no
community based voter registration or voter outreach allowable in our
state.

T think it’'s a horrifying prospect and one that’s all too real.

MR. BILL LANN LEE: Did you want to add something, Ms. Pew?

MS. PENNY PEW: Yes, I would. Thank you.

As it relates to Apache County, I find it quite ironic that I would
be questioning the citizenship of just about 30 percent of my voters, as
they are Native Americans.

I did do a test on my own ID to see if I would be eligible to vote.

If I vote early I could be eligible. However, if I were to present
my driver’s license as it appears with the Post Office box, I would not be
able to use that.

I would have to take a water bill that has my husband’s name but
would have to have mine added on there to make it my ID as well.

I found that quite to be a tremendous burden on a lot of our voters,
as it’'s $25, I believe, to renew and to change my driver’s license.

I also found the alternate for my tribal ID. They carry a CIB, which
is certificate of Indian blood, which is 8-1/2 by 11. wWhich would be like
me carrying my birth certificate around, which I don’t do.

Nor does the tribe offer a photo ID with an address on there at this
time.

30 I would be turning away in a community of poll workers who are
most of them related -- if not related they go to church, they go to school
together, they have lived in the same community for quite some time, and
absolutely know that each other are who they say they are, I would be
turning away and doing exactly what we have tried real hard not to do in
the past few years.

And I believe if there was a provision that would offer a provisional
ballot, I think Prop 200 probably could be dealt with. But without a
provisicnal ballot option for a voter, I could never, I could never
implement that with good ethical. .

MR. NED NORRIS, JR. : For the record, just a couple of quick items.

Just in follow up to the comments here, and for the record I just
wanted to share that for many tribal communities, and I know for a fact in
my tribal community, that there are a number of members of the Tohono
O’Odham Nation and other tribes that are -- would not be able to document
proof of citizenship because they were born in their tribal community, a
remote village within the community, under a mesquite tree somewhere, and
there’s no record of that.

They don’t -- for all intents and purposes, they were born in the
United States of America, but born at home, and don’t have proof of
citizenship to document their citizenship. The last comment that I
wanted to make is that wmany of the issues that the panelists have raised
with regards to Prop 200, and English only, have been -- was specific to
Prop 200 -- have been raised by the Tohono 0’Odham Nation and other tribal

communities directly to the Arizona state Attorney General’s Office, who
seriously took those issues into consideration and ordered that Prop 200
not be implemented this coming next election because of some of the issues
that were raised.

I spoke to the state Attorney General about a month ago, and thanked
him for the position that he took, but he also wanted to let me know that
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the state legislature was moving towards eliminating the Attorney General
from -- that authority from the Attorney General himself. So.

MR. BILL LANN LEE: Thank you.

MR. ANDRES RAMIREZ: Mr. Chairman, I have a question regarding the
Prop 200. I don’'t know much regarding it, but I'd be interested in
seeing, just from what I’ve heard, will this effectively eliminate the
rights of homeless people to vote, since they have to have an address
requirement?

REVEREND OSCAR TILLMAN: In essence, yes.

MR. BILL LANN LEE: I think there’s a general consensus --

MS. PENNY PEW: It’s my understanding that if they have an address,
they can vote. That’s as broad as the statute is given.

HON. REBECCA VIGIL-GIRON: A physical address; correct?

MS. PENNY PEW: Correct.

MR. BILL LANN LEE: So if you don’t?

REVEREND OSCAR TILLMAN: Then you are not allowed to vote.

MR. BILL LANN LEE: We’re a bit behind, but I think this has been
important. Chandler Davidson has a question.

MR. CHANDLER DAVIDSON: I have two very brief questions.

The first one is to Mr. Reyes, but I’'ll ask it via Nina Perales.

Would it be possible to have entered into the record the letter that
Mr. Reyes wrote regarding the problems presented by Prop 200?

MS. NINA PERALES: Yes, and we can get it for you from our website,
where we have posted MALDEF's comment on Proposition 200.

It’s actually a part of a larger report that MALDEF has done on proof
of citizenship and voter identification bills that are currently sweeping
state legislators across the country. Arizona is not the only state
that has seen these proposals.

In fact, there are now 15 states that have dealt with them,
including Arizona, all the way from Georgia, which just passed theirs.
There are bills pending in Texas. Something, something has passed in New
Mexice. We’'re trying to sort out what it is.

And they’'re all, with the exception of New Mexico’s, which is a
little bit different, most of them are clone bills.

Many of them in a sophisticated way have been wrapped up inside
immigration related legislation. It is apparently part of a larger
backlash across the country to minority participation that has increased
since 2000.

And will effectively shut down community based registration and
thwart minority voting in wany, many states across the country.

MR. CHANDLER DAVIDSON: Thank you. This will be very helpful to our
commission.

The other guestion I want to ask I address to Reverend Tillman.

You mention the fact that votes cast by African-Americans in Arizona seem
in some cases to be lost, to use your term.

I wonder if there have been any newspaper articles that focus on
this, any reports, or data collection by civil rights organizations or by
local academics that could shed light on this for the commission.

REVEREND OSCAR TILLMAN: We have looked at it, but I was talking
to the person from Nevada, and they’'re looking at what they’re doing now,
and that is monitoring online early voting so they can see in the future.
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We have not had that.

As a matter of fact, on previous coccasions whenever there have been
complaints, I have had to practically threaten a protest to get to sit down
with election people at the county level whenever -- I had no problem with
our Betsy Bayless. She attempted to open up at the state level.

But as I hear her today, and as we're all talking about the different
avenues and different directions we’re working with the different tribes,
that’s not happening with the African-American community.

I don’t think you can go into any election office and say what type
of education are you doing in south Phoenix, which predominantly has had
over the years problems with voting. We don’t have that.

We are taken for granted now.

No, we do not have that.

But we're working daily to try to find everything someone else is
doing and to look around and say, well, we thought that we had a vehicle
with clean elections to look at things. But status quo. There are
not one Black on the clean elections panel commission, even -- you know,
although they’re appointed by the governor, but the point is we’re not
there.

So we have slowly and categorically, the Black vote has been pushed
aside, and further pushed aside under the current administration. We'wve

seen that and to the point that how they have gone after our nmational
organization.

So we are trying, every election, we try something new. But
the numbers are there. You can go down and pull the rolls. We’'re there.
But somehow our vote don't translate into electing people. We

have one Black on the city council for the fifth largest city in America.
We have one Black statewide elected, State Representative Leah Landrum
Taylor.

Something has got to be wrong, when we used to have six and seven.
What happened?

We haven't died that many. I know I‘m getting old, but I'm still
here.

8o, you know, in the 20 vears I've been monitoring this, every year
it seems like, you know, like with Prop 200, something new comes on the
horizon.

We had to spend all our time fighting Prop 200. We had to take
away getting out the vote to fight Prop 200. We did not want that.
We were getting -- people called the NARCP asking when is your
election, we want to send somebody to monitor, we want to do the same

thing.

I honestly felt like not telling them of the election. North
Carolina sent a delegation out to watch. Louisiana sent a delegation out
to watch, so did they, as she mentioned, clone 200, Instead of cloning
200, why not look at what we can do better to vote and push voting rights.

That’s the problem we have.

Thank you.

MR. BILL LANN LEE: Reverend Tillman, you're still here.

I'd like to thank the panel. We’ve run out of time. It’s been very
helpful.

{Applause. )
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MR. BILL LANN LEE: What we’re going to do is go right into the next
panel. So James Tucker, Professor James Tucker, and Rodolpho Espino.

(Brief recess taken. )

MR. CHANDLER DAVIDSON: Welcome to the second panel of the Southwest
Regional Commission on the Voting Rights Act.

Our chair, Bill Lann Lee, has had to leave to catch a flight back to,
pardon my mentioning this, California -~ Florida. Well, I don’t have to
mention California then. So I will be sitting in for him.

The panel that we are going to hear now will present the results of
an ongoing research project on language assistance problems, conducted by
James Tucker, Rodolfo Espino, and ten student assistants in Barrett Honors
College, one of whom will assist in the presentation. Dr. James
Tucker is an adjunct professor at Arizona State University’s Barrstt Honors
College and co-director of the Voting Rights Thesis Project.

Dr. Tucker is an attorney with the Phoenix law f£irm of Bryan Cave,

L. L. P. , and formerly served as a trial attorney with the voting section
of the Civil Rights Division at the United States Department of Justice in
Washington, D. C.

He has authored several articles on the Voting Rights Act, including
the forthcoming piece on the language assistance provisions of the act.

Dr. Rodolfo Espinc joined the faculty of the Arizona State
University political science department in 2004

Dr. Espino’s primary research and teaching interests are in the
fields of minority politics, political behavior, and political methodology.

Dr. Espinc is presently engaged in a number of research projects,
some of which include an examination of Latino political empowerment, the
campaign rhetoric of Latino candidates in Spanish political campaign ads,

and the political behavior of Whites in response to Latinos. The
student who will be assisting them today is Elizabeth Andrews of Tempe,
Arizona. She’s a sophomore in political science and history, a

recipient of the National Merit Scholarship, a leadership scholarship, a
Robert C. Burns scholarship, and pregident’s scholarship. She plans to
attend the graduate programs in law and public policy, foreign relations
and diplomacy.

I should add, having listened to the presentation of the students
yesterday, I think she’s off to a flying start, in whichever career she
chooses.

So we're pleased to have you with us today, and we will begin.

DR. JAMES TUCKER: First of all, we want to thank the National
Commission again for coming out to Phoenix, Arizona.

You know, as you know, we’'ve got two very large language minority
groups that are covered under Section 203 of the act, as well as being a
Section 404 coverage jurisdiction for purposes of Section 5 of the Act. So
we think it’s very important.

We want to get started by first of all just mentioning the genesis of
this project briefly. This is something --

MR. CHANDLER DAVIDSON: Mr. Tucker, could you get a little bit
closer to the microphone, please?

DR. JAMES TUCKER: This is a project that we had discussed originally
with the Lawyers’ Committee and a host of other civil rights organizations
with respect to information that would be of use in the reauthorization
process.
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And along with that, what we did was we have, through the general
support of the Barrett Honors College, ten honors students signed up for
this project as part of their senior honors thesis.

And Dr. Espino joined as the co-director of the project and really
the lead researcher on the project.

S0, first of all, let’s talk briefly about what it is that we did.

We're going to go through and discuss briefly the purpose, the
surveys themselves, and the findings.

The election day survey is really relatively straightforward.

We did a total of three surveys.

Actually go back to the previous slide.

We did a total of three surveys as a part of this project.

The first survey was conducted during the presidential election last
November in two counties, Maricopa County and Coconino County up in the
northern part of the state. We basically looked at two covered
language minority groups, primarily Spanish speaking voters in Maricopa
County and Navajo speaking voters in Coconino County on the Navajo
Reservation.

We followed up with a telephonic survey after the general election

just to see -- to basically capture voters that we may not have been able
to capture on election day. I will go into the reasong why in a
moment .

And then finally the jurisdiction survey is the survey that we're
presently in the process of completing, and I'1l talk about that in just a
moment .

The election day survey was basically designed to measure three
things in the two jurisdictions that we examined.

We wanted to see what the need for assistance was. We have the
census data that tells us the limited English proficiency for the counties,
but we wanted to see what the actual need was from the voters’
perspectives.

We also wanted to see what sort of availability of assistance was
there. Was there assistance there for them when they went to vote.

And, finally, how effective was that assistance, both oral and
written.

We selected the precincts based on a variety of factors. Initially
we did it based on the limited English proficiency data supplied by the
census. Summary table three. And we did that with the cooperation of the
Maricopa County GIS department that works very closely with the county and

state on the redistricting issues. We designed the survey itself in a
manner that would evoke honest answers without being suggestive as to what
the answer should be. The thing I want to emphasize with this is

notwithstanding the fact that the genesis of this project was with civil
rights organizations, this is a nonpartisan project, and the other
organizations that really formed the genesis of this have been completely
isolated from the underlying data. The data would be kept here at Arizona
State, and it will not be disseminated for purposes of confidentiality of
both the voters and the responding jurisdictions.

Ultimately the survey itself is conducted in two different counties,
at 50 polling locations.
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Approximately 40 polling sites in Maricopa County, again, focusing on
a range of limited English proficiency precincts that go from about 40
percent Hispanic voting age population all the way up to above -- well
above 80 percent.

And then of course we also covered approximately ten polling sites on
the Navajo Reservation in Page and Tuba City. And just given the shear
numbers of voters that are Navajo voters, the limited English proficiency
rate was significantly higher. On average in Coconino County it‘s
approximately 35 percent. Telephonic survey was meant to capture the
voters we couldn’t capture on election day for a few reasons.

First of all, there are many voters in Arizona, really about half,
that voted early, by mail.

So if you go to the polls, you already are missing 350 percent of the
folks who voted.

The other group that we needed to capture under the telephonic survey
are those that didn’t turn out to vote at all. They’'re registered voters
but for whatever reason they did not vote by either early ballot or on
election day.

Unfortunately there’s one group we could not capture, and those are
individuals who are not registered to vote at all.

In some respects, while that’s a limitation of what we were able to
do, the census does cover that because the limited English proficiency data
does capture that.

Again, what we wanted to do was we targeted the same jurisdictions,
the same voting precincts in Maricopa County that we covered during the
general election as a follow-up to see whether or not one of the
comparisons we could do is whether or not those individuals surveyed their
responses different from the voters we surveyed on election day.

The jurisdiction surveys in a lot of respects are really the gemstone
of this entire project, because it’s something that really hasn’t been done
before on the scale that we’ve done. The primary focus is -- the
voters’ focus is a bottom up view.

He algo want a top down view to get the perspective of the election
officials responsible for implementing the language assistance provisions.

Along with that, we asked several questions designed to measure not
only the availability of the assistance, the quality of assistance they
provided, but how well they were in compliance with not just Section 203
but other provisions of the Voting Rights Act.

The jurisdictions were selected through a variety of means, but in a
nutshell it starts with every Jjurisdiction that is specifically identified
in the federal register as a covered jurisdiction. In addition,
there are a total of five states, Arizona, California, New Mexico, Texas,
and Alaska, that are covered statewide. In those states, we also sent the
survey to every county in the state. In addition, we selected cities
with populations of 50,000 or more in each of those jurisdictions that I
just mentioned.

Again, just to see what sort of, what sort of activities were
occurring there.

And we also wanted to see the few jurisdictions that dropped out as a
result of the 2002 census.

There were a couple of jurisdictions in two states that are no longer
covered, and we did send to those states as well.
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We also sent the surveys to the chief elections official for each of
the 33 states where we mailed the surveys.

As you can see, it all totals out to 810 election officials that
received the survey. The response rate is ongoing. In fact,
ironically as we were having the conference here yesterday we actually
received an electronic submission of the survey that I picked up on my
BlackBerry.

The response rate is between 45 and 50 percent. We expect to
achieve 50 percent within the next week or two.

The number’s actually a little bit higher than that. I estimate
about 370 completed surveys.

And the responses that we've coded in to date are from 29 of the 33
states that we sent the survey out to. This makes it is the most
comprehensive survey ever conducted of election officials on this subject.

The one prior to this was one conducted by the General Accounting
Office in 1984, and they had a total of 295 responding jurisdictions.

80 to the credit of the students on the project, they achieved
something that is actually an improvement upon a study that was done by the
federal government some 20 years ago. QOkay.

MR. RODOLFO ESPINO: At this point we‘d like to talk a little bit
about some of our preliminary findings, £from both the voter survey and
election officials survey.

Keep in mind that what we are presenting here are our first cut of
analysis of the data. But what we are presenting is stuff that we are
pretty confident on what the percentages are. There’s still some
surveys, telephonic surveys, and election official surveys that we will be
coding in that may change our percentages slightly and a final report that
we expect to produce by the end of the summer,

With respect to need for assistance, we asked voters in our election
based survey and our telephonic survey whether they need assistance on
going to the voting booth for language assistance.

And what we found was that 24 percent of Navajo voters -- another
question we asked is whether they have ever provided assistance.

We’ll talk about that one first.

We find that 24 percent of Navajo voters have reported providing
assistance to another voter in Navajo at some point.

Twenty-nine percent of Latino voters have reported assisting Spanish
speaking voters in elections at some point.

Now, another gquestion I said that we asked was whether voters claim
to have needed language assistance in order to vote on election day.

We found that 20 percent of Navajo voters said that they did need
language assistance. We found that about 9 to 10 percent of Latino
voters here in Maricopa County responded that they did need language
assistance.

Now, of the 20 percent of Navajo voters that claim to have needed
language assistance, half of those said that they brought somecne with them
to provide that assistance. Compare that to Latino voters here in
Maricopa County. Of the 9 percent of Latino voters who said they needed
assistance, only 10 percent of those voters said they brought someone with
them to vote,

This is something that we’re going to of course explore on, to look
at what explains the difference between Navajo voters and Latino voters
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that we are interviewing here in Arizona. Certainly there’s some
anecdotal evidence that might suggest why these percentages are coming out
the way they do.

Jim, you can probably speak to that because you were up in Coconino
County on election day.

In Coconino County, a lot of these precincts were at community
centers where there are all day activities going on, barbecues, so it was
much easier for voters there to call out to someone, can you come help me.

Also transportation in those rural counties may have played a factor
in why these percentages are coming up, because a lot of these voters
needed someone to drive them to the polls given the long distance that they
had to get to vote on election day.

DR. JAMES TUCKER: The thing about the elections up in northern
Arizona is the presidential election was combined with the elections for
the Navajo Nation, so as Dr. Espino said, what was frequently happening is
many of the election sites were conducted at Navajo chapter houses.

The ones that we visited, such as the LeChee chapter house outside of
Page, they had barbecues outside, so there were plenty of individuals
outside of the polls who could provide assistance.

The other thing that must be pointed out is many of the voters who
went into the polls were also able to get assistance from the poll workers
in the polls, because most of the poll workers, I would say well over 90
percent of the poll workers in the precincts covered in Coconino County,
were Navajo voters themselves.

MR. RODOLFO ESPINO: With respect to availability of agsistance
that’'s being provided by election officials, this is some information that
we are gleaning from the election official survey. We found that
close to 80 percent of jurisdictions were providing language assistance of
some form, whether it be written, oral, or both.

We are finding that about 20 percent of the responding jurisdictions
on our survey claim to be providing neither written or oral assistance.

Now, that may jump out as a really large figure to you. This
is something that we certainly need to explore. Because right now at
this point we haven’t examined whether there are certain characteristics of
these jurisdictions that might explain this, most notably whether it's
small jurisdictions that could be contracting out to a county, to a larger
entity, who are in this 20 percent category.

Therefore on the survey they’re responding, no, we don‘t provide
assistance. But if you keep reading on the gquestionnaire, they may
indicate that they are receiving this help from some other government
entity.

So certainly that’s something that we want to explore.

Continuing on, with availability of assistance, another question that
we asked on -- this is from the voter survey here in Arizona. We found
that 68 percent of Arizona voters reported receiving language assistance of
some type, whereas 32 percent of Arizona voters reported not receiving
assistance.

And of Arizona voters right now, this is just the percentages of
Navajo and Latino voters that we’re talking about.

Again, this 32 percent claiming not to receive assistance of any
kind, this is something that we also want to explore too. Some
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factors that may contribute to this percentage are the primarily language
of the Navajo or Latino voter that we talked to. Congider that
perhaps if you are a Latino voter and you receive something in the mail
that‘s in both Spanish and English, if you immediately start reading the
English side and don’t flip it over to the Spanish area, you may not
recognize that Spanish assistance is being made available.

So this is something that we want to explore further with further
questions in the survey to understand why that percentage is the way it is.

Also continuing on availability of assistance, this is information

that we’re obtaining from the election official survey. We found
that 55 percent of responding jurisdictions have at least one full-time
member who is fluent in another language. We did not f£ind any

relationship between the gize of the jurisdiction and whether that
jurisdiction had a full-time worker that was fluent in another language.

In addition, we examined the distribution of language type across
these jurisdictions that claim to have at least one full-time worker that
was fluent in another language.

And not too surprisingly we found that most of these jurisdictions
that had claimed to have at least one full-time worker that was bilingual,
that worker was fluent in Spanish.

We found that the other percentages were six percent of jurisdictions
claim to have at least one full-time worker that is fluent in native, six
percent in some Asian language. And then 13 percent reported having
multiple workers that were fluent in multiple languages. So you
could have a jurisdiction that’s responding with we have workers that are
fluent in both Navajo and Spanish.

Which is a case for a lot of the jurisdictions of course here in the
southwest.

Jim, did you want to talk about that?

MS. ELIZABETH ANDREWS: Basically this presents the percentages of
the responding jurisdictions providing assistance for telephone inquiries
according to the size of that particular jurisdiction.

There’s a significant positive correlation between availability of
telephone assistance and jurisdiction size. One reason it may not appear
so from the chart is the fact that we have so far only received a small
sample of surveys back from jurisdictions with populations of 500,000 plus.

I think we’ve received 13 that we’'ve coded in.

So this is a correlation of what we’ve seen so far. But it’s not
conclusive, because we’re still continuing to code and loock at this
particular information.

Keep going?

For this particular graph, this one illustrates the bilingual
coordinator and telephone inquiries available.

It really represents the fact that most of the ingquiries that are
directed to jurisdictions are responded to by personnel that’s located in
that area, and the calls are directed to a volunteer. So it seems to
illustrate the need for bilingual individuals at those offices in order to
respond to all of those particular individuals that need assistance.

This just talks a little bit about telephone assistance for
bilingual. It shows that smaller responding jurisdictions reported
directing phone calls to volunteers fluent in covered languages more often
than large Jjurisdictions did.
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In addition, smaller jurisdictions may not have the same amount of
resources available to larger jurisdictions for telephone agsistance.

And they have to rely on volunteers because of lower cost.

Again, only the largest responding jurisdictions reported providing
phone directories in covered languages.

No correlation exists so far between size of responding jurisdictions
and the presence of an election worker fluent in the languages covered in
that particular Jjurisdiction.

MR. RODOLFO ESPINO: Another question that we asked of election
officials was whether they had a bilingual coordinator available to
actually just be a liaison between the election officials and the community
that was in need of language assistance.

What we found in our election official survey was that 35 percent of
jurisdictions indicated that they did have a bilingual coordinator that
served that liaison function. Some of you know that not all covered
jurisdictions are required to have a bilingual coordinator but there are
some that do.

Again, this figure, that 35 percent of jurisdictions are responding
that they do have a bilingual coordinator, again, we wanted to explore this
further to see if there was a relation to jurisdiction size, a percentage
of LEP voters in that jurisdiction, to see if data exists explaining why a
jurisdiction would chose to have a bilingual coordinator or not.

In terms of availability of oral language assistance, if you turn to,
on the election official survey that you should have before you, question
two on Section E, which is on Page 6, you’ll see that we asked election
officials what type of activities did they provide oral language assistance
in.

And the chart that we have on the screen up there is the distribution
of jurisdictions across this question, and we just summed up all those
individual election activities.

So a jurisdiction that did everything would have a score of 14 on
this list, because they provided assistance in all 14 of these activities.

A jurisdiction that provided no assistance in any of these activities
would have a score of zero indicating they didn’t do anything.

You see from the distribution of responses that we found that about a
third of jurisdictions responded that they provided no oral language
asgistance in any of these activities on guestion E2.

About another third provided half, assistance in half of these
activities. And the remaining third provided more than half.

So fairly even distribution across going from zero to half to full
assistance on all activities.

In terms of availability of written materials, this was derived from
the question two in Section F, which is on the following page, Page 7.

Here we have a list of 18 types of activities that election officials
could provide written language assistance in.

And, again, this index ranges from zero to 18.

What we found here interestingly was 25 percent of jurisdictions
responded that they provided no type of written language assistance in any
of these activities.

Only 20 percent zero to half.

But a large majority of these jurisdictions responded that they
provided at least half if not all of the assistance in these activities.
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This in comparison to the availability of oral -- written, oral
assistance activities, what, what you’ll find in comparisons of questions,
responses to questions B2 to F2 is that jurisdictions are expending more
resources and efforts into providing written language assistance than oral
language assistance.

So it’s one of those conclusions that we can reach from the
comparison of these two guestions.

DR. JAMES TUCKER: There are several possible explanations of that.
That’s something that we could look into in a little more detail.

One example might be if a county is a covered subjurisdiction, such
as you have a small county in Texas, but it’s covered because the state is
covered statewide, it may be possible that they’re providing written
language materials provided by the Secretary of State’s office such as
bilingual registration materials, but they’'re not actually providing
bilingual poll workers because the limited English proficient percentages
are actually quite low for that county. This is another exawple of
where we need to correlate this with the census data to see whether or not
that is one of the things that’'s driving it, or, in fact, especially given
the fact that, as we will talk about at the very end, written language
assistance costs appear to be higher than oral language assistance costs.

MR. RODOLFO ESPINC: Now, you commissioners, of course, will
probably be interested in the testimony you’re gathering here with respect
to the voters on the quality of assistance they’'re receiving.

This is a question that we asked on the voter surveys. We
asked Navajo and Latino voters to rate the quality of oral and written
assistance they received from election officials. The good news here

is a large chunk of both Latino and Navajo voters are rating the quality
assistance that they're receiving from election officials as good to
excellent.

I think with respect to the Latinc populations, 95 percent or greater
of Latino voters are rating the quality of assistance good to excellent.

Now, there are some variations within the population that are a
function of the primary, their primary language, the voters’ primarily
language that they speak at home.

8o, for instance, you’ll find that Latino voters whose primarily
language is English, they’'re much more 1likely than Latino voters whose
primary language is Spanish to rate the guality of -- I'm sorry, to rate
cral assistance higher than Latino voters whose primarily language is non-
English.

With respect to Navajo voters, we find that, again, a large chunk of
Navajo voters are reporting that the gquality of oral assistance they’re
receiving is good to excellent, but there is not the same distinction by
primary language as we saw with Latino voters.

That is, that Navajo voters, regardless of whether their primarily
language is English, Navajo, or equally both, they seem to be responding in
the same general trends toward the rating of the quality assistance,
regaxdless of their primary language. Now, this is something that,
Elizabeth, you can probably answer because this is derived from an open-
ended question on the voter survey, and so you read these in great detail.

M3. ELIZABETH ANDREWS: This particular graph illustrates those that
responded to question 14. The question, I believe, was: Do you have any



W =1 W W N

274

49

suggestions about ways in which the assistance could be improved. 2and
these are the responses they gave us.

As you can see, there’s a wide variety. We’ve tried to group them as
much as possible, even though they are individual responses. A lot
of people didn’t feel -- well, probably a little more than a guarter felt
that help was needed. A large degree didn’t know that they were available,
didn’t know that they there. And that’s the maroon portion at the bottom.

There are a lot of different resources and suggestions that they
made .

In looking into ways it could be improved, this is something that we
hope will give us a little moxe insight into the needs of the voters.

DR. JAMES TUCKER: We also asked a series of questions regarding the
frequency of training.

What we’ve seen, what I’'ve seen in election coverages, there’s
frequently a correlation between the quality of training of the poll
workers and the quality of assistance that’'s being provided to voters in the
polls on election day.

The good news is, at least according to what the election officials
are reporting, is most of them do provide training.

Again, you can see there’s approximately just under 20 percent
provide training annually. And you see the number just about 65 percent
actually provide training before each election.

So that‘s actually good news.

The interesting thing about this though is that in addition, if you
look at the second point, less than four percent of the jurisdictions
answered a question specifically asked to test the jurisdictions’, the
election officials’ knowledge of Section 208 of the Voting Rights Act.
It’s question Eé on Page 7, top of Page 7.

And specifically it says who of the following may accompany voters
who need assistance in the voting booth, check all that apply.

We designed the question that way because we didn’t want it to be
leading or suggestive.

But essentially under Section 208 of the Voting Rights Act the answer
is very simple. Anyone who’s the assister of the voter’s choice may
accompany the voter into the -- even into the voting booth, with two
exceptions. One of the exceptions is the voter’s employer and the other
one is the agent of the union that the voter may belong to.

And curiously enough what we found was that of all the jurisdictions
that responded to this guestion, only 12 answered it correctly.

And they actually wrote in what I just said.

Everyone can go in and provide assistance with the exception of the
voter’s employer or their union agent.

So, again, this shows that 96 percent of the jurisdictions are
getting it wrong in some respects.

The other point that should be made about this is that many of the
jurisdictions specifically said that they would not allow children to
provide assistance to a parent. Only adults can accompany the voter into
the voting booth to provide assistance.

This is inconsistent with the plain language of Section 208.

The data is preliminary, but we don’t think these numbers will change
a lot.
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MR. CHANDLER DAVIDSON: Could I just interrupt here and say we're
running late, and I want to ask you if it's possible for you to wrap up
your presentation in the next five to ten minutes.

DR. JAMES TUCKER: Yes, actually what I will do is I'11 look through
this very quickly.

First of all, this slide basically shows that most jurisdictions do
not require any kind of confirmation of language abilities of the poll
workers.

Again, you see this slide actually shows that most of the
jurisdictions providing training to poll workers do so through written
materials.

The numbers that are actually a little striking are the numbers, the
figures to the right of the slide which indicate that jurisdictions are not
providing any kind of demonstrations to elections officials. Very few
jurisdictions do that. As well as a small number of SJurisdictions actually
provide training on covered language groups in the jurisdictions.

And then in addition, see the slide there, I actually want to move
on, but this shows a little bit about how the voters are actually informed
about the assistance.

As far as the costs go, this is the last point that we have as this
part of the presentation. Two thirds of the responding jurisdictions
provided at least some cost data. Roughly about half provided data
concerning the cost of both oral language assistance and written language
assistance.

And what we did find in this is that many of the comments that were
provided along with the survey response confirmed the difficulties that the
general accounting office experienced when they sent out the previous
studies 1in 1984 and 1997.

That is, most jurisdictions simply do not separate out the cost of
providing language assistance, whether written or oral.

The data that we found does, however, correlate with what the

findings of the earlier GAO studies were. Particularly the 1984 GAO study
published in 1986.

They found roughly two percent -- of the responding jurisdictions,
roughly two percent of the total elections expenses were providing oral
language assistance. That’s exactly what we found.

The number hasn't changed.

The 1. 4 percent simply refers to the total -- percentage of total

election cost for providing oral language assistance on election day.

You see the range from zero to 30 percent.

Telephonic language assistance makes up a very small percentage of
total election costs. Of those that do provide telephone assistance that
reported, on average it makes up about one half of one percent of the total
election expenses.

Again, you see the range from zerc to 20 percent. The 20 percent is
going to correlate, in all likelihood, this is something we need to explore
a little bit more, it’s going to correlate with the smaller jurisdictions
that have smaller budgets.

And as far as the cost of providing written language assistance, the
earlier GAO studies found that roughly seven and a half percent of total
election expenses went to the cost of providing written language materials.
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Our numbers are actually showing it’s a little bit lower. It's
probably roughly consistent with what the GAO found.

On average the jurisdictions that responded to this, which is
approximately 52 percent of all the Jjurisdictions, reported that five
percent of the total election expenses are spent on bilingual written
language materials.

You see the costs range from zero to 75 percent.

Seventy-five percent is an outlier because you see only four
jurisdictions responded that over 50 percent of their total expenses went
to written language waterials.

And that brings us to the conclusion of our formal presentation.

If the commission has any questions.

MR. CHANDLER DAVIDSON: Thank you very much.

Do the commissioners have any questions?

(No oral response. )

MR. CHANDLER DAVIDSON: Let me ask one preliminary gquestion.

I believe you mentioned that your findings here are preliminary,
there are still guestionnaires being returned, and you will finish the
study sometime this summer. And I presume that you’ll make a copy of that
finished study available to the commission for inclusion in its record?

DR. JAMES TUCKER: Yes, that’s correct. We're in the process
now of continuing to receive responses to the jurisdiction survey.
We are still coding in some of those responses we have. The
universal data we have here is pretty big. That represents roughly 45
percent of all the surveys that were sent.

So we believe that’s a fairly representative sample of what you’re
going to see.

We don’t expect the numbers to change a whole lot.

In addition, one of the bigger tasks that we’'re going to have is
simply to choose the variables. Again, this is a snapshot. We have
literally thousands of possible variations that we can do based upon the
variables that we’re comparing.

The one thing we want to do is integrate the 2000 census data into
this, because we can actually look at percentages by the responding
jurisdictions to determine if there’s a correlation between some of the
census data, whether it's population size or limited English proficiency,
by the responses we received. MR. RODOLFO ESPINO: That will allow us
to speak to whether there is a need in that area, and that election
officials are responding to that need.

MR. CHANDLER DAVIDSON: Thank you.

HON. PENNY WILLRICH: I have a question for any of the panelists.
This deals with the issue of literacy.

When you’'re looking at the data that you’re gathering, are you
looking at literacy from a perspective of a voter being able to speak their
native language plus English, and a voter who only speaks monolingual in a
particular language, and whether or not there‘s a correlation to literacy
as they’'re looking at voter material and getting assistance?

MR. RODOLFO ESPINO: In the voter survey we did ask a couple
questions that we have not locked at yet related to those questions.

And those questions in particular were asking the respondent to rate their
ability to speak English and to read English.
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Again, we have not looked at how those, how those responses to that
question relate to the other guestions that we’ve presented here.

DR. JAMES TUCKER: One of the other points that needs to be made is
the categories that we used in the voter survey track the same definitions
that are used by the census department. We ask the voter to self-
report whether or not they speak English very well, well, poor, or not at
all.

By definition, a limited English proficient voter is anyone that
speaks English less than very well.

For any of us that loocks at any of our many propositions on the
ballot in Arizona, you fast understand why that’s the case. In
addition, one of the additional forms of analysis that we perform is to
compare the data self-reported by the voters and compare it to the limited
English proficiency data available through the 2000 census.

MR. RODOLFO ESPINC: A good indication to us too about ability to
read or write in English is just the language in which the survey was
conducted. That’'s something, again, that we want to be looking at.

MR. NED NORRIS, JR. : The only question I have is, I find it all
interesting and great information, I was just wondering, the Navajo Nation
was one of your survey aveas, target areas. I was wondering if there was
any consideration to any of the other tribal entities that are in the
state, and, in particular, you know, the Salt River or the Fort McDowell or
the tribes closest to the Phoenix metro area.

DR. JAMES TUCKER: There were basically a couple considerations that
went into it. One was the sheer logistics of the operation.

The thing to the credit of the students, the students here were able
to recruit over a hundred volunteers at no cost to us at all who went out
to the polls in Maricopa County. We were looking at precincts where
we could get the biggest bang for our buck. We did not want to exclude
Native Americans just by looking at the precinct numbers, you know, the
number of registered voters.

We selected Coconine County as a good location because of the large
numbers of Navajo speaking voters.

It may be the Maricopa and Pima Indian communities, the numbers, and
Tohono O‘Odham, the numbers may actually vary, but we know based on the
limited English proficiency data for Arizona that the Native American
population with the greatest need for language assistance is the Navajo and
Hopi Nations,

Coconino County was specifically targeted because 35 percent of all
Navajo voters in Coconino County indicated in the 2000 census they require
assistance in voting.

So it was not designed in any way, shape, or form to exclude any
communities. It was largely based on getting the biggest bang for
the buck.

MR. NED NORRIS, JR. : I understand that.

I guess my thought was there’s a lot of important data that you’ve
been able to gather as a result of the survey, and I think if you went to
some of the other tribes with the same or identical survey you’re going to
assist us in our ability to justify the need for these resources that we
may not be able to secure at thisg point within some of the other tribal
entities here. DR. JAMES TUCKER: I think it’s a very good
recommendation.
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I think one of the things we can pursue is Dave Castillo through the
Intertribal Council of Arizona has been instrumental in helping us with
many portions of this, so perhaps the most logical way to do this is to see
if we can circulate the survey through the ITCA and cover all 19 tribes in
the state of Arizona.

MR. CHANDLER DAVIDSON: I have one other guestion with regard to one
of your findings that was especially interesting, as I wrote it down, 79
percent of the jurisdictions that you surveyed said they’d provided some
form of language assistance, and the remaining 21 reported providing none
at all.

Is there any way for you to estimate now, or when vyou further analyze
the data, how many language minority voters live in this 21 percent of the
jurisdictions that provide no assistance at all?

MR. RODOLFC ESPINO: With the data we have right now, no. But our
plan is in the next couple weeks to merge that census data to the
jurisdiction survey results that we have to answer that question exactly.

This was something that Jim and I have been talking about that we
need to deo first thing.

DR. JAMES TUCKER: One point that needs to be made about that too for
the record to make it clear.

We do know, we know on the survey project the numbers that correlate
with the respondents, we’'re able to do that, but we have promised the
respondents, the election officials strict anonymity.

To the extent that over the course of the summer, as we wrap this
project up, if there is particularly good narrative data that might
disclose or otherwise identify the jurisdiction that responded, we're going
to have to suppress that data. Valuable though it might be.

But that’s the manner in which we’re going to be able to correlate
the census data.

MR. CHANDLER DAVIDSON: I think just the numbers themselves, aside
from identifying the jurisdictions in question will be invaluable
information for this commission to have.

DR. JAMES TUCKER: Certainly.

MR. CHANDLER DAVIDSON: I would like on behalf of the commission to
thank you once again for appearing here. As a sociologist, I would also
like to compliment you on the research that you’ve done.

If you want to continue to answer some of these questions and you're
running short on money, I’'m not going to provide it myself, but I strongly
urge you to contact the Law and Society Section of the National Science
Foundation. This seems to be the kind of research that they would be
interested in.

Thank you again very much.

(Applause. )

MR. CHANDLER DAVIDSON: We’ll resume our hearings at 1:30.

(Brief recess taken. )

MR. CHANDLER DAVIDSON: Welcome to the afternoon session.

I'm one of the members of the commission, Chandler Davidson.

I'm sitting in for Bill Lann Lee, the chair who had to leave earlier
today.

It's a pleasure to be with you this afternoon, and I'm going to begin
by introducing the panelists who will be giving their testimony.
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And I will begin by introducing Richard Ellis, who is chair,
Southwest Studies at Fort Lewis College.

Dr. Ellis lives in Durango, Colorado.

From 1987 through 1995 Dr. Ellis served as director of the Center of
Southwest Studies at the college.

He has served as director of the Institute of Southwest Studies since
2004,

He is the author, co-author, or editor of seven books, sixteen book
chapters, 21 articles and professional journals.

Dr. Ellis has served as an expert witness in the Cortez and
Montezuma school board. He was an expert for the ACLU and the water
rights case New Mexico v. Emmett.

Our second panelist is Shirlee Smith.

I'11 find the bio very quickly.

Ms. Smith, originally from Navajo, New Mexico, speaks Navajo
fluently, has worked with the Bureau of Elections in Bermalillo County, New
Mexico, for seven years.

As a Native American election information coordinator, Ms. Smith has
been responsible for interpreting voting procedures for the urban rural
native people in Bernalillo County. She also coordinates the Sandia
tribal government, Teewa ({phonetic) and Carris (phonetic) language
interpreters that are selected and trained.

Lydia Guzman is the policy director of the Clean Elections Institute.

She is based in Phoenix.

She has wore than 15 years’ experience with voter registration, Get
Out The Vote campaigns. She was Arizona state director for the Southwest
Voter Registration and Education Project.

Prior to that was the director of voter outreach for the Arizona
Secretary of State.

Ms. Guzman was a clean elections candidate for Senate in 2004.

Adam Andrews is an executive assistant of the chair and vice
chair of the Tohono O'Odham Nation.

The Tohono O'Odham Nation is comparable in size to the state of
Connecticut. Its four noncontiguous segments total more than 2. 8 million
acres, at an elevation of 2674 feet.

Within its land the Nation has established an industrial park located
neaxr Tucson. Tenants of the industrial park include Caterpillar, the maker
of heavy eqguipment; the Desert Diamond Casino, an enterprise of the
nation; and a 23-acre foreign trade zone.

Next is John R. Lewis, who is the executive director of the
Intertribal Council of Arizona.

The Intertribal Council of Arizona was established in 1952 to provide
a united voice for tribal governments located in the state of Arizona and
to address common issues of concern.

On July 9th, 1975, the council established a private nonprofit
corporation under Tribal Council of Axizona, Inc. , under the laws of the
state of Arizona to promote Indian self-reliance through public policy
development. ITCA provides an independent capacity to obtain, analyze, and
disseminate information vital to Indian community self-development.

The members of ITCA are the highest elected tribal officials.

Tribal chairpersons, presidents, and governors, these representatives are
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in the best position to have a comprehensive view of the conditions and
needs of the Indian communities they represent.

As a group the tribal leaders represent governments that have a
shared historical experience. Consequently, the tribes have a common
governmental status as well as similar relationships with federal and state
governments.

Next is Daniel Ortega, who's a partner of Roush, McCracken, Guerrero,
Miller & Ortega.

He practices -- his practice concentrates on serious personal injury
and wrongful death cases.

He serves on the board of directors of the National Farmworkers
Service Center, and Los Abogados, Hispanic Bar Association. He has
also served on the board of directors of the Mexican-American Legal Defense
and Education Fund, ©National Council of La Raza, the Arizona Trial Lawyers
Association, Valley of the Sun United Way, Arizona State Alumni
Association, Chicanos Por La Causa, Incorporated.

I skipped and will now go back to Rogene Calvert, an old friend from
my early Houston days.

Rogene G. Calvert is a native Houstonian of Chinese descent, who has
been involved in the non-profit field for almost three decades.

She has worked for the Community Welfare Planning Association, United
Way of Texas Gulf Coast, and served as the first executive director of the
Child Abuse Prevention Network.

Ms. Calvert was the founder and interim executive director of the
Interethnic Forum and served as the first executive director of the Asian
Pacific American Heritage Association.

She is now serving in Houston, Mayor White’s administration, as
director of personnel and volunteer initiatives program.

And our last presenter is Paul Eckstein, partner of Perkins, Coie,
Brown & Bain, PA. He’s worked on redistricting cases in Arizona for
the last three decades, and his law practice’s areas of emphasis include
civil litigation, including appellate, wedia law, political law, Indian
law, gaming antitrust, and alternative dispute resolution.

Mr. Eckstein is a regional vice chair of the Lawyers’ Committee.

He is currently on the board of directors of Arizona Town Hall, and
is the former president of the Arizona Center for Law in the Public
Interest.

I'1l begin by asking Mr. Ellis to give his presentation.

And just so we understand the procedure here, I will ask each person
to give his or her testimony, and then after everyone has presented, the
members of the commission will ask you questions.

Mr. Ellis.
MR. RICHARD ELLIS: Mr. Chairman, members of the commission, is that
better? I'd like to think that I was invited to be here because of my

brilliant scholarship and brilliant performance in the classroom, but,
alas, that is not the case.

I was asked to be here because I served as an expert witness on what
we call the Cuthair case, which was a case filed by a number of Ute tribal
members, Ute Mountain Ute tribal members, against the Cortez-Montezuma
county school board.
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Because the school board used at large elections as an effective
technique of disenfranchising or at least disempowering Ute Mountain tribal
members .

I was asked to keep my comments to five minutes, and told my students
that yesterday, and they bet me that I couldn’t do it.

But I'11 -~

MR. BILL LANN LEE: We're betting on you.

MR. RICHARD ELLIS: I was asked to summarize, I guess, what I had
uncovered in the Cuthair case, and was asked by the attorney for ACLU to
look at attitudes in Cortez, Colorado, and Montezuma County, but to go back
a little bit and try to give a historic perspective to attitudes toward
American Indians in the state of Colorado.

And I work in that field, so I wasn’t surprised at what I found.

It is a long and sad record, but as a former New Mexican having
worked in New Mexico history, I know the record is bad there. And Arizona
and other western states are the same. Colorado had its origins in
the gold rush in 1859, and Coloradians, at least the first Whites who went
out there, were trespassers on federal land, and knew it, and so what they
wanted to do was find a way to acquire title to that land and move Indians
out .

And they persisted in that attitude through the 19th century,
attitudes that perhaps best are expressed by a quote or two.

This came after a failed effort on the part of the United States
government to buy land from the Utes who owned the western two thirds of
Colorado.

This is from the Boulder News, Boulder, Colorado, newspaper.

The Utes would not resign their reservation. So the fairest portion
of Colorado and some of the vichest wining country is closed to settlement
unless it be settled by force of arms. So settled we believe it will be
and should be. An Indian has no more right to stand in the way of
civilization and progress than a wolf or a bear.

By the latter part of the 18th century, the newspaper editorials in
Colorado picked up literally what became the chant in print, the Utes must
go.

And you find that expressed in virtually all of the newspapers in
Colorado.

An attitude that is supported by the memorials to the territorial
legislature, by petitions from the governor. It is the attitude of
Colorado.

And ultimately they effected that desire with the exception of a
narrow strip of land on the New Mexico-Colorado border, that is today the
home of two reservations, initially one, but then later split.

The Southern Ute Reservation and the Ute Mountain Ute Reservation.

The Ute Mountain Ute reservation is located in the western part of
that stretch of land. It is in Montezuma County, just south of the
community of Cortez.

And by the second half of the 20th century, Ute Mountain Ute children
began to enter the school system in Cortez, Colorado.

One of the things we did was to try to sample public opinion by use
of the newspaper. A small town newspaper is usually an effective gauge of
the attitude of the community. And in the 1940s, there are jokes,
for example, about Sambo and Rastus. There's the use of, quote unquote,
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nigger talk, And virtually no mention of Ute Indians in the newspapers,
until they began to acguire funds from gas and oil and from the claims case
against the United States government.

And it was only then that they began to become important.

And as the school superintendent in 1956 said: Gee, now that the Utes
are getting some money, we need to pay attention to them.

The newspaper through the remainder of the century and into the
beginning of this century expressed attitudes opposing tribal sovereignty,
opposing Indian voting, opposing the Navajo Indian irrigation project
because it would give cheap water to Indians.

It is a community that as late as 1968 had the county clerk seeking
an opinion from the Attorney General, she failed, but she sought an opinion
that Indians residing on reservations should not be allowed to vote.

It’s a community that in the 1980s saw two White men kill a 78-year-
old Ute that was asleep in the county, in the city park, and nothing
appeared in the newspapers until a nurse in the hospital who happened to be
married to a Jjailer -- a daughter of the jailer and married to a state
patrolman let the news out. And only then was an investigation undertaken.

The DA chose not to prosecute even though they had a confession from
the two perpetrators.

So this is an attitude that purveys at least Montezuma County and
extends over into my county to the east.

We continue to see anti-Indian attitudes.

When I did the research in the Cuthair case and went through the
newspapers, I wanted to hire two of my best students, and they declined
because they were from Cortez, and they were preparing for teaching jobs,
and if anybedy learned that they had helped me in the research, they knew
that they would not be employed.

And so, I know that we’re dealing with contemporary issues, but it
seems to me that something of a historic background is useful.

And I may have missed five minutes, but I came pretty close.

MR. CHANDLER DAVIDSON: I would call it a draw, that bet, between you
and the students.

Thank you very much.

Mrs. Smith.

MS. SHIRLEE SMITH: Good afternoon.

Members of the commission, can you hear me?

Excuse me for my cold, but my name is Shirlee Smith, and I am Navajo,
and originally from Navajo, New Mexico, and I moved to Albuguerque, New
Mexico.

And I work for Bernalillo County as a Native American election
information program coordinator. And just recently my title was changed to
voting act coordinator.

First of all, I would like to just talk about myself a little bit.
And then I'1l go into the consent decree that we’re under.

First of all, when I came to, as I was growing up, we moved around,
and my first language was English. And as I grew up, I went into -- I
learned my Navajo language.

My reading, my writing, my speaking, and my background is mainly
accounting, but when I came to Albuquerque, I came across this position.
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And it was interesting, because I never had expertise or
experience in an election. And when I applied for it, I got it. I
caue down to the county, and the position was given to me. They told
we that here’s this position. This position, we don’'t know what we’re
going to do with it, but you handle it from here. So I tock on this
position, went out to the rural areas, which are the Native Americans.

They have four tribes, reservations that are in this county. We have
the Laguna Reservation, the Navajo Reservation, the Isleta Pueblo
Reservation, and Sandia Reservation.

aAnd when I went out to go visit them, to start finding out and give
them the information of the election, I had to start from the bottom with
our Native Americans. None of them didn’t know anything about election,
how to vote, what kind of document is needed. A lot of it was, you
know, rumor. And I had to gain my trust with the Native Americans.

What are you doing here, is what I always got. And I had to start
from the bottom.

And the negative attitudes that they had toward the election was --
all of that, I had to turn that around and more like educate our people on
the election process.

It was sad because a lot of elderlies that I listened to had tears
running down their eyes and saying that, you know, we didn’t know about
this, we didn’t know we were a part of this.

We have people come out here to spring documents and say you have to
go, and we don’t know anything about it, we just, we just vote.

So that was where 1 started from. And start educating the elderlies.

And telling them that the positive part of it, to put aside the
politicals and stuff on the side and teach them the procedures and how
their voices can be heard.

As far as funding, how they’'re living, what kind of changes they can
make just by voting.

And all of that had to be taught to our people.

And then I started going into schools, younger generations. And a
lot of it was, you know, what elderlies said, how it was brought down.

So even that had to change.

As I was going through this whole thing, a lot of our language was an
unwritten language. Especially with our Pueblos. They don’t want it
written. They would rather have it interpret.

So in the election process, a lot of words in there, we don’‘t have
words for them.

And we had to come up with words. We had to come up with identifying
the position by explaining what the individual did or does or their
responsibility is.

So an elderly, when you're interpreting, you practically have to
explain what that individual or what that candidate position is, what their
responsibility is.

A lot of the written and writing stuff had just recently come about
onto the reservations, because of the board. We had code talkers back
then. So that’s where our writing started, and that’s where our reading
started.

So we didn't have words.

We don’t have words for the elderlies.
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We had to, you know, to interpret things became longer and time
consuming. And now we have colleges that are going into courses that
are, you know, they’'re learning how to read and write.

It’s sad to hear, you know, they sound good, they sound like they’re,
you know, real good in their language.

But sometimes you ask them more, and they won‘t know what you’re
saying. They don’t even know what they’re saying.

So it’s kind of sad.

But the people are all at a different level with the Voting Rights
Act being in place. There's a lot of teaching. To have, you know,
I'm locking forward to seeing the act reestablished for the people,
because it’'s time consuming to teach the people the process of the
election. 8o at the people’s level, that’s how it is.

Then when I'm working within the election office, I hear a lot of
these changes happening. Policies, bills that are being passed,
identification, all these other things that are coming about.

And to say that this is ending or it’s not going to be renewed, I
wonder about our people, who’s going to interpret for them.

What’s going to really happen.

You know, that’s what I‘m looking at.

I would like to see this reauthorized for our people, for all the
Native Americans that are, you know, needing the language assistance in
their area.

It's really touched my heart to see our pecple, not knowing what the
process and how much their voice can be, it’s important to them, and it's
important to us, and will make a difference, that they can make a
difference. That’s the way I look at it.

And we also, the county is also 293,000 voters, is what we have in
our county. We have four tribes that are living there.

I think that’s it. Thank you.

MR. CHANDLER DAVIDSON: Thank you very much, Ms. Smith.

Commissioner Buchanan has to catch a plane very shortly, and he has
asked to have a few minutes before he leaves, and we’re pleased to give
that to him.

HON. JOHN BUCHANAN: I express my final appreciation to our
distinguish commissioners, regional commissioners, and to all of the
panelists, both those that we have heard and not yet heard. I look forward
to reading and/or hearing your testimony in the future. And I think
this visit to Phoenix has been invaluable to the commission.

We appreciate very much your contribution and your presence here.
Please forgive me, when I leave you, it will be with great regret, but I’1l
be listening for and reading about your testimony. Thank you.

MR. CHANDLER DAVIDSON: Thank you, commissioner.

(Applause. ) Mrs. Guzman.

MS. LYDIA GUZMAN: I don't know if I need a wicrophone. I’ve been
told that my volce carries.

Again, my name is Lydia Guzman. I thank you very much for taking the
time to listen to our testimony.

I come here wearing several hats.

One of them is indeed with LULAC. I'm also the district director for
LULAC, district one, which encompasses the areas of Kingman, all Maricopa
County, and a lot of the rural areas in Yuma and Yuma County.
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S0 we have a lot of folks that this definitely affects as well in the
Latino community. I wanted to share with you my experience with
doing voter registration.

I started off as a teenager conducting voter registration drives,
knocking on doors and helping to empower communities in some of the small
suburban communities in Los Angeles County where we had a high number of
Latinos living in an area where we didn’'t have representation.

This is years of movement. However, in doing the voter registration
drives, and knocking on doors, and asking people to register to vote, it
was a true blessing to see that the voter registration forms in L. A.
County were bilingual.

They were bilingual.

And so it tremendously helped because a lot of folks in asking for
that information, sometimes they liked to fill out the forms themselves and
see what it is that they’re actually filling out and signing.

And that really helped a lot to empower communities like that.

Now, in working that way, I was doing this as a teenager as a
volunteer for an organization called Southwest Voter Registration Education
Project, who has been empowering Latino communities for years and years in
the southwestern region.

And their motto and their emblem has always been Su Voto es Su Voz.
Which in Spanish, that’'s the way it’s always been, it translates to your
vote is your voice.

Okay. But the fact that it’s in Spanish is only symbolism of the
fact that they can go to the polls and Latino communities can go to the
polls and they can receive information in Spanish because they're going to
volce their wvote in Spanish.

They do have a vote, the Latino citizens. The U. 8. citizens have a
vote indeed. Through the course of doing voter registration drives,
I remember after Proposition 187 in California so many people that didn't
have the power of the vote started applying for citizenship.

More people became citizens, more pecple applied for citizens, for
citizenship in the following two years, after Prop 187 in California, than
in the previous 30 years, that of course there was a huge backlog, and
everybody knows the history of what that backlog created. However,
what that did is that empowered a lot of Latinos in the state of Arizona to
say this isn't going to happen to us again. We have mean spirited
propositions that are attempting to hurt us in every single way, when it
comes to areas that are grave concern to us, in areas of education, in
areas of housing, in so wany different programs, that we need to step up to
the plate and we need to go to the polls.

And of course that increased the number of Latinos that were

registering to vote. Again, thank goodness that it was bilingual.
Bilingual and there was assistance.
And even though we -- I saw problems. I remember my aunt, for the

first time in California, this was a few vyears back, when she went to the
polls, she called me right after she voted, and this was in Palmdale,
Palmdale, California, and she said, you know, I was g0 humiliated, I
voted, but I tell you what, I voted biting my tongue.

I asked her why.

She said, well, because I asked for assistance in Spanish, and
because I heard them say, they may not know that I can understand, I may
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not feel comfortable speaking it, but they said: I‘11 bet you she’s
illegal.

Okay .
So it broke her heart.
I said this is why you need to continue to go vote. You need

to continue.

She was so heartbroken by this.

Her original intent was never to go back to the polls. She
doesn’t want to be mistreated this way. The fact that she was mistreated.

And this is only symbolism of why we need also more bilingual workers
at the polls.

But, but just, in continuing to do this work, and I am trying to do
this in chronological order so you can see how this is slowly affecting and
the problems continue to exist throughout the years. Coming here to
Arizona, again, doing voter registration with different projects and
working with several different organizations, I found myself being hired
by Secretary of State Betsy Bayless, who you heard testimony from Alberto
Olivas, he had the position before I did.

And she was the first Secretary of State in Arizona to ever create
such a position to have a voter outreach person covered under this
provision that had to be bilingual.

And I applaud her effort for doing this.

You know, she allowed the person in this position, and Alberto and
myself, to go out into the communities.

Now, in doing so, one of our primary duties as a voter outreach
director was also to conduct town hall wmeetings in different communities of
Arizona on the different ballot initiatives. In doing so, everything, of
course, was bilingual.

I am so thankful that we had bilingual folks in the different
counties that were able to assist in the Navajo Reservation, when it came
to areas like Fort Defiance, Kayenta, Chinle, and all of the Native
American communities, because without them, and they were covered, their
positions are covered under this provision, without them, I don‘t think
that I could have effectively shared the information so that they could
make a conscientious decision on the different ballot initiatives.

Especially in that election where we had initiatives that were
affecting the Native American community, three different gaming
propositions, they had a lot to win or lose.

And in moving right along in time, there was recently a proposition
that would have closed a county hospital.

A county hospital locally here that would have closed services to so
many folks in Central Phoenix, wajority Spanish speaking, a lot of low
income.

And this was, even though it was a county election, the folks that
stood to lose the most were the folks that this hospital serviced.

Many of these folks were registered voters. However, they were
monolingual Spanish.
The importance of bringing out this message -- at this point I was

the state director for Southwest Voter Registration Education Project.
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At this point so much information came out in Spanish to allow the
information to the voters saying your county hospital, the one that
services you the most, ig about to be shut down. Come to the polls.

Those are the small elections that the Latinos stand to lose the
wmost,

We lose 80 many programs on the local level, even though, you know,
the presidential elections, they bring in a lot of folks, they do a lot of
commercials, they do a lot of everything bilingual, and they have the money
to do so.

However, in the smaller elections when the Latinos have so much to
lose, we lose so many wonderful programs, like for school programs, bond
elections. There’s not a lot of money put into that.

Because of those small bond elections, maybe we have counties that
consolidate their polling places, so where you vote in one place in one
election will definitely change, and it's because of the consolidated
voting place. If it’s not in Spanish, what’s going to happen is that so
many folks in the areas where these programs are going to be lost, if they
don’t get the voters out, they’re going to lose those voters anyway.

Recently, of course, in my bio, when you read, I did run for the
Senate -- I know I have one minute left -- I wanted to share with you this.

My mother, my wother voted for the first time this election.

she had an opportunity and she was very blessed to vote for the first
time in voting for me. Okay.

And it was wonderful. However, it was a terrible experience at the
same time.

She voted at the Dreamy Draw legislative district ten. There were no
bilingual assistants outside. I stood outside, outside the limit, and I
explained to her how she was, you know, how to effectively vote for a
candidate, in connecting the arrows, just, vou know, we do have a mark
system and we have to connect the arrows, and I thought I did a wonderful
job explaining to her for the first time.

I forgot one important thing. So when she went in there, she was
lost.

The poll workers, they didn't deny her the right to vote, but they
did deny her the opportunity of being properly instructed in how to vote.

It was a terrible experience for her. She was heartbroken because
she thought maybe her vote didn’t count. Simply because there were so many
other candidates on there that she wasn’t sure whether or not to vote.

She never heard of them, and we had so many justice candidates on
there that she never heard of.

So she was wondering if I vote yes, if I vote no, when you vote would
you do more harm than good. If abstaining from voting, will her entire
ballot be tossed out.

So I forgot to give her those instructions, so she was heartbroken
thinking that her vote didn’t count.

For so people like my mom, I’'m asking that we c¢ontinue to extend and
to reauthorize. Like my mom, there are so many cases. And for all of
those folks that are going to apply for citizenship as a result of this
passage of Prop 200, Prop 200 will disengage so many voters because of the
new ID requirements and because of the new strenuous, not only iD
requirements, but the citizenship requirements that are going to be imposed
on the voters. Our Latino voters stand to lose so much.
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I'm very concerned about this not being reauthorized.

I'm very concerned that we're going to lose, where we call ocurselves
the sleeping giant that is awaking, if we don’t have this reauthorized,
this is just like giving that sleeping giant a sedative.

Thank you.

MR. CHANDLER DAVIDSON: I’'m going to take a couple of our speakers
ocut of order, because they are both going toc be addressing an issue from a
different point of view, as I understand it, and I think it would benefit
the commission to hear both of them give their points of view, and then for
us to be able to ask them questions before at least one of them has to
leave.

and so with your permission, I will ask Mr. Ortega to present his
views.

MR. DANIEL ORTEGA: Thank you very much.

I appreciate this opportunity to come before you today, and
especially to give you an opportunity to deal with the reauthorization of
the Voting Rights Act, and for taking me out of turn.

I thank all of you.

First, my name is Daniel Ortega. I'm an attorney here in Phoenix and
have been practicing law for approximately 28 years. I say approximately
because I haven’t gone beyond 28.

I don't want to say 40 like Paul here.

Approximately 28 years, and having in that time handled a variety of
cases involving election law as well as issues related to the Voting Rights
Act.

I've specifically handled over a dozen election cases in my career.

I have been involved in both the redistricting legislative and
congressional district cases.

I was also co-counsel to Paul, with Paul Eckstein, on a lawsuit that
was brought against a high school district, Phoenix Union High School
District, asking to split up the districts. And we were successful
in doing that.

Currently I am Arizona counsel on the legal challenge against
Proposition 200, along with MALDEF, who is also here.

In the redistricting cases that come around every ten years, I've
represented Congressman Ed Pastor in the first one back in 1990. This time
I represent Congressman Ed Pastor as well as the Hopi Tribe.

Currently that litigation is underway, and I am representing the Hopi
Tribe.

I'm a member of the national council and alsc board of directors.

I'm a member of the National Farmworkers Service Center board, as well as
Hispanic Bar Association board here in Phoenix, Arizona.

If ever there was a time in the history of Arizona to reauthorize
VRA, it is today. There has never been the onslaught of legislation
and actions taken that affect voting ever in the history of Arizona as
what’s occurred in the last year.

And it started with the license the voters gave the legislature of
this state in approving Proposition 200.

Proposition 200, as you know, under sections three, four, and five
deal directly with changes to the election laws regarding new regquirements
for registration as well as new requirements for voting.
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But because they did it so poorly and the drafting was so bad, they
had to figure out a way to fix it.

They attempted to fix it. Luckily we have a governor who chose to
veto the bill when they tried to fix Prop 200 and sections three, four, and
five.

The problem is we don’t know how long this governor will be there.
And we'll continue to need the protection of justice and pre-clearance with
regard to the changes that I believe will be made by this reactionary
legislature in the future.

I always want to -- last week I heard the governor talking. She told
a group of us that she was going to veto the bill dealing with the changes
in the election laws to try to fix Prop 200.

And she said that the bill was on its way to her office and she was
going to get her veto stamp out to make sure it was vetoed. She also
said something very interesting.

She said this is the legislature that’s also going to get rid of the
Equal Employment Opportunity office for the state of Arizona. There
are only two states in the whole country who don’t have EEO offices, and
they are Alabama and Mississippi.

This state wants to join that group of people.

If ever there was a time for the Voting Rights Act to be authorized
and Section 5 be directly applied to Arizona, it is now, folks.

We're talking about legislature that believes in English only.

We're talking about legislature that doesn’t believe in bilingual ballots.

We're talking about a legislature that’s trying everything in its
power to disenfranchise a segment of voters primarily which are the
Hispanic community and the Native American community. We definitely
and unequivocally need the protection of the Voting Rights Act, and in
particular Section 5.

I know that my colleague Paul is going to speak to the contrary with
regard to Section 5 and its application, and I recognize the debate that
exists about how the Voting Rights Act has benefitted the Republicans.

I would be dishonest if I didn’t tell you that. But there has to be
a balancing. The balance has to weight in favor of people of color and the
minority communities who have historically been disenfranchised from the
electeoral process and but for the Voting Rights Act would not have had the
gains that they had over the years to ensure that people of color can elect
candidates of choice. We have made unbelievable strides in
legislatures across the country, in city councils across the country, in
the Congress across the country, all because of the Voting Rights Act.

Has it benefitted the Republicans? Yes, it has. I will not tell you
that.

So the Democrats argue that we’'re better off without Section 5
jurisdiction and allowing the process to take care of itself and elect more
Democrats because the policies that come out of legislature and the things
I'm complaining about this legislature could be taken care of at that
level.

But what that really says is that we should take the chance to be
elected, Hispanics and Native Americans.

That would be the cost to assure that more Democrats get into the
legislature.
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Before the Voting Rights Act, Democrats didn't take care of Hispanics
and Native Americans.

It took the Voting Rights Act to do it, and I urge you, I urge you
now is the time to reauthorize the Voting Rights Act, to please remember
that we’re dealing with an environment that is hostile to people of color.

They color it with an anti-immigrant code. It is nothing but a code.

It is primarily in this state anti-Mexican.

And it’s going to spill over into our voting laws, and we need the
Voting Rights Act to protect us.

Thank you.

MR. CHANDLER DAVIDSON: Thank you, Mr. Ortega.

Mr. Eckstein.

MR. PAUL ECKSTEIN: Thank you very much.

Chairman, members of the commission, my name is Paul Eckstein.

As my goed friend Dan said, I have been a lawyer here for 40 years.

I have worked on a number of election cases like Danny, written
initiatives, indeed opposed the first attempt at English only in 1988,

As Dan said, he and I and a lawyer from the Legal Defense Fund
brought an action under Section 2 in the early 1990s, I think it was 1990,
to force the Phoenix Union High School District to elect its board members
by district, rather than at large.

Prior to that board members had been elected at large, and even
though at that time I think approximately 30 percent or 40 percent of the
students were members of one minority group or another, Latinos or African-
Americans, I think there had only been one or two African-Americans and/or
Hispanics that had been elected to the board.

Since that time with districts, a number of African-Americans and
Hispanics have been elected to the Phoenix Union High School board.

I point that out because that action was not Dbrought out under
Section 5. That was brought out under Section 2.

One of the things that I would like to stress is that in my belief
Section 2 and the 14th Amendment are sufficient tools to deal with the
issues that are before a number of states, including Arizona, today.

I have worked on several Congressional and legislative redistricting
actions.

As the chairman said, one in the 1980s, I think 1982, and one that
started in 2001, and is still going, and may be going until I retire from
the practice of law.

Indeed we have an appeal in that case before the Arizona Court of
Appeals next Tuesday.

We have, as you may know, a different kind of law in Arizona that it
was adopted by initiative, an amendment to our constitution, that provides,
number one, that an independent redistricting commission do the
redistricting; number two, that the commission meet six particular goals,
one of which truly is unique, that is the favoring of competitive
districts. I am, as the chairman noted, a member of the national
board of the Lawyers’ Committee and a regional vice chair, and I need to
say right up front that it’'s very generous of the Lawyers’ Committee to
invite me to be a participant here, knowing that my views are different

than I suspect the wmajority and maybe everyone connected with the Lawyers’
Committee except for me.
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I have this view based on 30 years of experience in the trenches, and

I would like to share that with you.
I want to make five points.

The first point is that I sericusly question the necessity and wisdom
of renewing Section 5 of the Voting Rights Act of 1965.

I do not guestion that when it was adopted in 1965 the Voting Rights
Act was necessary. I do not question that in the 1960s, ‘70s, and
"80s the Voting Rights Act of 1965, in particular Section 5, were used
effectively to elect members of minority groups, African-Americans in the
south, Latinos in Texas and Arizona and California, and perhaps other
states, New Mexico certainly.

1 suspect that the panel and the staff of the panel is well aware of
a law review article that appeared in the October 2004 issue of the
Columbia Law Review authored by Samuel Issacharoff, and it’s entitled Is
The Voting Rights Act a Victim of Its Own Success.

I don’t have time to reiterate the arguments, and I couldn’t
reiterate them as well as the author, but I want to go on record as saying
I subscribe to the positions taken by the professor in that article.

He asks the question, comparing the situation of African-Americans in
New Jersey, which is not covered by Section 5, and Georgia, which is
covered by Section 5, asking why the African-Americans in that case in
Georgia should not enjoy the same rights to form cross political
connections as African-Americans in New Jersey.

I ask a slightly different question.

That is, 1f this Section 5 is so good, with states like Georgia and
Alabama and Mississippi and Texas and Louisiana and somehow Alaska and
Arizona, why is it not adopted at the national level? If it is really that
good, why not adopt it at the national level.

T think I ask the question, the answer is in part we know why it
isn't, because politically that just wouldn’'t happen. It can’t happen.

The second point I want to make is that Arizona should never have
been added to the list of states covered by Section 5 of the Voting Rights
Act when it was added in 1975 Arizona was added in 1975 because of an
amendment that Congress had adopted that said a voting test included the
fact that ballots and other information were not made available in the
language in which five percent of the people, other than English, five
percent of the people spoke.

To wit, Spanish.

And in a state where more than 50 percent of those who were
registered to vote -- were not registered to vote, are those who were
eligible to vote, did not vote in the presidential election.

Arizona was such a state, in 1975.

But Arizona is not such a state today.

I don’t deny there are innumerable injustices that go on every day in
thig state. There are major and minor slights, and they need to be
dealt with.

Oftentimes through the courts. Sometimes through the political
process.

But Section 5 is too blunt a tool, too blunt an instrument to deal
with those kind of acts. What fine company Arizona has, states in the
old Confederacy.
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I ask, where is Arkansas, where is Tennessee, where is North
Carolina, where is Virginia.

Arizona has had, under the Voting Rights Act, and if there’s any
qguestion about it, I certainly subscribe to the notion that federal law,
whether it’s in the Voting Rights Act or not, ought to make absolutely
clear that ballots are provided in other languages.

Maybe the five percent threshold ought to be lowered.

I certainly support that.

And I think that if one does that, one solves the problem that
Section 5 is designed to do. Oliver Wendell Holmes said a hundred
years ago that when the reason for a rule ceases to exist, the rule ought
to cease to exist.

That’s where we are, at least in Arizona, and I submit, based on my
knowledge, the nation.

The third point I want to make is that Section 5 c¢reates an
incredible burden, an incredible burden on the states and other
jurisdictions that have to deal with it. The burdens are cost and time.

Every time one goes to a particular county that is responsible for
redrawing district lines, one is met with the argument, it’'s going to cost
us a whole lot of money to redraw those precinct lines, and we don’t have
encugh time to do it, even though the argument is made in January for a
November election.

I face that argument time and time again. And I almost believe it.

I know they have the time to do it, but I also know that the
costs are incredible.

Every single precinct line change in Arizona has to go to the Justice
Department to be pre-cleared with Section 5.

That is an enormous waste.

I haven’t tried to add it up, but it wouldn’t shock me if there’s §5
wmillion in salaries and computer time that is spent this date to try to get
precinct lines cleared by the Justice Department. That is a waste.

Fourth point is that Section 5 is subject to manipulation.

It’s subject to manipulation by the bodies responsible for redistricting.

It's subject to manipulation by the Justice Department. And
it’s subject to manipulation by incumbents that use Section 5 to justify
understandably increasing people whe are favorable to them to make sure
they get elected.

As far as bodies responsible for redistricting, we see in the
legislative redistricting a special case of that where the Justice
Department and the expert hired by the Justice Department in federal court
approved 55 percent of voting age Hispanics in district 14, and when the
independent redistricting commission got a hold of it, it was boosted to 58
percent.

Fifty-five percent was sufficient. Pifty-eight percent was put in,
and as a result they couldn’t meet the competitive goal as required by the
Arizona Constitution.

Final point I want to make is that Section 5 was designed as a
temporary measure.

It was voted on again -- first voted in 1965, voted on again in 1982,
extended for 15 years in 1982 to 1997

And then sunsetted in 2007.

That's why we’re here.
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I realize in Washington the temporary often have a way of becoming
the permanent.

But it not ought to become permanent without good reason. I
think, I truly believe based on my experience in the trenches that Section
2 of the Voting Rights Act, which is not up for remewal, should be kept in
the act at all costs, and the 14th Amendment are sufficient tools to allow
protection of minority voting rights in Arizona and in the United States.

Thank you very much.

MR. CHANDLER DAVIDSON: Thank you, Mr. Eckstein.

Now I will give the commissioners a chance to ask both Mr. Eckstein
and Mr. Ortega questions.

HON. REBECCA VIGIL-GIRON: Mr. Eckstein, I'm president of our
National Association of Secretaries of State. I'm from New Mexico.

And a few years ago, just before we passed the Help America Vote Act, the
Justice Department, of course, identified 37 states throughout the United
States that have very high language minority populations.

And basically telling all of us, New Mexico already translating into
Navajo and Spanish, all of our election materials, but telling the other 36
states you must translate into those languages where you have five percent
or more of one minority population or another language-wise.

Well, 36 states, more or less, said, oh, no, we can't, we can’'t do
it, we want an exemption until 2007.

Back then I didn’t realize why they wanted to wait wuntil 2007, until
I was invited and brought up to speed with what was going on today and next
vear and the year after that. The reason why we need to reauthorize
is because they will not do it on their own.

They will not translate on their own.

Not because there aren’t plenty of people out there to translate and
that know how to translate into those wvarious languages, but because they

don’'t want to take the time, the effort, and they use the excuse of money
as well.

I don't buy that.

And that’s why we have to reauthorize.

Please, your thoughts.

MR. PAUL ECKSTEIN: Chairman Vigil-Giron.

HON. REBECCA VIGIL-GIRON: Vigil.

MR. PAUL ECKSTEIN: Before I answer that, I want to make one point
that I neglected to make.

Mr. Ortega is absolutely right about Proposition 200.

Proposition 200 was submitted to this Justice Department for pre-
clearance.

And they pre-cleared it in record time.

If Section 5 of the Voting Rights Act was designed to do anything, it
was designed to make sure that a proposition like Proposition 200 would not
ass.
? And if one is going to do -~ if one is going to renew this act, one
has got to figure out a better way to make sure that non-political
considerations are visited upon propositions like Proposition 200.

And whether it goes to courts or not, I don’t know, but I was shocked
at what the Justice Department didn’t do, particularly in light of what
they didn't do in our case, which they had three districts that they had
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previously locked at three times, and diddle-daddled for 45 days, and ended
up doing nothing.

Now, in response to your question, I absolutely agree that there
needs to be legislation, whether it’s in Secticn 5, Section 2, or
independent legislation, to make sure that different language groups, and
as I said I don’t know where the threshold ought to be, have the right to
have ballot and voting information in their languages.

And I would go further.

I would appropriate the money to have pecple to translate, to make
sure that those people who are citizens of the United States, whose
primarily language is another language, have the right and the ability to
vote in their languages.

But one does not need the pre-clearance provisions of Section 5 to
accomplish that. That is my point.

HON. REBECCA VIGIL-GIRON: Well, I think it’s more or less an
insurance until we get to that point when we can pass legislation within
our states.

It’s not the other way around.

I don‘t think that states will take it upon themselves to pass
something that is fair and just for the minority populations within their
states.

MR. PAUL ECKSTEIN: I wouldn’t leave it to the states.

This is something that I would press on Congress.

The point is if Section 5 is such a wonderful thing, why did it not
operate to prevent the operation and the enactment and effectiveness of
Proposition 200.

HON. REBECCA VIGIL-GIRON: I think Daniel wants to answer that.

MR. DANIEL ORTEGA: The Justice Department, as I understand it, pre-
cleared the provisions of Prop 200 so that the Secretaries of State and the
counties, and anybody that was going to have an election, there was an
election in March, what the Justice Department said wasg pre-clear the law
so that you can begin to put together the policies and the procedures or
guidelines that you’re going to operate under to implement Prop 200.

But those procedures are geing to be subject to pre-clearance.

So it’s not over.

That gave them the go ahead to put together the guidelines under
which to operate, so it’s not over.

HON. REBECCA VIGIL-GIRON: Thank you.

HON. PENNY WILLRICH: I have a guestion for Mr. Ortega.

Given Mr. Eckstein's position, and if Section 5 is not reauthorized,
it appears that we might return to a case-by-case challenge of a Voting
Rights Act violation.

Do you think that that is really a wise way to handle it, or would
reauthorization of Section 5 perhaps with some changes or some measures to
tighten it up be more effective? MR. DANIEL ORTEGA: Well, I'd like
to say that having the federal government involved in the pre-clearance
process that presently exists is a good safeguard for what we potentially
believe could be violations of the Voting Rights Act and a measuring stick
by which we can all operate.

The bottom line is that typically litigation ensues in either
direction, so you're always going to have litigation.
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But I think the Justice Department and the way it has gone about with
vegard to pre-clearance, and many of the things that occurred in Arizona,
has provided what I believe to be a good measuring stick and a good
guideline for how commissions, legislators, city councils, counties
operate, and the way they redraw their districts and/or enact ordinances
or laws.

MR. PAUL ECKSTEIN: If I could respond, I think as Professor
Issacharoff points out in his article, one of the evils of the pre-
clearance provision of Section 5 is that it is in the hands of a political
department.

Now, there are those that say that the Civil Rights Division, in
particularly the voting rights section, are immunized and isolated from the
politics of that department.

I don’t know cne way or another whether they are or they aren’t.

But one thing I know is that the invitation, the opportunity to do
mischief is there. And I have seen results that are difficult to explain
in any way other than political action.

One of the problems with Section 5, the pre-clearance provisions of
the Voting Rights Act, as Mr. Ortega has said, is that those in power,
either in the legislature or in Arizona, in the case of the independent
redistricting commission, can and I believe have taken advantage of Section
5 to pack minorities in certain districts to make sure that the vote that
the minorities would typically give typically to Democrats is widely
dispersed.

And I gave you the example of district 14.

That commission did not have to do that.

It used Section 5 of the Voting Rights Act as an excuse, even though
the Justice Department had blessed 55 percent, even though the expert
called by the federal court in 2002 had blessed 55 percent, they put in 58
percent.

There was no reason, no necessity to do that.

HON. REBECCA VIGIL-GIRON: I don’t understand the word packed.

They already lived there in those areas.

The gerrymandering that goes on during these redistricting procedures
and processes is unbelievable what they do to some of our communities.

I know specifically in Albuquerque, in Bernmalillo County, it’'s like
the problem is cut in half.

I1f they would sue we, I want them to sue me, so that we can prove
that this is a strong district that could be primarily of all of the
reservation of the Isleta Pueblo.

It hasn’t happened yet. I don’t really like that word packed.

We're already there.

We're not moving in because somebody is paying us to move into those
areas sc we can have that 58 percent, or whatever the test is.

MR. PAUL ECKSTEIN: There’s no doubt that there are minority
groups in Arizona, Native Americans particularly on the reservations, that
provide a concentration of particular minorities groups, and Latinos in
Tucson and Phoenix.

And no one is saying that people cught to move out of their
districts.
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The point is that lines can be drawn anywhere, and if the line
between district 14 and district 10 had been moved north rather than kept
where it was -- I'm sorry, moved south so that there were more Latinos in
district 10, we might have a state senator sitting on this panel.

That’s the point.

Three percent Latinos were not necessary to allow Latinos to elect
representatives of their choice, given the £fact they had 55 percent
Hispanic age voting population.

That three percent could have made the difference, 1if not this year,
next year, or the mext year in district 10.

MR. NED NORRIS, JR. : I'm debating in my own mind whether or not I
should ask this gquestion.

Mr. Eckstein, you had commented, I believe, that you felt that
Section 5 could be manipulated. I think that was the term that you used.

What do you mean, and could you give me an example, of manipulation
of Section 5?

MR. PAUL ECKSTEIN: We spoke of three groups that can manipulate.

Number one, the Justice Department, which can, depending on who's in
office, decide that there need to be more of a particular minority group.
And that’s typically the way it is manipulated. And we saw that in
the Supreme Court case of Georgia versus Ashcroft, where the Justice
Department insisted in its pre-clearance procedures under Section 5 that
there be a higher percentage of African-Americans in certain districts.
And when the Supreme Court loocked at it, they said no.

There were alternative ways to do that.

So it clearly is susceptible, it’'s susceptible in terms of timing.

The Justice Department has 60 days and it can grant itself another 60
days to do the pre-clearance.

Last year at this time the Justice Department submitted -- it was
given a new plan that was identical to a plan they had pre-cleared a year
before, except for three districts. It didn’t take 60 days to pre-clear
that plan. Yet they never got around to doing it.

Forty-five days went by. We were up against election deadlines in
Arizona, and the Court of Appeals stayed the judge’s order which provided
for the creation of that new map.

I think that was a potential for manipulation.

The bodies that do the redistricting, in some states legislatures,
and in Arizona the independent redistricting commission, and in other
states commissions like Arizona, can and often do use the Voting Rights Act
as an excuse to pack, and that is an acceptable word and it is a word that
people who do this understand very well, although they would deny it,
minorities into certain groups so as to limit their influence.

One knows, i1t is important that under Section 5, and it is the law,
minorities be able to elect representatives of their choice.

But, it is also well known that by putting wore minorities into a
particular district, one limits the ability of those minorities to be in
other districts and therefore have at least an influence on the election in
other districts.

That happened in Arizona, in the 2001, 2002 redistricting.

It happened with district 23.

Pete Rios was the genator from that district. He was district six
under the old map. And he and my clients in the redistricting case urged
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the independent redistricting commission to move the line so that there
would be more Latinos in that district, even though it was well under 50
percent, because that was a, what’s called, an influence district.

And the Justice Department agreed with us on that one.

But I think the commission took advantage of that saying, no, there
is no such thing asg an influence district. We are going to, here’s the
word again, pack Hispanics into certain districts, and if Pete Rios only
has 25 percent instead of 29 percent, so be it.

Third, the third way in which the act can be manipulated is by
candidates, when they're in the legislature, and legislators are looking
out for their self-interest, candidates can say and often do say, look,
the Voting Rights Act requires that people in my district be able to elect
representatives of their choice.

I'm their representative.

Let me tell you, I need 60 or 70 percent to get elected.

Every politician, every politician argues for getting as many votes
that will elect him or her as possible.

I understand that.

Those are the motivations that I think Section 5 derives.

MR. NED NORRIS, JR. : I guess the comment I would like to make is
whether or not the answer is to disallow any reauthorization of Section 5
versus looking closely at the section itself and see how any legislation
might be able to address those concerns.

I’d like to hear Mr. Ortega’s comments.

MR. DANIEL ORTEGA: I think what I find interesting about -- and Paul
is not making this argument. I'm not saying that he is.

But what I’ve been hearing generally about the opposition to the
reauthorization has been more so from leaders within the Democratic party.

And if you want to talk about manipulation, what some of the leaders
within the Democratic party are saying is that it's more important to elect
more Democrats in the state of Arizona, and they can coexist with making
those Democrats people of color, Native Americans or Hispanics.

Therefore the shift in percentage of two or three percent in a
particular area, that would give a Democrat the opportunity to be elected,
who could be a person of color, is also important to the process.

The problem with that is it‘s all, though I think some people are
well-intentioned, and I think some people are making that argument in good
faith, the fact of the matter is it doesn’t work that way.

And that what you do have is Anglo Democrats elected in those
districts where those shifts are made for the most part. Okay.

Not as a matter of design, but just simply as a matter from the
standpeint of voting patterns.

And so the way to deal with the numbers as it relates to electing
Hispanics who are not incumbents to new legislative districts is extremely
important, and the numbers that we get, I think, are highly protected by
Section 5 of the Voting Rights Act.

MR. CHANDLER DAVIDSON: I would like to exercise the chair’s
prerogative here to thank both Mr. Ortega and Mr. Eckstein for being here
today and engaging in the important and very civil debate here.

And now, I think, given time constraints, it‘s important to move
forward.
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We‘re told that we’ve got five minutes to go until the tape runs out.
So maybe before we resume, we just call a brief halt here and in a few
minutes get back to business.

Thank you very much.

(Brief recess taken. )

MR. CHANDLER DAVIDSON: Okay. At this time I would like to ask Mr.
Andrews for his comments, please.

MR. ADAM ANDREWS: In the spirit and purpose of this hearing, I would
like to greet all of you in my first language and the first language of
this area and just say is: (Whereupon, Mr. Andrews spoke his native
language. )

What I was just sharing is saying good afternoon and I want to thank
the chair and the commissicners for allowing us to be heard as it
references this act.

And in hopes that it would benefit all people and all walks of life.

I am pleased to serve as a panelist this afternocon and to share with
you the impacts of the reauthorization of this act will have on the Native
American community, but specifically I will speak to the impacts to the
Tohono ©O'Odham Nation.

As mentioned by the chair, my name is Adam Andrews. I’'m Tohono
O'Odham, and I work with the Tohono O©’0Odham Nation as executive assistant
to Chairwoman Vivian Juan-Saunders and our guest commissioner here Vice
Chairman Norris.

The Tohono O'Odham Nation recognizes the importance of its members to
participate in the Democratic process, both as citizens of the Tohono
0’0Odham Nation and as citizens the United States of America.

This is a demonstration of the value system, and the American value
system, that stems and speaks to responsibility and community
responsibility.

Historically voter registration and voter turnout on the Tohono
0’Odham Nation has been less than 50 percent of the eligible population.

Just recently the nation was able to field a voter turnout of 55
percent in this last 2002 election and a 59 percent in the 2004 election.

The Tchono O’Odham Nation, as mention earlier, is 2. 8 million acres,
and is located within the congressional district seven, with a total
eligible Native American population of 27,869, or in translation 6. 2
percent of the total population.

A large percentage of this, of those in this district are members of
our tribe, Tohono 0’0Odham.

The nation has about 28,000 enrolled members, and of which 17,000 or
64 percent of our population are eligible to vote.

And I want to share with you, to speak this afternoon specifically to
Section 203 and its benefits for us.

Tchono O’Odham Nation is covered by three counties. Primarily Pima
County, and Pinal County and Maricopa County.

As wentioned earlier, the tribe is 2. 8 million acres, which is
comparable to the size of Connecticut.

And with that, there are certainly counties that stem into portions
of our nation. But, again, as I wmentioned earlier, primarily the nation is
in Pima County.

A large barrier to effectively mobilize our tribal members to vote
has been the rural environment and the ability of the voter block to make
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it to the peolls on election day. And common reasons cited for low
voter turnout are a lack of transportation, a lack of supervision for their
children to get to the polls, employment responsibilities, and lack of
employment, and overall a lack of education and apathy towards voting.

Within the successes of the nation to be able to get people to the
polls in this last election, 2004, we were able to increase our voter
registration to close to 1,000 voters, and we attribute that success to our
partnerships not only on a grassroots level but also on a very state and
national level.

We were able to get support from the Intertribal Council of Arizona,
the Naticnal Conference of American Indians.

Organizations, nonprofit organizations such as the National Voice,
Moving America Forward.

The Democratic party reached out to tribes, and our tribe
specifically, to assist.

Pima County elections office and the counties that exist on our
nation.

And as I mentioned earlier, we were able to gain and increase our
voter registration to close to 1,000, a total of 955 newly registered
voters.

One of the avenues that we approached in getting the vote out in 2004
was to do early voting.

We were able to successfully do that and so much that we were able to
get 850 early votes cast within the last 2004 election. And a lot of
the tools and mechanisms that we used to address or get people to the
polls, not only during early voting but also during election, was to
provide incentives such as a barbecue as was mentioned by an earlier

panelist that is done at the rural areas. Also free goodies. You
know, T-shirts.
Also tribal members seek -- look to the government to guide them in

terms of what the issues are and what direction or suggestion they would
like the members to vote on particular issues or particular candidates.

And in doing so, we were -- the tribe was able to produce a voter
guide.

Also the tribe recently opened and began its own tribal radio
station.

And within the last year was the first year that we were able to have
the radio station during an election season.

We very much maximized that opportunity to speak in our native
language to members of the tribe on the iwportance of voting and
specifically making note, taking, making it specific to them that we all
have assistance for them in the polls.

And, again, going back to, as I opened my statement, I wanted to
speak specifically to the benefits of Section 203.

Pima County, as I mentioned, is primarily of the nation, and they
have been real helpful in respect to meeting the requirements or respect to
meeting our request to engage tribal members in the electoral process.

One of the ways is they seek out and they work with the tribe to
identify people within the nation that would translate material, translate
pamphlets, translate proposition language in our native language.

And those are put on audio cassettes and distributed throughout the
tribe.
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And I will say that most of our tribal members who do vote are elders
and, of course, certainly most, all of the members who are elders speak the
0’0Odham language as their first and primarily language.

We -- they also offer employment for poll workers to be tribal
members, so certainly that also assists in helping people to feel welcome
to the polls, and not feel a sense of fear, to cast their vote and to
participate.

And that we alsc -- they, the county has also been wore than willing
to accommodate early voting, specifically during a time when this last
election, during a time when a ceremony, tribal ceremonies were taking
place that would prohibit people from getting to the polls on that
particular day.

So we are very much in support of the key provisions that are being
considered for reauthorization, but specifically to Section 203 for the
reasons that I mentioned earlier. And I want to go ahead and
conclude my statements here, and again the Tohono O'Cdham Nation supports
the reauthorization.

MR. CHANDLER DAVIDSON: Thank you, Mr. Andrews.

Mrs. Calvert.

MS. ROGENE CALVERT: Good morning.

My name is Rogene Calvert, and I'm representing Houston, Harris
County, Texas. Tocday I plan to cover my experience as a community
leader in the rollout of the Vietnamese voting language assistance program
in Harris County.

I first heard the news that Harris County met the threshold for
Section 203 of the Voting Rights Act in late July of 2002 when
representatives of the Justice Department came to the National Organization
of Chinese Americans, OCA, annual convention to inform those of us there
that our local chapters or the cities in which we reside were part of the
jurisdictions that were deemed eligible based on the 2000 U. 8. census.

Having no prior knowledge of Section 203 and how it could affect our
community, I was delighted to know that our Vietnamese community in Houston
and Harris County would now have voting information in their native
language.

Shortly after returning to Houston, I spoke with our county clerk
Beverly Kauffman whose responsibility it would be to manage the county’s
Vietnamese voting language assistance program.

I suggested putting together a community advisory committee to assist
in this endeavor as I imagined there would be mountains of information to
translate.

And from experience I knew that simple translation is not an easy
task and would be best to have the translations reviewed and translated
back into English to ensure accuracy. Within a month the community
advisory committee met to discuss their agenda. Tackling the translation
of materials was both easy and difficult. Since other communities had
already translated voting information into Vietnamese, the county chese to
use one of those companies from another state.

The local advisory committee had issues with some of the translation,
down to the choice of words.

In some instances the choice of a certain word over another indicated
whether it was before or after the communist takeover.

And this was a great offense to the reader.
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Members of the committee recommended revisions of the translation.

0f course, revisions mean expense, and expense was not always
tolerated.

It was not as important or sensitive to a non-Vietnamese speaker who
had the decision-making power to deem if the change was substantive or not.

Just earlier in Harris County the change from the paper ballot to the
E-slate had taken place.

This, of course, is a critical part of the voting process.

As it turned out, the county was not able to put the E-slate ballot
in Vietnamese until two years later, March of 2004,

They gave us a reason for not having the E-slate ballot in Vietnamese
because the Internation Testing Authorities had not fully certified with
firmware required to run the necessary applications on the E-slate.

This was because of the lack of clarifying input f£rom the Election
Assistance Commission, EAC, which was authorized through the Help America
Vote Act of 2002. However, the EAC was not in existence yet.

Whether this excuse was valid or not we will never know.

We were, however, very disappointed, and this excuse seemed
indicative of the general attitude of the county.

To get done just what was necessary to get by.

After all, it was almost two years since we had begun the Vietnamese
language program, and the E-slate should have been one of the most
important things handled. Furthermore, the alternative left much to
be desired.

Instructions for using the E-slate was of course put into the
Vietnamese language along with a paper ballot template in Vietnamese. This
was held up next to the E-slate machine for the voter to read while looking
at the E-slate in English and Spanish.

It was during this election process that the Asian-American Legal
Center, AALC, documented voting problems among the Vietnamese.

The lack of Vietnamese speaking poll workers was a critical issue,
especially since the actual E-slate voting process would require more
assistance.

It was also noted that the translated paper ballot template and
instructions were not always available at the polls, or Vietnamese voters
were instructed to go downtown to get them.

Furthermore, poll workers were not properly trained to know about or
to use the translated paper templates.

As a result of this less-than-satisfactory effort, the Justice
Department and the county entered into a memorandum of agreement that
ocutlined certain terms that needed to be accomplished.

Some of these terms addressed the need for Vietnamese speaking poll
workers in precincts with 50 or more registered Vietnamese voters and
Vietnamese speaking workers on call for smaller precincts.

To emphasize letting voters know in Vietnamese that anyone can assist
them with voting, except their employer or agent of the employer or the
union.

I know this has been mentioned a few times today, and actually
I was called by the daughter of a woman -- the daughter was asking if herx
mother could go back and revote because when she went to vote, the poll
worker went into the booth with her, did not offer for the daughter to go.
The mother who was elderly felt very pressured and felt very rushed.
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Therefore she got nervous and ended up not voting £for the person she
wanted to.

And of course they couldn’t go back to revote.

Also it said that we had to address, it had to address the use of
county employees who speak Vietnamese to work the polls during election
day.

They had to keep strict records on who was trained and a checklist of
the items upon which they are trained.

They had tec employ on a full-time basis a coordinator for the
Vietnamese language program.

And they had to convene an advisory committee that mweets monthly
during the election cycle and whose meetings are documented in summary
fashion.

This agreement would continue through December 31lst, 2006.

This agreement has helped tremendously in implementing things that were
lacking previously or seemed to take excessive time to complete.

The Vietnamese speaking coordinator has been helpful in recruiting
more poll workers, but the numbers are still not enough to fill the need.

More resources are required to recruit and maintain these workers.

They need to be educated about the importance of this task, and their
employers need to be -- to understand why a day off from work is critical.

Many Vietnamese are euwployed in service industry Jobs or own their
own businesses and cannot take a day off without negative ramifications.

The suggestion to add a polling place in the densely populated Asian-
American area of southwest Houston was finally adopted. In the last
election, this polling place saw waiting lines every day during the early
voting period as well as on election day.

The familiarity and convenience of this site run by Vietnamese poll
workers as well as it being a presidential election year and we had a
Vietnamese American on the ballot drew Vietnamese voters from all over the
county and many first time Vietnamese voters as well. With the
cbvious success of the Vietnamese language voting program, the large and
diverse Asian BAmerican community in Houston is hopeful that the Chinese
language can be next.

Community leaders are willing and ready to work with the county on
incrementally translating information into the Chinese language.
Congressman Al Green, who has a large part of the Asian American population
in southwest Houston in his district, has committed to finding resources to
do so.

I am somewbat dismayed, however, at the possibility of this happening
without Section 203 making it mandatory.

I recently spoke with the county clerk to introduce the idea of
working voluntarily towards this end, as she too agreed that in due time
the Chinese population would probably meet the threshold, but she indicated
that wunless it was mandatory she wouldn’t be as, quote, enthusiastic.

I think this statement sums up my experience with the local
municipality in charge of the language assistance program.

Unless it is mandatory, it would be done less enthusiastically.

Unless we have the Voting Rights Act and especially Section 203, the
effort to assist limited speaking populations with the right to vote would
be less than enthusiastically accomplished, if at all.
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Thank you all for the opportunity to share my thoughts and
cxperiences with you. We are on the brink of making or breaking a
very important program that has ensured that many persons in this country
can exercise their right to vote.

Please let those who make this decision know that hundreds of
thousands of individuals in Houston, Harris County, are grateful for the
language assistance program in both Vietnamese and Spanish.

Thank you.
MR. CHANDLER DAVIDSON: Thank you.
And now I will ask my fellow commissioners to -~ I'm so sorry.

I'm so sorry.

Mr, Lewis, I apologize.

MR. JOHN LEWIS: Thank you. Thank you for the opportunity to be here
and to speak in support and need for the Voting Rights Act and its
reauthorization.

Welcome on behalf of the Intertribal Council of Arizona to Indian
country.

Here in the state of Arizona, tribal nations occupy approximately 27
percent of the land base here in the state of Arizona.

Nationally, the land base here with the tribes in Arizona is over 50
percent. So this really is Indian country.

We also as have heard Tohono 0’Odham is the size of Connecticut.
Navajo Nation is the size of West Virginia. I guess that wmeans we have 48
states to reclaim yet.

What I want to do is give you a little history, and the importance of
it, because this has been an ongoing struggle, as it is with the other
people that have been here before you today. This is something that
ended here in Arizonma with the recognition of the right to vote in 1948 for
the American Indian.

In that Supreme Court decision, the Arizona State Supreme Court, Levi
S. Udall, the father of Congressman Morris Udall, quoted the Indian law
scholar Felix Cohen, that in a democracy suffrage is the most basic civil
right since its exercise is the chief means whereby other rights may be
safeguarded.

To deny the right to vote, one is legally entitled to do so, is to do
violence to the principles of freedom and equality.

I think that really does lay the foundation for what we’re about
here, and what the act is about, and something that we do have to continue
to protect.

The issues that have been facing the Indian people, particularly here
in Arizona, is of a rural nature and the distances here that people have to
travel, long distances. And tribes are scattered throughout.

We have a tribe located in the bottom of the Grand Canyon.

And all that has to be considered in designing how best to ensure
that there is maximum voter opportunities.

The idea of distances is real crucial in terms of where voting is to
rake place.

The other thing that is important to recognize historically is that
there’s -- the citizenship of Indian people wasn’t until 1924, before
Indian -- American Indians were recognized as citizens of the United
States.
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And one of the leaders of Indian rights in that era was Carlos
Montezuma, a Yavapai Indian, from Fort McDowell, an Indian reservation here
in Arizona.

And it wasn’t again until 1948 until recognizing the right to vote.

But as citizens of the state and citizens of the tribal nations and
citizens of United States, this is, this is all important that those rights
are upheld.

The other area is in the role of the American Indian people in terms
of locking at the military service in World War II, and joining in
defending the country before they were citizens in 1947.

Returning veterans, not only here in Arizona but in New Mexico and
other states where there’s an Indian population, came back and fought for
the right to vote and achieved it. So this is something that is not
unigue to Arizona as Indian people, but all Indian people across the United
States has had to deal with.

So those, I think, are important things to remember as we look at

this area. There’s been continuing struggles in terms of
implementing and participating in voting. There have been the type of
thing that was mentioned here, in relation to redistricting. There

is the challenges that Indian people have faced at the polls, and just the
basic information access to it.

The locations of precincts and other things.

And but most important was the language and ability to get assistance
and to have assistance in the polling places and as part of voter
education.

All these things are really key to the opportunities.

80 we see that the 203 is a very important part of the Voting Rights
Act, and that really does need to be protected and enhanced in terms of
what'’'s happening here.

As has been mentioned, Proposition 200 regquiring identification or
different forms of identification, including pictures, how difficult that
is. And we have citizens, Indian citizens who may not have been born in
the United States because our tribes extend into Mexico, and those areas
are being -- need to be challenged and dealt with in an appropriate manner.
And birth certificates and other forms of ID, Social Security, all are
difficult in many of the tribes to produce in terms of what’'s been now
required. So there is a need for the ongoing challenge in those areas.

Just the idea, as we wmentioned, people of color here, with surnames,
very similar in terms of the American Indian population.

And Hispanics. In terms of people of color, we’re all treated the
same.

There’s no distinction, American Indian, Hispanics, and others, in
terms of the attitudes and barriers, we all face it equally.

So, again, all those issues that have been discussed here are
applicable to the American Indian.

So voting rights, the Voting Rights Act, and Section 203
specifically, that we really do need to enhance in order to ensure the
viability of the democratic electoral process and to ensure that all
citizens are encouraged to vote in exercising the most basic civil right,
the right to vote.

Thank you.
MR. CHANDLER DAVIDSON: Thank you, Mr. Lewisg.
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Now I'll invite commissioners to ask any guestions that they would
like.

HON. REBECCA VIGIL-GIRON: You mentioned that, and I didn’t quite
understand who gave the excuse that the EAC was not in place before 2004,
so that the firmware for the E-slate, and I can’'t remember what company
produces the E-slate --

MS. ROGENE CALVERT: I have to look it up, but I have it with me.
The county gave us that excuse.

HON. REBECCA VIGIL-GIRON: Okay. Well, the firmware for any
type of voting equipment is actually tested by our national laboratories,
our testing authorities.

The firmware goes to one location, and then the software goes to
another location to be tested.

So it was the responsibility of the company to have sent that and be
certified in order for them to have brought it back to your county or
state, or however it is that you purchased voting eguipment.

The EAC was in place shortly after -- latter part of 2003, The
moneys that were also appropriated for the creation of the EAC came later
on. The Help America Vote Act was 2002,

50 getting the ball rolling in regards to the Help America Vote Act
process was a long process, but they were in place by January, February
2004.

Not 100 percent, but they were in place, so they should not have used
that excuse.

MS. ROGENE CALVERT: It was the 2003 election that we didn’t have it

ready. 8o it could be that they weren't ready. It was Hart
InterCivic.
HON. REBECCA VIGIL-GIRON: Hart. Yes, I know them. So it’'s

their responsibility to get that firmware certified and be brought back to
your county to be recertified by your county.

MS. ROGENE CALVERT: And would the EAC have to have input into that,
so if they weren’t up and running at the end of 2003, then that would have
been a reasonable excuse?

HON. REBECCA VIGIL-GIRON: What's happening right now is the EAC and
the National Institute of Standards and Technology have joined to create
new standards for voting equipment.

Those new standards are based on the voting equipment that’'s
identified in the Help America Vote Act, and those will be out hopefully by
the end of April, beginning of May, on the national registry so that the
public can make comments for 45 days. And then we’ll adopt them once we
join the EAC in July of this year, so that everyone, the vendors will know
what to create out there, based on those standards.

MS. ROGENE CALVERT: We were suspecting or suspicious of whether or
not this thing sat on someone’s desk and didn’t get the attention it needed
to move it along.

That was sort of what I was inferring, is that perhaps people just
weren’t paying attention to it.

HON. REBECCA VIGIL-GIRON: I don’t believe it would have been on the
end, NASED is the responsible party right now, National Association of
Election Directors. They're going to be replaced by the EAC for the
certification process and give those numbers to those companies that are
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producing the voting equipment. We’1ll wait to make that transition,
but NASED wouldn’t have sat on it. That’'s for sure.

MR. CHANDLER DAVIDSON: Other questions?

HON. PENNY WILLRICH: I’d like to ask any of the panel members that
are still here if there are any specific acts of discrimination that have
been related to you or that you are aware of that has occurred, and how, if
it did, the Voting Rights Act helped to resolve those issues that arose.

MS. LYDIA GUZMAN: I‘'d like to answer that. Thank vyou very much.

This is in reference to those folks who go to polling places, and
I*ve seen this over and over again, and I’'m going to use a general, you
know, answer for this.

We have folks that sometimes because of the consolidated voting
places they go and vote at the wrong place.

And in giving out the information, sometimes, you know, the
information that'’s posted on the door is so small that you misg it. You're
not sure whether it’s one of those small things that you see when you walk
into the bank where it says member FDIC. Right. It’'s real small.

In there, you know, obviously it says you have the right to request
information in Espanol. Right.

But you miss it, because you’'re in there and you want to go vote,
then they say, you know, you’'re not on the rolls.

So at this point, you know, this is when, this is when, of course,
you know, the opportunity has come up to -- for those folks to actually
point out and say, you know, like a poll worker or a poll monitor will
actually come up and say, lock, you have the right to request assistance in
Spanish.

In which, because of the lack of a bilingual worker in that polling
place, they were able to call somebody, you know, to do that.

However, still the fact that this person could have been potentially
disenfranchised because of that, this was someone who was a potential
falling through the cracks and being disenfranchised because of that.

Another is with provisional ballots.

In the provisional ballots, you know, many, many times when a person
requests a ballot, they receive the ballot, you know, teo vote by mail
absentee ballot.

And sometimes because of, you know, maybe you want to sit down and
you want to vote in the comfort of your own home or whatever, you lose the
ballot, you misplace the ballot, you spoil the ballot. The information is
not properly out there, you know, in Spanish or other languages to inform
the voter that they have a right to request another ballot at the polls for
those folks that have lost that ballot and the opportunity to vote
provisional at the polls or an opportunity to vote at the polls, is not
there in many, many times.

HON. REBECCA VIGIL-GIRON: Let me answer the provisional ballot

concept. It's not for the people that have received an absentee
ballot or spoiled them.
It‘’s for the person that is -- does not appear on the roster because

he was not processed in time or his application was lost or it never
reached the location where it should have gone or it's for the person, the
first time voter, who registered to vote by mail.

Now, states treat provisional voting differently all over the United
States. 1I‘ve seen this. The way that we saw the absentee ballot
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situation as recent as yesterday in our legislation reform legislation, if
;"u received your absentee ballot, you can actually walk it the day of the
election to your polling place rather than your county clerk’'s office which
is 10 miles away from you.

80 you will have a chance to surrender your ballot, destroy it there,
and vote on the machine if you choose.

MS. LYDIA GUZMAN: I agree, and that is the case also here.

However, in many times when, when you lose your ballot, and you have
to go over there, and then of course at the polling place and the poll
worker says, I'm sorry, I'm showing here on your records that you already
voted early or you voted provisicnal -- an absentee ballot by wail, that
whole process in itself still needs to be worked out and wmore attention
from Section 203 can still be, you know, emphasized on that because we do
leose a lot of voters in that situation.

A lot of folks in the Latin communities and Spanish language voters

are choosing to vote by wail, because of -- that will alleviate the
pressure of voting at the polls and the pressures of somebody watching over
them, and they’ll be able to do the research. However, many times

because of the complex lives that we have and the busy work schedules, many
of us, and I include myself because I'm terrible at this, we lose things

in our homes. You know, you misplace it and of course on election
day, you know, a person tries, wakes an attempt of showing up at the polls
and trying to wvote.

Then, of course, when the poll worker says just this, then the
Hispanic voter may just turn away and say okay.

HON. REBECCA VIGIL-GIRON: I don’'t know what kind of fail safe voting
or emerdgency voting you have in Arizona, but in New Mexico if that does
happen you still can go to a polling place and swear or sign an affidavit,
get a ballot, it’s placed in an envelope, and then it’s questioned later
on as they’re canvassing the votes, did this person vote twice or is this
going to be accepted or not.

MS. LYDIA GUZMAN: And that should be the process here.

It is the rule. That is the rule here.

Then, of course, it’s the County Recorder’'s duty to verify to see if
this person voted twice by checking anything that was received in the mail
at the same time anything that’s also been voted on the provisional ballot
that’s in a separate stack.

However, before it gets to that process, many voters will be turned
away because they were given that excuse by the poll workers.

MS. ROGENE CALVERT: I don’t have individual cases, but I know for a
fact just from people that have run the polls or poll workers that the fact
that in the Vietnamese or Asian-American community where names, especially
Vietnamese communities, where you have just really a handful of surnames,
and they’re so similar, and also with the Asian language you put the last
name first, so there‘s a lot of mix up that when you’re loocking for a name
in the book and the poll worker can't find it if they’re not familiar with
the language and those customs and all, that has been very discouraging.

So having somebody who speaks the language and knows the culture has
helped a lot in understanding those nuances.

Also if there’'s questions just like she said, okay, I have a
question, when I show up, if someone can speak your language and takes the
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times to listen to you and looks like you, so that you feel comfortable
talking to them, that helps tremendously.

And they just come away better informed all the way around because
they’ve had the opportunity to read it in their own language.

So now hopefully there would be fewer mistakes or misunderstandings
because they’ve had a chance to understand it.

MR. CHANDLER DAVIDSON: Mr. Lewis, or, Ms. Smith, would you like to
add to that?

MR. JOHN LEWIS: I think it’s somewhat difficult to really
assess sometimes the outright discrimination versus -- although it is
there. And I think people feel it, and there’s certainly those
perceptions, but also part of the problem is that people manning the polls
may not be trained properly, and there is the communications and cultural
aspects of it.

And I think what’s -- as groups and organizations and individuals
promote voting, and you have a lot of first time voters, and they run into
one or two of these things, I mean, that's where the perceptions come in.

And sometimes they can be explained, just like is happening right now
in terms of what the alternatives are to proceed with and better understand
the procedures.

Again, that turns into perceptions.

But, in other cases, you know, there are other things that kick in.

But when challenged as to discrimination, it’s easy to roll off these
other types of things.

So that’s why I say it’s sometimes a little difficult to assess. And
I think that there does need to be gome effort to monitor better and
document these situations. And of course do better education, difficult as
it is, Dbecause people are volunteers that are manning the polls and
working with them.

But there needs to be some more thought given by everyone as to how
best to improve in that area.

MS. SHIRLEE SMITH: To add on, the experience that I had during one
of the elections or the previous election that I -- that we had ig the
provisional ballots.

The problem we had was miscommunication. The problem we have is
through physical address, and one of the tribes that’s in our county don’t
have streets, street names or house numbers.

8o they give directions by, you know, two miles, I live two miles
away from this building. That’s their physical address.

And the experience that came about in our county is that when they
had to vote, some of them had to vote provisional. And the problem that --
the reason why they weren’t counted was because their physical address
didn‘t match up in our system. 2And they were turned away because they
needed a physical address that they said maybe ten years ago when they
registered and they might have put a mile away, but this time they might
have said a mile and a half, not remembering.

So that was a communication.

And also the education part for the people to get the provisional,
you know, straightened out, we lost a lot of new voters because of that,
the provisional alsoc.
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As it goes along, rules and regulations have been passed so, you
know. I really think the Section 203 should be, you know, placed
ineffective because it does have impact on people.

MR. CHANDLER DAVIDSON: Mr. Andrews, finally, would vyou like to add
anything to that?

MR. ADAM ANDREWS: Not specifically to any strong examples of
discrimination but for Tohono 0‘Odham because our members are both on the
American side and the Mexican side, certainly the citizenship issue that
we're dealing with, but moreover, during the last election there was
threat of poll watchers who were to come to Tohono O'Odham Nation and
harness or dispatch some level of intimidation to tribal members, you know,
and then do some racial profiling, namely because, you know, our tribe is
the border there to Mexico.

But fortunately that was just that, hearsay, and we did not have any
prominent or paramount issues in relation to that.

But certainly that’s not to say that that may still be an issue in
the future, future elections.

HON. REBECCA VIGIL-GIRON: Dr. Ellis, do you think that it was not
just the fact that they recognized the Ute Nation or the Ute tribe as being
resource rich that the 1965 Voting Rights Act had an impact and all of the
provisions in it also had an impact, of were they treated any differently
because Colorado recognized them as having these rights? MR. RICHARD
ELLIS: I think that came, the impact of that was slow. I think the level
of hostility toward Utes was very evident in the late 1970s, 1980s.

I really do think that the economic factor has probably been most
important. Today the Southern Ute tribe of La Plata County is the
largest employer in the county. People think it's because of the
casino, but it’s wore oil and gas.

But they are the largest employer. If the Ute Mountain Ute tribe
isn’t the largest, it’s got to be one of the top one or two.

That’s had a huge impact.

It also increases jealousy, and I've said in class and heard Southern
Ute tribal chairmen say it as well publicly that people in La Plata County
like the Southern Utes when they’re poor, but when they have money then
they don’t like them quite so much,

La Plata County, for example, demanded that the Southern Ute tribe
provide the salary costs for the automobile, equipment, et cetera, for a
police officer, county sheriff’s patrolman, because of the heavy traffic
that would be generated by the casino.

We have a ski area which is not charged for a policeman. And we have
a college, which generates a whole bunch of traffic, and it was the added
expense, you know, caused by gaming, which is alcohol free, for the
Southern Ute tribes.

So economics I think probably more than the, at least initially, with
the Voting Rights Act.

MR. CHANDLER DAVIDSON: Dr. Ellis, I have a question for you too.
You said you were an expert in the Cuthailr case.

Could you tell us what happened so far as school board elections
following the resolution of that case?

MR. RICHARD ELLIS: The decision was 1998, and the districts were set
up so that no longer they’'re elected at large, of course.
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And the Ute Mountain Ute Reservation is in a district so that tribal
members have been elected since 1998. So the decision has been effective.

MR. CHANDLER DAVIDSON: Any future -- any other guestions for the
panel? I would like to take this opportunity to thank those of you
that came this afternoon for giving very useful testimony and sitting here
over a large period of time.

And I hope that -- I know that we will have a chance to use your
testimony and the report that we're going to write.

And I also want to thank my fellow commissioners for being here
today, and in some cases traveling rather long distances to get here.

I hope our paths cross again one of these days. Thank you very much.

(Whereuporn, the meeting concluded. }
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MS. KLEVIN: Good morning. It’s my pleasure to welcome you today on behalf of the
Association of the Bar to the City of New York, today’s Northeast Regional Hearing. My name
is Betsey Klevin. I'm president of the Association of the City of New York. I'm also welcoming
you here today in light of the Association’s long history of support for Civil Rights including
voting rights, which was founded 135 years ago for insuring the democratic processes of our
government.

We are particularly pleased to host these Northeast Regional Hearings today on behalf of
more than 23,000 members. It my pleasure to welcome at this time commissioners and
members of the public to the Association for this purpose. This year we're celebrating the 40"
anniversary of some of the most important provisions. At this time of reflection of the legacy of
the Voting Rights Act, were aware of how far we've come as a nation and equally painfully
aware of how far we have to go. The proceedings today are an important part of the Civil Rights
community’s efforts in voting, the key provisions of the Voting Rights Act, which are set to
expire in August of 2007. Now, it is my pleasure to introduce from the lawyers’ panel Marjorie
Mennon.

MARJORIE: T'm one of the co-chairs, and I too am delighted to welcome you here
today, and I want to thank the Commissioners, the Guest Commissioners, and panelists, who
have taken the time to be part of this important process.

it is my pleasure to introduce Barbara Arnwine. Barbara has been our Executive Director for
many years, and she, along with our staff, has the foresight to realize that this kind of fact-
finding is the key to making sure the evidence for re-authorization of the Voting Rights Act is
present. With that, I turn this over to Barbara Arnwine.

BARBARA: Good morning, everyone. Thank you so much, Marjorie. However, before
I make my remarks, I would like to introduce Sidney Rashliter, who is Chair of the Civil Rights
Committee of the Bar Association of New York.

MR. RASHLITER: Good morming. I'm going to be very brief. I think the only thing
would think this morning, after attending a lawyer’s committee dinner last night is, if anyone
heard John Lewis, you would know how important these hearings are; to have the effort of the
Voting Rights Act renewed in 2007.

The Civil Rights Committee has been working on a pledge for authorization and to
have this opportunity to co-sponsor the hearings today. Iam very proud to be a part of this and a
part of the Association’s Commission. I am most proud to be a part of the Lawyer’s Committee,
50, thank you very much for allowing me to be here and the privilege of participating.

BARBARA: Thank you, Sidney. I also want to thank Betsey Klevin, President of the
Bar Association of New York, and the great Board of the Members of the Lawyer’s Committee
for hosting us today. When I mentioned this to Betsey, the possibility of wanting to have the
hearing here, she immediately said, "they want to be "in the house. " So, wee happy to be here
this morning.

I want to start by thanking everybody for coming to this, the Northeast Regional Hearing
on the National Commission on the Voting Rights Act, and in particular, I want to extend a
special thank you to the Association Bar of the City of New York who has graciously loaned us
this wonderful space, and the time of staff and members for hosting this for us. [ would like to
thank the law firms of Scadden, Arps, Slate, Meagher & Flom, LLP, Bingham, McCutchin,
LLP, and Balluts, Swallard, Andrews, and Ambersol, for their time and effort in making this
event happen. I want to thank Demeos for hosting two events that helped educate the public about
the Voting Rights Act, and also the Commissioners’ work. 1 also want to thank the co-sponsors
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of the National Commission. These are the National Co-sponsors, they are Associates of the
Community for Organization For Reform Now, (ACORN), Congressional Black Caucus
Foundation, Democracy Works, Demos, The Korean American League For Civil Participation
Conference and Civil Rights. The NAACP National Voters Fund, The National Asian Pacific
Consortium, the National Congress of American Indians, People for the American White
Foundation, Project Vote and Vote Rainbow is having its big convention right now. It’s this
coordinated effort that will accomplish its task. Many of us were in law school when we studied
the 14th and the 15th Amendments, and we noticed how critical this was that these amendments
granted our citizens the right to vote. Well, that right, despite the internet rumors, is permanent.
However, it is the Voting Rights Act which gives the federal government the ability for the
citizens to protect and support that right.

It was only after the Voting Rights Act was passed in 1965 that they were able to
exercise their vote. That’s why the Voting Rights Act might be the most important Civil Rights
statute ever passed by Congress. Some of the provisions of the Voting Rights Act are permanent
and some are temporary. The temporary provisions, are the Preclearance Provisions of Section
5, Minority Language Provisions of Section 203 and the provisions which are given to the
Department Of Justice. These are about to expire in August of 2007 unless they are re-
authorized. The Lawyer’s Committee hopes to create the National Commission on behalf of the
civil rights community to identify the degree of racial discrimination in voting, as the nation
discusses the issue of re-authorization.

This is the National Commission’s third hearing since March. In addition to holding
these hearings across the country, the Commission will be releasing a report that will offer a
comprehensive picture of the evidence uncovered through the period process as well as the
study of the historic work of the Department of Justice, responsibilities of the individual voting
rights. And right now, as we are meeting, because of the great work of so many of the law firms
I mentioned, there are law students throughout the country visiting those voting rights lawyers,
going through their files, finding the best documentation of the problems in voting. And we will
continue to look at other relevant data that will help maintain a comprehensive picture in voting
for the past 40 years and how the minority voters will pass protection to the political process.
The evidence we have gathered so far is both hopeful and thrilling,

During the Commission’ first hearing in Montgomery, Alabama commemorating Bloody
Sunday, practitioners, advocaters, educators, knew about the all too familiar legacy of voting
discrimination in the south. We have heard from citizens in the State who have been active for
over 40 years, that African American citizens can exercise the right to vote freely without
intimidation, administrator obstacles, and so many other barriers in the implementation of their
rights. Over the last 40 years we have heard from citizens and experts who gave a technological
and statistical analysis, particularly Section 5 of the Central Provisions. The Voting Rights Act
must be re-authorized. The Voting Rights Act has been responsible for providing a voice to a
fairly voiceless community. Unfortunately, we dont, and very sadly, we have also heard from
advocates and citizens quoting the continuing experiences between minority voters. Clearly,
the work of the Voting Rights Act, while dramatic and powerful, is not done. In Phoenix,
Arizona, where the Commission held its second hearing, we worked with the Commission in
Arizona University to identify the legacy of obstacles to the ballot box, voters in the south -
lives who told stories in counties, including language assistance, and currently sensitive
electoral officials, the areas covering our first Americans. The Commission also took testimony
from experts, academics voting rights practitioners and others in the Latino Commission who
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told how Section 203, the Voting Rights Act which require jurisdictions to provide maulti-lingual
systems to voters, Spanish language to "speak only Spanish" -- as Spanish is their primary
language -- to participate in the process. That is not set up for the demand of minority
communities, and to illustrate that society has been central in addressing many of these
concerns. Butit’s work, once again, is not done. Today, we will hear from voters and expert
advocates and academics and many others who will detail the roles of those in the states of
Connecticut, Massachusetts, New Jersey, New York, Pennsylvania, and Rhode Island, and we
will talk about how the Voting Rights Act has had an impact on discriminatory practices,

1 am looking forward to hearing today’s testimony and adding it to the already impressive
August file. When we put together this impressive group of Commissioners, we did so knowing
this was not an easy one. The continuing accordance of arguably, the most important piece of
Civil Rights Legislation that has passed Congress, they have responded with distinction. Iam so
proud to see this process unfolding and to have this opportunity to work with such a
distinguished group. I will now turn it over to the Commission’s Chair, Bill Lan Lee who is the
former Assistant Attorney General for Civil Rights where he made sure that the word "“justice”
meant a lot, and he has been an attorney for seven years with the NAACP Legal Defense
Educational Fund the law firm founded by Justice Thurgood Marshall. He headed three defense
fund’s Western Regional office in Los Angeles, and anyone one who knows Bill knows that
when we called him and said, "Bill, would you do this?" Everyone had been calling on Bill to do
everything, from suing the president over the failure to protect people in prison in Iraq, and for
all of the other work that he’s doing, he graciously, even though it’s a hard personal time, said,
"Il do it" because we knew he was the best. Please, ladies and gentiemen, join me in
welcoming the Chair of The National Commission Voting Rights Act.

MR. LEE: Thank you, Barbara. That was very rousing. On a personal note, when I
was a young lawyer I was a2 member of this Association on several reports. Good morning.

On behalf of the National Commission, I welcome you to what is the third of nine public
hearings. The Commission will be conducting this, as Barbara mentioned, over most regions
covering States of Connecticut, Massachusetts, New Jersey, New York, Pennsylvania, and
Rhode Island. In the past two hearings, which Barbara has vividly described, we heard some
compelling testimony about voting discrimination and the impact on the Voting Rights Act on
African-Americans themselves, Latinos and Indians in the southwest. Today were concentrating
primarily on the Spanish, African American, Latino and diverse areas of the nation. First, a
little bit about the history. The Voting Rights Act was signed into law in 1965 by President
Lyndon Johnson, in response to voting discrimination encountered by African Americans in the
South. Those of us who were fortunate to attend, heard the description of what life was like
back then. Congress re-authorized Voting Rights Act in 1975. It also made specific findings
that I think only legislation and others that affected the Bar, and minority language citizens were
participating in electoral responses. In response, Congress expanded the act to counter Section
203. Before discussing Section 5 and 203 in greater detail, I want to explain what is scheduled to
expire in 2007 and what is not. African Americans and other minorities is permanent. Thisisa
very important point, and I want to reiterate because it is sort of an urban legend that African
Americans will lose their right to vote. Permanent revisions of the act, the literacy faction,
authorized federal monitors and observers to various mechanisms. However, there are some
temporary provisions which will expire in 007 unless they are re-authorized by Congress, and
those temporary provisions are our focus today. First, Section 5 Preclearance Provisions of the
Act requires jurisdictions in all or part of sixteen states to submit voting changes to the United
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States Department of Justice or the United Sates District Court for the District of Columbia for
preclearance approval before they can be implemented. They have to obtain pre-approval before
the district director before making a voting change, re-directing the change to a methodof
legislation and polling rights jurisdiction. Section 5 must prove that the change does not have a
purpose or effect of denying or bridging the right to treat only race, color, or language minority.
Section 203 requires that language assistance be provided for communities with a significant
voting number having limited language for American Indian, Asian Americans, Alaskan native
to provide language assistance. As of 2002, a total of 41 states are covered by this provision.
Counties in New York, New Jersey, Pennsylvania, Connecticut, and Massachusetts are among
those jurisdictions covered in Section 5. Third, the Act authorizes the Attorney General to
appoint a federal examiner or send observers to any jurisdiction to comply with Section Five on
good cause. Any jurisdiction where a federal examiner has been assigned is very important.
Since 1966, 25,000 federal observers have been employed under probably 1,000 legislations in
our country. Let me tell you a little bit about the Commissioner’s purpose. The lawyers in the
civil rights, acting out of the civil rights, created a nonpartisan of the Voting Rights Act to
examine discrimination in voting since 1982. 1982 was a critical date because that was the last
time it was re-authorized. The Civil Rights leader represents the diversity of the some of the
panelists, Honorary Chair Commission of the National Commission is former United States
Senator, Republican Charles Matthias, is not able to be with us. To the other six commissions:
The Honorable John Buchanan, leading Voting Rights Scholar, Dr. Chandler Davidson, Dolores
Huerta, co-creator of the United Farm Workers of America; Elsie Meeks of the U. S.
Commission on Civil Rights, and Harvard Law School Professor, Charles Ogletree and the
Honorable Judge, former Republican Lieutenant Governor of Colorado, Joe Rogers.
Commissioners Buchanan, Davis, and Rogers are present along with me today. We are also
fortunate to have three regional Commissioners: Juan Cartagena, Kimberlee Crenshaw, and
Miles Rapoport. Ron, the Commissioner from primary past, was the first to conduct these
regional hearings such as this one, across the country, gathering testimony relating to the
Voting Rights Act and the second to write a comprehensive report detailing the commission
since 1982. The report will be used to educate the public, advocates, and policymakers on this
record of discrimination and its relationship to the upcoming re-authorization. It will also be
submitted to Congress as to the purpose of this and how well proceed.

There will be five panels of speakers today. The first four panels will be comprised of
the Voting Rights Practitioners and members of the aid who are effective in the voting rights
issues. Each panelist will have five or ten minutes to make a presentation. Afier all the
panelists have spoke, members will ask questions. We encourage you the public, to share in
their voting right in our fifth and final panel, and if you are interested, please speak with a staff
member on the back or the side. One of the staff members -- actually maybe we should have the
staff members raise their hands. They are very friendly. And if you cant stay, please talk to the
staff members to take your statement. That statement will be included in the record along with
Barbara Amwine. To know how democracy works the Post National Commission is conducting
a committee, Voting Discrimination and Voting Rights Act in Connecticut, That program is
going to be videotaped and telecast from the record of that program and that will be incorporated
in the record. I'd like to introduce each of the Commissioners present at today’s hearing and
each one will make a short opening statement, Commissioner Buchanan is our hotel
commissioner. He is the ordained commissioner of Alabama, Virginia, and Washington, D. C.
He also represented Birmingham, Alabama Congress in the past 16 years, as well as the 1979
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reauthorizations. For the outset of his career, he worked for and was a strong component for
representation. After Congress, he chaired the Civil Liberties Organization and People For The
Americans for ten years.

MR. BUCHANAN: I'm a filibuster, particularly when I'm the one doing it.

MR. LEE: Thanks for the warning,

MR. BUCHANAN: 1965 was my first year in congress. I was elected in the Goldwater
sweep in 1964 in Alabama which turned out to be a Johnson sweep in most other places and the
first vote that was elected for congress was Jerry Ford to become a minority leader. Virtually
everything that Lyndon Johnson proposed in the straight society programs, Jerry Ford came up
with constructive republican proposals, and this collided with the Voting Rights Act. Jerry
came up with a different -- it was a strong Bill that applied more equally in the whole country, to
take care of going after the whole state -- my own state, and | sponsored that, but I supported his
alternative proposal. Now, it is not true that Jerry Ford was captain of the football team of the
University of Michigan in college. He went to a University for law and at Yale University, he
was not the "C" student as some of us --  won't mention -- but he was in the upper third of his
class while coaching football at Yale, and I thought Jerry had some good ideas, so I supported
it. But feel that Lyndon Johnson in this instance were righter than we were. This legislation
has been extremely important to the country and the provisions that are set to expire. I think we
need to take a hard look at this commission. Taxation without representation is wrong, and it is
wrong in the world’s greatest democracy for us to deny people their votes or any kind of
discrimination or any kind of democracy and that’s clearly happened in the past years and we
want {o hear from you young "C" students. We'e anxious to hear from you. We'e determined
that those protections that guarantee our constitutional amendment and rights by voting in 1965 -
- which transformed the political life in my part of the country -- that those rights will be
sustained and need to be sustained and individual rights of the American citizen will be
protected under the law. Thank you.

MR. LEE: Thank you. Commissioner Chandler Davidson served as Chairman of the
Department of Sociology. Dr. Davidson was the co-editor of Quiet Revolution In The South, a
definitive work in the South. Dr. Davidson testified before Congress during the 1982 Voting
Rights Act.

MR. DAVIDSON: Thank you. It's always a pleasure to visit New York City and I look
forward to hearing the testimony that you'e going to give today.

MR. LEE: Commissioner Joe Rogers completed this term as Lieutenant Governor of
2003. He was the youngest Lieutenant Governor and only the 4th African-American in the
United States of America as Lieutenant Governor. He served as founding chairman in the
Lieutenant Governor Association, served on the executive committee of the National Congress.
Joe Rogers created "I Have A Dream," a program in dedication to the memory and legacy of
Martin Luther King.

COMMISSIONER ROGERS: First of all, it's just good to be here in New York. How
many of you have been to Colorado? Well, you've all been to Gods country. You already know
there is good reason to call it God’s country. Colorado is one of the highest sea levels. In New
York, it’s always a pleasure to come here, and in particular, to see so much of the man-made
monuments in the context of our great nation. The United States is a cross-section as you well
know, of people and culture. The Northeast in particular, with the brashness that you might
argue with Northeasterners, as you might insist. The South is more congenial, and the West, if
you come to my part of the world, wide open, cowboy country. And then you head over to
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California. As you well know, you get a different feel and sense of America. The same is true
of us. We all have unique beings and a sense of culture that exists here, despite the differences.
We are one great nation. The Voting Rights Act of 1965 was enacted one year after [ was born.
1 was born in 1964 and so much has occurred in the past years. There is great progress that has
been made in these United States of America. Great changes have occurred in the United States.
We're proud of our progresses we have made in the nation. I wouldn? be sitting here today,
certainly not having served as a Lieutenant Governor, but obviously so many great leaders who
gave us an opportunity to help us all in the Civil Rights Act of 1965, the Voting Rights Act of
1965. Wete here to assess the fact that the Supreme Court is such that we have to establish a
factual basis in order to continue with reauthorization with certain provisions of the Act. If we
cannot establish a factual basis that certainly has to be authorized. That’s crucial, in terms of
overall process, and so we're here to today, particularly in this region of the country whereby it
is that voting rights has been addressed with practice and issues related to enforce them.
Problems related to voting. Obviously, in this region of the country, 1 look forward to hearing
the commissioners this first year, and I'm looking forward to hearing from you individually.
Good to be with you.

MR. LEE: Thank you, Commission Rogers. I mangled his name, I apologize.
Commissioner Cartagena is a Civil Rights attorney who serves as a General Counsel for the
Community Service Society of New York and co-chair of the New York Voting Rights
Consortium, which is a collection of major legal defense funds that protect voting rights of
racial and minorities. That sounds relevant for our purposes since 1981. The Commissioner
has represented Latino and African-American Voting Rights litigation and other states,
including some of the states we're covering today, New York, New Jersey, and Pennsylvania.
Commissioner Cartagena.

COMMISSIONER CARTAGENA: Good morning. 1am so happy that we're celebrating
this in New York and to also be participating and submitting testimony to this commission. In
many ways, | am very happy that this is happening in New York as well because of the
incredible richness to one segment of the voters in the United States, the unique nature of the
relationship of this one particular item in this county. A lot of what we talked about in New
York State and New York City, most particularly in the 1960%, when the Voting Rights Act
was the home and epicenter of the entire migration to the United States. I was very welcoming
of the remarks by Mr. Buchanan through the course of the day. We talked about %65, and 1
warlt to share a little quote that I found from the record in '65. It had to do with the Voting
Rights Act because in 1965 when that act was passed, the Voting Rights Act also passed a
Section 4E. It particularly stated that no voter could achieve a sixth grade education because of
an English only registration. New York State also had a English literacy requirement in the
1960's. In 1965 two Senators, Barbara Kennedy and Jacob Javitts composed Section 4E. A
senator from the floor said the following. "My consciousness happens to be in the deep south. "
He said, "In the state of Florida, there are tens of thousands of citizens of Latin American
heritage. Many of them not yet able to speak the English language and have limited education
to even know what they’re doing. " For years we have permitted them to vote and we're very
happy of the fact that the great State of New York now turns to us in the democracy which we
believe the State of New York has been in need for a long time. The nature of the debate in the
60
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which I would love to hear from Congressman Buchanan about, and Howard -- you know --
focused particularly in the south. That is that one exception, and that one exception is New York
City State. The English Literacy Program was used to effectively stop the people from voting.
The many cases of the 1970’ allowed the voters to vote freely despite the fact it was in an
"American flag" school where the language was Spanish. Bilingual Congressman debated that
privilege, looking at what happened to New York City with bilingual issues going on until early
’70’s, and basically said, "Having a bilingual structure in the cities of New York is not a radical
aspect.” . Because the Voter Rights Act, which now extended protection to Asian languages,
the American language endorsed all the Spanish languages in the cities throughout the county.
They had this precursor here in New York City because of Section 4E, because of that,
Commissioners, I also commit to continuing my obligation. Now, going into the States besides
New York City. Now you will hear, I'm sure, today, testimony from others, and other States in
the Northeast which makes it very, very interesting in terms of reauthorization. A new nature of
Puerto Rican experiments, so to speak. Except for a small segment, Puerto Rican issues have
not changed since 1982, so in many ways, the one small segment of the population that has, has
been because of the ingenuity of 2 handful of lawyers and that ingenuity. Thank you.

MR. LEE: Thank you, Commissioner, Commission Kimberlee Crenshaw is a bi-
coastal Professor of Law in the University of California. At present, she is also an ACLU Racial
Justice Fellow. Professor Crenshaw is a specialist on race and gender. Her work was influential
in drafling the quality and cause of race and gender discrimination for the United Nations World
Conference. Commissioner Crenshaw.

COMMISSIONER CRENSHAW: Thank you, Mr. Chairman, Executive Directors, On-
line Commissioners, distinguished members of the Bar, colleagues, friends, good morning, First
off, it’s a distinct pleasure and a privilege to be a part of this important fundamental right as
American citizens. The right to participate as equals in the political process. As we gather this
morning in New York City, I'm mindful of the events that are transpiring right now in
Philadelphia, Mississippi, where a new generation of Americans has taken up the task of
confronting the human toll paid by the challenge to America to live up to their ideals and
democratic commitments. Forty years have passed. We have paid the highest price possible to
register African-Americans in this city to vote. This injustice may well have faded from memory
had it not been for the efforts of three young people who determined that they would search out
the truth and make the truth matter. We commend those students not only in Mississippi, but
because their democracy cant be deterred by sentiments that would wish these problems away
or hope that they would be resolved merely through the passage of time. As much as we all
recognize the quality to living the dream, it requires us to be conscious of current realities that
frustrate or deny our enjoyment of the rights that this country was created to defend. So today,
here in New York, we take up the task of the state of democracy to challenge. We continue to
fight the Voting Rights Act which is perhaps the most important and successful civil rights
legislation. In part, because it was grounded in actual voting conditions. Its prophylactic
provisions balanced the barrier of removing the bad lot of those who have the power and the
authority to make wrongs right. It is fitting, therefore, to visit on the factual upon which these
presumptions remain, as our highest ideals of democracies, to the sacrifices that were made by
civil rights activists of people born in the Mississippi Delta, but also to the Americans and from
all other countries from around the globe. Perhaps Jamie Goodman and Joyner would never
have drafted the benefit of sacrifice, but when we pay attention through the democratic
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association, the ideal simply can' be contained. I look forward to today’ testimony and am
grateful for the opportunity to play even a small role for our nation.

MR. LEE: Thank you for those thoughts. Commissioner Miles Rapoport holds up the
City of Connecticut. The Commissioner is President of Demos, the Research and Ethics
Organization, dedicated to ensuring the highest levels of electoral civil litigation, and many
economic prosperity opportunities broadly shared in prosperity from serving at the Demos. The
Commissioner served for ten years under legislation as secretary of state.

MR. RAPOPORT: Thank you, very much. I'm delighted to be here, commissioning
here today, and I really am glad to come to today’s proceedings. As mentioned, I was
Secretary of State for Connecticut for four years in the 1990% and as such, was the Chief
Legislation Officer for the state. And it was clear to me at the time when I was Secretary then,
the fact of how the legislation laws were implemented, how the local legislation officials made
decisions, and how bifurcation of rights are carried out. The way the Voting Rights Act are
treated has everything to do with whether people are encouraged to participate in the process or
discouraged to participate in the process. I think that all officials should do some backup. Not
all voting processes are as high as we can possibly make it. I don' think any of us, despite the
uptake in the furnout in the 2004 Presidential Election, can feel good about a situation which, in
many elections, less than half of eligible persons are voting, and the very simplest in all of the
studies that have been done, dont go first to the deepest question of whether people choose to
vote or not. But many people dont vote because of procedures. So that brings me to wonder if
the maintenance and understanding of the Voting Rights Act is to encourage or to discourage the
behaviors of elected officials in Connecticut. That, I do see the need for that kind of thing. The
need is that these issues are alive and well and need to be addressed, but as a point of view from
the Demos, I think the system is always fundamental in the root word of democracy, and I think
it's our fundamental decision that democracy is the most vibrant, and inclusive. It’s interesting,
this management issue, that Demos and Lawyer’s Committees and other organizations that are
represented here address neutral issues that should encourage or discourage people, whether
that be people with felony convictions getting their voter’s rights back or not. All these things
have a great deal of impact, and these are policy issues that we want to continue to address.. But
while looking at the new frontiers, what discourages or encourages people from voting, 1 think
what we will let slip is one of the most crucial things that is something that we ought to pay great
attention to. So I am delighted that the Lawyer’s Committee has taken an interest in putting this
together. I'm very happy that Demos is participating, and I will look forward to the testimony
that we're going to hear today.

MR. LEE: The Commission wishes to thank the Association of the Bar of New York
for providing this majestic room. The Commissioners would also like to thank Mr.
Greenbaum, the director, and Masiah Johnson -~ Deputy for this project - for their valuable
effort for running the show. We will proceed to the first panel immediately after we have a
camera change, so we will start in about five minutes. Thank you. Okay. The first speaker of
the panel is the Honorable David Paterson. He'’s been a member of the State Bar of New York
since 1985, representing the third district, representing Harlem and East Harlem and the upper
west side. He has been a Senator since November 2002. The Senator has to leave early, so we're
going to go forward with his testimony and the commissioners will have a round of questions for
him before proceeding with the other speakers. Is that okay? Thank you very much,

COMMISSIONER PATERSON: Good morning, Commissioners and members of the
Lawyer’s Committee, and all of you who have come together to discuss the Voting Rights Act.
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1 will try to confine most of my remarks to the issues relating around Section Five which is
obviously one of the sections that we have been involved in, in some issues. The
reapportionment, and also designations of New York. It’s obvious there is still "bloc" voting that
is practiced to a great degree and exists, so therefore, we would hope that the judiciary and
private citizens can still take advantage of the pre-clearance provision of the Voting Rights Act,
Section Five. Whenever there are situations where there are devices or practices that have a
purpose or effect of diluting the voting strength of people who live in the minority communities,
Section Five is hardly the best section in the Voting Rights Act for application. Actually,
Section Five relates more to procedure than it actually does to substantial issues. Section Five
has been important in our circumstances and actually Section Five was vital in a case that was
brought in the federal court in 2002 relating to New York City’s reapportionment. There are
areas in Long Island, Hempstead, Freeport, Uniondale, Garden City and Lakeview, where
citizens who lived in what had to be considered a politically cohesive community and a
geographically condensed community. It would have comprised about 40 percent of a potential
single State Senate district, however in the 2002 reapportionment those communities were
"cracked" and "broken" through the district. The result was, there were no more than 13
percent, and as low as six percent in the North, the smallest district. This "cracking” had the
effect of completely alienating minority citizens in those communities from the actual
government and electoral process, and so when Martin Luther King was arrested in February
Istin Selma, Alabama and we heard the first of testimony letters, we considered that voting
would be one of the most important parts of democracy and that is true in Section Five. We
brought in the circuit effect of the federal court because the effect of splitting up individuals
living in the neighborhood would have that effect of denying, really, any opportunity for them to
participate in this process. The court’s ruling was that the minority communities being less than
50 percent of the overall population couldn really guarantee that that would be the catalyst for
clecting a minority representative. But what the court really wasn' thinking about was the issue
that it was a significant percentage compared with other groups in the area. It could produce a
minority representative in that area, and what was most important about the decision was that,
though it was a strict interpretation of Section Two by the court, in the end, Section Five was
actually irrelevant, because Long Island was not a covered area. It legally had no effect, because
Section Five tried to preserve what a minority voting district backup doesnt enhance, but when
Section Five was first adopted in 1965, it probably had a positive affect then, because what were
look for is districts of minority communities to be represented in the government. The question
is, is that really representative of what minority strength actually is, and would there be an
opportunity to go beyond Section Five with some kind of legal redress where enhanced
capability is possible as it would have been in that particular area? 1 grew up in that areaand |
would never have had an opportunity to be in the New York State Senate in that area, and
basically it's a good thing I moved out. So Section Five still has a valid use and valid meaning
in our society as we found in another district, the 34th Senate District, which is the Bronx and
Westchester. This district was "gerrymandered” in a way to ensure White representation. It
violated the county line more than once, which is against the statute and basically rounds up all
the White in the still Parkway on a piece of paper, which would be reminiscent of a dismembered
lobbier. It has absolutely no relevance to the geographic location there are five small districts
in the Bronx, and to accomplish the maintaining of the 34th district, it was up to the other four
minority districts with each of them now representing over eight minorities, to keep this one
White district viable in that particular area. In ruling against our claim, the Court
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said that it had a concern about the picking of the minority district. That the percentage
dropped from 85 to 75 or even 70 percent. The Court feared that that would actually be a threat
to the ability of African-Americans or Hispanics to represent those districts. Meanwhile, it
showed a viable, a 59 percent White district which was drawn in such a way that we felt that it
violated the sections of the Voting Rights Act. So one of the issues that we would hope in
extending the Voting Rights Act is that Section 5 would never be used to "overpack” the
minority districts. When minority districts are overpacked, when seats change hands, there is so
much of a "warming effect. " African-American and Hispanics run against each other,
therefore a White candidate can win. So those are some of the relevant issues that we thought
we would point to the commission this morning, relating to the application of Section 5. As we
review the authorization of the Voting Rights Act, I must confess to the Commissioners, ten
years ago, when [ first heard of expiration of the Voting Rights Act which expired in 1975, 1982,
and will again in 2007, I thought that districts around this country were represented so well by
African-Americans and Hispanics, that there would really be no need to re-authorize theAct. But
looking now at the progress of the last decade, looking at what may be further confiscated
methods that may be used as a purpose, is a result of diluting minority strength. These are
things such as charges of voter fraud, and recent advocating for voter identification of the
polling places, which significantly reduce the influence of African-American and Hispanic and
other minority communities. It is our feeling that the re-authorization of this section is
paramount to maintaining the opportunity for equal representation. An equal opportunity in
voting, and that’s why I'm very pleased that the Commission would examine it this morning and
would allow me to express my viewpoint.

MR. LEE: Well start with you Mr. Buchanan.

MR. BUCHANAN: I'd like to say that the 1970 and 1975 Voting Rights Act didnt
protect anybody but my own constituent. But I hope theyre taking a hard look -- Congress -- at
your experience. Like your own business, we have not often come up with perfect legislation
in Congress, and it is perfectly clear that we need to strengthen in what is possible.

MR. LEE: Commissioner Cartagena?

COMMISSIONER CARTAGENA: One question. Since we have the benefit of your
knowledge with respect to what happens in Albany to re-districting, could you just comment a
little bit about how Section 5 is viewed up there? How it’s talked about -- your colleagues in the
Senate -- how aware of the provisions, what it means, what it stopped them from trying do?

COMMISSIONER PATERSON: I think it’s unfortunate that Section 5 has been twisted
and cajoled in such a fashion. The idea of overpacking districts -- which is the new and modern
form of segregation -- in order to accomplish the same goals that were, of course, to antagonize
40 years ago, of representation. What they found 40 years ago is that they could divide
minorities in such a small area that they would create a chilling effect in the preliminary
process, and obviously dilute any representation. Now, because of voter population and
demographic changes, the minority communities are too large. They are just too large to divide
into small areas in the same fashion. So the new way is to draw the district in such a way that
you pack as many minorities in one area. That is misunderstood in some points, and to be
perfectly honest, I sense that my Hispanic legislators, even when making sustaining personal
interest, obviously are going to have an easier time in "dogging" the district. It’s decreasing the
overall count that can be elected. If the districts are drawn coordinately from political conflict
and communities of interest, I think that the Section is in a sense, the way it was written --
being manipulated for purposes other than which it was intended.
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MR. LEE: Questions?

COMMISSIONER CRENSHAW: 1 want to say congratulations that you were able to
move all of us. We are better for it. The re-authorizing with regard to the two stories that you
tell. You tell a story of the effect of "cracking” in the minority district and the inability to
effectively contest that with the existing provisions. And the latter story is one of "packing,” and
so, I'm curious about how you go about what might be the best way of providing the "cracking”
that you talk about and the "packing” that you talk about. And the second question, there is a
general conversation about whether re-districting can happen in that colorblind way, given your
experience in Albany. Anyone? If you can speak to that?

COMMISSIONER PATERSON: Well, the interesting aspect of "cracking” in Nassau
county and "packing” in the Bronx and Westchester county -- what’s crucial about it is that the
courts both ruled in the same situation and one has to wonder as a matter of sophistry, what the
reason was that the Court took this rather mercurial position of almost defending two competing
aspects of law at the same time. And that is why we cant have colorblind districts, because the
people who are drawing them aren colorblind and the people ruling on the cases are less. So the
reality is that the desire to have a colorblind environment was exactly what we were pursuing in
Nassau county. We have said that we could draw a district of a majority-minority nature but
what youe saying is, if you get 40 percent, thata candidate was strong in his or her minority
community backup, and avert the issues in such a fashion that was particular in other
neighborhoods, you could have an opportunity to win, as opposed to never having an
opportunity to win. So there was the colorblind argument. They rejected it in that case. Then,
when it went to the "packing” issue, they became color-conscious and decided to recall four
districts of over 80 percent minority, because they considered that to be a concern of minority
representation, whereas minority representation could come through as a conflict of the White.
They rejected it. The unfortunate aspect of Section 5 is that in many respects it was restrictive
for issues that went beyond some of the basic voting rights problems we had in 1965 1 dont
want to diminish the gravity of changes that have been brought by many people ~ you
commissioners and the audience -- but we have preached a reality thats representative or
reflective of the considerable ability and talent that existed in African-American and Hispanic
communities that could be seen in government, if any of us had more of an opportunity to serve.
And, 50, just in terms of trying to fulfill the ideal that the constitution and declaration provide for
us, it’s my suggestion that we're going to have to, if anything, enhance the Voting Rights Act to
address some of the specific issues that might not have been really in the part of the thinking that
went to passing the legislation 40 years ago.

MR. LEE: Commissioner Paterson, you're essentially talking about folks wanting to
have it both ways. You've indicated what the purpose or the rationalizing and the influence of
"packing," is, and so, when you look at essentially how you resolve that concemn, you talk about
issues related to how you enhance, for example, the Voting Rights or the Voting Rights Act.
How do you strike that balance? How has that been articulated by a Court, to your knowledge,
or was it an articulated period or the balance that’s been struck in terms of meeting -- about
"“packing" on the one hand -- having influence on the other?

COMMISSIONER PATERSON: I cant site Court actions that I'd say would properly
reflect the right balance between the methods from within. Districts can actually be drawn asa
precursor to that, because for me, it might be somewhat of a - it’s just something that I cant
perceive right now. What I would settle for right now is consistency. A method which is using
a standard and applying it the same way, and that did not happen in our case that we brought
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before the Court. In fact, we had planned that when we were addressing the Court, we would
actually use a standard deviation of 10 percent of the population in districts to actually pack
more constituents into the "down State" region jobs in New York and less in the "up State"
region jobs to create another "White seat" in upstate New York. So, in other words, what they
did was, when a 10 percent standard deviation was lowered in the "down State" areas, all of the
"down State" seats had approximately 15,000 to 20,000 northern citizens in this "up State. "
With what was left over, they were able to create another seat upstate where the minority is about
6 percent, as opposed to down State, with the minority population at 20 percent. So, in trying to
bring this argument, what we were saying is that there was a racial aspect to the draw and that
was also rejected. But as [ said before, the Court allowed the racial aspect, re-drawing, when
they put 85 percent of minority districts in force in the Bronx seat to validate a fifth seat where
they now packed all the White citizens. So it would probably take some research for me to find
what I think would be the most negotiable portion to be fair, but what I could say right now is,
what we observed was so antithetical to what we were trying to achieve. And specifically, the
same in all the areas, the population of minorities in New York State is such that, in the other
house of government, there are 42 minority seats, whereas, in the Senate there are only 11. Even
though the other house is only two and a half times the size of the senate. So strangely enough,
if they do the districts continually, one right after another, that would, in and of itself, would
assure us four or five African-American Senate seats.

MR. LEE: Do you believe because of racial bloc -- is that correct, Commissioner
Paterson -- the problems you've identified with "cracking” and also "packing” you would have to
do sort of the administrative -- I guess picking appropriate remedies in the racial block realities -
- thing.

COMMISSIONER PATERSON: Yes.

MR. LEE: Do you believe there is a long -- language-wise

COMMISSIONER PATERSON: Yes.

MR. LEE: Well, I think that it's rare that we have an official here.

COMMISSIONER PATERSON: [ think that wherever there is a harmonious equality
that impinges on a geographic area, that there would be similar voting patterns, and the aspect
of language and language spoken. I think it would be based on national orientation and some of
the other protected classes. The opportunities and the interests in the voting itself are actually
greater at times, as we found, in particular, the Dominican area, because they have such a
political orientation in the Dominican Republic. What actually was keeping the voting poll
places down in New York City was the inability to have dual citizenship in the Dominican
Republic and the United States. When that was granted in the year 2000 by President Lionel
Fernandez of the Dominican Republic, the increase in voting population in that area has been
immeasurable and has produced three new senates in the New York State counsel. But what
often has been the barrier is obviously the disconnect, that people would speak their native
language with society in total. In terms of reapportionment, the language issues are drawn,
probably based not on language, but based on ethnicity, so just in terms of motivating or having
bigger opportunities to vote, they probably go hand in hand.

MR. LEE: Thank you, Senator. Iknow you have to leave, and it's 11:00 right now.
Thank you.

COMMISSIONER PATERSON: Thank you.

MR. LEE: Our next speaker is Joan Gibbs. Ms. Joan Gibbs is General Counsel, Center
for Law and Social Justice, Medgar Evers College, The City University of New York.
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MS. GIBBS: Thank you. Good morning, and thanks to the members for participating in
this hearing. The center is in the process of preparing detailed analysis of the impact of the
Voting Rights Act and the litigation in the City of New York and particularly in the borough of
Brooklyn, where the center is located. We have not finished that analysis yet, but actually, we
are at the end of it. It’s being edited right now. Its being edited by our secretary right now, But
I would like to talk about whats to be included, we believe, what’s to be re-authorized. And we
also want to show support for portions of New York City that are covered by Section 5 to
continue to be covered by it in every re-districting city. Since New York has come under Section
5, in every district, the Black community, particularly along with other minority communities,
have been committed to intervening or initiating litigation. First,
to secure, and second, to secure our proper voting strength representation. Their last cycle, for
example -- and Senator David Paterson was talking about this case -- and wee involved in this
case as well, Rodriguez versus Patak. Unfortunately, it was lost. But in any event, in that
meeting it was pursued from the beginning and it continued afterward, because the concerns
about the U. 8. Senator district, were currently represented by English, and so we continued in
this litigation. And one of the things that we found - and theye really concerned about it -- was
the prevalence of the racial voting in Senator Ingle’s district. The other issue we wanted to talk
about, because everybody focuses on the broader electoral, we also had reason to use Section 5
in other areas, particularly New York City. They used to have community school boards. The
school boards were dismantled a couple of years ago and we went to the Justice Department to
argue that that was a violation of the Voting Rights Act. And that has been true, not only around
the legislation joint district, but the Section 5 application has been for the the residents of New
York City. The other thing that we are looking at in our stadium, because we believe that it’s
important, cities are undergoing in certain communities, demographic changes, and by that [
mean that, although external districts are now majority-minority districts, that might not be. And
s0 we're concerned that the Voting Rights Act remain particularly in Brooklyn. Rapid changes
may be active because people might have to resort to maintaining their strengths, not necessarily
in positions. The other issue that we're looking at in the study is that last year, the Voting Rights
Consortium, which is comprised of members of the Legal Defense Fund Community Service
Society, Asian Legal Defense Fund for Legal Defense, as well as a group of minority district
professionals. Our office focused on the federal talks about the broader findings, but when
Brooklyn joined the legislations, we found that there was a lot of confusion. A lot of people
were being asked for . D., which was inappropriate, but nevertheless, they were being asked
for I. D. And we're going to document that in our study. And we see this with new voters. A lot
of people have been familiar with just the process of the Voting Rights education, so that’s one of
the other areas to educate people. Thank you.

MR. LEE: Thank you, Ms. Joan Gibbs. The next panelist is Martin Perez. Mr. Perez
is the president of the Latino Leadership Alliance of New Jersey. Originally from Puerto Rico,
Mr. Perez is a labor leader of the National Workers Union.

MR. PEREZ: Thank you, Mr. Chairman, honorable members of the commission. |
want to start by thanking you for this opportunity to address the commission on this most
important issue for our State, and in particular, for the Latino community. The Latino
Leadership Alliance is an umbrella organization that includes most of the Latino organizations
in our State. It was established in 1999 to foster the political empowerment of Latinos across
New Jersey. In the last decade, the community has made some progress, but we are still under-
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represented in the halls of power of our State. New Jersey Latinos make up 14 percent of New
Jersey’s population which is an estimated 1. 2 million residents. Census trends indicate that by
next year, our percentage of the State’s population will climb to 17 percent. We are the largest of
all minorities in the New Jersey area and in the nation, yet our faces are missing on many of the
governing bodies of the United States, even with sizeable Latino populations. There are no
Latinos in our State Senate. That is what brings me here today. The Voting Rights Act of 1965
is widely regarded as the most influential civil rights statute. Latinos in New Jersey rely on the
Act to protect our fundamental right to vote. In 1999, the Department of Justice’s Civil Rights
Division found that Passaic County was discriminating against Latino voters by denying equal
access to the election process. The county was not providing Spanish-speaking workers or
Spanish language voting materials. The Civil Rights division entered into a consent decree with
the County of Passaic. From 1999 to the present, Passaic County conducts four elections each
year, all monitored by the federal observers. A three-judge panel of the U. S. District Court of
New Jersey was formed to ensure that the County will comply with the court orders. The
monitor assisted the County in its efforts to comply with the Court’s orders and to implement
major institutional reforms. The Passaic case has not only helped the Latinos in Passaic
County, its influence was felt in other parts of the State. In order to avoid similar intervention
from the Civil Rights Division, other counties took affirmative actions to bring themselves in
compliance with the Voting Rights Act. We rely on the minority language and other provisions
in order to protect our rights to vote. These provisions are scheduled to expire in August 2007.
The question that we face today is, do we need the re-authorization of these provisions? There is
no doubt that the answer is yes. New Jersey has made progress in efforts to comply with
implementing the Voting Rights Act, but the reality is that we still have a long way to go. Our
organization receives complaints in every election from almost every county. Some of the
complaints are as follows: ) Counties don' recruit enough bilingual election workers that work
specifically in Passaic, which by the way, Passaic was supposed to stop in 2003, and the Civil
Rights division saw fit to extend it because they still haven' recruited better workers and trainers
for the county. . 2) The election workers are not properly 15 trained to deal with language
issues. 3) The Spanish language signs and 17 documents are not in the poll places and are 18
not posted in places accessible to the 19 people in the community. 4) Community Outreach:
To educate our 2 community that language assistance is 22 available is deficient at best, and in
some 23 instances, non-existent. We are state-wide with more than 200 in minorities. I have
never received a call from any county to ask me to cooperate for any election problems. New
Jersey has seven counties that qualify for coverage under Section 203 of the Act. Middlesex,
Passaic, Union, Bergen, Essex, Hudson, and Cumberland. Due to population trends, it is
reasonable to expect that after the Census, we will have more counties qualifying for coverage
under Section 203. [t is also fair to expect that, unless we maintain vigilance, the complaints will
increase. We acknowledge that there are other laws, like the Help America Vote Act (HAVA),
that set minimum standards for voting systems and accessibility for persons with disabilities and
non-English speakers. These laws are a compliment to the Voting Rights Act. For example,
HAVA requires that so that new voters, Registered by mail since 2003, produce some form of
identification at the voting place. We received complaints from Latinos from the City of
Vineland during the last mayoral election that election workers were asking for identification
from many Latinos irrespective of whether they were new mail registers or not. Some people,
because of frustration or embarrassment, simply go home and dont return to vote. The conduct
of the Vineland election workers, which might be a lack of training, is not only in violation of
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HAVA, but also of the Voting Rights Act. Some people could argue that if Section 203 of the
Voting Rights Act is not reauthorized, Latinos in New Jersey can turn to the state laws for
protection. Those who've lived in New Jersey long enough, know that the office of the Attorney
General in our state has not been the most effective agency in prosecuting corruption or illegal
conduct of other government agencies. We understand that it is the responsibility of New
Jersey to continue to pressure our state agencies, like the Attorney General, to become more
effective, but the reality tells us that we still need the Department of Justice to protect our voting
rights. It is our insurance. Yes, we have made progress in protecting voting rights in New
Jersey, but the only guarantee to maintain the progress and be ready to defend our rights against
new and creative forms of discrimination is the re-authorization of the Voting Rights Act.

MR. LEE: Thank you, Mr. Perez. 1 think that the commission would appreciate it if
some of our members could talk about the complaints you have received from Latino voters.
Would that be possible?

MR. PEREZ: Yes.

MR, LEE: And Ms. Joan Gibbs, we would like a report. Do you have a copy?

MS. GIBBS: Yes.

MR. LEE: Thank you. The last panelist is Ted Shaw. He is a Director of Counsel,
Associate Director for the NAACP Legal Defense and Education Fund.

MR. SHAW: Thank you, Mr. Chairman. It’s an honor to be here at the National
Commission On Voting Rights Act, and I want to commend Barbara Amwine and the Lawyer’s
Committee and staff for all the hard work that they are doing, and the many silent workers in
working toward the re-authorization Voting Rights Act. Being in this commission, | have
testimony that  have submitted in writing, and I will not go into all the detail in that testimony,
but selectively read some of it.

MR. LEE: We have the testimony.

MR. SHAW: Thank you. The Legal Defense Fund was a pioneer in the efforts to
secure and protect minority voting rights in the United States, particularly those of African-
Americans, and it has been involved with the voting rights since its inception. The Legal
Defense Fund co-chairs, the New York Voting Rights Consortium, which is a group of New
York Minority Voting Rights advocates which include the Community Service Society of New
York, the Center for Law and Social Injustice at Medgar Evers College, The Asian American
Legal Defense, and the Education Fund, Inc. , the Puerto Rican Legal Defense Fund. And it also
includes other voting rights of independent practitioners and experts. In addition, we've been
active in monitoring and/or challenging various issues affecting race and language minority
voters on voting rights in the New York area. What I want to do is talk briefly about Section 5
of the Voting Rights Act, particularly since 1982. Attached is Appendix A to my testimony
which is a listing of all the Section 5 objections since 1982 and in New York State. And you
also have a timeline that is Appendix B, which shows you when those objections were
interposed. Since 1974, New York Municipal and State governments have attempted 19 times to
make electoral changes that the justice department found have a retrogressive effect on the
minority Voting Rights Act. But for the Justice Department’s rejection of those retrogression
plans, there would have been numerous instances of changes which would have harmed minority
voting rights. The job in New York, therefore, clearly isntover. As you heard earlier, there is a
long history in New York State, going back to the days before the passage of the Voting Rights
Act, particularly with respect to Puerto Ricans in New York, where there were explicit rules in
effect that took away or blocked the right to vote for individuals based upon the language of
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that vote. So there is deep history, and of course, New York City is covered. The City of New
York is covered in part, by Section 5 of the Voting Act. That is to say, New York County, Kings
County, and the Bronx. What I want to do then, is to give you a little bit more detail on that.
First I want to illustrate that part of minority vote changes which have continued over 40 years.
Second, the jurisdictions with multiple growing minority populations, including complex voting
processes that provide many opportunities for discrimination. And thirdly, I want to say that,
contrary to particular belief, Section 5 -- a lot of people believe that Section 5 only protects
African-Americans while the Voting Rights Act language provision protects only language
minority. First of all, anybody that knows anything about the various populations of New York
knows that the split people try to draw between race and language minorities is a false one.
That’s one point. But the reality is that voting, symbolically and practically, the Voting Rights
Act created an integrated protection program. Let’s talk about some of the Section 5 issues in
New York. In July, 1970, the Attorney General filed a determination that New York’s English
Literacy Program adversely impacted minority voting participation and that, of course, is
relevant to the Section 5 triggering formula.

Of course, in March of 1971, the U. S. Bureau of Census reported that fewer than 50
percent of the voting age residents were registered and that, of course, what initially triggers
coverage in New York of those jurisdictions. From 1982 or since then, Section 5 objections
have helped prevent minority vote dilution in re-districting, non-geographical election
procedures, and election controls, (suspension of elected bodies, etc. ) and barriers to political
access for linguistic minorities. The scope of these categories is significant. There’s talk about
re-districting since 1982. That authorization objection has occurred six times against proposed
municipal, state and federal voting power, and that is reflected as I indicated earlier, in our
appendices A and B. Each individual objection to each redistricting plan in fact, sited multiple
harms to minority communities across the city so, in effect, at this time, the total number of
changes that would be prevented by intervention of the Section 5 objections was more than six
incidences. This occurred under both democratic and republican administrations, three
Departments of Justice have stopped discriminatory voting changes in neighborhoods that reach
across New York City, including Williamsburg, East and West Harlem, Flatbush, Bushwick,
Cypress Hills, East New York, Fordham Road, Morris Heights, Inwood, Washington Heights,
Williamsbridge, Wakefield, University Heights and Union Port. In my written testimony you
have more specifics with respect to those instances and youl see them also again reflected in the
appendices. They include instances which "packing" and "cracking" were at stake, but also
included non-geographic methods of eluding minority voting strength. The borough of Queens
is not included in the voting Rights Act. It is not covered, but interestingly enough, the
influence of New York City provides a unique front to observe an impact. If you compate
Kings County, New York County, and the Bronx with Queens -- which never, of course, had
Section 5 protection in Queens where redistricting plans are not subject to the scrutiny of
preclearance review, pressure to protect White incumbents from dramatic demographic changes
has wrought a districting pattern that, according to former Assistant Attorney General John R.
Dunne, who served under that public administration of the Justice Department, "consistently
disfavored the Hispanic voters. " The Queens county district is twice as overpopulated as Kings
County, New York County, and Bronx County. If Section 5 is allowed to expire, we can expect
to see that pattern become the "norm” in the covered jurisdictions. Now in New York City, as
we see in Queens, a few examples of non-geographic vote dilution from 1994. That state
amendment to the Bill proposing the allowing of the Governor to appoint judges to the Court of
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Claims and then immediately transfer them to the Supreme Court. That would effectively take
away or dilute the Voting Rights Act with respect to Supreme Court Justices. The Civil Rights
provision rejected these under Section 5, noting that the method of selecting supreme court
Judges, from election to appointment has changed. In 1996, Section 5 allowed the jurisdiction to
intervene when the Schools Chancellor dismissed nine minority community school Board
members elected by a 90 percent minority district and replaced them with unilaterally chosen
political appointees. Now we see the dismantling of New York City community schools, but
these obviously occurred before that, and even that dismantling was subject to Section 5 with
clearance, which should have been. It was pre-cleared over the objection of the minority
advocates. But, nonetheless, the early evidence demonstrated Section 5 to secure our protecting
the Voting Rights Act, and finally, still more recently, a federal government blocked a 1999
proposal that would have claimed to alienate government in voting, in school board elections.
Limited voting is a classic "anti-single-shot" strategy to prevent minorities to casting their vote in
blocs, and as the Chair of this Commission may recall when he was in the role of acting
Assistant Attorney General for Civil Rights, he determined that these changes would have made
it three times as hard to elect a candidate of their choice to the New York City school board in
elections. So Section 5 is well documented. These kinds of methods would "pour new poisons
into old bottles," and Section 5 was enacted to "shift the advantage of time and inertia from the
perpetrators of the evil to its victims. "

L also want to point to that in New York City, with respect to the Chinese language
speakers in New York. So half-hearted was New York City’s original Chinese translation
language plan that acting Assistant Attorney General James P. Turner, 1993, noted, "There was
no awareness that there were multiple Chinese dialects spoken in the city. " In addition, no
procedure for assessing the language abilities of the people and the translation skills. * Without
the intervention of Section 3, that city’s plan was to send one interpreter to the polling place, no
matter how many Chinese speakers needed translation in that district, and one single interpreter
would have had to have served 2,000. Before the Department of Justice objected, the city’s plan
was to provide no translation services at all in all districts with fewer than 200 Chinese, and this
goes on and on and on. Details of the testimony of the Chinese is continuing to increase and
has increased since 1982 reaching 47. 6 percent of all New Yorkers by the 2000 Census.
Without Section 203 and Section S a critical number of linguistic minorities face barriers of their
fundamental rights to vote. In some of that, Section 5 provisions, it serves also as a deterrent to
voting changes. In other words, what you speak, with respect to objections under Section 5 that
arelodged, that does not reflect that entire force and effect of having Section 5, because judges
know that they have to abide by or pass Section 5 scrutiny, and often dont propose that. They
otherwise propose, in the absence of Section 5, the need for Section 5 support of minority
voting rights in New York city has not declined since 1982. In fact, the 19 times the Civil
Rights Division has made Section 5 objections, in the City of New York, 11 have occurred of
the voting rights, and just as much discrimination, since 1982. In 1982, most Assistant Attorney
Generals who have served under Republican and Democratic presidents, have noted the
persistence of racial polarized voting in New York City. Geographic segregation by race,
ethnicity, language was significantly higher than the national average and reflects the existence
of continued impediment. The job is not over. Section 5 is necessary. I commend the
commission for the work that it is doing for the Voting Rights Act extension, and we are
available for any further questions. Thank you.
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MR. LEE: Thank you, Mr. Shaw. I wonder if youTe preparing similar reports for
other regions?

MR. SHAW: We will participate in any way that we can be helpful. We work closely
with many lawyers. We of course, have a flex office, which is our West Coast Regional office,
and we will participate.

MR. LEE: Very well.

COMMISSIONER CARTAGENA: Well first of all, I want to thank all three of you who
took the time in sharing your views with us, and New Jersey found "fills" in a lot of gaps and this
kind of work can be done in general, of these United States. I have a short question for Mr.
Perez and that is, you mentioned before that there are more Blacks connected to the New Jersey
State Senate. Could you just give us your opinion of what may contribute to that,
dysfunctionally or otherwise?

MR. PEREZ: The biggest contribution? The contributor is the registering process. We
try to engage in the past registering process and we even prepare charts and new maps that we
submitted to the commission, but the reality is that for these to process, it is generally controlled
by both political parties and it is assigned to protect incumbents. That’s the reality in New
Jersey. Some incumbents are controlled by the Democrats, and some counties are controlled by
the Republicans. You protect the incumbency, and by the way, politics work almost in similar
situations in taking different organizations, and you end up with the same people. So it’s fair to
say that the registering process in New Jersey has not been kind to Latinos and that’s why we're
working -- were going to work in context in trying to select this Senate for this control.

MR. LEE: Kimberlee?

COMMISSIONER CRENSHAW: Id like to thank all of you. I have two questions for
Mr. Shaw. I understand and take most of the facts that both Democratic and Republican
administrations have intervened, using the Voting Rights Act against various changes in voting
policy. Is it also fair to infer that both Democratic and Republican local administration have
been "equal opportunity violators" of the Voting Rights Act? And question number two, I was
really interested in the comparison that you offered between counties where the voting act was in
effect and counties that are not covered. I was wondering, if you were to "flip the script"
somewhat, do you have any sense that Section 5 has a pre-numbered effect? In other words,
does it have an effect even in areas that are not correctly covered in part, because of carryover
or seen in areas where Section 5 is in effect?

MR. SHAW: Let me answer that first question by simply saying, yes. With respect to
the second question, I think that if the negotiable instrument you were asking about was in play
everywhere, we would not see the difference between Queens County and the covered
Jurisdictions in New York City, that is, Kings county, the Bronx and New York county. So
while I would like to be able to say that Section 5 creates a culture that extends beyond covered
Jurisdictions and maybe some of that effect, certainly it isnt a complete "Halo" effect which only
underscores the need for extension. Section 5 jurisdiction, where we do have problems from
West New Jersey has cases -~ that are KNC and RNC, are provided, I believe, by Judge Boyd,
and I'm curious, (turning and addressubg panelist Mr. Perez,) over the recent years, have you
observed any attempts of voter supression, specifically in Passaic county, which I imagine you
have observed?

MR. PEREZ: This making complaints against the Sheriff’s Office -- Sheriff of Passaic
county -- Sheriff Paiyalsik -- that tried to suppress the Latinos voting. The Latinos were trying to
organize Latinos, and he was there from time to time suppressing the vote. And Mr. Paiyalsik
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is still the Sheriff of Passaic county. And when he was elected, his first act was to fire 12 Latino
Sheriff Officers that participated. There are some litigations still going on in the Courts.

MR. SHAW: Thank you.

MR. DAVIDSON: Mr. Shaw, the question that | have for you has to do with the state
that you have and it’s a little more in your report here. I'm reading it, and essentially, that
document has found just as much discrimination since 1982 in the years prior. And you'e
talking about New York and I gather that most of the evidence for that statement is found in the
preceding sentence there, where you say in fact, of the 19 times the Civil Rights Division has
made Section 5 objections in New York, 11 have occurred since 1982, and then you also
footnote some letters from the Assistant Attorney General James Turner and Acting Assistant
Attorney General, Loretta King, and I'm wondering if you have copies of those letters that you
could give to our commission?

MR. SHAW: [dont have them with me, but we will submit them to Mr. Greenbaum.

MR. LEE: Joe Rogers, obviously one of the key Voting Rights Act is to make sure that
new and creative -- that people are not disenfranchised and neglected. Several states, Indiana
among them, have recently adopted requirements, and this will very well have some impact on
the levels, and that might be something that the presence or absence might have a significant
impact on them. How concerned are you, or what evidence are you seeing that newly enacted
identification requirements may have a changing effect on people’s participation?

MS. GIBBS: Well, as I said when I spoke earlier in our office with headquarters in
Brooklyn, we received a number of calls -- a substantial number of calls regarding requests for
identification in circumstances where it wasnt required, and we are concerned about that. We
are familiar with the demographics of Brooklyn. Brooklyn is a large home of people of African
descent, and it is also the home of a number of immigrants from all over the world, including the
Aftican immigrant. And we are concerned our registered voters -- and have been -- that they are
subject to be asked for identification as well as Latinos and Hispanics being asked for
identification. We're very much concerned about that.

MR. SHAW: The . D. requirements are being counter-played in jurisdictions. They
are reminiscent of Prop 196 in five elections. Requirements that selectively enforced African-
Americans and other people of color. So, for example, even though people argue, you have to
show an 1. D. card to rent a video at Blockbuster, it’s no big deal. We know that something that
should be neutral is subject to be used in a racial discriminatory way. So, for example, just as
before in 1965, African-Americans in the south were subjected to a literacy test, there may have
been requirements that specifically applied directly to African-Americans that were particularly
discriminatory. Beyond that, the right to vote is something that is guaranteed and should be
guaranteed of every citizen of the United States of voting age, and that guarantee should apply
regardless of whether there person has a Driver’s License, a State 1. D. , how poor that person is,
whether that person has a home. It’s guaranteed to the rich and the poor, the homeless and
those who are wealthy, and the imposition of I. D. requirements in my view, and in the view of
the Legal Defense Fund, hopes all kinds of opportunities of mischief with respect to depriving
people of the right to vote, particularly people of color.

MR. PEREZ: [ have a brief comment. One of my biggest concerns in the process of re-
authorizing the Act -- in the process of discussion -- the enactment -- there are some people in
the federal legislature, in the Senate, and Congress was trying to somehow connect the real L. D.
act and the electoral process, and that would have an effect on participation of the people. So,
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one thing is to be very careful in pursuing it, to propose any type of tie with the electoral
process.

MR. LEE: Mr. Buchanan?

MR. BUCHANAN: Mr. Shaw, when I personally registered to vote, I walked into the
room. There were these Black Americans pouring over these questions on a literacy test. 1
couldn' answer the questions as a registered voter. I had just graduated from college. 1told the
person in charge, "I don't think I can pass this literacy test. " He said, "Who is the first president
of the United States?" I said, "George Washington. " He said, "Use this card, you passed. " So,
I know what’s going on.

MR. SHAW: And that’s consistent with the story of the Harvard graduate, the black
Harvard graduate who returned to Mississippi and was asked, "What does this mean?" And he
was answering all these questions, exactly what they meant, but it was a means to say, "You
dont want me to vote. "

MR. LEE: Well, we've run out of time. Thank you Ms. Gibbs, Mr. Perez, and Mr.
Shaw. Could we have our next panelists? Ms. Cohen, Kevin Peterson, Marc Morial, Joe Rich.
Joe Rich is the Director of Fair Housing and the Community Development Project. He is also
the Former Chief of Voting Section of the Department of Justice. Mr. Rich has several decades
as a lawyer in the Civil Rights division, including the voting sector which we've heard so much
about. Mr. Rich.

MR. RICH: Thank you, and thank you for asking me to speak. I have been with the
Lawyer’s Committee for the last six weeks and my testimony today is based on my experience
at the Department of Justice and in particular, I was the Chief of the voting section for about
five and a half years until the end of this April. But it is also based on my long career in the
division. ['have had extensive experience enforcing the Civil Rights Act of 1964 and the Fair
Housing Act for many years. The reason why I mentioned this is because it is very clear that the
Voting Rights Act has been most successful of all the Civil Rights Acts passed, and indeed, it is
my judgment, one of the most important pieces of legislation in this country’s history is the
success of this Act. It became apparent very quickly in some States showing tremendous
increase in African-American voter pre-act, and even shortly after that Act, up to a point today
where the African-American percentage of registered votes is equivalent to other groups,
particularly Whites. Similarly, the states are showing a tremendous increase of African-
American elected officials. This has been a steady increase since the Act passed. There is no
doubt in my mind that particularly, especially the provisions up for renewal, played a real
crucial role in this progress. The question now, given the success, why do we need to renew it?
And to me, there is no question. It needs to be renewed. I will briefly go through the three
provisions that are up for renewal to indicate why [ think they are so important and remain
important, and in particular, Il start out just by saying in my mind, what Mr. Shaw said, "Stand
out the deterrent factor of these provisions. " If you look at the states of Section 5, the voting
section gets some 4,000 voting changes per year to review. Under Section 5, 4,000 submissions
for 20,000 voting pieces are included in that. Probably less than 1 percent of those changes we
make objections to. So, again, the question is raised. "Why is Section 5 so important?" Well,
it’s important, because again, what Teddy said a minute ago. He said, "Those jurisdictions are
covered and they have to consider that Section 5 is the consequences of their Act or their voting
law that they are considering makes a big difference. " I have seen it and anecdotally, of all the
years I was in the voting section, whether the stories would come out in consideration of that law
or not, the tremendous debate of what the Section 5 consequences of those changes were before
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comumitted, and more recently, the voting section. One of the practices we have is, when we
have some concerns with a voting right, we, on many occasions, send out letters for additional
information which is considered generally by a voting community, to be a signal that we have a
concern about that change and Bond gave me some statistics that he’s reviewed. These letters
and over 500 of these letters lead to the jurisdiction withdrawing the change we had showed
concern about, and either connecting it or not submitting it, and again, that to me, is indicative
of the deterrent effect that Section 5 has on voting changes. And its continued to be there. The
fact that there’s only a few objections is, a smoke screen, frankly, for somebody arguing, "You
don' need them. " It’s just what Teddy said. "If you know you have to submit, if you know you
have the burden, it makes a big difference of how the laws get protected. " Secondly, the effect
of provisions. Observer provisions only applied to Section 5 jurisdictions or jurisdictions that
have been ordered by the Court. And part of the Court order is to authorize federal observers to
observe elections, and the voting section over the years has a very careful procedure for making
those determinations. We have very well trained observers who are employees of the
Personnel Management or observers who go into a jurisdiction you know is going to have a
determined effect on discrimination and that decisions are made where we think there is a
potential of that type. Discrimination is the discussion of Passaic. It is a good example of how
observers affected that day in Passaic. There was a consent decree that permitted the Attorney
General to send in observers, despite the fact that the Passaic legislation officials were still in
compliance with Section 203. Our observers have come up with a series of information, and
based on that information, we brought a Contempt Act, and it lead to concluding inspection
methods. These observers are not only a deterrent effect, they can gather information that could
lead to enforcement actions. I would say that is rarer than the fact of being there. The
importance of being there, that federal government having the presence -- having the current
effect of it bappening, and the need for that continues. This last election, the Department of
Justice sent out more observers than ever before. The Department of Justice, in recent years,
have been sending out people that aren observers, but are sending similar work of observers.
We are not authorized to send out observers, but we have sent out employees that are not in
violation of the law. And finally, Section 203. I dont think it’s any question that it’s needed
more than ever. To be able to vote is essentially to understand the ballot and understand the
process in this country. The increase in the number of citizens that have limited English
speaking abilities has increased. It’s shown in the number of jurisdictions that are covered as a
result of the 2000 election. It was a significant increase and the number is on the tip of my
tongue. it’s indicative of ingrowth in relation to this population. You have that increase and you
don't have that protection for English speaking ability. You'e in a spin, bridging their right to
vote, and again that amount of effort the department has put into enforcement of this provision in
recent years has increased significantly, and I think it’s indicative of -- it’s important. So, 11l end
with that. Just the fact that these -- the importance of these three provisions cannot be
overstated, in my mind, over half -- well over half -- go into enforcement. You take away those
provisions, the voting section is outreached in protection and will be dissipated.

MR, LEE: Thank you, Mr. Rich. Our next panelist is Nadine Cohen. Ms. Cohen is
senior staff counsel of Boston Lawyers’ Committee for Civil Rights Under Law. Ms. Cohen
has also served in counseling including re-districting.

MS. COHEN: Thank you, and thank you for inviting me to participate in this critical
hearing and an opportunity to discuss the challenges facing minority voters in Massachusetts.
The Boston Lawyer’s Committee was actually the first local affiliate of the National Lawyer’s
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Committee and since the committee’s inception in 68, we have been actively involved in
protecting the voting rights in Massachusetts. The African-Americans, Latinos and Asian hold
less than two percent of the key elected offices. The State’s twelve-member congressional
delegation is comprised of all White men. All statewide constitutional offices from the
government on down are held by Whites. There has not been one non-white official elected to
statewide office since Ed Brooke was last elected to the U. S. Senate 30 years or more. The
160-member House Of Representatives has only five African-Americans and three Latinos, and
the Latinos have recently elected the fourth in the State. Massachusetts Senate has only one
African-American senator and has had only one African-American senator for most of it’s recent
history. Just very recently, the first Latino was elected to the State Senate. No African-
American or Latino member of the state legislature has ever held any of the influential
positions. Virtually every mayor in the state is White. Only 40 or so of the state’s 351 in the
community have elected an official of color in the past 25 years. In 000, officials ranked 26th
in the number of Black elected officials, and since 1980, has not improved that rank. People of
color have battled over districts for seats for city counsel and school committees that have
operated to dilute minority voting strength in a state that was once the center of the movement to
abolish slavery. The Senate can improve. Of course, [ would be remiss if I didn? also state that
it was Massachusetts that invented "gerrymandering” when in 1812, Governor Elbridge Gerry
Mander began this, and unfortunately, "GerryMandering" continues to be used in the office as a
means to dilute the vote. Section 5 is essential where minority voters have faced many barriers
in there efforts to retain their freedom of choice. I want to focus on two specific issues. One is
the re-districting of the state House of Representatives in Massachusetts, and the other is the
language assistance issues and some other voting problems affecting people of color. For re-
districting, the 2000 Census first became a majority-minority city with people of color making
up 50. 5 percent of the population. Despite the substantial growth of the minority population, the
two -- now one district began. Instead of increasing the number of minority districts for the
state, the House Of Representatives eliminated two majority-minority districts and put in White,
and several of the incumbent districts and super-packed another district so that it had 98 percent
minorities. The district’s performance was well in excess of the number justified by the white
voting-age population. The Re-districting Act, "gerrymandered" districts and diluted minority
strength in violation of Section Two of the Voting Rights Act. And the constituents re-
districting actions deprived them of equal voting power and prevented them from re-electing
candidates of their choice. The Lawyer’s Committee for Civil Rights Under Law brought suit in
Federal Court, on behalf of several organizations, including the Black Political Task Force and
Oiste, and 13 individuals of color. In 2003, we had a trial before a three-judge panel. The three-
Jjudge court in 2004 found that the re-districting plan was unlawful and deprived the rights of
African-American voters, in that it diluted the minority vote. The Court found that the
legislature -- and this is their language -- sacrificed racial fairness to the voters to achicve
incumbency protection, and to make matters worse, the House knew what it was doing, despite
the fact that this is what the Court found. It increased the number of majority White districts to
12, and diminished the number of black districts to one. The court found that the plan
contained extremes and unexplained "packing. " After moving out of two districts, it says the
plan leaves African-American citizens in the Boston area less opportunity than other members of
the electorate to participate and elect representatives of their choice. The court gave the
legislature six weeks to come up with a new plan and they specifically told the legislature that
they could not "rob Peter to pay Paul. " After the haggling, we finally agreed on a new plan, and
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I'm very happy to say that as a result of the districting laws, the speaker, as the House of
Representatives, which was once the most powerful politician in the state, reassigned an
American-Asian person, and he has recently been indicted by the D. A. for lying in the re-
districting, saying that he had never seen that plan prior to his disclosure. In an unusual
footnote, the evidence strongly suggested otherwise. This case will explain the minority voters
in Massachusetts as well as throughout that country. We still dont have a level playing field and
we still need a Voting Rights Act to protect them. That case also shows a warning that they will
not be able to get away with depriving people of color of their right to vote. As a matter of fact,
this very moment, the former speaker is being arraigned in the U. S. district court for perjury. 1
know my time is limited.

MR. LEE: You stayed between us and lunch.

MS. COHEN: And the one thing that I'm more passionate about in the Voting Rights
Act besides eating too, is that the unfortunate voting disenfranchisement that is also alive and
well in Massachusetts as it is in other parts of the country. Minorities will hold a public
hearing. We listed all the problems, including polling places, that were inaccessible. People
were told they couldn' vote because they were not on the voting list. We tried to work on all of
these things in the 2004 election. We participated in the election protection project, we covered
11 stipulations and testimonies en masse and we just released a report of the voting problems
similar to other places and I should say, the 11 cities were places that were fundamentally
communities of color that were disproportionately limited, affected the minority voter translation
problems. Twenty-eight hundred voters were told they were not on that list of registered voters.
This can mean that a county can have between 100,000 and 200,000 people prohibited from
voting. Provisional ballots were not given. Poll worker issues. Misapplication of 1. D.
requirements were real problems in a number of communities of color. Poorly trained pollers,
and language issues were probably the most critical voting problem. We worked with AALDEF
in Massachusetts and they had observers and people monitoring at a number of locations. We
found that interpreters were not provided from communities where they were needed. The
Boston officials only provided interpreters if they were requested ahead of time. Translation
persons were not available, and we have instances where inappropriate language assistance in
Chinatown. People were told by some of the poll workers who to vote for, and that has been a
problem. A growing number of Latinos, Asian, Haitian are not only re-authorized, but fully in
force. Voters who need language assistance are able to vote and have their votes counted. 1
thank you for this opportunity to be able to be heard, and I will give you my written testimony.

MR. LEE: Thank you very much, Ms. Cohen. The next panelist is Randolph
McLaughlin. Mr. McLaughlin is the Professor at the School Of Law, Civil Rights and Labor
Law.

MR. McLAUGHLIN: Thank you very much for your kind remarks. Thank you to the
Commission for inviting me here. I'd like to talk about two things. One is Section Two of the
act and some general comments about the Voting Rights Act, and where we are, and what we
need to do. 1 think we are -- right or wrong -- over 30 years ago, 40 years ago when Civil Rights
workers were in Mississippi trying to get Blacks registered, they were brutally murdered, not
one of those allegedly accused were executed. One day after the United States Senate
recognized that it had been wrong, lynching statutes came into effect. So we are in a historical
time, and I think we also have to be cognizant of the climate in which we function. This is not
1982, when the Civil Rights problem has won the Voting Rights Act and turned it aside. I will
suggest to you that we are in such a climate now, that the Supreme Court of 1982 has done a
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fairly good job of cutting back the Voting Rights Act, and I suggest -- as we go in 1982 -1
suggest to you -- in 2005, we need a Voting Rights Restoration Act to correct the many wrongs
that have been on our national report. To Section Two, it is clear why we need Section Two for
provisions and protection. As a Civil Rights Officer, I teach going back to the Civil Rights Act,
case after case. You have heard testimony here throughout the entire day through all the
counties, one case after another, where jurisdictions are not covered in Section 5. Numerous
cases and litigations. Ijust want to mention too, you will hear from New York that one is
entitled to the "Court of Hempstead.” Let me state the second interpretation of Section Two of
the Act. 1was one of the counsel, and the other case is fairly recent -- vintage 2003. New
Rochelle, Davis versus New Rochelle, and Davis was the late Ossie Davis. First the
Hempstead case. That Hempstead case was filed in 1981 with a challenge to "at large” election
system used in the historical town of Hempstead, which is the largest town in the country, largest
in the cities. It took us ten years, ten years to bring that case to trial, to successfully litigate it to
trial successfully. Ten years later, in the town of Hempstead, after having created an African-
American district when they were redistricting, we had to again threaten that town with further
litigation and they had to come to their senses that it was not a good thing to try and butcher that
district. We weren? as successful in New Rochelle. In 1980, we were successful in filing this
case. Davis had previously been an "at large" location for the citizen counsel. The first
opportunity the citizen counsel had in New Rochelle to redistrict itself. It decided, over the
objection of the NAACP, the African-American community might open testimony. It decided to
gut the only black district in the city. New Rochelle was literaily polling off sections in the
Black communities and placing them in White communities and importing them into a heavily
Republican town, reducing them to a majority Black district. To the minority district, we were
forced to sue New Rochelle. We were successful under Judge Bryan and the Judge ordered the
city of New Rochelle to restore the Black district to a majority status. Now those two cases are
relevant for that following reasons. The city of New Rochelle particularly would not have a
Black district, and why is that? Because there are too few Voting Rights Organizations, Civil
Rights Organizations, and there is too much work out there in the field. You cantbe
everywhere, and the difference between Section 2 and Section 5 is quite clear. With Section 5,
the burden is placing all districts from Section 2. That burden is placed on the community that
can least afford to protect itself or retain counsel to protect it. Now you might say, "Well, you
might not sell. But certainly you can argue there are attorney’s fees -- if you went, with respect
to any litigation expert witness -- fees that can run anywhere from $15,000 to $20,000. Those
arent covered, nor is that an oversight. So any suggestion is to clearly reenact Section 2 and
Section 5. Its no "quick fix" because of the efficiency and effectiveness of the voting section.
Whether it’s the Reagan Section, Bush Section, or Clinton Section, each of that voting has been
consistent with the protection for the rights of minorities to vote. My suggestion is that I do
believe that we need to "push the envelope" and consider expanding the scope of Section §
protection to include, not just the districts that are presently under the Act, but to include perhaps
districts where Civil Rights plaintiffs have successfully gained Section 2 cases over a period of
years -- make it five years, ten years. Because if you do that, if you study these Jjurisdictions
where successful plaintiffs have moved against these counties, districts, and states, you will find
that those districts where Section 2 combines with Section 5 don know Section 2 districts are
just as likely to violate the Act as covered districts are. But because of Section 5, the district,
many of those protected are being visited. Only African-Americans, Latinos, and Asian
communities are not being protected. Since 1982, there has been a number of decisions at the
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Supreme Court Level. Ijust want to read two lines of a case. One at Thornby General, which
starts to read back into the Act, the "intent"” requirement. We had to prove the intent of the
voters, that there are many resistant voters, which is almost an impossible burden, and there is a
split on that score, but we need to write the intent out of the Voting Rights Act. It has no role in
the statute. Second, since the Voting Rights Act in 1982 was reenacted, the Supreme Court has
created a whole line of cases called the "Shaw V. Reno" cases that we saw in the affirmative
action case. It’s retrogression, it's quiet community saying, "We are being disadvantaged, it’s
reverse discrimination. ¥ And I think that the Court has articulated some standards. What to do
when there is a conflict between the 14th Amendment and the 15th Amendment, the standard is
not clear. 1 think if there is a reenactment of this statute, we need to make it ver{ clear what
the standard is. Whether or not that voting rights in the 15th Amendment and 14® Amendment
rights goes to that next round of redistricting. What are the standards? Otherwise, we would be
faced with numerous cases along these lines yet again. Finally -- and I've mentioned this already
-- in reenacting statutes, we must put back into the statute, payment of expert fees. The burden
of minority payments is an exorbitant amount, and as I said earlier, the conflict is there. For
example, one case I know that is an academic case -- I am academic, but I am also a litigator -
how many plaintiffs are unable to get professional help in their counties without that 2id? How
many are unable to fight back on their right to be violated? Thank you.

MR. LEE: Thank you, Mr. McLaughlin. Our final panelist is Walter Fields. Mr.
Fields was a consultant to the Democratic and Republican Label campaign. He is the Director
of Political Development, Community Service Society of New York. Welcome Mr. Fields.
Thank you for coming to New York City. It’s nice to have you here in the north in New York
City examining these issues. )

MR. FIELDS: Irecently returned to the Community Service Society, better known as
CSS. After being consultant to both the Democratic and Republican parties, redistricting in the
last two rounds and an expert witness in the last case known as Page and Martel, as well as
insights into what has transpired from New Jersey CSS, one of the oldest cities, dealing with the
needs of low-income residents. It has been in the forefront of the evidence, from the founding
of the Columbia of University’s social lunch program, to building the first model and those
recently affected by the 2000 September 11 terrorist act, and -- I'm fanatic -- and I'd like to site a
few examples in 1989. We successfully used the Voting Act to stop the discriminatory purge of
over 320,000 voters, United Parents Association Versus New York City Board of Elections.
Subject to the State’s non-voting purge, CSS proved that the law’s application had an unlawful
discriminatory affect as Blacks and Latinos were 32 percent more likely to be purged for non-
voting. The Federal National Voter Registration Act of 1993, a facility agency based
registration, particularly in agencies serving poor communities. In 1995, CSS sued in State
Court to fully implement voter registration in mayoral agencies and whether franchise law CSS
fully supports that reauthorization of the Voting Rights Act mandating pre-clearance changes,
covered jurisdiction, and Section 203, mandating consideration of language and minorities.
New York City by any definition, one of the nation’s most complex cities to administer elections,
continues to warrant the oversight of the Voting Rights Act political advantage, providing access
to the ballot by preventing the manipulation of the bailoting procedures, and to make it effective
and complete. You may know that New York State election law is notorious for the effect it has
on candidate access to the ballot and the resulting diminishment of the public’ choice for
elective office. What appears to be minor considerations in the electoral process, such as the
age of voting machines, can, and in application, be used to disenfranchise large pockets of
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voters, primarily the already under-represented who most often are racial and ethnic minorities.
As the city continues to serve as one of the nation’s largest portals for new immigrants, it is
imperative that protections in the election system are maintained for non-English speaking
citizens. The large numbers of immigrants that are entering New York City, new to our nation’s
democratic practices, are most susceptible to having their voting rights diminished by
discriminatory practices and devices, including the consideration of language differences in the
context of elections, staffing of coworkers, and displacement of election information on both
machines. Language should not be a barrier to the electoral voting participation. That causes
great concern over manipulation of the Act, particularly Section 2, mainly in the drawing of
state legislative districts. Both the major political parties have each found reason to cast their
fate in a self-serving manner in the name of political voters. In solidarity, the answer of
disenfranchisement under 2001 elections in the District of New Jersey is of the Voting Rights
Act. Minority succeeded the White district and I will say that I am a registered democrat. In
2001, I crossed the party lines to be in the republican party because of my outrage of what was
happening in the state, and all this was on that premise that some Black elected officials were
from minority districts and their outright control by powerful party bosses. In this case the
numbers lied, because we did not accurately represent the dearth of the Black state. And, to add
insult to injury, they were required to sign identical affidavits attesting to the plan’s positive
impact on minority representation without ever first seeing the plan. My action was shared with
Black legislatures, but I had it as a consultant for one of the parties. They never signed the
plan, but that plan empowered the party’s leadership, insisting that there be an expanse to the
Democratic floor. Their plan would empower Black voters indirectly by reclaiming that it be in
line to control committee assignment. It was a spurious claim then and remains so today. For
years, the number of Black voters in New Jersey has not increased, and their presence has had
little impact, judging by their inability to claim any of the primary leadership posts. If you look
at Hudson county in New Jersey, the fact of the matter is, it had a black legislature. It no longer
has a black legislation. They also denied the line to identify black incumbents, replaced the
black incumbents and then tried to remove the incumbent when they tried to run for the
presidency. So, I think we have to be very careful with how the Act has become a partisan tool.
This is not to say the Act is not necessary. Iam just giving some warning after hearing the
Massachusetts case, after learning and experiencing the New Jersey case, after coming back to
New York City, and still having the issues in this city. It is clear to me that the Voting Rights
Act continues to be necessary, particularly Section 3, and I was so moved that perhaps that entire
city has been under Section 2, so I appreciate my invitation to share my thoughts with you. This
requires extra measures guaranteed in our race, ethnicity or native roots. Thank you.

MR. LEE: Thank you, Mr. Fields. Questions?

MR. RAPOPORT: Question to Nadine. One of the most heartening developments in
the last recent years has been the efforts of Boston, Massachusetts to have a substantial increase
in the number of voters in the communities of color. The stats have been the voting registration
in Boston are not to say, phenomenal, so they question whether you can link that to Voting
Rights Act in which there’s instances which the Voting Rights Act were attempted to be final,
immediate, or attempted to be commuted in any way?

MS. COHEN: Well as a "non Section 5 community,” certainly under-redistricting would
have helped us. [ think if we had that, provisions of Section 5, in terms of increasing the
numbers of people of color who are voting, I really think that that has been a community effort,
and we've gotten some support from the election departments, but not enough. And I think that
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it really has been the force of groups like Black votes and other Latinos. Asian groups have
really gone out and really registered people and have seen the effectiveness of voting. I think
the re-districting -- in the case of the people of Boston -- that you can use the law to challenge
procedures to dilute the minority vote, and the fact that we had some success in getting some
elected officials of color really increases the people’s feasibility, but if we didnt have the Voting
Rights Act, we would be much worse off. And I just want to say that 1 agree with this re-
authorization or a restoration of the Voting Rights Act and in expanding it. It may be an unreal
figure, but it really makes sense, because we see these Northeastern cities, New York, New
Jersey, Massachusetts, and Connecticut, and we need that protection of the Act.

MR. LEE: Mr. Davidson, I'm asking you to iry to get a perspective on the other side,
because 1 see the need for re-authorization. I'm trying to understand arguments that work in the
office, in particular, Mr. Rich, given your experience -- trying to balance out the interest in
anything, whether there are violations or not, solutions. What is the essence of the argument that
says no on re-authorization of Section $ in an argument with respect to Section 2. What is the
essence?

MR. RICH: I'm only looking at the re-authorization of Section 5. Section 2 is in the
law. I'm just looking at Section 5, and the argument, to my eyes, has been that Section 5, when
it was passed, was rather a far-reaching type of statute, putting a burden on the local or state
jurisdiction. It proved to the justice department, the burden on them to show that their voting
claim was not discriminatory. Thats a fairly significant burden placed on this issue, and I think
that the arguments over the years has been particularly -- as I said earlier, it is after the law was
passed, many of the issues that lead to the law, disappeared. Voter registration went up, Black-
elected officials increased tremendously. Why do we still need it or why should we just limit it
to one part of the country? I think these are the arguments that have to be dealt with. |
understand these arguments, but my feelings are, yes, there was a tremendousamount of
discrimination in the districts that lead to this act, and one of the problems in a voting change is
that the justice department would put in tremendous resources and get an injunction against that
particular law. A new law was passed right after that concerning that discrimination. Section 5
testified that it’s a burden. You can' just pass a law to continue discrimination. That type of
blatant discrimination frankly, has gone away, in my eyes, but that amount of discrimination is
still out there, but much more subtle. You'e getting it from all our hearings on this, that’s why
the Voting Rights Act is still needed. It may be that you may want to consider certain changes to
Section § because you're seeing discrimination throughout New England, all parts of the country
that aren? covered by Section 5. Now, do you do that as justified under constitutional law? That
is something that has to be considered. The Speaker has to look very carefully. The Voting
Rights Act has traditionally been looked at as a justifiable act, and because we're at the point
where we'e at now, its going to have significant effect.

MR. DAVIDSON: As opposedto the Supreme Court.

MR. LEE: Thatisa race-conscious remedy, in an effort to resolve problems and
equality, with its highest standard as we all know. And so on a factual basis, it’s more than
what’s so critical. I think its remarkable to point out that statistical information, as if relates to
the number of claims and how that plays out, as it relates to the factual basis for reorganization.
And I hear you clearly in terms of the turn around. In other words, what their needs in effect,
have clearly seen. What that opposition sees. In fact, saying no to the re-authorization.

MR. RICH: There has been no less discrimination. We don need it any more.
Section 2 will take care of these problems. But to me, there is less blatant discrimination and
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people are in need of more wider discrimination. In 1965 the focus was on the deep south
because of what was going on there and it was blatant. It was terrible. There is still a
tremendous need all over the country, because without that Section 5 protection, some of that
discrimination will reappear. That’s the effect of Section 5. Those jurisdictions are saying we
might want to do this, but the justice department might be a problem if you're under Section 5.
Well, well take our chances. Idon* think anybody would sue us under Section 2 and Section 5.
That kind of prophylactic effect is really crucial to that type of vote.

MR, LEE: Referring to the earlier testimony of racial bloc polling, what or how
widespread is racial bloc polling? I'd like to ask the same question to Joe Rich.

MR. RICH: Idont have areal full answer on that. I know that in the case of Georgia it
was assumed there was racial bloc polling. In South Carolina, it was assumed there. Usually
there has not been an argument in States, particularly Section § States, that racial bloc polling
continues. We do have a lot of arguments about racial bloc polling in other jurisdictions. I think
when you see it come up, I think in New Jersey, if the argument that New Jersey was the racial
bloc polling, how serious was the racial bloc polling without the racial bloc polling? It was nota
Section 2 violation, and [ think that’s what the Court reached as such. So it depends on where
you are. It’s a big comparison between that New Jersey case and the Georgia case and any point
of view. There is no question there was racial bloc polling. Different kinds of cases, but they
had racial bloc polling.

MR. McLAUGHLIN: I think it’s a very complex question. That question in the
Section 2 case, I think is, what type of legislation are you looking at? Are you looking at the
Department of Justice legislation or the Department of Justice elections? If the voters had a
choice in the Department of Justice legislation, look at the Department of Justice elections. That
is a very, very complex question with a lot of layers to it, but I will suggest to you, depending on
that method, the analysis you can find is in racial bloc polling. Now what is racial bloc polling?
If weget back to the issue of intent, I would have to show that a voter voted against that
candidate because of their race. Do I have to show that a voter voted for a candidate because of
his race? Then that intention creeps into it. You've got to get a multi-varied question analysis
which is so expensive to prove. Again, I think that’s purely an aggressive analysis. If youhad a
White voter on one access and the racial voter on the other access, the race of the candidate, and
you want to determine whether there is some correlation between those two, the more Blacks that
are voting for a Black candidate or for a White candidate, when given a choice, which one
should you look at?

MR. LEE: Mr. Fields?

MR. FIELDS: I think that’s one of the difficulties that we face. The question that I
raised in Court was this issue of motivation. Was it whether or not it’s the choice of the voter?

In a state like New Jersey, where you still have a very strong party of machinery, my argument
was that those choices were not made by voters, even though you see cross racial bloc polling
voting to make that argument that voters truly have been disenfranchised. One of the other
issues in New Jersey is they'e using a very short time span to prove that voters were voting
across race. It was a fairly new phenomenon in New Jersey. We had these suburban districts
where you had Blacks that were elected from non-Black districts due to the politics of the State.
There were those of us who were very concerned that the Court sided with that democratic
society to make that analysis.

MR. LEE: Ms. Cohen, do you have anything to say along these thoughts?
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MS. COHEN: Well, I just want to state the obvious. In Boston, we were able to show
Black voting and I think, particularly, when you start having large Latino and Asian and ethnic
growth populations, it becomes more and more difficult to do that. Just a note, I have a case --
the Springfield case, and again, we think we're going to be able to prove Black-White voting,
so I think it’s still out there all over.

MR. DAVIDSON: lhavea question for Mr. Rich, which follows up Mr. Rogers’
question and it tends to start where our arguments begin -- re-authorization of Section 5. Some
people argue that it’s no longer necessary, but one of the leading cases in Georgia V. Ashcroft is
now presenting a criteria for deciding racial polarized voting. I'm wondering what your view is
on -- I mean vote dilution -- not racially.

MR. RICH: I'm still trying to understand after a couple of years, but clearly, it
complicates Section 5, and how youTe going to apply it, taking into effect a lot of the factors
that weren't considered before. I don' think that’s a good argument for that section, but if
you'e concerned with Georgia V. Ashcroft, legislatures should try to define what they think
the standard should be. It was developed by the courts and cases in 76 of what I thought was a
pretty standard retrogression, and all of a sudden, we got this new standard and how that was to
develop under this pre-authorization would be an interesting thing. 1 think it raises a lot of
issues. It’s harder to administer, but having done it for the last two years, it can be done. It
harder, [ think, in the end. It can give States a lot more leeway as to what they can do, but still,
there is still a need for Section 5 under Georgia V. Ashcroft, and I'd say particularly at the local
level. The local level in terms of what they do in the State district, and that’s where the greatest
need for Section 5 is. These are limited communities, smaller communities that don't have the
protection of the Black Caucus, and [ don think, in my judging Georgia V. Ashcroft on those
communities. And I think putting emphasis on how Black legislatures vote in the compass of
Section 35, I think may employ certain local Black legislatures, because if they come forward and
say, as a group, it may be one or two of them, "We don? like the plan,” that is a factor of what it
takes toward finding retrogression. It could be Black legislatures. It a fine plan without
understanding it or because it makes it easier for business. It’s a short answer,but I don? think
that it’s a good reason for not renewing. If you think clearly, it makes the Section 5 analysis
more difficult, not so much more level. Kimberlee?

COMMISSIONER CRENSHAW: Thank you. Ido have a few questions. First of all, I
want to thank you all for real provocative answers. My first question is for Mr. Rich. We have
been largely talking about Section 5 and language provisions, but [ appreciate your bringing to
our attention the federal examiner and observer provisions. I have a couple questions. First of
all, following up on anticipating arguments against refuel. It would be useful to have some
understanding to what kind of factors, what kind of complaints you have received that prompted
the deployment of observers? We tend to have an understanding that happened a long time ago,
but I'm somewhat interested in hearing just what kind of conditions that prompted this, and
together, you mentioned that in non-covered jurisdictions, the employees of the Department of
Justice are anticipating that. An impossible response -- you already have this ability to do so, so
what would be the requirement of using the examiner status if you can, in fact, use employees
of the Department of Justice? What is it that they cannot do or to apply the question, how does
the effect of Section 5 affect the examiners?

MR. RICH: I think the first question is, many of the situations that we find that we
think federal observers are needed are certainly not as prestigious as we found 30 years ago.
What we find is a situation where there is a race on both sides. Whether a local city counsel is
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going for the majority Black, anyone White will turn that around, and it gets asked and we get
information. Interestingly enough, we get questions from local jurisdictions that they would like
us there just to have a calming effect. There is a federal expense to make sure people have
assuredness in the place. In other situations, we -- and this is less in the federal observers -- if
we have information of a possible violation, it might be some sort of intimidation not directly
related to the election. This gives us a chance to have a coupling effect, but also to gather
information that may lead us to use it. And that second question is a good one. The number of
departments of employees has increased dramatically, but there is a limit. In fact, in November,
we were recruiting not just the voting section, we were recruiting throughout the Civil Rights
division, so we had more people out there than we did before, but I dont think you can expect
that to happen. OPM are specially trained, better trained than the Department of Justice lawyers
have ever been. But another factor too, is that if the jurisdiction says we're not going to let you
in our State, law doesn' let anybody in. Outside in the polling places, we're right in the polling
places observing what’s going on in the polling places, and they can keep us out, and this
happened to us in the case of Reddick who did not have observer coverage. They had serious
4E problems in Reddick. We sent several people up in several elections that didnt go in. It
happens that they had to get in the polling places. Our employees had some effect, certainly, on
the federal observers.

COMMISSIONER CRENSHAW: Thank you.

MR. LEE: Also, I want to point out how many lawyers, including Joe Rich -- it’s about
45, so we'e talking about how many?

MR. RICH: We have been sending out attorneys too, but also using paralegals and other
professionals.

MR. LEE: Well, excluding secretaries, it was 100.

MR. RICH: It not a big coverage.

COMMISSIONER CRENSHAW: My second question is a follow up to the quite
interesting notion presented by Professor McLaughlin. Thinking of this potential as a
restoration, an even expansion, I want to ask both you and Mr. Fields if you could give us a
little bit more guidance in this regard. You will recall from 1982, some part of that debate was
how to correct and some of that correction was in the debate. If you would respond to attempts
to suggest ways of to correct that. [ was wondering if you had more "flesh that you could put on
the bones?" For example, you mentioned, Professor McLaughlin, about the possibility of making
Jjurisdictions who have lost Section 2 cases, a covered jurisdiction under Section 5, which I think,
is provocative. We've heard earlier from Senator David Paterson about the action of "packing”
in one instance, and "cracking" in another, and the difficulty in finding some kind of direction
other than that consistency. Also, Mr. Fields, you mentioned abuse of Section 5, and I am just
wondering if you have any general ideas about that kind of declaration of statements like in
19827 How do we best interpret these Sections?

MR. McLAUGHLIN: I think the clearest thing one can do is -- to make it crystal clear --
is that the intent of a vote in the racial bloc voting analysis that creeps in is irrelevant to a Section
2. That other thing we've seen in the "Goosebine" case, for instance, is when we won that
liability case and the Court ordered the district to create a jurisdiction. They can't create
Jurisdictions without violating, so I think it has to be clearly stated in the act. The Supreme
Court has said, to my knowledge, you can use race, not as a factor, but the predominant factor.
But I think the statement is we have to have clear standards in authorizing.
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MR. SHAW: So that when -- and it’s really a Section 2, | remember what the
jurisdiction is in Section 5. Whether creating circumstances like Shaw V Reno is leaning over
their head. So it has to be clear in Section 5 as to what the instances are, what race can play in
the re-districting effort and what Shaw V Reno can play, and that’s the conflict. Even if they
pack the pre-clearance provision, theyll be sued by the White voter.

MR. FIELDS: My agreement also. Which is Section § jurisdiction, Section 2
Jjurisdiction. When you look at what transpired in 2001, one of the real difficulties was that none
of the rights of the voter -- whether you look at the case of New Jersey -- was truly givenby a
party boss. None of those officials served. In my estimation, you can' run from New Jersey
without that beating of a party boss. There is no such thing as challenging the party line and
winning, it does not happen. So this notion of using a racial bloc analysis becomes difficult in a
place like New Jersey, because even when a jurisdiction is created that you have say -- White
voters voting for a Black candidate. The question then becomes whether that person truly
represents his or her --

MS. COHEN: Community. But his or her community did not elect that community,
because one, the party machinery did their testimony in New Jersey. That, I think, could be
considered for Section 5. A place like Hempstead county, a place like Hudson county, a place
like Essex county. But unfortunately, we have a picture based on the current district. The
Voting Rights Act is to prevent Black voting rights from being diluted. When you have Black
voters elected from majority White districts, it’s a tough case to make, and unless we have some
across the board, well never see the Black number. In fact, the Blacks and Latinos in New
Jersey are not empowered by any stretch of the imagination, and I think at the end of the day,
that has to be the final say of the test of any Voting Rights Act.

MR. LEE: Last but not least. Mr. Cartagena.

COMMISSIONER CARTAGENA: Well, 11} ask this -- by the way, I really appreciate it
what you said about the indictment Ms. Cohen, because he lied about what he claimed to see or
not see, in Court. It is amazing that the officials are not even seeing the plan in favor of the
voting. We hear that a lot in Albany, and I think "you hit the nail on the head" with respect to
Jamison, which does say that the intent of the voting provision, the voting analysis is irrelevant
from a basis. Mr. Joe Rich, here is my question. To the extent that you have been using
employees in some jurisdictions but not observers with respect to the observer process of the
Voting Rights Act, did you have any recommendations for improving it, or is it just more
money?

MR. RICH: I think that observers have always been put in Section 5 coverage
jurisdictions, 1 think the need for observing and monitoring is not so much in the last five years.
There should be consideration given about anything the Justice Department can do, which is a
very effective tool for keeping common places. It makes a difference. I'm not sure what kind of
opposition. Maybe that the idea is logically you win or constitutionally you have your reason,
but the fact is what I said earlier. Is it that so many people of the jurisdiction, elected officials
not minorities, are afraid of a possible intimidation of voting rights violations? So many of the
officials welcome business. I think its confidence in the public in selection that have that
presence. I think that’s a very strong argument for broadening and that’s really, I think, it
explains what we're doing. We've broadened it by sending out Department of Justice people. I
think it would be much better to have neutral observers trained by a trainer to have them sent out.
I don't have any particular formula. It should be nationwide or something less, but my feeling is,
it’s a greater need for it now than when I first started.
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MR. LEE: Well pethaps you can take account of the history of Section 2.

MR. RICH: Yes.

COMMISSIONER CARTAGENA: Much less under terms of constitutional, because
we'e talking about someone paid by federal.

MR. RICH: And right now, the recent monitor out, I consider that part of the
investigation. We'e sending them out because there may be a violation of the law. Are we
building a case, because that’s a given. The Department of Justice has the ability to work on
investigation violations of the law. The difference -- the only thing 1 think is, that observers
have the right to get into the polls and that’s important, but I must say, that generally speaking,
there have been very few jurisdictions. We go through them and we say, "You know, we're
coming down to monitor elections if you let us. " And we very well knew of them because of
state law, even federal law enforcement. So you know what I'm saying now, may be that we do
have that ability, but I would much prefer to see it formalized in legislation to a Federal plan.
Federal observer provision.

MR. LEE: Well, thank you very much. The panel has obviously been very helpful.
Mr. Fields, Ms. Cohen, Mr. Rich.

MR. LEE: Our next panelist is Marcos Devers. Marcos Devers is an "at large”
member of the City Counsel in Lawrence, Massachusetts, Latinos First, In The Wake Of Voting
Rights In A Lawsuit By The Court And Jury.

MR. DEVERS: I thank you, the Civil Rights Commission Voting Rights Act, for
inviting me here. As you said, my name is Marcos Devers. I'm City Counsel of the City of
Lawrence. That is called the City of Immigrants. The city has a beautiful and strong history of
immigrants, the spirit of Lawrence. Six point five area miles and 73,000 people. In the past, the
community has been, in the last four decades, however the Hispanics in the City of Lawrence is
60 percent of the population. I'm also a civil engineer, math and science instructor in the school
of Lawrence. Ihave run successfully in the years 1991, 1993, 1995, and 1999. It was in 1999
that I finally made "City Counsel At Large. " It was more difficult to make City Counsel At
Large at that time. There was already a Latino in the district counsel in the county. The six
wards that we have, A, B, C, D, E, and just one Latino made it and it was in 1993, but "at large.
"Iwas the first getting there in that position. In the year 2001, I became the first Latino Mayor
and the first Dominican Mayor of any U. S. city and that was when the city counsel appointed
me. was re-elected as city counsel in the year 2001, and I got the majority of votes in the
history of Lawrence, over 8,000 votes. I served as counsel president just after being mayor.
Now, in getting to the lawsuit in the City of Lawrence. In 1978, the Department Of Justice
applied to the lawsuit, which lead to numerous violations of the Voting Rights Act. Section 203
and Section 2, regarding lack of Spanish language assistance of the Voting Act. At this time
only one of the City Counsel members was on that team, yet, this action alleged that the city’s
methods of electing it’s city counsel school board violated Section 2 of the Voters Rights Act,
an illegal opportunity to participate in the process of electing a candidate of their choice. The
Department of Justice also alleged that violation of Section 2 and Section 203, the National
Information Spanish Language Assistance and refusal to appoint Spanish speaking monitors.
They were able to resolve several of their claims. The city subsequently was to change the
method of electing the school committee from a large member to single member distance and a
plan for the city counsel board, 2000. Until 2001, it was alleged that the proposed 2000 census
resulted in Section Two violations. That counsel agreed to 2002 of both bodies to provide an
additional Latino. The counsel also agreed or required the city to hire a person who is bilingual
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and Spanish to it’s staff, in connection with its office. My testimony. I would like to refer to
the fact that on many occasions, the complaints that those violations happened from all sides,
and although I didnt observe particular situations, specific situations, it is in every election
event. We had to handle situations that were in violation, and complaints of people that couldn’t
vote, and even on some occasions, the complaints were about possible fraud or were
demonstrated and implemented by those in power. And some of my constituents thought that in
1977 we run the race in just the kind of environment we had. 1 couldn make it, but in 1999 after
providing important services, I could make it. Obviously the voter turned out as being more
participation. After that and since, although we have a lot of progress after the Department of
Justice intervention, I still feel that we need this kind of assistance, Minority Language
Assistance. We have more bilingual Hispanic co-workers. Eventually we'e going to need
Asian. The Asians are moving to Lawrence. There are right now 2000 and there are voters
going to the polls and need to exercise that right. That’s it. Thank you.

MR. LEE: Thank you, Mr. Devers. Questions?

MR. CARTAGENA: Well Mr. Devers, congratulations on your accomplishments there,
and being part of a, I'm sure, it’s a very energizing accomplishment, being elected as the first
Dominican in office. That is an accomplishment. Can you tell us a little bit more about
language assistance in Lawrence today? In your opinion, the last population that still needs
testimony in those kinds of circumstances.

MR. DEVERS: Yes. The more immigrants, mostly Dominicans and also from Central
America. They also dont know the language, this population, the Dominicans. Still, folks who
know the language cannot exist in this environment. As you know sometimes I dont see the
possibility. You have kids in San Francisco, the poll workers should be bilingual, English,
Spanish, and eventually some of the Asian language.

MR. CARTAGENA: Thank you.

COMMISSIONER ROGERS: Congratulations. Iam curious. In your experience you
experienced office in the way of immigrant people, Hispanics and peoples from all walks of life.

MR. DEVERS: All different kinds. The city had to know I was running for the district.
1t would have been easier, but I tried "at large," and I was able to accomplish it.

COMMISSIONER ROGERS: What was the terms of percentage in non-immigrating
percentage?

MR. DEVERS: Demographics have changed drastically since 1999. There were voters
with Italian last names and similar, so it was less than 10 percent and 90 percent of the
registered voters were all Latino. Now we are 50/50, and also, in terms of the total registration,
we are 70 percent Latino and 30 non-Latino. Make that 60 percent Latino and non-Latinos,
White, over 35 percent.

COMMISSIONER ROGERS: What's the actual registration?

MR. DEVERS: Close to 10,000 voters.

COMMISSIONER ROGERS: But thepercentage of the population you're seeing is
roughly are voters of the community?

MR. DEVERS: Close to 50 percent is Latino registered voters. Now, in terms of
population, Latinos are 60 percent population.

COMMISSIONER ROGERS: You were successful in obtaining -- what was your
percentage -- I'm just curious -- under terms of your non-Latino percentage?

MR. DEVERS: Non-Latino?

COMMISSIONER ROGERS: Non-Latino.
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MR. DEVERS: Oh, at least two elections. The ratio between 60 and 40. Sixty percent
Latino and 40 percent non-Latino.

COMMISSIONER ROGERS: So of the White voters -- you carried White voters?

MR. DEVERS: Yes, roughly.

MR. LEE: Mr. Devers, do you have any opinion on our having a need for observer
coverage? We talked about it earlier. I was wondering if you were -- if you have had any
experience in the City of Lawrence?

MR. DEVERS: Could you rephrase that?

MR. LEE: Federal observers in Lawrence.

MR. DEVERS: Yes. We have in the last three legislations. The Secretary of State had
sent observers and monitors. Did I understand your question?

MR. LEE: Well, I was trying to figure out if you thought that that coverage was useful
for electoral?

MR. DEVERS: Definitely.

MR. LEE: Can you expand a little on that?

MR. DEVERS: Sorry. Your question is?

MR. LEE: What benefits were there to having the observers?

MR. DEVERS: In Lawrence, they have been attainable. A few families have been
willing to see a group in power and it has been using the Latino statistics to get the funds from
the state, from the federal government. Then they are in the position, and some of them even are
willing to receive by remote control. They just use the minority statistics to get those funds and
other grants provided by the federal Government and State. They are for producing more
organizations like that and the Voting Rights Act and any other legal instrument. The Federal-
State government act, definitely, has been a lot of benefit to everyone. That’s why we're trying
to guatantee this system of democracy.

MR. LEE: Thank you, Mr. Devers. Iknow you have to catch a plane.

MR. DEVERS: Its a pleasure. Thanks again.

MR. LEE: Our next panelist is Margaret Fung. Margaret Fung is Executive Director for
the Asian American Legal Defense and Education Fund. In 1974 she founded the Native
American particularly active voting rights activity in New York City and elsewhere, 1
understand.

MS. FUNG: Thank you, very much. Good afternoon. We are a one-year-old
organization and we do litigation at the community level, Education, Immigrant Rights,
Economic Justice for Workers, police misconduct, language access to services, youth rights
and educational equity, and voting rights and civic participation for the last decade. And
several more years all of this monitored legislations on a regular basis for compliance with
Section 203 of the Voting Rights Act. In 2004, our monitoring efforts were focused in Rhode
Island, Michigan, and Illinois. In the past we've campaigned to secure fully translated language
in Chinese under Section 5 of the justice department, in rejecting a plan for diluting minority
strength, as well as the minority screen that would discriminate against Asian Americans. Ina
challenge to New York’s 12th Congressional District, we determined that Asian Americans in
Manbhattan and Brooklyn constituted a community of interest. Conducting the largest
multilingual exit polls of Asian American voters on the East Coast, polling over 5,000 Asian
New Yorkers in the 2000 elections, and almost 11,000 Asian American voters in 8 states in the
2004 elections, including a weekly events in which we registered newly-naturalized citizens in
federal court. I want to talk today about the significance of 203, the Voting Rights Act, to
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promote Asian Americans’ participation here in New York City to support 203. In order to
support it 13 years ago, I testified before the House of Judiciary SubCommittee on Civil and
Constitutional rights in support of the Voting Rights Act, Assistance Language Act of 1992, and
only covered jurisdictions of at least 5 percent of the members of a single-language minority.
We argued for a new alternative benchmark of ten new language minority citizens, because large
concentrations of Asian Americans in New York would not otherwise have been covered under
the existing cover. Of the New York City legislature or the New York City counsel, no Asian
had been elected. Four out of five voters in Manhattan’s Chinatown, Flushing, and Queens did
not speak or read much English, so when the amendments were passed in 1992, 200,000 Asian
Americans were covered under Section 3 MR. LEE: The amendments to pass coverage under
Section 203 -- 200,000 Asian Americans worldwide? MS. FUNG: Looking at the Census --
200,000. That’s tremendous. There are now 16 counties in seven states that are now required to
provide assistance in one or more languages. Asian Americans’language population remains
one of the most fastest growing communities of color. That rose to 7. 1 billion. In 2004, 6. 7
million Asian American voter turnout has also increased very steadily to nearly 3,000,000 in
2004. So for us, Section 203 really is a success story because thousands of Asian Americans
are registering to vote for the first time. We did an exit poll, asking questions of almost 11,000
Asian Americans in eight states and found that almost a third of them needed some form of
language assistance. Around 46 percent were actually first time voters, and every year that we
do the poll for the first time, so the most fundamental level translated ballots in voting machines
have enabled Asian American voters to exercise their rights to vote independently and privately.
In several places, the availability of interpreters can provide additional oral language assistance
for Asian American voters who are not fully proficient in the English language. Section 203 has
aided the voter registration efforts to increase when only a handful of voters such as the
Chinatown Voter Education Alliance and the Coalition of Korean American Voters in New
York City did voter registration. There are now scores of Asian American groups on the East
Coast that are doing voter registration for Filipino, Asian Indian, Pakistani, Bangladeshi,
Cambodian, Laotian, and Vietnamese communities. Many more Asian Americans return for
office and they can effectively reach out to their constituents in voting districts. In 2001, for
example, John Liu was the first Asian American elected as City Council member in New York
City and Jimmy Meng became the first Asian American member of the New York State
Assembly in 2004. Notwithstanding the success of 203, there continues to be a deficiency in the
program. The translations in the 2000 Presidential elections of "Democrat" and "Republican”
were converted in several polls in Queens. Absentee ballots contained mistakes in the Chinese
language. Asian Americans were given instructions in Chinese to "vote for three," other
instructions to "vote for five. " The word "yes" was translated as "Si" on the Chinese ballot.
John Kerry complained that voters were not able to recognize his name based on the Chinese
translation, based on what the Chinese were given, the interpreters which created long lines in
the polling process. Two hundred and three sights were targeted and 66 sites were targeted
with a combined 979 interpreters, and the board did not come close to meeting that required
number. This, unfortunately, still exists among Asian Americans in the polling place, and I want
to give you a few examples. Jackson Heights, Queens at P. S. 69, one poll inspector told an
oriental guy, "You are taking too long to vote," and turned to one of our monitors to say for them
to tell "his people" -- implying Asian Americans -- they should really vote faster because others
are waiting on line. Another one commented if they need help with language, they should not
ask to vote. At the poll site, a Chinese American voter who asked for language assistance, was
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directed to a Korean interpreter, who could not help. And several hostile White voters at this
poll site made remarks such as, "You're all turning this country into a third world waste dump,"
and "You can' have anyone go inside the booth with you. " and "You should prepare and learn
English before you come out to vote. " A recent example in New Jersey: Two talk radio hosts on
101. 5 FM, a so-called radio announcer made racist remarks about Jun Choi commenting on an
accent in response to a color stated a caller, "Indians have taken over Edison. " The response
was, "It’s like a foreigner in your own country. " The Asian American, South Asian community
organized a broad-based coalition to protest these remarks and they got an on-air apology from
Millennium Radio. Observers sent a questionnaire in terms of community groups and that really
did make a difference in terms of the elections. During the language minority assistance, New
York City is one of the places where both Section 5 and 203 are funded in the New York City
after 1992. Real assistance, bilingual ballots, the Board of Elections kept saying, "Well we
provide translation of simple ballots, but we really cant interpret ballots in the voting machines.
" And the oversight in the Chinese Language Assistance Program. It was mailed to Chinese and
there was a faulty translated ballot in New York City and that really wouldn' have offset it
without Section 5. Both Section 5 and Section 203 need to be continued for minority language.
Congress really ought to be expanding coverage in Section 203, and Section 5, especially when
the time of the Civil Rights Act is getting to have real significance in the Asian American
community.

MR. LEE: Thank you. Our next panelist is Mr. Carlos Zayas from Redding,
Pennsylvania, and youre a community activist?

MR. ZAYAS: Yes, sit. Some people say I'm a community voting rights advocate for
racism, some say I'm an agitator. That can be a different point of view from where they are
judging, but the truth is, I have been working for the last six years on voting rights for our
community and I have understood that doing that would involve this poll of the political machine
that is more difficult. We the people believe in what we are doing and this is why all of us are
here. We need to keep working pretty hard. If you think listening to Margaret Fung -- [ realize
that the racism that was shown against her people was the same one that was shown in Redding,
Pennsylvania. They were throwing against us -- the Hispanic -- exactly the same remarks, and
that was the observers of the Department of Justice. For two years we have been working in the
investigation. Also, if we canl trust them, we came to Passaic we can make with the
department in this situation. I will need to say, here at the Department of Justice, that the
section is doing a very good job in the same way that we found out in Passaic that we can trust
them. We called them and provided all the areas that we collected and that expedited the
investigation in Redding. They spent two more years during the investigation because they said,
"as you know, they dont trust no one. " And in that investigation in Pennsylvania, they
augmented all the findings, and eventually they went to Federal Court because there was no
explanation from the statutes of 1999. Every time that we asked for something -- their standard
reply -- they always said, "You want something here, take us to court. " And now they have
compliance. At least not so happy, but they are trying to move. I want to mention here that the
Board of Pennsylvania, the 21st century in my point of view, is the case of discrimination of the
polling base of the minority language for the past six years. As I said, I have seen the action of
the rights and voting rights in Pennsylvania, especially the Pennsylvania Dutch country, Berks
county, and surrounding counties. My approach to the voting issues is nonpartisan, based on the
fact that I dont have any political affiliation. My ultimate goal is to improve the voting process,
to advance the public interest in a real election reform. I want to mention here, that [ have been -
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- I have come with Juan Rodriguez, another Voting Rights Act advocate or activist. Iintend to
provide the National Commission on the Voting Rights Act with summaries and some of the
issues that our community is confronted with. A special emphasis will be made to focus on the
findings and outcomes of the investigation made by the Civil Rights Division and Department
of Justice in the city of Redding, 2001 to 2003. The election practices and procedures in the
county of Pennsylvania resulted in the issuance of an injunction and later, a permanent
injunction by a federal judge. Those decisions are cited by the County of Pennsylvania, 250 F.
Supp. 2d 525 (E. D. Pa. 2003) in the Eastern district of Pennsylvania. And the second one is the
final injunction, the final order, 277 F. Supp. 2d 570(E. D. Pa. 2003). Eastern district, Division
of Pennsylvania. In the summary, the Court found that Berks County "use of "English only"
election process violated Section 4E of the Voting Rights Act by continuing the right to vote for
the county’s Puerto Rican community. Many who attended schools in Puerto Rico were not
really able to read, write, understand English. " They denied information and assistance
necessary for those citizens to participate in the election process and initial findings was that
"English Only" election process violated Section 203 for the test on Voting Rights Acts. The
voters of Puerto Rican descent received voting assistance from assistants of their choice. The
Federal District Court also decided "that the English-only election process, violated Section 203
of the Voting Rights Act, by failing to provide language assistance to limited-English proficient
voters and by failing to appoint minority poll workers. " The court emphasized from the
evidence, that the election officials permitted poll workers to openly express hostility to Hispanic
voters; that Hispanic voters were treated differently and discriminated against at polling places,
and Hispanic residents in counties where they were severely under-represented as poll workers.
1 want to emphasize the treatment of discrimination, a treatment of hostility, and when we talk
about this, these findings of the Department of Justice in 2001 to 2003, we were not talking
about older stuff, we are talking in the 21st century in Pennsylvania in the United States of
North America. These situations cannot happen as Judge Baylson pointed in the opinion of the
preliminary injunction. That was a situation more close to heavy shame, with the condemnation
that was based on the opinion of the preliminary injunction. At the heart of this case is Section
4E of the Voting Rights Act, an act of Congress which mandates protection of the voting right of
non-English speaking rights of U. S. citizens. Berks County, particularly in the City of Reading,
where only Puerto Ricans are educated in Spanish speaking schools, Congress mandated
protection of their rights to vote in a language other than English if they are illiterate in English,
and its important to pay attention to Section 4E, because not so many people are aware of this
section. Not so many people, and this is what the Berks County commissioners confirmed.

The Director of Relations, they are assuming that we have no case because they were under
Section 203, and we werent there. Section 4E was there for us. Section 220, a full Section 203,
as I understand it in the case of the Department of Justice, and it’s important to summarize the
county of Pennsylvania. The hostility that Hispanics and Spanish-speaking voters receive. Poll
workers turned away Hispanic voters because they could not understand their names or refused
to deal with Hispanic surnames. Poll workers made hostile statements about Hispanic voters;
others made discriminatorystatements about Hispanic voters that are not imposed on Anglo
voters like, demanding photo identification. That was not a requisite. The city of Pennsylvania
required only Hispanic voters to verify their address. Hispanic voters say this hostile treatment
in the public place discourages them from voting. That was at this time a practice that was
mentioned. Another one is the lack of bilingual poll workers that are left to recruit, train, or
maintain a pool of poll workers that are Hispanic. One more approximating 30 percent of poll



N=l-L IR e N RV S

350

workers in Reading precincts with Spanish surnames compared to a voting population that is
over 30 percent. Now it’s more dramatic, but in every Census, computing has been
communicated for the numbers that were mapped on 1989, 1990 and that happened in 2000.
And now by those projects, based on the fact that in 2000 we have 70 percent of the total
population of the city, I am sure that we are very clearly, a minority in the city of Reading at this
time, because we do this change every ten years. There is a lack of latin speaking in the
community. That was the finding at that time. They made improvements in that area, but there
is still some areas which they need to comply with the mere use of the media to reach our
community. There was a denial of a choice to vote due to lack of bilingual materials and
assistants for Hispanics in the voting places. Many voters would bring their friends, their
companions of choice to vote. But poll workers have not permitted voters to bring their assisters
of choice with them. Also the county officials have acknowledged to reintroduce this
information, and they have knowledge about this in practice, and I think since the state began
telling me to take them to court in regards to Section 4E. It’s important that the Congress
declared that to secure the rights under the 14th Amendment of persons educated in American-
flag schools in which the predominant classroom language was other than English. Itis
necessary to prohibit the States from continuing the right to vote of such persons on ability to
read, write, understand, or interpret any matter in the English language. Berks county
conducted English-only elections and fails to provide limited English proficient United States
citizens of Puerto Rican descent with election information and assistance necessary for their
effective participation in the electoral process. By failure to ensure that all voters who are unable
to read the ballot receive assistance at the voting places.

MR. LEE: Ifyou would shorten up your testimony?

MR. ZAYAS: Okay. Basically, Section Two -- but it’s important that also the
correspondence established in the case of U. S. versus West county that was later mentioned in
the one case in California, that they could not find to conduct elections to comply with the
Voting Rights Act, so that all citizens may participate, serve, interest, remuneration of the
different order that provides the judge base. So I mentioned already, the size of these cases that
was provided to the commission to finalize any presentation of my other peers here. I want to
say that despite some improvement in West county elections’ practice and procedures, many
areas that need improvement lack consistency in places of officials. The uncertainty about how
West County deals with the positions of Latinos and on correspondence all around, there are just
as many on welfare and they are not trained in all the aspects of the election process. There is a
need to improve communication and education using the media. Those remain areas of concern.
Despite that, there is a change. There was a lot of improvement in the voter turnout after the
decision of the federal court and signs to the Department of Justice. They need to reuthorize the
Voters Rights Act to the law as the only safeguard of compliance. The compliance need not
depend on which or whom the voting party is in control. The political parties are the ones that
are improving compliance Voting Rights in order to have a relation that is still demanding and
improving their rights, but despite all that we can do, there are situations where we need to attain
within this year and next year if we want to improve voting rights. As you know, all of you will
know the case of Pennsylvania and the United States, andit’s important that the process with
legislation, creating a nonpartisan redistricting commission. If we want a real reform, the
nonpartisan commission is the way to go. It’ also important that the Amendment at state efforts
of the Ballot Access laws improve fair competition and participation in the electoral process.
That they were not affiliated to the mayor, and also, I assume it’s a good idea, and their term of
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"Nonpartisan Judiciary Election Act" which improve the system of elections for the Judiciary.
In order to focus on a nonpartisan in regards for a Justice of the Peace, but you know that a
nonpartisan can change the establishment in terms of running a campaign for a justice, but they
can' vote on a single issue, because they were not only partisan and I'm able to understand the
filing of California, Democratic Party versus Jones.

MR. LEE: We accept your statement, but I wanted to see if you could finish so we can
give Mr. Bolton a chance?

MR. ZAYAS: Well, just to finalize, this was mentioned by Ms. Fung about the vote
dilution and that is also a process to use. The last round of the district, we went to the Supreme
Court of Pennsylvania 127. A district that was a City of Reading. And the fact that there was
no deviation at all and we asked for maintaining the status quo, because there was no indication
to move the tenth district out. Eventually, Pennsylvania based quality of population over voting.
Well, as you may know, after that, we submitted in the plan to the City of Reading, not based on
the filing of the Court in the City of Pennsylvania we reached for, but when we went to the City
for the final plans, of the city, you know what they tell us? No, now we want the status quo. We
cannot get there. We showed them the quality of cooperation. We went to the city with the best
plan admitted publicly by members. Despite that, our plan was the most won.

MR. LEE: Iseeit’s an unfinished struggle. Going on to Mr. Walton, Charles Walton is
currently the Director for Special Programs for the Community College of Rhode Island from
1983 t0 2002. Mr. Walton served as a Rhode Island State Senator, as the first African
American to be selected as tempore for the Senate. Welcome, Mr. Walton.

MR. WALTON: Thank you, Mr. Chairman, and good afternoon to you and the
distinguished members of the commission. It is certainly my honor to come before you and
speak a little bit about learning where we'e at, at least in Rhode Island, and perhaps, in the
nation, with respect to why it’s important to have the Voting Rights Act renewed. Because as
you've heard already, it’s made a difference in so many other places across the country,
especially in our country that is changing so rapidly and for the better. We need to figure out
better ways to make sure everyone’s vote counts in this country, and everyone has an
opportunity to participate in this process. 1 got elected in 1983 for the first time, in a special
election following litigation that determined, among other things, that the legislature’s initial
redistricting plan discriminated against African-Americans and served in the State Senate. That
was then passed in the state Senate where there was a re-districting plan in violation of the
Voting Rights Act. Through that process, I was able to be the first African-American to serve in
the state Senate, and I will tell you, this is a sorry state of the history in general. As I indicated,
being the first African-American serving on that body, I think we only had one or two members
to serve. That did change. After the 83rd district case brought our numbers up in the House Of
Representatives. Just to give you a small history of Rhode Island and the uniqueness of it which
extends back to the evolution of this country, it being one of the 13 colonies as part of the
triangle that ensured there were Africa’s imported slavery which had a tremendous impact on
several economic bases. We somehow got by that, and I think one of the real reasons obviously,
is the 1965 Voting Rights Act which had tremendous impact on us, including so many people
who were left out and were not a part of that process. For example today, the city is a minority-
majority system for the first time, and we still have a real void in representation of Black and
Latino in the state 2 African-Americans, and 2 Latinos. And a part of that is that I've seen some
of the political problems that my fellow panelists here have already mentioned, and that is, we'e
a city where there are about 70 different languages spoken. We'e a city where the school system
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is about 85 percent minority, but yet, our school system is an apartheid system with about 80 or
85 percent who are applied in the system. So when you start looking at the person that exists
under horrendous conditions, we have some cities in the State of Rhode Island that are decisive
in the majority. There is no one that serves on counsel. There is no one in the school
committees, but the decision within the larger system are made essentially by the minorities.
Minorities in this case being minority White, and this is a pattern [ think. It is a pattern not only
in my state of Rhode Island, but it is a pattern that is indicated by most Northeast states as
indicated by many of my fellow panelists. We're looking into several states where we have had
minority candidates, Latino and Asian Americans. They run and have never been successful,
because all too often, the game changes. We've seen some of our cities go from single districts
to "at large" districts, and one sterling example was in Kentucky. At one time I think it was a
five-member committee. Four of the five members all lived on one street, but yet, in the school
system, the school system is about 65 percent minority. There has never been elected on the
school panel in some of our urban areas. It continues to be a pattern and it's a problem to break
out of that pattern. I have been fortunate with the Lawyer’s Committee For Civil Rights to come
to Rhode Island. When we had our re-districting fight with the state Senate, we clearly
demonstrated and drew maps that would indicate we could have had, after the 2000 Census, at
least three of the six senatorial districts represented by people of color, but my White colleagues
wanted to maintain the authority of incumbency and went ahead and denigrated our arguments.
After a long drawn out testimony to the contrary, they delegated and went forward and made
sure after the 2000 elections that five of the six seats were held by White incumbents, and that
compelled us to challenge through legal efforts, We fortunately, ultimately won in that
situation. I absolutely agree with the gentlemen to my left. There are language problems in the
system in many places, but it starts before that. All politics are local, but the fact of the matter is
it’s still local. All too often we eliminate the local voice and local input of the real voters which
should have an opportunity to exercise their basic rights. There are a couple of points that 1
would also like to make, and I'm not sure how it fits under the 1967 Voting Rights Act, and that
is the problem of the disenfranchisement issue. That is a growing issue in our

community. The Senator right now replacing me, Howard Metts, has restored the rights to
counsel that the system had cleaned out any past records, etc. etc. That is a situation that really
impacts a great portion of our community as well, and we continue to face this if we don? try to
meet head on the litigation or other means as well. I just wanted to go back -- that ] know when
the 65 Voting Rights Act was heavily focused on the South and it was heavily focused on all of
the bad things that happened in those months, but I can tell some dont even look on Northeast
when it’s in New York City, in Pennsylvania, in New Jersey, Rhode Island, Massachusets. We
have these patterns of discrimination that continue to exist and so much of our urban
communities perceive our immigrant population of these cities, and again, to franchise the right
to vote. They are going to continue the system, so we need to look at the language barrier that
many of these cities and states put in front of the population to deny the opportunity of the right
to vote. And it’s not just the right to vote, because I can tell you, for years in the African-
American majority, I could bring issues that most other legislatures wouldnt even care to think
about. Healthier areas in the district. I represented at least three fourths of that district until 1
was able to get on the books, and today, I can absolutely tell this, if you were to come to the
district that I represent, it is the fastest growing district in the state, and that’s because I was able
to help craft legislation to deal with these problems that our communities are confronted with.
So I'm absolutely here to tell you that it is absolutely essential that we find every ounce of energy
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to get the 1965 Voting Rights Act renewed, because it would have further impact across this
country. I dont see too many other avenues, with all due respect, I don see too much hope there
as well, so I'm going to check my remarks at this point and will happily take my leave.

MR. LEE: Thank you, Mr. Walton. Going back to what Mr. Walton said about these
communities, the freedom of language. How prevalent in the state of Pennsylvania is it? Are
there a lot of cities in Pennsylvania that have a lot of inadequacies?

MR. WALTON: Yes sir.

MR. LEE: Can you name some of them?

MR. WALTON: And also at this point, the Department of Justice is aware of this
situation. They came to Reading to investigate. We explained the demographics of the other
cities and the situations at that point. I know there is a violation going on in Bethlehem. I
assume by accepting information, knowledge in Philadelphia, Section 5, we have an extremely
huge Hispanic population in Allentown, Bethlehem, Lancaster, York, and Montgomery county.
But the big ones, Allentown, Bethlehem, Lancaster and York is growing.

MR. LEE: Thank you, very much.

MR. CARTAGENA: This is very, very informative and helpful. Pretty quick, for
Margaret Fung, ['ve read your testimony and I think you've emphasized this in your remarks to
us, if you didnt have Section 5 in New York City at the time you are doing this work with
respect to sharing access to Asian American voters in New York City we could expect thousands
that would have been without a means to vote. And to Mr. Walton, I have done workshops on
the voting literally since 1998. Every time I talk about the difference between our system, I just
make up this thing, in that all five counsel members probably live on the same block. You are
the first person in the 20 years of work that has actually given me that story as a true statement.
So I can now put it with a true statement. But my question is, please elaborate on the report on
improvement of parole. How does it work? I had a long conversation with Mr. Zeis over lunch
about this.

MS. FUNG: Even today, 14 years later, we're still fighting with the New York City
board of legislations whether or not it’s assigning enough interpreters, why it cant do
translations correctly, but nonetheless, the program has become more institutionalized.
1t is their thinking and people putting pressure on registrars and legislations. We would not get
into polling sites to examine the ballot machines if the justice department had not also sent in
their own observers to see if there is a problem or not. Being given provisional ballots, enables
us, because the justice department -- in addition to sending in federal observers to monitor this --
when those changes or various proposals for pre-clearance came in, the justice department
denied the plan. It went back into the plan because we were making the argument that in votes,
you can translate these names, put them into machines. It would have been a much longer
battle to get to where we are now. The very fact that there is a program and it works, and the
justice department comes back and periodically monitors and reviews changes, other cities and
other counties also, th