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IMPACTS ON TRIBAL FISH AND WILDLIFE
MANAGEMENT PROGRAMS IN THE PACIFIC
NORTHWEST

WEDNESDAY, JUNE 4, 2003

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The committee met, pursuant to notice, at 2:09 p.m. in room 485,
Senate Russell Building, Hon. Daniel K. Inouye (vice chairman of
the committee) presiding.

Present: Senators Inouye, Cantwell, and Smith.

STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM
HAWALII, VICE CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

Senator INOUYE. The committee meets this afternoon to receive
testimony on the challenges confronting tribal fish and wildlife
land management programs in the Pacific Northwest. Yesterday
the committee received testimony on the good work that is being
conducted by tribal fish and wildlife management programs across
Indian country.

We learned from the written testimony that was submitted that
in the Pacific Northwest, that there are a series of complex rela-
tionships with a myriad of Federal agencies in which tribal re-
source managers engage. Or put another way, there are an array
of Federal agencies whose responsibilities have an impact upon the
health and habitat of fish and wildlife resources. Some of those
agencies join the Committee today, including the U.S. Fish and
Wildlife Service, the National Oceanic and Atmospheric Adminis-
tration Fisheries Service, the Federal Energy Regulatory Commis-
sion and the Bonneville Power Administration.

There are other agencies, including the U.S. Forest Service, of
the Department of Agriculture, the Army Corps of Engineers and
the Northwest Electric Power Conservation Planning Council, the
Environmental Protection Agency, the military services of DOD
and the Department of Energy, whose activities have an impact on
the natural resources for which tribal governments serve as stew-
ards. And of course, there are also important relationships with the
respective States in which tribal lands are located, as well as inter-
national bodies that have been established to oversee the imple-
mentation of provisions of international treaties, such as the
United States—Canada Pacific Salmon Treaty.
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Just as there must be a careful balance between the forces of na-
ture and the impacts of human activities on precious natural re-
sources, there must also be well coordinated and cooperative rela-
tionships amongst all of these entities to assure the preservation
and protection of fish and wildlife.

We know that some of the Federal agencies have suffered severe
cuts in their operating budgets and that more and more tribal gov-
ernments engage in supplementing Federal responsibilities under
the various Federal laws with their own resources. And we know
that at some point, tribal governments will no longer be able to
maintain their current level of effort in the absence of enhanced
Federal support. So it may be that we have to look to other sources
of funding or establish new authority for the funding of activities
that some of these agencies are no longer able to fully sustain.

Because we know that there has been some confusion generated
about this hearing, I want to be clear that we are not here to scold
or chastise any agency. Rather, we want to develop an accurate un-
derstanding of what the present capabilities are and where we may
need to address some gaps. We want to know what is working and
what may need to be adjusted or fixed.

With that, I would like to advise the witnesses today that in re-
sponse to a request from one of my colleagues in the Senate, we
have departed from the Senate’s customary protocol today so that
the Federal agencies who are represented here today will have the
opportunity to hear the tribal testimony before they testify. Accord-
ingly, our last panel will be composed of the instrumentalities of
the U.S. Government that have such an important role to play in
assuring the long life and well-being of fish and wildlife resources
and in carrying out the United States trust responsibility for Fed-
eral lands and resources.

So I am pleased to welcome an old friend of the committee, one
of the prominent scholars of Federal Indian law and a well-known
author of many books and law review articles, Professor Charles
Wilkinson. I also want to welcome back our esteemed tribal leader,
Billy Frank, Jr., chairman of the Northwest Indian Fisheries Com-
mission.

Senator Cantwell.

STATEMENT OF HON. MARIA CANTWELL, U.S. SENATOR FROM
WASHINGTON

Senator CANTWELL. Thank you, Mr. Chairman, and thank you
for holding this hearing today on the issue of critical important to
the Pacific Northwest and to many tribes in my home State. Your
work to highlight the Federal obligations to any tribe in the Pacific
Northwest is greatly appreciated and those that are here in the au-
dience I'm sure appreciate this opportunity as well.

I'd like to welcome Billy Frank of the Northwest Indian Fisheries
Commission, Olney Patt, executive director of the Columbia River
Inter-Tribal Fish Commission, Jim Anderson, the executive director
of the Northwest Indian Fisheries Commission, and many rep-
resentatives from Washington State tribes here today, and to thank
them for their great leadership and great progress that’s been
made by working together on natural resources management capa-
bilities.
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Mr. Chairman, I think it is a vitally important issue that we ad-
dress the Federal agencies and how they work and the greatest
possible efforts with tribes on a government to government basis,
and to make sure we meet Federal treaty obligations to fully pre-
serve tribal fishing, hunting and gathering rights. Meeting these
trust responsibilities is essential to ensuring tribal self-sufficiency.
In Washington State, Indian tribes are making significant con-
tributions to improve management of fish and wildlife resources
and to help protect and recover Pacific salmon stock.

Tribal fish and wildlife professionals in Washington State have
really become national leaders in this area. They have worked very
hard to recover and manage salmon and other sensitive species on
both tribal and non-tribal land. Many of these tribal contributions
have been made in close partnership with Federal and State agen-
cies responsible for salmon recovery and natural resource manage-
ment. And Congress recognizes that tribes are full partners with
Federal agencies and States in the salmon recovery process. We
need to provide the tribes, though, with adequate resources and en-
sure that government to government relations can happen so they
can fully participate in this process.

In addition, this hearing reflects the fact that the Northwest does
have a unique challenge and requirements relating to off-reserva-
tion tribal fish and wildlife activities that deserve additional re-
sources. Washington State utilities are also working to relicense
privately owned hydropower facilities through the Federal Energy
Regulatory Commission and tribes need to have the opportunity
and resources to participate in these relicensing processes, many of
which will have a direct bearing on their tribal resources.

Providing additional resources to tribes is especially important in
light of a recent Federal district court ruling on the biological opin-
ion of the Federal Columbia River Power system. While this litiga-
tion is ongoing, it’s clear that tribes have an important role to play
in implementing the biological opinion, particularly in the area of
sub-basin planning.

Mr. Chairman, I look forward to working with you and the com-
mittee on these matters of importance concerning legislative pro-
posals for greater Federal assistance to help tribes fulfill our cen-
tury old obligations in Northwest Tribes in managing resources.
And again, I thank the chairman for this hearing today, and for all
those who traveled from the Northwest to participate in it.

Senator INOUYE. Thank you very much.

S Ang. now may I recognize the gentleman from Oregon, Senator
mith.

Senator SMITH. Thank you, Mr. Chairman, and thank you for
holding this very important hearing. I want to ask that my full
statement be entered into the record.

Senator INOUYE. Without objection, so ordered.

[Prepared statement of Senator Smith appears in appendix.]

STATEMENT OF HON. GORDON SMITH, U.S. SENATOR FROM
OREGON

Senator SMITH. I'll not give it in the interest of hearing from our
witnesses, but I would like to say, I have been and will continue
to be a supporter of the tribal efforts to restore naturally spawning
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salmon populations in the Columbia River Basin. I hold up the
Umatilla Tribes near my home town of Pendleton, OR as a great
example of effective salmon restoration programs.

I also know that the need for more resources is great. And in the
scales of prioritizing needs, Senator Cantwell’s State and mine are
in the midst of a very severe economic downturn, in part driven by
drought, extraordinarily high electrical rates, now high unemploy-
ment rates. And tremendous pressure has been put on the BPA
and I think the officials there, Steve Wright and others, are doing
their level best to keep prices down, after a 40 percent increase, try
not to have any more increases, because we have a lot of people
that are hurting.

So in trying to meet our obligation to the tribes, trying to meet
the mandates of the Endangered Species Act and trying to meet
the needs of the entire population of the Pacific Northwest, we
need the wisdom of Solomon, and it’s not easy to find. But we need
to keep trying to do that. But there are many interests at play
here, and I will look forward to the testimony and trying to find
new ways to better meet our obligations to our Native American
brothers and sisters and to all the residents of the Pacific North-
west and our fish and wildlife habitats.

Thank you, sir.

Senator INOUYE. Thank you very much.

And may I now recognize Chairman Frank.

STATEMENT OF BILL FRANK, Jr., CHAIRMAN, NORTHWEST
INDIAN FISHERIES COMMISSION, OLYMPIA, WA

Mr. FRANK. Thank you, Mr. Chairman, for the second day of tes-
timony. I'm only going to take a few minutes I thank my Senator,
Senator Cantwell, for her statement. I appreciate that. And I'd like
to remind Senator Smith that I used to swim in the Cayuse River
where he lives. When I was 14 years old, my relatives are all over
there at Umatilla. There was no water in that river then. There’s
water there today. And, as the Senator says, the Umatilla Tribe
and the agriculture people all got together and there’s in-stream
flows and salmon in that river today. So these are things we can
do together when we work together.

I appreciate coming back for the second day and talking about
specific things. I remember this hearing room when you opened it.
And Mr. Chairman, I remember when that rug was put up there
by Peterson Zah. That Navajo rug was made by hand, something
that tells us who we are. You said we’d have our own room to come
into and talk about our culture and our way of life and how we
want to have the responsibility of finding our own way in life.

And here we are today testifying about our salmon, about this
very important Indian fish and wildlife bill that we support and
hopefully everyone in this room supports. As my Senator, Senator
Cantwell is saying don’t be scared of us Indian people. We've come
a long way. We've been managing for 1,000 years, but we’ve come
a long way in 30 years. We are very capable of sitting down with
anyone and everyone on the watersheds or throughout the ocean,
throughout our Pacific Northwest, Columbia River Snake River,
wherever we might be. We have professional people within the in-
frastructure of the tribes. We have our science people, we have our
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policy people, we have our legal people. We're capable of sitting
down and talking about anything and everything there is on the
watershed.

Tribes are working the watersheds 24 hours a day. And we're
taking care of all our medicines, all our animals, all of our birds.
We even brought back the bluebird, the bluebird that was just
about gone. We brought that back to life and it’s healthy through-
out the Northwest and in Puget Sound right now. It lives up on the
prairies. That bluebird was at the impact area of Fort Lewis, the
military reservation. We all, all of us brought that bluebird back
to life. And it’s there and it’s healthy.

In Puget Sound, we work together hand in hand on everything
that’s happening within our area. As Senator Cantwell said, U.S.
Army, the U.S. Navy. We work with the utilities people. We have
in-stream flows on some of our rivers and we’re working for more
of them. We are taking dikes out. Dikes are now being breached
and water is coming into the dikes so the salmon will have a big
feeding ground there, for all salmon that are traveling north to
south through Puget Sound and the Pacific.

So these are some of the things that we're doing. We're taking
care of our medicines up there. We're working with the timber in-
dustry, we’re working with agriculture, we’re working with who-
ever wants to work with us to take care of all of our Indian medi-
cines, our berries up in the mountain and all of our campgrounds
along the areas, and all of our cedar trees, and all the things that
make a healthy watershed for our Indian people and our way of
life. These things we are doing. We're going to hold the United
States responsible for protecting our treaty rights and our way of
life and culture that’s what we stand for.

We also stand for working with these agencies behind us. Some-
times we have to do their job. That’s how capable we are today. But
that’s all right. The job has to get done. If we put our resources
together, we can get that job done and make that comprehensive
plan come true. We can implement U.S. versus Washington. We
can do anything we want to do if we're all together, working to-
gether.

Thank you.

[Prepared statement of Mr. Frank appears in appendix.]

Senator INOUYE. I thank you very much, Chairman Frank. And
now may I call upon Professor Wilkinson.

STATEMENT OF CHARLES WILKINSON, UNIVERSITY OF
COLORADO SCHOOL OF LAW

Mr. WILKINSON. Thank you very much, Mr. Chairman and the
committee, for the honor of appearing before you today. I hope that
this testimony will be of use to you.

My name is Charles Wilkinson. I'm the Moses Lasky Professor
of Law at the University of Colorado. My primary specialties are
Indian law and natural resources law in the American West. My
books include the standard law texts on Indian law and Federal
public land law.

When I entered law teaching at the University of Oregon in
1975, the state of the Pacific salmon fishery captivated me. And my
research and writing over the years has regularly addressed the
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law, history and social and economic context of the salmon con-
troversy. Today, if the committee please, I'll give a brief overview
of the historic effort to recover the Northwest’s magnificent salmon
runs and the central role that modern tribal governments play in
that effort.

The far-flung and complex campaign to salvage the salmon runs
of the Pacific Northwest is in all probability the most extensive en-
vironmental restoration effort ever undertaken, whether in this Na-
tion or any other. Ultimately, a commitment of this magnitude has
been anchored in the fierce determination of the people of the re-
gion, and across the country as well, to preserve this precious re-
source. From the Klamath, Columbia, and Snake rivers, up
through Puget Sound and the Olympic Peninsula, our Nation has
been blessed with a bounty of flashing silver runs that brings us
untold economic, recreational, and spiritual benefits.

The salmon stocks began to diminish during the 1870’s with the
new canning technology, and the decline accelerated in the 20th
century with the widely documented efforts of over-harvesting
dams and various other development activities that degraded the
rivers and the upland old growth forest and plains habitats that
feed the water courses. Over the years, especially after World War
II, the States and Congress responded in many ways. In 1976, with
the runs in freefall, Congress passed the Magnuson Act, since ex-
panded by Senator Stevens, to apply modern management prin-
ciples to the fishery. The Northwest Power Act of 1980 addressed
the declines on the Columbia. In 1985, this body ratified the United
States-Canada Treaty. In the late 1980’s and 1990’s, the Endan-
gered Species Act came front and center.

Today, salmon recovery in the Pacific Northwest is a patchwork
quilt of many dozens of Federal and State statutes, tribal and
international treaties, and county and city land use plans and reg-
ulations. Once in writing an article about the Columbia River, I
found that a Chinook salmon born in the Lochsa River in Idaho
would have to pass in its life’s journey 8 dams on the Columbia,
16 passages in all out and back. And that the Chinook, in its re-
turn journey as an adult harvestable fish, would pass through no
fewer than 17 separate Federal tribal, State and international ju-
risdictions.

Thankfully, Sammy, as I affectionately came to call my imagi-
nary salmon, did not need a separate passport for each jurisdiction.
The Northwest salmon runs have long been considered a front line
matter of national importance. Federal interests and activities in-
clude the commercial and recreational values, the Indian and inter-
national treaties, the many Federal dams and crucial public lands
habitat. As a result, this national legislature has given special at-
tention to Pacific salmon through both substantive law and con-
tinuing appropriations.

Although many others are involved, lead Federal agencies in-
clude the Interior Department through the Fish and Wildlife Serv-
ice and the Bureau of Indian Affairs, the Commerce Department
through the National Marine Fisheries Service, the Federal Energy
Regulatory Commission and the Bonneville Power Administration,
which supplies one-half of the Pacific Northwest’s electricity
through its power sales. The Indian tribes of the region have be-
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come an integral part of the contemporary management regime
through their treaties, the Congress’ trust relationship to the
tribes, and the diverse and mightily constructive role of tribal wild-
life agencies and scientists in modern times.

The treaties were enacted in one of history’s most explosive
bursts. Isaac Stevens, known for his aggressive and bullying tactics
[his biography is entitled Young Man in a Hurry] negotiated 11
major treaties with nearly 3 dozen Northwest Indian Nations be-
tween late 1854 and early 1856. He thus obtained from the tribes,
who under American law had an ownership interest in their ab-
original lands, most of the Northwest and paved the way for Or-
egon, Washington, Idaho, and Montana Statehood.

Stevens knew, however, that he could never obtain tribal consent
to the treaties and the land sessions he craved unless the treaties
guaranteed the tribes the right to fish on their ceded lands. Pacific
Northwest Indian leaders said it at treaty time, and they say it
today, “We are salmon people.” Indian fishers continued to take
salmon after the treaties but as new arrivals began to fill up the
region, the States cracked down on Indian fishing. Indian people,
now under the thumb of the BIA and unfamiliar with the United
States legal system, had no effective way to respond. After World
War II, as settlement accelerated, State enforcement intensified.
Still the tribes, poverty-wracked and overtly suppressed by the BIA
and the churches, lacked the ability to protect their rights.

By the early 1950’s, tribalism on this continent had reached its
all time low point. At that moment, tribal leaders somehow rose to
the occasion and began a movement to regain control of their res-
ervations and to assert their rights. It was nothing short of a crisis.
As Vine Deloria, Jr. put it, “we’d better win this one, because if we
don’t, there won’t be another.”

Yet, implausibly, almost impossibly, given the dire circumstances
in Indian country in the post World War II years, the modern sov-
ereignty movement has remade Indian country and achieved most
of its goals. Over the course of the past two generations, Indian
tribes have among many other things eliminated the stranglehold
of the BIA, improved their economic situation, greatly increased
the numbers of college and high school graduates, created their
own tribal colleges, achieved much improved health care, added
large amounts of land to their reservations, and made all manner
of advances in tribal governance, so that they have now established
a serious working sovereignty in Indian country.

The tribes still have much work ahead of them. They have not
achieved all of their goals. Movements never do. Nonetheless, the
modern Indian tribal sovereignty movement deserves to be spoken
of in the same breath as the civil rights, women’s, and environ-
mental movements.

The tribes of the Pacific Northwest in modern times have placed
heavy emphasis on fishing rights and fisheries management. In the
late 1960’s, Indians across the country finally found the where-
withal to retain excellent lawyers to defend their treaty rights. The
resulting litigation in the Northwest surely ranks among the re-
gion’s most important court cases ever. Judge George Boldt and
Judge Robert Belloni, two eminent, conservative, and courageous
Federal judges, construed the treaties as the trial negotiators in-
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tended, finding that they still remain fully in force over the pas-
sage of time, and that the right to fish at traditional off-reservation
sites “in common with the citizens of the territory,” guaranteed the
tribes the right to take one-half of the harvestable runs. The U.S.
Supreme Court affirmed those rulings.

Tribal salmon management has proved every bit as critical as
tribal salmon rights. Judge Boldt’s ruling squarely affirmed the
sovereign, that is, governmental authority of tribes to regulate har-
vesting by their members. Thus tribal Indian fishers have the right
to fish outside of State law, just as fishers in Idaho have the right
to fish outside of Oregon law. But treaty fishers must obey tribal
law. Judge Boldt’s reasoning was consistent with historical re-
search showing that tribes had elaborate fishing laws long before
non-Indians arrived. In a broader sense, Judge Boldt’s decision em-
bodied opinions from Chief Justice John Marshall up through to-
day’s Supreme Court, acknowledging that tribal sovereignty, along
with the sovereignty of the Federal Government and the States, is
one of the three sources of governmental authority within our bor-
ders and within our constitutional system.

The Boldt and Belloni decisions unleashed a torrent of pent-up
energy and creativity in Indian country. In the 1970’s, more than
20 tribes in Northwest Washington formed the Northwest Indian
Fisheries Commission, located in Olympia. Today the Commission,
whose programs now encompass ocean ground fish and shellfish as
well as salmon and other species, has some 50 fisheries scientists
on staff, and a state of the art laboratory specializing in fish genet-
ics and fish health. The four Columbia River tribes, the Nez Perce,
Umatilla, Warm Springs, and Yakama, joined together and estab-
lished the Columbia River Inter-Tribal Fish Commission, with of-
fices in Portland. CRITFC, which has about the same staffing level
as the Northwest Commission, also has a strong scientific capabil-
ity and extensive enforcement division, and is about to open a lab-
oratory in Hagerman, Idaho, that will conduct research on fish ge-
netics and water quality.

In addition to the inter-tribal organizations, every tribe in the
Pacific Northwest now has its own on-reservation fisheries oper-
ation. This is part of the dramatic revival of tribal governance gen-
erally. Indian tribes, which had essentially no full time employees
in the 1960s, are now full service governments. As one gentleman
at Nez Perce told me, “back in the 1970’s, we were a mom and pop
store. Now we’re a supermarket.” Tribal governments in the North-
We]it range from 100 employees to 1,000 or more in the larger
tribes.

The tribal natural resources agencies in the Northwest, which
are a priority for every tribe, employ from 10 up to 100 on-reserva-
tion fisheries scientists. Several Northwest tribes operate modern
hatcheries to complement the depleted native runs. It’s worth men-
tioning that these developments far preceded tribal gaming. The
rise of modern tribal governments and the creation of first-rate
salmon management capabilities in the inter-tribal commissions
and on the reservations took place before there was a single tribal
casino in the Pacific Northwest.

Tribes are now accepted as co-managers of the salmon resource
along with the Federal and State governments. This means that
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hundreds of tribal fisheries scientists, the total numbers are ap-
proximately equal to the numbers of Federal and State scientists,
are, as you deliberate today out in the watersheds taking water
quality samples, tagging fish, measuring water flows and tempera-
tures, identifying insect life, counting smolts and returning fish,
analyzing ocean conditions, assessing fish health, planting native
vegetation in riparian areas, and interviewing elders to document
the traditional knowledge that is so enriching tribal resource man-
agement.

Other tribal scientists are in the laboratories or in meeting
rooms or on conference calls to set, in collaboration with their Fed-
eral and State colleagues, the flow regimes from the dams in order
to give some aid to the migrating fish. These and many other
chores are the stuff of the sacred campaign to save and restore the
Pacific salmon runs. The tribes are respected and valuable profes-
sional participants, right in the middle of it.

As T've mentioned, because salmon restoration is accepted as an
overriding national obligation, this Congress has consistently sup-
ported tribal salmon management just as it has supported the Fed-
eral and State operations. In the case of the tribes, an additional
kind of obligation is at work. Chief Justice John Marshall articu-
lated the high and special duty that the United States has as-
sumed toward Indian tribes, and in every era since, the legislative,
executive, and judicial branches have reaffirmed the trust relation-
ship. The trust, which has always had particular force and broad
applicability to tribal natural resources in general, and salmon in
particular, remains a guiding star and a primary responsibility for
this Congress.

In the treaties, where the tribes relinquished nearly all the land
they had, this Nation promised them salmon. That promise of
salmon was the essential guarantee that caused them to sign the
documents that opened the Northwest.

If the committee please, I'll take the liberty of outlining a course
that the committee might consider in addressing the continuing re-
source needs of the Northwest tribes. The overarching concept
would be for the Congress to acknowledge, institutionalize and reg-
ularize tribal fish and wildlife management. This involves both
substantive legislation and appropriations.

Substantively, legislation should acknowledge, in the area of fish
and wildlife management, the tribes’ status as governments, the
existence of the trust relationship, and the government-to-govern-
ment relationship and the tribes’ role as comanager when Federal,
State and tribal laws all apply. This would be done for clarification
and to enhance continuity so that State and Federal managers new
to Indian issues will have a single statute to go to for clarity on
these broad issues.

These principles are not new. They already exist on the pages of
Federal statutes and court decisions and importantly, they are
manifested in the ongoing, on the ground work in the field among
tribal, State and Federal colleagues. But these foundational struc-
tural principles need to be ratified and articulated in one place.

As for appropriations, Congress should aim to bring stability and
regularity to this field. Resource managers need to be able to plan
ahead. In the case of Pacific salmon, a scientist gets data on a sin-
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gle run only after three to seven years when the adult fish return.
Gaps in this data weaken or destroy potentially valuable bodies of
knowledge.

By way of example, without speaking to the right or wrong of the
underlying dispute, let me refer to the current issues involving the
Bonneville Power Administration. A major funding stream to the
mid-Columbia tribes for salmon management has come from the
revenues of the BPA, which markets the electricity from the dams
built and operated on the Columbia by the Army Corps of Engi-
neers and Bureau of Reclamation.

Now, the BPA is facing reduced revenues. The BPA, which is
itself charged with the trust duty to tribes, has been directed by
this Congress to follow the fish and wildlife plan developed for the
Columbia by the Northwest Power Planning Council. Designating
a portion of the BPA power revenues to tribal salmon management
was a wise decision as a matter of policy: Congress knew that the
low cost power that Northwesterners value came at the expense of
the salmon they value.

Given all the circumstances, it would seem appropriate that Con-
gress, in its oversight capacity, ensure that tribes are receiving the
fair share of BPA revenues to which they are entitled. If BPA is
doing all that Congress has charged it to do, and if sufficient power
revenues are not available, then it seems most appropriate that
fConcigress would in one way or another replace the reduced BPA
unds.

A somewhat similar situation exists in Northwest Washington,
where the new and emerging need to manage ocean ground fish
has been left mostly unfunded by the Federal Government with the
result that the Northwest Indian Fisheries Commission is doing
some management, but at a much lower level than is needed. Leav-
ing aside the specifics of BPA, or the ocean ground fish situation,
and recognizing the many difficulties that Congress faces in mak-
ing consistent funding decisions from year to year, the larger point
is that Congress should have in mind the clear objective of regu-
larizing tribal annual funding for Pacific salmon and other fisheries
management.

There are two kinds of reasons for this. The United States as a
trustee made solemn pledges and treaties in laws to salmon peo-
ples. Further, the tribes are doing good and significant work on one
of the great enterprises of our time, the restoration of the Pacific
salmon. We as a Nation need the professionalism and dedication
that tribal fisheries managers bring to a noble cause.

I'll finish off by saying this. The tribes offer us something beyond
professional salmon management. The members of this Committee,
as opinion leaders, know well how a distinctive voice can articulate
a cause and generate action in the name of that cause. We are
blessed to have the Indian voice, ecological, spiritual and authentic,
to give life to the cause of salmon restoration. Don Sampson,
Umatilla and former executive director of the Columbia River
Inter—Tribal Fish Commission, has written:

Tribal peoples have lived side-by-side with the salmon for thousands of years. We
know them. We honor them. Today we must speak for them and act for them.

Billy Frank, Jr., with whom I am so privileged to sit next to
today, and who, like Don, and thousands of other Northwest Indian
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people, has the flow of the deep rivers running in his blood, has
said these words to me:

I don’t believe in magic. I believe in the sun and the stars, the water, the tides,
the floods, the owls, the hawks flying, the river running, the wind talking. They are

measurements. They tell us how healthy things are, how healthy we are. Because
we and them are the same. That’s what I believe in.

Thank you, Mr. Chairman.

[Prepared statement of Mr. Wilkinson appears in appendix.]

Senator INOUYE. Professor, I thank you very much for your very
comprehensive background information on what we are discussing
today. The committee had intended not to ask any questions of wit-
nesses in order to provide sufficient time for our Government wit-
nesses. But I have one question I would like to ask.

In your presentation, you spoke of the rights of Native Americans
based upon treaties, upon laws and our constitution and the United
States trust relationship to harvest salmon. Today we will be con-
sidering the Energy Bill. There is a section in the Energy Bill, sec-
tion 511. That section relates to the conditions imposed on the op-
eration of hydroelectric dams and facilities. As currently formu-
lated, States and Native Americans have been left out of the reli-
censing process. They are completely left out.

When one considers that hydroelectric generating plants, if oper-
ated improperly, could have a devastating impact upon the salmon
stock, do you think that this section is in line with the policy of
the United States as it relates to Indian treaty fishing rights?

Mr. WILKINSON. Well, what I would hope, Mr. Chairman, is that
this issue is really considered carefully by in committee and by
Senators as a whole. It’s a very important provision. I would sug-
gest that if such a provision were to be added it would almost
unique in administrative law of Federal agencies. It would be far
outside the scope of what we normally provide for in administrative
agencies, which is to allow all affected groups to participate. And
certainly in the case of tribes, the idea that somehow their rights
would be diminished and made largely ineffective, which that pro-
vision would do, seems to me to run directly in the face of the trea-
ties and the trust relationship.

Senator INOUYE. I thank you very much. On behalf of the com-
mittee, Chairman Frank, Professor Wilkinson, thank you.

Senator SMITH. Mr. Chairman, I wonder if I might ask the gen-
tleman, isn’t it true that States, tribes and non-governmental orga-
nizations have intervenor status in FERC hydro relicensing pro-
ceedings, and that this status is unaffected by section 511 of the
pending Energy Bill?

Mr. WILKINSON. No; I don’t agree with that. I think that their
status is substantially reduced, if that were to pass, that it would
be substantially reduced from the position it is in existing law.

Senator SMITH. Isn’t it true that intervenors can under section
10(a) of the Federal Power Act, which requires FERC to do what
is in the public interest, ask that the mandatory condition be made
more stringent?

Mr. WILKINSON. They would have the right to ask that. But the
procedures in the proposal give a heavy weight toward the project
proponent, as compared with the tribes or any other members of
the public.
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Senator SMITH. It’s my understanding that a FERC issued li-
cense in a Federal court, that States, tribes, Federal resources
agencies and environmental groups all have standing to challenge
a license in court. And certainly this is something we ought to ex-
plore, Mr. Chairman. It’s an important issue.

Senator INOUYE. Thank you very much.

We have a vote scheduled at this moment, but I would like to
call up the next panel. The chairman of the Shoshone Paiute Tribes
of Duck Valley Reservation of Nevada, Terry Gibson; the executive
director of Columbia River Inter-Tribal Fish Commission of Port-
land, OR, Olney Patt, Jr.; the executive director of the Northwest
Indian Fisheries Commission of Olympia, WA, Jim Anderson; the
chairman of the Kootenai Tribe of Idaho representing the Upper
Columbia United Tribes as vice chairman, Gary Aitken.

May I first call upon Chairman Gibson.

STATEMENT OF TERRY GIBSON, CHAIRMAN, SHOSHONE
PAIUTE TRIBES OF THE DUCK VALLEY RESERVATION

Mr. GIBSON. Good afternoon, Mr. Chairman, honorable members
of the committee. My name is Terry Gibson. I'm chairman of the
Shoshone Paiute Tribes of Duck Valley. We're a federally recog-
nized tribe and our reservation straddles the Nevada and Idaho
borders. We have 1,800 enrolled members. Our reservation consists
of 280,000 acres and is geographically located next to several non-
Federal and one Federal hydroelectric project.

Speaking to how we became to exist in Duck Valley, through the
1863 Treaty of Ruby Valley, our western Shoshone tribal people
came from the great basin area and were moved by executive order,
established the Duck Valley Indian Reservation. Because of the in-
exhaustible supply of salmon, there were two other executive or-
ders that extended our reservation into the State of Idaho, and that
was for a specific group called the Paticat Band of Paiutes, who
had been caught up in the Bannock war and were held as prisoners
of war for 5 years in Fort Simco, WA.

Upon their release, they were sent to the reservation in Duck
Valley. The two executive orders that expanded the reservation
into Idaho, one of them was for salmon for that group of people and
for the people who existed in Duck Valley. And keep in mind that
the Duck Valley Reservation was established for its inexhaustible
supply of salmon.

Well, 50 years ago, when these hydropower plants were put in
the Snake River and the Hells Canyon area, the BIA was supposed
to be watching out for my tribe’s best interests. Well, lo and behold,
they didn’t do that. They dropped the ball. I am now a tribe in the
Northwest that does not get any salmon because of what the Bu-
reau of Reclamation has done with the Oihee Dam and stopped the
total salmon run to our reservation on the Oihee River, and be-
cause of what the hydropower companies were allowed to do on the
Snake River in the State of Idaho, they eliminated the rest of our
salmon run that came to the east side of our reservation.

Now I sit here before you as a tribe that has no salmon. And I
hear these things that are going on throughout the country and it
disturbs me. Because I'm sitting here trying to obtain or trying to
preserve a right to participate in a process that allows for us to
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help the hydropower industry and help the States and help all the
Federal agencies determine a way to find passage, fish passage.

Now, our fear is that if this new energy language that is being
proposed, if this is honored and it goes through, I think that is
going to take my tribe’s ability away to participate at this point in
time. And that disturbs me because my people wanted and tried to
participate 50 years ago when the BIA was supposed to watch out
for our interests. And they didn’t allow my leaders of my tribe to
participate.

So now I sit before this honorable committee and ask that we all
get together and we all come together and try to maintain our abil-
ity to be part of the process that the power companies are now un-
dertaking. I'm involved in the process in the Hells Canyon area
and the C.J. Strike area of the Snake River. And in those areas,
we are having a very difficult time being part of it, because the
power company, a private entity, does not have to consult with In-
dian tribes. They don’t have to consult on a government-to-govern-
ment basis.

So all our study plans and all studies that are essential to the
protection of cultural resources, of burials, of sacred sites, the In-
dian Religious Freedom Act, all these things, Executive Order
13007, all these things are not being addressed in this process that
the power company is utilizing at this point. They tell us that once
the license application, pre-application is sent to FERC, then the
process to consult will start. Well, at that point, everything is com-
piled and it’s submitted.

The tribes haven’t been allowed to participate to develop any of
the criteria that satisfies Section 106 of the National Historic Pres-
ervation Act as it pertains to Bulletin 38, which is very important
for us. Because we are a very traditional group of people. We were
put 100 miles out in the middle of nowhere hoping that we would
go away or die. Well, we didn’t do that. And our sacredness is very
important to us and our people. Our ancestors’ remains are very
important to us, and we’d like to keep them in the ground. But we
find at this point in time, in this, throughout this process, that our
dead people do not even have rights to stay in the mother earth
where they were put.

So I ask and I plead with the members of Congress that they
consider what I'm saying here. Because if in fact the rest of the
tribes in the Northwest are taken out of this process, such as my
tribe has been, then all of those resources are going to go away.
This is what we’re faced with. I think it’s a very sad time in the
lives of Indian people that something like this would come about
and the Congress would consider legislation that changes trust sta-
tus and responsibility and all of this thing is swept off the table,
all of these provisions are swept off the table in my mind.

So it’s very important that we come together as tribes.

Senator INOUYE. May I call for a recess at this moment, because
I have exactly two minutes to report to the Senate to vote?

Mr. GIBSON. Yes; Mr. Chairman.

Senator INOUYE. I'll be right back.

[Recess.]

Senator INOUYE. Chairman Gibson, are you finished?

Mr. GIBSON. No; Mr. Chairman.
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Senator INOUYE. Please proceed.

Mr. GiBsoN. Thank you.

As I was stating, you know, I don’t want to see the other tribes
lose any of the resources that they have there. I know the testi-
mony today is geared more toward the fish and wildlife programs,
but I think it is so important while we have the other tribes here
to hit on the provision in the energy bill that I didn’t want to lose
that opportunity.

I also have a statement here from my sister tribe, the Shoshone
Bannock Tribes, that they would like entered into the record per-
taining to the fish and wildlife programs, and that is the Shoshone
Bannock and the Shoshone Paiute Tribes have been sponsors of
several fish and wildlife project proposals that ranked high in the
comanagers and independent peer review of scientific validity, only
to get bumped out of the process by lower ranked proposals due to
recommendations made by Governor-appointed Northwest Power
and Conservation Council members.

These are politically driven funding decisions that are not bene-
ficial for fish and wildlife recovery and that resemble fraudulent
waste of Federal funds.

Senator INOUYE. Without objection, those statements will be
made part of the record.

Mr. GiBsoN. Thank you, sir.

[Information appears in appendix.]

Mr. GIBSON. Also, you know, during this bicentennial celebration
of Lewis and Clark and the core discovery, I think it’s pretty sad
that we may lose our right to participate in the process within hy-
dropower relicensing at this point in time, and lose the right to
participate in bringing back resources and protecting resources
that are out there for all of us. I think that’s very important that
that be stated here.

And also, that the programs that are out there with the Bonne-
ville Power Administration, my tribe is experiencing problems at
this point in time with funding attempting to be cut because they
tell us that we are in a blocked area, meaning we’re above the
Hells Canyon hydropower complex. And so the funding that is out
there that has been allocated by the Congress and through the
Bonneville Power Administration is drying up on our end of things.
So we no longer get the salmon and we no longer get the funding
that’s available.

Thank you, Mr. Chairman, members of the Committee.

[Prepared statement of Mr. Gibson appears in appendix.]

Senator INOUYE. Thank you very much, sir.

And now may I recognize Chairman Aitken.

STATEMENT OF GARY AITKEN, Sr., VICE CHAIRMAN, UPPER
COLUMBIA UNITED TRIBES

Mr. AITKEN. Mr. Chairman, members of the committee, my name
is Gary Aitken, Sr. I'm a tribal chairman of the Kootenai Tribe of
Idaho and vice chairman of the Upper Columbia United Tribes
[UCUT]. On behalf of the Coeur d’Alene Tribe of Idaho, Colville
Confederated Tribe, Kalispel Tribe of Indians, Kootenai Tribe of
Idaho and the Spokane Tribe of Indians, thank you for the atten-
tion you are devoting to this matter.
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I want to share with you some of the impacts on tribal fish and
wildlife management programs, as well as some of our suggested
solutions to the problems we have faced. The UCUT appreciate the
funding from Bonneville Power Administration, another source of
our tribal fish and wildlife programs. We put those dollars to pro-
ductive use and would be pleased to have members of the commit-
tee visit to see how we use limited funds to accomplish a great deal
of resource restoration and protection.

Here’s what you'll see. In the Coeur d’Alene and Kalispel tribal
communities, you will see tribes working with the Kootenai tribe
and our Washington and Idaho State coal managers to protect over
4,000 acres of wildlife habitat acquired in mitigation for the im-
pacts of Albany Falls Dam. In my community in Bonners Ferry,
you would see the Kootenai Valley resource initiative, which the
tribe created with the city of Bonners Ferry and Bounty County to
restore the resources of the Kootenai Valley. Kootenai Valley KBRI
includes the tribe, private citizens and landowners, local govern-
ments, Federal and State agencies and environmental advocacy
groups and representatives of business and industry all working to-
gether to ensure stakeholders have a voice in management activi-
ties.

The KBRI is working hard for recovery of the Endangered Spe-
cies Act, listed in the Kootenai River white sturgeon, and to avoid
the listing of burbet, a native freshwater cod, commonly referred to
as ling. Burbet historically were abundant and provided an impor-
tant subsidy for the fisheries for members of the tribe. We were an
important social sport and commercial fishery for the people of
Idaho. Habitat changes caused by the Libby Dam have imperiled
the species and available literature does not predict a recovery
without a planned, coordinated intervention.

In the communities of the Spokane Tribe and the Colville Con-
federated Tribes, you will find a Lake Roosevelt forum, which al-
lows everyone to develop a management plan with 150 miles of res-
ervoir behind Grand Coulee Dam. The Grand Coulee Dam gen-
erates the largest percentage of electricity of all Federal dams,
serves as a check valve on flood control and irrigation and is re-
sponsible for greatly wiping out the anadramous fish runs above it.
These are fish runs that historically shaped the tribe’s culture and
spirituality and provided 80 percent of their nutrition. There are
still unresolved issues concerning the impacts of the Grand Coulee
Dam and the failure of the regional process to fairly address com-
prehensive problems in the basin.

The written testimony of the Spokane Tribe describes in detail
how we got into this problem, what we’ve learned and how we can
avoid continuing this situation in the future. You would see the
UCUT members working hard with communities to resolve impor-
tant issues and to implement obligations of BPA and the Federal
agencies under treaties, Northwest Power Act, Endangered Species
Act, Natural Historic Preservation Act, Clean Water Act and other
legal responsibilities.

What you will not see, however, is trust among the tribes and
Federal trustees. You will not see accountability of Federal agen-
cies. You will not see certainty for the tribes and the communities
they work with. And you will not see an adequate voice for the
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tribes and regional governments. The reasons for these problems
are set forth in the written testimony provided by the UCUT and
its member tribes. The frustration will be evident in these state-
ments and documents. The frustration underscores the importance
of these issues to the tribes.

Please take these statements seriously. Here are some sugges-
tions for solving these problems. Create trust. Ensure BPA contin-
ues to build on small first steps it has taken to respect tribal sov-
ereignty and to improve its government to government relation-
ships. BPA must keep its word. Ensure Federal agencies engage in
meaningful dialog to address management and trust responsibil-
ities.

No. 2, force accountability. Review the GAO audit and ensure
that BPA is complying with its responsibilities. More audits and
oversight of BPA. Direct BPA to disclose fully how it came to be
in this financial condition, including, among other things, where
the carryover funds from 1996 through 2001 MOA have been used
and the amount of income BPA realized from the emergency power
operation during the summer of 2001.

No. 3, create certainty. Support Congressional appropriations for
other regional agencies to make their own financial contributions
to fish and wildlife and habitat in the Columbia Basin which such
costs should not be charged to BPA. Give BPA a deadline to get
back on track with habitat acquisitions, and to use its Federal bor-
rowing authority for this purpose. Give BPA a deadline to execute
a written commitment to clear well defined funding programs for
fish and wildlife and cultural resources, and include tribes in devel-
oping the funding agreement. This commitment must be for the pe-
riod up to 2006. The tribes cannot accept uncertainty until 2006,
as BPA would like.

Support the comprehensive Indian Fish and Wildlife Manage-
ment Legislation and funding for the tribal fish and wildlife man-
agers, the UCUT and other tribal entities. Ensure a voice for the
tribe. Direct BPA and other Federal agencies to proceed quickly to
negotiate a formal and comprehensive role for the tribes in deci-
sionmaking process.

Please review the written testimony provided by UCUT and its
individual member tribes for additional information. Thank you
again for your time on these matters.

[Prepared statement of Mr. Aitken appears in appendix.]

Senator INOUYE. I thank you very much, Mr. Chairman.

And now may I call upon the executive director of the Columbia
River Inter-Tribal Fish Commission, Olney Patt.

STATEMENT OF OLNEY PATT, Jr., EXECUTIVE DIRECTOR,
COLUMBIA RIVER INTER-TRIBAL FISH COMMISSION

Mr. PATT. Good afternoon, Mr. Chairman, members of the com-
mittee. My name is Olney Patt, Jr. 'm a member of the Confed-
erated Tribes of the Warm Springs Reservation of Oregon and the
executive director of the Columbia River Inter-Tribal Fish Commis-
sion, whose members are the Confederated Tribes of Umatilla In-
dian Reservation, Yakama Nation of Washington, Nez Perce Tribe
of Idaho and the Confederated Tribes of Warm Springs.
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While I am providing oral testimony to the committee on behalf
of the Commission, I would like to direct your attention to the writ-
ten testimony provided by the member tribes of the Commission.
I will reference some of the points and issues made there.

Two years ago, a former member of this committee, the distin-
guished Senator from Oregon, Mark Hatfield, addressed a broad
group of Columbia Basin stakeholders and governments concerning
the governance of the Columbia River. His message simply and elo-
quently recounted the history of the Bonneville Power Administra-
tion and its goal of rural electrification and employment in the Pa-
cific Northwest during the great depression.

He further stated that this mission had been accomplished, but
that Bonneville needed to redefine its societal goals, to take into ac-
count new realities in the Pacific Northwest or risk losing the bene-
fits of the Federal Columbia River power system to the Pacific
Northwest. He believed that the redefinition of the Bonneville mis-
sion could be found at the core of its history, high social purposes
that could improve lives.

With his permission, I have included Senator Hatfield’s remarks
as part of this testimony and request that it be included in the
record.

Senator INOUYE. Without objection.

Mr. PATT. Senator Hatfield was correct in stating that the origi-
nal goals of the Bonneville Project Act of 1937 were accomplished.
However, they were achieved while leaving both the tribes of the
Basin and the ecosystems and salmon upon which tribes depended
in Bonneville’s wake.

The passage of the Northwest Power Planning and Conservation
Act in 1980, under the leadership of Senator Hatfield and the early
work of the act’s council, under the chairmanship of Senator Dan
Evans, were important attempts to remedy the damages caused by
the system. The regional act’s mandate was for the project opera-
tors to protect, mitigate and enhance fish and wildlife resources af-
fected by the hydrosystem through a planning process that in-
cluded rigorous consultation with the tribes in terms of a statutory
trust responsibility and the use of the Bonneville revenue stream,
consistent with the fish and wildlife program.

As our written testimony yesterday and today points out, during
the first 20 years that the Act was in place, we made great
progress in our efforts to rebuild our ecosystems and salmon popu-
lations, while providing significant economic benefits to our own
and surrounding communities. These included the multiplier effects
of capital expenditure and the stream of benefits in terms of fishing
opportunities that are helping to buoy up our sagging rural econo-
mies that suffer from high unemployment and hunger rates.

However, during the last 2 years, Bonneville, and for that matter
the council, which has the responsibility to develop an effective fish
and wildlife program, has failed to fulfill the mandates of the re-
gional act. The Yakama Nation, the Confederated Tribes of the
Umatilla Indian Reservation and the Nez Perce Tribe are providing
written testimony to the committee. In each testimony they provide
a detailed account of the problems they have encountered since the
year 2000.
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They include failure to implement the fish and wildlife program
and the hydrosystem biological opinion that was recently held in-
valid by a Federal district court; placing the risk of energy related
financial mismanagement on fish and wildlife funding; failure to
consult and coordinate with tribes over the funding of fish and
wildlife programs; failure to honor numerous commitments to the
tribes made in their 1996 MOA and its rate case; failure to employ
efficient contracting procedures and prompt expense reimburse-
ment resulting in missed opportunities and unnecessary cost to the
tribe; providing an increase of $4 million to its $8 million fish and
wildlife division budget, resulting in new impediments to efficient
fish and wildlife funding; emphasizing certain Federal agency
needs in the name of ESA at the expense of successful tribal fish
and wildlife programs that address both watershed and system-
wide needs.

I would also direct your attention to a memo attached to this tes-
timony from the Nez Perce Tribal Department of Fisheries Re-
source Management, detailing the contracting problems that are
wreaking havoc on the time and resources of our tribal programs.
Bonneville continues to provide the cheapest electricity in the
United States, in part because it has not internalized the full cost
of its fish and wildlife responsibilities that are normally borne by
power plant operators. As noted in the Yakama testimony, our
analysis shows that BPA could meet funding levels for high priority
fish and wildlife projects and still be 6 to 14 percent below market

rices for electricity. This additional funding would add only about
51.90 per month to the average consumer.

In order to provide the impetus for BPA to recognize and fund
its obligations, our tribe believes that greater oversight at the na-
tional level is essential. In this regard, we greatly appreciate this
committee’s effort and call on you to ensure that BPA’s trust re-
sponsibilities are implemented. BPA must also honor its commit-
ments by providing adequate funding to pay for high priority fish
and wildlife projects, and not use fish and wildlife funding as a
shock absorber for bad water years or bad management.

Most important, though, echoing Senator Hatfield’s words, BPA
needs to redefine its commitment to societal values, including envi-
ronmental justice. This Federal agency needs to assist in honoring
the obligation of the United States when Congress ratified our trea-
ties, securing our right to take fish at all usual and accustomed
fishing places. Tribes are partners to the States and Federal Gov-
ernments and exercise jurisdiction over the waters and the fish and
wildlife of the Columbia Basin. As partners under the supreme
laws of the United States, we must be treated as true partners at
the same table, not as supplicants whose needs can be arbitrarily
and capriciously ignored.

I would also like to enter into the record unanimous resolutions
of both the Affiliated Tribes of Northwest Indians and the National
Congress of American Indians that detail our grievances and call
upon the Congress and the Administration to remedy them.

Senator INOUYE. So ordered.

Mr. PaTT. Along with the Yakama testimony, these resolutions
call for specific remedies for the problems that tribes have identi-
fied in their relationship with Bonneville Power Administration.
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These remedies include: Providing strong oversight, including GAO
review and regular reports to this committee; improving implemen-
tation by streamlining contracting or transferring implementation
to another Federal entity; providing assured and adequate long
term funding for Bonneville’s fish and wildlife obligations; provid-
ing a coordination mechanism among the Federal, State and tribal
governments consistent with Sections 4(h)(11)(b) of the regional
act; improve BPA tribal policy and set measurable objectives; re-
quire BPA to document compliance with the substantive standards
of the regional act, especially the equitable treatment standard.

Thank you for this opportunity to testify. If you have any ques-
tions about our testimony or our programs, other members of the
commission or myself would be happy to answer them.

[Prepared statement of Mr. Patt appears in appendix.]

Senator INOUYE. I thank you very much, sir.

And now the Chair recognizes Mr. Anderson, the executive direc-
tor of the Northwest Indian Fisheries Commission, accompanied by
Dave Hererra, of the Skokomish Tribe, and Mel Moon, of the
Quileute Tribe.

STATEMENT OF JIM ANDERSON, EXECUTIVE DIRECTOR,
NORTHWEST INDIAN FISHERIES COMMISSION, ACCOM-
PANIED BY DAVE HERERRA, NATURAL RESOURCES DIREC-
TOR, SKOKOMISH TRIBE AND MEL MOON, NATURAL RE-
SOURCES DIRECTOR, QUILEUTE TRIBE

Mr. ANDERSON. Thank you, Mr. Chairman and Senator Smith.
We appreciate the opportunity to be here and provide testimony.

On behalf of the Commission and our member tribes from west-
ern Washington, we feel it is a great honor to talk about issues
that are important to us, and we hope that we have a lot to say
and that you will agree with that on the completion of this hearing.
I'll try to do my best to shorten the talk and try to get us back as
much on time as possible for the benefit of the others.

As Charles Wilkinson mentioned, the Northwest Indian Fisheries
Commission was formed in 1974. The Commission is really a sup-
port entity for the 20 tribes. We provide technical assistance, infor-
mation sharing, and policy coordination for the 20 individual tribal
programs who have the management and enforcement responsibil-
ities for the salmon runs. It’s the tribes that have the comanage-
nillent authority. The Fish Commission is an entity that supports
them.

The model that we have chosen to develop as I mentioned, tribes
as primary managers, commission as support, really allows for the
unique tribal perspectives and vision, the local watershed geog-
raphy and circumstances and allows for the flexibility to really get
in and do the things that are needed in these watersheds. I think
that’s something that’s rather unique and very much a big part of
our success.

Charles Wilkinson also did a very good job describing the co-
management situation. I'd like to pick up on that just briefly in
saying that what Judge Boldt did when he made his findings in
United States v. Washington was to create this comanagement
framework where the tribes are responsible for managing their por-
tion of the resource and the State is responsible for managing their
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portion of the resource. While that may seem like an awkwardness,
I think what has happened over the past three decades is that
we’ve really been able to institutionalize how we do business and
we've been able to develop a coordinated mechanism for allocating
and managing Puget Sound and coastal salmon and steelhead pop-
ulations.

Comanagement, like I've described, has effectively linked dif-
ferent cultures, tribes and the States, different watersheds, dif-
ferent ways of managing, and thereby, I think, has provided a con-
nection between the rather diverse scales of the human and natu-
ral systems. It’s important to understand that serious impacts do
occur to the salmon and habitat from side effects of other activities,
such as logging, farming, urban development and hydropower.

That raises the questions of how well these management institu-
tions effectively deal with things perhaps outside their purview. I
think one of the duties of the comanagement effort and the effort
of the tribes, of which others have already spoken about, is the
ability to bring things together. Tribes don’t have the same limita-
tions on them that other agencies do, the Federal Government has,
State governments, local governments. Tribes have a bridging abil-
ity.

So in effect they’re what I would call the glue for making things
work. Certainly they are in western Washington. Co-management
can be seen as an integrator, and strategic systems thinking that
really allows us to have more effective real time resource manage-
ment. I think we really get things done because we don’t have
those borders.

Let me be a little more specific. We spend hours and days and
weeks and even months in many, many different processes that
range from the Pacific Salmon Treaty to the Pacific Council to the
Shared Salmon Strategy in western Washington to a wide range of
habitat issues. When the tribes are included as full governmental
partners, we have success. Where the tribes are not included as full
partners, we don’t have as much success. And I think the record
bears that out elsewhere.

To give you a good example of where it could be better, the Pa-
cific Fishery Management Council right now has one seat. It’s an
at-large tribal seat. That really should be a governmental seat.
There ought to be a couple of seats, at least, for the tribes in the
Pacific Council. If, I believe, that seat were a governmental seat,
we could do a better job representing and participating in the Pa-
cific Council process, because we would be allowed to have an alter-
nate to our representative, who does a very good job, but he may
not be particularly attuned to the needs of northern California
tribes.

So that’s just one example of where if the tribes could be factored
in a little bit better, it would help. Tribes, as I mentioned, want
to be involved in all aspects of salmon and other resource manage-
ment. I think the tribes have the capability and the technical ca-
pacity. They certainly have the vision, perspective and leadership
and are real players.

But while our message is generally positive, I wanted to hit upon
a few items that are bumps along the road, and I think whenever
you have institutions coming together you will have those bumps.
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So this is not meant to be directed negatively, but rather call atten-
tion to some of the issues that are out there.

Without a doubt, one of the most difficult things that we have
facing us is the Endangered Species Act. The ESA is a pit bull. It
can be your best friend at one time and it can bite you the next
time. I think pretty much anybody that’s ever dealt with that
knows what I’'m talking about. Right now we have three species of
salmon listed in the Puget Sound and coastal areas. By far the
most difficult one is Chinook, the Puget Sound Chinook, because
there are millions of people who live on the spawning grounds.

Tribes often resent the fact that NOAA fisheries will have much
more interest in constraining harvest and hatchery activities of the
tribes and the other managers, the State, than they do in terms of
being tougher in habitat area. Those are the sectors of ESA. We
call that, it’s been called sector equity, but I would call it sector in-
equity. It’s inappropriate emphasis on a couple of portions of salm-
on management and not an overall balance.

NOAA obviously would try to make a case that the ESA habitat
protections are overrated, but we believe that they have authorities
under consultation, section 9, to be a persuasive force, in a good
fashion, in a commonsense fashion, to bring about change. We need
to have that change. Certainly in Puget Sound, we need to get with
some of the landowners. If we do not get that, we will not have
local plans developed and we won’t have a comprehensive recovery
plan ever developed.

We have other concerns around the application of the National
Environmental Policy Act, NEPA. The tribes feel extremely vulner-
able to third party lawsuits associated with ESA listings. One of
the biggest areas where we’ve had difficulties in the past has been
procedural matters, flaws, if you will, in how the Federal agencies
have developed their NEPA process. So they’ve been sued on proc-
ess, not always on substance. We have had to jump in from a tribal
perspective and find the resources through the Bureau of Indian
Affairs. We've gotten some from NOAA and we’ve gotten some from
the State of Washington after some effort.

But we have been a cooperative agency with the Bureau of In-
dian Affairs and NOAA in terms of developing NEPA documents
for both our hatchery resource management plans and our harvest
resource management plans, extremely costly endeavor and very
time consuming. This is something that we feel, frankly, that it’s
not our responsibility to do, but to do it right, we had to jump in.

We also have some concerns around Section 10 and habitat con-
servation plans. Basically, these plans give up to 50 years or more
certainty to landowners and entities to develop conservation plans.
While it sounds good in principle, what we’ve seen is that these ne-
gotiations at times are done behind closed doors, and tribes are not
involved and not able to provide the expertise and science that we
have. So when the results come back, we end up having real dif-
ferences of opinion, because certain data was not provided, certain
information was not provided.

I believe that NOAA fisheries and Fish and Wildlife Service must
make more diligent efforts to involve the tribes in the development
of these HCPs. And at the same time, when they sign off on these
HCPs, realize that they have a 50 year commitment to stay with
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them, they cannot walk away because we’ve already seen in the
case of the Washington State Department of Natural Resources
HCP for their 1.5 million acres of forest land a propensity to walk
away from some of the commitments in writing that they made. So
those agencies need to stay focused on this.

Another area is in case of whaling. You might ask what does
whaling have to do with all this. But clearly what has happened
is the Ninth Circuit court found in favor of plaintiffs and basically
had halted the Makah whaling treaty rights. We have asked and
NOAA has been wonderful in this, has supported a rehearing, en
banc rehearing at the Ninth. Justice has likewise.

But the Fish and Wildlife Service did not. And we have real
questions about why the Fish and Wildlife Service would walk
away from their trust obligations to the tribes. They chose basically
to turn, or take the position that 200 years of treaty law should not
prevail. And I think that has a big potential to undermine a lot of
our co-management activities.

Finally, we have some funding concerns with regard to tribal
funding. 'm not speaking about BPA, I am speaking about prin-
cipally the Department of Interior monies. We have seen the Bu-
reau of Indian Affairs not request base moneys year after year. We
spend a lot of time trying to work with Congress and others to get
that money put back in, working to restore the base rather than
to meet new obligations like shellfish and ground fish that were
spoken about yesterday and earlier today.

We believe that Fish and Wildlife Service has also opportunities
to provide resources to the tribes, but they do not want to address
some of the funding mechanisms that they have, like Wallop-
Breaux-Dingell-Johnson moneys. They hide behind the fact that
the States may object. Some of these moneys are tax monies that
come from sales of equipment, et cetera, moneys that go to the
States for recreational management purposes. Well, the tribes have
a lot of recreational management, too. We grow a lot of fish, we do
a lot of management to ensure that fish are out there for rec-
reational people to use. Why can’t that law be changed?

And one final issue with regard to Fish and Wildlife Service.
They’ve spent 20 months trying to get tribal wildlife grant regula-
tions out of the system, since the 2002 appropriation, and have yet
to do that. They are not prioritizing funding for the tribes through
that program. I think they ought to make some changes.

That concludes my remarks, and I'll pass the microphone over to
David Herrera.

[Prepared statement of Mr. Anderson appears in appendix.]

Senator INOUYE. Mr. Herrera.

STATEMENT OF DAVID HERRERA, FISHERIES DIRECTOR,
SKOKOMISH TRIBE

Mr. HERRERA. Good afternoon. My name is David Herrera. I'm
a member of the Skokomish Tribe and I am the fisheries director
for the tribe.

The Skokomish Tribe is a party of the treaty of Point-No-Point.
We're located in Mason County, WA. Our reservation is bordered
on the north by Hood Canal and by the Skokomish River. The
Skokomish River is the largest river in Hood Canal and historically
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produced the largest runs of Chinook salmon in the Hood Canal re-
gion, as well as large runs of all the Pacific salmon. These salmon,
along with the shellfish and game, were the major source of food
for our people.

In 1924, the city of Tacoma received a license from the Federal
Power Commission to construct a dam on the north fork of the
Skokomish River. Without any further license or authority, the city
of Tacoma proceeded to build two dams, two reservoirs that flooded
over 4,000 acres, two power houses, diversion works and power
lines on the north fork of the Skokomish River. The project, which
is known as the Cushman project, is located upstream of the res-
ervation. It diverted all the water out of the north fork and passed
the water through pipes down to the western shore of Hood Canal
where the power plant number two is located. It completely
dewatered portions of the north fork of the river. The dams com-
pletely blocked the passage of anadramous fish to areas above the
lakes where there is spawning and rearing area that they cannot
reach today. The lakes destroyed traditional tribal fishing sites as
well as cultural sites.

Tacoma also constructed part of this project on tribal trust land
which they had had condemned illegally by the Mason County Su-
perior Court in 1920. Those facilities still occupy tribal lands.

In 1930, tribal legal efforts to stop the dewatering of the north
fork were unsuccessful because the Federal Government refused to
represent the tribe in Federal district court, and the district court
ruled that the tribe could not represent itself. This allowed then
the city of Tacoma to operate these facilities without any require-
ment for the protection of tribal reservation lands or treaty re-
sources or cultural resources. The dewatering of the north fork has
contributed significantly now to the buildup of gravel in the main
stem of the Skokomish River. This has caused the water table to
rise, which has increased the amount and severity of flooding on
the Skokomish reservation. It has also rendered the remaining
tribal land unbuildable for tribal housing, because we are not able
to put septic systems in.

The change in hydrology in the river caused by the Cushman
project has contributed to the decline of all species of salmon in the
river. It has also degraded the habitat in the river and in the estu-
ary, and has contributed to the listing of Hood Canal summer
chum and Chinook salmon which were listed as threatened under
the Endangered Species Act in 1999.

In 1974, the original license was issued to the city of Tacoma ex-
pired, FERC continued to issue licenses to Tacoma on an annual
basis until they could issue a new long term license. The
Skokomish Tribe, along with the joint resource parties, who con-
sisted of the National Marine Fisheries Service, the Department of
Interior, the U.S. Fish and Wildlife Service, and the Bureau of In-
dian Affairs, all intervened in the licensing process, seeking res-
toration of flows and other mitigative measures to restore the
health and productivity of the Skokomish River.

This new licensing process went on for 24 years, during which
time the Skokomish Tribe and the joint resource agencies appealed
to FERC for interim relief, which included a minimum flow of
water to be returned to the north fork of the river. The Skokomish
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Tribe also sought compensation for the damages that we have suf-
fered for 50 years by the operation of these facilities. All of these
appeals were either denied or ignored by Tacoma, FERC and the
Federal Government.

In 1998, FERC was issued a new 25 year operating license for
the Cushman dams. This license included 13 conditions under Sec-
tion 4(e) of the Federal Power Act that Tacoma must meet in order
to receive the new license. These include returning a minimum
flow of water to the north fork, constructing a facility to allow pas-
sage of fish above the dams and releasing flushing flows to help
push the gravel that’s built up in the river out into the estuary
where it should be.

The tribe and the joint resource parties had sought higher mini-
mum flows and greater mitigative measures than those required by
FERC in the 4(e) conditions. Tacoma has stated that if they have
to meet the 4(e) conditions that the Cushman projects would be-
come unprofitable and that they would refuse to accept the new li-
cense and would simply walk away from the projects. Tacoma then
appealed to FERC for a stay of the requirements to implement the
4(e) conditions while they appealed the license requirements. FERC
granted the stay to the city of Tacoma, which allowed them to con-
tinue to operate the dam as they have for the last 70 plus years
while the appeal process went forward.

A case was filed by Tacoma in district court to have the 4(e) con-
ditions dismissed from the license. In hearing the case, the court
determined that the

Senator INOUYE. May I interrupt? How much longer will your
presentation be?

Mr. HERRERA. I'm almost done.

The biological opinion needed to be conducted on the license and
the conditions because of the listing of salmon stocks, which had
occurred in 1999, prior to the issuance of the license. So the court
remanded the issue to the National Marine Fisheries Service in
2000 to conduct a biological opinion. It has now been three years
and the NMFS has not even begun to do the biological opinion.
This is again causing harm to the tribe.

In closing, the Skokomish Tribe is requesting this committee and
Congress to use its authority to direct FERC, National Marine
Fisheries Service and all the Federal resources agencies to have a
meaningful consultation with the Skokomish Tribe on the
Cushman project licensing, and to meet their trust obligations in
protecting the tribe and its treaty-guaranteed natural resources.
Thank you.

Senator INOUYE. I thank you very much. I have been advised
that Stephen Wright, the administrator of the Bonneville Power
Administration, has to catch a plane. So if I may at this time recog-
nize him. Mr. Moon, if you wish to make a statement, will you stay
around, please.

May I also call up Hannibal Bolton, the chief of the Division of
Fish and Wildlife Management and Habitat Restoration of the U.S.
Fish and Wildlife Service.

Mr. Wright, please proceed, sir.
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STATEMENT OF STEPHEN J. WRIGHT, ADMINISTRATOR,
BONNEVILLE POWER ADMINISTRATION

Mr. WRIGHT. Mr. Chairman, thank you very much for this oppor-
tunity to appear, and I especially thank you for the opportunity to
appear now. My 10-, 6-, and 3-year-olds will be abandoned if T don’t
catch the last plane. And I would also offer my thanks to you for
moving it forward here today.

The Bonneville Power Administration is a self-financed Federal
agency, as you well know. I believe we do not receive appropria-
tions. We are a separate fund of the U.S. Treasury that is funded
through the sale of power and transmission revenues. We are ex-
pected to cover all of our expenses.

We provide 75 percent of the high voltage transmission services
in the Pacific Northwest, 45 percent of the region’s electric power
supply. And we are directed by law to provide that power supply
at the lowest possible rates, consistent with sound business prin-
ciples, and to repay the Federal investment of some $7 billion that
has been invested in the Northwest electric power system.

We also have a very important fish and wildlife responsibility. It
is a mitigation responsibility to assure that damage done to the
fish and wildlife resources of the Pacific Northwest by the Federal
hydroelectric resources are mitigated. The Northwest Power Act re-
quires also that we provide equitable treatment to fish and wildlife
resources as equitable compared our operation of the Federal power
system. And we take these responsibilities extremely seriously.

The GAO has descried our fish and wildlife responsibilities and
power responsibilities as inherently in conflict. There is a great
deal of truth in that statement, but I don’t think that one should
conclude that they are necessarily mutually exclusive, either. When
one operates a hydroelectric power system, there is a goal of both
providing lowest cost power as possible, while also assuring that we
meet our fish and wildlife responsibilities. And we seek to accom-
plish both. Fish and wildlife mitigation responsibilities are in fact
a cost of operating a hydropower system.

Our goal is to meet all of our responsibilities, to taxpayers, to
ratepayers, to the fish and wildlife interests in the Pacific North-
west, as efficiently as possible. When the Northwest Power Act was
passed, the Bonneville Power Administration fish program, this
was back in 1979, was less than $1 million annually. Today our
cash expenditures total more than $300 million annually. And
when one considers the modifications to hydrosystem operations for
fish and wildlife benefits, our annual costs exceed $600 million a
year.

This increase in funding has created tremendous opportunities
for partnerships with the region’s Native Americans. Of the $300
million in annual expenditures for on the ground activities, a great
deal of that goes toward what’s called off-site mitigation. In fact,
$139 million is off-site mitigation. This is primarily habitat im-
provements, investments in hatcheries, and other sorts of things.

There are two critical points I want to make about this effort,
and they’re made in these charts I brought with me. Funding for
these efforts has increased steadily for the last 20 years since the
Northwest Power Act provided us this responsibility. And as one
can see, we have steadily increased funding to the point where we
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are now in excess, if you include both the capital and the expenses
and excess, of $140 million a year.

I'd also like to make the point that our funding has increased in
the last three years as well. We have not reduced funding. When
compared against the actual levels in fact, our actual levels con-
tinue to increase.

If we move to the second chart, you'll also see that funding pro-
vided to the region’s tribes has been a substantial component of our
overall funding. The red bars here are the amount of funding being
provided to the region’s tribes as compared against the yellow
being to the States, the blue being Federal entities and the purple
being other. A substantial amount of our funding is going to tribal
entities within the Pacific Northwest.

These funding efforts have produced substantial results, from my
perspective. In the last three years, in 2001, we had the highest
number of returning salmon in the Columbia Basin since the Bon-
neville Dam was built in 1938. And 2002 was the second highest
number of returning salmon, and it appears that 2003 will be the
third highest. Certainly ocean conditions are a significant contribu-
tor to the number of returning salmon. But we have had good
ocean conditions in the last 60 years. I believe that the investments
being made, not just on the part of the hydropower system, but in-
vestments across the region, by the region’s tribes, by State agen-
cies and others, are beginning to show substantial benefits.

Now, as you may have heard, the Bonneville Power Administra-
tion is suffering a financial hangover from the 2001 west coast en-
ergy crisis and this year’s drought. This has created a substantial
challenge for us. In fact, in 2001, we put in place a 46 percent rate
increase, and earlier this year, we forecast the need for further rate
increases for fiscal year 2004, and in fact are in the midst of a rate
case to make those decisions. But it is not a foregone conclusion
that in fact we will have rate increases, particularly the magnitude
that we propose, which is in the 15 percent range. The decision
with respect to rates is still dependent upon the management ac-
tions that we take between now and then.

As one wise person said to me recently, the financial challenges
have also created opportunities for us to be able to challenge our
organization to improve our operations and to find more cost effec-
tive ways of accomplishing our mission. The current financial crisis
has created just such an opportunity for us. We have been revisit-
ing our budgets across the board, not just in the fish and wildlife
area, but in every single program that we operated, and challeng-
ing all our management practices. This review has led us to con-
clude that we can do better in terms of managing our fish and
wildlife efforts.

First, we have concluded that we should not spend more than the
budgeted amounts for this year and for future years, $139 million,
and that we have the opportunity to carry out our obligations with-
in that budgeted level. We're also in the process of reforming our
contract management processes to assure that we’re accomplishing
our fish and wildlife responsibilities in the most cost effective man-
ner.

This reform process has five key elements. First, to simplify our
current contracting processes and contracts for both our contractors
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and for BPA. We believe this will address some of the issues that
you’ve heard here today from some of the region’s tribes.

Second, to implement standard business practices and provide a
more consistent approach to our contracting. Again, this should
help to address some of the issues that you've heard from tribes
here today.

Third, to provide clear accountability for achieving measurable
performance based results.

Fourth, to provide improved financial information in order to as-
sure that we can manage this program to budget.

Fifth, to reduce Bonneville’s administrative overheads.

Mr. Chairman, we are working with the regional parties to as-
sure funding is in budget and that our contract perform elements
will be implemented within the next year. Just to be clear, as we've
gone through this effort, Bonneville has not terminated, breached
or abrogated any contracts, and we do not intend to do so.

I would also say though that our financial problems have created
some real challenges for us. And we had to make a number of deci-
sions earlier this year that were rather abrupt. I regret the fact
that we had to make those decisions in that manner, and one of
our goals is greater outreach to the region’s tribes to improve con-
sultations, et cetera. We needed to take those actions because our
financial situation as quite severe. In fact, we had a significant
concern about maintaining liquidity throughout the course of the
year, just to be able to pay all of our bills. But having said that,
it is not our goal that the actions we took earlier this year would
become standard business practice for us. We can and will do bet-
ter with respect to working with the region’s tribes.

Mr. Chairman, frequently we get requests for increased funding
and/or more predictable funding for the wide variety of programs
that we support. We also get requests for more stability with re-
spect to our rates. Our goal when these requests come in is to re-
turn to our statutory roots to determine what are our obligations
and are we achieving them in the most cost effective manner. With
respect to fish and wildlife funding, we have recently expressed a
willingness to create a more predictable funding stream for fish
and wildlife activities, again in response to tribes and other agen-
cies that we work with in our region.

But first, we believe we need to define our obligations so we can
understand where the goal line is, and to create assurances that
we're seeking the most cost effective approach to crossing that goal
line.

In conclusion, let me make four points. BPA funding for fish and
wildlife activities is steadily increasing, despite the financial dif-
ficulties that we have incurred in the last year. Tribes are a signifi-
cant partner in this effort.

Second, we are instituting reforms in contract management
which should simplify and clarify our contractual policies, while en-
abling us to carry out our fiducial responsibilities to the region’s
ratepayers and to the Nation’s taxpayers.

Third, we’re anxious to better define our ultimate statutory and
treaty obligations in order to find a path to meeting those obliga-
tions that creates more predictable funding from BPA.
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And one final point if I could, with respect to a point that was
raised earlier. The issue was raised as to whether Bonneville’s ini-
tial mission was to electrify rural America. There were a number
of issues that led to the formation of Bonneville Power Administra-
tion. Electrifying rural America was among those. But another crit-
ical point was to create a yardstick for competition, to provide
power at a cost basis to the region’s ratepayers that would lead to
the lowest cost possible, not just for those who received the benefits
from the Bonneville system, but by creating competition in the
marketplace with lower rates for those who didn’t directly receive
the benefit from that. We take that mission extremely seriously as
well, and believe that our goal is not to drive our costs up as close
to market as we can get, but to keep our costs as low as we pos-
sibly can while meeting all of our obligations.

With that, Mr. Chairman, again, I am greatly appreciative of
your allowing me to move up in the order here, and I'm open to
any questions that you or the members of the panel may have.

[Prepared statement of Mr. Wright appears in appendix.]

Senator INOUYE. Senator Smith.

Senator SMITH. Thank you, Mr. Chairman.

Steve, thank you for your testimony. I wonder if there aren’t dif-
ferent expectations about how much money is supposed to increase
every year. And I wonder if for BPA the memorandum of agree-
ment between Federal agencies, does it require a certain amount
or do you think people have different expectations about what you
ought to be doing?

Mr. WRIGHT. Senator, there are in fact very different expecta-
tions that are out there. The memorandum of understanding that
was entered into in 1996 expired in 2001. There are two issues
with respect to that. First of all, there are some expectations with
respect to carryover funds, funds that were not spent in that pe-
riod. And we have had disagreements with the region’s tribes about
what the specific language says in those agreements. Our view is
that we have completely complied with that agreement and pro-
vided all the funding that was required by that agreement.

Beyond that, there are expectations now in the post-2001 period
with respect to the level of funding that we are providing. Under
the old MOA, we provided $100 million a year to the direct pro-
gram, the program that I've described here. Under our new rates,
we are providing $139 million a year, a 40-percent increase in
funding. Despite that, the Northwest Power Planning Council cre-
ated a lengthy process to look at potential projects that could be
funded, and had approved a number of projects which, when we
added them up, added up to a lot more than $140 million a year.

So expectations were created in that process that we would pro-
vide more money. Given our current financial circumstances, we
are not able to provide more than the budgeted amounts. So yes,
there has been a problem with respect to these different expecta-
tions. And we have some who say we’ve reduced funding, when our
view is, we’ve actually increased funding compared to the budgets.

Senator SMITH. And your point in your charts I think are telling
us that every year you have increased funding. Is that accurate?

Mr. WRIGHT. With respect to the direct program, the program
that the tribes use, yes, that is accurate.
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Senator SMITH. You noted that we’ve had the first, second and
third largest salmon returns in recent history since 1938.

Mr. WRIGHT. Yes.

Senator SMITH. What percentage of those returns are from hatch-
ery fish and which are from wild fish?

Mr. WRIGHT. That’s a question that’s probably better directed to
Mr. Lohn. But I understand a substantial portion are hatchery fish,
the great majority.

Senator SMITH. The great majority.

Mr. WRIGHT. Yes.

Senator SMITH. And you have ongoing consultations with the
treaty tribes, and I think clearly from what I'm hearing from dif-
ferent testimony, we could maybe boost those up and get rid of
some of the different expectations so people have a little clearer un-
derstanding of what they can reasonably expect?

Mr. WRIGHT. I think that’s right. I think that clearly a challenge
for us is to improve the consultation process with the region’s
tribes. If I could, though, I'd like to use this as an opportunity to
make a plea in that regard. There are 13 Columbia Basin tribes
within the Columbia River basin, for which we have relationships
over fish and wildlife issues. But there are 54 tribes within the
service territory that we operate within.

One of the difficulties is that there are a lot of things that folks
want to talk with us about. Attempting to do all of that through
formal consultation processes is extremely difficult, especially when
we're talking about a river that continues to flow downstream, no
matter what we might try to do to stop it. So there are ongoing de-
cisions every day that people want to be involved in. And finding
a way to be able to manage and have a reasonable dialog with the
region’s tribes in a timely manner has proven to be a great chal-
lenge for us.

I recently spoke to the AT&I regional conference up at Bel-
lingham, and at that, I made a plea to them and said, we need to
find a way to develop more informal mechanisms, to be able to talk
with each other. Because if we count on formal consultations only
to be able to work through this, my guess is we’re not going to be
successful. It just is not adequate time.

Senator SMITH. You may not be able to put a percentage on this,
but you've indicated that much of the money that goes through and
to the tribes for different projects, I assume many of those are
hatchery projects. And yet you've also noted that improved ocean
conditions are perhaps accounting for these large returns of salm-
on. Can you quantify? What’s giving us the best results that we're
enjoying right now? Is it hatcheries? Is it improved riparian areas?
Is it ocean areas? Do you have any sense of that, so we can say
to the taxpayer, the ratepayer, this is money well spent?

Mr. WRIGHT. I would turn to Mr. Lohn for specifics with respect
to the biology on this. There is no doubt in my mind, though, that
there is a substantial contribution both made by the man-made in-
vestments in this system, as well as ocean conditions. Again, just
looking at the history of the runs here, the largest returns in 60
years would suggest that, we’ve had good ocean conditions the last
60 years. Something that we’re doing now is making a difference.
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Unfortunately, 'm not able to quantify to what extent we're
making a difference. But I'm a believer that in fact this is not a
mission we should shrink from. We should in fact be making in-
vestments in fish and wildlife resources. We have a responsibility
to mitigate for damage done by the Federal hydroelectric resources.
Our challenge is to do it in the most cost-effective way possible.

Senator SMITH. I believe we need to keep making those invest-
ments, also, and obviously a lot of us who are ratepayer and tax-
payers in the Bonneville region, we hope it’s all being spent well
and it’s resulting in this. So we’re looking to you to assure us that
it is money well spent and that it is making a difference and that
we can in some ways quantify it for the people that are very inter-
ested in this.

Mr. WRIGHT. One thought on that, Senator. Our research, mon-
itoring and evaluation efforts are now funded at an excess of $30
million a year. We are putting a substantial amount of money into
RM&E. I want to compliment Bob Lohn and NOAA fisheries. We've
been able to take advantage of the new research that’s out there
to begin to modify some hydrosystem operations, to try to assure
that when we do spill and flow and those sorts of things, we’re tar-
geting the things that create the greatest benefit. We're also creat-
ing some opportunities to be able to reduce costs for ratepayer
while increasing benefits for fish through using that research data.
NOAA Fisheries really deserves a compliment for the work they've
done in that area.

Senator SMITH. Thank you, Mr. Chairman.

Senator INOUYE. Thank you very much.

Mr. Wright, the committee, together with Senator McCain, will
be sending you written questions. We look forward to your re-
sponses.

Mr. WRIGHT. Thank you very much.

Senator INOUYE. Thank you very much, and I hope you make the
flight.

And now may I recognize Mr. Bolton.

STATEMENT OF HANNIBAL BOLTON, CHIEF, DIVISION OF FISH
AND WILDLIFE MANAGEMENT AND HABITAT RESTORATION,
FISHERIES AND HABITAT CONSERVATION, UNITED STATES
FISH AND WILDLIFE SERVICE

Mr. BoLTON. Thank you, Mr. Chairman and members of the com-
mittee. I too wish to express my sense of appreciation for allowing
me to move up on the witness list.

About 33 years ago, I was happy to state that I was the captain
of my ship, and my wife quickly followed behind me that she was
an admiral. So if she gave me a direct order to be home at a rea-
sonable hour this afternoon, I really am especially appreciative at
being allowed to move forward.

I would also like to thank you for the opportunity to provide tes-
timony from the Fish and Wildlife Service regarding the tribal fish
and wildlife management program in the Pacific Northwest. I'm
Hannibal Bolton, chief of the Division of Fish and Wildlife Manage-
ment and Habitat Restoration, Fisheries and Habitat Conservation,
U.S. Fish and Wildlife Service. My written testimony has been sub-
mitted for inclusion in the record.
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We greatly appreciate the committee’s interest in our Native
American programs. The Service has a long history of working with
Native American governments to manage fish and wildlife re-
sources. In fact, in 1872, the McCloud Wintu Tribe, at the northern
end of Sacramento Valley, played a key role in establishing the Na-
tion’s first salmon hatchery along the McCloud River in the Pacific
Northwest.

Since that time, the relationship between the Service and the
tribes has expanded through many of our programs. In 1994, the
Service’s fisheries program took a major step forward by developing
and adopting a Native American policy. The goal of this policy is
to help us accomplish our mission, while concurrently participating
in fulfilling the Federal Government’s responsibilities to assist Na-
tive Americans in protecting, conserving and utilizing their re-
served, treaty guaranteed, statutorily identified trust assets.

Through this policy, the Service is committed to providing timely
and adequate communication and cooperation to tribes to provide
fish and wildlife management expertise, training and assistance,
and to respecting and utilizing the traditional knowledge, experi-
ence and perspective of Native Americans in managing fish and
wildlife resources. The Service takes its responsibility seriously and
works closely with our Native American partners to further the
well-being of tribes and the long term health of our shared re-
sources.

This afternoon, I'm going to outline some of the programs and
initiatives the Service utilizes to achieve these goals. First, I'll
speak about the tribal grants program. Two of our newest grant
programs that will directly benefit the tribes are our tribal wildlife
grants and landowner incentive programs. The Service is eager to
begin implementing these two new grant programs, because they
will significantly increase the funding for Federal wildlife grants on
tribal lands.

The final guidelines for both the programs emphasize sustain-
ability of fish and wildlife populations, habitat conservation, part-
nership, and enhancing capacity. These programs will not only en-
hance conservation of fish and wildlife species and their habitats,
but will also strengthen Service-tribal relationships as we work to-
gether to address conservation concerns on and around tribal lands
in the Pacific region and the rest of the Nation.

The Service and Indian tribes share a common goal of conserving
sensitive species, including threatened and endangered species, mi-
gratory birds and the ecosystem on which they depend. Through
government-to-government protocols the Service strives to signifi-
cantly include affected tribes Endangered Species Act, dam licens-
ing and relicensing provisions of the Federal Power Act, and Migra-
tory Bird Treaty Act processes. The Service solicits tribal input on
not only the species in question, but also relevant tribal cultural
and religious values, hunting, fishing and gathering rights, treaty
obligations and potential impact on tribal economies. The Service
has also had a collaborative process in place for establishing tribal
migratory bird hunting seasons.

Through its habitat conservation programs, the Service inves-
tigates, evaluates and makes recommendations on Federal water
resource development projects, primarily those constructed and
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funded or licensed by the U.S. Army Corps of Engineers, Bureau
of Reclamation, Natural Resource Conservation Service, and Fed-
eral Energy Regulatory Commission.

Our partners for Fish and Wildlife Program place a high priority
on working in partnership with tribes to restore fish and wildlife
habitats. We implement restoration projects both on and off tribal
land in concert with various tribes in the Northwest. Projects in-
clude wetland, riparian, in-stream and grassland restoration. We
recently established a Fish and Wildlife Program agreement with
the Kootenai Tribe of Indians in northern Idaho. The focus of the
restoration activities will be on bull trout aquatic and riparian
habitat restoration. The Partners program is also working actively
with other Pacific Northwest tribes.

Some other examples of habitat based programs in our fisheries
program are the Fisheries Restoration and Irrigation Mitigation
Act and our National Fish Passage program, which provides cost-
shared funding for fish screen and fish passage improvements on
tribal land, State, Federal and private lands.

The Service works closely with tribal partners to further the
well-being of the tribes and the long term health of our shared fish-
eries resources. For example, our fisheries resources offices work
closely with tribes to assess fish stocks and assure fair and equi-
table sharing of fish harvests, as well as providing assistance on
many important habitat and species restoration efforts.

The Service implements or administers a number of national fish
hatcheries mitigation programs to support tribal fisheries both on
and off reservation lands. It is important to highlight that tribes
are consulted on the management of national fish hatcheries. Our
fisheries resources offices work cooperatively with tribes and other
partners to gather information for management decisions at na-
tional fish hatcheries, to minimize the risk to wild and listed fish
species.

The Service also provides funding and technical assistance to ac-
complish hatchery reform of tribal and non- tribal hatcheries in
western Washington. The hatchery reform project is systematic,
science driven redesign of hatcheries to meet two goals: To help re-
cover and conserve naturally spawning salmonid populations; and
to support sustainable salmon fisheries through hatchery produc-
tion without negative effects on wild salmon. The Service provides
funding to the Northwest Indian Fisheries Commission and its
member tribes in western Washington to improve hatchery prac-
tices, and to make structural improvements at tribal hatcheries to
meet the goals of hatchery reform.

Tribes are considered co-managers of both listed and unlisted
salmon resources. The Service works to ensure tribal harvest rights
are upheld. For example, we work closely with tribes to implement
fish management plans on the Columbia River in order to provide
a management framework within which parties of the United
States v. Oregon may exercise their sovereign powers in a coordi-
nated and systematic manner, in order to protect, rebuild, and en-
hance Columbia River fish runs above Bonneville Dam, while pro-
viding harvests for both treaty Indian and non-Indian fisheries.
The primary goals of the parties are to rebuild weak fish runs to
full productivity and fairly share the harvest of upper river runs
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between treaty Indian and non-Indian fisheries in the ocean and
Columbia River Basin.

Mr. Chairman, in closing, I would like to restate that the Service
is committed to providing timely and adequate communication and
cooperation to tribes to providing fish and wildlife management ex-
pertise, training and assistance, and to respecting and utilizing tra-
ditional knowledge, experience and perspective of Native Ameri-
cans in managing fish and wildlife resources. In order to accom-
plish this, we are committed to developing good working long last-
ing relationships and mutual partnerships with Native American
governments.

Mr. Chairman, this concludes my remarks. I would be pleased to
answer any questions.

[Prepared statement of Mr. Bolton appears in appendix.]

Senator INOUYE. I thank you very much, Mr. Bolton. The com-
mittee will be submitting questions in writing, and we look forward
to your response. Thank you, sir. Hope you make it.

Mr. BoLTON. Thank you, sir.

Senator INOUYE. And now may I call upon Mr. Moon.

STATEMENT OF MEL MOON, NATURAL RESOURCES DIRECTOR,
QUILEUTE TRIBE

Mr. MooN. Thank you, Senator.

For the record, my name is Mel Moon. I'm the Natural Resources
Director for the Quileute Indian Tribe in Washington State. I'm
also a commissioner with the Northwest Indian Fisheries Commis-
sion. I serve on several panels, one of which is the Marine Fish-
eries Advisory Committee, which deals with national fisheries and
NOAA fisheries. Also, I've recently been appointed to the Protected
Areas National Committee, which is going to hold its first meeting
here in about 2 weeks.

I also am the president of the American Fisheries Society’s Na-
tive Peoples section, an opportunity that I've had for 2 years and
actually, Hannibal was the previous chairman before me.

I wanted to talk about the Indian Fish and Wildlife bill in par-
ticular, and reference our support for the bill that would have an
association with some caveats that we feel very strongly about.
First of all, we would be supportive of an Indian fish and wildlife
bill that addressed government-to-government roles of Federal
agencies and affected tribes, as well as developing a standard of
consultation and a process for achieving co-management coopera-
tion in natural resources.

We recently had an experience with the Northwest Forest Plan
in the Pacific Northwest, dealing with issues of the spotted owl and
Federal lands policies. At that time we were engaged in a process
known as watershed analysis. We were able to have a pilot water-
shed analysis project in the Quileute watershed, brought all the
parties together, had scientists brought together and did a multiple
modules list.

In the end, our experience was that we were able to build part-
nerships, to build trust. We had a lot of suspicions about what was
causing these issues. Some people thought that the logging was a
matter of erosion and high temperatures, some people thought it
was high fishing rates, some people didn’t know what to think
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about tribes. They were a mystery to them. We were able to dispel
all these myths and come to an understanding of trust. And we
have been able to utilize that plan for many years thereafter.

This was our first experience with what I would call ecosystem
based management approaches. We believe that that particular
kind of approach is a good one and should be applied in a number
of natural resources forums. In particular, we see more emphasis
now on looking at the ocean in terms of how we’re going to protect
the resources within that and the functions within that to maintain
sustainability.

We have several cases I wanted to bring to your attention in re-
gard to ground fish. We made mention of it in earlier testimony.
Essentially, for the Quileutes, we have a fishery that takes place
within a localized area. We’re not necessarily able to move around
very far. The species that we have a concern about, in particular,
there’s 82 that are managing to coast, there’s 9 species that are
listed as over-fished.

We’re engaged in council process in trying to advocate for our
fisheries as well. What we’re finding out is that there are a lot of
unanswered questions which will require us to interact with Fed-
eral agencies and State agencies as well. In particular, we have
three particular issues, one dealing with a species known as yellow
eye, which is a very long-lived rockfish species. This particular spe-
cies produces a high abundance of fish when it’s larger, when it’s
older, as opposed to the smaller fish. One of the key elements of
management is that we need to have selective types of fisheries, we
can’t have just take-all fisheries.

We have a tremendous bi-catch issue happening on the west
coast. It’s a major concern that we need to interact with. We have
for example a halibut fishery that is targeted at 1.6 million pounds
of halibut for three States, Washington, Oregon and California, as
well as the 11 tribes, which have a 50 percent treaty right. Yet we
are faced with a harvest of 2 million pounds of bi-catch by other
industries such as the trawl fishery. This is totally unacceptable.

We have a sable fish fishery, black cod fishery as well, as 460
to 750 metric ton each year. In discussions with the NOAA fish-
eries, we learned that as much as the 750 metric tons or greater
is caught in bi-catch. These are examples of issues that we must
wrestle with as tribes to maintain sustainability in our areas.

In conclusion, we would support an Indian fish and wildlife bill
that would address government-to-government consultation and de-
fine roles. We would also support standards and communications
and a process for achieving co-management cooperation in natural
resources. And lastly, we are firm believers that ecosystem based
approaches is a unique way to approach management that brings
the parties together. We would advocate to have that implemented
in marine fisheries.

That would conclude my remarks. Thank you.

Senator INOUYE. I thank you very much, Mr. Moon.

May I call upon the Director of Natural Resources and Environ-
ment of the U.S. General Accounting Office, Jim Wells, accom-
panied by Frank Rusco. Mr. Wells.
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STATEMENT OF JIM WELLS, DIRECTOR, NATURAL RESOURCE
AND ENVIRONMENT, U.S. GENERAL ACCOUNTING OFFICE,
ACCOMPANIED BY FRANK RUSCO, ASSISTANT DIRECTOR,
APPLIED RESEARCH AND METHODS

Mr. WELLS. Thank you, Mr. Chairman and members of the com-
mittee. We too are pleased to be here today to discuss Bonneville’s
role in these important issues. Accompanying me today is Frank
Rusco, who’s leading our current work.

Within the last several months, GAO has received two requests
from a chairman in the House and from your committee, Mr.
Chairman, to examine circumstances involving the operations of
Bonneville. Is Bonneville having financial difficulties? Yes. Are de-
cisions being made that may reduce expenditures on fish and wild-
life? Yes.

We just started our work. So much of what we have to say today
is a he said, she said type scenario. But we are continuing to work.
My full statement addresses five areas, and I'll just quickly touch
on each of those five areas right now. Bonneville is required by
statute and by dozens of treaties, court cases and presidential di-
rectives to protect and enhance fish and wildlife. Equally impor-
tant, Bonneville must ensure economic and reliable power supply.
Unfortunately, these two goals are inherently in conflict at times,
and they are going to require not only tradeoffs in the past, but
maybe more tradeoffs in the future.

Second, Bonneville calculates that it’s spent over $1.1 billion in
support of fish and wildlife programs from 1997-2001. In addition,
another $2.2 billion is estimated by Bonneville in foregone reve-
nues, because it was able to spill water over the dams to augment
the flows, enhance fish survival, instead of using it to generate
power. To date we’ve not audited those figures, but we’ll be glad
to take a look at those.

Third, is the financial crisis. Cash reserves have clearly fallen
from $800 million to $188 million since the year 2000. Bonneville
is estimating that its costs for the current 2002-2006 rate period
will be about $5.3 billion higher than the previous 5-year rate pe-
riod that they were operating, and revenues will be about $1.4 bil-
lion less than what they even projected as late as 2001. To avoid
defaulting on Treasury debt and to cover the costs which is re-
quired by law, Bonneville has increased its power rates by over 40
percent since 2001, and they are considering further increases.

Mr. Chairman, Bonneville has plans to reduce costs and it hopes
for favorable water conditions. It hopes for favorable price condi-
tions that will enable it to increase its revenues from power sales
in the future to help them out of this financial crisis. I have to stop
a moment, Steve Wright just a few moments ago correctly pointed
out the causes for the financial crisis they’re in, and he mentioned
were a result of the drought, some tough years, and the west coast
high energy prices that they were dealing with.

But as auditors, we also must point out that they did some of
this to themselves. Clearly, they signed contracts to deliver elec-
tricity, more electricity than what they had. They bought high, they
sold low. They guessed wrong on prices at times. Their internal
costs are escalating and theyre attempting to look hard at what it’s
going to take to lower their internal costs. Mr. Chairman, the bot-
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tom line is the financial crisis, they took some risks and they lost.
And now they’re working their way out.

Fourth, some recent management actions by Bonneville appear
to have adversely affected funding. That’s true. For example, a
change in Bonneville’s approach for budgeting fish and wildlife ex-
penditures recently resulted in the loss of about $40 million, some
of which the tribes talked to today. Bonneville officials, and you
heard Steve Wright mention this today, they agree this is happen-
ing and perhaps it was an abrupt change that could have been
managed better and they’re going to look toward better consulta-
tion in the future and help to prevent that from happening again.

We are aware that Bonneville has plans to put on hold its acquir-
ing land to be used as habitat for fish and wildlife. To be fair to
Bonneville, they are reaching out to the power planning councils
and they’re reaching out to their constituents, trying to discuss in
this era of financial crisis, where do we go from here, where do
they go from here, and how to prioritize these purchases in the fu-
ture.

Fifth, for all the reasons that I just talked about, Bonneville and
its constituents face challenges ahead. Bonneville markets power
and it uses part of that revenue that it gains from consumers for
the benefit of fish and wildlife. Unfortunately, the hydro system
that they operate in is not dependable, in terms of it has unpredict-
able water supply and that in turn makes it difficult to match sup-
ply and demand, especially in times of drought.

What is predictable and what is unchanged is that Bonneville
does have a responsibility to pay back its debt and it must recover
its costs. And to meet these dual roles, Bonneville has signed many
contracts to provide power, it’s made agreements regarding fish
and wildlife obligations. These actions are affecting taxpayers, the
consumers, the Indian tribes and the fish and wildlife that literally
will have life and death consequences.

Mr. Chairman, there is a risk of oversimplifying this as we con-
tinue to look at our work at your request. Bonneville may be over-
committed and faces many additional difficult challenges as its
needs for fish and wildlife compete with increasing power demands
for a finite supply of water. In closing, Mr. Chairman, clearly the
future is uncertain. But one thing is very clear: Bonneville and its
numerous stakeholders are going to be faced with some pretty po-
tentially painful decisions in the coming year. Senator Smith, as
you mentioned in your earlier remarks, the wisdom of Solomon
may be required.

The outcomes of these decisions that are being made clearly are
going to affect the health, the viability of not only the fish and
wildlife populations, but the way of life of Northwest residents who
have benefitted and need to continue to benefit from Bonneville’s
electric power. Given the competing priorities that involve making
these tradeoffs, this is where GAO is today as we continue our
work. We continue to support good public oversight of decisions
that are being made, and we will continue to pursue the work that
you’ve asked us to do, and we will report back to you.

We as auditors also care about making sure that when Bonne-
ville makes these commitments and signs the treaties and gives the
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agreements, that the future checks that they write, they do not
bounce. No one wants a bad check.

Mr. Chairman, that concludes my brief remarks.

[Prepared statement of Mr. Wells appears in appendix.]

Senator INOUYE. Thank you very much, Mr. Wells. When do you
think that analysis and study will be available to the committee?

Mr. WELLS. Mr. Chairman, we are in receipt of the request. We
are currently in the process of pulling together a team. We have
a team that’s already in place in Bonneville that we’re doing work
on the financial crisis. Our goal is to tap into the existing team to
get that work done. We'll be consulting with your staff in terms of
the design of that work and how long it may take. But it may take
several months, yes, sir.

Senator INOUYE. I have just one question, I'd like to submit the
rest to you for your consideration. Does Bonneville have the discre-
tion not to fund “reasonable and prudent alternatives” rec-
ommended by NOAA to avoid jeopardy to an endangered species?

Mr. WELLS. I think Mr. Steve Wright testified about the impor-
tance of honoring existing contracts. They have every intent to
honor what they have signed. If the inference of the question, are
these something that have not been signed to date? Because I think
they are in a situation where they are very carefully looking at
what future obligations they may take on.

Senator INOUYE. I believe this is a statutory obligation. It’s not
a contract. I just wanted to know if Bonneville has the right, dis-
cretion not to fund reasonable and prudent alternatives that NOAA
may recommend.

Mr. WELLS. Mr. Chairman, I would love to consult with my legal
staff and attorneys and make sure we have a correct answer to
that question. We’ll be glad to supply it for the record.

Senator INOUYE. And we’ll submit the rest of the questions.

Mr. WELLS. Thank you, sir. We'll be glad to answer those.

Senator INOUYE. I thank you, sir.

Mr. WELLS. Thank you.

Senator INOUYE. And now I'd like to call the Regional Adminis-
trator of the National Fisheries Service of NOAA, Bob Lohn; and
Director of the Office of Energy Projects, Federal Energy Regu-
latory Commission of Washington, Mark Robinson. I thank both of
you for waiting this long. Thank you very much.

STATEMENT OF BOB LOHN, REGIONAL ADMINISTRATOR, NA-
TIONAL FISHERIES SERVICE, NATIONAL OCEANIC AND AT-
MOSPHERIC ADMINISTRATION, DEPARTMENT OF COM-
MERCE

Mr. LoHN. Thank you, Mr. Chairman and the honorable mem-
bers of the committee for inviting us.

In the interest of time, with the permission of the chair and the
committee, I'd like to file written comments and simply touch upon
a few headlines and stand open for questions.

Senator INOUYE. I can assure you that the written statement will
be made part of the record.

Mr. LoHN. Thank you, sir.

Good afternoon, Mr. Chairman, members of the committee. We
were asked to comment, Mr. Chairman, on the types of interactions
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we have with the Indian tribes in the Pacific Northwest, and I’ll
focus on that. There are approximately 30 tribes in the Northwest
that have trust and treaty rights that include fishing opportunities.
It is with those 30 tribes that we have our most frequent contact.

We recognize and take very seriously the fact that we have a
trust and treaty obligation to them. We try to reflect that obliga-
tion not only in dealing with tribes but in dealing with others, and
making it clear that as part of the U.S. Government, we need to
reflect and take into consideration tribal viewpoints in our dealings
throughout our activities.

We attempt to maintain ready communication and coordination
with the tribes in our region. We do that daily. There are probably
every day a series of issues that my staff will be dealing with with
the Northwest tribes. We expect that the tribal viewpoints and
tribal interests will be treated respectfully and responsibly in all of
our dealings. We maintain not as a sole point of contact but rather
as a policy level assurance that if contact does not work well at the
staff level or if there’s need for a new type of input, a tribal liaison
and have done so since the year of 2000. That’s an additional, not
a primary but a supplementary way of making sure that we ad-
dress our tribal issues.

We deal with tribes daily on issues such as research, fisheries,
not only salmon fisheries, but also groundfish management, hydro-
power and hatcheries. With the two major tribal groups, the North-
west Indian Fisheries Commission and Columbia River Inter-Tribal
Fisheries Commission, we have semi-annual policy level meetings
in which I and my senior staff meet with our counterparts on the
commissions. We've found those to be not just courtesy visits but
serious discussions of the major issues we are facing. We cannot al-
ways get to agreement, but we at least attempt to understand
where one another is coming from, what’s trying to be achieved,
and to the greatest extent possible, we try and include that view
point and reach resolution within what we do.

In implementing the large biological opinion that governs the op-
erations of the Federal Columbia River power system, there is a
lengthy and complicated oversight group. At each stage, there is
tribal involvement. In particular, while there is a series of technical
committees that provide advice, this is overseen by the implemen-
tation committee, which also has participation by State, Federal,
local utility, and tribal interests. Just as an example, not only do
we take this participation seriously, but last year there was a re-
quest that this committee spend some time in the field, not just in
Portland where the Federal agencies may be headquartered. So
there was a meeting scheduled in Boise to better bring the commit-
tee close to the issues associated with the Shoshone Bannock and
Shoshone Paiute tribes and Nez Perce Tribe. And similarly, the
committee met near Grand Coulee to bring the committee more
cloiely in contact with the issues of the Upper Columbia United
Tribes.

We routinely share documents and incorporate informal com-
ments from the tribes in all that we do. In fact, I can’t think of an
instance where we would be making a major decision affecting fish
in the northwest and we would not be consulting in advance and
sharing documents with the tribes. Their advice is important and
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we do this not just as a courtesy, but because they are valued co-
managers.

We are also able to provide a certain amount of funding to the
tribes and to the Pacific Coast Salmon Recovery Fund. In the year
2003, in fiscal year 2003, Congress appropriated $90 million for
that fund. It’s shared among four States. And also among tribes,
the Pacific Coast tribes will receive this year $8.9 million, the Co-
lumbia River tribes will receive $3 million. That will cover a vari-
ety of areas, including habitat protection and restoration and wa-
tershed planning.

There’s also in place, Mr. Chairman, a secretarial order from
1997. While the order was adopted with much fanfare, and then
seemed to disappear from view perhaps at the Washington, DC
level, for me it is a reality that I try to take into account in our
daily work. It’s an order that covers American Indian tribal rights,
Federal tribal trust responsibilities and the Endangered Species
Act. We implement it on a regular basis in each of our consulta-
tions.

We've also attempted to take that order further and develop on
a pilot basis some sort of implementation agreement. So all the
parties that we deal with are familiar with exactly what the expec-
tations are on each side, and we do our best to meet them. That’s
in a pilot stage in western Washington. It’s been that way for ap-
proximately 6 months. It looks like we’ve got about the right frame-
work and assuming that that framework is successful, we'll expand
that to all of our tribal relations.

Finally, Mr. Chairman, we’ve been talking a lot about our side
of the partnership. But I wanted the committee to hear and to
know that this is a real partnership, and the tribes are full part-
ners who bring real contributions on which we rely in conducting
our business. We benefit from them, we meaning not just NOAA
fisheries but I believe the U.S. Government generally.

I'd like to highlight just a few of those contributions before we
close. First of all, the tribes, as mentioned by Professor Wilkinson,
over the years have developed a very substantial technical capabil-
ity. They bring important, sometimes unique technical expertise
and we often rely on this expertise. Sometimes it’s the sole source
for this kind of expertise.

For example, on the role of hatcheries, a contentious scientific
issue, some of the most thoroughly documented, most important
scientific work being done is being done within tribal hatcheries as
part of tribal programs. And it’s without peer in the world.

Second, the tribes bring a deep knowledge of local habitat and
opportunities. Often there is a successful and longstanding working
relationship with other local stakeholders. And as we move out
from protection into restoration, it’s out of this relationship that we
can lay firm sub-basin plans and a good understanding for what we
need to do to achieve recovery.

Third, the tribes bring a long term perspective that embraces
comprehensive restoration and not just a quick fix. That’s impor-
tant, because at times we will be focused on the crisis of the mo-
ment and having a longer perspective is invaluable.

And finally, as the Committee no doubt has heard before, Mr.
Chairman, the tribes bring a wealth of traditional knowledge,
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which can give good guidance even in those places where science
has nothing to say. And I am grateful for that guidance.

So Mr. Chairman, that concludes my prepared testimony. Thank
you again for this opportunity to appear.

[Prepared statement of Mr. Lohn appears in appendix.]

Senator INOUYE. I thank you very much, Mr. Lohn. Now may I
recognize Mr. Robinson.

STATEMENT OF MARK ROBINSON, DIRECTOR, OFFICE OF EN-
ERGY PROJECTS, FEDERAL ENERGY REGULATORY COMMIS-
SION

Mr. ROBINSON. My name is Mark Robinson, Mr. Chairman, and
I'm the director of the Office of Energy Projects at the Federal En-
ergy Regulatory Commission. Our office certificates interstate natu-
ral gas pipelines, authorizes liquid natural gas facilities, and more
importantly to this committee, it licenses hydroelectric projects.
Specifically, we’re responsible for about 1,600 hydroelectric projects
across the country, not only the licensing but also their administra-
tion and safety.

Personally, I've been involved with licensing hydroelectric
projects and their administration for over 25 years now. I've
watched the licensing process change through the years to become
more and more open, more and more collaborative. We continue
that process now.

I think what I'd like to do, as briefly as possible, given I think
I may be the last person to testify today, is to touch on the licens-
ing process and then spend just a couple of minutes talking about
section 511 of S. 14. First of all, the tribal involvement in licensing
is integral. We have it from the very moment that a license is con-
templated until the time the license is issued. I'd like to just briefly
run through how the tribes are involved.

We start with pre-filing. That’s prior to the application being
filed with the Commission. One of the first things that happens is
an information package is prepared and provided to any tribe that
would be affected by the licensing of that project. This occurs in
many instances around, I'd say about five years prior to the license
expiring if it’s a relicense, and about three years prior to an appli-
cation being filed with the Commission. Once that application pack-
age is available to the tribes, the tribes can comment on it, give
us any impression of any concerns that they may have with that
project.

Then there’s a meeting held with the tribe. Again, this is all be-
fore an application comes into the Commission. That meeting is to
further explain what the project is about and what relicensing is
going on.

Then there’s an opportunity for the tribes to request studies that
they would like to see performed to support the license application,
and reasonable studies that the tribes request are in fact required
by our regulations to be performed. After that, we have a draft ap-
plication that’s provided to the tribes. Then finally, comments on
that draft application, if they discern any type of disagreement be-
tween the tribes and our applicant, there is a requirement that our
applicant try to resolve those issues with negotiations with the
tribes.
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That all occurs prior to the application being filed, pre-filing.
Once the application is filed, tribal involvement continues. We no-
tice the tribe that the application has been filed with us and we
accept comments again, and we request further requests for studies
from the tribes if they see a need for them. We continue that with
an opportunity for the tribes to be involved in the negotiations that
occur pursuant to section 10(j) of the Federal Power Act, where we
try to resolve issues concerning fish and wildlife mitigation. And
the tribes are welcome to participate in that as well.

Finally, we issue a draft environmental impact statement, and
the tribes are requested to comment on that, and their comments
are treated, then ultimately, hopefully the Commission is in a posi-
tion to issue a license.

All of those steps in that process occur in what we consider our
traditional licensing process. We have a second process beyond that
called the alternative licensing process, which has all of those steps
plus a requirement that the tribes and everybody else approach li-
censing in a collaborative fashion, so that there are multiple inter-
actions among all parties throughout the licensing process.

That’s not good enough. We’re coming up with a new process
now, in fact, in February the Commission issued a notice of pro-
posed rulemaking that would define a new process which has been
called the integrated licensing process. We are conducting develop-
ment of that rule in a very open forum, and in fact had, I think,
six forums across the country specifically with the tribes to take
their input on how this new licensing process should be designed
to best satisfy their needs.

We also identified a tribal liaison to assist them in working
through this NOPR. The NOPR is out, the notice of proposed rule-
making—the final rule will be out some time this summer. But the
NOPR proposes that we institutionalize the tribal liaison so that
not only are all those steps laid out that the tribes can involve
themselves and do involve themselves in our process, but there
would be a person at FERC whose sole responsibility is to guide
and help and assist those tribes in taking advantage of that proc-
ess.

So we're still trying to improve how we do our government-to-
government interactions with the tribes. But we’ve come a long
way over those 25 years, and I don’t think anybody can say at this
point that there’s not ample opportunity for the tribes to be in-
volved and through outreach be sought to participate in the licens-
ing process.

Moving quickly to S. 14, section 511, two things that that lan-
guage, that legislation does for us to improve the licensing process.
And I believe that particular legislation would improve the licens-
ing process. First, it provides consistency. Of all the people who
have the ability to dictate conditions in a license, and that includes
the Department of Commerce, Agriculture, Interior, the State, and
in some instances even the tribes, where they have 401 responsibil-
ities. But for those first three agencies, Interior, Commerce and Ag,
it provides a Congress-mandated criteria similar to the congres-
sionally mandated criteria that exists for FERC in issuing licenses
and including conditions. That will give us consistency of criteria
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across all Federal agencies for conditions included in license, and
that’s important.

The second thing that that piece of legislation does is it provides
accountability. Currently those mandatory conditions that come
from those agencies, there is no recourse other than their inclusion
in the license by the Commission. This legislation would allow for
the agencies themselves, the Secretary, to review those conditions
should the license applicant ask that that occur. Currently there is
no accountability for those in terms of them internally being looked
at in a formal process. This legislation would provide that. Nothing
sharpens the pencil of one of us folks who works for the Federal
Government more than knowing that somebody is going to be look-
ing at what we do. And that legislation does that, just like it al-
ready occurs at the Commission.

Some of the things I heard today, I want to make sure people are
clear that do not occur because of that language in the legislation.
It does not in any way, shape or form limit the ability of the tribes
to participate in the licensing process. All it does is to go to the
process that develops mandatory conditions from those Federal
agencies. And in fact, specifies that anyone, including tribes, can
propose mitigative measures in that language. So actually there’s
a little additional step there for the tribes that does not currently
exist.

But all those things that we talked about, I talked about earlier,
would still be present, post-legislation with section 511. It doesn’t
in any way reduce the authorities of the secretaries. The secretar-
ies maintain the posture of deciding which conditions go in. They
have the ultimate say, nobody changes that, and that’s the way it
exists today.

So in conclusion, I would just like to say that we have a process
that identifies at least 10 places for the tribes to be involved in li-
censing. I don’t believe that section 511 of S. 14 would affect that.
Thank you.

[Prepared statement of Mr. Robinson appears in appendix.]

Senator INOUYE. I thank you very much, Mr. Robinson. I have
just a couple of questions for both of you, and I would like to sub-
mit the rest if I may.

Mr. Lohn, earlier this month, the District Court for the District
of Oregon declared the 2000 biological opinion to be invalid. As-
suming that this decision is not overturned, how do you anticipate
that the rejection of this opinion will protect the fish stocks in the
Columbia River basin?

Mr. LOHN. Senator, there is an important intermediate step,
which is whether or not, the protection and restoration measures
of the current opinion will stay in place or are in place during this
interregnum, if you will, between the current biological opinion,
which the court has indicated it will remand for further action, and
the future biological opinion which will replace it. I believe, Sen-
ator, that if we continue to keep the current biological opinion in
place, as a set of operating guidelines, I think that would offer the
most successful protection for fish during the meantime.

The court did not throw out the opinion on the grounds that it
was failing to deliver the benefits necessary to protect the fish. The
court’s ruling was based upon determination that the mitigation re-
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lied upon, future mitigation, did not fit certain categories within a
rule adopted under the Endangered Species Act. The challenge that
the court laid at our door step was to see how that, if we are more
specific, how that rule would apply or would we want to write a
different biological opinion that would rely on different mitigation.

I think that question is open. But meantime, much of the work
that’s ongoing I think is important to protect fish. 'm hoping it will
continue.

Senator INOUYE. How is NOAA fisheries going about the review
of Chinook management plans of both State and tribes, including
habitat assessment and restoration, to determine whether they
comply with the 1999 habitat agreement under the Unites States—
Canada treaty?

Mr. LoHN. Senator, that habitat agreement and its implementa-
tion provisions are really an open question on which we will be
seeking guidance from the commission members as to what steps
the commission members from the United States, what steps they
feel are appropriate. I was not a party to that, I was not at NOAA
fisheries when that agreement was negotiated. We'll follow the ad-
vice of the American members of the commission as to what the
understanding would be.

My sense is, my understanding is, that within the next several
months, that issue will be before the commission and they will give
us some guidance as to the extent to which there needs to be a re-
view. We'll conduct it according to those guidelines.

Senator INOUYE. Mr. Robinson, on section 511 of the Senate En-
ergy Bill, I gather you do not agree with Professor Wilkinson’s as-
sessment.

Mr. ROBINSON. No, sir; I do not.

Senator INOUYE. Now, under section 511, do State and tribes
have the right to participate in an on the record hearing for alter-
native conditions proposed by the licensee?

Mr. ROBINSON. I think that would depend upon the regulations
that Interior, Ag, and Commerce may propose to run those hear-
ings. But I can’t imagine, given the licensing processes that exist,
that they would do other than that. Currently, there are no abili-
ties for the tribes to participate in the development of those condi-
tions as it sits today. They are strictly out of those agencies directly
to the commission, and there is no process for their discussion
other than the licensing process which would continue, as I said.

Senator INOUYE. How do you go about assuring that the licensees
are complying with mandatory conditions?

Mr. ROBINSON. We, by statute, are required to inspect the
projects and ensure their compliance with all terms and conditions,
mandatory or otherwise. We have five regional offices that are
staffed with inspectors that go out. We also rely on the good offices
of the National Marine Fisheries Service, Fish and Wildlife Service
and others, and tribes, to report any instances of non-compliance,
in which case we investigate and have the ability to fine, which we
have done.

Senator INOUYE. So it is your opinion that section 511 does not
in any way do jeopardy to the trust relationship that exists be-
tween Indian nations and the United States Government?

Mr. ROBINSON. No, sir; I don’t believe it does.
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Senator INOUYE. Senator Smith.

Senator SMITH. Thank you, Mr. Chairman.

Mr. Robinson, thank you for your clarification on the section 511
issue on relicensing. I think it’s very important that we know what
the facts are and what rights are still in place.

Bob Lohn, you heard me ask Steve Wright about the percentage
of returning salmon. I'm not sure it matters as to species and what
rivers and what-not, but do you have a rough number?

Mr. LOHN. Senator, a rough number for the Columbia River
basin would be on the order of 70 to 80 percent, depending on the
year.

Senator SMITH. And the 70 to 80 percent are?

Mr. LoHN. Hatchery fish.

Senator SMITH. And is it the policy of the Administration to sup-
port the tribal hatcheries?

Mr. LOHN. Senator Smith, it is very much the policy of the Ad-
ministration, or certainly of NOAA fisheries, to support both the
hatchery experiments, provided and run by the tribes, and in gen-
eral, the hatchery activities of the tribes.

Senator SMITH. Are the hatchery fish being allowed to spawn or
are they being killed?

Mr. LOHN. Senator, it depends on which group of hatchery fish.
Where the science seems to be emerging, sir, is that hatcheries
that are using native brood stock are probably producing fish that
can spawn and inter-mix very successfully with the stock in that
river.

Senator SMITH. Isn’t it a fact that in every year when the tribes
take the brood stock they get it from last year’s wild fish?

Mr. LOHN. Senator, in the best run hatcheries, and that includes
many of the tribal hatcheries, that would be the case.

Senator SMITH. It’s hard to understand when the proximity, the
nexus between the wild and the hatchery is that close, that imme-
diate, that somehow they’re genetically inferior.

Mr. LOHN. Yes, sir; in fact, the definitive work came out within
the month from the Hood River project in which there was careful
track kept of not only who the parents were but what the success
of the next generation was. Interesting numbers, sir. The out of
basin fish, mainly hatchery fish, had a success rate that was 17 to
54 percent that of the in-basin fish. But the hatchery fish from
within basin, from the native brood stock, had a success rate that
varied from 84 to 109 percent of the naturally spawning stock. In
other words, they were functionally identical.

Senator SMITH. This is really good news, to have this many fish
coming back, and if you call them hatchery, they’re one generation
or literally one year removed from wild fish.

Mr. LoHN. That’s correct.

Senator SMITH. My concern is to Senator Inouye’s question about
Judge Redden’s opinion, is that it will affect tribal harvests. What
does that mean for ocean harvests and in-river harvests? What’s
the prospect on that?

Mr. LOHN. Senator, if the judge chooses to leave the opinion in
place on an interim basis while a new opinion is being prepared to
respond to his concerns, then I think the effect will be little or
none. If the current opinion is removed, then the outcome would be
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speculative, sir, it really would be speculative. The effects are very
broad ranging on all of our mitigation activities, as well as on the
operation of the hydro system. We're just now reviewing them.

Senator SMITH. Well, it’s a great concern for a lot of different in-
terests. Obviously, whether you're a ratepayer or a tribal fisher-
man, this is an enormously consequential decision, particularly in
light of the economic distress of our region and the enormous re-
turn of salmon to our rivers now. It’s hard to make sense of the
decision.

But I wonder if you can’t give me some assurance that if it is,
this opinion’s thrown out or the biological opinion, does it give the
Bush administration an opportunity that does not exist under the
past Administration’s biological opinion?

Mr. LOHN. Senator, that’s correct. Our thought at this point, sir,
within the time the court has allowed us, which is one year, to do
as thorough a look at all of the science, all of the improvement in
the runs, and complete a biological opinion that reflects that new
information.

Senator SMITH. Thank you, Senator. I know we only have 5 min-
utes on this vote and I apologize for taking so much time.

Senator INOUYE. I would like to thank all of the witnesses for
their patience and good humor. This concludes our hearing today
and I thank all of you for your testimony. I will be submitting writ-
ten questions, if I may, and look forward to your response.

[Whereupon, at 5:20 p.m., the committee was adjourned, to re-
convene at the call of the Chair.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF HON. GORDON SMITH, U.S. SENATOR FROM OREGON

Mr. Chairman, I appreciate your convening this hearing to examine the chal-
lenges facing tribal fish and wildlife management programs in the Pacific North-
west.

I have long been a supporter of tribal efforts to restore naturally spawning salmon
populations in the Columbia River Basin. Close to my home town of Pendleton, OR,
the Confederated Tribes of the Umatilla Reservation have conducted an extremely
effective salmon restoration program in the Umatilla basin.

Many of the treaty tribes have advocated the use of supplementation, which is the
selective use of hatchery fish to reestablish naturally spawning runs, and I have al-
ways supported these efforts. In addition, I have sought and will continue to advo-
cate for funds to be made available to tribes through the coastal salmon recovery
program.

The last several years have been challenging in the Columbia River basin, where
there are numerous salmon runs listed as threatened or endangered under the En-
dangered Species Act.

In 2001, we had a severe drought that affected both flows in the basin and BPA’s
revenues. For example, in April of 2001, the flow of the Columbia River at The
Dalles was 40 percent of the historic average, taking storage into account.

In addition, in late 2000 and 2001 , we experienced extreme price volatility for
electricity on the West Coast. Prices in the Northwest for spot power in April 2001
were 10 to 12 times their historic levels. While prices have now stabilized, the ef-
fects are still being felt in the Northwest.

BPA had to raise its rates over 40 percent last October, and has proposed a fur-
ther rate increase for next October. Meanwhile, Oregon continues to suffer one of
the highest unemployment rates in the Nation.

Last year, in the face of a projected revenue shortfall of between $800 and $900
million through 2006, BPA began to examine ways to cut costs. This included cuts
in its fish and wildlife program. During this process, BPA sought input from the
Northwest Power Planning Council on how to proceed on making these cuts.

This has been a difficult time for BPA, and for all of the stakeholders in the basin.
Some weaknesses in the administration of the fish and wildlife program were re-
vealed, and Steve Wright, the BPA Administrator, is working to address these
issues.

I look forward to hearing from the witnesses today about the best way that the
region can move forward together to ensure that salmon runs are recovered, and
that treaty obligations to Northwest tribes are fulfilled.

We face a number of challenges, but I am committed to working with the tribes,
the Northwest delegation and Governors, and the other stakeholders in the basin
to ensure that our economy and our salmon runs can both recover.

(47)
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PREPARED STATEMENT OF JIM ANDERSON, EXECUTIVE DIRECTOR, NORTHWEST INDIAN
FISHERIES COMMISSION

Mr. Chairman and members of the committee, my name is Jim Anderson, and I
am the executive director of the Northwest Indian Fisheries Commission. With me
today are Dave Herrera, Natural Resource Manager for the Skokomish Tribe and
Mel Moon, Natural Resource Manager for the Quileute Tribe. I will provide some
opening comments, and Dave and Mel will follow with their perspectives. For the
record, we have submitted additional written testimony to the committee.

On behalf of the Commission and our 20 member tribes from western Washing-
ton, I want to thank you for the opportunity to testify today on t6e Impacts on Trib-
al Fish and Wildlife Management Programs in the Pacific Northwest. I believe that
the tribes have a lot to say about the subject, and I think that you will soon agree.

Tribes and NWIFC

The Northwest Indian Fisheries Commission was formed in 1974 by our member
tribes immediately after the United States v. Washington (Boldt Decision) case was
decided in favor of the United States and the intervening tribes. Each member Trib-
al Government has it’s own Natural Resource Program. Typical Tribal Programs
have natural resource policy managers, management biologists, enhancement pro-
fessionals, enforcement personnel, technical and administrative support staff. Tribes
have law codes, promulgate regulations and manage the fishery based on solid
science and tribal values. And each tribal program is supported by the tribal court
system. These professional programs are primarily funded by Public Law 93-638
contracts and/or Self-Governance compacts, and individual tribes often find com-
plementary funding from other grant sources, foundations or from their own limited
resources.

Today, the Commission employs over 70 individuals, over three-fourths of whom
are professional resource managers. One-half of our staff have advanced college de-
grees, and 6 have their doctorates in such specialized fields as genetics, fish pathol-
ogy, ecology, statistics and silviculture. The Commission’s role is to support our
Member Tribes with their efforts. We do that through technical assistance, informa-
tion sharing and policy coordination. The model the Tribes have chosen to follow-
tribes as primary managers, and the NWIFC in a support role-works well because
it allows for the individual tribal uniqueness and particular vision, local geography
and circumstances, and is flexible. There is much more to say about how we are
structured, but what is particularly unique about the tribes is not our ability to or-
ganize, but rather our ability to make things happen.

Co-Management

For thousands of years, Tribes have taken Pacific Salmon from the rivers and
coastal areas of the Pacific Northwest for subsistence, ceremonial and commercial
purposes. Great tribal cultures flourished in our area, built substantially on and
around the bounty of the salmon.

This changed in the latter one-half of the 1800’s with the influx of settlers and
the growing involvement of non-Indian commercial fisheries. These fishers moved off
shore with increasingly sophisticated technology, and Indian fishers found them-
selves at the end of the line, allowed to harvest the few salmon that remained after
passing though the great wall of commercial fisheries. Increasingly, after statehood
in 1889, state managers curtailed and closed Indian fisheries in apparent concern
over the conservation of salmon runs. In turn, tribes turned to the courts to uphold
their rights to harvest, and as I mentioned earlier, the court affirmed these rights
in Western Washington in the landmark Boldt Decision.

What Judge Boldt did, in effect, was to create a co-management framework, where
the tribes were responsible for managing their one-half of the resource, and the
state was responsible for managing it’s one-half of the resource. Over the course of
the past three decades, we have fine tuned this framework pretty well, and it serves
as the institutional basis for coordinating and allocating and managing the salmon
in Puget Sound and the Coast. Co-management has linked different cultures, dif-
ferent watersheds, different ways of managing and thereby provides a connection
between the diverse scales of human and natural systems.

The salmon ecosystem encompasses both terrestrial and aquatic habitats, and ex-
tends from inland watersheds to ocean basins. Salmon know no boundaries and ju-
risdictions. They pass through many different property and governance regimes dur-
ing their migrations.

It is important to understand that some impacts to the salmon and habitat occur
as side effects of other activities, such as logging, farming, urban development and
hydropower. This raises questions of how well management institutions can deal
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with issues outside their purview. An effective salmon management regime must
consider the full extent of the migratory ran, as well as the full suite of impacts
to the resource, not merely fishing mortality.

Tribes and the state have taken steps to address this clash between the needs
of the ecosystem, and the prevailing management jurisdictions by refining and insti-
tutionalizing our co-management relationship. This institutional change, supported
by the treaties and affirmed by the courts, and even sometimes written into state
and Federal law, has greatly improved resource management.

In effect, the tribes and the co-management authorities and process, has become
the glue for making things work in the Northwest. Co-management is the integrator
and the strategic systems thinking that must be in place for effective resource man-
agement.

We spend many hours and days, weeks on end, in too numerous to mention proc-
esses and efforts, all with the intent to better manage the salmon resource. From
the Pacific Salmon Treaty, to the Pacific Fisheries Management Council to the
Shared Salmon Strategy in Western Washington, it should be fully understood that
the Tribes are not merely involved-they often times have equal places at the table.
When this occurs, like the PST or the Shared Salmon Strategy, Tribes’ views must
be taken into account. Where Tribes are only marginally accorded respect, such as
the PFMC, the process does not work as well.

We try to make co-management work for species other than salmon too, including
shellfish and groundfish. For all, we bring leadership and a vision to the table,
something that is often lacking in the non-Indian world. Sure there are exceptions,
but as a rule, people in the know will tell you that “but for the tribes” nothing would
have happened.

Tribes want to be part and parcel to all the efforts that affect salmon. and other
species for which they have rights. Tribes? want to be full governmental partners-
not stakeholders or afterthoughts. Tribes have the capability and technical capacity,
and when combined with their policy perspective, vision and leadership, they are
formidable players.

But, while our message is generally positive, not all is warm and fuzzy. In any
situation where authorities are shared-in this case with the State, Canada, Federal
entities (NOAA-Fisheries and Fish and Wildlife Service) and through the Inter-
national Pacific Salmon Treaty, we find that there are bumps along the way.

We feel compelled to discuss these to highlight some of our concerns and to sug-
gest some improvements.

ESA Sector Equity/Biological Opinion/Recovery

Without a doubt, one of the most awkward situations is with the Endangered Spe-
cies Act. The ESA has been described as a “pit bull”’—you never know if it is going
to be your best friend, or turn around and bite you. Right now, three species of
salmon are listed in our area—Puget Sound Chinook, Hood Canal/Strait of Juan de
Fuca Chum and Lake Ozette Sockeye. By far, the most difficult one for us is the
Chinook. This listing in 1999, has placed new and onerous requirements on the trib-
al harvest and hatchery programs.

Tribes often resent how NOAA-Fisheries will come down hard on tribal and State
harvest and hatchery programs, while not being tough enough in the habitat arena.
We call this Sector Equity, or better, Inequity.

NOAA Fisheries will say that the ESA is overrated as a habitat protection tool,
but there are methods they can use to ensure that the playing field is more level.
They should be required to do necessary consultations on key habitat actions, and
they can carefully use the Section 9 enforcement provision as a tool to help persuade
reluctant landowners to come to the table we have set for recovery planning. With-
out an aggressive strategy to help lead the salmon recovery process, we will not see
the key landowners deal in good faith. This situation is very apparent in the Skagit
Rivers basin, where all people acknowledge that recovery will only occur if the
Skagit River stocks are healthy.

NOAA-Fisheries has also issued an ESA Biological Opinion on the 1999 PST
Agreement, but what we are finding is that NOAA-Fisheries has independently de-
fined exploitation rates for several of the systems (Nooksack, Skagit, Stillaguamish)
after the negotiated agreement was reached, and as Canadian and Alaskan harvests
have increased, they have attempted to use these rates to manage the tribal fish-
eries down to ensure “conservation”, despite written agreements to the contrary. In
most cases, Tribes have not had a directed fishery on these populations for over 20
years, yet NOAA-Fisheries wants farther reductions to other tribal fisheries to fur-
ther reduced impacts. This smacks of the same kind of restrictions placed on tribes
prior to the Boldt Decision, trying to manage conservation at the end of the run,
rather than where the impact occurs. This was wrong then, and it is wrong now!
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Another area related to the ESA listing and recovery issue is the application of
NEPA. Tribes feel extremely vulnerable to third party lawsuits, a fact supported by
recent litigation from an organization called Washington Trout. In a series of law-
suits against NOAA-Fisheries and the State of Washington on harvest and hatchery
resource plans, Washington Trout’s action, if successful, could entirely shut down
the state and tribal fisheries and hatchery operations.

If not for the tribes, we believe that NOAA-Fisheries and the State of Washington
would not have adequately addressed NEPA responsibilities, which would have un-
dermined tribal treaty rights. With the help of the BIA funding, tribes have been
leaders in developing necessary NEPA processes and documents, serving as a co-
lead agency with NOAA-Fisheries to help guide our way through the ESA-NEPA
quagmire.

Section 10/HCP

We also are very concerned about how the Federal agencies choose to implement
Section 10 of the ESA. This is the provision that allows entities to develop conserva-
tion plans and upon approval, receive long term ESA protection (up to 50 years).
We have seen these negotiations conducted behind closed doors with tribes excluded.
This places the tribes in the difficult position, where they were not involved and
don’t believe the science that was used to justify decisions. NOAA-Fisheries and the
FWS must make more diligent efforts to involve the tribes in the process. Moreover,
they must stay with the HCP’s and make sure that their agreements are being fol-
lowed. Without this monitoring, they are being used! A good case in point is the
state of Washington Department of Natural Resources HCP for 1.5 million acres of
forestland. Tribes were talked out of litigation by Federal entities (Congress and the
Administration) saying that this HCP was so good, how could we object. Now DNR
is undermining their plan without the tribes and without NOAA-Fisheries and FWS
oversight. What gives?

Whaling

Another area where we have grave concerns centers on the recent 9th Circuit
Court case on Makah Whaling. Whatever you may think about whale hunting, it
is absolutely clear in the treaties that Makah has a legally reserved right to hunt
for whales. NOAA-Fisheries has been a strong partner with the tribe, and has
shown great resolve in supporting the tribal right. They recommended, and Justice
supported an en banc hearing at the 9th Circuit. Unfortunately, the same cannot
be said for the Fish and Wildlife Service, which choose not to support the rehearing.
The court ruling fails the tribe in that it said the Marine Mammal Protection Act
effectively trumped treaty rights. This case reverses almost 200 years of Supreme
Court precedence, and threatens all tribal treaty rights. It could undermine all of
our co-management efforts. The committee should be aware of precedent setting
court cases like this, and work to ensure that treaty rights are affirmed through
legislative action.

Funding

Finally, we are very concerned about the continuity of tribal funding. I speak gen-
erally about the DOI budget, and am not addressing BPA. Our Member Tribes and
the Commission are not associated with BPA funding. Having said that, tribes have
been the beneficiary of Federal funding, but every year, the BIA fails to request
some of our base moneys—such as Unresolved Hunting and Fishing Rights, Shell-
fish and Forest and Fish. They have justified this as saying their limited moneys
would be better placed in other areas, like trust reform. I ask you, what better trust
use is there than natural resource management. If we spend all of our effort just
trying to get out of the hole, how can new, unfounded mandates like shellfish and
groundfish ever be successful?

This concludes my testimony. I will be happy to answer any questions at the end
of the panel.
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Statement of Vice-Chairman Gary Aitken, Sr.
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Upper Columbia United Tribes
before the
Senate Indian Affairs Committee
June 4, 2003
Regarding
Impacts on Tribal Fish and Wildlife Management Programs
in the Pacific Northwest

Mr. Chairman, Members of the Committee:

My name is Gary Aitken, Sr. I am Tribal Chairman of the Kootenai Tribe of
Idaho and Vice-Chairman of the Upper Columbia United Tribes (UCUT). On behalf of
the Coeur d’Alene Tribe of Idaho, Colville Confederated Tribes, Kalispel Tribe of
Indians, Kootenai Tribe of Idaho and Spokane Tribe of Indians, thank you for the
attention you are devoting to this matter. I want to share with you some of the impacts on
Tribal fish and wildlife management programs, as well as some of our suggested
solutions to the problems we have faced.

UCUT Tribes appreciate the funding from the Bonneville Power Administration
and other sources for our Tribal fish and wildlife programs. We put those dollars to
productive use and would be pleased to have members of the Committee visit to see how
we use limited funds to accomplish a great deal of resource restoration and protection.
Here’s what you’ll see:

In the Coeur d’Alene and Kalispel Tribal communities you will see the Tribes

working with the Kootenai Tribe and their Washington and Idaho State co-managers to
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protect approximately 4,000 acres of wildlife habitat acquired in mitigation for the
impacts of the Albeni Falls dam.

In my community, in Bonners Ferry, Idaho, you would see the Kootenai Valley
Resource Initiative, which the Tribe created with the City of Bonners Ferry and Boundary
County to restore the resources of the Kootenai Valley. KVRI includes the Tribe, private
citizens and landowners, local governments, federal and state agencies, an environmental
advocacy group and representatives of business and industry all working together to
ensure stakeholders have a voice in management activities. The KVRI is working hard
for recovery of the Endangered Species Act listed Kootenai River white sturgeon and to
avoid the listing of burbot, a native freshwater cod commonly referred to as ling. Burbot
historically were abundant and provided an important subsistence fishery for members of
the Tribe and Were an important social, sport and commercial fishery for the people of
Idaho. Habitat changes caused by Libby Dam have imperiled the species and available
literature does not predict their recovery without planned, coordinated intervention.

In the communities of the Spokane Tribe and the Colville Confederated Tribes,
you will find the Lake Roosevelt Forum, which enables everyone to develop management
plans for the 160 miles of reservoir behind Grand Coulee Dam. The Grand Coulee Dam
generates the largest percentage of electricity of all the federal dams, serves as a check
valve on flood control and irrigation, and is responsible for completely wiping out
anadromous fish runs above it. These are fish runs that historically shaped the Tribes’
culture and spirituality and provided 80% of their nutrition. There are still unresolved and
uncompensated issues concerning the impacts of the Grand Coulee Dam and the failure
of the regional process to fairly address comprehensive problems in the Basin. The
written testimony of the Spokane Tribe describes in detail how we got into this problem,
what we've learned, and how we can avoid continuing this situation in the future.

You would see the UCUT members working hard with their communities to
resolve important issues and to implement obligations of BPA and the federal agencies
under the Northwest Power Act, Endangered Species Act, National Historic Preservation
Act, Clean Water Act and other legal responsibilities.

‘What you will not see, however, is trust among the tribes and federal trustees.

You will not see accountability of federal agencies. You will not see certainty for the
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Tribes and the communities they work with. And you will not see an adequate voice for
the Tribes in regional governance.

The reasons for these problems are set forth in the written testimony provided by
UCUT and its member Tribes. The frustration will be evident in these statements and
documents. That frustration underscores the importance of these issues to the Tribes.
Please take these statements seriously. Here are some suggestions for solving these
problems.

1. Create Trust
> Ensure BPA continues to build on small first steps it has taken to respect Tribal
sovereignty and improve its government-to-government relationships.
> Ensure federal agencies engage in meaningful dialogue to address management
and trust responsibilities.
2. Force Accountability
» Review the GAO audits and ensure that BPA is complying with its
responsibilities.
» Direct BPA to disclose fully how it came to be in this financial condition,

including among other things where the carry-over funds from the 1996-2001

MOA have been used and the amount of income BPA realized from “emergency”

power operations during the summer of 2001.

3. Create Certainty

» Support Congressional appropriations for other regional agencies to make their
own financial contributions to fish and wildlife and habitat in the Columbia Basin,
where such costs should not be charged to BPA.

» Give BPA a deadline to get back on track with habitat acquisitions, and to use its
federal borrowing authority for this purpose.

» Give BPA a deadline to execute a written commitment to a clear, well-defined
funding program for Fish and Wildlife and Cultural Resources, and to include

Tribes in developing the funding agreement.

» Support comprehensive Indian Fish and Wildlife Management legislation and
funding for Tribal Fish and Wildlife Managers, the Upper Columbia United

Tribes and other regional Tribal entities.
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4. Ensure a Voice for the Tribes
» Direct BPA and the other federal agencies to proceed quickly to negotiate a

formal and comprehensive role for the Tribes in decision-making processes.

Please review the written testimony provided by UCUT and its individual member
tribes for additional information.

Thank you again for your time and attention to these matters.

Sincerely yours,

Gary Aitken, Sr., Vice-Chairman
Upper Columbia United Tribes
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Kootenai Tribe of Idaho

P.O. Box 1269
Bonners Ferry, ID 83805
Phi# (208) 267-3519
Fax (208) 267-2960

June 4, 2003

The Hon. Ben Nighthorse Campbell, Chairman
The Hon. Daniel K. Inouye, Vice Chairman
Senate Committee on Indian Affairs

838 Hart Senate Office Building

Washington, D.C. 20510

RE: Written Testimony of the Kootenai Tribe of Idaho before the Senate
Indian Affairs Committee regarding Impacts on Tribal Fish and Wildlife
Management Programs in the Pacific Northwest

Mr. Chairman, Members of the Committee:

The Kootenai Tribe of Idaho is honored to present testimony on impacts on tribal
fish and wildlife management programs in the Pacific Northwest.

As we all know, the Federal Columbia River Power System (FCRPS) has caused
untold losses to resident fish, wildlife and anadromous fish throughout the Columbia
River Basin. The Kootenai River white sturgeon and bull trout have been listed under the
Endangered Species Act (ESA), as have several anadromous fish species. These ESA
species are subject to biological opinions issued by the United States Fish and Wildlife
Service and National Marine Fisheries Service. The Bonneville Power Administration
(BPA), Army Corps of Engineers and the Bureau of Reclamation, along with other
federal agencies, states, local stakeholders and the tribes have the responsibility to ensure
recovery of the listed species through proper implementation of the biological opinions
and to prevent future listings of additional species.

Under the Northwest Power Act, the Bonneville Power Administration also has

the responsibility to protect and enhance fish and wildlife populations in the Columbia
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River Basin impacted by the FCRPS through proper implementation of the Northwest
Power Planning and Conservation Council’s (NWPPC) Fish and Wildlife Program. The
NWPPC representatives are appointed by the governors of Idaho, Montana, Washington
and Oregon. The Northwest Power Act delegates to the NWPPC responsibility to develop
a Fish and Wildlife Program and recommending projects to BPA for funding, giving
deference to the region’s Tribal, state and federal fish and wildlife managers. We all
recognize these programs have mixed success.

The Kootenai Tribe of Idaho, however, is not presenting this testimony just to
point out the deficiencies in implementation of the Northwest Power Act and the ESA.
Other individuals and groups presenting testimony likely will point out these deficiencies
and note the resources distributed outside the Columbia River Basin at the expense of the
Basin’s fish and wildlife. Moreover, I will not dwell on the losses of the Tribe’s treaty
resources guaranteed to it by the Treaty of Hell Gate of 1855 or that the Tribe’s full
exercise of its treaty rights have been denied by these shortcomings. We would like to
bring your attention to some positives, while noting, only in passing, an agreement with
other witnesses that the system could be, and should be, much better.

The Kootenai Tribe has been fortunate to implement some appropriate measures
in the biological opinion associated with the listing of the Kootenai River white sturgeon.
The Tribe also has received support on other species of concern. The relationship
between the Tribe and the Bonneville Power Administration, other federal agencies, its
sister Tribes, the NWPPC and the states and other stakeholders has generally been one of
mutual respect and cooperation. The fish have greatly benefited.

The Tribe believes that restoration of any species cannot occur without
collaboration among all stakeholders in the Columbia River Basin. The Tribe works
closely with its sister Tribes in the Basin to foster such collaboration. One forum for this
collaboration is the Upper Columbia United Tribes (UCUT). UCUT consists of the
Colville, Spokane, Kalispel and Coeur d’Alene Tribes and Kootenai Tribes. The UCUT
recognizes the interconnectedness of the Columbia River Basin and coordinate
management activities to ensure that the actions of one do not harm the goals of another.

The Tribe’s commitment to collaboration also occurs at the community level. The

Tribe was instrumental in working with local governing bodies to form the Kootenai
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Valley Resource Initiative (KVRI) to restore and enhance the resources of the Kootenai
Valley. The KVRI is empowered under a Joint Powers Agreement among the Tribe, the
City of Bonners Ferry and Boundary County. The Initiative membership is comprised of
the Tribe, private citizens and landowners, local governments, federal and state agencies,
an environmental advocacy group and representatives of business and industry.

The mission of KVRI is to improve coordination of local, state, federal and tribal
programs to restore and maintain social, cultural, economic and natural resources. It
utilizes a number of subcommittees to work with the group as appropriate to accomplish
the tasks at hand. We are excited about the possibilities this sort of collaboration can
achieve. This type of cooperation among all stakeholders is the only way to ensure proper
implementation of the biclogical opinions and restoration of the Basin.

The Tribe would like to offer some positive suggestions for improving
implementation of the Endangered Species Act, Northwest Power Act and the Fish and
Wildlife Program in the Columbia River Basin. These suggestions will make Tribal
programs better at achieving positive results.

First, let us remember what is at stake and what could be lost if improvements for
the future are not implemented. Failure to achieve recovery of the Kootenai River white
sturgeon, bull trout and anadromous fish will result in the extinction of species the tribes
have relied upon for subsistence and cultural purposes. The United States gave its
solemn word to protect the tribes’ interests in these resources in the treaties. In addition
to Tribal subsistence fishing, sport and commercial fishing for these species has
supported Indian and non-Indian families. If the Basin were to lose these species, it would
mean an end to special ways of life for Indian and non-Indian alike.

Danger also exists for the destruction of relationships that have been built among
the Indian and non-Indian communities. Historically, the relationships were marked by
hostility. Through hard work, an unprecedented level of trust between the Indian and
non-Indian communities has been achieved. Through the KVRI, for example, all
stakeholders in Boundary County are involved in fish and wildlife management from
sturgeon and burbot recovery to subbasin planning.

Having noted what is at stake, let us examine what is doable to achieve positive

improvement in the impacts Tribal fish and wildlife programs can make to the health of

3
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the region. First, we note that National Congress of American Indians Resolution #
EWS-02-001 and Affiliated Tribes of Northwest Indians Resolution #03-31 contain
specific requests to BPA from Indian Tribes throughout the United States and specifically
from the Northwest Tribes. We concur with these requests. The following are additional
suggestions consistent with the resolutions:

Respect for Tribal Sovereignty

The BPA and the other federal agencies must be made to fully embrace their
responsibility to respect Tribal sovereignty and the government-to-government
relationship that must exist. BPA has acknowledged that it has done poorly in this
respect and has committed to doing better in the future. But lip service is not enough. The
Tribes are not utility companies and aluminum companies, The Tribes have specific
rights guaranteed by treaties, other agreements with the United States and protections
under various laws and court cases. These set the Tribes apart from other stakeholders.

Had BPA honored the government-to-government relationship and approached
the Tribes when its financial crisis became apparent, the Tribes and the federal agencies
might have worked collaboratively to minimize the impacts. BPA and the federal
agencies refused this opportunity to work as a team. We ask that the Committee help
ensure that the opportunity is not missed in the future.

Accountability

The Tribe often hears that the BPA budget crisis is due to escalating fish and
wildlife costs. Everyone must be made to understand that fish and wildlife payments to
the Tribes are an account payable. These payments are on the federal books for the loss of
fish and wildlife that are part of the legacy of the Tribes. These treaty obligations must
not be subject to BPA’s budget woes. This is not a difficult concept and the Tribes remain
perplexed at the stubborn reluctance of some to embrace it.

The Tribe is pleased to see the Government Accounting Office (GAO) audit
concerning the federal agencies’ recovery responsibilities, expenditures and actions with
respect to Columbia River Basin salmon and steclhead. The Tribe also appreciates the
request from the Committee for an additional GAO audit to review BPA’s treaty and trust
obligation implementation. These efforts will help ensure the complete story of BPA’s

problem is told.
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BPA must be made to acknowledge to the Basin the nature and scope of foregone
revenues due to irrigation, navigation, aluminum companies and others. BPA has been
quick to point out what it sees as the rising costs of fish and wildlife management. The
agency has not, however, been so forthcoming in explaining to the residents of the
Columbia River Basin the incredible benefits irrigators, barging companies, aluminum
companies, investor-owned utilities and others have received at the expense of fish and
wildlife.

BPA must also be forthright in revealing how it came to be in this financial
position. BPA must honestly disclose where the carry-over funds remaining from the
1996-2001 Memorandum of Agreement on fish and wildlife funding have been used and
under what authority. Additionally, BPA must account for income from “emergency”
power operations during the summer of 2001.

Appropriate Cost Allocation

The Northwest Power Act requires the Columbia River Basin ratepayers to fund
implementation of the Fish and Wildlife Program as partial repayment for the benefits
they receive from the construction and operation of the FCRPS. BPA is responsible for
collecting and distributing the ratepayer money in fulfillment of treaty and trust
obligations the Fish and Wildlife Program. The Tribe looks forward to reviewing the
GAO audits to ensure that BPA is distributing ratepayer money in accordance with these
obligations.

BPA must be honest about its use of resources. Here is an example of a failure in
this regard. BPA requested additional borrowing authority to be used for all authorized
purposes. BPA led the Tribes to believe that some of the funds would be used to proceed
with Tribal habitat acquisitions and, therefore, supported BPA’s request to Congress.
BPA was granted additional borrowing authority of $700 million. At its May 20, 2003
meeting, the Affiliated Tribes of Northwest Indians (ATNI) requested specifics on how
BPA was to fulfill Tribal expectations. Despite admitting it had set aside some of the
borrowing authority for power transmission purposes, BPA informed ATNI that the
borrowing authority could not be specifically allocated to fish and wildlife at this time.
This was not the Tribes’ understanding when it supported the increase. The Columbia

River Basin Tribes need a firm commitment that the borrowing authority will be used for
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fish and wildlife management. Moreover, they need BPA to keep its word.

The federal agencies must develop, through collaboration with the tribes and the
states, a process to establish permanent and appropriate funding levels to meet Treaty and
trust obligations and the mandates of the Northwest Power Act, the Endangered Species
Act, the National Historic Preservation Act and the Clean Water Act. The costs for
fulfilling these responsibilities should be allocated among federal agencies and funding
sources for paying these costs clarified in accordance with the law.

The Tribe suggests to the Committee that the concerns for reliable and certain
funding could be partially alleviated through the development of a Memorandum of
Agreement that sets forth a process to determine the amount necessary to fully fund fish
and wildlife and allocate the costs among the federal agencies according to legal
responsibility. Similar efforts have been attempted in the past with varying degrees of
success. The Tribe is confident, however, that through sincere collaboration better results
can be achieved.

The Tribe also suggests to the Committee that more certainty for the fish and
wildlife managers can be achieved by entering into multi-year contracts with BPA for
funding of projects. The Basin recently switched from an annual review process to a
three-year rolling review process for project recommendation and approval. The rolling
review process was intended to allow fish and wildlife managers to spend more time
restoring the Basin and less time stranded in processes. The next logical step would be to
provide three years of funding for a project that has been approved for three years.
Unfortunately, BPA refuses to enter into multiple year contracts with fish and wildlife
managers, limiting contracts to one-year periods. As a result, fish and wildlife managers
continue to spend more time in processes and less time restoring the Basin.

National Fairness

Many in the Basin feel that the Northwest ratepayers are paying more than their
fair share for implementation of the Endangered Species Act, Clean Water Act, National
Historic Preservation Act and other legal responsibilities. Throughout the rest of the
United States, fulfillment of these national responsibilities are funded by the federal
government under federal authority and by state governments under state authority. In the

Columbia River Basin, however, the other federal agencies and the states look primarily
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to BPA for funding. Thus, ratepayers are required to bear the entire burden for the
Columbia River Basin as well as their share of the national burden,
Tribal Participation in the Decision-Making Process

Greater intergovernmental cooperation can and should be fostered. Many
attempts in the past have been made to form a regional governance group that would
include representation from the Tribes, federal agencies and the states. The Tribe urges
the Committee to encourage the federal action agencies operating the FCRPS to negotiate
a formal and comprehensive role for the Tribes in some form of regional governance
group. Such a regional governance group would further Basin restoration and move the
region toward a more collaborative effort.

The Tribe thanks the Chairman and Committee for the opportunity to address the
impacts on the Tribe’s fish and wildlife management programs. The Tribe looks forward
to working with the Committee, BPA and other federal agencies, the states and our sister

Tribes in addressing fish and wildlife needs in the Columbia River Basin.

Sincerely yours,

Gary Aitken, Sr., Chairman
Kootenai Tribe of Idaho
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TESTIMONY
BY THE NORTHWEST INDIAN FISHERIES COMMISSION

REGARDING THE IMPACTS ON TRIBAL FISH AND WILDLIFE
MANAGEMENT PROGRAMS IN THE PACIFIC NORTHWEST

TO THE UNITED STATES SENATE COMMITTEE ON INDIAN AFFAIRS

JUNE 4, 2003

Mr. Chairman and members of the Committee, the Northwest Indian Fisheries Commission and
Commission member tribes welcome this opportunity to provide testimony to you on the impacts of
proposed Indian Fish and Wildlife Management legislation on the tribes in the Pacific Northwest. There
are many reasons why this legislation is needed, and why we hope you and your colleagues throughout
Congress will support its development and passage.

WHY INDIAN FISH AND WILDLIFE MANAGEMENT LEGISLATION IS NEEDED

The tribes of the Northwest have been on the receiving end of some good decisions by the U.S. Supreme
Court, e.g., the U.S. v. Passenger Vessel Decision of 1979 reaffirmed by the U.S. v. Washington (Boidt)
Decision of 1974, confirming the tribal right to harvest haif of the salmon resource. More recently, the
Supreme Court chose not to hear an appeal of the 1994 Rafeedie Decision in 1999 (also U.S. v.
Washington), reaffirming tribal shellfish rights. However, the overall tendency of the court of the past
two decades has been anything but fair with respect to tribal rights. The Supreme Court issued five
decisions affecting the rights of Indian tribes in 2001, for example. The Court decided against the tribes in
four out of five instances. In particular, the decisions in Nevada v. Hicks and Atkinkson Trading Co. v,
Shirley raise strong concerns that the court is on an accelerating trend toward assaulting tribal
sovereignty. Even as tribal governments have made significant strides in reasserting their rights to govern,
over the last twenty years Supreme Court decisions, such as Montana v. U.S., Brendale v. Yakama
Nation, Oliphant vs. Suquamish Indian Tribe, and Strate v. A-1 Contractors have significantly limited the
civil and criminal jurisdiction of tribal governments over events that occur within their territorial
boundaries. The most recent Supreme Court cases make it clear that tribal governments are in an
increasingly defensive posture in the federal courts, and it is likely that the upcoming years will prove to
be even more damaging if this defensive posture is maintained. In the long term, this erosion of
jurisdiction threatens to make tribal governments ineffective in protecting the cultural identities of their
communities. It also impacts the ability of tribes to manage natural resources.

Clearly, the tribes have to do whatever they can to counter these tendencies.

Similarly, there have been good decisions regarding tribal rights made by the Executive Branch—such
decisions as the set aside of hundreds of thousands of acres of forestland and the Secretarial Order
regarding federal implementation of the Endangered Species Act. More recently, however, it has become
apparent that forestlands set aside by the prior Administration to provide meaningful protection of natural
resources are to be re-opened by the current Administration to accommeodate the timber industry. And it
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has become apparent that the federal agencies responsible for implementation of ESA are intent on
focusing implementation on harvest and hatcheries rather than hydropower and habitat. These
determinations by the current Supreme Court and Administration are ill-advised in terms of public health
and the economy, and adverse to the implementation of the federal trust responsibility to the tribes.

Again, it is clear that the tribes must press for more favorable acknowledgement of their rights. In part,
the responsibility for acknowledgement of historic fairness falls into the lap of the U.S. Congress.

As made evident in Section 8, Clause 3 of the United States Constitution, the Congress is the branch of
the federal government most directly invested with the authority to work with the tribes in the
implementation of our sacred trust relationship. As made evident by Article 6, Clause 2, treaties made
under the authority of the United States are the supreme law of the land.

It is the assertion of the tribes of the Pacific Northwest that the resource harvest rights retained by the
tribes in the treaties that exist between us are, in effect, the law of the land, and that protection of these
rights is a special and official responsibility of the United States Congress. Therefore, it is our assertion
that Congress has a responsibility to assure that the tribes have a harvest opportunity, and to assure that
the natural resources that sustain the tribes (as well as other citizens) are protected from harm caused by
whatever impacts might encroach on those rights. Congress must protect the resources that sustain the
tribes. It must protect these resources from development, pollution and damaging impacts of any kind.

Thus, it is important for Congress to assert itself, ideally through clear and definitive legislation, as the
body of government most responsible for these things. Properly developed and implemented, such
legislation will do much to help achieve the objectives inherent in your trust responsibility to the tribes. It
only follows that such legislation would help remedy problems that exist in principle, funding, and
diversion from other branches of the federal government, states or private entities.

We anticipate that there will be those entities that make an effort to detract from the development and
implementation of such legislation. Generally speaking, such distractions are reflective of vested financial
interests, rather than the sacred legal and moral bond that exists between Congress and the tribes. We
tribal representatives appear before you as the authorized representatives of our governments, here in the
interest of helping our citizens acquire only those things they have been promised by Congress through
binding contract. We ask only for what is already ours. We ask you, one and all, to stand fast against
distraction from the proposed legislation, and stand tall in the fulfiliment of your trust obligations to the
tribes.

Yesterday, our testimony addressed the principles of co-management and the needs and opportunities
associated with groundfish and shellfish. In today’s testirnony, we will endeavor to briefly explain some
of the challenges, and opportunities, we face in achieving protection of the salmon resource and salmon
habitat through meaningful implementation of the Endangered Species Act, as well as the Clean Water
Act and other federal law. We will also speak about problems associated with the Federal Energy
Regulatory Commission, and we will address wildlife management and salmon marketing.

ENDANGERED SPECIES ACT/SALMON RECOVERY

The past two decades have witnessed the steady decline of many wild salmon stocks originating from
Puget Sound and the Washington coast. A huge population influx in Washington state during the past 25
years —and the accompanying development, pollution and increased demand for water, among other
factors — has resulted in a dramatic and well-documented loss of critical wild salmon habitat.

Despite efforts by tribes, state agencies and the federal government to protect freshwater habitat, the long
term decline in both the quantity and quality of available wild salmon spawning and rearing habitat
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continues. The result is wild salmon populations that are smaller and less productive — so much so that the
National Marine Fisheries Service (NMFS) in 1999 listed Puget Sound chinook salmon, Lake Ozette
sockeye and Hood Canal summer chum stocks as “threatened” under the federal Endangered Species Act
(ESA).

Natural forces, probably instigated by man, have also contributed to the decline of wild salmon stocks in
the region. Pacific Ocean warming and cooling phenomena known as El Nino and La Nina, respectively,
have caused wide-ranging climatic conditions in the last decade that have brought droughts and flooding
to western Washington watersheds. Such conditions can lead to poor freshwater salmon survival, and are
also blamed for poor ocean survival and growth of young salmon. Fisheries managers have responded to
salmon declines with historic cutbacks in fisheries — 80 to 90 percent in the last decade. But depleted
stocks cannot be rebuilt by fishery restrictions alone. The habitat on which these stocks depend must also
be restored.

TRIBES AND THE ESA/PACIFIC COASTAL SALMON RECOVERY

New federal funding under the Pacific Coastal Salmon Recovery initiative enabled tribes to begin new
efforts or continue existing projects in four important areas of wild salmon recovery: habitat restoration;
stock enhancement; salmen research; and implementation of the Pacific Salmon Treaty. With the aid of
this new federal funding, tribes have conducted comprehensive projects in each of these four areas that
contribute significantly to the effort to restore wild salmon populations.

Tribes have completed management and recovery plans for a number of basins and several species, in
response to ESA listings. These efforts, combined with the setting of extremely limited harvest levels and
progressive efforts in hatchery reform should have proved to the world that the tribes are consistently
good managers, intent on achieving salmon recovery. The consultation process preceding adoption of
4(d) rules by the National Marine Fisheries Service (NMFS), the agency charged with implementing the
ESA, also required large amounts of tribal and NWIFC staff time. The rules essentially allow actions,
such as harvest and hatchery operations, taken pursuant to an acceptable recovery plan to be exempt from
ESA take prohibitions.
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SASSI AND SSHIAP

Ten years ago, a statewide inventory of all salmon stocks and their status was completed (the Salmon and
Steelhead Stock Inventory, or SASSI). It became apparent to the tribes and WDFW at that time that it
would be impossible to adequately assess salmon habitat within the scope of the stock inventory. Because
freshwater habitat is a basic limiting factor for the production of some salmon species, it was clear that an
inventory of salmon habitat must also be compiled. Work on the Salmon and Steclhead Habitat Inventory
and Assessment Project (SSHIAP) — began in 1995. Its purposes have been to develop a blueprint for
joint tribal/state action, define a cooperative process to implement habitat and restoration strategies by
documenting past and current habitat conditions, assess the role of habitat loss and degradation on the
condition of salmon and steethead stocks and develop stock- or watershed-specific strategies for habitat
protection and restoration. State salmon recovery legislation has mentioned SSHIAP as the basis for
prioritizing salmon recovery projects and as the repository and analysis tool for habitat monitoring
information. To this end, SSHIAP has received funding from the state Salmon Recovery Board to help
complete the habitat database and GIS tools for Water Resource Inventory Areas that encompass most of
western Washington. Among other things, SSHIAP products describe the location, amount and current
condition of habitats used at various stages in the life of salmon and steelhead, historic habitat loss, and
the natural and man-made factors contributing to habitat loss and degradation. This SSHIAP database
provides graphical depictions of types and amounts of habitat lost and degraded, effects on salmon stocks
of concern and critical habitats used by each stock in each stage of its life. A habitat protection and
restoration strategy is developed for each stock and/or watershed, as is a funding strategy to obtain
resources necessary to implement habitat protection/restoration strategies and conduct necessary research.
SSHIAP has been working closely with and providing information for use in a number of processes,
including comprehensive species planning, statewide Limiting Factors Analysis, a State Department of
Ecology Watershed Characterization Project, Timber/Fish/Wildlife Watershed Analysis, the Interagency
Committee for Outdoor Recreation salmon recovery database and the Washington Department of Fish
and Wildlife/ Washington Department of Transportation salmonid passage database. SSHIAP will
continue to evolve and grow to meet the needs of salmon restoration in the State of Washington, if
funded. Both SASSI and SSHIAP must be viewed as ongoing processes, and continued funding is
necessary.

COMPREHENSIVE COHO/CHINOOK

Work has progressed on Comprehensive Species Planning, which is aimed at ensuring the health,
maintenance and restoration of salmon. This effort recognizes that the management of habitat, harvest and
hatcheries cannot be addressed in isolation. For example, harvest management has responded — and must
continue to respond — to wild stock declines. However, when long-term problems are rooted primarily in
habitat degradation—rather than overfishing—further restrictions in fisheries will not restore depressed
stocks to their full productive potential. The answer lies in a comprehensive approach of addressing all
impacts to weak stocks, including protecting productive habitat and restoring degraded habitat.

SHARED STRATEGY

Fishery closures and reductions have resulted in severe economic hardship for tribal fishermen on
reservations, where unemployment runs as high as 80 percent. Tribes have continued implementation of
a comprehensive approach to wild salmon stock recovery. While continuing to address ESA listings of
several western Washington salmon stocks, tribes have participated in processes such as the “Shared
Strategy” in an effort to support salmon recovery.

The Shared Strategy has been an effort to save declining wild salmon stocks in the Puget Sound region by
combining the efforts of tribal, state, federal and local governments and others. The proposed strategy has
been aimed at developing a recovery plan that meets the broad interests for salmon in Puget Sound. It has
also been intended to establish a framework to link recovery efforts, complete a recovery plan, and guide

its implementation and identify and support important current efforts to protect Puget Sound salmon. The
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success of the effort is yet to be seen. But, at the very least, it demonstrates the fact that the tribes are
enthusiastically seeking solutions to the salmon dirninishment problems.

HATCHERY REFORM
Like harvest, (but unlike hydro and habitat) a great amount of meaningful work has been done to respond
to ESA listings with the fourth “H,” hatchery reform.

With new federal funding in FY 00, tribes began a Hatchery Reform initiative, a systematic, science-
driven redesign of how hatcheries will be used to achieve new purposes by helping to recover and
conserve naturally spawning populations and supporting sustainable fisheries. As co-managers, the tribes
and State of Washington are seeking to go beyond merely complying with ESA directives that hatcheries
be operated to minintize risks to endangered salmon.

The Hatchery Scientific Review Group (HSRG) released a report in March that lays the groundwork for
implementing a comprehensive, systematic and scientific redesign of salmon hatcheries in Puget Sound
and coastal Washington. By focusing on watershed conservation and fisheries goals, scientific
defensibility and adaptive management, the recommendations redefine how hatchery programs will be
designed, operated and evaluated. In announcing the report, members of the HSRG were joined by
Washington Governor Gary Locke, U.S. Representative Norm Dicks (D-Wash.), Northwest Indian
Fisheries Commission Chair Billy Frank, Jr., NOAA Fisheries Regional Administrator Bob Lohn and
‘Washington State Department of Fish and Wildlife Director Jeff Koenings. At the announcement event,
HSRG Chair Lars Mobrand, Ph.D., said hatcheries should be viewed as only one of several tools
available for recovering depressed populations and providing fisheries and that they should be used for
these purposes only when the benefits outweigh the risks. He added that the keys to successful hatchery
reform include operating hatchery programs based on clear regional goals and institutionalizing a process
of continued monitoring and assessment that informs decision-making.

The state, tribal and federal fish management agencies have asked the HSRG to remain empanelled
beyond the recommendations phase to help design the mechanisms necessary to implement the
recomimendations and establish adaptive management techniques. Washington Department of Fish and
Wildlife Director Jeff Koenings, Ph.D. said hatcheries play a critical role in both conserving wild salmon
and supporting sustainable fisheries, and that the HSRG is providing the scientific framework for those
operations.

The tribes believe that with vision, hatcheries can be managed more effectively in the future, and that
with a comprehensive strategic plan based on solid science, the benefits of hatchery reform in western
‘Washington will be far reaching.

The HSRG divided Puget Sound and the coast into 10 regions, providing an unprecedented opportunity to
make region-by-region recommendations based on regional management goals for conservation and
harvest, and on stock and habitat health.

The three regions included in the March report are the Skagit River Basin, Nooksack/Samish Rivers and
Central Puget Sound. The HSRG released its recommendations for the Eastern Straits of Juan de Fuca,
South Puget Sound and the Stillaguamish/Snohomish Rivers in February 2002. The final four regions —
Hood Canal, Willapa Bay, North Coast and Grays Harbor — will be reviewed by the end of 2003. The
reviews were conducted via in-region meetings and supported by a collaborative information gathering
process among management agencies and the scientists. The reviews included a consideration of each
hatchery program’s effects on all hatchery and naturally spawning salmon stocks in the region.
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U.S. Representative Norm Dicks and Washington Governor Gary Locke have taken the lead to secure
funding for both the recommendations and implementation phases of the Hatchery Reform Project.
Congressman Dicks points out that salmon fishing provides $1 billion annually to Washington State’s
economy. And he said that one of the things he admires most about this effort is that it seeks to make
fisheries sustainable while protecting and helping to recover wild salmon.

Clearly, the collaborative effort involved in hatchery reform and in harvest management are exemplary,
and should point the way in dealing with the other “H’s.” And, clearly, success in all of these arenas is
dependent on adequate funding by both the federal and state governments. Indian Fish and Wildlife
Management legislation should encourage such equity, and support funding to enable it,

CHALLENGES TO ESA

State

From the outset of the ESA response effort, the Governor of Washington’s “Extinction Is Not An
Option,” plan has been on the wrong track because it has relied on deregulation of state environmental
laws, accommodation to out-of-stream uses and voluntary efforts by the business and agriculture
communities, etc. to do the right thing. The state has established a process for watershed planning that has
omitted the tribes.

Watershed initiatives have been at the heart of tribal comprehensive species planning, with specific
recovery plans being developed for each watershed to guide how fisheries, habitat and hatcheries will be
managed. Getting in the way of these efforts, however, is a push by the state to modify water law in a way
that removes the incentive for watershed planning (by providing broadly defined “municipalities” and the
agriculture industry new access to water resources at the expense of instream resources).

One serious problem that has been ongoing, and continues to worsen is the lack of funding commitment
by the state to salmon recovery.

Although tribes try to encourage the State of Washington to invest more adequately in natural resource
management, the fact is that it is cutting its overall natural resource investment——even though its current
rate of investment is already slightly over one percent of its overall budget. The tribes and NWIFC have
worked diligently to encourage the state’s legislators and Governor to place greater priority on natural
resource funding because we realize that having healthy natural resources is critical to the health, quality
of life and economic strength of everyone. But the cuts continue. We would hope that the state would
have the foresight to place more emphasis in this area, by creating new state revenues, if necessary. We
fear that the failure of the state to do so will impact the leverage it has in acquiring federal support. Also,
tribes are forced to fill in where the state fails. As a result, we now find cooperative programs, ranging
from hatcheries to ESA response, in jeopardy. This situation is only made worse by the failure of federal
agencies to follow through, forcefully, on comprehensive implementation of ESA.

Federal Agencies

One of the greatest challenges to the achievement of the objective of salmon recovery is an apparent lack
of resolve by federal agencies to implement the Endangered Species Act on an equitable basis. ESA is
neither the beginning, nor the end point, of salmon recovery in western Washington. But it was to be the
filter through which all salmon recovery plans in western Washington must pass. To date, NMFS has
shown little or no interest in holding the habitat and hydro ends of the equation accountable, focusing
exclusively on harvest and hatcheries.

Just this past week, the Bush Administration said critical habitat has little value and asked Congress to
amend the ESA’s language on critical habitat, saying that it offers little conservation benefit compared to
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the tremendous cost. The Department of Interior said the Fish and Wildlife Service needs an additional $2
million this year to comply with court-ordered deadlines to designate critical habitat for 32 species,
deadlines generated by ESA lawsuits from environmental groups. Clarifying language is one thing, but
we fear that these statements lose sight of the big picture. If we continue to lose our natural resources, the
cost to the nation will far exceed a few million dollars. 1t will cost us our natural heritage, and it will have
very major implications on the future economy.

Congress

We are concerned about efforts in Congress to weaken ESA for what appear to be self-centered reasons.
The most recent anti-ESA effort has been by Rep. Richard Pombo of California, who now chairs the
House Resources Committee. He has moved legislation to weaken the law in the guise of a military
exemptions called for by the military. The legislation goes far beyond such an exemption, throwing into
question whether the federal government should designate critical habitat for endangered species.
Restrictions on industries that might run afoul of the marine mammals protection act could also be eased
in this legislation. The changes proposed to ESA would be the most significant in 25 years. In response to
a request from the military for sweeping exemptions to environmental laws, Rep. Pombo and others have
insisted that any endangered species exemptions come through the Resources Committee, which he
chairs. The military's complaints were broad, but objections were apparently initiated by the Marine
Mammal Protection Act in part because a new Navy sonar system designed to detect nearly silent
submarines has been hampered because of its potential effect on whales. Other branches of the military
have also complained about the need to protect endangered species habitat. These complaints are
bothersome in themselves. But in proposing relief, Resource Committee members have not confined
themselves to those complaints, but are looking at legislation to diminish the effect of ESA overall. The
tribes, which have made more sacrifices than anyone in American foreign wars, believe the natural
heritage of this land is one of the primary purposes of defense in the first place.

The Senate is not invulnerable to assaults on ESA either, of course, e.g., the Endangered Species Listing
and Delisting Process Reform Act of 2003 (S 369). Among other things, this legislation, proposed by Sen.
Thomas Craig (R-ID) amends ESA by requiring the Secretary of the Interior to “promulgate regulations
that establish criteria that must be met for scientific and commercial data to be used as the basis fora
determination that a species is an endangered or threatened species.”

The White House

Rep. Ellen Tauscher, whose district adjoins Rep. Pombo's, has referred to his anti-ESA actions as
“appalling" and she has credited his ascension to the Resources Committee chairmanship to the Bush
administration's support of his tough opposition to ESA.

This is, unfortunately, all too typical of the President’s approach to natural resource management. The
tribal preference is to find ways to work with the Administration. But there must be an understanding that
whether natural resources are protected and restored through response to the ESA, or whatever other
means, they are protected by tribal treaties, and the federal government has a trust responsibility to assure
that they are protected. This issue goes to the heart of prospective Indian Fish and Wildlife legislation.
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CLEAN WATER ACT

Tribes are very concerned about clean water problems in Washington State. One of the mainstay
programs they have engaged with over the past 13 years is the Coordinated Tribal Water Quality Program
{CTWQP), developed by the 26 federally recognized tribes in the State of Washington in 1990. Tribes
have worked with the U.S. Environmental Protection Agency (EPA) to implement the CTWQP. EPA
funds have enabled the tribes to conduct water quality programs critical to the management of their treaty-
protected resources, and to provide for the health of their members and the environment. Federal funding
of the CTWQP is necessary under the trust responsibility of the United States to implement the Stevens
Treaties.

The base level funding requirement for the Coordinated Tribal Water Quality Program has been $3.1
million per year. This provides $110,000 to each of the 26 tribes for their individual programs and
$240,000 for statewide program coordination. This funding structure provides for extremely low
overhead with 94.5 percent of the funds going to on-the-ground activities and just 5.5 percent for
coordination.

The CTWQP is designed to provide base-level staff infrastructure for tribes to organize and begin
addressing the water quality concerns that are threatening their reservations and treaty-protected
resources. Water pollution in Washington threatens the health of tribal members and their treaty resources
without respect to political boundaries. Tribal jurisdictions interlock with many other jurisdictions,
including some of the most densely populated and industrial areas in the state.

Three commonalities guide program design and implementation:

« All tribes are confronted by serious water quality issues:

« All tribes require necessary infrastructure to adequately address these issues; and

» A watershed/ecosystem approach is the best approach to solving these issues because of their multi-
jurisdictional nature.

The tribes in Washington developed and adopted the CTWQP as a watershed protection strategy to
safeguard the resources on which they depend for their economic, spiritual and cultural survival. This
strategy provides for the development of infrastructure, program implementation and statewide
coordination.

The tribes know that the battle against water pollution cannot be fought alone. To succeed, it will require
cooperative, coordinated efforts with other governments. To make every funding dollar work to its fullest,
the tribes are building partnerships with other governments to implement coordinated, cooperative
programs that address water quality issues. For the past 30 years the tribes in Washington have been
successfully developing comprehensive, cooperative agreements with state and local governments and
private interest groups to protect and manage natural resources essential to the survival of fish and
shellfish. These processes, unique in the nation, have brought previously contending parties together in
efforts to address difficult issues.

Each of the 26 tribes participating in CTWQP has professional staff to accomplish program activities.
Utilizing the program, tribes have developed, implemented and worked on watershed management plans,
monitored water quality trends, mapped problem areas, cleaned up shellfish beds, established wellhead
protection programs, and developed water quality standards. As sovereign governments and partners in
water quality management, many tribes also began participating in cooperative watershed-based, inter-
governmental water quality protection activities.
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Tribal accomplishments in this area have been many and diverse, ranging from the certification of water
standards to planting of indigenous fauna and building fences along streams. There have been many
statewide achievements, as well, all intended to monitor and safeguard water quality throughout the state.
Related coordinated projects have been conducted with both state and federal agencies. A model
EPA/Tribal Partnership program has been conducted, for example, which has helped develop tribal
management capacity, delegated environmental protection programs to the tribes and encouraged
cooperation between governments at all levels to resolve environmental problems of mutual concern.

Through the Coordinated Tribal Water Quality Program, the tribes have the same goal for Washington
waters as the federal Clean Water Act: To restore and maintain the chemical, physical and biological
infegrity of the nation’s waters.

The tribes are concerned about the current jeopardy facting the EPA’s Pollution Tracking System. The
EPA’s computerized database for tracking water pollution is plagued with problems which may cause the
system to become useless unless the agency dramatically improves efforts to fix it. The agency’s 20-year-
old Permit Compliance System (PCS), which tracks pollution data from more than 64,000 facilities across
the nation is hindered by missing and faulty data, as well as the absence of information about thousands
of lesser pollutants that are not reported to the system. Such challenges come at a time when it appears
that there are efforts to de-prioritize water quality programs and efforts on the national scene.

The tribes are also concerned about the current effort being forwarded by Governor Locke and a number
of legislators in Washington State. One of several ill-advised water bills being promoted is SB 5028,
which would diminish state authority in protecting water quality.

Again, the tribes assert that the protection of water quality is a treaty-protected right and part of the
federal trust responsibility. Moreover, it is extremely important for all members of Congress, the
Administration and the public to fully realize the very real importance of taking care of our water
resource, and all related natural resources. Without these resources, this generation is in the process of
handing very serious problems off to the generations to come.

FERC

The dam re-licensing process overseen by the Federal Energy Regulatory Commission (FERC) is another
issue of deep concern to the tribes, in large measure due to a tendency to skip over treaty-protected rights.
It is clear to us that this agency should be reminded that it is, in fact, part of the federal government and
thus accountable to the federal trust responsibility to the tribes.

We oppose the hydroelectric licensing provisions in the Energy Bill (S 14). As written, this bill’s
provisions for re-licensing require agencies to consider the private economic interests of dam owners
above those of the tribes, states and federal agencies. They diminish environmental standards of review
and provide for only the license applicant to challenge final FERC recommendations. The provisions
prevent tribes from challenging the final FERC recommendations, which thus fail to even acknowledge
tribal rights and the federal trust responsibility to the tribes. The hydroelectric industry’s need for
streamlined licensing procedures received due congressional deliberation last year. Industry reached a
compromise with entities concerned about resource management issues. This compromise was adopted by
the House (HR 4, Secs. 401 and 402) and was included in the bill sent to the Senate last year. We urge
support for this compromise.

This year’s proposed give-away of precious and scarce resources for the limited benefit of private
hydroelectric licensees is very bad policy. The track record in hydroelectric licensing is dismal.
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A case in point is the Cushman Dam, owned by the City of Tacoma. As has been the case with cities, as
well as other local governments and entities, there is a lack of will to acknowledge tribal rights, or even to
acknowledge the needs of critical natural resources, e.g, salmon. FERC issued a 25 year license to
Tacoma to keep operating the Cushman Dam in 1998. In so doing, 13 conditions were laid out, some of
which would help protect the fish resource depended on by the Skokomish Tribe in western Washington.
However, the city has failed to meet these requirements, and has stated that doing so would render the
dam unprofitable. It filed a lawsuit in Federal District Court against FERC, which is still pending. A twist
in this situation is that there were no ESA listings on salmon in 1998, There are now. Subsequent to those
listings, the court indicated that it could not make a ruling until the National Marine Fisheries Service
does a biological opinion on the terms of the re-licensing-—something that has not even commenced in
the past three years. The Tribe has met with the agency several times, demanding action. There has been
none. Tacoma has filed for a stay. FERC is doing nothing. NMFS is doing nothing, except focusing on
harvest-which has already been severely curtailed by the Tribe. The dam continues to operate. Fish
continue to die as a result. Treaty rights continue to be violated.

It would be appropriate for Indian Fish and Wildlife Management legislation to address this type of
situation, and for Congress to take action to correct these violations of the federal trust responsibility.

Beyond the legislative approach, we urge support for the ongoing cooperative rulemaking process, in
which FERC has worked with a broad spectrum of interest groups to improve hydroelectric re-licensing
processes without gutting protections for the environment, fish and wildlife, and tribal and state
governmental intervention. The negotiated final rule, due soon, will no doubt provide for more fair and
equitable licensing processes.

WILDLIFE

Wildlife resources have always been central to the cultures of the treaty Indian tribes in western
Washington. Elk, deer, waterfow! and other wildlife have long provided a source of food and clothing for
Indian people. As with salmon and shellfish, the tribes reserved the right to harvest wildlife in treaties
with the U.S. government:

Little has changed over the centuries. The ancient link between the tribes and wildlife remains strong.
Wildlife still provides important nutrition to Indian families on reservations where unemployment can run
as high as 80 percent. As traditional foods, deer, elk and other wildlife remain important elements of
feasts for funerals, naming ceremonies and potlatches. Hides, hooves, antlers, feathers and other wildlife
parts are still used for traditional ceremonial itemns and regalia.

Unfortunately, the quality and quantity of the habitat upon which the wildlife resources in western
‘Washington depend for their survival are declining rapidly. Where virgin forests once stood there is now
urban sprawl. Deer and elk herds have been squeezed into smaller and smaller areas of degraded and
fragmented habitat. Concurrently, the ability of tribes to exercise their treaty-reserved right to hunt on
open and unclaimed lands has also been dramatically impacted. Tribal members have been forced to hunt
farther and farther from home to harvest their treaty-reserved share of wildlife resources. Too often, this
results in empty freezers and hungry people. Overlaid on this background has been a series of legal
skirmishes resulting in court rulings mostly favorable to the tribes.

State and federal courts have consistently upheld the right of treaty tribes to hunt on open and unclaimed
land free of state regulation. The courts have generally ruled that lands such as National Forests, which
have not been set aside for uses incompatible with hunting, are open and unclaimed. Further, the courts
have ruled that in order to apply a state regulation to a tribal member with a treaty hunting right, the state
must prove that the regulation is both reasonable and necessary for conservation purposes. In 1999 the
U.S. Supreme Court upheld the tribal treaty right to hunt on state lands free of state regulation in

10
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Minnesota v. Mille Lacs Band of Chippewa Indians. The ruling stemmed from hunting, fishing and
gathering rights reserved by the tribe in an 1837 treaty with the U.S. government. The Washington State
Supreme Court made a similar ruling in 1999 in State v. Buchanan, Donald Buchanan, a Nooksack tribal
member, was charged in 1995 with harvesting two elk during a closed season at the state-owned Oak
Creek Wildlife Area. Two lower courts ruled Buchanan was simply exercising his treaty-reserved right to
hunt on open and unclaimed land when he harvested the two elk. The state Supreme Court ruled that
treaty tribes may hunt within original tribal lands and traditional areas and also ruled that the state-owned
Qak Creek Wildlife Area was open and unclaimed land within the meaning of the treaties. The court also
threw out the state’s argument that the treaty hunting right was eliminated when Washington became a
state. As in the Mille Lacs case, the court said that only the U.S. government may abrogate a treaty right.

While tribes prefer to cooperate with the State of Washington in the implementation of their treaty
hunting rights and responsibilities as co-managers of the wildlife resources, they realize that they may be
forced to seek a clarification of their treaty hunting rights through the federal courts.

The treaty Indian tribes in western Washington have a long history of co-managing natural resources with
the State of Washington. The tribes and state have had numerous successes in implementing cooperative
natural resource management efforts to protect, restore and enhance the productivity of natural resources
in Washington. In a recent policy decision, the Washington Fish and Wildlife Commission recognized
that “the preservation of healthy, robust and diverse fish and wildlife populations is largely dependent on
the state and tribes working in a cooperative and collaborative manner.”

It is important to understand that tribal hunters do not hunt for sport. Hunting is a spiritual and personal
undertaking for each hunter. All tribes prohibit hunting for commercial purposes. Western Washington
treaty tribal hunters account for only about 1 percent of the total combined deer and elk harvest in the
state. According to state and tribal statistics for 2001—a typical year—non-Indians harvested 40,977
deer, while tribal members harvested 508. For the same period, non-Indians took 8,278 elk; tribal hunters
harvested only 215. Most tribal hunters do not hunt only for themselves. The culture of tribes in western
Washington is based on extended family relationships of parents, grandparents, aunts, uncles, cousins and
other relatives. A tribal hunter usually shares his game with several families. In some cases, tribes may
designate a hunter to harvest one or more animals for elders or families who cannot provide for
themselves.

As a sovereign government, each treaty tribe develops its own hunting regulations and ordinances
governing tribal members. Each tribe also maintains an enforcement program to ensure compliance with
tribal regulations. As responsible managers, tribes know the value of enforcement as a management tool.
Tribes have limited hunting opportunity for tribal members when, because of budgetary constraints, they
have lacked resources to adequately enforce their regulations. The ratio of tribal enforcement officers to
treaty hunters is higher than the ratio of state enforcement officers to non-Indian hunters, Like the State of
Washington, tribes set seasons based on sound biological information about the ability of the resource to
support harvest. In the northern Puget Sound region, for example, tribes have for the past six years
prohibited hunting on the Nooksack elk herd because the herd’s population is too low. Loss and
degradation of habitat are the primary causes of the herd’s decline.

Collectively, the tribes have created the Inter-tribal Wildlife Committee of the Northwest Indian Fisheries
Commission (NWIFC) to provide a forum for addressing inter-tribal issues. The committee also provides
a unified voice in discussions with state and federal wildlife managers. Tribes have created a technical
working group through the NWIFC to share findings from research projects and address wildlife
management issues common to all of the tribes. An NWIFC wildlife biologist assists tribes in many
aspects of natural resource management

it
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The tribes are committed to doing the work that must be done to protect, restore and maintain the health
of goats, elk and other animals that help feed their families and retain their culture. They want to do this
work in a coordinated, cooperative way with state and federal agencies, and anyone else who chooses to
work with them. Hopefully, Indian Fish and Wildlife legislation will acknowledge such efforts, by
directing support for such programs and by supporting the funding needed to finance such efforts.

MARKETING

Fishing is a long established way of life for the tribes of the Pacific Northwest. The fact that the tribes
have cut back on their fisheries 80-90 percent over the past decade should never be taken lightly. It hurts,
deeply. In fact, many tribal members struggle to find their way in life when they are not able to fish. This
is a financial impact, to be sure. Tribal people who have depended on fish for their sustenance through
their entire lives, as their ancestors did before them, are all-too-often unable to support their families. This
is a bad situation made even worse when they try to sell their catch when fishing does occur, only to be
offered by pittance by buyers.

This is a “Catch 22 situation for the Northwest tribes, which have voluntarily cut back fishing over the
past decade in order to sustain the salmon species in times of diminishment. Doing this is a matter of
respect—deep, abiding respect for the lessons of the ages. But not being able to fish also has a major
cultural impact. it cuts a lifeline to self-esteem and the spiritual identity of being Indian. It is a true
dilemma for the Indian people.

But the tribes are not taking it sitting down. In addition to working hard to restore the fish resource~to
harvestable levels—the tribes are also working hard to capture a fair share of the market. Competitors in
the fish industry, particularly fish farms, are highly subsidized by their countries of origin. Norwegian,
Canadian and Chilean fish farmers are not on their own—as the tribes have been. Their governments back
them substantially, providing an inequitable advantage.

Wild caught salmon from the Northwest is very high quality salmon, and re-establishing markets for it
will provide a meaningful incentive to salmon restoration. Doing so will also require support from the
federal government. It will serve good purpose for Congress to take a strong interest in this, and provide
economic incentives to the support of this industry. Such investment will serve the dual purpose of
supporting a clean environment in the Northwest, and even support the economic revitalization of the area
(tribal and non-tribal) through the support of the fishing industry and the lucrative tourism trade. It wall
help put salmon back in the waters of our region-—something that serves both tourism and the
environment well. It will also support the attraction of clean industry to the area, since such industry
highly values a good life style in selecting its location.

A tribal marketing committee has been established to help explore new markets for Northwest wild
caught fish, and progress has been made in doing so. The federal government has provided historically
high subsidies to the agriculture industry, and yet has done nothing of the sort for the fishing industry.
Congress would do well to remember that fish are food, too.
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TESTIMONY OF HANNIBAL BOLTON, CHIEF, DIVISION OF FISH AND WILDLIFE
MANAGEMENT AND HABITAT RESTORATION, FISHERIES AND HABITAT
CONSERVATION, U.S. FISH AND WILDLIFE SERVICE, DEPARTMENT OF THE
INTERIOR, BEFORE THE SENATE COMMITTEE ON INDIAN AFFAIRS,
REGARDING THE IMPACTS ON TRIBAL FISH AND WILDLIFE MANAGEMENT
PROGRAMS IN THE PACIFIC NORTHWEST

June 4, 2003

Mr. Chairman and Members of the Committee, I am Hannibal Bolton, Chief, Division of Fish
and Wildlife Management and Habitat Restoration, Fisheries and Habitat Conservation, U.S.
Fish and Wildlife Service. I thank you for the opportunity to provide the testimony of the U.S.
Fish and Wildlife Service regarding tribal fish and wildlife management programs in the Pacific
Northwest. We greatly appreciate the Comumittee’s interest in our Native American programs.

The U.S. Fish and Wildlife Service (Service) has a long history of working with Native
American governments to manage fish and wildlife resources. In fact, in 1872, the McCloud
Wintu Tribe, at the northern end of the Sacramento Valley, played a key role in establishing the
Nation’s first salmon hatchery, along the McCloud River in the Pacific Northwest. Since that
time, the relationships between the Service and tribes have expanded through many of the
programs outlined below, and with the help of our Native American liaison program.

In 1994, the Service developed and adopted its Native American Policy to help accomplish its
mission and to concurrently participate in fulfilling the federal government’s and the Department
of the Interior’s (Department) responsibilities to assist Native Americans in protecting,
conserving, and utilizing their reserved, treaty guaranteed, or statutorily identified trust assets.
Through this policy, the Service is committed to providing timely and adequate communication
and cooperation to tribes, to providing fish and wildlife management expertise, training and
assistance, and to respecting and utilizing the traditional knowledge, experience, and perspectives
of Native Americans in managing fish and wildlife resources.

Indian tribes, states, and federal agencies share the responsibility to protect and enhance fish and
wildlife. The federal government and its implementing agencies owe an affirmative duty to use
their expertise and authority in meaningful consultation with tribes to safeguard natural resources
that are of crucial importance to tribal self-government and prosperity.

The Service has pledged to respect, promote, and protect tribal self-government, self-
detenmination, and the sovereignty of federally recognized tribes. Nearly all of our programs
incorporate tribal involvement at some level.

The Service takes its responsibilities seriously and works closely with our Native American
partners to further the well-being of tribes and the long-term health of our shared natural
resources.
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Tribal Grants

The Service is eager to begin implementing two new tribal grant programs that will emphasize
sustainability of fish and wildlife populations; habitat conservation; partnerships; and enhancing
capacity.

s The Tribal Landowner Incentive Program will provide matching funds of up to 75 percent for
projects carried out by federally recognized tribes that benefit at-risk species. $4 million will be
available under this program annuaily.

» Tribal Wildlife Grants will be awarded competitively to enhance wildlife and their habitats
on tribal lands. This program will put nearly $10 million on the ground this year, and $5 million
annually.

These programs will not only enhance conservation of fish and wildlife species and their habitat,
but will also strengthen Service/Tribal relationships as we work together to address conservation
concerns on and around tribal lands in the Pacific Region. Our Regional Native American
Liaisons have been working closely with tribes and Service staff to ensure that information on
these grants, and other programs, is made available and that the process for applying is clear and
easily understood.

Conserving Sensitive Species and Migratory Birds

The Service and Indian tribes share a common goal of conserving sensitive species, including
threatened and endangered species, migratory birds, and the ecosystems on which they depend.
Tribal lands are managed by Indian tribes in accordance with tribal goals and objectives, within
the framework of applicable laws. Historically, Indian reservation lands have not had the same
opportunities to participate in federal assistance programs that states and private landowners have
had. Consequently, many tribal lands have remained untouched by conventional land use
practices and function as islands of high quality ecosystems, attracting many sensitive species
and migratory birds.

Through govemnment-to-government protocols, the Service strives to significantly include
affected tribes in Endangered Species Act, dam licensing and relicensing provisions of the
Federal Power Act, and Migratory Bird Treaty Act processes. The Service solicits tribal input
on not only the species in question, but also relevant tribal cultural values; hunting, fishing, and
gathering rights; treaty obligations; and potential impacts to tribal economies. The Service also
has a collaborative process in place for establishing tribal migratory bird hunting seasons.

Caspian tern management is an example of tribal involvement in managing sensitive species and
migratory birds. Tribes are represented on the Caspian Tern Working Group (CTWG), which
was formed in 1998 to assist the U.S. Army Corps of Engineers in developing a plan to reduce
smolt predation by Caspian terns nesting on Rice Island in the Columbia River. The CTWG has
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been meeting on a regular basis to address this and related issues and serves as a forum to discuss
and plan actions, and resolve interagency, state, and tribal concerns. Tribes are represented by
the Columbia River Inter-Tribal Fish Commission.

Habitat

Through its Habitat Conservation Program, the Service investigates, evaluates, and makes
recommendations on federal water resource development projects, primarily those constructed,
funded, or licensed by the U.S. Army Corps of Engineers, Bureau of Reclamation, Natural
Resources Conservation Service, and Federal Energy Regulatory Commission. The Service
assists these agencies in the project planning process by providing fish and wildlife resource
information, evaluating the anticipated impacts of alternatives on those resources, recommending
a preferred alternative from a fish and wildlife perspective, and developing measures to mitigate
(avoid, reduce and compensate for) project impacts and enhance fish and wildlife. As a recent
example, we are working closely with the Confederated Tribes of the Warm Springs Reservation
of Oregon (CTWSRO) to develop prescriptions and recommendations for the proposed
relicensing of the Pelton-Round Butte Hydroelectric Project. The Service will prescribe
upstream and downstream fishways and has recommended measures to protect instream flows
and restoration and improvement of aquatic and terrestrial habitats that will benefit tribal
resources.

Qur Partners for Fish and Wildlife Program places a high priority on working in partnership with
tribes to restore fish and wildlife habitats. We implement restoration projects both on and off
tribal lands in concert with various tribes in the Northwest. Projects include wetland, riparian, in
stream, and grassland restoration. Many projects focus on removing fish barriers. We recently
established a “Partners” Cooperative Agreement with the Kootenai Tribe of Indians in northern
Idaho (Boundary County). The focus of the restoration activities will be on bull trout aquatic and
riparian habitat. The Partners Program is also working actively with other Pacific Northwest
Tribes.

Some other examples of habitat-based programs are the Fisheries Restoration and Irrigation
Mitigation Act (FRIMA) program, which provides grant funding for fish screen and fish passage
improvements to irrigation projects in Oregon, Washington, Idaho, and western Montana, and the
Chehalis River Fisheries Restoration Program, which has provided funding to the Quinault and
Chehalis Tribes to restore fish habitat and conduct spawner surveys in the Chehalis Basin.

Law Enforcement

Each year, the Service’s Law Enforcement program office and the Native American Fish and
Wildlife Society sponsor a law enforcement training program. Since 1999, Service special
agents have trained more than 450 Native American conservation officers to enforce wildlife
laws. These conservation officers represent more than 120 tribes throughout the United States.
Specialized instruction runs the gamut from developing tribal game and fish codes, to identifying
waterfowl, to safely handling firearms.
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We encourage the use of cooperative law enforcement as an integral component of Native
American, federal and state agreements relating to fish and wildlife resources. Service and
Native American law enforcement agents work together in operations on or adjacent to tribal
lands throughout the country. In addition, we assist tribal governments in the coordination of
appropriate fish and wildlife law enforcement investigations that require the use of the federal
court system. If requested, the Service also provides assistance as a liaison between tribal
governments and the U.S. Department of the Interior’s Solicitor’s Office on fish and wildlife law
enforcement matters.

National Wildlife Refuge System

The Pacific Region manages over 100 refuges located throughout Washington, Oregon, Idaho,
Nevada, California, and the Pacific Islands. Over 2,800 archaeological sites have been recorded
on these refuges. Recognizing that many of these sites are sacred to Native Americans, the
Service works hard to collaboratively manage them with tribes.

The Service also seeks the involvement of tribal governments as we develop Comprehensive
Conservation Plans (CCPs) for our refuges that are adjacent to tribal lands, or which contain
cultural resources or trust species of interest to tribes. CCPs describe the desired future
conditions of a refuge and provide long-range guidance and management direction to: achieve
refuge purposes; help fulfill the National Wildlife Refuge System mission; maintain and, where
appropriate, restore the ecological integrity of the refuge; help achieve the goals of the National
Wilderness Preservation System; and meet other mandates.

Fisheries Resources

The Service works closely with tribal partners to further the well-being of the tribes and the long-
term health of our shared fishery resources. For example, salmon from National Fish Hatcheries
(NFHs) are provided to the tribes for subsistence and ceremonial use; Fish Health Centers
provide advice and technical assistance to the tribes; and Fishery Resource Offices work closely
with tribes to assess fish stocks and assure fair and equitable sharing of fish harvests, as well as
provide assistance on many important habitat restoration efforts.

A specific example of the Service’s assistance to tribes is our working relationship with the
Columbia Basin Fish and Wildlife Authority (CBFWA). CBFWA was established as an
association of state and federal fish and wildlife agencies and Indian tribes to serve as a forum for
exchange of information and to assure comprehensive and effective planning and implementation
of fish and wildlife programs in the Columbia River Basin in order to improve the quality of fish
and wildlife decision-making and influence other regional decision-makers, consistent with
requirements of applicable law. Through CBFWA, the Service works cooperatively with tribes
on a variety of issues and to address concerns they may have. Examples include recent efforts to
develop a Research, Monitoring and Evaluation protocol for salmonids in the Columbia Basin
and establishing collaborative funding needs for fish and wildlife mitigation.
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The Service, working with its tribal, state, and federal partners, is also engaged in sub-basin
planning efforts to develop harvest, production, and habitat management goals, and strategies to
achieve those goals, in order to rebuild Columbia River stocks important to tribal and non-tribal
fisheries.

Similar working relationships are provided through the Northwest Indian Fisheries Commission
and the Columbia River Intertribal Fish Commission. All of these organizations are to be
commended for their important efforts and achievements.

Hatcheries

The Service implements or administers a number of hatchery mitigation programs including the
Mitchell Act program, Lower Snake River Compensation Program (LSRCP), Bureau of
Reclamation Grand Coulee Dam program, and Corps of Engineers Dworshak Dam and John Day
Dam mitigation programs, that support tribal fisheries both on and off-reservation lands. LSRCP
facilities consist of 26 production, acclimation, and trapping facilities, as well as several fish
health and monitoring and evaluation offices in Washington, Oregon, and Idaho. The facilities
are operated and evaluated by the fisheries agencies of Oregon, Washington, and Idaho, the
Service, and the Nez Perce and Umatilla Tribes. The Service supports treaty fishing through the
programs at Quilcene, Quinault, and Makah NFHs. Quilcene NFH supports the Point no Point
Tribes (particularly Skokomish and Port Gamble Tribes), and Quinault and Makah NFHs support
the Quinault and Makah Tribes, respectively. Quinault and Makah NFHs are located on
reservations, and all hatchery production is coordinated closely with these tribes through
cooperative agreements with the Service. Tribal members work at Service hatcheries in fish
production, fish marking, and fish sampling.

The Warm Springs NFH provides a good example of Service and tribal support for the National
Fish Hatchery program in the Pacific Northwest. In 1959, the CTWSRO requested that the
Service investigate the possibilities of salmon and steelhead enhancement on the Reservation,
and in 1963, the CTWSRO requested that the Service initiate hatchery feasibility studies on the
Reservation. Construction of Warm Springs NFH was authorized by an Act of Congress on May
31, 1966 to stock the waters of the Warm Springs Reservation of Oregon. It was expected that
the hatchery would produce about one million salmon and trout annually, providing economic
benefits to the CTWSRO through the sale of fishing permits and related enterprises, as well as
employment and training opportunities. The continuing goal of the CTWSRO and Service is to
cooperatively manage Warm Springs NFH in a manner that will protect remaining wild fish
populations and preserve their genetic integrity, maintain the existing physical characteristics of
Warm Springs anadromous fish stocks and their production above the hatchery, and not impact
fish populations below the hatchery while abiding by the goals and objectives of the Deschutes
River Subbasin Salmon and Steelhead Plan and the Integrated Resource Management Plan I for
Forested Areas of the Reservation.

It is also important to highlight that tribes are consulted on the management of National Fish
Hatcheries. We work cooperatively with tribes and other partners to gather information for
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management decisions at National Fish Hatcheries to minimize the risk to wild and listed
salmonid species. For example, the Service has established a cooperative agreement with the
CTWSRO and an interagency agreement with U.S. Geological Survey. With our partners we use
state-of-the-art technology such as underwater videography and radio telemetry to evaluate
hatchery-wild salmonid interactions in streams on tribal lands.

The Service also participates on the Pacific Northwest Fish Health Protection Committee which
provides a forum for the development of research priorities, technical, diagnostic, prophylactic
and therapeutic procedures, fish cultural practices, and practical fishery management policies to
prevent the introduction and spread of diseased fish and pathogens, to minimize the impact of
diseases that do occur, and to promote the production of healthy fish. Membership includes the
Columbia River Inter-Tribal Fish Commission, the Northwest Indian Fisheries Commission,
Alaska Department of Fish and Game, California Department of Fish and Game, Idaho
Department of Fish and Game, Washington Department of Fish and Wildlife, Oregon
Department of Fish and Wildlife, U.S. Fish and Wildlife Service, NOAA-Fisheries, the Montana
Department of Fish Wildlife and Parks, and Clear Springs Foods, Inc. Several other entities
participate as contributors and observers.

Finally, the Service provides funding and technical assistance to accomplish hatchery reform of
tribal and non-tribal hatcheries in western Washington. The Hatchery Reform Project is a
systematic, science-driven redesign of hatcheries to meet two goals: to help recover and conserve
naturally spawning salmonid populations, and to support sustainable salmon fisheries through
hatchery production without negative effects to wild salmon. The Service provides funding to
the Northwest Indian Fisheries Commission and its member tribes in western Washington to
improve hatchery practices and to make structural improvements at tribal hatcheries to meet the
goals of hatchery reform.

Harvest

Tribes are considered co-managers of both listed and unlisted salmon resources. The Service
works to ensure tribal harvest rights are upheld. For example, we work closely with tribes to
implement fish management plans on the Columbia River in order to provide 2 management
framework within which the parties to U.S. v. Oregon may exercise their sovereign powers ina
coordinated and systematic manner in order to protect, rebuild, and enhance Columbia River fish
runs above Bonneville Dam while providing harvests for both treaty Indian and non-Indian
fisheries. The primary goals of the parties are to rebuild weak fish runs to full productivity and
fairly share the harvest of upper river runs between treaty Indian and non-Indian fisheries in the
ocean and Columbia River basin.

Another important example is the Service’s work with the Northwest tribes in Pacific Salmon
Commission fishery management activities to implement the U.S./Canada Pacific Salmon Treaty.
The Treaty provides the United States and Canada with salmon harvests commensurate with each
country’s total salmon production, and also seeks to conserve the salmon resource of each
country (to prevent over-fishing). The Service works with the affected tribes, other U.S.

6
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agencies, and Canada, on several technical committees that address international fishery
management of salmon stocks in western Washington, the Columbia River Basin, and the
Oregon coast. Tribal involvement includes Puget Sound Tribes, the Northwest Indian Fisheries
Commission, and the Columbia River Intertribal Fish Commission. In particular, the Service
works with the tribes and other agencies on the Selective Fisheries Evaluation Committee, which
evaluates impacts of mass marking hatchery production to provide selective harvest of haichery
salmon stocks. Tribal members serve on the evaluation teams to ensure their needs are being
met.

Conclusion

Mr. Chairman, in closing, I would like to state that the Service is committed to providing timely
and adequate communication and cooperation to tribes, to providing fish and wildlife
management expertise, training and assistance, and to respecting and utilizing the traditional
knowledge, experience, and perspectives of Native Americans in managing fish and wildlife
resources. In order to accomplish this, we are committed to developing good working
relationships and mutual partnerships with Native American governments.

Mr. Chairman, this concludes my remarks. I would be happy to answer any questions.
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Hannibal Bolton

Harmibal Bolton, a native of Crawfordsville, Arkansas, is a graduate of the University of
Arkansas/AM&N, class of 1971. He is a 30 year career veteran of the Fish and Wildlife Service.
He began his career with the Service in 1971 as a staff fisheries biologist near Princeton, Indiana,
where he worked on large river and warm water fisheries management and ecology. He was
Assistant Project Leader of the Ashland Fishery Resources Office in Ashland, WI. In 1981, he
established the Winona Fishery Resources Office at Winona, MN, where he served as its project
leader until 1991. In 1991 he was selected as the Fisheries Associate Manager for the Great
Lakes big Rivers Region in Minneapolis, MN, and his tour of duty included program
implementation and development for the region’s fishery management program. He later worked
as the Deputy Assistant Regional Director for the Fisheries Program, where he developed
regional fishery policy and implemented guidelines encompassing eight states (MN, IL, IN, NS,
OH, WU, IA) and seventeen field stations.

Mr. Bolton is currently the Chief, Division of Fish and Wildlife Management Assistance and
Habitat Restoration, in Washington, DC. There he maintains oversight of the development of the
Service’s Fisheries program’s budget, policy and legislative activities, as well as the Fish and
Wildlife Management, Anadromous Fish Management, and Marine Mammal Program issues. In
addition to his career with the Service, Mr. Bolton is very active in a wide array of professional
and scientific organizations, as well as serving as a member of the Board of Trustees at
Northland College in Ashland, Wisconsin. He is also a proud life member of Kappa Alpha Psi
Fratemity, Inc.
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INTRODUCTION & BACKGROUND

The Duck Valley Shoshone Paiute Tribes of Nevada & Idaho (Duck Valley) are
federally recognized Tribes organized under the Indian Reorganization Act of
1934. The Duck Valley Indian Reservation (Reservation) straddles the Nevada
and Idaho borders and has a total population of 1800 members. The
Reservation consists of 280,000 acres and is geographically proximate to
several non-federal, hydroelectric projects, that impact Duck Valley's natural,
economic, cultural, and historic resources. The Reservation was established by
executive orders dating from April 16, 1877, May 4, 1886, and July 1, 1910,
within a region whose salmon supply was deemed to be inexhaustible for our
people's benefit. On our Reservation, Duck Valley exercises certain rights of
home rule and is responsible for the promotion of the economic and social
welfare of its tribal membership. Duck Valley's interests are also based on the
Bruneau and Boise Treaties (Treaties]. Our ancestors signed these treaties
with the United States. However, they were later left un-ratified.

The Treaties created a permanent homeland for Duck Valley with the condition
that we are to continue our off Reservation activities, including established
fishing patterns from the Reservation's Mary's Creek that flows to the Bruneau,
Snake and Malad Rivers. Duck Valley has specific rights to utilize its off-
reservation resources and we have an interest in the operation of the various
hydroelectric projects surrounding our Reservation. These interests also arise
under such statutes as the National Historic Preservation Act, the Native
American Graves Protection & Repatriation Act, and the American Indian
Religious Freedom Act.

IMPACT OF HYDROELECTRIC PROJECTS ON DUCK VALLEY
The central part of the Reservation is made up of wide, open valleys of Blue
Creek and the Owyhee River(s). The Owyhee River, located in the Snake River
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corridor, traverses the Reservation flowing southeast to northwest and is the
primary drainage in Duck Valley. A small portion of the Reservation's
northeast corner is drained by the Bruneau River. These rivers are critical to
the livelihood of Duck Valley. Agriculture and ranching have been
longstanding central components of the Reservation economy. We also operate
three fishery reservoirs for public use along the Owyhee River, as well as miles
of recreational fishing along the River. Most important, the Snake River-
Owyhee River systems contain many sites that have religious, cultural, and
archeological significance to us, that are impacted by the off Reservation
hydroelectric projects. Specifically, the C. J. Strike, Malad, and Hells Canyon
projects {(Project Area) are of particular concern to us as they affect our
resources both on and off the Reservation.

The Duck Valley people, historically, have used the Project Area before the
establishment of American settlers. The Project Area served as a gathering and
fishing location for the Duck Valley people, providing us with the opportunity
to take fish and gather plants and animals in the area. The historical record
indicates that large numbers of salmon which returned to the Project Area and
which played such an important part in the lives of our people. Because of the
abundance of the anadromous fish at the project area, this area became an
important gathering place for our people and resulted in numerous camps in
the area. In addition, the Project Area was important in the trade activities of
the Duck Valley people with other Tribes and with the American settlers.

Idaho Power is currently in the process of applying to the Federal Energy
Regulatory Commission's (FERC) for the relicensing of the C. J. Strike, Malad,
and Hells Canyon and various smaller projects. As stated before, these
projects impact Duck Valley's homeland and various interests as guaranteed
under by Executive Orders and Treaties. Unfortunately, these impacts have
not been fully recognized within the FERC licensing process. The current
process does not fully and adequately address our concerns. Therefore, we
believe that any "reform" of the relicensing process and, in particular, any
proposed legislation which intends to shorten or expedite the licensing process
must taken into account our interests.

S. 14, THE ENERGY POLICY ACT OF 2003

As noted above, there are substantial impacts by hydroelectric projects
impacting our interests that have not been fully recognized within the FERC
relicensing process. In particular, we have concerns with the hydroelectric
relicensing reform provision in 8. 14, The Energy Policy Act of 2003. We do not
take issue with purpose of streamlining the relicensing process, making it less
complex and lengthy, and thereby less costly. However, we believe that these
goals must not outweigh our ability to protect our interests on being consulted
and participating in the licensing process.



84

shoshone Parute ‘ITibes ot Duck Valley
Testimony Before Senate Committee on Indian Affairs
June 4, 2003

Current Law

The Federal Power Act, 16 U.S.C. § 797(e}, authorizes FERC to issue or reissue
a license to private parties, corporations, or any State or municipality for the
operation of a hydroelectric project within any federal reservation after first
determining that:

o the license will not interfere, or is not inconsistent with the purpose for
which such reservation was created or acquired, and;

* the license contains conditions that the respective Secretary, under whose
supervision such reservation falls, shall deem necessary for the adequate
protection and utilization of such reservation (emphasis added).

The Federal Power Act defines a federal "reservation” to include tribal lands
within Indian reservations. See 16 U.S.C. § 796(2). The Secretary of the
Interior has the authority to establish the statutory baseline conditions for
projects within an Indian reservation. For projects not within an Indian
reservation but which affect tribal resources, operation of applicable federal law
provides an avenue for Indian tribes to participate in the license approval
process.

Recommendation

Because the hydroelectric provision in 8. 14 proposes changes federal law,
Duck Valley is concerned that the new relicensing regime will result in
unknown impacts on the Tribes' ability to meaningfully participate in
relicensing and licensing proceedings. Alternatively, we support an approach
that would statutorily require the affected federal agencies to consult with the
Tribes in a manner that meaningfully addresses the Tribes' particular
concerns. This inclusive and deliberate approach to this complex matter would
provide a sound basis for Congress to change the law in a manner that accords
proper respect for the unique legal and political relationship between Indian
tribes and the United States.

CURRENT FERC REGULATORY REFORM EFFORTS

On February 20, 2003, FERC issued a Notice of Proposed Rulemaking
(Proposed Regulations). To protect our rights and resources, we submitted
comments to FERC and we continue to be actively involved with the on-going
rulemaking process.

Under the current relicensing procedure, the interest and rights of Tribes are,
at a minimum, protected. As we understand the initial motivation behind the
Proposed Regulations was the desire by certain parties to expedite the handling
of relicensing proceedings through the consolidation of certain portions of the
existing procedure. While we believe that this is a positive goal and do not
wish to obstruct progress in this regard, we note that this effort can only
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succeed if the rights of all parties ~ including Tribes — are protected in the
regulatory process.

In our view, the Proposed Regulations do not streamline the current process,
rather, they allow duplication of the process by not including all affected
parties from the very beginning stages of the process. Moreover, the Proposed
Regulations are also problematic in that they fail to adequately address
important issues relating to the rights and interest of Tribes. We believe it is
necessary for FERC to recognize these discrete tribal issues and resolve them
before the Proposed Regulations can be successfully adopted. Thus far, this
has not occurred, however, we will continue to be engaged in the process and
work toward an acceptable resolution of these issues.

Listed below are the general comments and concerns we have submitted to
FERC for consideration:

¢ The Regulations Must Recognize The United States’ Trust Responsibilities
to Indian Tribes, And Provide For Those Responsibilities To Be Properly
Discharged In Licensing Proceedings.

¢ The Regulations Must Expressly Provide For Government-To-Government
Consultation.

e The Regulations Must Expressly Provide For The Recognition Of Treaty
Rights.

s The Tribe's Concerns Must Be Resolved In The Regulations (Not Referenced
In The Preamble}.

+ The Tribe’s Right To Provide Comments Relating To Studies Must Be
Specifically Recognized In The Regulations.

¢ The Tribe Supports Establishment Of A Tribal Liaison.

For the Committee's review, we are also attaching to this testimony our fuil
comments submitted to FERC. See Attachment A. We understand the
Committee will be drafting legislation to address the issues raised in during
this hearing. We strongly urge the Committee to consider incorporating these
recommendations into the legislation as well as supporting our Tribe's
comments.

FUNDING FOR TRIBAL PARTICIPATION IN FERC PROCEEDINGS

Clearly, hydroelectric projects have had a substantial impact upon our
Reservation. In particular, they have dramatically impacted our subsistence,
cultural resources, environment, and fisheries. Unfortunately, these impacts
have not been recognized within the FERC licensing process. All too often (and
with little notice) we are provided with limited periods to respond to massive
filings and are given no resources by the applicant or FERC to do so.
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As the Committee is aware, Federal agencies have a trust obligation to protect
important tribal resources. Specifically, as noted in Executive Orders, Treaties,
the Federal government assumed the obligation to protect on and off
reservation resources for use by Duck Valley. This obligation was a material
factor in Duck Valley's willingness to locate onto the Reservation. Despite the
importance of the resources within Project Areas to Duck Valley, and despite
the Federal government's obligation to protect these tribal resources, no
meaningful attempt was undertaken to consult with Duck Valley on a
government-to-government basis prior to the initial licensing of these projects
some 50 years ago nor for their relicensing. In particular, our trustee, the
Bureau of Indian Affairs (BIA)}, represented our interests half a century ago and
now provides no support for these critical relicensing issues.

With that said, the BIA has a line item in its budget for FERC activities on
Indian reservations. However, this source of funding is very small and is
limited to administrative costs of tracking FERC activity on reservations. No
funding is provided directly to Tribes to participate in FERC proceedings. The
cost burden of participating in FERC proceedings should not fall on the Tribes!
We urge the Committee to address this issue so that we are equipped to
adequately participate in FERC proceedings.

CONCLUSION

The Duck Valley Shoshone Paiute Tribes of Nevada and Idaho cannot stress
enough the importance of protecting our natural and cultural resources. We
urge Congress, FERC, the Department of the Interior and other federal
departments and agencies to take our concerns seriously. We look forward to
working with Congress and the Executive Branch in addressing our concerns.
Thank you for the opportunity to present our written testimony regarding this
important matter.
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Good afternoon, Mr. Chairman, and honorable members of the Committee. Thank you very
much for inviting me to share some comments about NOAA Fisheries relations and cooperation
with tribal governments in the Pacific Northwest on fisheries issues. There are 43 tribes in the
Pacific Northwest, 30 of which have federally recognized fishing rights. It is with the 30 tribes
possessing trust and/or treaty fishing rights that we have our most frequent contact. We have
repeatedly stressed to the region’s leaders, tribal and non-tribal, the importance of our co-
management and trust relationship to the tribes. NOAA Fisheries enjoys a positive working
relationship with our Pacific Northwest tribal partners. We view that relationship as crucial to the
region’s future success in recovery of listed salmon.

I would now like to give the Committee an overview of the types of interactions we routinely
have with the tribes of the Northwest Region.

Tribal Communication and Coordination

Northwest Region (NWR) Tribal Liaison

To improve our coordination and communication with Northwest tribes, the NWR established a
regional tribal liaison position in 2000. That position provides a point of contact for tribal
officials and staff members uncertain about NOAA Fisheries program contacts. Coordination
includes answering specific questions to clarify uncertainty and resolving more general questions
about the consultation process and procedures. In these ways we have been able to address such
specific issues as: FERC relicensing consultations {White River and Cowlitz Projects), resource
management actions (Confederated Tribes of the Warm Springs Reservation of Oregon (grazing
and forestry) Coquille (forestry) and Confederated Tribes of the Grand Ronde (forestry, including
a multi-year consultation on forest management plan). Additionally, the NOAA Fisheries
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divisions and branches within our region have virtually daily contact with tribal programs in such
areas as research, fisheries, hydropower, and hatcheries.

NWR-Tribal Commissions Semi-Annual Meetings

We have semi-annual policy-level discussions with the two regional fisheries commissions
(Columbia River Inter-Tribal Fish Commission (CRITFC) and the Northwest Indian Fisheries
Commission (NWIFC)). We use these meetings to keep our respective organizations informed
of programmatic developments and to share issues of concern. The meetings involve the tribal
commissioners and key policy staff (from a total of 24 tribes), along with my senior policy staff
and me. We believe these meetings are mutually beneficial and greatly improve our
communication and coordination.

We have stressed that our government-to-government relationship and trust responsibility is to
tribal governments, not intertribal organizations (a point often emphasized by tribal governments
themselves). To reinforce our appreciation of this unique relationship, last year my senior staff
and I met with all six tribal governments in the Columbia Basin, representing tribes with fishing
and co-management authorities.

FCRPS Implementation

The Federal Columbia River Power System is operated in accordance with a NOAA Fisheries
biological opinion pursuant to the Endangered Species Act (ESA). The opinion places
substantial requirements on the Bonneville Power Administration, the US Army Corps of
Engineers, and the Bureau of Reclamation to operate the system to protect listed salmon and
steelhead and to conduct off-site mitigation to improve the habitat and productivity of the listed
fish. Many of the steps taken under this biological opinion also benefit non-listed stocks of
these fish, including those important to the tribal governments in the Columbia River Basin.

The requirements of the ESA lead us to concentrate resources on opportunities to conserve listed
species. For the habitat, research, monitoring, and evaluation projects, this can, in some cases,
cause us to prioritize toward projects that focus on listed species. While we also seek to
coordinate ESA obligations with ongoing projects that benefit non-listed stocks, we recognize
that the increases in BPA funding have been focused on FCRPS actions that are necessary to
avoid jeopardizing the continued existence of threatened and endangered salmon. Inevitably, the
tribes, as well as state and local interests, have a capacity for projects that extend beyond BPA’s
capacity and authority. Therefore, we seek to coordinate and partner resources to maintain
support for tribal projects that are directed toward long-term restoration and protection of
watersheds by the kinds of actions that help assure that additional stocks of salmon will not
require ESA protection in the future.

In overseeing the hydro system operations under the biological opinion, we have tried to assure
full opportunity for tribal participation. These operations are overseen, to a significant degree, by
a committee called the Implementation Team (IT) and various work groups reporting to the IT.
The IT and its work groups are composed of federal, state, local utility, and tribal
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representatives. Last year, in response to tribal requests to hold some meetings outside the
Portland area, at sites nearer the reservations, we held our first “off-site” meetings. The IT met in
Boise, Idaho to be more conveniently located for the Shoshone-Bannock, Shoshone-Paiute, and
Burns Paiute Tribes. Another meeting was held at Grand Coulee (sponsored by the Spokane
Tribe of Indians and the Confederated Colville Tribes). It was held over two days to include a
tour of Lake Roosevelt by the tribes to illustrate concerns associated with lake management
decisions made by the IT.

Regulation Coordination

We routinely share draft documents and incorporate informal comments and suggestions from
NWIFC, CRITFC and interested tribes when we are developing regulations and implementing
ESA 4(d) rules that provide for tribal management plans. Further, we coordinate with the
commission and interested tribes when engaging in stock assessments, species status reviews,
and so forth.

Pacific Coastal Salmon Recovery Fund

The Pacific Coastal Salmon Recovery Fund (PCSRF) was established in FY2000 to provide
grants to the States and Tribes to assist state, local and tribal salmon conservation and recovery
efforts. The PCSRF was requested by the Govemors of the States of Washington, Oregon,
California and Alaska to help restore Endangered Species Act listings of west coast salmon and
steelhead populations as well as in response to the harvest restrictions placed on Southeast
Alaskan fishers through the 1999 Pacific Salmon Treaty. Each year, PCSRF funding is
earmarked for Pacific Coastal and Columbia River tribes.

There are 35 tribes involved in the PCSRF program. There are five major program areas:

(1) Salmon Habitat Protection and Restoration; (2)Watershed and Sub-Basin Planning and
Assessments; (3) Salmon Stock Enhancement; (4) Salmon Research, Monitoring and Evaluation;
and (5) Public Outreach and Education. The tribal funding for each year has been identified for
Pacific Coastal Tribes and Columbia River Tribes, as follows:

FY 2000 $6M - Pacific Coastal Tribes
$2M - Columbia River Tribes

FY 2001 $7.4M - Pacific Coastal Tribes
$2.5M - Columbia River Tribes

FY 2002 $11.0M - Pacific Coastal Tribes
$4.0M - Columbia River Tribes

FY 2003 $8.9M - Pacific Coastal Tribes
$3.0M - Columbia River Tribes
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NOAA Fisheries has developed Memoranda of Understanding (MOUS5s) with the three Intertribal
Commissions on the use of PCSRF funds by member tribes (CRITFC, NWIFC, and Klamath
River Inter-Tribal Fish and Water Commission). Under the MOUs, the commissions have
developed project identification and selection processes in order to select proposed projects that
meet the requirements of the PCSRF. The commissions provide grant administration services,
including grant reporting on behalf of the member tribes.

In addition to the tribal commissions, funds are made available to seven individual tribes that are
not members of either fish commission: The Confederated Colville Tribes; Shoshone-Bannock
Tribes; the Confederated Tribes of the Grand Rhonde; the Coquille Tribe; The Confederated
Tribes of the Siletz Reservation; the Chehalis Tribe; and, the Round Valley Tribe. The PCSRF
program has provided a unique opportunity to form partnerships with the tribes in order to
benefit salmonid populations.

Initiatives with Tribes

Secretarial Order

In 1997, the secretaries of Commerce and the Interior signed a joint Secretarial Order (SO),
American Indian Tribal Rights, Federal-Tribal Trust Responsibilities, and the Endangered
Species Act. After years of informal application of the order, the NWR with NWIFC developed
guidance for applying SO principles to habitat-related (ESA) Section 7 consultations with federal
action agencies in which a tribe, tribes, and/or NWIFC may have an interest. This small, but
significant, step is being tested as a pilot program in western Washington. If it proves successful,
we will work on other sections of the SO, to be jointly identified by NWR and the tribes, as well
as with other tribes in the region for adaptation to their particular situations.

Groundfish

At tribal request we met to discuss concerns surrounding groundfish fisheries. Recently, severe
cutbacks were required in the groundfish fisheries all along the west coast. As a result of tribal
concerns and to take advantage of opportunities to share management, research, and monitoring
expertise with tribal and state co-managers, we have formed a groundfish committee, including
state representation, to address concerns about Washington Coastal Groundfish areas, to
coordinate information for presentation to the Pacific Fishery Management Council.

Tribal Advisory Boards/Committees

The NWR Tribal Liaison serves on the advisory committees to the Northwest Indian College’s
Tribal and University Program and Haskell Indian University’s Environmental and Natural
Resources Program. These activities provide invaluable opportunities to not only assist the
professional development of the Indian students but also to help increase tribal student awareness
and interest in NOAA Fisheries.
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As stated earlier, Mr. Chairman, all of us in the NWR take our trust responsibilities to the tribes
very seriously. We are proud of the advances in our relationships with regional tribes that have
been made in the last few years and look forward to even greater advances in the years to come.

Mr. Chairman, that concludes my prepared testimony. Again, thank you for this opportunity to
appear before you today. 1would be pleased to answer any questions you or members of the
Committee may have.
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Mr. Chairman, Mr. Vice-Chairman, members of the committee. My name is
Olney Patt, Jr. 1am the new executive director of the Columbia River Inter-Tribal Fish
Commission as well as the immediate past chairman of the Tribal Council of the
Confederated Tribes of the Warm Springs Reservation of Oregon. While | am providing
oral testimony to the commiftee on behalf of the commission, | would like to direct your
attention to the written testimony provided by the member tribes of the Commission and |
will reference some of the points and issues made there.

Two years ago, a former member of this committee, the distinguished Senator
from Oregon, Mark Hatfield, addressed a broad group of Columbia Basin stakeholders
and governments conceming the governance of the Columbia River. His message
simply and eloquently recounted the history of the Bonneville Power Administration and
it's goal of rural electrification and employment in the Pacific Northwest during the Great
Depression. He further stated that this mission had been accomplished but that
Bonneville needed to redefine its societal goals to take into account new realities in the
Pacific Northwest . . . or risk losing the benefits of the Federal Columbia River Power
System to the Pacific Northwest. He believed that the redefinition of the Bonneville
mission could be found at the core of its history . . "high social purposes that could
improve lives.” With his permission, | have included Senator Hatfield's remarks as part
of this testimony and request that it be included in the record.

Senator Hatfield was correct in stating that the original goals of the Bonneville
Project Act of 1937 were accomplished. However, they were achieved while leaving
both the tribes of the basin and the ecosystems and salmon upon which tribes depended
in Bonneville's wake.

The passage of the Northwest Power Planning and Conservation Act in 1980
(the Regional Act) under the leadership of Senator Hatfield and the early work of the
Act's Council under the chairmanship of Senator Dan Evans were important attempts to
remedy the damages caused by the system. The Regional Act's mandate was for the
project operators “to protect, mitigate and enhance” fish and wildlife resources affected
by the hydro system through a planning process that included rigorous consultation with
the tribes in terms of a statutory trust responsibility and the use of the Bonneville
revenue stream consistent with a fish and wildlife program. As our written testimony
yesterday and today points out, during the first twenty years that the Act was in place,
we made great progress in our efforts to rebuild our ecosystems and salmon populations
while providing significant economic benefits to our own and surrounding communities.
These included the muitiplier effects of capital expenditure and the stream of benefits in
terms of fishing opportunities that are helping to buoy up our sagging rural economies
that suffer from high unemployment and hunger rates.

However, during the fast two years, Bonneville and, for that matter, the Council,
which has the responsibility to develop an effective fish and wildlife program, have failed
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to fulfill the mandates of the Regional Act. The Yakama Nation, the Confederated Tribes
of the Umatilla Indian Reservation, and the Nez Perce Tribe are providing written
testimony to the Committee. In each testimony they provide a detailed account of the
problems they have encountered since the year 2000. They include:

s Failure to irﬁplement the Fish and Wildlife Program and the hydrosystem
Biological Opinion that was recently held invalid by a federal district court.

+ Placing the risk of energy-related financial mismanagement on fish and
wildlife funding.

« Failure to consult and coordinate with tribes over the funding of the Fish and
Wildlife Program.

« Failure to honor numerous commitments to the tribes made in their 1996
MOA, and in its rate case.

« Failure to employ efficient contracting procedures and prompt expense
reimbursement resulting in missed opportunities and unnecessary costs to
the tribes.

» Providing an increase of $4 million to its $8 million Fish and Wildiife Division
budget resulting in new impediments to efficient fish and wildlife funding.

+ Emphasizing certain federal agency funding needs in the name of the ESA at
the expense of successful tribal fish and wildlife programs that address both
watershed and systemwide needs.

1 would also direct your attention to a memo attached to this testimony from the
Nez Perce Tribal Department of Fisheries Resource Management detailing the
contracting problems that are wreaking havoc on the time and resources of our tribal
programs.

Bonneville continues to provide the cheapest electricity in the United States in
part because it has not intemalized the full cost of its fish and wildlife responsibilities that
are normally borne by power plant operators. As noted in the Yakama testimony, our
analysis shows that BPA could meet funding levels for high priority fish and wildlife
projects and still be six to 14 percent below market prices for electricity. This additional
funding would add only about $1.90 per month for the average consumer.

In order to provide the impetus for BPA to recognize and fund its obligations, our
tribes believe that greater oversight at the national ievel is essential. In this regard, we
greatly appreciate this committee’s effort and call on you to ensure that BPA's trust
responsibilities are implemented. BPA must also honor its commitments by providing
adequate funding to pay for high priority fish and wildlife projects and not use fish and
wildlife funding as a shock absorber for bad water years or bad management.

Most importantly though, echoing Senator Hatfield’s words, BPA needs to
redefine its commitment to societal values including environmental justice. This federal
agency needs to assist in honoring the obligations of the United States when the
Congress ratified our treaties securing our right to take fish at all usual and accustomed
fishing places. Tribes are partners to the states and federal government and exercise
jurisdiction over the waters and the fish and wildlife of the Columbia Basin. As partners
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under the supreme -laws of the United States, we must be treated as true partners at the
same table, not as supplicants whose needs can be arbifrarily and capriciously ignored.

1 would also like to enter in the record the unanimous resolutions of both the
Affiliated Tribes of Northwest Indians and the National Congress of American Indians
that detail our grievances and call upon the Congress and the Administration to remedy
them. Along with the Yakama testimony, these resolutions call for specific remedies for
the problems that tribes have identified in their relationship with the Bonneville Power
Administration. These remedies include:

Providing strong oversight including GAO review and regular reports to this
committee.

Improving implementation by streamlining contracting or transferring
implementation to another federal entity.

Providing assured and adequate long-term funding for Bonneville's fish and
wildlife obligations.

Providing a coordination mechanism among the federal, state and tribal
govemments consistent with section 4(h)(11)(b) of the Regional Act.

Improve BPA Tribal Policy and set measurable objectives.

Require BPA to document compliance with the substantive standards of the
Regional Act especially the equitable treatment standard.

Thank you for this opportunity to testify. If you have any questions about our testimony
or our programs, other members of the Commission or myself would be happy to
attempt to answer them.
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SENATOR MARK O. HATFIELD

REMARKS ON PRESERVING THE BENEFITS
OF THE COLUMBIA RIVER

MARCH 12, 2001

When we initially planned this event we didn’t realize we’d be in the midst of an energy
crisis. Good timing for discussing the most important public policy issue of the year.

It’s impossible to read newspapers or watch television news without hearing about power
prices, power supply, or fears that the Northwest will be a California energy farm.
» Although the general public is still confused, some people are waking up to
importance of the Federal hydro system.
» For those who do understand, preserving the benefits of the power system is
becoming an urgent policy issue.

Energy conservation -- all but forgotten during the 1990s when we were seduced by the
unfulfilled promises of competition -- now is promoted as the best near-term tool for
dealing with the crisis.

e Newspaper ads, public service announcements, declarations of emergencies
all provide conservation suggestions:

¢ Turn out lights, turn down thermostats, use fluorescent bulbs, insulate
your homes, run appliances during off-peak times, etc., etc.

¢ Surprisingly, there has been no mention of a highly effective conservation
practice devised by an obscure energy expert:

¢ Betsy Bloomingdale -- friend, confidante and sometime energy advisor to
President and Mrs. Reagan —proudly stated during an earlier crisis that she did
her part to conserve energy by prohibiting her servants from using the self-
cleaning oven before 11:00 in the morning.

* Now, ladies and gentlemen, heroic insight like that comes along only once or
twice a generation, and I have to wonder how many megawatts we would
have saved this year if we’d been quick to give this direction to all household
servants in the Northwest.

But let’s forget about the crisis for a while and think about the future. Getting through
the current mess will take tremendous effort. But, we’ll get through it and realize it was
just a distraction on the road to long-term energy security.
* But the question is how? How should we preserve the benefits of the system
for the people of the Northwest?

1 think I know the answer to that question, but before I go further, I want to warn you that
it will be viewed by many of you as highly unorthodox. I'm going to explain it by
making 3 primary points:
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« First, I want to offer the radical idea that the Northwest’s energy system,
although almost 70 years old, is still in its infancy.

e Second, I want to inject some new ideas on how we can render the system
invulnerable to outside attack, and

e Third, I will talk about the ultimate purpose for which we should be willing to
go to great lengths to protect and preserve the benefits of the system.

As I've observed the public discourse over the last couple of years -- mostly surrounding
the salmon and dam breaching debate -- I've concluded that many in the region see the
power system as a perfect machine, almost as if planned by the All-Mighty himself and
handed down on stone tablets from Mt. Sinai.
* So complete, so flawless that every ounce of our strength should go toward
protecting it from its enemies -- both within and outside the region.
¢ My friends, I agree that it is a brilliant power system, but it’s a mistake to
view it as a finished product that needs only to be protected.

The remarkable thing about the current system was that it was built over a 50-year period
by a string of effective leaders.
* The “torch of development” was passed from generation to generation.
¢ The common thread that ran through their separate agendas was the concept
that the system could always be improved — made bigger and better.
It was bipartisan -- Republicans and Democrats alternated leading.
Herbert Hoover, Franklin Roosevelt, Charles McNary, Warren Magnuson, and
Scoop Jackson, among others, all had important roles.

Although they were of different political persuasions, and lived in different times, they
shared the vision that the Federal system was always a work in progress; the river’s full
potential to create wealth and improve lives never fully realized.
¢ And they were willing to pay in political blood, if necessary, for their shared
vision to build the physical infrastructure of the energy system we have today.
¢ But what makes their achievement even more remarkable is they weren’t
rolling the pork barrel into the region just for economic development, but they
understood that the system was a vehicle for profound social change.
» What enabled their ultimate success was that the building of the hydrosystem
had at its core, high social purposes that would improve lives.

Unfortunately, over the years we’ve gotten too comfortable and lost the concepts that the
system is in continual need of improvement and it is capable of effecting social change.
* ‘We’ve been so busy enjoying the fruits of our predecessors’ labors that we
have let the fire in their torch burn out.
e While the system today is a mighty monument to past ingenuity and
determination, it lacks the strong imprint of the current generation.



97

Let’s first look at the need to physically expand the system. We must reinvigorate the
notion that it is a young system, still in a state of infancy. It can be improved — in modem
ways that will make it:

¢ More efficient,

o Easier on the environment, and

* Serve more people with low cost power.

How can we do this? What will it look like when we do?
o  We're already seeing the transformation.
¢ The need for large, thermal power plants is diminishing.
¢ In their place, we likely will see a “distributed” system of combustion
turbines, fuel cells, micro turbines, solar cells, and other small-scale
technologies that can be installed in individual homes and businesses, and also
provide additional energy for the grid. They are:
e Less expensive to build,
Cheaper to operate,
More reliable,
Higher in quality of power produced,
Insulated from future cost increases, and
Have fewer environmental impacts.

Recent increases in electricity prices are making conservation and renewable energy
more attractive. We must capitalize on this.

o This means conservation is more cost-effective than ever before -- perhaps as
much as 2,400 megawatts over the next 20 years -- providing we make the
investment.

o This represents about $6 billion in long-term savings for the region, or about
$300 million annually.

* Just think how better off we would be today if we had invested in that much
conservation already.

There is a similar story for renewables:
o Between 1991 and 1998, about 420 megawatts of various renewable energy
resources were developed in the region.
* But recent technology advances and increases in the cost of traditional energy
are combining to create a virtual renewables “explosion:”
* 300 megawatts of new wind capacity is being developed along the
N.E. Oregon and S.E. Washington border.
o Just a couple weeks ago, Bonneville issued a solicitation for 1,000
megawatts of new wind power.
« Put in an historic context, this is nothing short of revolutionary.

Fuel cells are probably the most exciting, rapidly advancing technology today.
e They create electricity through a chemical reaction, not combustion.
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o They are 85% efficient, almost twice that of today’s large-scale combustion
turbines.

¢ One unit, the size of a clothes washer, is able to power an entire home.

e There are prototypes being tested right now in the region.

o In the future, if 10% of thé households in the Northwest installed fuel cells,
they would produce about 2,200 megawatts of power -- equivalent to about
ten standard-size gas turbines.

What it all adds up to is an energy revolution built on recent technological advances.
¢ The Northwest is in a better position to capitalize on this opportunity because
we have the hydrosystem as our base generating resource.
» And we can use it as a solid financial base to make these investments.

The hydrosystem has been the envy of the Nation for years. That’s not surprising
because it’s just plain human nature to covet what you can’t have.
¢ But, by modemnizing and expanding the system using new technologies, we’ll
build an efficient, progressive energy system that others can begin to emulate.
* Instead of being the envy of others for all the wrong reasons, we will be the
envy of others for the right reasons -- by providing the model for modern
energy technologies that we can export to others.
» A model that will lead us away from the technologies of the past to the
technologies of the future.

In doing so, we will both expand and protect the system -- just like earlier generations
taught us.
» But, we must recognize the opportunity, and not circle the wagons in fear.
e It’s time for a new generation of politicians, engineers and builders to develop
anew, unified vision for realizing the full potential of the system —
o A system that ensures continued clean air and water,
» A system that ensures broadly distributed cost-based rates,
e A system that works to recover fish and wildlife harmed by the
hydrosystem, and
¢ A system that again has at its core, profound social purposes that
benefit those in the region most in need.

It is on this last point that I want to spend the remainder of my time this morning.

I firmly believe that the primary key to ensuring the preservation of the system lies in yet
another example set by our predecessors.
e The modern development of the Columbia Basin has its roots deeply planted
in high social ideals.
¢ The original, primary goal was to electrify rural areas and provide
irrigation water, with the greatest benefit directed to poor people.
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e Also, it was the culmination of Franklin Roosevelt’s dream of
relocating Dust Bowl refugees in the Northwest and providing jobs
and renewed economic opportunity.

e Today, looking in the rear-view mirror at Depression-era politics, we
can see that the development had more to do with societal benefits
than electricity and water.

e They were, in effect, deeply felt social values embodied in concrete,
falling water and wire.

Today, it’s difficult to appreciate the excitement accompanying the construction of the
dams and the stringing of wire. But think about this:
o Inthe 1930s, only 54% of farms in Washington had electricity. In Oregon and
Idaho, about 31%. In Montana, just 8% had power.

o Imagine the anticipation if affordable electricity would soon be available:
Power to help cook, wash clothes, pump water, heat and light your house -- a
monumental improvement in the quality of life for rural residents.

For nearly 50 years, these and other social benefits fueled the expansion of the Federal
system.
s But 20 years ago, the skepticism began,
s Although the advantages of economic development persisted, the original
social purposes were fulfilled.
e The rural West was electrified -- the job was done -~ so why should the
Northwest continue to benefit from low-cost Federal power?
o For the last 2 decades we’ve staved off attacks to privatize the system and
dramatically increase Bonneville’s electric rates.
* But our job was made more difficult because we had accomplished the
underlying social purposes critical to the system’s original success.
» We were put in the position of defending inexpensive power, primarily, and
that makes us look greedy.

Think about it. Other than Bonneville’s commitment to fund fish and wildlife and other
environmental programs, what social purposes are we fighting for today?

e Not rural electrification -- we did that.

o Not further expansion of federal irrigation and farming -- that’s unlikely.

s In other words, not the social purposes of 60 years ago.

To guarantee the long-term viability of the system, we must discover new societal
benefits and pursue their fulfillment as fervently as earlier generations pursued theirs.
This requires fresh thinking.
o Just as obvious as the hardships stemming from the Depression are the
staggering array of problems we face today.
» We only need to open our eyes and see them:
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¢ Hunger, education, affordable health care, and inadequate science and
medical research funding, just to name a few.

s By tackling these with the revenues generated by Bonneville, we find
the ultimate purpose for which we seek to protect the system.

s Manyof yéu may be shocked by this suggestion. But using the benefits of
this great energy machine to attack today’s most serious problems in society is
the single most effective way to preserve the benefits of the system.

¢ By tackling these social ills we will forge new and vital links with a broad
range of interests — inside and outside the region -- who will work with us to
protect and enhance the system.

e Social services advocates, teachers unions, school boards, and the
medical community to name a few.

e And, as always with this self-financing power system, the benefits we enjoy
are the benefits we pay for when we buy power from Bonneville.

The severity of the problems we face may surprise you. How many in this room today
are aware that in 1999 the U.S. Department of Agriculture ranked Oregon the worst state
in the nation for hunger?

* 515,000 people received emergency food boxes from the Oregon Food Bank

Network last year, an increase of 30% since 1996!
o That’s the equivalent of one in seven people in Oregon and Clark
County, Washington.
¢ Even more alarming ~ 41% of all hungry people in Oregon are children.

How many here know that 10,000 students -- a full 6.6% -- dropped out of Oregon high
schools in 19997

¢ That means that 1 in 5 students entering high school fail to graduate.

o On the local level it’s even worse. There are 2 high schools in Portland where
fewer than one-third of the students who entered as freshmen graduated on
time.

e In fact, Oregon has the worst drop-out rate in the Northwest, and one of the
worst in the nation.

These statistics are nothing less than shameful for a wealthy society. And for those who
say, “Yes, but we are so financially stretched that we couldn’t possibly do this,” I say:
“Yes we can. Maybe not immediately, but with patience and planning, we can do it!”

o The current energy crisis and resulting high electricity rates do prevent
immediate action. But the crisis is expected to be short in duration, maybe 2
or 3 years. Once supply and demand are in balance, the region should again
enjoy lower rates.

e When this occurs, we should be in a position to create a modest regional fund
from Bonneville revenues that could be allocated to the states and tribes to
address a small set of select social programs.

e But the real power and large-scale funding behind this idea would derive
eventually from Bonneville’s long-standing, overwhelming nuclear debt.
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» Tronically, this debt that has plagued us for nearly 20 years, is our “ace in the
hole.” For the next several years, Bonneville will continue to pay about $500
million annually on debt service for these plants.

¢ But in about a decade, those payments should start to drop. When they do, the
region should be in a position to recapture and redirect that stream of money
to the states and tribes for social programs to benefit those most in need.

e Ifthere is a silver lining to the WPPSS nuclear debacle, this is it

s The hundreds of millions of dollars spent every year on debt service
should not be halted once it is repaid, but diverted to programs that
will actually have a positive, lasting impact on human lives.

There are no good excuses for not pursuing a new social agenda in the region. In fact,
fulfilling a social agenda was part of the reason for building the system in the first place.
¢ Although our communities face a plethora of difficult problems, today’s
political realities prevent the creation of the constituency necessary to raise
the money needed to attack them.
e This proposal overcomes that obstacle.

This will not be easy to accomplish.
* It will require statutory changes.
o It will require Bonneville’s customers to agree to not roll back rates once the
nuclear debt is paid.
It will require the support and assistance of the region’s leaders.
1t will not occur overnight, but now is the time to begin.

If we are serious about protecting the benefits of the power system for future generations,
we must once again require the system to serve the people -- all the people.
» It’s the right thing to do both morally and politically.
o It will make it difficult for others to divert the benefits of the system beyond
our borders.
» If we do not take these steps, our arguments for fending off attacks will be as
hollow as a de-watered turbine penstock.

Opportunities to make large-scale, meaningful improvements in the lives of
disadvantaged people come seldom during a lifetime. This is one of those times.
» ] urge you to seize the opportunity before you.
* By doing so, you will protect the Northwest’s greatest, most precious human
and man-made treasures, today and for generations to come.



102

Testimony of J. Mark Robinson
Director, Office of Energy Projects,
Federal Energy Regulatory Commission
Before the Committee on Indian Affairs
United States Senate
June 4, 2003
Mr. Chairman and Members of the Committee:

My name is Mark Robinson, and T am the Director of the Office of Energy
Projects at the Federal Energy Regulatory Commission. 1 appreciate the opportunity to
appear before you to discuss the Commission's regulation of non-federal hydropower
projects and how the Commission considers Tribal issues, including Tribal Fish and
Wildlife programs, as well as to address the hydroelectric relicensing provisions of the
pending Senate energy bill, S. 14. As a member of the Commission's staff, the views |
express in this testimony are my own, and not necessarily those of the Commission or
of any individual Commissioner.

The Commission currently regulates over 1,600 hydroelectric projects at over
2,000 dams pursuant to Part | of the Federal Power Act (FPA). Together, these
projects represent 57 gigawatts of hydroelectric capacity, more than half of all
hydropower in the United States, and over five percent of the electric generating
capacity. Hydropower is an essential part of the Nation's energy mix and offers the
benefits of an emission-free, renewable energy source.

The Commission's hydropower activities generally fall into three categories.
First, the Commission licenses and relicenses hydroelectric projects. Relicensing

involves projects that were last licensed 30 to 50 years ago. The Commission's second



103
2-
role is to manage hydropower projects during their license term. This post-licensing
workload has grown in significance as new licenses are issued and as environmental
standards become more demanding. Finally, the Commission oversees the safety of
licensed hydropower dams. This program is widely recognized for its leadership in
dam safety.

My testimony today will provide brief overviews of the current hydroelectric
licensing activity and the licensing process. I will then focus on how the Commission's
licensing process ensures consideration of the concerns of Indian Tribes, and on
Title V, Section 511 of S. 14.

I Current Hydroelectric Licensing Activity

The Commission will process 218 relicense applications this decade. These
projects include many large-capacity and complex projects, and have a combined
capacity of about 22 gigawatts, or 20 percent of the Nation's installed hydroelectric
capacity. Of these projects, the 39 located in the northwest represent approximately 20
percent of the projected proceedings, but involve approximately 8,500 megawatts of
capacity, or more than one-third of the capacity at issue.

New opportunities to balance competing resources

Relicensing projects upon expiration of the current license is of particular
significance because it involves projects that were last licensed up to 50 years ago. In
the intervening years, enactment of numerous environmental, land use, and other laws,

as well as judicial interpretation of those laws, have greatly affected the Commission's
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ability to control the timing and conditions of the licensing process. Under the
standards of Section 10(a)(1) and 4(e) of the FPA, projects can be authorized if, in the
Commission's judgment, they are "best adapted to a comprehensive plan" for
improving or developing a waterway for beneficial public purposes. This standard is
very broad, but typically involves power generation, irrigation, flood control,
navigation, fish and wildlife, municipal water supply, and recreation. The Commission
is required to give "equal consideration" to developmental and non-developmental
values.

Balancing need for power and stakeholder concerns

While the Commission's responsibility under the FPA is to strike an appropriate
balance among the many competing developmental and environmental interests,
various statutory requirements give other agencies a significant role in licensing cases.
Several entities have mandatory authorities that limit the Commission's control of the
cost and time investments for licensing. For example, Section 4(e) of the FPA
authorizes federal land-administering agencies to provide mandatory conditions for
projects located on federal reservations under their jurisdiction. Further, Section 18 of
the FPA gives authority to the Secretaries of the Departments of the Interior and
Commerce to "prescribe” fishways. And, Section 401(a)(1) of the Clean Water Act
precludes the Commission from licensing a hydroelectric project unless the project has
first obtained state water quality certification, or a waiver thereof. These certificates

typically contain their own set of conditions.
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In addition, the Commission must ensure that licenses it issues are consistent
with the terms of any applicable treaties between the United States and Indian Tribes,
and must consider the impacts of projects on Tribal interests. The Commission also
must ensure compliance with other federal statutes, including the Coastal Zone
Management Act, Endangered Species Act (ESA), Federal Land Policy and
Management Act, Wild and Scenic Rivers Act, National Historic Preservation Act, and
Pacific Northwest Electric Power Planning and Conservation Act, each with its own
procedural and substantive requirements. Compliance with all these requirements
involves a multitude of different processes ancillary to licensing, which has lengthened
the time required to obtain a license.

Complexities and regional variation in relicenses

Primary issues being addressed at those 218 projects with applications for
relicensing filed from 2000 and 2010 vary by region, but include power, water use, fish
passage, endangered species, recreation, shoreline management, reservoir level
fluctuation, and instream flows. Water quality and cultural resources are concerns in
all regions. The projects are distributed about equally between the eastern and western
United States, but are concentrated in the Northwest and Southeast regions.

Hydropower issues in the northwestern United States often concern federally
listed threatened or endangered salmonids (salmon, trout, and char), which often are of
great concern to Indian Tribes. Most relicensing proceedings in this region requires

formal consultation with resource agencies under the ESA.
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At the beginning of 1996, the National Marine Fisheries Service had listed four
strains (geographically distinct groups of a species) of salmonids. Today, there are 33
strains of salmonids listed by NMFS and the U.S. Fish and Wildlife Service. Thereisa
significant overlap in the range of the listed salmonid strains and the concentration of
hydropower sites in the Northwest and California. For example, about 130 licensed
projects in these regions are located within the geographical boundaries of listed
chinook salmon and steelhead trout. Thus, these listings, often requiring formal
consultation under the ESA, have added considerable complexity and delay to the
processing of relicensing applications.

Measures to efficiently process projects

Staff at the Commission has undertaken numerous measures to efficiently
process these complex projects. The Commission has held hydropower licensing
status workshops to move stalled cases, held licensing workshops with state agencies
on integrating state processes, introduced electronic filing, implemented a revised ex
parte communications rule, and provided numerous guidance documents for
stakeholders on our web page. Perhaps more important, the Commission has proposed
a new hydropower licensing process, developed with sister agencies, in a recent

rulemaking discussed below.
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II.  The Commission’s Licensing Process
The traditional licensing process
A. The Traditional Process in General

The Commission currently uses two different processes in licensing: the
"traditional" process and the "alternative" process. Under the traditional process, three
to three and one-half years prior to filing an application, a license applicant must
consult with federal and state resource agencies, affected land managing agencies,
Indian tribes, and state water quality certifying agencies to provide these entities with
information describing the proposed project. The applicant must also conduct studies
necessary for the Commission staff to make an informed decision on the application.
Under the Commission's detailed regulations concerning prefiling consultation and
processing of filed applications, the formal proceeding does not begin until the license
application is filed with the Commission. As a result, under the traditional process, the
Commission staff does not generally participate in pre-filing consultation.

After an application is filed, two years prior to license expiration, the federal
agencies with responsibilities under the FPA and other statutes, the states, Indian
tribes, and other participants have opportunities to request additional studies and
provide comments and recommendations. Federal agencies with mandatory
conditioning authority also provide their conditions. The Commission staff may ask
for additional information that it needs for its environmental analysis. All of this

information is incorporated into the Commission staff's environmental review under
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the National Environmental Policy Act (NEPA). The NEPA review is the basic
evidentiary document on which the Commission bases its licensing decision.

Because of the sequential nature of the traditional process and the frequent need
to gather further information after the application is filed, the traditional process can be
lengthy. The median processing time after application filing is 47 months.

B. Consideration of Tribal Matters

At the licensing stage, Section 4(e) of the FPA provides two important
substantive protections for federal reservations, including Indian reservations. First, it
provides that:

licenses shall be issued within any reservation only after a finding by the

Commission that the license will not interfere or be inconsistent with the

purpose for which the reservation was created or acquired.
Second, section 4(e) provides that licenses issued within any reservation:

shall be subject to and contain such conditions as the Secretary of the

department under whose supervision such reservation falls shall deem necessary

for the adequate protection and utilization of such reservation.

In the traditional process, when an applicant files an application to license or
relicense a proposed project, or to obtain an exemption from licensing, the
Commission's regulations have specific provisions for notice to and participation by
Indian Tribes. A potential applicant for a license or exemption must consult with any

Indian Tribe that may be affected by the project prior to filing the application. During
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this pre-filing consultation process, the applicant must provide affected Tribes with
detailed information on the proposed project and must hold a joint meeting with
pertinent Federal and state agencies and Tribes, after which the Tribes and agencies
submit comments on the applicant's proposal. The applicant must gather information
and conduct reasonable studies requested by an affected Tribe, and must provide the
Tribe with a copy of its draft application and allow the tribe 90 days to comment on it.
If these comments indicate a substantive disagreement with the applicant's conclusions
regarding resource impacts or proposed mitigation and enhancement measures, the
applicant must meet with the Tribe (and pertinent Federal and state resource agencies)
to try to reach agreement, and must in any event describe disagreements and
discussions about them in its filed application. An application for a license or
exemption must identify any Tribe that may be affected by the proposed project, and
the applicant must serve the Tribe with a copy of the final application.

When the application is accepted for filing, the Commission will circulate a
notice of the application to affected Tribes. A Tribe may request additional scientific
studies within 60 days after the filing date, and may file recommendations regarding
fish and wildlife and any other matters by 60 days after the Commission issues a notice
that the application is ready for environmental review. Commission staff's initial
determination under Section 10(j) of the FPA of the consistency of Federal and state
fish and wildlife agencies' recommendations with applicable law is served on affected

Tribes, which may comment on and participate in negotiations between the staff and
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Federal and state agencies. In addition, Tribes may file comments on Commission
staff's draft environmental analyses and draft environmental impact statements.

In sum, Commission action on license applications is subject to procedural and
substantive safeguards to ensure that the rights and interests of the Tribe, including
Tribal fish and wildlife management programs, will be fully explored and carefully
considered. In addition, as described above, no license for a project located on a
reservation can issue without a finding that the proposed project will be consistent with
the reservation's purposes, and any such license on a Indian reservation is subject to
mandatory conditions proffered by the Secretary of the Interior. State resource
agencies have the same opportunities as the Tribes to participate in the process, and in
addition have authority under the Clean Water Act to impose license conditions and,
under Section 10(j), to make fish and wildlife recommendations..

The alternative licensing process

In an effort to improve the efficiency and the timeliness of the licensing process
without sacrificing environmental protection, the Commission embarked on a journey
of administrative and regulatory licensing reform. Beginning in 1997, the Commission
altered its regulations to provide for an alternative to the traditional licensing process.
The alternative licensing process adds efficiency by combining the pre-filing
consultation process with the environmental review process under NEPA. Using this
process, participants, and in some cases Commission staff, work collaboratively prior

to the filing of the application to develop, in most cases, a preliminary draft NEPA
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document. Participants in the alternative licensing process generally anticipate that
their efforts will culminate in a settlement agreement. The alternative process has been
successful in reducing the post-filing processing time to a median of 16 months. The
requirements with respect to consideration of Tribal matters that I have discussed
above with respect to the traditional licensing process also apply to the alternative
process. Due to the collaborative nature of the alternative process, Tribes that wish to
do so may become fully engaged in the licensing process beginning at a very early
stage, and thus can help shape the environmental documentation and, in many cases,
the license application, to ensure that their concerns are satisfied.

Integrated licensing process

A. The Integrated Licensing Process in General

Even in light of successes associated with the use of the alternative licensing
process, stakeholders have continued to develop additional procedural modifications to
the more formal traditional process that would further improve the efficiency and
timing of licensing while maintaining environmental protections. Thus, the
Commission, in cooperation with the Federal resource agencies, the Tribes, the states,
and other stakeholders, developed the integrated licensing process that is the subject of
the Commission's current rulemaking proceeding.

The integrated licensing process will integrate an applicant's prefiling
consultation with resource agencies, Indian tribes, and the public into the Commission

staff's NEPA scoping process. This approach, however, would differ from the
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alternative licensing process in several respects, such as ensuring Commission staff
involvement at all stages, and better integrating the licensing process with the actions
and processes of other federal and state agencies and Indian tribes.

The Commission is now engaged in an open rulemaking proceeding whereby
the Commission is seeking public input on the new integrated process. Our
proceeding has included input from Federal and state agencies, the Tribes, license
applicants, non-governmental organizations, and the public, both before and after the
February 2003 issuance of a Notice of Proposed Rulemaking. We are also engaged in
joint drafting of rule language by Commission staff and the federal agencies with
mandatory conditioning authority under the FPA.

This rulemaking proceeding was initiated in September 2002, when the
Commission and the federal agencies with mandatory FPA conditioning authority
issued a notice requesting comments on the need for a new licensing process. In order
to obtain input from the Tribes, the states, and other key participants, the notice also
established a series of regional puﬁlic and Tribal forums to discuss issues and
proposals.

Following the regional forums and submission of written comments in early
December 2002, the Commission hosted public drafting sessions, including the Tribes,
the states, and other stakeholders, in which discussion of the results of the regional
forums and comments was followed by a broadly-based collaborative effort to develop

consensus recommendations on an integrated licensing process and, where possible,
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develop preliminary draft regulatory text. Subsequently, staff from the Commission
and the federal agencies with mandatory conditioning authority worked together to
develop regulatory language for a proposed rule.

Based on written and oral comments and the public drafting sessions, the
Commission issued a Notice of Proposed Rulemaking on February 20, 2003, and asked
for public comment. The proposed new integrated process would improve both the
efficiency and timeliness of the licensing process by merging pre-filing consultation
with the Commission's NEPA scoping; enhancing consuitation with Indian Tribes;
improving coordination of processes with federal and state agencies, especially those
with mandatory conditioning authority; increasing public participation during pre-filing
consultation; and developing a study plan and schedule, including mandatory, binding
dispute resolution with respect to studies to be taken by the applicant. Further, unlike
the more sequential traditional licensing process, an integrated process would allow for
muitiple Federal and state processes to take place simultaneously. The result should be
the development of all information the Commission, federal agencies with mandatory
conditioning authority, and state agencies or Indian Tribes with water quality
certification authority need to carry out their respective statutory responsibilities by the
time the application is filed.

We believe that the efficiency and timeliness of the proposed integrated
licensing process will reduce costs associated with the license application process by

minimizing the redundancy and waste caused by the often duplicative information
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needs of the Commission, Indian Tribes, and various Federal and state agencies
associated with the hydroelectric licensing process.

To obtain further public input on the proposed rule, the Commission held a
series of six regional workshops. These regional workshops, co-hosted by
Departments of the Interior, Commerce, and Agriculture, were geared toward members
of the hydropower community, Indian Tribes, federal and state resource agencies,
environmental organizations, and the general public. Each of the regional workshops,
including the session held in Portland, Oregon on March 13-14, included a day
reserved for the discussion of Tribal issues. Following the conclusion of the
workshops, the Commission held a four-day stakeholder drafting session in
Washington, D.C., from April 29 though May 2, to develop proposed final rulemaking
language. The drafting meetings also included separate sessions devoted to Tribal
matters.

B. Consideration of Tribal Matters in the Integrated Process

In the Notice of Proposed Rulemaking, the Commission stated that the licensing
process will benefit from more direct and substantial consultation between the
Commission staff and Indian Tribes, including increased direct communication with
Tribal representatives in appropriate cases. The Commission also stated that it would
establish the position of Tribal liaison, to provide a single, dedicated point of contact to
which Native Americans can go in hydroelectric licensing proceedings.

The Notice of Proposed Rulemaking states that the Commission staff will be
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contacting Indian Tribes likely to be interested in a relicense proceeding at a very early
point, for the purpose of initiating discussions concerning consultation procedures.
Draft regulations provide for the following points where Commission staff will seek
Tribal input and/or where there will be opportunities for Tribes to comment and
otherwise participate in relicensing proceedings: (1) filing comments regarding an
applicant's choice of licensing process; (2) attending scoping meetings to discuss
issues, resource management objectives, existing information and information that
must be developed, and to develop a process plan and schedule for the proceeding; (3)
filing comments and information requests; (4) providing comments on the
Commission's scoping documents and the applicant's draft study plan; (5) attending a
study plan meeting to attempt to resolve study issues; (6) to the extent that Tribes have
been authorized by the Environmental Protection Agency to exercise certification
authority under Section 401 of the Clean Water Act, initiating dispute resolution with
respect to studies as to which agreement is not reached; (7) reviewing the results of the
first season of field studies, attending a meeting to discuss those studies, and requesting
modifications to the study plan; (8) filing comments of the draft license application;
(9) following the filing of the license application, filing motions to intervene,
comments on the applicants, and proposed license terms and conditions; and (10) filing
comments on a draft environmental assessment or environmental impact statement (or
on an environmental assessment, in those cases where no draft is prepared). In

addition, if a Tribe has intervened in a proceeding, it may file a request for rehearing of
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a licensing order.

While 1 cannot predict the exact content of the Commission's final rule, I am
confident that the integrated licensing process, which is premised on the early
identification of issues, collaborative agreement on information gathering, and
consistent participation throughout the licensing process of all interested individuals
and groups, specifically including Indian Tribes,, will build upon the participation
opportunities that already exist in the traditional process, and thus provide even greater
assurance that Tribal matters will be fully considered.

III. Comments on Title V, Section 511 of S. 14

Section 511 would amend the FPA by providing an applicant for a hydroelectric
license the opportunity to propose an alternative to mandatory license conditions
proffered under FPA Section 4(e) and fishways prescribed under FPA Section 18 by
the Secretaries of Agriculture, Commerce, and the Interior. If the Secretary determines
that the alternative would, in the case of a mandatory condition, provide for adequate
protection of the reservation or, in the case of a fishway prescription, will be no less
protective of the fish resources than the original prescription, and will either cost less
or result in improved project generation as compared to the original condition, the
Secretary shall accept the condition,. In making the decision, the Secretary must give
equal consideration to power and other developmental purposes as well as preservation
of environmental quality. Further, if the Secretary does not accept an alternative

condition or prescription, and the Commission finds the Secretary's original condition
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or prescription to be inconsistent with law, the Commission could refer the dispute to
the Commission's Dispute Resolution Service for an advisory opinion.

As discussed previously, the FPA requires that the Commission authorize only
those projects that are best adapted to a comprehensive plan for improving or
developing a waterway for beneficial public purposes, including power generation,
irrigation, flood control, navigation, fish and wildlife, municipal water supply, and
recreation, giving equal consideration to developmental and non-developmental values.
Aligning the criteria that the mandatory conditioning agencies must use to more closely
parallel the Commission licensing criteria under the FPA should minimize conflict
between those agencies' mandatory conditions and the Commission's conditions.

I support the idea of greater interaction between the resource agencies and the
licensees in the development of environmental measures, which Section 511 would
encourage. I believe that the proposed language with respect to mandatory conditions
and fishway prescriptions would add a degree of accountability that currently does not
exist. As Congress considers any legislation, however, it should be careful to ensure
that any procedures that could add time or expense to the process are justified by
improved outcomes.

I have reviewed the proposed legislation to see if there are any provisions that
would exclude the Tribes and states from making recommendations regarding
prospective hydropower applicants' proposed alternative conditions Section 511. Ido

not believe that anything in Section 511 precludes Tribes and states from participating
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in the process by which the Secretaries would consider alternative mandatory
conditions and fishway prescriptions. Also, Section 511 specifically states that nothing
in that section shall prohibit other interested parties from proposing alternative
conditions and prescriptions. Thus, Section 511 would not appear to adversely affect

the Tribes or states.

In sum, the Commission's new integrated licensing procéss will provide at least
10 specific points for the Commission to obtain input from the Tribes and from the
states. I am confident that this process will result in the best possible communication
between the Tribes, the states, the Commission, and other stakeholders.

Thank you. I will be pleased to answer any questions you may have.
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Testimony of Mr. Allen Slickpoo, Jr.
Chairman, Columbia River Inter-Tribal Fish Commission
Before the
United States Senate Committee on Indian Affairs
On June 4, 2003

Mr. Chairman, Mr. Vice-Chairman, members of the commitiece. My name is Allen
Slickpoo, Jr., | am a member of the Nez Perce Tribal Executive Committee and 1 am the
current chair of the Columbia River Inter-Tribal Fish Commission. While | am providing
oral testimony to the committee on behalf of the commission, | would like to direct your
attention to the written testimony provided by the member tribes of the Commission and |
will reference some of the points and issues made there.

Two years ago, a former member of this committee, the distinguished Senator
from Oregon, Mark Hatfield, addressed a broad group of Columbia Basin stakeholders
and governments concemning the govemnance of the Columbia River. His message
simply and eloquently recounted the history of the Bonneville Power Administration and
it's goal of rural electrification and employment in the Pacific Northwest during the Great
Depression. He further stated that this mission had been accomplished but that
Bonneville needed to redefine its societal goals to take into account new realities in the
Pacific Northwest . . . or risk losing the benefits of the Federal Columbia River Power
System to the Pacific Northwest. He believed that the redefinition of the Bonneville
mission could be found at the core of its history . . "high social purposes that could
improve lives." With his permission, | have included Senator Hatfield's remarks as part
of this testimony and request that it be included in the record.

Senator Hatfield was correct in stating that the original goals of the Bonneville
Project Act of 1937 were accomplished. However, they were achieved while leaving
both the tribes of the basin and the ecosystems and salmon upon which tribes depended
in Bonneville's wake.

The passage of the Northwest Power Planning and Conservation Act in 1980
(the Regional Act) under the leadership of Senator Hatfield and the early work of the
Act's Council under the chairmanship of Senator Dan Evans were important attempts to
remedy the damages caused by the system. The Regional Act's mandate was for the
project operators ™o protect, mitigate and enhance” fish and wildlife resources affected
by the hydro system through a planning process that included rigorous consuitation with
the tribes in termns of a statutory trust responsibility and the use of the Bonneville
revenue stream consistent with a fish and wildlife program. As our written testimony
yesterday and today points out, during the first twenty years that the Act was in place,
we made great progress in our efforts to rebuild our ecosystems and salmon populations
while providing significant economic benefits to our own and surrounding communities.
These included the multiplier effects of capital expenditure and the stream of benefits in
terms of fishing opportunities that are helping to buoy up our sagging rural economies
that suffer from high unemployment and hunger rates.

However, during the last two years, Bonneville and, for that matter, the Councll,
which has the responsibility to develop an effective fish and wildlife program, have failed
to fulfill the mandates of the Regional Act. The Yakama Nation, the Confederated Tribes
of the Umatilla Indian Reservation, and the Nez Perce Tribe are providing written
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testimony to the Committee. In each testimony they provide a detailed account of the
problems they have encountered since the year 2000. They include:

» Failure to implement the Fish and Wildlife Program and the hydrosystem
Biological Qpinion that was recently held invalid by a federal district court.

« Placing the risk of energy-related financial mismanagement on fish and
wildlife funding.

« Failure to consult and coordinate with tribes over the funding of the Fish and
Wildlife Program.

« Failure to honor numerous commitments to the tribes made in their 1996
MOA, and in its rate case.

« Failure to employ efficient contracting procedures and prompt expense
reimbursement resulting in missed opportunities and unnecessary costs to
the tribes.

« Providing an increase of $4 million to its $8 million Fish and Wildlife Division
budget resuiting in new impediments to efficient fish and wildlife funding.

« Emphasizing certain federal agency funding needs in the name of the ESA at
the expense of successful tribal fish and wildlife programs that address both
watershed and systemwide needs.

i would also direct your attention to a memo attached to this testimony from the
Nez Perce Tribal Department of Fisheries Resource Management detaiting the
contracting problems that are wreaking havoc on the time and resources of our tribal
programs.

Bonneville continues to provide the cheapest electricity in the United States in
part because it has not intemalized the full cost of its fish and wildlife responsibilities that
are normally borne by power plant operators. As noted in the Yakama testimony, our
analysis shows that BPA could meet funding levels for high priority fish and wildlife
projects and still be six to 14 percent below market prices for electricity. This additional
funding would add only about $1.90 per month for the average consumer.

in order to provide the impetus for BPA to recognize and fund its obligations, our
tribes believe that greater oversight at the national level is essential. in this regard, we
greatly appreciate this committee’s effort and call on you to ensure that BPA's trust
responsibilities are implemented. BPA must also honor its commitments by providing
adequate funding to pay for high priority fish and wildlife projects and not use fish and
wildlife funding as a shock absorber for bad water years or bad management.

Most importantly though, echoing Senator Hatfield's words, BPA needs to
redefine its commitment to societal values including environmental justice. This federal
agency needs to assist in honoring the obligations of the United States when the
Congress ratified our treaties securing our right to take fish at all usual and accustomed
fishing places. Tribes are partners to the states and federal govemment and exercise
jurisdiction over the waters and the fish and wildlife of the Columbia Basin. As partners
under the supreme -laws of the United States, we must be treated as true partners at the
same table, not as supplicants whose needs can be arbitrarily and capriciously ignored.
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i would also like to enter in the record the unanimous resolutions of both the
Affiliated Tribes of Northwest Indians and the National Congress of American Indians
that detail our grievances and call upon the Congress and the Administration to remedy
them. Along with the Yakama testimony, these resolutions call for specific remedies for
the problems that tribes have identified in their relationship with the Bonneville Power
Administration. These remedies include:

Providing strong oversight including GAO review and regular reports to this
committee.

improving implementation by streamlining contracting or transferring
implementation to another federal entity.

Providing assured and adequate long-term funding for Bonneville's fish and
wildlife obligations.

Providing a coordination mechanism among the federal, state and tribal
govemments consistent with section 4(h)(11)(b) of the Regional Act.

Improve BPA Tribal Policy and set measurable objectives.

Require BPA to document compliance with the substantive standards of the
Regional Act especially the equitable treatment standard.

Thank you for this opportunity to testify. if you have any questions about our testimony
or our programs, other members of the Commission or myself would be happy to
attempt to answer them.
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NATIONAL CONGRESS OF AMERICAN INDIANS

REGEIVED

THE NATIONAIL, CONGRESS OF

AMERICAN INDIANS MAR 03 203
_ RESOLUTION #EWS-02-001 _ CBEWA
Title: Improving the implementation and funding for the Bonneville

EXKCUTIVE COMMITTES Power Adminpistration’s Contribution to Fish and Wildlife

messoesr - Mitigation

L:‘&“:&mw .

RS VICE PRGN WHEREAS, we, the bers of the National Congr of

ool American Indians of the United States, invoking the divine blessing of the

{Pumti of San k) Creamr upon our efforts and purposes, in order to preserve for ourselves and our

iy the inh soversign rights of our Indian nations, rights secured

P Vil under Indian treaties and agreements with the United States, and all other rights

Dusomer and benefits to which we are entitled under the laws and Constitution of the

S Ragis Matwiek Trbe United States, to enlighten the public toward a better understanding of the

ARea Vice PresioenTs Indinn peaple, to preserve Indian cultural values, and otherwise promote the
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Piroun e health, safety and welfare of the Indian people, do hereby establish and submit
Choytann Fiver Slow the following resolution; and
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WHEREAS, the Natioual Congress of American Indians (NCAID

oy was established in 1944 and is the oldest and largest national organization of
Praive Band Fotewetomi American Indian and Alaska Native tribal governments; and
BHLINGS
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Nortun Coeyare Trba WHEREAS, The Affiliated Tribes of Northwest Indians have
e expressed unanimous concern that the Bonneville Power Administration has
Vog failed to administer and ly under funded its obligations to protect,
Minperrons mitigate, and enhance fish and wildlife in a manner consistent with federal
ohirsuLlurase 8 - and with its trust responsibility to the Indian tribes of the Columbia
MUBKOGER Basin; and
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. ) WHEREAS, tribes in the affected region have issued a resolution
Koveduwcy calling for significant reforms in BPA funding and contracting, consultation
Puostx with Indian tribes, and long-term support of fish and wildlife obligations; and
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BE IT FURTHER RESOLVED, that the NCAI supports an increase in BPA’s
borrowing authority, subject to the requirement that a partion of funds obtained under
that authority be devoted to fish and wildlifc mitigation adequate to implement the
NMFS's 2000 Biological Opinion on the Federal Columbia River Power System and the
NWPPC's Fish and Wildlife Program by, among other things, triggering Cost Recovery
Adjustment Clauses and using borrowing authority if necessary and appropriate, and to
use its capital budget for land and water acquisitions and remove its self-imposed
prohibition on carrying over funds to future years; and

BE IT FURTHER RESOLVED, that the NCAI calls upon BPA and all other
federal agencics to immediately begin working with the cultural, fish and wildlife
managers to determine what tasks are needed in Fiscal Years 2003-6 to fully imaplement
the NMFS’s 2000 Biological Opinion on the Federal Columbia Rivcr Powet Sysﬁem and
the NWPPC’s Fish and Wildlife P and funding made diately for

work in Fiscal Year 2003; and

BE IT FURTHER RESOLVED, that the NCAI supports reforming the BPA.
eontractmg pmcess m the short t. and ultimately transferring BPA’s fish and wildlife

ilities to ther agency to reduce administrative costs
and d delays i in the longer tm'm, and

BE IT FINALLY RESOLVED, that the NCAT calls upon BPA and all other
federal agencies to commit to i diately addressing the problem of longer-term
cultural, fish and wildlife funding to mect tribal treaty oblxganuns and the federal trust
responsibility, and the fully implement Endangered Species Act recovery and the
NWPPC’s Fish and Wildlife Program, and to identify how much BPA will fund for fiscal
years 2006 through at least FY2011.

CERTIFICATION
The K i Tution was adopted at the 2003 Executive Council Winter Session of

the National Congress of American Indians, held at the Wyndham Washington D.C.
Hotel in Washington, DC, February 24-26, 2003, with 8 quorum present.

“Tex mpmgg'ﬂ“ i

,0.

8 Majel, Redofding Secretary

Adopted by the Executive Committee during the 2003 Executive Council Winter Session
of the National Congress of American Indians, held at the Wyndham Washington D.C.
Hotel in Washington, DC, February 24-26, 2003.
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BPA Contracting Issues

Nez Perce Tribe DFRM Staff Retreat
1/23/2003 and 1/24/2003

During the last three months of 2002, BPA Contracting suddenly prohibited line-item fers (no-cost
modifications to the contract amount). These modifications are necessary to adjust an ongoing contract,
without an i in cost; to date unfc needs that occur between the times the contract is
written and completed (typically 1 % years). The action was the result of BPA switching accounting
methods late in 2002 to a fiscal year accrual process. Applying such unilateral decisions withouta

period prohibited the Tribe from procuring needed equipment and hampered our ability to meet
2003 project deliverables,

1. ‘Evaluate Salmon Supplementation Studies (Project No. 198909802).

BPA prohibited the ability to carry over ies on i These involved dollars that BPA
had already committed to conn'act Bccausc of the nature of 1 work, projects cannot always
be completed within the season p d , €X g the period of work or mcreasmg the amount
of work to be completed in the next is a viable solution for some contracts. In others, work that

does not get accomplished could simply be foregone. In those cases, disallowing carry over funds would
make sense.

The disposition of NPPC approved 2002 RM&E projects that BPA did not fund yet had agreed to fund,

both in their decision letter and the Biological Opinion Imp} ion Plan.

1. Proposal No. 28034 - Chinook Smolt Survival and SAR, South Fork Salmon River.

2. Proposal No. 28045 - Evaluate Stream Habitat Using the Nez Perce Tribe Watershed Monitoring
and Evaluation Plan.

3. Project 1997-030-00 - Chincok Salmon Adult Abundance Monitoring.

4, Proposal No. 27021 - Imnaha Status Monitoring.

5 Proposal No. 28020 - Nez Perce Harvest Monitoring Program

Proper roles of BPA COTR’s. BPA COTR’s have req d project scope changes for 2003 afier the

projects have already received scientific review and approval by the ISRP CBFWA and NPPC. Such

changes made unilaterally by COTR’s comp: invalidate the lished project approval process

and seem to be an overstep in their duties. Furthzrmore, it opens to question whether the scientific

credentials of BPA COTRs outweighs those of the project sponsors, the basin’s fish and wildlife program
mangers and the ISRP.

1. Evaluate Potential Means of Rebuilding Sturgeon Populations in the Snake River (Project No.
199700900).

2. Evaluate Stream Habitat Using the Nez Perce Tribe Watershed Monitoring and Evaluation Plan
(Proposal No. 28045)

3. Nez Perce Harvest Monitoring Program (Proposal No. 28020).

BPA’s internal Biological Opini qui P has not been effectively coordinated with co-

managers.

BPA’s direction not to fund training affects staff develop keeping current with state-of-the-art

techniques in the field of fisheries, and can result in spending unnecessary funds and/or utilizing improper
techniques.

Equity in funding cuts between BPA and the Tribe. Bonneville increased its budget while all projects will
be cutting components of their budgets.
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Equity in training between BPA and the Tribe. BPA is currently training COTR’s while the tribe is no
longer allowed to bill training.

Project contract review and approval turn-around time takes too long. The average time between submittal
of contracts for approved projects and the receipt of the contract is 5 months.

Communicate contract éetup so that project sponsors are aware of what BPA will deem to be an appropriate
expenditure. This will minimize extensive review and question on invoices by BPA COTR’s. Provide the
guidelines up front and we will establish the contracts and line item expenditures accordingly.

Communication between COTR’s and their supervisors. Information does not flow downhill very well.

Daily changes of policy and requi for ing with BPA.

Facilitating capital expenditures in a timely ; €.8., ad jes to NPT so purch can be
made without depleting Tribal cash reserves. For example, NPTH equipment acqmsmon is often delayed 3-
6 hs due to waiting for from BPA. Equipment purchases range in the realm of several
hundreds of thousands to millions. This same principle should apply to vendors with subcontracts to
provide timely payment to them and not detract from the NPT credibility.

Is the “Contract Review and Modification or Termination” language sent out with the contracts a contract
amendment or contractor notification?
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2003 Winter Conference
Portland, Oregon

RESOLUTION #03 - 31

"IMPROVING THE IMPLEMENTATION AND FUNDING OF THE BONNEVILLE
POWER ADMINISTRATION’S CONTRIBUTIONS TO
FISH AND WILDLIFE MITIGATION"

PREAMBLE

We, the members of the Affiliated Tribes of Northwest Indians of the
United States, invoking the divine blessing of the Creator upon our efforts and
purposes, in order to preserve for ourselves and our descendants rights secured
under Indian Treaties and benefits to which we are entitled under the laws and
constitution of the United States and several states, to enlighten the public
toward a better understanding of the Indian people, to preserve Indian cultural
values, and otherwise promote the welfare of the Indian people, do hereby
establish and submit the following resolution:

WHEREAS, the Affiliated Tribes of Northwest Indians (ATNI) are
representatives of and advocates for national, regional, and specific Tribal
concerns; and

WHEREAS, the Affiliated Tribes of Northwest Indians is a regional
organization comprised of American Indians in the states of Washington, Idaho,
Oregon, Montana, Nevada, Northern California, and Alaska; and

WHEREAS, the health, safety, welfare, education, economic and
employment opportunity, and preservation of cultural and natural resources are
primary goals and objectives of Affiliated Tribes of Northwest Indians; and
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AFFILIATED TRIBES OF NORTHWEST INDIANS RESOLUTION # 03 -
31

WHEREAS, since time immemorial, our tradition, culture, religion and way of
life have been centered around our fishing, hunting and gathering resources, and the lands
and waters on which they depend, and yet their health and weli-being continue to suffer
as a result of anthropogenic activities and actions to such an extent that numerous
anadromous and resident fish and wildlife species are compromised for present and future
generations; and

WHEREAS, the loss and diminishment of many of these resources has in turn
caused substantial harm to tribal people and communities and has impacted our inherent
tribal sovereignty, which is based in part on the free exercise of our rights to fish, hunt
and gather, and the United States has a duty, based on treaties, executive orders, the

federal trust responsibility and numerous statutes and court opinions, to ensure that those
rights are honored; and

WHEREAS, in order to safeguard our rights and preserve and enhance the
resources on which they are based in the Pacific Northwest, the United States is obligated
to fund and implement actions that will protect cultural resources and improve habitat
and other conditions necessary to sustain healthy, self-perpetuating populations of fish,
wildlife, plants and other resources; and

‘WHEREAS, the Bonneville Power Administration (BPA) is the primary funding
source for fish and wildlife rebuilding efforts in the Columbiza River Basin, which are
required by tribal treaties, the federal trust responsibility, the ESA, the National Historic
Preservation Act (NHPA), the Northwest Power Planning and Conservation Act, and
other mandates; and

WHEREAS, BPA has entered into previous MOUs since 1976 assuring tribes
that efforts to protect and enhance the natural and cultural resources would have financial
stability, and has failed to honor previous financial commitments to fund fish and wildlife
rebuilding efforts, by underspending funds that had been promised, by failing to carry
forward unexpended funds as promised, and by devoting fish recovery funds from
ratepayers to non-fish recovery purposes; and

WHEREAS, BPA, by underfunding, is not fully implementing the National
Marine Fisheries Service’s (NMFS’s) 2000 Biological Opinion on the Federal Columbia
River Power System and the Northwest Power Planning Council’s (NWPPC’s) Fish and
Wildlife Program, despite its commitment in its Rate Case to provide full funding, and

has instead sought to cut fish and wildlife funding and cultural resource management
responsibilities; and

2003 WINTER CONFERENCE PAGE2
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AFFILIATED TRIBES OF NORTHWEST INDIANS RESOLUTION # 03 -
31

WHEREAS, BPA has required culture, fish and wildlife managers to reduce
their budgets drastically, while BPA has increased its own budget to pay for non-essential
personnel, property and services; contrary to a stated objective in the 1976 MOU to
minimize BPA staff and defer decision making to the tribes; and BPA has failed to reveal
a truthful and accurate accounting of its expenditures; and

WHEREAS, by threatening to reduce funding for culture, fish and wildlife
mitigation, BPA risks setting back recovery and restoration efforts undertaken by tribes,
states, local governments and other stakeholders such as irrigation districts and private
land owners for years to come; and

WHEREAS, rural economies will be negatively impacted by the loss of
economic activity associated with implementing restoration contracts and reduced
opportunities for recreational fishing, hunting and wildlife viewing; and

WHEREAS, tribal cultural resource’s could be left vulnerable to vandalism and
looting through a reduction in funding. Without adequate funding river operations could
erode cultural resources without the opportunity to take preventive actions; and

WHEREAS, BPA is breaching contracts with Columbia Basin tribes by
unilaterally abrogating contracts with tribes and by now insisting on contract language
that would terminate contracts at “BPA’s convenience,” based on BPA's response to the
actions of third parties not privy to the contracts; and

WHEREAS, BPA’s contracting process causes unnecessary duplication,
inefficiency, delay and expense, requiring BPA to do site visits, reviews, and further
documentation that compromises the year-long process followed by resource managers,
science review panels and the NWPPC, after which BPA may then require changes in
scope of work and tasks;

WHEREAS, all fifty-four tribes represented in the Affiliated Tribes of
Northwest Indians have sovereign and treaty rights affected by energy development
projects, such as the hydroelectric generation projects operating under renewable licenses
administered by the Federal Energy Regulatory Commission; now

THEREFORE BE IT RESOLVED, that the Affiliated Tribes of Northwest
Indians calls for a complete financial and management audit of BPA’s implementation of
the Fish and Wildlife Program to increase transparency and accountability; and

THEREFORE BE IT FURTHER RESOLVED, that the Affiliated Tribes of
Northwest Indians calls for full implementation and funding by BPA of the NMFS’s
2000 Biological Opinion on the Federal Columbia River 