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Petitioner was sentenced to death for the crime of kidnaping resulting
in the victim’s death.  Petitioner’s sentence was imposed pursuant to
the Federal Death Penalty Act of 1994, 18 U. S. C. §3591 et seq.  At
the sentencing hearing, the District Court instructed the jury and
provided it with four Decision Forms on which to record its sentenc-
ing recommendation.  The court refused petitioner’s request to in-
struct the jury as to the consequences of jury deadlock.  The jury
unanimously recommended that petitioner be sentenced to death.
The District Court imposed sentence in accordance with the jury’s
recommendation, and the Fifth Circuit affirmed.

Held:  The judgment is affirmed.
132 F. 3d 232, affirmed.

JUSTICE THOMAS delivered the opinion of the Court with respect to
Parts I, II, and III–B, concluding:

1.  The Eighth Amendment does not require that a jury be in-
structed as to the consequences of their failure to agree.  Pp.  5–10.

(a)  As petitioner argues, the Federal Death Penalty Act requires
judge sentencing when the jury, after retiring for deliberations, re-
ports itself as unable to reach a unanimous verdict.  In such a case,
the sentencing duty falls upon the District Court pursuant to 18
U. S. C. §3594.  Pp.  6–7.

(b)  The Eighth Amendment, however, does not require that a
jury be instructed as to the consequences of a breakdown in the de-
liberative process.  Such an instruction has no bearing on the jury’s
role in the sentencing process.  Moreover, the jury system’s very ob-
ject is to secure unanimity, and the Government has a strong interest
in having the jury express the conscience of the community on the ul-
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timate life or death question.  A charge of the sort petitioner suggests
might well undermine this strong governmental interest.  In addi-
tion, Congress chose not to require such an instruction be given.  The
Court declines to invoke its supervisory power over the federal courts
and require that such an instruction be given in every capital case in
these circumstances.  Pp.  7–10.

2.  There is no reasonable likelihood that the jury was led to believe
that petitioner would receive a court-imposed sentence less than life
imprisonment in the event they could not recommend unanimously a
sentence of death or life imprisonment without the possibility of re-
lease.  Pp.  10–22.

(a)  Petitioner claims that the instruction pertaining to the jury’s
sentencing recommendation, in combination with the Decision
Forms, led to confusion warranting reversal of his sentence under the
Due Process Clause, the Eighth Amendment, and the Act.  Because
petitioner did not voice the objections that he now raises before the
jury retired, see Fed. Rule Crim. Proc. 30, his claim of error is subject
to a limited appellate review for plain error, e.g., Johnson v. United
States, 520 U. S. 461, 465–466.  Pp. 10–15.

(b)  Under that review, relief is not warranted unless there has
been (1) error, (2) that is plain, and (3) affects substantial rights.  Pe-
titioner’s argument falls short of satisfying even the first require-
ment, for no error occurred.  The proper standard for reviewing
claims that allegedly ambiguous instructions caused jury confusion is
whether there is a reasonable likelihood that the jury applied the
challenged instruction in a way that violates the Constitution.  There
is no such likelihood here.  The District Court gave no explicit in-
structions on the consequences of nonunanimity; and the passages
that petitioner argues led to jury confusion, when viewed in the con-
text of the entire instructions, lack any ambiguity.  Nor did the Deci-
sion Forms or their accompanying instructions create a reasonable
likelihood of confusion over the effect of nonunanimity.  The District
Court’s explicit instruction that the jury had to be unanimous and its
exhortation to the jury to discuss the punishment and to attempt to
reach agreement make it doubtful that the jury thought it was com-
pelled to recommend a lesser sentence in the event of a disagreement.
Even assuming, arguendo¸ that a plain error occurred, petitioner
cannot show that it affected his substantial rights.  The District
Court admonished the jury not to concern itself with the effect of a
lesser sentence recommendation.  Moreover, assuming that the jurors
were confused over the consequences of deadlock, petitioner cannot
show the confusion necessarily worked to his detriment.  It is just as
likely that the jurors, loathe to recommend a lesser sentence, would
have compromised on a life imprisonment sentence as on a death
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sentence.  Cf. Romano v. Oklahoma, 512 U. S. 1, 14.  Pp. 15–22.
3.  Assuming, arguendo, that the District Court erred in allowing

the jury to consider nonstatutory aggravating factors that were
vague, overbroad, or duplicative in violation of the Eighth Amend-
ment, such error was harmless beyond a reasonable doubt.  An ap-
pellate court may conduct harmless-error review by considering ei-
ther whether absent an invalid factor, the jury would have reached
the same verdict or whether the result would have been the same had
the invalid aggravating factor been precisely defined.  See Clemons v.
Mississippi, 494 U. S. 738, 753–754.  The Fifth Circuit performed the
first sort of analysis, and its explanation appears sufficient.  Even if its
analysis was too perfunctory, it is plain, under the alternative mode of
harmless-error analysis, that the error indeed was harmless.  Had the
nonstatutory aggravating factors been precisely defined in writing, the
jury would have reached the same recommendation as it did.  The Gov-
ernment’s argument to the jury cured the factors of any infirmity as
written.  Pp.  29–31.

THOMAS, J., announced the judgment of the Court and delivered the
opinion of the Court with respect to Parts I, II, and III–B, in which
REHNQUIST, C. J., and O’CONNOR, SCALIA, and KENNEDY, JJ., joined,
and an opinion with respect to Part III–A, in which REHNQUIST, C. J.,
and O’CONNOR and KENNEDY, JJ., joined.  GINSBURG, J., filed a dis-
senting opinion, in which STEVENS and SOUTER, JJ., joined, and in
which BREYER, J., joined as to Parts I, II, III, and V.


