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REPORT ON 
GOVERNMENT-W I DE RmIxW-. OF THE ADMIN I STRAT I: ON 

OF CERTAIN STATUTORY AND REGULATORY REQUIREMENTS 
RELATING TO ARCHITECT-ENGINEER FEES - 

INTRODUCTION 

The General Accounting Office (GAO) has made a review of the 

interpretations and applications by Federal agencies of the statu- 
tory 6-percent fee limitations on architect-engineer (A-@fees un- 
der Government contracts and of certain related statutory and regcl- 

latory requirements. 

agencies t o  determine and negotiate A-E fees. 
We also examined into the methods used by 

Our review was made in response to a request in the conference 

report ( H .  Rept .  1748, 89th Cong., 2cl sess.) on the fiscal year 

1967 authorization for the National Aeronautics and Space Adminis- 
tration (NASA) that GAO undertake on a Government-wide basis a com- 

prehensive analysis of the interpretations and applications of the 

statutory fee limitation and that GAO submit to the Congress a re- 

port with conclusions and recommendations for legislative action. 

The request followed the issuance of our report to the Con- 

gress dated June 1 6 ,  1965 (B-l52306), entitled "Noncompliance with 
Statutory Limitation on Amount Allowable f o r  Architectural- 

Engineering Services for the Design of a Facility at the Nuclear 
Rocket Development Station, Nevada,'' wherein we reported that the 

fee payable under a particular A-E contract executed by NASA ex- 
ceeded the statutory 6-percent limitation. 

Subsequently, NASA recommended to the Congress, in its fiscal 
year 1967 authorization request, that the National Aeronautics and 

Space Act of 1958 be amended to authorize NASA to enter into con- 

tracts, when determined to be necessary by the Administrator, for 
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A-E services for highly complex research and development facilities 
without regard to the statutory 6-percent limitation. 

Inent. was deleted, and it was determined in the conference on the 

1967 fiscal year NASA authorization that any legislative action in 
this regard should await the results of our review. 

The amend- 

Prior to this request for our review, we had initiated a sur- 

vey of the policies and procedures followed by the major construc- 
tion agencies in their selection of A-Es and in their negotiation 

of fees. 

are directly related to the statutory fee limitation; therefore 
they are also inclzded in this report. Some of the statistical in- 
formation contained in this report was obtained from the respective 

agencies without audit by us. 

We believe that the areas of this survey and its results 

The scope of our review is summarized on page 39.  
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FINDINGS AND RECOMMENDATIONS 
REQUIREMENT THAT A-E FEES 
NOT EXCEED 6 PERCENT OF 
ESTIMATED CONSTRUCTION COST 

Certain statutes hereinafter discussed limit the compensation 

that may be paid for A-E services to 6 percent of the estimated 

construction cost. 

We found that, in the major construction agencies whose con- 

tracts for A-E services are subject to the limitation, the compen- 

sation under many such contracts exceeded the limitation. 

p. 7 . )  Generally, agencies have interpreted the limitation as ap- 

pl-ying only to that portion of the total fee (compensation) relat- 

ing to the production and delivery of the designs, plans, drawings, 

and specifications. Under this interpretation, most of the A-E 
contracts under which the total fee paid exceeded 6 percent would 
be in compliance with th3 limitation. 

(See 

On the other hand, the military procurement statute (now codi- 
fied in chapter 137 of Title 10 U.S.C.) and the Federal Property 
and Administrative Services Act of 1949, which are the statutes un- 
der which most A-E contracts are negotiated, impose the 6-percent 
fee limitation on all A-E services furnished. Many of the agencies 

have advised us that under such circumstances they would be unable, 

in some instances, to obtain necessary A-E services because the 
fees demanded for such services would exceed the 6-percent limita- 

tion. 

For reasons discussed hereafter, we believe that the statutory 

fee limitation should be repealed. 

The details on the above and related matters are presented in 

the following sections. 
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Section 304(b) of the Federal Property and Administrative Ser- 
vices Act (41 U . S . C .  254(b)), enacted in 1949, imposes an identical 
i imi ta tion. 
AEencies' policies and procedures 
implementing compliance with statutes 

Agencies have interpreted the statutory fee limitation as ap- 
plicable only to that part of the fee which covers the production 
and delivery of designs, plans, drawings, and specifications. The 
agencies considered that, if this part of the fee was not more than 
6 percent of the estimated construction cost, they were complying 
with the limitation regardless of the amount of the total fee. 
None of the agencies had developed a complete list of A-E services 
which they excluded in computing compliance. However, our reviews 
of selected contracts indicated that the excluded services of the 
agencies were generally similar to those set out in the policies 
and procedures of the military departments, which implement the 
pertinent provision of the Armed Services Procurement Regulation of 
the Department of Defense. 

These policies and procedures provide that the 6-percent limi- 
tation does not apply to the cost of field investigations and sur- 
veys such as topographical, soil borings, soil, chemical, mechani- 
cal, and similar fact-finding surveys; supervision and inspection I 

of construction; master planning; technical operating or mainte- 
nance manuals; and. similar services not involving the production of 
designs, plans, drawings, and specifications f o r  specific projects. 
Interpretation of the statutes 

The 6-percent fee limitation specified in the 1939 statutes 
(10 U.S.C. 7212, 4540, and 9540) applies only to those A-E services 
covering the production and delivery of the designs, plans, draw- 

ings, and specifications, whereas the 6-percent limitation 
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S t a t u t e s  l i m i t i n g  A-E f ees  

There are cur ren t ly  f i v e  provis ions of l a w  which impose a l i m -  

i t a t i o n  o€ 6 percent  of the est imated cons t ruc t ion  c o s t  on fees  

paid t o  A-Es. 

derived from Publ ic  Law 4 3 ,  approved A p r i l  25,  1939, which provided 

wrth reference  t o  the  Department of ths Navy: 

This concept of l i m i t i n g  the f e e  t o  6 percent was 

"Sec. 3 .  Whenever deemed by him t o  be advantageous 
t o  the  n a t i o n a l  defense,  and providing t h a t  i n  the  opin- 
ion of the  Secre tary  of the  Navy the e x i s t i n g  f a c i l i t i e s  
04 the Naval Establishment a r e  inadequate,  the  Secre tary  
oz the Navy i s  hereby authorized t o  employ, by con t rac t  
o r  otherwise,  ou t s ide  % r c h i t e c t u r a l  or  engineering corpo- 
r a t i o n s ,  f i rms ,  or indiv iduals  f o r  the production and de- 
l i v e r y  of the  designs,  p lans ,  drawings, and spec i f i ca-  
t i ons  requi red  f o r  the accomplishment of any naval pybl ic  
works o r  u t i l i t i e s  p ro jec t  o r  the cons t ruc t ion  of any na- 
val vesse l ,  a i r c r a f t ,  or  p a r t  thereof  without re ference  
t o  the C l a s s i f i c a t i o n  A c t  of 1923 (42  S t a t .  1488), a s  
amended ( 5  U.S0Ce9 ch. 131, o r  t o  s e c t i o n  3709 of the R e-  
vised S t a t u t e s  of the  United S t a t e s  ( 4 %  U.S.C. 5 ) .  I n  no 
case shall the f ee  paid f o r  any se rv ice  authorized by 
':his sec t ion  exceed 6 per centum of the est imated c o s t ,  
as determined bTa the  Secre tary  of the r'aavf, of the  proj-  
ect  t o  which such f e e  i s  appl icable ."  
p l i ed . )  

Pub l i c  Law 309 approved August 7 ,  1939 s i m i l a r i l y  authorized 

c 

(Underscoring sup- 

the  former War Department t o  procure such s e r v i c e s .  These s t a t u-  

to ry  provis ions are now codi f ied  a t  10 U.S.C. 4540, 7212,  and 9540. 

Sect ion 4 ( b )  of the Armed Services  Procurement Act of 1947 

(subsequently codi f ied  a t  10 U , S , C .  2306(d)), which was enacted t o  

provide a s i m i l a r  6-percent l i m i t a t i o n  on A-E f e e s ,  s t a t e d , i n  p a r t :  

"(*** t h a t  a f e e  inc lus ive  of the  c o n t r a c t o r ' s  cos t s  
and no t  i n  excess of 6 per centum of the est imated c o s t ,  
exclusive of fees, a s  determined by the agency head a t  the  
t i m e  of e n t e r i n g  i n t o  the c o n t r a c t ,  of the  p r o j e c t  t o  
which such f e e  i s  appl icable  i s  authorized i n  con t rac t s  
for a r c h i t e c t u r a l  o r  engineering se rv ices  r e l a t i n g  t o  any 
publ ic  works or  u t i l i t y  p ro jec t )  ." 
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stipulated in the later statutes (10 U .S .C. 2306(d) and 41 U .S ,C. 
254(b)) applies to = A - E  services. 
the only agency that currently negotiates contracts under the au- 
thority stated in the 1939 statutes. 

The Department of the Navy is 

(See pp. 53 and 5 4 . )  

The agencies informed us that they had relied on decisions of 
the Comptroller General reported at 21 Comp. Gen. 580 (December 18, 
1941) and 22 id. 464 (November 14, 1942)  to interpret all the per- 
tinent statutes. In decisions dated December 12 and 19, 1966 (see 

apps. I and 111, we advised the Secretary of Defense and the Admin- 
istrator of General Services, respectively, that, in contrast to 
the 1939 statutes, the provisions of 10 U.S.C. 2306(d) and 
41 U.S.C. 254(b) permit no cost exclusions from application of the 
1 imitation. 

In these decisions it was pointed out as significant that 
these latter statutes, as distinguished fron the 1939 statutes, 
made no reference to the "production and delivery of the designs, 
plans,  drawings, and specifications" but, rather, fixed a maximum 
fee "in contracts for architectural or engineering services" and 
that our prior decisions, which concerned only the 1939 statutes, 
were not applicable to contracts subject to the fee limitation pro- 
visions of 10 U.S.C. 2306(d) and 41 U.S.C. 2 5 4 ( b ) .  



Fees Daid in excess of 
Statutory 1 i rn  it at ion 

Data furnished to us by the major construction agencies show 
that f o r  many A-E contracts the total fee exceeded 6 percent of the 
estimated construction cost. The number of such contracts awarded 
by the major construction agencies between Janaary 1, 1964,  and 
May 31, 1966, and the extent to which the fees exceeded 6 percent 
are summarized below. 

Deoartment or agency 

Air Force 

Navy 
Agriculture 
Comnerce 
Federal Avi 

kv 

ti n Agenc; 
General Services Admin- 

Health, Education, and 

Interior 
National Aeronautics 

i strati on 

We If are 

and Space Administra- 
tion 

Guard) 
Treasury (U.S .  Coast 

Veterans Administration 

Total 

Number of con:racts in which 
the fee exceeded 6 percent of 
estimated construction cost 

Total 

260 
16 

421 

3 
44a 

2a 

ma 

.lga 
17 

108 

1 2  
8 

1 ,128  

Over 
6.1-10% l!L-'L5% 16-20% 20% 

2 36 15 6 3 
16 - - - 

37 2 37 4 8 
27 12 5 - 

- - - 3 

215 1 2 - 

87 15 2 4 

1. ,008 8 5  - 
a Data for these agencies are %sed on a sample number of contracts. 

The agencies included in the above listing believed that they 
had. complied with applicable 6-percent statutory fee limitations 
because of certain cost exclusions mentioned heretofore. However, 
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only  those contracts awarded by the Department of the Navy under 
the  1933 statclte comply with the fee limitation. 

The number of contracts shown in the above listing do not rep- 

resent all A-E contracts of these agencies dJring the period Janu- 
ary 1, 1964, to May 31, 1966. Altholclgh our review concentrated 

primarily on contracts in which the fees exceeded the 6-percent 

limitation, we did ascertain from related data furnished to us by 
certain agencies--for some agencies data on total A-E contracts 
were not readily obtainable--that the fees under inany contracts 

during the same period were apparently within the limitation, as 

indicated in the following sgmmary. 

Department_ o r  agency 

Number in 
excess of 

Total 6 percent Number 
number of as shown within 
contracts -- above 6 percent 

Navy 2,800 421 2 ,379  
General Services Administra- 
tion (sample) 

Health, Education, and Wel- 
fare (National Institutes 
of Health) 

National AeronaiJtics and 
Space Admini s trat ion 

Treasury ( 3 . S .  Coast Guard) 

393 2 18 

18 1 7  

27 6 108 
20 12 

1 7  5 

1 

168 
8 

Types of A-E contracts subject to limitation 

The Department of Defense has interpreted the fee limitation 

in 10 U . S . C .  2306(d) as being applicable only to cost-plus-a-fixed- 

fee A-E contracts and not to fixed-price contracts. Two civilian 

agencies have similarly interpreted the fee limitation in the Fed- 

eral Property and Administrative Services Act of 1949. It is our 
opinion, however, that the fee limitations in both statutes apply 

to a l l  types of A-E contracts. 



The fee limitation provision in 10 3.S.C. 2306(d) refers only 
to the “fee f o r  performing a cost-plus-a-fixed-fee contract.” The 

decision of December 12, 1966, to the Secretary of Defense, previ- 
o*Jsly noted, stated that the fee limitations of 10 3 . S . C .  2306(d) 

should not be considered as legally restricted to one class of con- 
tracting. 

ing that: 

This conclusion was premised principally on the reason- 

1. 10 3.S.C. 2306(d) is a codification of section 4(b) of the 
Armed Services Procurement Act of 1947 which, in our opin- 
ion, applied to all A-E contracts regardless of type. 

2. To restrict the limitation to cost-plus-a-fixed-fee con- 
tracts could produce absurd results since the limitation 
could be avoided by contracting on a fixed-price basis. 

3. The apparent exclusion of fixed-price contracts Erom the 
limitation in 10 U . S . C .  2306(d) resulted from inadvertent 
error since the codification expressed the legislative in- 
tent to restate, withoat substantive change, existing law. 

We advised the Administrator of Veterans Affairs on August 31, 

1966, that the legislative history of section 304(b) of the  Federal 
Property and Administrative Services Act of 1 9 4 9 ,  codified at 

41 U.S.C. 254(b), clearly indicates that the Congress intended to 
extend, as far as possible, the applicable provisions of the Armed 

Services Procurement Act of 1947 to the civilian agencies of the 

Government . 
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Agencies exempt from l i m i t a t i o n  

Sect ion 602(d)  of the Federal Property and Administrative Ser- 

vices Act of 1949, as  amended (numbered i n  the  o r i g i n a l  a c t  as 

502(d))  (40  U.S .C.  474), exempts c e r t a i n  enumerated agencies and 

programs from compliance with the  6-percent f e e  l i m i t a t i o n  con- 

tained i n  41 U . S . C .  254(b ) .  We have reviewed the s t a t u t o r y  exemp- 

t ions  granted under t h i s  s e c t i o n  t o  the  Department of S t a t e ,  t h e  

Atomic Energy Commission, and the  Post Off ice  Department. 

The Secre tary  of S t a t e ,  under the Foreign Service Buildings 

Act of 1926,  a s  amended ( 22  U . S . C .  292 ,  et %.), is authorized i n  

sec t ion  296 thereof "to ob ta in  a r c h i t e c t u r a l  and o ther  exper t  tech-  

n i c a l  serv ices  as may be necessary and pay the re fo r  t h e  s c a l e  of 

profess ional  f ees  a s  e s t ab l i shed  by l o c a l  a u t h o r i t y ,  law o r  cus- 

tom." The Atomic Energy Act of 1946, a s  amended (42 U.S.C. 2011, 

- e t  g e s . ) ,  au thor izes  the  nego t i a t ion  of A-E con t rac t s .  The Post- 

master General has been granted au thor i ty  i n  39 U.S .C .  2103(a)(2) 

t o  negot ia te  cont rac ts  i n  connection with the  l eas ing  and bui ld ing  

acqu i s i t ion  a c t i v i t i e s  of the  Post Off ice Department without regard 

t o  the s t a t u t o r y  f e e  l i m i t a t i o n .  

The i n t e n t  of the Congress i n  grant ing  the l imi ted  exemptions 

contained i n  sec t ion  602(d) is Expressed i n  House Report 670,  
E i g h t y- f i r s t  Congress, f i r s t  s e s s ion ,  on House b i l l  4754 which be- 

came the  Federal  Property and Administrative Services  A c t  of 1949, 

as follows: 

"It is  not intended by these exemptions that those 
adminis ter ing the  agencies or  programs l i s t e d  s h a l l  be 
f r e e  from a l l  ob l iga t ion  t o  comply with the  provis ions of 
the A c t  o r  from a l l  j u r i s d i c t i o n  of the  Administrator.  
On the  cont rary ,  i t  i s  expected t h a t  they w i l l ,  a s  f a r  as 
practicable I procure, utilize and d i s p o s e  of p rope r ty  in 



accordance with the  provisions of the  Act. and the regula-  
t ions  issued thereunder, p a r t i c u l a r l y  so f a r  a s  common 
use items and adminis t ra t ive  suppl ies  a r e  concerned. *** 
I n  o ther  w o r u s ,  t o  the  ex ten t  t h a t  compliance w i t h  t h e  
Act and submission t o  t h e  j u r i s d i c t i o n  of t h e  Administra- 
t o r  w i l l  not so ' i m p a i r  o r  a f f e c t  the  a u t h o r i t y '  of t h e  
severa l  agencies t o  which the subsect ion app l i e s  a s  t o  
i n t e r f e r e  with t h e  opera t ion  of t h e i r  programs, the  Act 
w i l l  govern. ***I' 

We bel ieve  t h a t  A-E con t rac t s  negot iated by the  Department of 

S t a t e  and t h e  Atomic Energy Commission should not  be regarded as  

exempt from the  s t a t u t o r y  f e e  l i m i t a t i o n  i n  a l l  s i t u a t i o n s .  Con- 

s i s t e n t  with t h e  above statement of congressional  i n t e n t  it would 

be des i rab le  f o r  these  agencies t o  determine whether a p p l i c a t i o n  of 

the  f e e  l i m i t a t i o n  i n  a p a r t i c u l a r  case would impair o r  adversely 

a f f e c t  the  agencies '  au thor i ty  t o  adminis ter  t h e i r  programs. The 

Post Off ice Department, however, is s p e c i f i c a l l y  exempted from the 

f e e  l i m i t a t i o n  and, hence , a determinat ion of impairment o r  adverse 

e f f e c t  would no t  be necessary.  

Comments of profess ional  s o c i e t i e s  

During the  course of olclr review, we m e t  wi th o f f i c i a l s  of the 

American I n s t i t u t e  of Arch i t ec t s  (AIA) , t h e  Consulting Engineers 

Council (CEC) , and the National Society of Profess ional  Engineers 

(NSPE). 

pos i t ion  regarding the  6-percent s t a t u t o r y  l i m i t a t i o n  and a joint 

b r i e f  on t h e  same sub jec t  from CEC, NSPE, and t h e  American Socie ty  

of C i v i l  Engineers. Copies of these  b r i e f s  a r e  included as ap- 

pendixes I11 and I V .  

Subsepuently, we received a b r i e f  from t h e  A I A  on i t s  

The A I A  b r i e f  s t a t e d  t h a t  t h e  s t a t u t o r y  l i m i t a t i o n  on A-E f e e s  

%a$ no longer serving the  b e s t  i n t e r e s t s  of the  Government o r  the 

a r c h ' t k c t u r a l  k and engineering professions and should be repealed.  
i 7 The b ief poin ted  out  that: 



1 .  TIE G-percent l i m i t a t i o n  was based on a 1939 s tandard ,  one 
t h a t  d id  not  apply t o  today 's  complex bui ldings and d id  not 
re f lec t  the  cos t  of providing a r c h i t e c t u r a l  se rv ices .  

2.  Archi tec ts  were s u f f e r i n g  losses  on some types of Govern- 
ment work because of t h e  l i m i t a t i o n  and were r e l u c t a n t  t o  
accept f u t u r e  jobs unless  f a i r l y  compensated. 

3 .  The l i m i t a t i o n  may force  a reduct ion  i n  design and research  
e f f o r t  which i n  t u r n  may d r ive  bui ld ing  cos t s  h igher .  

The j o i n t  b r i e f  pointed out  t h a t  more than t h r e e  four ths  of 

a l l  engineering work done i n  the United S t a t e s  was by con t rac t  ne- 

go t i a t ed  without a r e s t r i c t i o n  a s  t o  maximum engineering f e e s  and 

asser ted  t h a t  competent, respons ib le  Federal  nego t i a to r s  who were 

concerned with economy were the  p u b l i c ' s  b e s t  assurance of q u a l i t y  

engineering from reputable  and capable consul t ing  f i rms.  

The b r i e f  fu r the r  claimed t h a t  con t rac t ing  without the  handi- 

cap of an unworkable percentage l i m i t a t i o n ,  r ega rd less  of t h e  

amount of t h a t  Tercentage, would allow the  maximum use of engineer-  

ing t a l e n t  and resource by t h e  Government t o  develop super ior  solu-  

t ions  or  f a c i l i t i e s ,  with savings not only i n  i n i t i a l  c o s t  but  i n  

opera t ion  and maintenance as  wel l .  Accordingly, t h e  engineering 

profession be l ieves  t h a t  the e x i s t i n g  s t a t u t o r y  f e e  maximums should 

be repealed.  

Agency comments on problems encountered 
i n  adminis ter ing the l i m i t a t i o n  

I n  add i t ion  t o  the  problems inc ident  t o  c o s t  exclusions,  pre- 

vious ly  discussed,  t h e  agencies repor ted  d i f f i c u l t y  i n  varying de- 

grees  i n  determining t h e  est imated cons t ruc t ion  c o s t  of a p r o j e c t .  

mine t h e  estimated cons t ruc t ion  cos t  of t h e  p ro jec t  a t  t h e  t i m e  of 

en te r ing  i n t o  an A-E con t rac t .  
cost  i s  sometimes unknown a t  t h a t  t i m e  because the  agency may know 

The s t a t u t o r y  f e e  l i m i t a t i o n  requires t h a t  the agency de te r-  

However, t h e  est imated cons t ruc t ion  
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only the requirements f o r  the f a c i l i t y ,  and inEorTnation necessary 

t o  estimate the  construct ion cos t  may not be ava i l ab le  u n t i l  a f t e r  

the A-E has done sone preliminary work. 

I n  other  instances,  the  A-E may be engaged f o r  engineering 

s tud ies  f o r  the  purpose of making recommendations as t o  the  type o r  

ex tent  of cons t ruc t ion  t o  be undertaken. The est imated c o s t  of 

construct ion work, or  whether cons t ruc t ion  w i l l  be undertaken, is 

not known u n t i l  a f t e r  the s t u d i e s  a r e  completed and evaluated by 

the  agency. Even under such circumstances, the  agency is requi red  

t o  determine whether the  A-E fee complies with t h e  s t a t u t o r y  limi- 

t a t i o n  a t  the  time of awarding t h e  con t rac t .  

Some agency o f f i c i a l s  s t a t e d  t h a t  the  cons t ruc t ion  of rela-  

t i v e l y  s m a l l  p r o j e c t s  may present  complex design problems c a l l i n g  

f o r  proport ionately f a r  more A-E e f f o r t  than t h a t  f o r  l a r g e r  p ro j-  

e c t s .  They s t a t e d  t h a t  the re  w a s  no d i r e c t  r e l a t i o n  between a 

p r o j e c t ' s  cons t ruc t ion  cos t  and i t s  r e l a t e d  A-E e f f o r t  and t h a t  

the re  was no s a t i s f a c t o r y  means of measuring t h e  ex ten t  of A-E e f -  

f o r t  t h a t  should be applied t o  new work. They f u r t h e r  pointed ou t  

t h a t ,  h i s t o r i c a l l y ,  engineering design and r e l a t e d  work f o r  reha- 

b i l i t a t i o n ,  repa i rs ,  and improvements t o  s t r u c t u r e s  may run  as high 

a s  20 percent oE the  cos t  of on- s i t e  cons t ruc t ion .  

Agency o f f i c i a l s  have advised us t h a t  t h e  agencies '  a b i l i t y  t o  

obta in  A-E se rv ices  w i l l  be se r ious ly  a f f e c t e d  by discontinuance of 

the  e x i s t i n g  p rac t i ce  of excluding c e r t a i n  con t rac t  c o s t s  from the  

app l i ca t ion  of the f ee  l i m i t a t i o n  on the  b a s i s  t h a t  such c o s t s  do 

not  r e l a t e  t o  the production and de l ivery  of plans and s p e c i f i c a-  

t i o n s  and, f u r t h e r ,  t h a t  the  agencies w i l l  probably be forced i n  
the  f u t u r e  t o  discont inue con t rac t ing  f o r  a t  leas t  p a r t  of the  A-E 

se rv ices  whenever a reasonable f e e  w i l l  exceed t h e  6-percent l i m i -  

t a t i o n .  
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Agency suggestions and our evaluation thereof 
Some agency officials suggested that the percentage be in- 

creased. 
cent of estimated construction cost, the present ceiling would have 
to be increased substantially over the present 6-percent maximum. 
Moreover, regardless of the percentage selected, the limitation 

wo’ild be ineffective because an agency could perform som2 of the 

A-E work with its in-house staff since the present limitation does 

not consider thz scope of services to be rendered. 

Since A-E fees vary from about 3 percent to over 20 per- 

For example, assirming that the estimated construction cost is 

the same for two similar structures, each being constructed by a 

different agency, one agency may engage an A-E to do preliminary 

engineering work, prepare the plans, and supervise the construc- 

tion, whereas the other agency may engage an A-E only to prepare 

the plans but may perform the other services itself. Although the 

scope af services rendered by the A-Es under their contracts would 
vary significantly, the fee limitation would apply equally even 

though a reasonable fee would be substantially different in each 
instance. 

Another suggestion was to authsrize the head of each agency or 

the Administrator of General Services to waive the fee limitation 

where he determined it to b2 inequitable and stated in writing his 
reasons for such determination. Considering the high percentage 
of contracts wherein the fez exceeded the limitation, the likely 
frequency of such dztermination would tend to negate the effective- 

nzss of the fez limitation. 
One agenzy suggested that thz fee limitation be repealed. In 

this regard, it stated that use of a 2ercentage limitation related 
to construction cost was objectionable from an engineering stand- 

point. This agency bglieved that inadequate A-E services induced 
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by low fees would tend to promote high construction costs. 

agency claimed that experience indicated that an adequate invest- 

ment in engineering investigations and studies preparatory for and 

during the design stages usually produced the lowzst overall proj- 

ect cost. 

The 

Another agency suggestion was to amend the statute to make it 
applicable only to cost-plus-a-fixed-fee contracts, and then it 

would be applicable only to the fees for work related to the prepa- 

ration and delivery of plans and s2ecifications. It seems to us 
that such a narrow application would defeat the purpose of a limi- 

tation, because it would exclude fixed-price A-E contracts from 
application of the limitation. 

Agency comments 

We met with representatives of thz Department of Defense 
(DOD), General Services Administration, National Aeronautics and 

Space Administration, and Veterans Administration on February 20, 

1967,  to discuss the findings and conclusions stated in our draft 

report. They agreed with our recommsndation, stated bzlow, to re- 
peal the 6-percent statutory fee limitation. 

Thereafter, in a letter dated March 3 ,  1967 (see app. V I ) ,  the 

Assistant Secretary of Defense (Installations and Logistics) stated 

that, should the limitation ntat be repealed, steps could be taken 

by DOD to ensure that Euture A-E contracts are negotiated by the 
Army and the Air Force, as Me11 as the Navy, under authority of the 

1939 statutes as codified at 10 U.S.C. 4540, 9540,  and 7212, re- 
spectively. Since the limitations set forth in the 1939 statutes 

apply only to the costs involving the preparation and delivery of 
designs, plans, drawings, and specifications, DOD could continue t o  

exclude all other costs in d2termining com7liance with the fee- 
limitation statutes. Similar negotiation authority, however, would 
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not be available to NASA, Coast Guard, or any of the civilian agen- 
cies. 

In a letter dated April 1, 1967, the Acting Director of the 

Bureau -3f the Budget advised us that the Bureau w a s  in favor of 
re.pealing the statutory fee limitation. 
Conclusion 

In aur opinion, the present statutory fee limitation is im- 
practical and unsound principally because: 

1. 

2. 

3 .  

4 .  

5 .  

The limitation is governed by estimated construction costs 
xhich do not necessarily relate to the value of the A-E 
services rendered. (See further discussion at pp.  13 and 
35.) 

Estimated construction costs may not be known at the time 
the limitation must be applied. 

Some A-E contracts do not involve programmed construction 
projects. 

The limitation may bz partially avoided by agencies having 
their in-house resources perform services that have gener- 
ally been contracted to A-E firms. 

A-E fees in terms of percentages of construction cost vary 
widely and thus render impracticable the establishqent of a 
percentage at an appropriate level to sffectively limit the 
fee for the majority of contracts. 

Recommendation to the Co2aress 

We recomwnd that the Congress repeal the 6-percent limitation 
imposed on A-E fess by 10 U.S.C. 2306(d) ,  4540, 7212, and 9540 and 
by section 304(b) of the Federal Property and Administrative Ser- 

vices Act of 1949,  as amended (41 U.S.C. 254(b)). 
We believe that the present statutory requirements for compet- 

itive negotiation and the submission and certification of cost or 
pricing data discussed in thz succeeding sections, if properly ap- 
plied to contracts for A--E services, should provide adequate assur- 
ance of reasonable A-E fees. 



REQUIREMENTS FOR SUBMISSION OF COST OR PRICING DATA 
BY PROFESSIONAL SERVICES CONTRACTORS 

With c e r t a i n  exceptions the  m i l i t a r y  departments a r e  requi red  

by 10 U . S . C .  2306Cf) t o  ob ta in  c o s t  o r  p r i c i n g  da ta  i n  negot ia t ing  

con t rac t s ,  and most c i v i l  agencies are sub jec t  t o  similar require- 

ments included i n  the  Federal  Procurement Regulations (FPR). 

M i l i t a r y  procurement s t a t u t e  

To provide safeguards f o r  t h e  Government aga ins t  i n f l a t e d  c o s t  

es t imates  i n  negot iated con t rac t s  and subcont rac ts ,  s e c t i o n  2306 of 

T i t l e  10, U.S.C., was amended by Public  Law 87-653 t o  add a new 

subsect ion ( f ) ,  e f f e c t i v e  December 1, 1962. Sec t ion  2306Cf) re- 

quires cont rac t ing  o f f i c i a l s  t o  ob ta in  from con t rac to r s  and sub- 

cont rac tors  c o s t  o r  p r i c ing  d a t a  i n  support  of c o s t  es t imates  and 

a c e r t i f i c a t e  t h a t  such da ta  a r e  accura te ,  complete, and cur ren t .  

Pe r t inen t  provis ions concerning the  a p p l i c a b i l i t y  of these  require-  

ments a r e :  

3- 

(1) P r i o r  t o  the  award of any negot iated p r ime  con t rac t  
under t h i s  t i t l e  where the  p r i c e  i s  expected t o  ex- 
ceed $100,003 ; 

I I  

(2)  Pr io r  t o  the  p r i c ing  of any con t rac t  change o r  modi- 11 

f i c a t i o n  f o r  which the  p r i c e  adjustment i s  expected 
t o  exceed $100,090, o r  such lesser amount a s  may be 
prescr ibed by t h e  head of t h e  agency; 

( 3 )  Pr io r  t o  t h e  award of a subcontract  a t  any tier, I t  

where the  pr ime cont rac tor  and each higher tier sub- 
cont rac tor  have been required t o  fu rn i sh  such a cer-  
t i f i c a t e ,  i f  t h e  p r i c e  of such subcontract  i s  ex- 
pected t o  exceed $100,000; o r  

Agencies sub jec t  t o  provis ions  of 10 U.S.C. 2306(f) a r e  Depart-  
ments of t h e  A i r  Force, Army, and Navy; the  National Aeronautics 
and Space Administration; and t h e  Coast Guard. 

1 
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" ( 4 )  P r i o r  t o  t h e  p r i c i n g  of any con t rac t  change o r  modi- 
f i c a t i o n  t o  a subcontract  covered 3y (3) above, f o r  
which t h e  p r i c e  adjustment i s  expected t o  exceed 
$100,000, o r  such lesser amount a s  may be prescr ibed 
by t h e  head of t h e  agency." 

The s t a t u t e  a l so  requ i res  t h a t  these  c o n t r a c t s  conta in  a pro-  

v i s ion  f o r  adjustment of p r i c e s  where de fec t ive  d a t a  a r e  furnished 

and f o r  c e r t a i n  exceptions t o  t h e  above requirements as follows: 

"Any pr ime  con t rac t  o r  change o r  modif icat ion t h e r e t o  un- 
der  which such c e r t i f i c a t e  i s  required s h a l l  conta in  a 
provis ion t h a t  t h e  p r i c e  t o  the  Government, including 
p r o f i t  o r  f e e ,  s h a l l  be adjusted t o  exclude any s i g n i f i -  
cant  sums by which i t  may be determined by t h e  head of 
the  agency t h a t  such pr ice  w a s  increased because t h e  con- 
t r a c t o r  or any subcontractor  requi red  t o  furnish such a 
c e r t i f i c a t e ,  furnished c o s t  o r  p r i c ing  d a t a  which, as of 
a da te  agreed upon between the  par t ies  (which d a t e  s h a l l  
be a s  c l o s e  t o  t h e  d a t e  of  agreement on the  negot iated 
p r i c e  a s  i s  p rac t i cab le )  w a s  i naccura te ,  incomplete, o r  
noncurrent: Provided, That the  requirements of t h i s  sub- 
sec t ion  need not be appl ied t o  con t rac t s  o r  subcontracts  
where the  p r i c e  negot iated i s  based on adequate p r i c e  
competit ion,  e s t ab l i shed  ca ta log  o r  market prices of com- 
mercial  i t e m s  so ld  i n  s u b s t a n t i a l  q u a n t i t i e s  t o  t h e  gen- 
e r a l  pub l i c ,  p r i c e s  set by law o r  r egu la t ion  o r ,  i n  ex- 
cept ional  cases where the  head of the  agency determines 
t h a t  t h e  requirements of t h i s  subsect ion may be waived 
and s t a t e s  i n  wr i t ing  h i s  reasons f o r  such determina- 
t i o n .  1 1  

The l e g i s l a t i v e  h i s t o r y  of Publ ic  Law 87-653 i s  not  i n d i c a t i v e  

of any i n t e n t  t h a t  con t rac t s  f o r  profess ional  services a r e  t o  be 

exempted from the  requirements of t h e  law. 

Federal  Procurement Regulations 

Although t h e  Federal  Property and Administrative Services  A c t  

of 1949 has not  been amended t o  require c o s t  o r  p r i c ing  d a t a ,  t h e  
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1 second edition of the FPR 

relating to the reqyirements for cost or pricing data similar to 
those established by Public Law 87-653 and its implementing provi- 

includes a revision of the regulations 

sions in the Armed Services Procurement Regulation (ASPR) .’ 
ever, the General Services Administration has determined that these 

revised FPR requirements should not be applied to A-E contracts be- 

cause of their special unique characteristics even though such con- 
tracts are not excluded as such from the requirements of Public 
Law 87-653 or from the requirements of FPR. 

How- 

Applicable to all agencies subject to provisions of the Federal 
Property and Administrative Services Act of 1949, as amended. The 
Coast Guard, although not subject to the FPR, has adopted it. 

Agencies subject to ASPR are the Departments of the Army, Navy, 
and Air Force. 

1 

2 
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Aaency policies not in accordance with 
Federal Procurement-Regulations 

The following agencies awarded contracts over $100,000 each 
during calendar year 1965 for A-E services but, except as noted, 
did not require the contractors to submit and certify cost or pric- 
ing data. 

Contracts 
over $100,000 each 

Nurnbey Amount 

General Services Administration 24 $9 269 981 
Atomic Energy Commission 4a 1,142,369 
Veterans Administration 4 1,056,000 
Department of Health, Education, and 
Welfare: 
National Institutes of Health 1 225,088 

Bureau of Indian Affairs 1 110,000 
Department of the Interior: 

a Fees determined on the basis of a percentage of estimated con- 
struction costs. In other A-E contracts of this agency where fee 
is determined on the basis of the A-E's estimated cost of ser- 
vices, agency procedures prescribe that A-Es submit and certify 
c o s t  or pricing data. 

Officials of the General Services Administration and the Vet- 
erans Administration informed us that they did not consider the 

cost or pricing provisions of the FPR as applicable to A-E con- 
tracts. 

The National Institutes of Health has not considered the cost 
or pricing data requirement in the FPR as being applicable to A-E 
contracts; however, it receives a signed fee proposal from the A-E 

with data similar to that required in the FPR but it does not re- 
quire a certification. 

Officials of the Bureau of Indian Affairs stated that the Bu- 
reau did not require cost or pricing data because of advice 
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received from t h e  General Services Administration t h a t  the  FPR pro-  

v i s ions  d id  not  apply t o  A-E c o n t r a c t s .  

Agency p o l i c i e s  cons i s t en t  wi th  law or 
Federal Procurement Regulations 

Some agencies require t h a t  A-Es submit cost  or  p r i c i n g  da ta  

f o r  con t rac t s  over $100,000; one agency requ i res  t h a t  A-Es submit 

such data  f o r  all con t rac t s ,  regardless  of amount. Contracts  f o r  

A-E se rv ices  i n  excess of $100,000 each, awarded by these  agencies 

during the  per iod indica ted ,  a r e  shown i n  the  following t a b l e .  

Apency Number Amount 

Between January 1, 1964,  and March 31, 1966: 
Department of the Arniy 112 $32,457,338 
Department of the Navy 87 17,398,437 
Department of the Air Force (note 3 )  40 15,738,277 
National Aeronautics and Space Admi.nistra- 
tion (note h )  17 3,020,478 

Treasury Department: 
Coast Guard (note c )  2 1,198,07O_ 

Total 275 69,812,600 

Between October 1, 1964 (no te  d ) ,  and March 31, 
1966: 
Department of the Interior: 

Bureau of Reclamation 5 854,931 
O f f  ice of Saline Water 16 3,107,720 

Atomic Energy Commission (note e) - 3 3,382 L49L 

Total - 24 7,345,142 

$77,157,742 - 299 __-____ Total f o r  both periods 
a 

bIncludes contracts through May 31, 1966. 

Includes 10 supplemental agreements totaling $2,002,000. 

C Agency has advised us that it requires cost or pricing data on all A-E con- 
tract.<, regardless of amount. 

dEffective date of subject provisions of FPR. 
e Relates to A-E fees determined on the basis of the A-E's estimated cost of 
services. Includes two subcontracts totaling $2,882,491. 



The Federal  Aviation Agency d i d  not  let. any A-E con r rac t s  i n  

excess of $100,000 dur ing the  per iod October 1, 1964,  t o  March 31, 

1966;  however, it  subsequently negot ia ted  a c o n t r a c t  i n  tlhe amount 

of $297,000 f o r  which it r equ i r ed  the submission and c e r t i f i c a t i o n  

of c o s t  o r  p r i c i n g  da t a  i n  accordance wi th  the FPR. 
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Agency comments 

We m e t  with the r ep resen ta t ives  of the Department of Defense, 

General Services Administration, National Aeronautics and Space Ad- 
min i s t r a t ion ,  and Veterans Administration on February 20, 1967,  t o  

discuss  the findings and conclusions s t a t e d  in our d r a f t  report. 

Representatives of DOD noted t h a t  -the c o s t  or  p r i c i n g  requirements 

of the a c t  a s  implemented by the ASPR were being appropr ia te ly  ap- 

p l i ed  i n  the negot ia t ion  and award of A-E contractxi and t h a t  i t  w a s  

f e a s i b l e  t o  g e t  such da ta .  

t h a t ,  although the FPR requirements f o r  c o s t  or  p r i c i n g  da ta  were 

not  being appl ied i n  the case of A-E c o n t r a c t s ,  cons idera t ion  would 

be given t o  r ev i s ing  the F'PR t o  provide f o r  such app l i ca t ion .  

A r ep resen ta t ive  of the GSA advised 

The Bureau of the Budget advised us informally t h a t  it be- 

l i eved  t h a t  c o s t  o r  p r i c ing  da ta  should be obtained f o r  A-E con- 

t r a c t s .  

Comments of the profess ional  s o c i e t i e s  

The American I n s t i t u t e  of Arch i t ec t s ,  the American I n s t i t u t e  

of Consulting Engineers, the American Society of Civil Engineers, 

the Consulting Engineers Council, the Engineering Division of the  

American Road Builders Associat ion,  and the National Society of Pro- 

fess iona l  Engineers furnished us t h e i r  comments on our d r a f t  r e p o r t  

on February 24,  1967. (See app. V.) 

The a r c h i t e c t u r a l  and engineering s o c i e t i e s  s t a t e d  t h a t  they 

subscribed t o  the philosophy of " t r u t h  i n  negot iat ion" underlying 

10 U . S . C .  2306(f). However, they s t a t e d  t h a t  the r e p o r t ,  i n  recom- 

mending the app l i ca t ion  of sec t ion  2306(f) t o  A-E c o n t r a c t s ,  d id  not 

make c e r t a i n  d i s t i n c t i o n s  which they bel ieved w e r e  e s s e n t i a l  i f  the 
provis ion was t o  be workable and equi table .  The profess ional  soc i-  

e t ies  w e r e  concerned t h a t  the agencies ,  when requ i r ing  the  A-E t o  



c e r t i f y  the  c o s t  o r  p r i c ing  d a t a ,  would make no d i s t i n c t i o n  between 

those components of the con t rac t  p r i c e  which w e r e  o r  could be known 

a t  the  t i m e  of cont rac t ing  and those components which could only be 

genera l ly  estimated. 

i n  c e r t i f y i n g  those A-E cos t s  which were known a t  the t i m e  of con- 

tr ac t ing. 

They s t a t e d  t h a t  they would have no d i f f i c u l t y  

We bel ieve  t h a t  the Armed Services Procurement Regulation and 

the  Federal Procurement Regulations recognize t h a t  the c o s t  or  p r i c-  

ing da ta  sub jec t  t o  c e r t i f i c a t i o n  are l i m i t e d  t o  t h a t  da ta  which are 

"5actual." On October 1 6 ,  1964, the Department of Defense issued 

the following i n s t r u c t i o n s  def in ing  c o s t  o r  p r i c i n g  d a t a ,  which w e r e  

incorporated i n  ASPR 3-807.3 on January 29, 1965: 

" (e)  'Cost or  p r i c ing  da ta '  as used i n  t h i s  p a r t  
r e f e r s  t o  t h a t  por t ion  of the c o n t r a c t o r ' s  submission 
which i s  f a c t u a l .  The requirement fo r  ' c o s t  o r  p r i c i n g  
da ta '  subjec t  t o  c e r t i f i c a t i o n  i s  s a t i s f i e d  when a l l  
f a c t s  reasonably ava i l ab le  t o  the  cont rac tor  up t o  the  
t i m e  of agreement on p r i c e  and which might reasonably be 
expected t o  afr 'ect  the p r i c e  negot ia t ions  a r e  accura te ly  
d isc losed  t o  the cont rac t ing  o f f i c e r  o r  h i s  r ep resen ta t ive .  
The d e f i n i t i o n  of c o s t  or p r i c ing  da ta  embraces more than 
h i s t o r i c a l  accounting da ta ;  i t  a l s o  inc ludes ,  where app l i-  
cab le ,  such f a c t o r s  as vendor quota t ions ,  nonrecurring 
c o s t s ,  changes i n  production methods and production or 
procurement volume, u n i t  c o s t  t rends such as those associ-  
a ted  with labor  e f f i c i e n c y ,  and make-or-buy dec is ions  o r  
any o ther  management decis ions which could reasonably be 
expected t o  have a s i g n i f i c a n t  bearing on c o s t s  under the  
proposed con t rac t .  I n  s h o r t ,  c o s t  or p r i c ing  da ta  c o n s i s t  
of a l l  f a c t s  which can reasonably be expected t o  cont r ib-  
ute  t o  sound est imates  of f u t u r e  cos t s  as w e l l  as t o  the  
v a l i d i t y  of cos t s  a l ready incurred.  Cost or  p r i c i n g  d a t a ,  
being f a c t u a l ,  i s  t h a t  type of information which can be 
v e r i f i e d .  Because the  c o n t r a c t o r ' s  c e r t i f i c a t e  p e r t a i n s  
t o  ' c o s t  o r  p r i c ing  d a t a ' ,  i t  does no t  make rep resen ta t ions  
as t o  the accuracy of the c o n t r a c t o r ' s  judgment as t o  the 
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estimated portion of future c o s t s  or pro jec t ions .  
however, apply t o  the da ta  upon which the c o n t r a c t o r ' s  
judgment i s  based. 
ment should be c l e a r l y  understood.'' 

It  does, 

This d i s t i n c t i o n  between f a c t  and judg- 

The same provis ion has a l s o  been incorporated i n  subsect ion 

1-3.807-3 of the Federal Procurement Regulations,  

Conclusion 

I t  i s  our view t h a t  the requirements of Publ ic  Law 87-653 and 

the FPR for  the submission and c e r t i f i c a t i o n  of c o s t  o r  p r i c i n g  

da ta  apply t o  A-E con t rac t s .  

f o r  ca lcu la t ing  A-E fees ( see  p .  341, the use of a p a r t i c u l a r  

method does no t  obviate  compliance with Publ ic  Law 87-653 o r  the  

FPR . 

Although agencies use var ious  methods 

The requirement f o r  c o s t  or  p r i c ing  da ta  i s  compatible wi th  

the pos i t ion  taken by our Off ice  i n  r e p o r t s  dea l ing  with consu l t an t  

engineer f ees  t h a t  such fees  should be based on the  est imated va lue  

of these se rv ices .  

p r i c ing ,  such as  a percentage of est imated cons t ruc t ion  c o s t ,  does 

no t  have any necessary r e l a t i o n s h i p  t o  the value of the A-E ser- 

vices  and therefore  does no t  a f fo rd  an adeq-uate means of determin- 

ing whether o r  no t  the fees  a r e  reasonable.  The f a c t  t h a t  some 

agencies nego t i a t e  A-E con t rac t s  on the  b a s i s  of c o s t  o r  p r i c ing  

da ta  would ind.icate t h a t  t h i s  method i s  f e a s i b l e .  

I n  our opinion, the concept of c o s t  which i s  i m p l i c i t  i n  Pub- 

W e  be l ieve  t h a t  any o the r  method of c o n t r a c t  

l i c  Law 87-653 and the  FPR i s  sound and should be requi red  of a l l  

agencies i n  cont rac t ing  fo r  A-E se rv ices .  Furthermore, w e  be l ieve  

that, with respec t  t o  s i g n i f i c a n t  requirements such a s  those per- 

ta in ing  t o  c o s t  and p r i c ing  da ta  and i n  the absence of compelling 

reasons t o  the cont rary ,  the Government should follow uniform re- 

quirements i n  the negot ia t ion  o€ A-E con t rac t s .  
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In view of the inherent merits of determining A-E fees on the 
basis of the estimated value of services to be rendered, as de- 
scribed heretofore, and since the ASPR does not provide f o r  excep- 
tions beyond the scope of Public Law 87-653, it is our opinion that 
appropriate action should be taken by the General Services Adminis- 
tration to ensure compliance with the cost or pricing requirements 

in the negotiation of A-E contracts. 
would ensure uniform application of these requirements to A-E pro- 

curements generally. 

We believe that such action 
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REQUIaEMENT THAT PROPOSALS BE SOLICITED 
FROM THE MAXIMUM NUMBER OF QUALIFIED SOURCES 

Publ ic  Law 87-653 ( s e c t i o n  2304(g) of T i t l e  10,  U . S . C . )  and 

the  Federal  Procurement Regulations r e q u i r e ,  with c e r t a i n  excep- 

t i o n s ,  t h a t ,  i n  a l l  negot iated procurements i n  excess of $2,500, 

proposals be s o l i c i t e d  f r o m  the  maximum number of q u a l i f i e d  sources 

cons i s t en t  with the  nature and requirements of the  suppl ies  o r  ser- 

vices  t o  be rendered and t h a t  w r i t t e n  o r  o r a l  discussions be con- 

ducted with a l l  respons ib le  o f f e r o r s  who submit proposals wi th in  a 

competitive range,  p r i c e  and o the r  f a c t o r s  considered. 

the agencies sub jec t  t o  t h i s  requirement genera l ly  s o l i c i t  a pro- 

posal only from the A-E f i rm se lec ted  on the  bas i s  of t echn ica l  

a b i l i t y .  

with the  above requirement. 

Agency procedures f o r  s e l e c t i n g  A-Es 

However, 

I n  our opinion th is  negot ia t ion  procedure does not  comply 

(See pp.  55 through 65.) 

Each Federal  agency general ly  e s t a b l i s h e s  a s e l e c t i o n  board t o  

a i d  i n  t h e  s e l e c t i o n  of cont rac tors  f o r  A-E services i n  connection 

with i t s  construct ion p r o j e c t s .  This board, comprising key person- 

n e l  within t h e  design and cons t ruc t ion  u n i t s  of an agency, usua l ly  

c o l l e c t s  and maintains da ta  on var ious  A-E f i rms.  When A-E ser- 

v i c e s  are requi red ,  the  se lec t ion  board reviews and evalua tes  t h e  

q u a l i f i c a t i o n s  of indiv idual  f i rms by considering such f a c t o r s  as 

the spec ia l  requirements of t h e  job  and the  f i rms '  capaci ty  t o  do 

t h e  proposed work, p a s t  record i n  o the r  Government work, geograph- 

i c a l  loca t ion ,  and f a m i l i a r i t y  with t h e  a rea  where t h e  p r o j e c t  i s  

t o  be loca ted .  The board usual ly  recommends, i n  order  of prefer-  
ence and without considerat ion of p r i c e ,  a minimum of t h r e e  f i rms  

considered b e s t  q u a l i f i e d  t o  perform t h e  required se rv ices .  
The agency contac ts  i t s  f i r s t  s e l e c t i o n  t o  a s c e r t a i n  i f  t h a t  

f i r m  i s  i n t e r e s t e d  i n  doing t h e  work. I f  t h e  f i rm responds 
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affirmatively, the agency requests the firm to submit its proposed 
fee terms. 
compares it with the A-E firm's proposal to determine if the fee 

is fair and reasonable. If a satisfactory fee cannot be agreed 

upon, negotiations are terminated and the agency's second choice 
is invited to enter into negotiations. This procedure is followed 

until a satisfactory agreement is reached. 

Agency comments 

The agency also develops its estimate of a fee and 

We met with representatives of the Department of Defense, 

General Services Administration, National Aeronautics and Space 

Administration, and Veterans Administration on February 20, 1967, 

to discuss the findings and conclusions stated in our draft report. 
All of these agencies were opposed to the concept of soliciting 

multiple proposals. 
come the determining factor in the final. selection because of the 

lack of other tangible factors to justify selecting a more costly 

proposal. 

They expressed the belief that price would be- 

The agencies also claimed that, under the present system of 
negotiating A-E contracts, reasonable fees are assured by their 

fee-estimating capability and by the fact that the A-E is compet- 
ing with the Government's estimate. 
change in the present procedures would tend to lower the quality 

of A-E services. 

The agencies believed that any 

Thereafter, in a letter dated March 3 ,  1967 (see app. VI), the 

Assistant Secretary of Defense (Installations and Logistics) stated 
that DOD believed that its present A-E selection procedures (ASPR, 

section XVIII) constituted the maximum competition consistent with 

the nature and requirements of the services being procured. 
fore, DOD renains of the view that its procedures comply with the 
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competitive negotiation requirements of Public Law 87-653. 

further believes that the legislative history of Public Law 87-653 

fails to provide any basis for denying discretion to DOD to deter- 
mine that the particular market conditions may compel selection on 

the basis of technical ability of members of a profession who pro- 

fess to reject price competition. DOD stated that the enactment of 

Public Law 87-653 did not change the conditions of the market place 
and that it was unlikely that the A-Es would now be prepared to 

offer competitive price proposals. 

DOD 

DOD stated further that: 

‘I*** In the event the architect-engineer community should 
evidence its professional willingness to engage in price 
competition, the DOD is prepared to undertake a re- 
assessment of its present procedures in the light o€ the 
resulting new climate and considering the varying nature 
of A-E requirements. *** Until it is demonstrated that 
the A-E community is prepared to countenance competition 
on price, the DOD, believing that it is complying with 
P.L. 87-653, would intend to proceed as before. -k**l l  

In our meetings with representatives of the professional 

societies, we inquired whether their members would be willing to 

conduct negotiations with the Government in accordance with the re- 

quirements of Public Law 87-653. They advised us that they were 

not prepared at that time to state their position on this matter, 

The standards of the M A  are set forth in the Irlstitute’s 

Standards of Professional Practice which provide, in part, that 

“An architect shall not enter into competitive bidding against 

another architect on the basis of compensation.” 

provisions of the bylaws of the Institute form the basis for the 

enforcement of the code. 

The following 

qfAny deviation by a corporate member from any of 
the Standards of Professional Practice of the Institute 
or from any of the rules of the Board supplemental 
thereto, or any action by I i l rn  that is detrimental to 
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the best interests of the profession and The Institute 
shall be deemed to be unprofessional conduct on his part, 
and ipso facto he s h a l l  be subject to discipline by The 
Institute . ' I  

The Coordinating Committee on Relations of Engineers in Pri- 
vate Practice with Government, a joint committee created by five 
professional engineering organizations of national scope, adopted 

a guide €or the selections of engineers in private practice on 

September 28, 1961. With respect t o  competition, the guide stated 

in pertinent part: 

"No ethical Engineer in Private Practice will. submit a 
bid or quote a price which is to serve as a basis for 
its selection, because quality--and not price--is the 
only true measure of the worth of professional services. 
This holds €or Tawyers and Physicians, as well as for 
Engineers. Selection, influenced by price, leads to 
the possible employment of an inexperienced Engineer 
whose services may cause an unwarranted increase in 
construction cost ,I1 

Comments of professional societies 

Representatives of the American Institute of Architects, the 

American Institute of Consulting Engineers, the American Society 
of Civil Engineers, the Consulting Engineers Council, the Engi- 

neering Division of the American Road Builders Association and the 

National Society of Professional Engineers in their comments on 

our draft report on February 24,  1967 (see app. VI, expressed their 
belief that the legislative history of Public Law 87-653 consti- 
tuted substantial ground for concluding that the competitive nego- 

tiation requirements of the act were not intended to apply to A-E 
services. 

Additionally, they maintained that, even if A-E services were 

subject to Public Law 87-653, the existing agency procedures were 
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fully consistent with the spirit and purpose of the statutory re- 
quirement that proposals be solicited from the maximum number of 
qualified sources consistent with the nature and requirements of 
the services to be procured. Moreover, they advised that, in view 

of the expertise inherent in contracts for professional A-E ser- 

vices and the individualized character of the services rendered, it 
would be incompatible with the nature of the services to apply the 
requirements of the statute in securing A-E services. 

They also indicated concern about the administrative burden 

that would be imposed by the necessity for evaluating many A-E pro- 

posals, the pressures upon the agencies to pay attention only to 

the lowest offer, and the reluctance of outstanding A-E firms to 
incur the cost of formulating proposals because the chances of be- 

ing retained would be reduced. 

We believe that the nature and requirements of the A-E ser- 

vices to be procured will determine in large measure the number of 
proposals solicited for a particular procurement. The maximum num- 
ber of sources solicited may be properly influenced by both the 
scope and complexity of the contemplated services and the contrac- 

ting agency's judgment as to the firms qualified to perform these 
services. Once this determination has been made, proposals can be 
solicited from all qualified sources. 

The professional societies claimed that our draft report 
erroneously gave the impression that existing agency procedures had 
been formGlated in deference to the ethical requirements of the 

architectural and engineering professions. 
professional standards and the agency procedures had been derived 

from the same policy considerations in that both recognized the 
unique relationship between A-E and client and that an undue 

They believed that the 
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concern for price could only lead to a lessening in the quality of 

performance, to the serious detriment of the client. 

Conclusion 
We recognize that there is some basis for the argument that 

the language of the statute which requires that competitive nego- 

tiations "shall be consistent with the nature and requirements of 

the supplies or services to be procured" justifies the procedures 
presently being followed in the negotiation of A-E contracts and 

that the present methods of negotiating A-E contracts are based on 
well-established traditional methods of doing business with A-Es.  

We find no present statutory basis, however, which would 

exempt A-E contracts from compliance with the requirements of Pub- 

lic Law 87-653 to solicit proposals from the maximum number of 

qualified sources, as explained in the preceding section of the re- 

port, and to conduct discussions with all responsible offerors 
whose proposals are within a competitive range, price and other 

factors considered. Therefore, we are of the opinion that the pre- 

sent negotiation procedures and practices do not conform with these 

requirements. 

We believe that compliance with the requirements of Public 

Law 87-653 could be accomplished under procedures which might be 
likened, in a limited sense, to the current two-step procedures 

prescribed in ASPR 2-501, et seq. 
the submission of uripriced technical or design-competition pro- 

posals by qualified professional firms. 

ing firms which, in the opinion of the agency, had submitted the 
best proposals could be requested to submit priced quotations on 

their acceptable technical or design-competition proposals. 
tiations could then be conducted under procedures which would 

Such procedures could provide for 

Thereafter, those respond- 

Nego- 
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result in an award to that offeror whose total. proposal was most 

advantageous to the Government, price and other factors considered. 
Recognizing, however, that the problem of how A-E services can 

best be obtained is a complex one, we have advised the agencies that 
present procedures may be followed until the Congress has had an 

opportunity to consider the matter. 

Matter for consideration by the Congress 

Although we are of the opinion that the procurement of A-E 
services is and should be subject to the competitive negotiation re- 

qu'irements of Public Law 87-653, we think that, in view of past 

administrative practices in the procurement of such services, it is 

important that the Congress clarify its intent as to whether the 

competitive negotiation requirements of the law are t o  apply to 
such procurements. Should the Congress determine that it is not so 

intended, we believe that the law should be amended to specifically 
provide for an exemption for this type of procurement. 

Absent a clarification of congressional intent, we are of the 
opinion that DOD should appropriately revise the ASPR to reflect 
a proper implementation of Public Law 87-653. Also, GSA should 

similarly revise the FPR so as to provide uniform selection proce- 

dures for A-E services among the agencies subject to these regula- 
t ions. 
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METHODS OF COMPUTING A-E FEES 
AS A BASIS FOR NEGOTIATION 

Federal agencies employ one or more of several methods in de- 
termining and negotiating a reasonable fee for A-E services; how- 
ever, the most commonly used are the detailed analysis method and 

the percentage-of-estimated-construction-cost  method. The fixed- 

price type of contract is predominantly used by agencies in con- 
tracting for A-E services. 

Under the detailed analysis method, the agency estimates the 

man-hour requirements and types of services or personnel--architec- 
tural, mechanical, draftsmen, engineers--for each phase of the ser- 

vices to be required of the A-E, such as site investigation, design 

services, and shop-drawing reviews. Estimated hourly rates are ap- 

plied to the estimated number of man-hours and allowances are made 

for the A-E's overhead and profit to arrive at the total estimated 

fee which is the basis for negotiation with the selected A-E. 

Under the percentage-of-estimated-construction-cost method, 

the basic A-E fee is estimated by applying a certain percentage-- 

shown in a table or curve--to the agency's estimated construction 

cost and may be adjusted for such factors as complex or repetitive 
type of projects, to arrive at a maximum A-E fee. 
in inverse proportion to construction costs; i.e., the higher the 

estimated construction cost, the lower the percentage. 

Both methods are used by various agencies of the Departments 

Percentages vary 

of Agriculture, Commerce, Defense, and the Interior and by the 

Atomic Energy Commission and the National Aeronautics and Space Ad- 

ministration. 

analysis method. The General Services Administration; the National 

Institutes of Health of the Department of Health, Education, and 

Welfare; the Post Office Department; the Department of State; and 

The Federal Aviation Agency uses only the detailed 
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the United States Coast Guard of the Treasury Department generally 

use only the percentage-of-estimated-construction-cost method. The 

Veterans Administration uses neither of the aforestated methods and 
has advised us that it generally relies on its past experience and 

on guides of professional societies and practices and policies of 
the Department of Defense. 

Background of the percentage-of- 
construction-cost method 

An article by a member of the AIA recites the history of the 
percentage-of-construction-cost method and points out how, from the 

architect's standpoint, technical advances have invalidated any 
merit which that method may have had. 

most architectural services in the latter part of the 19th century 

and the early part of this century were performed in connection 

with residences. Structural systems were almost uniform prior to 

the general usage of structural steel and reinforced concrete; and 
heating, plumbing, and electrical systems were either nonexistent 

or in accordance with some manufacturers' standard installation. 
The article states that, because of this uniformity, a fee based on 
a percentage of construction cost was sound. 

According to this article, 

The article points out, however, that--with the infinite vari- 

ety of building materials, structural systems, and air- 

conditioning systems presently available--the architect is expected 

to design a structure which can be built to satisfy requirements at 
the lowest possible cost and that present-day usage of the 

percentage-of-construction-cost fee systems, without recognizing an 

infinite number of exceptions, is not realistic. 
Views of professional societies 

Several members of the American Institute of Architects in 

various writings have criticized the traditional percentage-of- 



construction-cost method on several grounds, principally its nonre- 
lation to the value of architect services. 

a survey made by one of its local State chapters which indicated 

that engineering costs in that State had risen more rapidly than 
construction costs. We were informed by a representative of the 

AIA that there was a movement among certain members of the AIA to 
discontinue the percentage-of-construction-cost method and that 

some of the larger firms had discontinued it. 

The A I A  informed us of 

The Manual of Engineering Practice of the American Society of 

Civil Engineers states that, over the years, engineering experience 

has established some approximate correlations between engineering 

costs and construction costs for certain types of engineering de- 

sign where design procedures and construction materials are more or 

less standardized. 

The Manual states, however, that the validity of the 

percentage-of-construction-cost  method rests upon the assumption 

that engineering costs vary in direct proportion to construction 

costs irrespective of the location or type of construction under- 

taken. It points out, however, that this is a questionable assump- 
tion because modern materials, methods, and automatic devices usu- 

ally require greater engineering effort than that required previ- 

ously, whereas modern mechanization of construction operations has 

resulted in a slower rate of increase in construction costs. 

The Manual states further that, in view of this disparity, 
there is now a tendency to negotiate compensation on the basis of 

detailed man-hour costs rather than to negotiate by rigid adherence 

to published schedules and curves which are based on a percentage- 

of-construction costs. 

eration of the ranges within which engineering scope may vary,  the 
percentage-of-construction-cost method is, when judiciously 

The Manual concludes that, with due consid- 
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applied, still a valuable tool for general comparison with other 
methods of fee computation. 

A report, issued in 1960 by the National Society of Profes- 
sional Engineers, contains the following statement: 

"Engineering fees are dependent on many uncontrollable 
variables and it is impossible and impractical to gener- 
alize on an engineering fee as a function of construc- 
tion cost for a specific project." 

A joint brief of the Consulting Engineers Council, the Na- 
tional Society of Frofessional Engineers, and the American Society 

of Civil Engineers to the Comptroller General concerning the prob- 

lem of statutory fee maximums for engineering services states that, 

although there is some correlation between engineering and con- 

struction costs, the validity of the percentage-of-construction- 
cost method of determining A-E fees rests upon the questionable 

premise that engineering c o s t s  vary in direct proportion to con- 
struction costs. The brief notes that engineering costs have 
risen, and will continue to rise, nearly twice as fast as construc- 
tion costs in general. 
Conclusion 

As previously stated it has been the position of our Office 
that consultant engineer fees should be based on the estimated 

value of the services to be rendered. 

substantially affirmed by the expression of the professional socie- 

ties of architects and engineers as recited above. 

This position appears to be 

We believe that the requirement for the submission and certi- 

fication of cost or pricing data by A-E firms (see p .  25) implic- 
itly calls fo r  the negotiation of A-E fees in terms of t he  esti- 
mated value of the A-E services based upon due consideration of 

cost or pricing data submitted by the negotiating A-E firm. We 
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bel ieve  f u r t h e r  t h a t  th is  same concept i s  t h e  underlying p r i n c i p l e  

of negot ia ted  cont rac t ing  and should be followed i n  t h e  nego t i a t ion  

of a l l  con t rac t s  f o r  A-E se rv ices  which a r e  subjec t  t o  t h e  compet- 

i t i v e  negot ia t ion  requirements of Public Law 87-653 and t h e  FPR a s  

s t a t e d  on page 33.  



SCOPE OF REVIEtJ 

Our review of the adminis t ra t ion  by major Federal  cons t ruc t ion  

agencies was d i rec ted  t o  c e r t a i n  s t a t u t o r y  and regula tory  requ i re-  

ments r e l a t i n g  t o  A-E fees  and t o  the  methods by which agencies de- 

termine and negot ia te  A-E f e e s .  Our review included an examination 

of the  s t a t u t e s  and l e g i s l a t i v e  h i s t o r y  r e l a t i v e  t o  these  require- 

ments, the prescr ibed p o l i c i e s  and procedures of the  agencies r'or 

implementing such requirements,  and a se lec ted  number of A-E con- 

t r a c t s  t o  a s c e r t a i n  the  general  p rac t i ces  and i n t e r p r e t a t i o n s  of 

the  agencies i n  administering these reqiiirements. W e  a l s o  m e t  on 

severa l  occasions with r ep resen ta t ives  of the  American I n s t i t u t e  of 

Arch i t ec t s ,  t h e  Consulting Engineers Council, t h e  National Society 

of Profess ional  Engineers, the  American Society of C i v i l  Engineers,  

and the Engineering Division of the  American Road B u i l d e r s  Associa- 

t i o n  and obtained t h e i r  comments on c e r t a i n  matters  discussed i n  

t h i s  r e p o r t .  T h e  Society of American Registered Archi tec ts  and the 

National Constructors Association a l s o  furnished us with t h e i r  com- 

ments on our d r a f t  r e p o r t .  

Our review was made a t  the  headquarters i n  Washington, D . C . ,  

and a t  c e r t a i n  f i e l d  l o c a t i o n s ,  a s  necessary,  of the  following 

agencies which cont rac t  f o r  A-E se rv ices .  

Department of Agricul ture  
Department of Commerce 
Department of Defense 
Department of Health,  Education, and Welfare 
Department of the I n t e r i o r  
Department of S t a t e  
Post Off ice Department 
Treasury Department 
Atomic Energy Commission 
Federal  Aviation Agency 
General Services  Administration 
National Aeronautics and Space Administration 
Veterans Administration 
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Consideration of the reasonableness of the fees paid to A-Es 
and of the cos t  or pricing data furnished to some agencies by the 

A-Es was not within the scope of our review. 
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COPY 

APPENDIX I 
Page I COMPTROLLER GENERAL OF THE U N I T E 0  STATES 

WASHINGTON O C  21545 

December 12, 1966 

Dear b3r. Secretary: 

By letter d a t e d  November 5, 1966, the Assistant Secretary of 
Defense (Installations and Logistics) furnished us with replies to 
certain questions which we raised in a letter dated September 9,  1966, 
with reference to our current Government-wide study on the applications 
and interpretations of the fee limitations imposed by four statutes 
codified in title 10 of the United States Code. 

In our letter of September 9 we asked the following five questions: 

"1. Whether the &percent fee limitations imposed by 
the various statutes on the three military departments are 
applicable to both fixed-price and cost-type contracts. In 
this connection, we he16 in decision B-152306 dated August 31, 
1966, copy herewith, tht the fee limitation in 41 U,S.C. 
254ib) should not be aoninistratively restricted t o  cost- 
ty-pe contracting only. 

"2. What is the legal  basis for excluding certain 
contract costs in applying the various statutory fee bimi-  
tations? We have taken the position that a.11 costs--without 
exception--incurred i n  rendering architectural or engineering 
services in connection with public works projects are techni- 
cally subject to the statutory 6-percent fee limitation imposed 
by 41 U.S.C. 2 j 4 ( b j .  

"3. Under w h a t  circumstances i s  the authority in 10 U,S,C. 
2304(a)(4); 
negotiating azhitec t -engineer contracts ? 

id. 2304(8)(17); 4540; 7212; and 9540 invoked in 

"4. \hat is the justification for negotiating contracts 
under 10 U.S.C. 4540; 7212; and 9540 in view of the broad 
authority of 10 U.S.C. 2304(a)(4)? 
contract entered into by a particular military department con- 
sidered to be subject to 10 U.S.C. 23o6(d) OF to the limitxi- 
tion in the above-referenced sections? 

Is the architect-engineer 

"5. Are archit,ect-engineer contracts negotiated in 
accordance with 10 U.S.C. 2304(g) and 2306(f) as imple- 
mented by the pertinent provisions of the Armed Services 
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Procurement Regulation? If the requirements of these 
sections are not considered to be applicable in the 
negotiation of architect-engineer contracts please 
explain the basis of such position." 

The responsee of the Assistant Secretary to these questions were 
as follows: 

"1. The six percent fee limitation applies to a l l  
architect-engineer contracts .. 10 U,S.C. 2306( d) applies 
to coet-plus-fixed-fee contracts; 10 U.S.C. 4540, 7212 
and 9540 apply to fixed-price and cost-type contracts. 

' ' 20  In accordance with the above statutory provi- 
sions, costs incurred in the production and delivery of 
designs, plans, drawings and specifications are consid- 
ered to be subject to the 6% fee limitation, 
is understood that certain costs need not be treated as 
being within the 6% fee limitation. These include, for 
example, reimbursement of travel expenses, expenditures 
for expert technical assistance and Eamounts representing 
payments fcr technical supervision of the construction 
work. See 21 Comp. Gen. 580; 22 Comp. Gen. 464. In addi- 
tion, we have considered that certain preliminary costs 
such as field surveys and investigations are not subject 
to the s i x  percent limitation. 

However, it 

"3. and 4. Both the Army and the Air Force utilize 
the authority of 10 U.S,C. 2304(a)(4) to negotiate domestic 
architect-engineer contracts. As you are aware, 10 U.S.C. 
7212, applying only to the Eavy, provides for contracts 
'without advertising.' Therefore, since the use of 10 
U.S.C. 2304(a)(k) is limited by the Armed Services Procure- 
ment Regulation t o  situations in which no other negotiation 
exception is available, Navy architect-engineer contracts 
cite 10 U.S.C. 2304(a)(17) as negotiation 'otherwise author- 
ized by law. ' 

"It is considered that 10 U,S.C. 2306(d) applies to 
cost-plus-fixed-fee contracts only. The fee limitations of 
10 U.S.C. 4540, 7212 and 9540 apply to both fixed-price and 
cost-type contracts and, whether or not wed as authority to 
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negotiate,  the  fee  l imi ta t ions  the re in  are considered 
appl icable  t o  all architect- engineer contrac ts .  

"5. Concerning the  requirement of 10 U.S.C. 
2304(g) f o r  competition, the  provisions of' s ec t ion  
X V L I I  of t h e  Armed Services Procurement Regulation 
are followed wi th  respect  t o  the  s o l i c i t a t i o n s  and 
a w a r d  of architect- engineer contrac ts .  Since the  
standards of professional  p rac t i ce  f o r  a r c h i t e c t s  
and engineers d o  not permit them t o  compete f o r  con- 
t r a c t s  on a p r i c e  basis, t h e  se lec t ion  of a contractor  
is based on technical  a b i l i t y .  
402.2, a minimum of three firms are se lec ted .  
t ions  are then conducted w i t h  the f i r s t - s e l e c t e d  firm. 
I n  the event that a fair  and reasonable p r i ce  not i n  
excess of the  Government estimate cannot be obtained, 
negotiat ions are then conducted with the  f i r m  next i n  
order of preference. See ASPH 18-306.2. We bel ieve  
that t h i s  procedure requires  the  maximum competition 
conaistent  with the  nature and requirements of the  
services  being procured. 
2306(f),  the  provisions of the  Armed Services Procure- 
ment Regulation a r e  followed i n  that cos t  o r  p r i c ing  
d a t a  together with the  appropriate c e r t i f i c a t e  is 
obtained as required under ASPR 3-807.3. " 

A6 s e t  f o r t h  i n  ASP8 18- 
Negotia- 

With respect  t o  10 U.S.C. 

The concept of l imi t ing  t o  6 percent the fee payable t o  a rch i t ec t-  
engineers w a s  d e r i v e d  from Publ ic  Law 43, approved Apri l  25, 1939, and 
Public Law 309, approved August 7, 1939. Sections 3 sand 2 of Public 
Laws 43 and 309, respect ively ,  provided: 

"Sec. 3. menever deemed by him t o  be advantageow 
to the mtioml defeme, and providing that i n  %he opinion 
of %be Secrcbry of %he Navy the existfl2g facili%ies of 
-khe Naval Estcsb'Fishmmt are inadequate, t h e  Ssere%e%ry of 
the Navy is  hereby authorized t o  employ, by con t rac t  or 
oLh&s%biple, outside aPehitectmd OP" sngineekim corpora.- 
tions, firms, OF individuals  for  the production and 
delivery of the: designs, plana, drawings, and speif ica-  
tiions required f o r  the accomplishment of any naval public 
works or u t i l i t i e s  project or t h e  construction of any mml 
vesse l ,  a i r c r a f t ,  o r  part thereof,  without reference LO t h e  
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Class i f ica t ion A c t  of 1923 (42 S t a t .  lw), as amer!ded 
(5  U. S. C , ,  Ch. l3), o r  t o  sec t ion  3709 of the  Revised 
S ta tu tes  of the  United S t a t e s  (41. U. S. C .  5 ) .  I n  no 
case shall the  fee  paid fo r  any service  authorized by 
t h i s  sec t ion  exceed 5 per centum of the  estimated cos t ,  
as determined by the  Secretary of the Navy, of the  
p ro jec t  t o  which such fee  is applicable."  

''Sec. 2. Whenever deemed by him t o  be advantageous 
t o  the  na t iona l  defense, and providing t h a t  i n  the  opinion 
of the  Secretary of War the e x i s t i n g  f a c i l i t i e s  of the  War 
Department are inadequate, the  Secretary of War is hereby 
authorized t o  employ, by contrac t  o r  otherwise, outside 
a r c h i t e c t u r a l  o r  engineering corporations, firms, or 
individuals  fo r  the  production and del ivery  of the  designs, 
plans, drawings, and spec i f i ca t ions  required for  the  
accomplishment of any public worlns o r  u t i l i t i e s  p ro jec t  
of the  War Department without reference t o  the  Class i f i ca-  
t i o n  Act of  1923 (42 S t a t .  1488), as amended ( 5  U. S. C . ,  
ch. 131, or t o  sec t ion  3709 of the  Rev i sed  S ta tu tes  of 
the  United S t a t e s  (41 U. S. C .  5 ) .  I n  no case shall the  
fee  p a i d  for  any service  authorized by t h i s  sec t ion  exceed 
6 per centum of the estimated cost ,  as determined by the  
Secretary of idar, of the  p ro jec t  t o  which such fee i s  
applicable.  '' 
The two s t a t u t e s  are subs tan t i a l ly  similar; however, sec t ion  3 

applied not only t o  public works o r  u t i l i t i e s  but  also t o  t h e  con- 
s t r u c t i o n  of any naval vessel ,  a i r c r a f t  or  p s r t  thereof ,  wheress, 
sec t ion  2 was appl icable  t o  only public works or  u t i l i t i e s  projec ts .  
These two s t a t u t e s  were codified by the act  of August 10, 1956, as 
10 U.S.C. 72.12 and 4540, and the  corresponding provision f o r  the  
A i r  Force, derived from sec t ion  2, supra is  codified a t  10 U.S.C. 
9540. Both the  o r i g i n a l  s t a t u t e s  and the  codif ica t ions  r e f e r  t o  
contrac ts  for "producing and del iver ing designs, plans, drawings, 
and specifications." I n  21 Comp.  Gen. 580, we considered the legal 
e f f e c t  of the &percent fee  l i m i t a t i o n  i n  sec t ion  2, supra, on a 
cost-plus-a-fixed-fee contrac t  f o r  architect- engineer services  and 
stated a t  pages 586-587: 

----.-' 

"Summarizing, I f ind nothing i n  the  ac t  of 
August 7, 1939, or  i n  the  l e g i s l a t i v e  h i s to ry  of 

4 5  
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that R C ~ ,  or  in the general practice obtaining with 
respect to Government or private contracts for  archi- 
tectural or engineering services which serves t o  
establish that the six-percent Limitation imposed 
on the fees payable under contracts authorized by 
section 2 of the act was intended to relate t o  fixed 
fees under cost-plus-a-fixed-fee contracts. 
contrary, an examination of each of the factors which 
it is permissible to consider in aid of statutory con- 
struction discloses many indications that the Congress, 
in imposing the limitation, contemplated that the fee 
which was limited to six percent should include every- 
thing ordinarily covered by the fee in percentage-fee 
contracts for services of the type here involved. 'I 

On the 

O u r  decision st 22 Comp. Gen. 464, 466, amplified the above 
decision and held : 

'I+ * * In other words, where contracts cover 
both the preparation and dellvery of designs, plans, 
etc., and the furnishing of supervisory services, the 
provision in the act of August 7 ,  1939, limiting fees 
of architect-engineers t o  6 percent of the estimated 
cost of the project involved, applies to that part of 
said contracts which covers the 'production and delivery 
of the deeigns, plans, drawings, and specifications.' 
Accordingly, in determining whether the statutory lbi- 
tation has been exceeded there need be considered only 
the question a6 to whether the total of the mounta p a i d  
t o  the contractors a8 reimbursement of expenses and as 
fee8 for the preparation and delivery of designs, etc., 
exceeds 6 percent of the estimated cost of the project; 
and there need not be included in the computation any 
amounts paid to the contractor as reimbursement of 
expenses or  as cQmpensation for technical supervision 
of the work." 

We therefore agree that the codifications of the 1939 statutes 
apply t o  a l l  types of contracts and that costs which do not relate to 
the prepration of designs, plans, drawinga, and specifications may be! 
regarded as not subject to the 6-percent limitation imposed by those 
statutes. 

46 
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However, we do not  agree t h a t  the  codif ica t ion a t  13 U.S.C.  
2306(d) appl ies  only t o  cost-plus-a-fixed-fee contracts .  Section 
2306(d) provides, i n  per t inent  pa r t ,  that "The fee fo r  performing 
a cost-plus-a-fixed-fee contract  f o r  a r ch i t e c tu r a l  o r  engineering 
services  f o r  a public work or  u t i l i t y  plus the  cos t  of those serv-  
ices  t o  the contractor may not be more than 6 percent of the es t i-  
mated  cos t  of that work or  project ,  not  including fees." 

The foregoing is a codif ica t ion of a por t ion of sect ion 4(b) 
of the Armed Services Procurement Act of 1947 which reads: 

"* * * and that 8 fee inclus ive  of the cont rac to r ' s  
cos ts  and not  i n  excess of 6 per centum of t he  estimated 
cost ,  exclusive of fees, as determined by t h e  agency head 
8t the  time of enter ing i n t o  the  contract ,  of the  p ro jec t  
t o  which such fee is applicable i a  authorized i n  contracts  
for  a r ch i t e c tu r a l  or engineering services  r e l a t i n g  t o  any 
public works or u t i l i t y  p ro jec t ) .  * * *" 
Public Law 1028, 84th Congress, 2d session,  approved August 10, 

1956, 7OA Sta t .  1-685, r e v i s e d ,  codified and enacted i n t o  l a w  t i t l e  
10 of the  United S ta tes  Code, en t i t l ed  "Armed Forces." Section 53 
of that Law spec i f i c a l l y  repealed sect ion 4(b)  of the  Armed Services 
Procurement A c t  of 1947, but it was provided i n  sec t ion  49(tt) thereof 
that: 

" * * * it is the l eg i s l a t i ve  purpose t o  restate, 
without substantive change, the  law replaced by those 
sect ions  on the e f fec t ive  date of th i s  Act. * * *" 
Senate Report No. 24.84, 84th  Congress, 2d session,  on H.R. 7049- 

which was enacted as Public L a w  1028--contains an explanation of t h i s  
provision on pages 19-21: 

" 5 .  Restatement of substance 

"The objective of the new t i t les  bas been t o  restate 
ex i s t ing  l a w ,  not t o  make new l a w .  Consistently w i t h  
the general plan of the  United States Code, t he  p e r t i -  
nent provisions of l a w  have been f r ee ly  reworded and 
rearranged, subject  t o  every precaution agains t  d i s -  
turbing ex i s t ing  r i gh t s ,  pr iv i leges ,  dut ies ,  or  func- 
tfons.  Adherence t o  the sdbs'cance of ex i s t i ng  l a w ,  

4 7  
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however, ha6 not always meant adherence to the letter 
of the statute. Where court decisions, opinions of 
officials such as the Attorney General or the Comp- 
troller General, executive orders, regulations, or 
well-established administrative practice have estab- 
lished authoritative interpretations clarifying 
ambiguities in the law, the text has been reworded 
to express those interpretations. 
been explained in the applicable revision notes. 

These changes have 

"6. Revision of language: style 

"Codification involves the apparent paradox..that 
laws must be cbanged in form that they m y  remain 
unchanged in substance. 
that are being consolidated would result in obscurity, 
ambiguity, prolixity, and inconsistency. Problems of 
construction that do not exist when inconsistencies in 
language appear in independent enactments necessarily 
arise when they are juxtaposed in a single reenactment. 

Not to reword the statutes 

* * * * it 

"rt is sometimes feared that mere changes in termi- 
nology and style will result in changes in substance or 
impair the precedent value of earlier judicial decisions 
and other interpretations. This fear might have some 
weight were this the usual kind of amendatory legislation, 
where it can be inferred that a change in language is 
intended to cknge  substance. In a codification statute, 
however, the courts uphold the contrary presumption: the 
l a w  is intended to rerrain substantively unchanged. * * * 

"The presumption that the substance of the l a w  is 
intended to remain unchanged is strongly buttressed by 
the inclusion of section 49 (a), providing that 'In 
sections 1-48 of this A c t ,  it is the legislative pur- 
pose to restate, without substantive change, the law 
replaced by those sections on the effective date of 
this Act. I "  

It is thus imperative to consider the intent and meaning of 
section 4(b) of the .Armed Services Procurement Act of 1947 since 

4 8  
c 
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the legal  e f f ec t  of t h i s  sect ion would govern, i n  large measure, the  
in terpreta t ion of 10 U.S.C. 2306(d) from which it vas d e r i v e d .  

The fee l imi ta t ion  i n  sect ion b(b) is  couched i n  Langdage indica- 
t i v e  of an in tent ion t o  accomplish the  sane l eg i s l a t i ve  purpose of the  
1939 s ta tu tes .  The 1939 s ta tu tory  Limitation broadly appl ies  "to con- 
t r a c t s  for architect-engineer services"  without any reference t o ,  or  
any indication of,  an in tent ion t o  r e s t r i c t  i t s  appl icat ions  t o  a 
spec i f ic  type of contracting. This i s  reasonably supported by the  
f a c t  t h a t  cost-plus-a-fixed-fee type of contracting was not generally 
used u n t i l  authorized by the a c t  of June 28, 1940, 54 Sta t .  676, 677. 
Eence, it may B e  s a i d  that the  Congress was not l eg i s l a t i ng  so le ly  i n  
the  area of cost-plus-a-fixed-fee contracting. 
l imi ta t ion,  l i k e  the 1939 fee l imi ta t ions ,  i s  one on the  t o t a l  compensa- 
t i o n  of an architect-engineer as distinguished from the  other "f ixed" 
fee  or p r o f i t  l imi ta t ions  imposed by the  1947 s t a tu t e .  

Moreover, the  1947 fee 

We recognize that the  l eg i s l a t i ve  his tory  references quoted i n  
t o  the  Adminis- 

t r a t o r  of Veterans Affairs ,  might support the posi t ion of your Depart- 
ment i n  the  matter. However, w e  believe it more reasomble t o  impute 
t o  the Congress a n  in tent ion t o  f i x  a l imi ta t ion  on fees payable t o  
architect-engineers regardless of whether they be "fixed fees" f o r  
determining p r o f i t  or fees  measuring the total cornpensstion, however 
computed unde r  contract ,  payable t o  professional  a rch i tec t s  or 
engineers. 

our decision of August  31, 1966, 46 Comp. e n .  -' 

There remains, however, for  consideration the  weight t o  be given 
t o  the language used i n  the codif icat ion a t  10 U.S.C. 2306(d) which 
refers only t o  the "fee for performing a cost-plus-a-fixed-fee con- 
t r a c t  fo r  a rch i tec tu ra l  or engineering services. '' (Empbsis supplied. ) 

As s ta ted above, section 4(b) of the  Arrned Services Procurement 
Act of 1947 was codified by the a c t  of August 10, 1956, Public Law 
1028. 
reference sect ion 4 of the 1947 s t a t u t e  as the  source s t a tu t e ,  they 
do not indicate the l eg i s l a t i ve  purpose and i n t en t  of the  language 
changes of the codification.  However, both the Senate and House 
Reports on the codif icat ion l eg i s l a t i on  state that :  "For each sec- 
t i on  of the new t i t l e s  a revis ion note has been wri t ten  showing the 

While the  h i6 tor ica l  and revis ion notes t o  10 U.S.C. 2306 

- 

source l a w  e (Empha- 
sis supplie no change 

4 9  
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Turning now to the codification of section 4(b) of the 1947 act, 
it is quite apparent that fixed-price architect-engineer contracts are 
not mentioned as subject to the 6-percent fee limitation. 
apparent that to give effect to such silence could produce an absurd 
result since, under the language of the codification, tbe fee limita- 
tion could be avoided by contracting on et fixed-price basis. 
fore would seem to follow that the apparent exclusion of fixed-price 
contracts from the fee limitation resulted from inadvertent error since, 
as we s ta ted  above, there was no legislative intent to change the law. 
In that connection, we think there can be no doubt that section 4(b) of 
the 1947 sct applied to all architect-engineer contracts regardless of 
type. See B-152306, cited above. ASPR 18-306.2(b) restricts the fee 
of fixed-price architect-engineer contracts to 6 percent of the esti- 
mated construction cost of the project to which such architect-engineer 
services apply. 
tracts for architectural or engineering services" not t o  cost-plus-a- 
fixed-fee contracts for such services. 

It is equally 

It there- 

Also compare ASPR 3-405.5(~)(2) which refers to "con- 

It is Therefore our view that the fee limitations of 10 U.S-.C. 
2306(d) should not be considered as legally restricted to one type or 
class of contracting. 

There is next; f o r  consideration the reply of the Assistant Secre- 
tary to our second query; that is, the legal basis for excluding certain 
contract costs i n  applying the &percent fee limitation. It is stated 
in the November 5 response that certain costs, exemplified by specific 
categories of costs, need not be treated as being within the s t a tu to ry  
fee limitation, citing in support thereof o w  decisions at 21 Comp. 
Gen. 580, and 22 id. 464. Additionally, it is pointed out that certain 
preliminary costsTfiefd surveys and investigations) are not subject to 
the limitation. The current provisions of the Armed Services Procure- 
ment Segufation (ASPH) reflect the above-stated position. ASPR 18- 
306.2(b) and 18-306.3 provide with respect to firm fixed-price type 
architect-engineer contracts and cost-reimbursement contracts for 
architect-engineer services that: 

"* * * If, however, the contract also  covers any 
type services other than the preparation of designs, 
plans, drawings and specifications, that part of the 
contract price €or such other services shall not be 
subject to the six percent (6%) limitation. I'  
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in meaning wras intended by the Comgrem *om the scope of the 1947 act. 

where it is etented that "These changes b v e  been explained in the 
applicable revision notes " 

SBB, also, p g s s  19-21 of Semte Rep0s.t; NO. 24-84, referred to above, 

In the foregoing regard, the courts will preslune that a cbange 
in phraseology or the addition or omission of words was not intended 
to change the meaning of a particular statute unless a contrary 
intent is clearly expressed. 
Sutherland (Eorack, 3 r d  e d .  ), Statutory Construction, section 3709. 
Moreover, It has been judicially recognized that, in proper case6, it 
is permissible to supply omitted words in legislation if to do so 
would avoid absurd or unintended results. 50 Am. Jur., Statutes, 
sections 234 and 447; Sutherland (Horack, 3rd ed,)> Statutory Con- 
struction, section 4924, et seq. 

82 C.J.S., Statutes, section 276(b); 

-I_ 

We are aware of the rules of statutory construction which pre- 
clude resort to legislative history of statutes in the absence of 
ambiguity. This "plain nieaning" rule of construction was applied in 
early Supreme C o u r t  decisions dealing with revisions and codifications 
to preclude examination of prior statutes to determine whether error6 
of omission, etc., h a d  been made. United States v. -9 Bowen 100 U.S. 
508; Cambria Iron Company v. Ashburn, 118 U,S. 54; United States v ,  
Lacher, 134 U.S. 624. But more recent decisions make it clear that, 
in addition to considering the express language of a statute, it is 
proper t o  a l so  consider the original statute as w e l l  as contempora- 

- 

Salaried Employees v. Westinghouse Electric Core., 3J+8 U.S, 437; 
Puerto Rico v .  Shell co., 302 U.S. 253, 258; Harrison v. Northern 
Trust Co., 317 n, 479; District of Columbia v-  blur- . .  E X T -  
icance of the words used in a statute would produce an unseasonable 
result, it is not only proper, but  necessary) to exmine the legis-  
lative history of the enactments. Ozawa v. United States, 260 U.S. 
1.78, 194. 

Although it cannot be said that the Language of LO U.S,C. 2306(a) 
is ambiguous, there is authority for concluding "ambiguity" when 
literal interpretation of the statute would lead to an unreasonable, 
unjust, or impracticable result such as would compel the belief that 
the Congress did not intend such result. 82 C.J.S. I Statutea, section 
322b(3)3 50 Am. Jur., Statutes, section 226. 
129 F. Supp, 914, 920, reversed on other grounds 231 F. 2d 884, .certi- 

Cf. Giann v. United States, --  
orari denied 352-U.S.-926. 
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\[e have already agreed that only the contract  cos t s  a t t r i bu t ab l e  
t o  the production and delivery of designs, plans, drawings, etc, ,  are 
subject  to the  fee  l imi ta t ion  imposed by the  1939 s t a t u t e s  as codified.  
we adhere t o  o w  conclusion i n  21 Comp. Gen. 580 and 22 i d .  464 with 
reference t o  Certain cos t  items that may be excluded f r o r o p e s a t i o n  
of the 1939 l imi ta t ion.  Howevers we believe appl ica t ion of those 
decisions i n  the broad sense t o  the fee l imi ta t ion  prescribed by 
10 U.S.C. 2306Cd) i s  not j u s t i f i e d .  

It is  necessary again t o  consider the  l ega l  import of sect ion 4(b) 
of the  1947 a c t  from which the  codif ica t ion of sec t ion  2306(d) was 
derived e 

House Report No. 109, 80th Congress, 1st session,  on H,K. 1366, 
which was enacted as the Armed Services Procurement A c t  of 1947, con- 
t a in s  QII analys is  of the  l eg i s l a t i on  prepared by the  then War Depart- 
ment which, together with the Department of the  Navy, d r a f t e d  the  
leglslsation. 
1366 reads i n  p w t i n e n t  part: 

Page 33 of that repor t  dealing with sec t ion  4 of E,R. 

"It is  also directed that agreements f o r  the  fur- 
nishing of a r ch i t e c tu r a l  or engineering services  r e l a t i n g  
t o  any public works or u t i l i t y  project  shall not provide 
f o r  the payment of a fee i n  excess of 6 percent of the  
estimated cost  of the  project .  In t h i s  instance it should 
be noted that  the  l imi ta t ion  of the fee t o  the  contractor 

s 

of the RC$ of.  April 25, 3.939, above referred t o  (54 Stat. 
591; 34 U.S.C. 556)." (Emphasis supplied.) 

I n  contras t  t o  the  1939 s t a tu t e s ,  the  1947 s t a t u t e  f ixed  a maxi- 
mum fee " in  contracts  f o r  a r ch i t e c tu r a l  o r  engineering ~ e r v i c e s . "  
l imi ta t ion  i n  sect ion 4(b) therefore  relates t o  the  maximum fee payable 
u n d e r  such contracts  and is not related t o  the  "cost" of profess ional  
services involved i n  furnishing designs, plans, etc. I n  f a c t ,  it, is 
s ign i f i can t  that the 1947 s t a tu t e ,  as distinguished from the 1939 
s b t u t e e ,  makes no reference t o  the  "production and del ivery  of the  
deeigm, plans, drawings, and speci f ica t ions ."  Rather, t he  codifica-  
t i o n  limits the  fee for  "performing" a contract  f o r  " a rch i tec tu ra l  o r  
engineering services.  'I Further, unlike the  1947 a c t ,  the 1939 s t a t u t e s  
l im i t  the  fee which may be paid f o r  ''any service  authorized" by the  
s t a t u t e s ,  that is, services r e b t i n g  t o  the  preparation and delivery 
of designs, plans, e tc .  

The 

We regard the 19.47 l im i t a t i an  as codified as 
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one upon the total contract price for "architectural OF engineering 
services'' and not a limitation upon the fee for a portion of the con- 
tract services. 
amounts (costa plus profit) that Legally may be paid under a contract 
for these professional services irrespective of whether particuhar 
contract costs relate to the production and delivery of designs, 
plans, etc., or whether they represent travel expenses, costs of 
expert technical assistance or for supervision of construction, or 
the l i k e .  Moreover, contract costs categorized as engineering serv- 
ices are also subject t o  the fee limitation since section 2306(d) 
refers to "engineering" services as vel1 as to "architectural" 
services 

ID OUT opinion, section 2306(d) limits the total 

We are aware of the long-eshblished administrative practice of 
excluding certain contract costs from application of the fee limita- 
tion because they do not relate to the production and d e l i v e r y  of 
designs, plans, etc. However) 8s stated above, such exclusions are 
bottomed on the particular language of the 1939 statutes as codified. 
The language of section 23O6(d) is not susceptible to the same inter- 
pretation, and o w  decisions in 21 and 22 Comp. en. do not constitute 
overriding precedents since those decisions were concerned with the 
1939 statutes and not with section hgb) of the 1947 act a8 codified 
in 10 U.S.C. 2306(d). 

While we are of the opinion that section 2306(d) permits no 
exclusions of costs from application of the 6-percent fee limitation, 
no action in cases involving this question will be taken by our Office 
since we are currently conducting a Government-wide review of architect- 
engineer contracting procedures generally with the view to s&a-t%ing 
appropriate recommendations to the Congrese early next year .  

The Assistant Secretary advises that both the Arrny and the Ais 
Force u-bilize the authority of 10 U.S,C, 2304(a)(4) Lo negotiate 
domestic architect-engineer contractB, and that since 10 U.S,C.  7212, 
specifically applicable to the Navy, authorizes such comtracte witbout 
advertising, Navy architect contracts are negotiated under 10 U.S.C,  
2304(a)(17) as "otherwide authorized by hw." In this regard, it is 
pointed out that ASPR 3-204.3 limits the we of 10 U.S.C, 2304(s)(4)-- 
the negotiation exception relating to personal or professional services- 
to situations wherein no other regotiation exception is available. We 
are further advised that the fee limitations of the 1939 statutes 18 

codified are considered t o  be applicable t o  all architect-engineer con- 
tracts whether or not such statutes are used ae the authority to nego- 
tiate the contracts. 

53 
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We aye of the opinion that the 1939 statutes as codified, 88 well 

While only 10 U,S,C. 7212 spec i f ica l ly  authorizes 
E ~ S  10 U.S.C, 2304(d), const i tute  basic authority t o  negotiate are$%te~%- 
engineer contracts,  
.the NBVy t o  procuye tbsere profeasioml servicea without advertising, 
both the asprnsr ana th? A%r F C E ~ ~  uoula appear t o  b ~ e  the  scguimient 
authority W&H. 18 U.S.C. 4540 a d  9540, reepectively, The 1939 $ b e -  
utes upon which a l l  tkse  codifications w e  based excepted the procure- 
men% of axhitect-engineer serevices from the 8dQef"cfpsllng statute, 
Ipowever, Public Law 1028, which codified the pert inent  portions of .the 
1939 statutes, d i d  not carry forward the advertising exemption with 
respect t o  the Army ab it d i d  speciflcalby i n  t h  CFE%I% of the Mavy. 
See p g a %  388 and 524 of Senate Report Eo. 24-84, 84th Corqpe88, 2d 
se8sion, on the codification legis la t ion.  The bssia for the om2ssion 
%n the case of the  Army is not  explained in the legislative his tory 
of the codffication s t a tu t e  or  i n  the historical and revision notes to 
the applicable code tsections, flowever, Bines section 49 of the codi- 
fication s t a tu t e  provided t b ~ t  it W ~ E I  the legislative pwpo~se t o  
"reatate, without substantive change," the l a w  superseded by the 
codification, we feel tbt the omission of the advertising exmptilon 
was imdvertent. For this reason, and i n  the Light of' the principle~s 
of statutory construction discussed above, we believe that sections 
4540 m d  9540 of title 10 should be regarded 88 8 bests for authoriz- 

10 U.S.C.  2304(a)(17). 
ing th@ EX?$otiatbn of mChi*Ct-eRgfD@eping C o R t ~ & b c t a  pmsuant to 

We do not, however, believe that the codifications of the 1939 
s b t u t e s  are self-executing. Under these statutes, the head of the 
ra i l i tmy department must determine that it is advantageous to the 
rmaatioml defense a d  that existing mili tary facilities are inadequate 
before the procmenenC authority of those ~tatute~ m y  be invoked, 
See Senate Report No. 263, 76th Congress, 1st seesion, on R , R ,  4278 
wbich'ms enacted as Public Law 43, approved April 25, 1939, a d  com- 
panion House Report No. 1312, 76th C o n g ~ e ~ s ,  1st ssssim, 
that sufficient s ta tutory bases exist  for  8 delegation of authority 
t p  gmke the detemimt ions  requimd by the codifications. 
U,S.C. l 3 3 ( d ) ,  and section 5 of ReQrganiZatfOa Plan Noe 6 of 1953$ 
67 s b t .  639. 

We a ~ s m e  

See 20 

"he &-percent l imita t ion of the 1939 codifications has reference 
only t o  those architect-engineer contracts negotiated under those codi- 
fications. Hence, the permissive exclusions of costs  from application 
of that fee limitation m y  be reflected only i n  contracts executed pur- 
suant t o  those codifications and not in contracts executed pursmnt Lo 
the negotiation authority of 10 U . S . C .  2304(a)(4). 
respect, w e  point out again that the fee l imita t ion of section 2306(d)-- 

In the h%bbeao 

5 4  
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applicable to contracts negotiated under section 2304(a)(4)--should 
not be restricted to costs involving only the preparation and delivery 
of designs, plans, etc., such as is the case under the 1939 codifications. 

We are further advised in the November 5 letter that, with refer- 
ence t o  the requirements of 10 U.S.C. 2304(g) for competitive negotia- 
tion, the provisions of section XVIII, ASPR, are followed in the 
solicitation and award of architect-engineer contracts. 
it is pointed out tht since the standards of professional practice of 
architects and engineers do not permit price competition for award of 
a contract, the selection of the contractor is based on technical 
ability. The selection and negotiation procedures as set out in ASPR 
18-402.2 and in ASPR 18-306.2(a), respectively, reflect the foregoing 
principle, 

In this regard, 

ASPR 3-805.1 which prescribes the negotiation procedures to be 
applied in the selection of offerors for negotiation and award is an 
implementation of 10 U.S .C ,  2304(g). That provision of l a w  reeds a~ 
follows : 

“(g) In a l l  negotiated procurements in excess of 
$2,500 in which rates or prices are not fixed by law or 
r eb l a t i oo  and in which time of delivery will permit, 
proposals s h a l l  be solicited from the maximum number of 
qualified sources consistent with the nature and require- 
ments of the supplies or services to be procured, and 
written or oral discwslons shall be conducted with all 
responsible offerors who submit proposals within a com- 
getitive range, price, and other factors considered; 
Provided, however, “hat the requirements of this sUb6eC- 
tion with respect to written or oral discussions need not 
be applied to procurements in implementation of authorized 
set-aside programs or to procurements where it can be 
clearly demonstrated from the existence of adequate com- 
petitiosa or accurate prior cost experience with the 
product, that acceptance of an initial proposal without 
dlscussion would result in fair and reasonable prices 
and where the request for proposals notifies all offerors 
of the possibility that award may be made without 
discussion. ” ( h p h s i s  supplied. ) 

5 5 
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 ne per t inent  provisions of p a r t  8 - - ~ r i c e  Wegotiation Po l ic ies  
and Techniques--of sect ion 111, ASPR, which are particularly f o r  
consideration here are as follows: 

"3-804 Conduct of Negotiations Evaluation of 
offerors' or contractors '  proposals, including p r ice  
revis ion proposals, by a l l  personnel concerned, with 
the  procurement, as w e l l  as subsequent negotiat ions 
with the offeror or  contractor,  shall be completed 
expeditiously. Complete agreement of the  parties on 
all basic  i ssues  shall be the  objective of the  con- 
t r a c t  negotiations. O r a l  discussions o r  wri t ten  
communications 6 b l l  be conducted with o f fe rors  t o  
the  extent  necessary t o  resolve uncer ta int ies  r e l a t i n g  
'to the  purchase o r  the  p r ice  t o  be p a i d .  * * * 

* -% * * )c 

"3-805.1 General. 

"(a) After rece ip t  of i n i t i a l  proposals, wri t ten  
o r  oral discussions shall be conducted with all respon- 
s i b l e  offerors  who submit proposals within a competitive 
range, pr ice  and other f a c to r s  considered, except that 
t h i s  requirement need not necessar i ly  be applied to: 

(i 1 procurements not i n  excess of $2,500; 

(ii) procureinents i n  which p r ices  or mtes are 
f i x e d  by law o r  regulat ions;  

(iii) procurements i n  which time of del ivery  will 
not permit such discussions; 

( i v )  procurements of the set-aside port ion of 
partial se t- as ides  o r  by small business 
restricted advertising; 

( v )  procuraentra i n  which it car, be clearly 
demonstrated from %be existence of adequate 
competition or accurate prior cost experi- 
ence with the  product OF service  that accept- 
ance of the  most f~%vorbbble i n i t i a l  proposal 
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without, discussion would result in a fair 
and reasonable price. ( 
that in such procurements, the request for 
proposals shall notify 811 offerors of the 
possibility that award may be made without 
discussion of propose16 received and hence, 
that proposals should be submitted initiaLly 
on the most fevoreble terms from a price and 
technical standpoint which the offeror can 
submit to the Government. In any case where 
there is uncertainty BS to the pricing or 
technical aspects of any proposals, the con- 
tracting officer shall not make award without 
further exploration and discussion prior to 
award. Also, when the proposal most adva.n- 
tageous to t h e  Government involves a material 
departure from the stated requirements, con- 
sideration shall be given to offering the 
other firms which submitted proposanle an 
opportunity to rsubmit new proposals on a 
technical basis which is comprabla to .that 
of the most advantageous proposal * * Jt 

"(b) Whenever negotiations are conducted with more than 
one offeror, no indication s h l l  be made to any offeror of a 
price which must be met to obtain further consideration since 
such practice constitutes a n  auction technique which must be 
avoided. After receipt of proposals, no information regarding 
the number or identity of the offerors participating in the 
negotiations shall be made Bvailable  to the public or to any 
one whose official duties do not require such knowledge, 
Whenever negotiations are conducted with several offeror$, 
while such negotiations may be conducted successively, all 
offerors selected to participate in such negotiations (see 
(a) above) shall bc offered an equitable opportunity t o  sub- 
mit such price, technical, or other revisions in their pro- 
posals as may result from the negotiations. * * * 

" ( c )  Except where cost-reimbursement type contracts 
a r e  to be used (see 3-805.2), e. request for proposals m y  
provide that after receipt of i n i t i a l  technical proposds, 
such propose Ls will be evaluated to determine those which 

5 7  
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are ecceptable to the Government o r  which, after discus- 
sion, can be made acceptsble, and upon submission of 
prices thereafter, award sha l l  be made to that offeror 
of an acceptable proposal who is the low responsible 
offeror. 

" ( a )  The procedures set forth in (a), (b) and (c) 
above may not be applicable in appropriate cases when 
procuring research end development, or special services 
(such as architect-engineer services) o r  when coat- 
reimbursement type contracting is anticipated, Award 
of 8 contrsct nay be properly influenced by the proposal 
which promises the greateat value to the Government in 
tams of possible performance, ultimate producibility, 
growth potential and other factors rsther than the pro- 
posal offering the lowest price or probable cost and 
fixed fee. 

" ( e )  When, during negotiatione , a substantial chnge 
OCCUTS in the Government's requirements, or a decision is 
reached to relax, increase or otherwise modi* the scope 
of the work or statement of requirements, such change or 
modification shell be made in writing as an amendment to 
the request for proposal or requeplt for  quotations, and 
a copy e b l l  be furnished to each prospective contractor. * * JC" 

While subsection ( d  ) provides that architect-engineer contracts 
m y  be excluded from the above procedm@hi,FR 3-102(c) provides: 

"Negotiated procurements shall be on a competitive 
basis to the maximum practical extent. * * *" 

The procedures followed in obteining architect-engineer ssrviceer 
in essence result in "sole source" procurenant in that once a prospec- 
tive contractor is "selected" on the basis of technicer1 ability, nego- 
tietions ere  conducted with him alone t o  the exclusion of other equally 
qualified architect-engineers. An examination of part 4 of ASPR X V I I I  
reveals that the procedures for the "selection" of architect-engineer 
fims for the award of contracts do not conform strictly to the requira- 
ments of ASPR 3-500, et =., respecting the preparation of requests for 
proposals or reguestsfor quotations ~ 

engineers are selected from those fims which, after filing GSA Standard 
Under c * a r e n t  procedures, architect- 
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Form 251, "U.S. Government Architect-Engineer Questionnaire," are 
Listed in an architect-engineer qualifications data file.  
provisions of ASPR XVIII are somewhat inconsistent with the provi- 
sions of ASPR 1x1 dealing with procurements by negotiation generally. 
These provisions in ASPR 111 which, in the main, are implenentations 
of the negotiation authorizations and limitations prescribed in title 
10 of the United States  Code substantially reflect the long-established 
administrative practice6 employed in securing architect-engineer serv- 
ices. 

These 

ASPR 18-402.1 is illustrative of the practices followed: 

"Selection Policy. The selection of architect- 
engineer firms for professional services contracts 
shall be accomplished in accordance with the proce- 
dures set forth in this part. Such selection shall 
not be based upon competitive bidding proceduree, but 
rather u~on the professional aualifications necessary 
for the satisfactory performance of the services 
reouired, subject to the following additional 
considerations: 

(i) specialized experience of the firm in 
the type of work required; 

(ii) capacity of the firm to accomplish the 
work in the required time; 

(iii) past experience, if any, of the firm 
with respect t o  performance on Depart- 
ment of Defense contracts; 

(iv) location of the firm in the general 
geographical area of the project, pro- 
vided that there is an appropriate number 
of qualified firms therein for considera- 
t ion; and 

(VI volume of work previously awarded to the 
firm by the Department of  Defense, with 
+.he object of effecting an equitebble dis- 
tribution of Deprtment of Defense 
architect-engineer contracts mong quali- 
fied architect-engheer firm '' 

5 9  



APPENDIX I 
Page 19 

Departnent of Defense Directive No. 4105.45 prescribing uniform 
standards for the employnent and pyment of architect-engineer services 
further exemplifies these practices. 

In our opinion, the present practices followed in the negotiation 
of architect-engineer contracts represent a deviation from the statutory 
requiraents expressed in 'LO U.S.C, 2304(g) that proposals from a maxi- 
mum number of aualified sources s h l l  be solicited and that written or 
oral discussions be conducted with all responsible sfferors who submit 
proposals within B competitive range, price rand other factors considered. 

"* * * it would appear to be especially pertinent t o  
note thet H.R. 1366, 80th Congress, which subsequently was 
enacted 88  the Armed Services Procurement Act of 1947, 41 
U.S,C. 151 note (1952 Ed.), originally included, 8s Section 
l(xii), a request for authority to negotiate under the f o b  
lowing circumstances: 

'If (xii) for supplies or services as to which the agency 
head deternines that advertising and competitive bidding 
would not B ~ C U P ~  supplies or services of a, quality shown to 
be necessary in the interest of the Government.' 

"As passed by the House of Representatives, H. R. 1366 
included this authority, and the necessity and justification 
for its enactment by the Senate was presented to the Senate 
Committee on Armed Services by the Assistant Secretary of 
the Mavy d u r i n g  hearings on June 24, 1947, with the follow- 
ing concluding statement: 

"'Where quality is a matter of critical-in many cases 
l i f e - a n d - d e a ~ ~ - - ~ p o r ~ ~ c ~ ,  discretion must reside in the 
services to select sousce6 where experience, exprtneaa, 
know-how, facilities and capcities are believed to a8Bure 
products of the reqdsite quality. 
or the safety and health of personnel of the services are 
involved, any cornpfomiae of quality dictated by mandatory 
considerations of price would be indefensible. (See page 
15, Hearings before the Committee on Armed Services, 
United States  Sem%e, on 3, R, 1366, 80th Congrees.)' 

Where national security 
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"Notwithstanding the above, the Semte Armed Services 
Committee deleted this provision from the bill and explained 
it6 action cat page 3, S .  Rept. NO. 571, 80th Congress, as 
follows :: 

'"The bill was amended by deleting the authority t o  
negotiate contracts for the purpose of securing 8 par- 
ticular quali+,y of materials. Your Committee is of the 
opinion that this section is open to considerable adminis- 
trative abuse and would be extremely difficult to control. 
For this reason it has been eliminated.' 

* -% .E * * 
"The rejection by the Congress of this request for 

negotiation authority m u s t  therefore be construed 8s a 
prohibition against the negotiation of contracts without 
price competition, where the failure to obtain price com- 
petition is based solely upon a determination by the con- 
tracting agency that a particular prospective contractor 
will deliver supplies and/or services of a higher quality 
than any other contractor. 41 Comp. Gen. 484, '' 

In a detailed analysis of the provisions of H , R ,  1366, referred to 
above, contained in Eouse Report No. 109, 80th Congress, 1st session, 
it W&B stated: 

"J?rocUpement by negotiation 8s practiced by the serv- 
ices and industry consists of first secuying i n f o m l  quo- 
tations from as many sources as pmcticabhe, usually 
accompanied by break-downs of elements of cost. 
negotiations then usually begin with the lover bidders, 
in order to reduce the price by elbimtfng unnecessary 
or unjustified charges. When the best possible agreement 
has been reached, an appropriate contract is awarded the 
successful firm. Experience ha5 shown that by careful 
negotiation snd by drafting a sui table  contract  it is 
frequently possible to secure substantial savings for the 
Government. Negotiation, properly employed, can promote 
and intensify competition. 

Separate 

6 1  
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"The chief difference between the t w o  methods of 
procurement l ies i n  the  f a c t  that the advertising sys- 
t e m  is largely mechanical i n  requiring award t o  the  
responsible bidder offering the Lowest or iginal  b i d .  
In  contrast, negotiation allows the  use of discret ion 
end provides the opportunity t o  a r r ive  a t  be t t e r  terms." 

See, also, pages 16 and 17 of House Report No. 1959, 86th Congress, . 
2d session, of a Special Subcommittee of the Committee on Armed Services, 
House of Representatives, on Procurement Practices of the Department of 
Defense. 

Therefore, it would appear that "negotiation" as conternplat@* by 
section 2(c) of the Armed Services Procurement Act of 1947 (10 U,S.c, 
2304(a) ) was intended to mean "competitive negotiation'' whereby a l l  
qualified firms are t o  be given an opportunity t o  strbmft priced pro- 
posals which, i f  t ru ly  competitive, ordinarily would be the subject  of 
oral or  writ ten discussions with procurement personnel. 

The term "negotiation" WBB defined i n  Public Law 87-653 which 
added a new subsection "g" t o  10 U.S.C. 2304. 
87th Congress, 2d session, on COR. 5532, which was enacted as Public 
Law 87-653, s t a t e d  i n  pertinent part: 

Senate Report No. 1884 

"Existing procurement l a w  does not define the word 

Section ( c )  of the b i l l  would 
'negotiation' except t o  indicate t ha t  it means 'make with- 
out formal advertising.' 
add a new section t o  procurement law requiring, w i t h  cer- 
t a i n  exceptions, t h a t  oral or writ ten discussions be had 
i n  negotisted procurements with a l l  responsible offerors 
who submit proposals within a competitive range. Excepted 
f'rom t h i s  requirement would be procurement6 involving not 
more than $2,500, those i n  which prices os rates are fixed 
by Law or regulations, those i n  which time of delivery will 
not pennit such discussions, those involving authorized set- 
aside progrms, and those i n  which it can be c lear ly  shown 
that adequate empet i t ion  o r  pr ior  cost  experience is l i ke ly  
t o  produce reasonable prices  without such discussions, In  
the latter exception the request for  proposals should not i fy  
all offerors of the poss ib i l i ty  that the sward m y  be made 
without discussions. 
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"If discussions are  unnecessary in the ordinary case, 
it is dlfflcult to understand that the procurement could 
not have bean accomplished by f o m l  advertising. At the 
same t h e ,  an Imflerr;%ble requirement for diecussions with 
all offerors could encourage the sfferors $0 pad their 
initial proposals and no% tO quote %beIr best  prices first.'' 

House Report Eo. 1638 on H.R. 5532 conbins the following observa- 
tiom 88 to "negotiationw? 

"Section (e) conbins both direction and mandate 
with respect t o  negotiated procurement and the m&h~d 
by vhich it L1 be conducted, 

"The Armed Services Procurement Act  of 1947 did 
not define what should constitute negotiation. 
codification of 1958, t he  a c t  was reworded to state  that 
there were two categories of procurement, by method: 
(1) Formal advsrtieed sealed competitive bidding, and 
(2) negotiated procurement. 

In the 

"The problem hears usually been one of interpreting 
w h a t  was mewt by 
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the concern is under one of the three sebwide programs 
already defined. 
G U S B ~ O ~ S  either as to price or performance, Dlescwsions 
would be futile!. 

Award, therefore, does not require dis- 
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We wish t o  sxprtsa o w  appreciation for the, assistance rendered t o  
UB in connection with our current review. 

Sincerely yours, 

/s/ FRANK E. WEITZEL 

Aeaietant Comptroller General 
of the United States  

The Honorable 
The Secretary of Defense 
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Dear Mr. Knott :  

CO&iPTROLLER GENERAL OF THE UNrTED STATES 

WASHINGTON. D.C. MS.48 

December 19,  1966 

We r e f e r  t o  a le t ter  datec November 8 ,  1966, w i t h  e n c l o s u r e s ,  from 
t h e  Commissioner, P u b l i c  B u i l d i n g s  S e r v i c e ,  i n  r e sponse  t o  o u r  r e q u e s t  
f o r  comments on cer ta in  matters p e r t i n e n t  t o  o u r  c u r r e n t  Government-wide 
review of t h e  a p p l i c a t i o n s  and i n t e r p r e t a t i o n s  of t h e  s t a t u t o r y  f e e  
l i m i t a t i o n  on a r c h i t e c t- e n g i n e e r  (A- E)  c o n t r a c t s .  

The s t a t u t o r y  f e e  l i m i t a t i o n  a p p l i c a b l e  t o  t h e  procurement of A-E 
s e r v i c e s  by t h e  General  S e r v i c e s  A d m i n i s t r a t i o n  (GSA) i s  c o n t a i n e d  i n  
s e c t i o n  304(b)  of the Federa l  P r o p e r t y  and A d m i n i s t r a t i v e  S e r v i c e s  Act 
of 1949, as amended, 41 U . S . C .  2 5 4 ( b ) .  That  s u b s e c t i o n  p r o v i d e s ,  i n  
p e r t i n e n t  p a r t ,  as  f o l l o w s  : 

"* * * a f e e  i n c l u s i v e  of t h e  c o n t r a c t o r ' s  c o s t s  and 
n o t  i n  e x c e s s  o€ 6 p e r  centurn of t h e  e s t i m a t e d  c o s t ,  exclu-  
s i v e  of f e e s ,  as determined by t h e  agency head a t  t h e  t ime 
of e n t e r i n g  i n t o  the  c o n t r a c t ,  of t he  p r o j e c t  t o  which such 
f e e  i s  a p p l i c a b l e  i s  a u t h o r i z e d  i n  c o n t r a c t s  €or a r c h i t e c -  
t u r a l  o r  e n g i n e e r i n g  s e r v i c e s  r e l a r i n g  t o  any p u b l i c  works 
o r  u t i l i t y  p r o j e c t ) .  -k * *'I 

A n  examinat ion of t h e  l e g i s l a t i v e  h i s t o r y  o f  t h a t  ac t  r e v e a l s  an 
i n t e n t  t o  extend t o  t h e  General S e r v i c e s  A d m i n i s t r a t i o n  t h e  same f l e x-  
i b l e  procurement p r i n c i p l e s  of t h e  Armed  S e r v i c e s  Procurement Ac t  of 
1947. See Sena te  Report  No. 4 7 5 ,  8 1 s t  Congress ,  1s t  s e s s i o n ,  page 5;  
House Report  No. 670, Rlst Congress ,  1 s t  s e s s i o n ,  page 6 .  I n  confonn- 
i t y  w i t h  t h a t  i n t e n t ,  s e c t i o n  304(b)  w a s  enac ted  u s i n g  t h e  e x a c t  lang- 
uage of s e c t i o n  4 ( b )  of t h e  1947 a c t .  

The Commissioner 's  l e t t e r  r e c o g n i z e s  t h a t  t h e  s t a t u t o r y  l i m i t a t i o n s  
c o n t a i n e d  i n  s e c t i o n s  4 ( b )  and 304(b)  a p p l y  to a l l  t y p e s  of c o n t r a c t s  
and are n o t  r e s t r i c t e d  s o l e l y  t o  c o n t r a c t s  on a cos t -p lus - f ixed- fee  
basis. It  is main ta ined ,  however, t h a t  s i n c e  s e c t i o n  4(b) of t h e  1947 
a c t  i s  based o n  t h e  a c t  of A p r i l  25,  1939, 53 S t a t .  590,  and the act o f  
August 7,  1939, 53 S t a t .  1240 (now c o d i f i e d  as 10 U . S . C .  7212 and 4540, 
r e s p e c t i v e l y ) ,  A-E s e r v i c e s  no t  r e l a t e d  t o  t h e  " produc t ion  and d e l i v e r y  
of t h e  d e s i g n s ,  p l a n a ,  drawings ,  and s p e c i f i c a t i o n s "  a re  not s u b j e c t  to  
t h e  f e e  L i m i t a t i o n .  On t h i s  b a s i s ,  i t  i s  i n d i c a t e d  t h a t  i t  i s  t h e  prac-  
t i c e  of GSA to exc lude  t h e  f o l l o w i n g  t y p e s  of A-E services from t h e  f e e  
l i m i t a t i o n  p r e s c r i b e d  by sec t ion  304(b) of t h e  1949 act :  
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"a. I n v e s t i g a t i v e  services i n c l u d i n g ,  b u t  n o t  l i m i t e d  
t o  t h e  fo l lowing :  

De te rmina t ion  of program of requ i rements  
Ds t e r m i  na t i o n  of f eas i b i  1 i t y  of proposed p r o j e c t  
P r e p a r a t i o n  of measured drawings  of e x i s t i n g  

Subsur face  i n v e s t i g a t i o n  
S t r u c t u r a l ,  e l e c t r i c a l  and mechanical  i n v e s t i g a-  

Surveys  : topograph ic ,  boundary u t i  1 i t i e  s 

f a c i l i t y  

t i o n s  of e x i s t i n g  f a c i l i t y  

lib. S p e c i a l  c o n s u l t a n t  s e r v i c e s  no t  normal ly  a v a i l a b l e  
i n  o r g a n i z a t i o n s  of a r c h i t e c t s  o r  a r c h i t e c t / e n g i -  
n e e r s .  Such s e r v i c e s  are  o c c a s i o n a l l y  needed i n  
f u n c t i o n a l  areas which are  unusual  t o  t y p i c a l  
b u i l d i n g  des ign .  

" c .  O t h e r  

Reproduct ion of approved d e s i g n s  th rough  models, 
c o l o r  r e n d e r i n g s ,  photographs  o r  o t h e r  p r e s e n t a-  
t i o n  media. 

Trave l ,  p e r  diem 
S u p e r v i s i o n  of c o n s t r u c t i o n  
A l l  s e r v i c e s  t h a t  are  n o t  i n t e g r a l l y  a p a r t  of t h e  

p roduc t ion  and d e l i v e r y  of p l a n s ,  d e s i g n s ,  draw- 
ings and s p e c i f i c a t i o n s . "  

I n  o u r  d e c i s i o n  to t h e  S e c r e t a r y  of Defense,  B-152306, December 1 2 ,  
1966, 46 Comp. Gen.  -, copy h e r e w i t h ,  w e  he ld  t h a t  t h e  o r i g i n a l  1939 
s t a t u t e s  and t h e  c o d i f i c a t i o n s  t h e r e o f  "apply  t o  a l l  t y p e s  of c o n t r a c t s  
and  t h a t  c o s t s  which do not r e la te  t o  t h e  p r e p a r a t i o n  of d e s i g n s ,  p l a n s ,  
drawings ,  and s p e c i f i c a t i o n s  may be regarded as  n o t  s u b j e c t  t o  t h e  
6- percent l imi ta t ion  imposed by t h o s e  s t a t u t e s . * '  

However, w e  do n o t  f e e l  t h a t  t h i s  conc lus ion  shou ld  be reached 
w i t h  regard  t o  t h e  l i m i t a t i o n  c o n t a i n e d  i n  s e c t i o n  3 0 4 ( h ) .  T h i s  sec- 
t i o n  e s t a b l i s h e s  a maximum f e e  " i n  c o n t r a c t s  f o r  a r c h i t e c t u r a l  o r  
e n g i n e e r i n g  s e r v i c e s"  w i t h o u t  l i m i t a t i o n  o r  r e f e r e n c e  to t h e  "produc- 
t i o n  and d e l i v e r y  of the  d e s i g n s ,  p l a n s ,  drawings and s p e c i f i c a t € o n s . I '  
Apar t  from t h e  broad language of t h a t  s e c t i o n ,  t h e  omiss ion  of t h e  
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s p e c i f i c  language c o n t a i n e d  i n  t h e  1939 act  i s  i t s e l f  a s i g n i f i c a n t  
i n d i c a t i o n  t h a t  no e x c l u s i o n s  from a p p l i c a t i o n  of t h e  f e e  l i m i t a t i o n  
were i n t e n d e d  by t h e  Congress.  
p repared  by t h e  t h e n  War Department which,  t o g e t h e r  w i t h  t h e  Department 
OF t h e  Navy, d r a f t e d  t h e  l e g i s l a t i o n  s t a t e s  t h a t  " t h e  l i m i t a t i o n  of t h e  
fee to  t h e  c o n t r a c t o r  i s  i n c l u s i v e  of a l l  c o s t s  i n c u r r e d  by him i n  t h e  
performance of t h e  c o n t r a c t ."  (Emphasis s u p p l i e d . )  See page 33 of 
House Report  No. 109,  8 0 t h  Congress ,  1s t  s e s s i o n .  

Moreover, an  a n a l y s i s  of s e c t i o n  4 ( b )  

I n  o u r  o p i n i o n ,  s e c t i o n  3 0 4 ( b )  o f  t h e  F e d e r a l  P r o p e r t y  and Adminis- 
t r a t i v e  S e r v i c e s  Act  i s  n o t  l i m i t e d  s o l e l y  to  the  c o s t s  of p r o f e s s i o n a l  
s e r v i c e s  i n c u r r e d  i n  t h a t  segment of t h e  c o n t r a c t  r e q u i r i n g  t h e  prepara-  
t i o n  of d e s i g n s ,  p l a n s ,  e t c .  R a t h e r ,  i t  imposes a 1 . imi ta t ion  on t h e  
t o t a l  compensation payable  fo r  a l l  s e r v i c e s  performed under  t h e  
a r c h i t e c t- e n g i n e e r  c o n t r a c t ,  r e g a r d l e s s  of whether  t h e  cos t  of t h e s e  
s e r v i c e s  r e p r e s e n t s  t ravel  expenses ,  c o n s u l t a n t  f ees ,  r e p r o d u c t i o n  
expenses ,  s u p e r v i s i o n  of c o n s t r u c t i o n ,  p r e l i m i n a r y  e n g i n e e r i n g  e f f o r t ,  
o r  the  l i k e .  Fur thermore ,  i t  i s  q u i t e  c l e a r  t h a t  t h e  e x p l i c i t  language 
of t h e  s t a t u t o r y  l i m i t a t i o n  r e q u i r e s  t h e  i n c l u s i o n  of a l l  c o s t s  c a t e-  
g o r i z e d  as e n g i n e e r i n g  s e r v i c e s  i n  computing compliance w i t h  t h e  f e e  
l i m i t a t i o n .  There fo re ,  t h e  ho ld ing  i n  o u r  d e c i s i o n  t o  t h e  S e c r e t a r y  
of Defense t h a t  10 U . S . C .  23@6(d )  p e r m i t s  no c o s t  e x c l u s i o n s  from 
a p p l i c a t i o n  of t h e  6- percent fee l i m i t a t i o n  i s  e q u a l l y  a p p l i c a b l e  
h e r e  i n  t h e  c a s e  of 41 U.S .C.  2 5 4 ( b ) .  

The Commissioner makes re t 'e rence  t o  o u r  d e c i s i o n s  i n  2 1  Comp. Gen. 
580 and 22 id. 464 as  s u p p o r t i n g  t h e  c o s t  e x c l u s i o n  p r a c t i c e .  B u t  t h e s e  
d e c i s i o n s ,  l i k e  t h e  a d m i n i s t r a t i v e  p r a c t i c e  of exc lud ing  certain con- 
tract  c o s t s ,  were based s o l e l y  on t h e  r e s t r i c t i v e  language of t h e  1939 
a c t s .  While we a f f i r m  these d e c i s i o n s  i n s o f a r  as t h e  c o d i f i c a t i o n s  of 
the 1939 acts  are  concerned,  they  a r e  n o t  d i s p o s i t i v e  of  t h e  q u e s t i o n  
whether  c o s t  e x c l u s i o n s  a re  p e r m i s s i b l e  under  t h e  a l l - i n c l u s i v e  language 
of s e c t i o n  2 5 4 ( b ) .  

Although w e  a r e  o f  t h e  o p i n i o n  t h a t  s e c t i o n  254(b)  of t h e  P r o p e r t y  
Ac t  pe rmi t s  no e x c l u s i o n s  of c o s t s  i n  de te rmin ing  compliance w i t h  t h e  
6- percent f e e  l i m i t a t i o n ,  no p r e s e n t  a c t i o n  w i t h  r e f e r e n c e  t h e r e t o  w i l l  
be t aken  by o u r  O f f i c e .  The views and comments of t h e  Commissioner as  
expressed  i n  h i s  l e t t e r  and e n c l o s u r e s  t h e r e t o  w i l l  be a p p r o p r i a t e l y  
recogn ized  i n  o u r  proposed r e p o r t  t o  t h e  Congress.  
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I, I n t r o d u c t i o n  

T h i s  p a p e r  i s  s u b m i t t e d  t o  a s s i s t  t h e  Gene ra l  Accoun t ing  O f f i c e  i n  

i t s  Government-wide s t u d y  of i n t e r p r e t a t i o n s  and  a p p l i c a t i o n s  of 

a r c h i t e c t - e n g i n e e r  (A- E) statutory f e e  l i m i t a t i o n s .  W e  d e s c r i b e  

below t h e  l e g i s l a t i v e  h i s t o r y  of t h e  6 p e r c e n t  A-E f e e  l i m i t a t i o n s ,  

t h e  e x p e r i e n c e  o f  a r c h i t e c t s  working  u n d e r  t h e  l i m i t a t i o n s ,  and  

c o n c l u d e  t h a t  such  l i m i t a t i o n s  no  l o n g e r  serve a u s e f u l  pu rpose  and  

s h o u l d  be  r e p e a l e d .  

11. L e g i s l a t i v e  H i s t o r y  

Congres s  o r i g i n a l l y  e s t a b l i s h e d  a 6 p e r c e n t  l i m i t a t i o n  on A-E 
s e r v i c e s  i n  1939 on t h e  b a s i s  of 1939 n e e d s ,  p r a c t i c e  a n d  economic 
c o n d i t i o n s .  Al though s e v e r a l  laws e n a c t e d  s i n c e  t h a t  time c o n t a i n  
t h e  f e e  l i m i t a t i o n ,  no r ev iew of t h e  r a t i o n a l e  f o r  t h e  s t a t u t o r y  
6 percent maximum f e e  proviso has been  u n d e r t a k e n  s i n c e  1939. 

The o r i g i n a l  l e g i s l a t i o n *  which c r e a t e d  t h e  6 p e r c e n t  fee limita- 

t i o n  on A-E s e r v i c e s  was passed  i n  1939,3  d u r i n g  u r g e n t  Congres-  

s i o n a l  c o n s i d e r a t i o n  o f  v i t a l l y  needed n a v a l  a n d  m i l i t a r y  con- 

s t r u c t i o n .  I t  was p a r t  of n m j o r  a p p r o p r i a t i o n s  b i l l s  d e s i g n e d  to  

b r i n g  o u r  armed s e r v i c e s  to  a r e a d i n e s s  s ta tus ,  and a u t h o r i z e d  t h e  

u t i l i z a t i o n  of o u t s i d e  a r c h i t e c t u r a l  a n d  engineering services by 

t h e  armed forces ,  w i t h o u t  r ega rd  t o  c o m p e t i t f v e  b i d d i n g  s t a t ~ t e s , ~  

because  they  d i d  n o t  p o s s e s s  and  c o u l d  n o t  economica l ly  m a i n t a i n  

in- house c a p a b i l i t i e s  i n  these areas. Dur ing  hea r ings ’  on t h e  

l e g i s l a t i o n .  Government witnesses s t a t e d  t h a t  - 
. A - E ’ s  were u r g e n t l y  needed to  a c c o m p l i s h  a more 

v i g o r o u s  mil i t a  ry c o n s t r u c t  i o n  program; 

. c o n t r a c t i n g  f o r  o u t s i d e  s e r v i c e s  wouid r e d u c e  t h e  
cost t o  t h e  Government of p r o v i d i n g  o f f ice  s p a c e  
and  t r a i n i n g  t e c h n i c a l  p e r s o n n e l ;  

. enac tmen t  of t h e  measure would e n a b l e  t h e  Govern- 
ment to o b t a i n  t h e  s k i l l  and e x p e r i e n c e  of t h e  
c o u n t r y ’ s  o u t s t a n d i n g  a r c h i t e c t s  and e n g i n e e r s ;  and  
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. t h e  6 p e r c e n t  l i m i t a t i o n  was modeled on t h e  t h e n  
maxirnum f e e  p a i d  i n  t h e  p r i v a t e  sec tor  o f  t h e  
economy f o r  comparable  work. 

6 The Armed S e r v i c e s  Procurement  Act of  1947 c o n t i n u e d  t h e  a u t h o r -  
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i t y  o f  t h e  m i l i t a r y  t o  u s e  o u t s i d e  a r c h i t e c t u r a l  and e n g i n e e r i n g  

services,  and  r e t a i n e d  t h e  6 p e r c e n t  f e e  l i m i t a t i o n  w i t h o u t  any  

a p p a r e n t  review of t h e  n e c e s s i t y  o r  p r o p r i e t y  o f  t h e  l i m i t a t i o n  

which had been c r e a t e d  some e i g h t  y e a r s  b e f o r e .  

Two y e a r s  l a te r ,  i n  1949, Congres s  c r e a t e d  t h e  G e n e r a l  S e r v i c e s  

A d m i n i s t r a t i o n  u n d e r  t h e  terms o f  t h e  F e d e r a l  P r o p e r t y  and  Admin- 

i s t r a t i v e  S e r v i c e s  Ac t .7  I t  i s  c l e a r  from t h e  l e g i s l a t i v e  h i s t o r y  

of t h i s  A c t  t h a t  Congress  i n t e n d e d  t o  a p p l y  t h e  p r i n c i p l e s  a n d  much 

o f  t h e  t e x t  of t h e  Armed S e r v i c e s  Procurement  A c t  t o  G.S.A.,8 which,  

o f  c o u r s e ,  i n c l u d e d  t h e  6 p e r c e n t  f e e  l i m i t a t i o n .  Yet nowhere i n  

t h e  l e g i s l a t i v e  h i s t o r y  does  i t  a p p e a r  t h a t  Congress  re- examined 

t h e  ra t ionale  of t h e  a r b i t r a r y  f e e  l i m i t a t i o n .  

I n  1956, s e v e n t e e n  y e a r s  a f t e r  t h e  o r i g i n a l  l i m i t a t i o n  had  been 

e n a c t e d ,  t h e  laws r e l a t i n g  t o  t h e  armed f o r c e s  were r e p e a l e d ,  re- 

v i s e d ,  and  c o d i f  i e d .  Aga in ,  w i t h  minor  e d i t o r i a l  c h a n g e s ,  the 

6 p e r c e n t  l i m i t a t i o n  on A-E f e e s  w a s  r e t a i n e d .  D e s p i t e  t h e  f a c t  

t h a t  t h e  C o n g r e s s i o n a l  r e p o r t s  and  r e l a t e d  materials on t h e  c o d i f i -  

c a t i o n  l e g i s l a t i o n  compr ised  two l a r g e  volumes,"  t h e r e  was n o t  even  

p a s s i n g  ment ion  of t h e  6 p e r c e n t  l i m i t a t i o n ,  o r  any  i n t i m a t i o n  t h a t  

t h e  p r o v i s i o n  had been tho rough ly  s t u d i e d .  

Thus ,  f o r  almost t h r e e  d e c a d e s ,  a f e e  l i m i t a t i o n  which w a s  i n t e n d e d  

a t  t h e  t i m e  of  i t s  a d o p t i o n  t o  compensa te  a r c h i t e c t s  a n d  e n g i n e e r s  

7 3  
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i n  a f a i r  maniierll--comparable EO t h e  compensation p r e v a i l i n g  i n  

p r i v a t e  industry- - has been mechanical ly  r e t a i n e d  i n  succeed ing  

m i l i t a r y  and c i v i l i a n  l e g i s l a t i o n ,  d e s p i t e  t h e  f a c t  t h a t  i t  no 

longer  f u l f i l l s  i t s  o r i g i n a l  purpose .  

A t  t h e  t i m e  o f  t h e  adop t ion  of t h e  6 p e r c e n t  l i m i t a t i o n  i n  1939, 

t h e  Federa l  Government had had l i t t l e  o r  no e x p e r i e n c e  i n  t h e  u s e  

o f  A-E's on a f e e  b a s i s  f o r  Government c o n s t r u c t i o n .  P r i o r  t o  

t h a t  t i m e ,  i t  had r e l i e d  p r i n c i p a l l y  upon in-house c a p a b i l i t y ,  

u s u a l l y  of  s e r v i c e  p e r s o n n e l ,  b u t  t o  some e x t e n t  on p e r  diem 

c o n s u l t a n t s ,  and to  a lesser e x t e n t  upon independen t ly  o p e r a t i n g  

cer diem c o n s u l t a n t s .  T h e r e f o r e ,  t h e  e s t a b l i s h m e n t  of  t h e  l imita-  

t i o n  r e p r e s e n t e d  p a r t  of a n  u n s o p h i s t i c a t e d  approach to  a new 

type  of procurement of s e r v i c e s .  Subsequent e x p e r i e n c e  h a s  shown, 

w e  submit ,  t h a t  under modern c o n d i t i o n s  t h i s  l i m i t a t i o n ,  when 

measured by both  t h e  i n t e r e s t s  of t h e  Government and of t h e  pro- 

f e s s i o n s ,  works t o  t h e  d i sadvan tage  of  both .  

111. Applying a 1939 Standard t o  a 1966 World 

The 6 p e r c e n t  l i m i t a t i o n  on a r c h i t e c t u r a l  s e r v i c e s ,  e n a c t e d  on t h e  
b a s i s  of t h e  d e p r e s s i o n  e x p e r i e n c e ,  no longer  r e f l e c t s  t o d a y ' s  c o s t  
of doing b u s i n e s s .  

One might assume t h a t ,  s i n c e  t h e  l i m i t a t i o n  i s  based upon e s t i m a t e d  

c o n s t r u c t i o n  c o s t , 1 2  as tlie c o n s t r u c t i o n  c o s t  goes  u p ,  t h e  a r c h i t e c t ' s  

f e e  i n c r e a s e s  p r o p o r t i o n a t e  l y  . Unfor tuna te  1 y , t h i s  assumpt ion i s  

f a l l a c i o u s  € o r  two reasons :  f i r s t ,  t h e  c o s t  of p r o v i d i n g  a r c h i t e c t u r a l  

s e r v i c e s  has  r i s e n  f a s t e r  than t h e  c o s t  of ~ o n s t r u c t i o n ' ~  (due p r i-  

m a r i l y  t o  t h e  complexity of  t o d a y ' s  b u i l d i n g s )  and ;  second,  t h e  

l i m i t a t i o n  has  no b e a r i n g  o n  t h e  n a t u r e  of  s e r v i c e s  r endered  ( e . g . ,  
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a $1,000,000 renova t ion  j o b  w i t h  a maximum a l l o w a b l e  fee oE 

$60,000 may requi re  more des ign e f f o r t  than  a $? ,000,000 o f f i c e  

b u i l d i n g  wi th  t h e  same maximum a l l o w a b l e  f e e ) .  
14 
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The 6 pe rcen t  l i m i t a t i o n  on a r c h i t e c t u r a l  f e e s  was n o t  i n t e n d e d  
t o  app ly  t o  t h e  t y p e s  of  s t r u c t u r e s  now r e q u i r e d  by t h e  m i l i t a r y  
and c i v i l i a n  c o n s t r u c t i o n  a g e n c i e s .  

During h e a r i n g s  on t h e  1939 l e g i s l a t i o n ,  a Government w i t n e s s  

no ted  t h a t  " t h e  f e e s  p a i d  f o r  a r c h i t e c t u r a l . .  . s e r v i c e s  on works 

s imi lar  t o  those  contemplated by t h e  War Department v a r y  from 4 

t o  6 percent ."15 But t h e  Contemplated works were b a r r a c k s ,  o f f i c e  

b u i l d i n g s ,  m i l i t a r y  suppor t  f a c i l i t i e s  and o t h e r  r e p e t i t i v e  s t ruc-  

t u r e s ,  no t  n u c l e a r  r o c k e t  development s t a t i o n s ,  t o  which t h e  l i m i t a -  

t i o n  s t i l l  a p p l i e s .  16 

I t  a lmos t  goes  w i t h o u t  s a y i n g  t h a t  t o d a y ' s  b u i l d i n g s  are more com- 

p l e x  than  those  of a g e n e r a t i o n  p a s t  and t h a t  tomorrow's b u i l d i n g s  

w i l l  be even more complex. Advanced systems o f  h e a t i n g ,  a i r  con- 

d i t i o n i n g  and l i g h t i n g ,  new s t r u c t u r a l  concep t s  spawned by n u c l e a r  

and e l e c t r o n i c  developments,  p l u s  many o t h e r  r e l a t e d  and v i t a l  

f u n c t i o n a l  e l e m e n t s ,  such as  p u b l i c  h e a l t h  and s a f e t y  requ i rements ,  

r e q u i r e  c a r e f u l  s tudy  and i n t e g r a t i o n  on t h e  b a s i s  of t h e  most up- 

to- da te  technology.  

The l i m i t a t i o n  i s  complete ly  u n r e a l i s t i c  f o r  l a b o r a t o r i e s ,  elec- 
t r o n i c  f a c i l i t i e s ,  t e c h n i c a l  s t r u c t u r e s ,  remodeling work, small 
p r o j e c t s  o r  those  r e q u i r i n g  s p e c i a l  e f f o r t s ,  e . g . ,  n u c l e a r  f a c i l i -  
t i e s .  - 
A t y p i c a l  e x p e r i e n c e  i s  expressed  by an a r c h i t e c t  who writes: 

"Our b a s i c  problem was t o  d e s i g n  housing f o r  a v e r y  
e l a b o r a t e  s y s t e m  of  emergency s tandby equipment t o  
p r o t e c t  and m a i n t a i n  a h i g h l y  complex computer sys tem.  

75 
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The c o s t  o f  t h e  a i r  c o n d i t i o n i n g  and e l e c t r i c a l  s y s t e m s  
i s  approx imate ly  $300,000 and the b u i l d i n g  i s  approx i-  
mately  $60,000 ... The p r o j e c t  i s  f u r t h e r  compl ica ted  by 
be ing  a n  a d d i t i o n  t o  a n  e x i s t i n g  f a c i l i t y .  

"When w e  i n i t i a l l y  n e g o t i a t e d  w i t h  t h e  m i l i t a r y  s e r v i c e  
w e  were t o l d  a b o u t  t h e  6 p e r c e n t  f e e  l i m i t .  We immedi- 
a t e l y  coun te red  w i t h  t h e  A I A  minimum f e e  o f  15 p e r c e n t  
f o r  remodeling and a d d i t i o n  work. The n e g o t i a t i n g  
o f f i c e r  f a i r l y  e v a l u a t e d  t h e  d i s p a r i t y  and a g r e e d  w i t h  
u s  t h a t  t h e  p r o j e c t  war ran ted  more than  a 6 p e r c e n t  f e e .  
He f e l t  t h a t  he needed v e r y  competent  s e r v i c e s  ( f o r  which 
w e  a p p a r e n t l y  q u a l i f i e d )  and asked  u s  t o  proceed w i t h  
n e g o t i a t i o n s  on a piecemeal b a s i s .  T h i s  would al low u s  
t o  a c q u a i n t  o u r s e l v e s  wi th  t h e  p r o j e c t  and pu t  u s  i n  a 
b e t t e r  p o s i t i o n  to q u o t e  a f e e  f o r  t h e  working drawings  
a t  a la te r  d a t e .  We a re  s u r e  t h e  o f f i c e r  was t r y i n g  
t o  be f a i r  i n  d e a l i n g  w i t h  u s ,  b u t  he k e p t  runn ing  a 
c r o p p e r  of  t h e  6 p e r c e n t  maximum. We are  t r y i n g  t o  do 
t h e  j o b  f o r  a 6 p e r c e n t  f e e  b u t  cannot  p o s s i b l y  compen- 
sate o u r s e l v e s  f o r  t h e  work invo lved .  The o f f i c e r  i s  
s t r u g g l i n g  w i t h  h i s  paper  work t o  bury some a d d i t i o n a l  
f e e  somewhere e l s e  so i t  can s t i l l  show a 6 p e r c e n t  
maximum ... H e  h a s  r e p e a t e d l y  s t a t e d  t h a t  t h e  f e e  maxi- 
m u m  h a s  f o r c e d  him to o b t a i n  s e r v i c e s  from f i r m s  h e  d i d  
n o t  f e e l  were thoroughly  q u a l i f i e d  t o  perfprm t h e  j o b  
he r e q u i r e d  ." 

The 6 p e r c e n t  f e e  l i m i t a t i o n  i s  i n f l i c t i n g  such l o s s e s  on many 
a r c h i t e c t u r a l  f i r m s  t h a t  they r e f r a i n  from do ing  Government 
work o r  w i l l  on ly  t a k e  such jobs  when t h e i r  o f f i c e s  are  s l a c k .  - _. - 

E x c e r p t s  from l e t t e r s  i n  o u r  F i les  e x p r e s s  t y p i c a l  and growing 

concern  o v e r  l o s s e s  a s s o c i a t e d  w i t h  Government work: 

"Approximately 90 p e r c e n t  of o u r  a r c h i t e c t u r a l  s e r v i c e s  
o v e r  t h e  p a s t  twenty years have been on Government pro-  
j e c t s .  T h i s  work was performed predominate ly  f o r  t h e  
Army, Navy, A i r  Force and Defense Department.  Dur ing 
t h e  p a s t  s e v e r a l  years compliance w i t h  t h e  s t a t u t o r y  
l i m i t a t i o n  on A-E f e e s  under $20,000 h a s  l e d ,  i n  most 
i n s t a n c e s ,  t o  f i n a n c i a l  l o s s e s  o r  t o  o u r  r e q u e s t  f o r  
wi thdrawal  d u r i n g  n e g o t i a t i o n s . .  .I1 

Another  a r c h i t e c t  w r i t e s :  
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I t . .  . w e  have been c a l l e d  upon by t h e  Bureau of  Yards 
and Docks f o r  a number of complex p r o j e c t s  i n v o l v i n g  
a r c h i t e c t u r e ,  e l e c t r i c a l ,  mechanical  and s t r u c t u r a l  
e n g i n e e r i n g .  We l i k e  j o b s  o f  t h i s  n a t u r e  s i n c e  w e  
have an in t eg ra t ed  type of  o f f i c e .  However, w e  have 
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dec ided  t o  r e f u s e  t h i s  k i n d  of work i n  t h e  f u t u r e .  
W e  have found t h a t  W F  have l o s t  money . . .  l t  i s  o b v i o u s  
t h a t  fees m u s t  be a d j u s t e d  ... i f  t h e  Navy w i s h e s  t h e s e  
p r o j e c t s  to be done by competent  people ."  

Thus t h e  l i m i t a t i o n  h a s  a p u n i t i v e  e f f e c t  on  b o t h  t h e  Government 

and  t h e  p r o f e s s i o n ;  t h e  Government may n o t  be a b l e  t o  o b t a i n  t h e  
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b e s t  a r c h i t e c t u r a l  t a l e n t  because  t h e  a r c h i t e c t  i s  n o t  a lways  

compensated on  a quantum m e r u i t  b a s i s .  

B u t  t h e  o b v i o u s  q u e s t i o n  i s :  why do  some a r c h i t e c t s  c o n t i n u e  t o  

a c c e p t  Government work i f  i t  i s  f i n a n c i a l l y  un reward ing?  P a r t  

of t h e  answer  i s  s u p p l i e d  by an a r c h i t e c t  who s p e c i a l i z e s  i n  
-/ 

m i l i t a r y  p r o j e c t s  i n  t h e  F a r  East :  

" . . . o n l y  th rough  t h e  i n c l u s i o n  of s u b s t a n t i a l  c i v i l  
e n g i n e e r i n g  p r o j e c t s  i n v o l v i n g  lesser d e s i g n  e f f o r t  
p e r  d o l l a r  o f  c o n s t r u c t i o n  i s  t h e  A-E a b l e  t o  e s c a p e  
t h e  d i s a s t r o u s  e f f e c t s  of a p p l y i n g  t h e  s t a t u t o r y  l i m i t  
t o  p r o j e c t s  of a more complex n a t u r e ,  which i n c l u d e s  
n g a r l y  a l l  b u i l d i n g s  and  s t r u c t u r e s  c o n t a i n i n g  i n t e r i o r  
a n d  e l e c t r i c a l  sys t ems  and p r o j e c t s  o f  a s p e c i a l  c h a r-  
ac t e r . .  .I' 

Because  of t h e  l i m i t a t i o n ,  a n  a r c h i t e c t  f r e q u e n t l y  c a n n o t  a l low as 
much t i m e  f o r  r e s e a r c h  and  d e s i g n  as h e  no rma l ly  would;  t h e r e f o r e ,  
b u i l d i n g  costs  o f t e n  r i se .  

I n  many i n s t a n c e s ,  a n  a d d i t i o n a l  amount a l l o t t e d  t o  t h e  d e s i g n  phase  

of a p r o j e c t  would be rewarded by a r e d u c t i o n  i n  to ta l  b u i l d i n g  cost . l7  

Wise p r i v a t e  i n v e s t o r s  a c c e p t  and  u n d e r s t a n d  t h e  f a c t  t h a t  good d e s i g n  

s a v e s  f a r  more t h a n  i t  cos ts .  

" E s t i m a t e d  gost" o f  c o n s t r u c t i o n  i s  a f a l s e  y a r d s t i c k  t o  d e t e r m i n e  
- t h e  a r c h i t e c t ' s  f e e .  

T h i s  i s  a u n i v e r s a l  comment by a rch i tec t s .  

- 

The inadequacy  of t h i s  

method of d e t e r m i n i n g  t h e  f e e  i s  i l l u s t r a t e d  by t h e  f o l l o w i n g  case 

i n  p o i n t :  
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“...we have a job  which t h e  Government agency e s t i m a t e d  t o  
c o s t  $ 2  m i l l i o n .  The fee was e s t a b l i s h e d  ori t h a t  b a s i s . .  . 
A ;  e a r l y  as  t h e  20% review, w e  informed t h e  agency t h a t  
t h e  e s t i i m t e d  c o s t  f i g u r e  was n o t  adequa te  and t h a t  t h e  i n -  
adequacy was of such a magnitude t h a t  t h e  o n l y  c o r r e c t i o n s  
t o  be made were t o  e i t h e r  raise t h e  budget o r  c u t  t h e  scope.  
A t  any rate,  t h e r e  w a s  no response .  A t  t h e  409, review, t h e  
c o s t  had f u r t h e r  e s c a l a t e d  - s t i l l  no response .  F i n a l l y ,  
a t  t h e  75% review,  o u r  estimate of t h e  c o s t  of t h e  work had 
cl imbed t o  o v e r  $3 m i l l i o n  and they  ( t h e  agency)  f i n a l l y  
g o t  wor r i ed  and suspended t h e  job.  Th i s  b e i n g  a remodeling 
job ,  p r o g r e s s i v e  e s c a l a t i o n  i s  common inasniuch as problems 
c o n t i n u e  t o  be revea led  as  t h e  work p r o g r e s s e s .  I t  h a s  now 
been t e rmina ted .  Needless  to s a y ,  w e  l o s t  money on t h e  job ,  
I n  one s e n s e ,  we were r e l i e v e d  t o  have t h e  j o b  t e r m i n a t e d  
because  i t  l i m i t e d  o u r  loss. We were do ing  a $3.7 m i l l i o n  
p r o j e c t  € o r  a f e e  based OII $2  m i l l i o n . ’ ’  

The Government’s c o s t  estimate i s  f r e q u e n t l y  u n s t u d i e d  and uri- 

r e a l i s t i c .  Of ten  p r o j e c t s  a r e  n e g o t i a t e d  on t h e  b a s i s  of  a pro- 

posed e x p e n d i t u r e  a y e a r  o r  two o l d ,  and more o f t e n  t h a n  n o t  t h e  

b a s i s  f o r  the budget was an e s t i m a t e  of c o s t  p e r  s q u a r e  f o o t  

a l lowances .  Mot o n l y  i s  an  a r c h i t e c t  f o r c e d  t o  a c c e p t  a budget 

e s t a b l i s h e d  some t ime before i i e g o t i a t i o n s ,  bu t  a y e a r  o r  two of 

d r a f t i n g  and d e s i g n  might be r e q u i r e d  b e f o r e  t h e  p r o j e c t  goes  o u t  

f o r  b i d s .  Thus, some p r o j e c t s  remain under a c t i v e  c o n t r a c t  f o r  

s e v e r a l  y e a r s  through 110 f a u l t  o f  t h e  a r c h i t e c t ,  d u r i n g  which t i m e  

t h e r e  [[lay be s i z a b l e  increases i n  b o t h  c o n s t r u c t i o n  and design 

c o s t s .  Yet t h e  a r c h i t e c t  r e m a i n s  bound by t h e  e s t i m a t e d  c o s t  
18 

of t h e  p r o j e c t  a t  t h e  time t h e  c o n t r a c t  w a s  execu ted .  

I V .  Conclus ion:  A l A ’  s Recommendations 

The American I n s t i t u t e  o€ A r c h i t e c t s  b e l i e v e s  t h a t  s t a t u t o r y  l i m i t a -  
t i o n s  on A-E f e e s  a r e  no l o n g e r  s e r v i n g  t h e  b e s t  i n t e r e s t s  of t h e  
Government o r  t h e  a r c h i t e c t u r a l  and e n g i n e e r i n g  p r o f e s s i o n s ,  and 
should  be repea led .  

-. 

7 8  



S t a t u t o r y  Archi tec t- Engineer  Fee L i m i t a t i o n s  
Page e i g h t  

APPENDIX 111 
Page 9 

A s  h a s  been noted above - 

. t h e  6 p e r c e n t  l i m i t a t i o n  i s  based on a 1939 s t a n d a r d ,  
one t h a t  does not  a p p l y  t o  t o d a y ' s  complex b u i l d i n g s  
and does not  r e f l e c t  t h e  c o s t  of p r o v i d i n g  a r c h i t e c t u r a l  
se r v i  c e  s ; 

. a r c h i t e c t s  are  s u f f e r i n g  l o s s e s  on some t y p e s  o f  
Government work because  o f  the l i m i t a t i o n  and a re  
r r ' , luc tant  t o  a c c e p t  f u t u r e  j o b s  u n l e s s  f a i r l y  
compensated; 

. because  of t h e  l i m i t a t i o n ,  t h e  Government i s  l o s i n g  
same of t h e  b e s t  t a l e n t  -- a s i t u a t i o n  which i s  l i k e l y  
t o  become a g g r a v a t e d ;  

. the  l i m i t a t i o n  may f o r c e  a r e d u c t i o n  i n  d e s i g n  and 
r e s e a r c h  e f r ' o r t  which i n  t u r n  may d r i v e  b u i l d i n g  costs 
h i g h e r .  

An a r c h i t e c t ' s  f e e  should  be n e g o t i a t e d  on  t h e  b a s i s  of s i z e ,  n a t u r e  
and complexi ty  of t h e  p r o j e c t .  

T h i s  procedure  i s  fo l lowed i n  t h e  p r i v a t e  s e c t o r  and i s  s a t i s f a c t o r y  

t o  t h e  c l i e n t  and t h e  p r o f e s s i o n .  A survey by t h e  Texas R e s e a k h  

League on c o n s t r u c t i o n  a d m i n i s t r a t i o n  i n  Texas s u p p o r t s  t h i s  

a s s e r t i o n  by n o t i n g  t h a t  t h e  most s u c c e s s f u l  method f o r  employing 

a n  a r c h i t e c t  has been " t o  n e g o t i a t e  o n  a n  i n d i v i d u a l  b a s i s  u s i n g  

t h e  f e e s  p a i d  by p r i v a t e  i n d u s t r y  arid t h o s e  recogn ized  by t h e  v a r i o u s  

p r o f e s s i o n a l  a s s o c i a t i o n s  a s  g u i d e l i n e s .  tt19 

I t  i s  worth n o t i n g ,  too ,  t h a t  t h e  1939 s t a t u t e  was e n a c t e d  on  t h e  

basis of f e e s  then  recommended by the ATA and o t h e r  p r o f e s s i o n a l  

s o c i e t i e s .  B u t  u n l i k e  such recolnineiitied f e e s ,  which are c o n s t a n t l y  

reviewed and updated t o  r e f l e c t  c u r r e n t  c o s t s ,  t h e  F e d e r a l  l i m i t a -  

t i o n  on A-E f e e s  h a s  remained s t a t i c  € o r  27 y e a r s .  

No doubt t h e  e s t a b l i s h m e n t  of a maximum f e e  l i m i t a t i o n  on A-E 

s e r v i c e s  had c o n s i d e r a b l e  a p p e a l  t o  t h o s e  concerned w i t h  t h e  

7 9  
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p o s s i b i l i t y  t h a t  t h e  Government might be overcharged.  But t h e r e  

i s  l i t t l e  l i k e l i h o o d  of t h i s  f o r  s e v e r a l  r easons  - 

. charg ing  e x c e s s i v e  f e e s  i s  a g a i n s t  a n  a r c h i t e c t ' s  
code of  e t h i c s  ; 2o 

. Government n e g o t i a t o r s  are  f a m i l i a r  w i t h  p r e v a i l i n g  
f e e s  f o r  comparable work and a n  a t t e m p t  t o  demand 
l a r g e r  f e e s  would be u n s u c c e s s f u l  i n  view of  com- 
p e t i t i v e  c o n d i t i o n s ;  

. F e d e r a l  l a w  r e q u i r e s  " t r u t h  i n  n e g o t i a t i n g"  w i t h  t h e  
r i g h t  of  t h e  Government ( i n  c o n t r a c t s  expec ted  t o  
exceed $100,000) t o  a d j u s t  the f e e  downward i f  cost  
o r  p r i c i n g  d a t a  f u r n i s h e d  a t  t h e  t i m e  of  c o n t r a c t i n g  
w a s  i n a c c u r a t e ; 2 1  

. p o s t  a u d i t  p r o v i s i o n s  o f  F e d e r a l  l a w 2 2  would q u i c k l y  
s p o t  e x c e s s i v e  f e e s .  

The Government shou ld  review c o n s t r u c t i o n  p r a c t i c e s ,  i n c l u d i n g  
methods of n e g o t i a t i n g  A-E f e e s ,  and p r o v i d e -f o r  uniform pro-  
c e d u r e s  throughout  a l l  a g e n c i e s .  

R i g i d  Government s t a n d a r d s  and complex r e p o r t i n g  requ i rements  add 

t o  t h e  c o s t  of  p r o v i d i n g  a r c h i t e c t u r a l  s e r v i c e s  and reduce  the time 

t h a t  can  be s p e n t  on p roper  d e s i g n  and  t e c h n i c a l  p r o d u c t i o n .  To 

f u r t h e r  compl ica te  t h i n g s ,  each agency h a s  i t s  own modus o p e r a n d i ,  

A uniform government c o n s t r u c t i o n  p o l i c y  would e l i m i n a t e  many o f  

t h e  non- productive hours  and ou t- da ted  p r a c t i c e s  now a s s o c i a t e d  

w i t h  Government work. Thorough s t u d y  by a n  ipdependent  c o n s u l t i n g  

o r g a n i z a t i o n ,  a Congress iona l  committee,  o r  s p e c i a l  t a s k  f o r c e  

( r e p r e s e n t i n g  Government c o n s t r u c t i o n  a g e n c i e s ,  t h e  a r c h i t e c t u r a l  

and e n g i n e e r i n g  p r o f e s s i o n s  and c o n t r a c t o r s )  should  be under taken  

t o  e x p l o r e  p r e s e n t  p r a c t i c e s  and t h e  problems a s s o c i a t e d  therewith. 

Recommendations cou ld  then  be made r e f l e c t i n g  p u b l i c  and p r i v a t e  

8 0  
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i n t e r e s t s .  Only a f t e r  such  a n  in- dep th  review w i l l  t h e  Congres s  

be a b l e  t o  e s t a b l i s h  a n  " i n t e l l i g i b l e  s t anda rd"  on F e d e r a l  con- 

s t r u e  t i o n  p o l  i cy.  
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V. Foo tno tes  

See  H . R e p t .  1748 ( t o  accompany H . R .  143241, 8 9 t h  Cong., 2nd 
S e s s . ,  wherein  House-Senate Confe rees  d i r e c t e d  t h e  GAO t o  
u n d e r t a k e  'la comprehensive a n a l y s i s  ... on a Government-wide 
b a s i s  of i n t e r p r e t a t i o n s  and a p p l i c a t i o n s  of a r c h i t e c t- e n g i n e e r  
c o n t r a c t i n g  l i m i t a t i o n s "  and r e p o r t  recommendations f o r  
l e g i s l a t i v e  a c t i o n  by January  1 ,  1967. 

'H.R. 4278 (Navy) and S ,  2562 (Army), 7 6 t h  Cong. 1st Sess .  

53 S t a t .  591 (Navy) ,  34 U.S.C. 556 (Rev.T. 101, A p r i l  25 ,  1939. 
5 3 S t a t .  1240 (Army), 5 U.S.C. 221 (Rev.T. 101, Aug. 7 ,  1939. 

'See S.Rept .  No. 263 ( t o  accompany H . R .  4278) wherein  t h e  Sena te  
Committee on Naval A f f a i r s  s ta tes :  'lit i s  d e s i r e d  t o  e l i m i n a t e  
a d v e r t i s i n g  f o r  e n g i n e e r i n g  and a r c h i t e c t u r a l  s e r v i c e s ,  as i s  
r e q u i r e d  by s e c t i o n  3079 of t h e  Revised S t a t u t e s ,  f o r  t w o  r easons :  
(1) because such a d v e r t i s i n g  would d e l a y  t h e  i n i t i a t i o n  of t h e  
work and ,  ( 2 )  because  responding t o  a d v e r t i s i n g  f o r  p r o f e s s i o n a l  
s e r v i c e s  o f  t h i s  c h a r a c t e r  i s  c o n s i d e r e d  t o  be u n e t h i c a l .  

"Fur thermore ,  i t  i s  as  i l l o g i c a l  t o  a d v e r t i s e  f o r  t h e  s e r v i c e s  
of a s h i p b u i l d i n g  o r  o t h e r  e n g i n e e r i n g  s p e c i a l i s t  as i t  would 
be  t o  a d v e r t i s e  f o r  t h e  s e r v i c e s  of a medical  s p e c i a l i s t .  
S tandard  f e e s  have been e s t a b l i s h e d  by r e p u t a b l e  p r o f e s s i o n a l  
s o c i e t i e s  f o r  v a r i o u s  k inds  o f  e n g i n e e r i n g  works, so t h a t  the 
q u e s t i o n  of t h e  magnitude of t h e  f e e  does n o t  e n t e r  i n t o  t h e  
s e l e c t i o n  of a n  e n g i n e e r i n g  o r  a r c h i t e c t u r a l  f i r m .  The 
q u e s t i o n  i n  each c a s e  should  be dec ided  upon t h e  s p e c i a l  
q u a l i f i c a t i o n s  of t h e  f i r m s  under  c o n s i d e r a t i o n . "  

5Hrg. on S.2562, U. S. Sen. Comm. o n  M i l .  Af f s . , "Cons t ruc t ion  
Work f o r  t h e  Army O u t s i d e  t h e  C o n t i n e n t a l  L i m i t s  of t h e  U . S .  ," 
7 6 t h  Cong., 1st S e s s .  June 23, 1939. 

62 S t a t .  21,  Viz.  10 USC 2306 ( d )  

63 S t a t .  377 

See H.Rep t .  N o  670 ( t o  accompany H . R .  4754) 81st Cong. , 1st 
S e s s . ,  May 24, 1949. 

See 10 USC 2306 (Armed Forces  g e n e r a l l y  and NASA); 10 USC 
4540 (Army); 10 USC 7212 (Navy) and ;  10 USC 9540 ( A i r  F o r c e ) .  

lo See H . R e p t .  No 970 ( t o  accompany H. R .  70491, June  28,  1955; 
and  S.Rept.  N o  2484 ( t o  accompany H . R .  70491, J u l y  9,  1956. 

Hrg. ,  S. 2562, June 23, 1939,  p .  4:  "We want t o  be j u s t  as  
f a i r  and square  w i t h  the  c o n t r a c t o r s  as  w e  are  w i t h  t h e  Govern- 
ment. '' 



S t a t u t o r y  A r c h i t e c t- E n g i n e e r  Fee L i m i t a t i o n s  
Foot i io tes  - page two 

APPENDIX I11 
Page 13 

l 2  For  example,  41 USC 2 5 4  ( a p p l i c a b l e  t o  GSA and  c i v i l i a i j  
c o n s t r u c t i o n  a g e n c i e s )  r e a d s :  ' I . .  .a  f ee  i n c l u s i v e  of t l i r .  
c o n t r a c t o r ' s  and n o t  i n  e x c e s s  of  6 p e r  centum of thl: 
e s t i m a t e d  cos t ,  e x c l u s i v e  o f  f e e s ,  a s  de t e rmined  by tlie agency 
head a t  t h e  t i m e  of  e n t e r i n g  i n t o  t h e  c o n t r a c t  ... i s  a u t h o r i z e d  
i n  c o n t r a c t s  f o r  a r c h i t e c t u r a l  o r  e n g i n e e r i n g  s e r v i c e s . .  ." 

l 3  A su rvey  of a r c h i t e c t u r a l  f i r m s  i n  Nor th  C a r o l i n a  conduc ted  
by t h e  NorEb C a r o l i n a  C h a p t e r  of t h e  A I A ,  and  t r a n s m i t t e d  to 
t h a t  S t a t e ' s  D i r e c t o r  of t h e  Depar tment  of A d m i n i s t r a t i o n  on 
September 12 ,  1966, i n d i c a t e s  t h a t  o v e r h e a d  and p e r s o n n e l  c o s t s  
h a v e  c l imbed n e a r l y  50% s i n c e  1960. A r e v i e w  of s t a t i s t i c s  
p u b l i s h e d  by DODGE REPORTS, ENGINEERING NEWS RECORD a n d  t h e  
A s s o c i a t e d  Gene ra l  C o n t r a c t o r s  of America shows t h a t  f rom 
J u n e  1960 th rough  J u n e  1966, t h e  c o s t  o f  c o n s t r u c t i o n  i n  Nor th  
C a r o l i n a  i n c r e a s e d  from a minimum of 5 p e r c e n t  t o  a maximum 
of  29 p e r c e n t ,  depend ing  on t y p e  and  l o c a t i o n  o f  c o n s t r u c t i o n .  
Comparing t h e  maximum 29 p e r c e n t  i n c r e a s e  i n  cost o f  c o n s t r u c t i o n  
t o  a n e a r l y  50 p e r c e n t  i n c r e a s e  i n  c o s t  of p r o v i d i n g  a r c h i t e c t u r a l  
services s t i l l  l e a v e s  a gap  o f  o v e r  20 p e r c e n t  which ,  when t r a n s-  
l a t e d  i n t o  d o l l a r s ,  must  be bo rne  by t h e  a r c h i t e c t .  

l 4  T h i s  d i s t i n c t i o n  i s  c l e a r l y  n o t e d  by recommended f e e  s c h e d u l e s .  
The Nor th  C a r o l i n a  C h a p t e r  of t h e  A I A  recommends a minimum f e e  of 
i 5  p e r c e n t  on a $1,000,000 a l t e r a t i o n  w h i l e  a minimum f e e  o f  5 .5  
p e r c e n t  i s  reconimended c j n  a $1 ,000 ,000  o f f i c e  b u i l d i n g .  

1 5  Hrg. S. 2562, J u n e  23,  1939,  when Q u a r t e r m a s t e r  Corps  w i t n e s s  
t e s t i f i e d :  "I t  w i l l  be n o t e d  t h a t  i n  t h e  b i l l  t h e  maximum f e e  
i s  set a t  6 p e r c e n t  of t h e  estimated cost  of the p r o j e c t .  
T h i s  would be a n  a b s o l u t e  maximum and i s  n o t  i n t e n d e d  t o  s e t  a 
s t a n d a r d .  The f e e s  p a i d  f o r  a r c h i t e c t u r a l  and  e n g i n e e r i n g  
s e r v i c e s  on  works s i m i l a r  t o  t h o s e  c o n t e m p l a t e d  by t h e  War 
Depar tment  va ry  f r o m  4 t o  6 p e r c e n t .  The re  i s  no d a n g e r  that  
t h e  War Department  will pay e x o r b i t a n t  f e e s  f o r  t h i s  work as 
d e f i n i t e  s t a n d a r d s  have  been e s t a b l i s h e d  by t h e  American 
I n s t i t u t e  o f  A r c h i t e c t s . .  . and  o t h e r  r e p u t a b l e  p r o f e s s i o n a l  
socie t ies  . ' t  

See Comp. Gen. Rept .  B-152306, June  16, 1965,  where in  t h e  
C o m p t r o l l e r  Gene ra l  s tates  t h a t  the  c o n s t r u c t i o n  o f  an  u n u s u a l  
f a c i l i t y  ( n u c l e a r  r o c k e t  development s t a t i o n )  i n v o l v i n g  h i g h l y  
t e c h n i c a l  s t a n d a r d s  and  c o n s i d e r a t i o n s  d o e s  n o t  a f f o r d  any 
b a s i s  f o r  a v o i d i n g  t h e  s t a t u t o r y  l i m i t a t i o n  on A-E services .  

An a r c h i t e c t ,  w r i t i n g  a b o u t  h i s  e x p e r i e n c e  on a Government 
job, s ta tes :  " P a r t  of o u r  loss  i s  due  t o  o u r  t a k i n g  t h e  t i m e  
t o  s t u d y  c:oiliprehcnsive a r c h i t e c t u r a l  s o l u t i o n s  which s i m p l i f i e d  
cons t r i l c t i r : n  and  reduced t h e  t o t a l  c o s t  o f  t h e  b u i l d i n g . "  

83 



S t a t u t o r y  Archi tec t- Engineer  Fee  L i m i  t a t i o n s  
Footnotes  - page t h r e e  

APPENDlX 111 
Page 14 

i8 Commenting on a GSA p r o j e c t ,  a n  a r c h i t e c t  wr i t e s :  
t h e  c o s t  of t h i s  o f f i c e ,  w e  were a s s u r e d  t h a t  t h e  t i m e  r e q u i r e d  
f o r  review by t h e  N e w  York O f f i c e  (of GSA) a t  each s t a g e  o f  the 
work would be about  t h r e e  weeks. A c t u a l l y ,  t h e  t i m e  a t  each  
s t a g e  w a s  t h r e e  mouths o r  more, t o t a l l i n g  360 days  d u r i n g  t h e  
t i m e  w e  were working on the drawings.  

" A s  to  

, 

Tex. Rsch.League, " B l u e p r i n t  f o r  S t a t e  C o n s t r u c t i o n  Adminis- 
t r a t i o n , "  Dec. 1964, p. 26 

2o See A I A  "Standards  o f  P ro fess ionaL P r a c t i c e"  and Doc. 5330. 

21 10 USC 2306 ( f )  

22 10 USC 2313 

- - - - - - - - - - - - -  
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J O I N T  B R I E F  

of  

CONSULTING ENGINEERS COUNCIL 

NATIONAL SOCIETY OF PROFESSIONAL ENGiNEERS 

and 

AMERICAN SOCIETY OF C I V I L  ENGINEERS 

to  the 

COMPTROLLER GENERAL 

UNITED STATES OF AMERISA 

on the problem of 

STATUTORY FEE MAX I MUMS 

for 

ENGINEERING SERVICES 
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lMTRQ#UCTtON 

This br ie f  deals with the problems encountered by Federal agencies, 

as well as the engineering profession,in providing engineering services 

to thz government under existing laws, and interpretations thereof, which 

impose a maximum fee limitation on the basis of estimated construction 
costs .  

tions by Congress in 1939, shows that the fee limitation-maximum for 

engineering serviccs imposes unnecessary restrictions and difficulties. 

Experience with this problem, since the sdcption of such r rs t r i c -  

The contents w i l l  demonstrate that the intereses of the government 

would best be served by legislative elimination of the fee maximum con- 

t r o l ,  and adoption instead of administrative means to  provide desired 

f l e x i b i l i t y  in engineering contract negotiations and procedures. 

specifically, i t  i s  the joint belief of the organizations submitting 

t h i s  b r i e f  that the interests of the public would be as well, or better, 
served if professional fees on gavernmnt engineering were negotiated 
openly and without the handicap Or interference of inflexible percent 
maxi mums, 

Mors 
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1 NTERPRETAT I ON OF PRESENT STATUTES GOVERN I NG A-E FEES 

There a re  p resen t l y  f i v e  s t a t u t es  which p resc r i be  a l i m i t a t i o n  on 

fees which may be paid by Federal  agencies f o r  a r c h i t e c t u r a l  or eng l -  

ncer inq  serv ices:  

10 U.S.C. 2306(d) 

IO U.5 .C.  7212(b) 

10 U . S . C .  9540(b) 

Tht fee f o r  per forming a cast- p lus- a- f  xed fee 

con t r ac t  for a r c h i t e c t u r a l  or engineer ng serv ices  

for a p u b l i c  work or utility plus the 

serv ices to the con t r ac to r  may not be more than 6 
percent of the est imated cos t  of t ha t  w o r k  p r o j e c t ,  

not i n c l ud i ng  fees. (app l i cab le  to a l l  m i l i t a r y  

agencies) 

o s t  of those 

The fee for any se r v i ce  under t h i s  sec t i on  

( a r c h i t e c t u r a i  and engineer ing serv ices)  may 

not  be more than 6 percent OF the es t imated  cost.  

as d c t ~ ~ r m i n c d  by thl, Fccre ta ry ,  of the p r o j e c t  to  

which i t  appl ies.  (Army) 

Thc fee for any se r v i ce  under t h i s  s e c t i o n  (cmploy- 

ment of outsid<-. a r c h i t e c t s  and engineers) m y  not  

exceed 6 percent  of th? est imated cost .  as de- 

tcrmined by the Secretary,  of the p r o j e c t  to  w h i c h  

the fee applies. (Navy) 

The f ee  for any serv ice  undrr  t h i s  sLaction ( a r ch f t * * c -  

t u r a l  and engineer ing se rv ices )  may not be more 

than 6 percent  of the est imated cos t ,  as dcterminvd 

by the Secretary,of  the p r o j e c t  to which i t  appl ies.  

( A i r  Force) 

... and that a fee PxctuFive of the con t r ac to r ' s  cos ts  

and not i n  excess of 6 per  centum of the estimated 

cos t .  exc l us i ve  of fees, as determined by thc agency 

head a t  the  t i m e  of e n t e r i n g  in to the con t rac t ,  of 

8 7  
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the p ro jec t  to  which such fee i s  applicable i s  

author ized i n  con t rac ts  for a rch i teceura l  or 
engineer ing serv icas r z i a t i n g  to  any p u b l i c  works 

o r  u t i  I i t y  p ro j ec t .  ( c i v i  1 ian agencies) 

S u p e r f i c i a l l y  i t  would seem tha t  these s ta tu tes  a re  s i m i l a r .  

to  e s t a b l i s h  a l i m i t  f o r  A-E fees o f  6 percent of the est imated cast  of 

the p ro j ec t .  However, both i n  l a w  and i n  f ac t ,  there i s  a r e a l  quest ion 

as to t h e i r  un i fo rmi ty .  The s t a t u t e  app l i cab le  to  a l l  m i l i t a r y  agencies 

(10 U.S.  C. 2306(d)) r e f e r s  t o  bo th  "cost-plus-a-f ixed-fee" and "percent" 

con t rac ts  and hence, on i t s  face, i s  not app l i cab le  t o  lump sum contracts .  

The s ta tu tes  s p e c i f i c a l l y  app l i cab le  to the th ree  m i l i t a r y  departments, 

on the o ther  hand, apply  t o  A-E fees for "any service", the necessary 

imp l i ca t i on  being that the 6 pzrccn t  l i m i t a t i o n  i s  app l i cab le  to  "lump 

sud' and "percent1' as we l l  as "cost-pIusl1 contracts;  

A l l  appear 

A compl icat ing f ac to r  i s  t ha t  the  t h r c e  m i l i t a r y  s tatutes,  while 

d i c t a t i n g  percent maximum for "any serv ice  under t h i s  s e c t i o n r  f a i l  t o  

def ine serv ices to behlch they apply. 

unless extent  of  serwices and type of work a re  s p e c i f i c a l l y  Set-forth, 
def ined and l im i t ed .  

engineering where complexi ty,  scope, rEsearch and unknowns vary widely 
wi th in  a g iven p ro j ec t ,  as w e l l  as between p ro jec ts .  

engineering p r o j e c t  can invo lve  any o r  a l l  of the fo l low ing :  

Any maximum f ee  i s  u n r e a l i s t i c  

This  i s  v i r t u a l l y  impossible i n  a f i e l d  such as 

Normally. e t y p i c a l  

(a.) 

f r a s i b i  1 i t y  of proposed p ro jec ts .  

Advice regard ing i nves t i ge t \ sns  requ i red  t o  determine 

(b.) 
analyszs, cost est imates and repor ts .  

Pre l im inary  i nves t i ga t i ons  end studies; and p repara t ion  of 

(c.) Collect 

cha rac te r i s t  

and des t i na t  

formation. 

on of design data such as topographic 5urweys. 

cs of subsurface mater ia ls ,  P r a t f i c  census, o r i g i n  

on s tud ies,  manufactur ing processeq and re la ted  in- 



(d.) Investigation of existing conditions where a l t e r a-  

tions or additions are involved. 

(e.) 
and final cost estimates. 

Preparation of construction contract plans, specifications 

( f . )  

regarding award of contract. 

Assistance in advertising for construction bids and advice 

(9.) 
plans and specifications. 

Assistance during construction with interpretatiOn of 

(h.) Checking shop drawings. 

(i.) 
contractor. 

Approval of periodic and final payments to construction 

( j  .) Resident engineering service during constructlon. 

(k.)  

performance tests,etc., to determine conformance with plans 

and specifications. 

Inspection of completed construction, supervision of 

( 1  .) Preparation of "as-bui It" drawings for record. 

(m.) Assistance during initial operation. 

(n.) 

servf ces. 
Consultation and other related technical and professional 

The above list reflects only principal services of cansuiting engineers. 
Many other services are also regularly available. 

Statutory  references to both Iicost-ptus-a-f ixed-fee" as well as 
"percentage-type" contracts further illustrate the need for clarification 

of the fee iirnitation question. I f ,  i n  fact, "cost-plus" agreements are 
acceptable then it i s  necessar; to recognize what constitutes "COst." 
Most engtneers agree that In i dd i t ion  to the usual direct costs, the 

8 9  
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following types of indirect costs, represent a signif 
of the cost of conducting a business and directly inf 
compensation: 

(a.) Taxes 

(b.) Insurance, including ac- 

cident, liabi\ity, group 

l i f e ,  valuable papers 

(c.) Admi n is t ra  t ion, i nc ludi ng 
supervision, secretarial, 
c l e r i c a l ,  bookkeeping, 

I i brary 

(d.) Unassignable staff time 

( e . )  Interest 

(f.) Depreciation and amoritip 
zat ion 

(9.) Employee-establ ished pen- 

sion plans and related 
al locat ions 

(h.) Printing, 

ing suppl 

li .) Uncol Iect 

ce i vab le 

stationery, print- 

es 

ble accounts re- 

(k . )  Telep 

(1.) Fees, 

ca1.t portion 
uenca tota 1 

one and telegraph 

dues, publications, 

professional meetings 

(m.) Empioyee relations 

(n.) Rent 

( 0 . )  Off ice miscel laneous ex- 
penses 

(p.) Travel expenses not as- 
signed to cl ient  

(4.) Personnel procurement 

(r.) Uti1 i ties and maintenance 

(s.) Rental of equipment 

(t.) Project development and 
public relations 

(j.) Professional services in- 

cluding specialists, legal, 

auditing 



Some of these costs are recognized and accepted by military and 
civiiian agencies as a part of the tngineer's overhead and hence 

are included in the compensatlon on i'cost-pIus'l agreements. 
however, may not be allowed; further illustrating the need for 
clarification. 

Others, 

The report of the Comptroller General in the "Vitro Case", 

(6.152306) dated June 16, 1965, brings into sharp focus the basic 

question of the interpretation of the fee limitation in terms of 

cost of A-E services which are subject to the limitation. 
opinion the Comptroller General determined that costs for nuclear en- 
gineering, special engineering, engineering work related to future 

equipment and facilities, and the Increased cost of the design effort. 

because of nuclear considerations, (in addition to the cost of the 
customary engineering design service), should have been included in 

the 6 percent limitation. 

fied i t s  exceeding the limitation on the pragmatic ground that it had 
excluded from ehe fee limitation costs which did not reflect 'kustolllr?ry 
or ordinary archi tectural-engineering services and/or services closely 
related to the actual preparation of designs, plans, drawings, and 
speci f i cat ions.. . I t  

I n  that 

Apparently the agency involved (NASA) justi- 

It is of the utmost significance that in rejecting the NASA 

contention, thz Comptroller General stated "our decisions have con- 

sistently held that the limitation applies to amounts payable to 
archi tect-engineers for 
the production and del ivery of designs plans, drawings and specifi- 
cations." (emphasis in original) 

servlce performed under cootracts for 

This same opinion has been expressed m e  recently in response 
to inquiry by the Veterans Administration. On August 3 1 ,  1966, 

Comptroller General Frank H. Weitzel advised the VA that "...Congress 
included, within section 4 of  tho Armed Services Procurement Act of 

1947 
whether they be ' f i x e d  fees' for measuring profit, or ' fees'  measuring 

and section 304(b) of the 1949 act, a llmitation on 'fee' payments 



the t o t a l  cornpensatfon (costs p lus p r o f i t )  payable t o  profcssional  

a rch i tec ts  o r  engineers whose Fees cover everything o r d i n a r i l y  

covered by the fee i n  t r a d i t i o n a l  percentage-fee contracts for such 

professional services." 

PROBLEMS INHERENT I N  PERCENT ItHlPATIONS 

The Comptroller General ' s  statements b r i ng  i n t o  focus the need 

to define and del iml t the term ' Iarchi tectura l  and engineering services" 

o r  t o  remove the unworkable r e s t r i c t i o n  on A-E fees. 

p lex technology, when i t  i s  o f ten  d i f f i c u t t  to  d i s t i ngu i sh  between the 

t r a d i t i o n a l  A-E services end services requ i r ing  research and the ap- 

p l i c a t i o n  of re la ted  s c i e n t i f i c  d i sc ip l i nes  (the l a t t e r  being subject 

to d i f fe rent  l im i ta t ions ,  i f  any), the 6 percent l im i ta t i on ,  conceived 

i n  a rime of simpler tzchnology, Is bound t o  cause confusion and doubt 

among the Federal agencies. 

I n  today's com- 

The lack o f  uniform understanding and i n te rp re ta t fan  among the 

agencies i s  i l l u s t r a t e d  by the Veterans Administrat ion inquiry,  and by 

comparing the statements of the Ccmptrollcr General t ha t  fi services 

re la ted  to the preparat ion of plans and speci f icat ions are subject t o  

the 6 percent l im i ta t i on ,  and by the Armed Services Procurement Regula- 

tions, Sec. 18-306.2(b), which r e f e r  only to those servicas Involv ing 

preparat ion of designs, plans, drswings and specfflcations; 

"(b) 

for architect-engineer serviges f o r  the preparat ion of 

designs, plans, drawings and ~ p e c i f i c a t i o n s  exceed 

s ta tu tory  l i m i t a t i o n  of s i x  percent (6%) of the estimated 

construct ion costs of the p ro jec t  t o  which the a rch i t ec t -  

engineer services apply. I f ,  hawewer, the contract  also covers 

any type services other than the preparat ion of designs, plans, 

drawings and spec i f i ca t ions ,  tha t  p a r t  of  the contract  p r i c e  

for such othzr  sGrvices s h a l l  not  be subject to the s i x  

percent (6%) 1imitatfon. l l  

I n  no event sha l l  a f i r m  f ixed-pr ice type contract  

the 

Thus the three major problems inherent i n  the federal government's 

percent l i m i t a t i o n  on A/E fees are: 

92 
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1. Confusion caused &y c o n f l i c t i n g  and contrast ing 

s t a t  ute5. 

2. Absence of any d e f i n i t i o n  of services or costs covered 

by the statutes. 

3.  Gross inequi t ies caused by r i g f d  i n te rp re ta t i on  and/or 

enf orcemn t . 
Addi t ional  problems which r e f l e c t  upon the fa l lacy  of a 

percent-of-estimated-construction-cost maximum which may be pa id  for 

engineering servlces, are ou t l l ned  i n  the fo11wing: 

1 .  Nowhere fn the o r i g i n a l  (1939) l e g i s l a t i v e  h i s t o r y  of tho 

laws provid ing f o r  the employment of outside a rch i t ec tu ra l  o r  

engineering services by the armed forces orother government 

agencies does there appear any d i r e c t  o r  i n d i r e c t  information 

to  indicate there was every any considerat ion of the d e s i r a b i l i t y  

of l i m i t i n g  A-E fees f o r  services t o  an a r b i t r a r y  percent. No- 
where, i n  fact.  Is there any reference t o  the source or author of 

the l i m i t a t i o n  provisions; and nowhere i s  there shown any ra t i ona le  

for the l im i ta t i ons ,  much less tenable support f o r  them.' 

2. 

involve ng construct ion, hence, i t  i s  impossible to employ a 

percen tage-of-es t ima ted-construc t i on-cos t as a c r  i t e r  i a for  

1 i m i  t l n g  fee. i t  i s  self-contradictory t o  require cmpl iance 

w i th  such a maximum on agreements invo lv ing  construct ion of a 

given f a c i l i t y  while contracts for work of equal engineering 

sk i  11 and competence are being negotiated sa t l s fac to r i  i y  u- 
-a  percentage r e s t r i c t i o n  f o r  the simple reason tha t  no 

construct ion i s  involved. F e a s i b i l i t y  studies, oconomie reports, 

structural analyses, research and test ing, e t c . ,  are examples 

of engineering services wherein a "percent of construct ion cost" 

i s  not applicable; yet ,  t h i s  engineering i s  no less technical 

or compllcated than work invo lv ing  the production of designs 

and plans. 

Many of the engineering services required by Federal agencies 

9 3  



3 .  
between engineering and construction costs, the va l i d i t y  of the  

percentage-of-construction-cost method of determining A-E 

fees r e s t s  upon the questi,onable premise that engineering costs 

vary i n  d i rect  proportion t o  cost of construction. There i s  

serious question that sueh a consistent relat ionship exists. 

On projccts involving relatively minor faci  I i t i e s ,  the  en- 

gineertng percentage of  to ta l  cost may r i s e  i n  sharp contrast 

ta construction cost. This war recently exemplified i n  a 

rather extreme case involving four meintenence and repair 

projects by the 12th Naval Dis t r i c t .  These projects had 

estimated conbtrucelon costs of $469, $700, $900 and $900 
respectively. Haximum A-E fees, based an 6%, would have 

been $28.02. $42.00, $54.00 and $54.00 respectively. 

problems ar ise on highly sophisticated projects 

ccnofderable investigation, study and testing p r i o r  to 

author i ty to  proceed with design. 

While years of experience have provided some correlat ion 

Similar 

khich require 

4. 
present adherence to a percentage maximum on engineering fees 

i s  the fact tha t  sueh percentage i s  based upon i+timated, 

as compared to  actual, cost of construction, i n  hundreds of 

cases the government's preconstructien estimates have la te r  

proven t o  have been w e l l  below the actual emstruction 

costs. Thus, the engineer i s  frequently forced to accept 

payment based upon what Is l a te r  revealed as an erroneous eval- 

uation. I n  one such instance the General Services Administra- 

t ion  insisted that the engineer accept e fee based upon that 

agency's est imated $2,400,000 to ta l  project  cost. Although 

the engineer was apprehensive that project  cost would exceed 

$3 mi l l i on ,  he accepted. 

the project  has been b i d  a t  $3,813.00. 
the estimate upon which the engineer was required t o  base 

h is  fee. 

the job  due t o  need for redesign amd other empticetions. 

Further complicating and contradict ing the government's 

Despite everyone's best ef for ts,  

Thfs i s  6a"/, over 

?he engineer stands t o  lose nearly $4g,dOO bn 

9 4  
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5. The engineering profeSsion strongly questions Fed- 

eral government insistence upon restricting fees to be 
paid for engineering services while imposing few, i f  any, 

limitations on similar services rendered to the government 

by other professionais, such as attorneys and physicians. 
Further, there i s  no limitation on the cost of nontechnical 

services such as teaching and educational training services 

which may be rendered a contract basis to the government. 
(for more on subject of fees paid other professionals see 

pages 14 g 15 1.  

6.  
occariona1ly forced Federal agencies to circumvent the laws 

in order to obtain needed technical services. This has been 
done by interpreting the law as applying to only a portion 
of the consulting engineer's services, or by separating the 

project into units and negotiating with different firms for 
each unit, or by negotiating separate contracts with thg! 
same firm. I t  has also been accomplished by contracting 
with an engineering firm for an additional "report" or 

"survey", thereby establishing a toea1 renumeration which 

may exceed the limitation but is recognized by both the 
engineer and the negotiator as roasonebie end appropriate. 

From a practical standpoint, the statutory maximme have 

7. 
limitations on engineering services provided direct  to the 
Federal government, whereas the same services on Federally 
financed, but locally 
allocations estimated a t  3 eo 5 times these of Federally 

supervised work) are not subject eo any fee Ifmitation. 
Interstate Highway and Community bve1qamnt programs are 
typical examples. 

An anomaly is created by apparent insi$tence upon fee 

administered, projects (which involve 

The 

max i mums , 
ments and 
projects. 

8. 
the Federal government, while limitlng fees with statutory 

Also incongruous to private consultants i s  the fact that 

creates additionsi costs through special require- 
pot lcies whtpn are seldom encountered onmn-federat 
These inc 'o le  requirements for two and three times 
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as many duplicates o f  plans, r a p e t i t l v e  d e t a i l i n g  i n  
drawings. frequent reviews, change orders and a l te rnate  

redesigns, preconceived soiwtions that  make no allowance 

fo r  unfami 1 i a r  [ t o  agency) methods, considerable and exces- 

s ive records, standards manuals which are obsolete or  in- 

appropriate, insistence upon special design t o  incorporate 

ce r ta in  government-furnished equipment, and frequent changes 

in  stope of pro jec t .  

9. P a r t i c u l a r l y  d i s tu rb ing  to  the engineer in p r i v a t e  prac- 
t i c e  i s  the decision of s o m  Faderal agencies, whose programs 

involve engineering projects which cannet be provided w i t h i n  

s ta tu tory  w x i m m ,  to estebl ish QP expend " in house" engi- 

neering capab i l i t ies .  $uch agencies may then proceed to  

perform engineering services w i t h  no l i m i t a t i o n  as lo percent 

of estimated p ro jec t  C Q S ~ .  and with no regard for i n te rna l  cost 

accounting, One example of t h i s  i s  the Nomt Hebo AFS Stat ion  

i n  Oregon which was eventual ly  sccgmg,IIiskd "in s ta f f"  when no 

consulting f i r m  could be found w i l l i n g  t o  su f fe r  a loss by 

provid ing engineering services w i t h i n  the 6% 1 im i ta t ion .  

i s  considerable evidence thae costs t o  the government of per- 

fordng " I n  house" engineering great ly  exceed5 costs of i den t i ca l  

services from outs lde p r i v a t e  en terpr ise  saurees. 

There 

IO.  

f i r m s  fails t o  take i n t o  account the growing complexity of 

modern science and tecknolqgy. Demand f o r  engineering "'know 
hod' i s  outd is tancing v i r t u a l l y  every other f i e l d .  The cost 

of meeting t h i s  demand has risen, end i s  cont inuing to  r i se ,  

near ly  wice  as fas t  as construct ion costa in general. 

unsound and improper PO assume tha t  engineering fee limitations 
adopted in  1939 can continue to serve as today's s ta tu tory  

maximuin. No other industry or profession has been required to 
endure 27 years of mchanged fee restriction. 

Imposit ion of present fee r e s t r i c t i o n s  upon engineering 

I t  i s  

9 6  
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11. 
from an w b i t r a r y  Fee l im i ta t ion  when the gowsrnmnt ne- 

got iator i s  forced t~ select firms w i t h  minimal quelifica- 
t ions OP experfence because recognized and a w l i f l e d  firms 

are uftwil i ing t o  sttemt the werrk within prescribed fee !!ai- 

tations end t k r a b y  run the r i s k  sf slgnfficant lass. With 
ne flexibility, nec~oe/ators are prevented frm contracting 

for snglneering soiutiwss which my rusuIt. in  total project  

savings. 

that It was ablz to  reduce wstr taet ion costs ~n one govern- 

ment project  by apprmtlmertely 20 percent efaer receiving 

authorization to exceed the Federal pwcertt wimw in  pro- 

v id ing  a substantial redesign. Bespite the Increase In en- 

gineering c a t ,  the 20 percent reducefon I n  cmotrwctfon cost 

resulted in  a net swings  of Sb; pcrtent  of the total pro ject  

cost had the goweramant proeeedeel with orlgine! designs B R ~  

plans. 

%erlous cmseqwwccs to  the gove rmn t  may dcvetop 

For exanple, a Csl t fornia consoltisag f i r m  determined 

The value of professional services cannot be measured by the 

engineer's Pee. The prseeedlng statemmts conclusively illurtrete 

the inappt icab i l i ty  end error of imposlwg B percent Oimieetion OR em- 

glneer compensation. &gotiation of e fee which allows fer more corn- 

prehensive rcjsearch and study, m y  §eve m n y  P ~ O M S W W ~  of dol lars  in  

the cast of construceion. Purtkermrs, throughout ehe l i f e  of the 

property,  t he  continuing cost of operation and maintenance of e 

properly designed facility can be c0ws!derably less than f a c i l i t i e s  

wh i ch are  "budge t-pl armed" . 

Although contracts roOetlfig t o  Fe r s l  projects, imwolving ex- 

penditure of public mnles, are normelly entered frrto af te r  due prQceos 
of advert ising and ccinpetftive bidding, an exccptiow exists when the 

contract involwos the performance of professional servlees which re- 
quire the exercise of speclel s t t i l la  end apti tudes ,  This exccirptfon 

t o  competitive biddlng procedures has been recognized end epplied Po 

contracts calling for  the s k i l l  end technice! kmw\edge of architects, 

engineers, attorneys and other professionals. 
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Waiver of respons ib i l l t y  t o  s o l i c i t  bids, hovrever, i n  no 

way reliewes Federal agencies of substant ia l  r espons ib i l i t y  f o r  

res t ra in t  and cont ro i  o f  expenditures involv ing a rch i t ec tu ra l  and 

engineering work performed f o r  the publ ic .  

impossiblP t o  leg is la ts ;  i t  invoives Judgemnt, honesty, in te l l igence 

and understanding. 

r zs t r i c t i ons ,  can be t o t a l l y  e f f e c t i v i .  

Such respons ib i l i t y  i s  

VIthoue these, no l eg i s la t i on ,  regardless o f  i t s  

l e  i s  i n te res t i ng  t o  note tha t  the Federal government i s  v i r -  

t u a l l y  the only c l i e n t  of c o n s u l t i ~ g  engineers tu employ an i n f l e x i b l e  

maximum on engineering fees. HuRdreds of local and s ta te  agencies 

annually contract  f o r  engineering services w i t h  no annipresent s tatu-  

tory  prov is ion  t o  d i c t a t e  teras of negotiat ion. Likewise, m i l l i o n s  

of do l l a rs  of engineering fees are openly negotiated each year w i th  

p r i v a t e  industr ies.  

Profession" by 

flrms pol led,  only 4.6 percent o f  a l l  consuleing engineer income was 

derived from pro jec ts  performed d i r e c t l y  far the Faderal governmnt. 

More than four t i m e s  that  amount, o r  19.9 percent, comprised income 

from services provided for s ta te  and l oca l  agmcies. And more than 

SO percent came from Indus t r i a l ,  foreign, and p r i v a t e  c l i e n t s .  

As a matter of fac t ,  a 1964 I'Survey of the 

magazine reweels that, of 1,458 

By and large, the s t a t e  and local agencies and the  i ndus t r i a l ,  

fore ign and p r i v a t e  c l i e n t s  c i t e d  above are s a t i s f i e d  w i t h  the resu l t s  

of such negot iat ions f o r  engineering services. The long and successful 

h i s t o r y  of such negotiat lons a l so  bears out our contention tha t  the 

c l i e n t ' s  in te res t  i s  not endangered and,in f ac t  i n  many cases,may be 

enhanced by fee negotiat ions which are not r e s t r i c t e d  by an i n f l e x i b l e  

" protect ive"  maximum. 

by such agencies as S ta te  Bu i ld ing  Cornnissioms, State Highway Depart- 

ments, Departments of Publ ic  Works and Boards of Education, for example 

of the C i t y  of New Vork. Sat is fac t ion  w i t h  such negot ia t ion  can a lso  

be confirmed by almost any of the nat ion 's  large i n d u s t r i a l  concerns, 

The success o f  suck negot iat ions can be v e r i f i e d  

Admittedly, most such c l i e n t s  havesom schedule or formula- 

ei the r  t he i r  own or one developed by some segment of the profession-  

as a guide during negot iat ion,  but  ra re l y ,  i f  ever, do such schedules 

or  formulae contain a mandatary maximum similar t o  the Federal l im i ta t i on .  

On the other hand, most suck schedules or Pcrmulae do contain provis ions 

9 8  
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t o  wary the fee  to meet the condit ions of a p a r t i c u l a r  project .  

The h i s to ry  of such negotiat ions a l so  indicates fees ranging 

i n  order of magnitude from I percent t o  1s percent of construct ion 

costs depending on the  scope of se~viccs furnished, the s i t e  and 

comptexity o f  the pro jec ts  involved and many other factors. 

of engineering for  t ;ma?I  projects,  renovetion an3 a l t e r a t i o n  projects,  

complex pro jec ts  and pro jec ts  invo lv ing  g broad scope of services 

i s  on the upper s i d e  of these limits; whndrerea5 the cost of engineering 

for  large projects,  those wi th  r e p e t i t i v e  features, and those i n  which 

the engineering services are limited i n  scopeo are nearer the lower 

l i m i t .  Sizeable projects i m  which the engineering services are 

1 i n i t e d  to  preparat ion of p l i a ~ s  and spec i f i ca t ions  ate usua l ly  w i th in  

the 6 percent Federal l imi tat i$ks,  The difficu[ty w i t b  such a l im i ta tson 

occurs p r imar i l y  w i t h  the 5-11 pro jec t ,  the a l t e r a t i o n  or renovation 

pro jec t ,  the complex pro jec t  or the p r o j e c t  on which the scope of ser- 

vices provided Is broader than the preparat ion of  plans and spec i f i -  

cat i ons. 

Yhe cost 

f t  i s  our earnest convict ion tha t  repeal of the s ta tu tory  

l im i ta t i ons  w i l l  not resu l t  i n  "runaway" fees for engineering services 

on Federal p ro jec t s  and tha t  the pub1 i c ' s  i n te res t  w i  11  i n  no way be 

endangered by such ac t i on  by the Congress. 

The prospects of removing s ta tu to ry  fee l i m i t a t i o n s  for profes- 

sionai services i s  supported by pending l e g i s l a t i o n  to remove a r b i t r a r y  

l im i ta t i ons  upon at torney 's fees f o r  services rendered i n  proceedings 

before administ rat ive agencies of the United States (5.1522, 89th 

Congress). 

el iminate an inequi table s i t u a t i o n  under which the fees f o r  attorneys 

are 1 i m i  ted Lrb sane cases t o  the point tha t  the intended benef ic ia ry  

of the l i m i t a t i o n  i s  in ju red by being unable to r e t e i n  competent coun- 

sel  to represent h i s  in terests.  

This b i l l ,  which has been approved by the Senate, proposes t o  

Although the circumstances are d i f f e r e n t  than the case of A-E 

fee  limitations, experlence has shown that  the result i o  t h e  same-- 

an a r b i t r a r y  fee l i m i t a t i o n  i s  so r i g i d  tha t  i t  does not and cannot 

r e f l e c t  changed econmie ca7dit lans. Also, of s i g n i f i c a n t  comparabi l i ty 
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i s  the statement i n  the Senate Cami t tee  Report (NO. 1233, 89th 

Congress) that:  

"The l e g i s l a t i v e  h i s to ry  o f  the various fea 1 im i ta t ions  

which S. 1522, as amended, w u i d  remve i s  s i g n i f i c a n t  

only by the almost total abgence 0% a t ten t i on  given to 

the problem i n  congressionat hearings and reports. No 
doubt, many fee l im ika t fon  clauses w r e  added as an ad 

hoc response t o  e v i l s ,  or imagined evi15t which m y  not  

necessari ly have existed i n  the bulk of eases eo which the 

clauses app ly . . ."  

Wc. a lso  subscribe t o  the philosophy errpressed by the Senate Committee 

on the Judic iary &en i t  cmented: 

"Determination of a reasonable fee should be left i n  thd 

f i r s t  instance i n  the hands of the c l i e n t  and h is  attorney. 

T h i s  b i l l  would preserwe:tkis t r a d i t i o n a l  a t to rney- c l ien t  

re lat ionship,  subject oniy to  review f o r  reasonableness 

on the pa r t  of the administ rat ive agency." 

By subs t i t u t i ng  "archi tect-engineer" for ltattsrney," wo? bel ieve 

that the above statement i s  fully appl icable PO t h i s  br ie f .  

thing. the A- € case i s  a stronger one because the C l ien t  for an A-E 

i n  t h i s  context i s  not an uninformed individual w i t h  a c la im against 

the Government, but the Government itself which i s  represented by 
experienced and competent negotiators. 
i s  inhdrent i n  the agency's initial opportunity &en negot iat ing the 

contract  w i t h  the A-E, hence an outside court review, as provided 

i n  the b i l l  for  a t to rney ls  fees i s  not necessary f o r  A-E services. 

If any- 

The "rewiew for ~easonablencss," 

Knowledgeable agency negotiators, f a m i l i a r  w i t h  engf- 

neering detail and procedure, play an important r o l e  i n  def in ing a 

given pro jec t  and i n  est imating i t s  scope and probc'lle cost. Ouch 

individuals can d is t ingu ish  axparienced, reputable engineering f i rms 

best qual f i e d  t o  handle the variaus pro jec ts  POP which they are 

rcsponsib e. 

technical alternatives suggested by such f i r m s .  
They are also cepeble of r a c q n i z f n g  and discussing 



APPENDIX IY 
Page 17 

Ndgotiators of t h i s  caliber elready 5erve in  many positions 
of Federal responslbitity. 

error of a statutory maximum which fails to  allow agprspriata increases 

i n  fee to cover additional e n g i n e e r i q  responsibility, study and/or 

ingenuity. There i s  no b e t t e r  argument for  unencumbered negotiation 
than the fact that such procedure i s  pt"esent8y being used by many, 

i f  not a majority,  of a i l  F,dsrai agencies which regular ly  contract 

for A-E ssrv ices.  

f i cers  have, despi te  the fee l imltstimss, found means for l e t a i n i n g  

the services necessary for given projects. 

Virtually a l l  recognize thc; futility and 

i t  i s  to eheir credi t  that many negotiating of- 

Unless the pract ice of  professicnal engineering can be maintained 

on the highest of standards, the q 1 Ci y OF work my lmdwertent ly  be 

lowered. i t  I s  mre them e a i  le question 04 sound business prlnsi- 
p l e s ,  but of e th ica l  procedures and eternderds of professional practice 
as wel l .  

This fact i s  apparently reeognizcd by v8rtualIy a l l  of the  

Federal agencies which eontrect for %I-E services. #any Rave guidelines 

similar t o  the following excerpt frm t i )nstrUctions for Selection of 

Archi tecis-Engineers" used by the Atomic Energy eOmmissiin: 

"In evaluating capabi l i t ies  of firm being considered, 

major consideration i s  given to the  qual i f ica t ions  end 

experience of the key personnel proposed far the ser- 
vices, the f i r m ' s  ability to  furnish an adequate number 

of qual i f f e d  personne I 

performance an camparab\e work ... experience and technical 

competence of the f i r m  ... WiDOPagmnt capabilities of the 

f i r m ,  manpoer reserwe...and current. w r k  load." 

the qua9 I ty of the f i r m l s  past 

(please note the sack of reference to ability PO perform serviees 

w i t  

eng 

own 

i n  a fee maximw.) 

The Federal +vernment, l ike any other c l i en t  of a consulting 
neer, i s  assured of dollar value f o r  doliar  spent by v i ~ t u e  of i t s  

qua l i f ied  s t a f f  n a g a t i a ~ ~ r g s  
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Further assurance is, provided by the recognized and tes ted  " control"  

inherent i n  our nat ion 's  6mpf2&itiVt? pr i va te  enterprise system. Wki le 

the technical complexities and u n k m n s  of  enginasring obviate the prec- 

t i c e  of bidding, engineers are,  neverthele~s, ahare that a combination 

of superior services a t  reasonabsle cost i s  en absolute prerequ is i te  fo r  

business and professional success. 

Reputable engineers are u n l i k e l y  Eo seek excessive fees when sueh 

fees m y  be considerably over those accepted end observed by t h e  profes- 

sion, A lso,  i t  i s  w e l l  k m n  that, recwewded schedules of  fees area>a i l -  

and familiar to pubiis agency o f f i c i a l s .  t e r t e i n l y  attempts to 

overcharge or "pd" engineering costs wuld, i n  most cases, be recognized 

by competent government negotiators. ConsulEimg engineers km~8ke t h a t  fu tu re  

jobs are dependent upon services rendered eeonmi 

Any p r o c l i v i t y  to twost fees i s  screein to resuit 

a t ion  for fu ture Federa 1 work. 

Besides the business aspects ,  consul t ing eng 

a l l y  OR present projects. 

in  exemption from comider- 

news a re  expected to 

assume a respons ib i l i t y  to t he i r  c l i en ts ,  end to society, which t ran-  

scends persona1 gain. I t  i s  t h i s  respons ib i l i t y ,  more f requent ly  referred 

to as  the engineer's "code o f  ethics" , bhich demands f a i t h f u l  profcssioml 

service, honestly rendered. Th is  w u I d  cer ta in ly  imply chat an engineer 

w i l l  not charge h i s  c l i e n t  an exorbitsnt fee. A l l  engineers e re  subject 

to the same code of ethics,  hence the engineer i n  Federal employ i s  pa t-  

ently aware of in f rac t ions  end i s ,  i f  necessary, i n  a pos i t i on  to request 

pun i t i ve  act ion. 

I n  the performrace o f  Federal w r k  the  consuitant i= subject t o  ad- 

d i t i o n a l  "controIsl'. 

contracts. They inciude: specif're delineetion of pro jects,  required en- 

9 i n e w  i "4 remrdskeepi ng psocedureo , qua I i t y  comtr8 1 and i nrpect ion  of 

b n y  of the5s are BR integral pert o f  Government 
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work, regular progress reports, revigtnr and approval o f  plans, responsibi l i t y  

i n  case of engineering negligence, and payment deferment i n  cases i nvo lv ing  

inadequate or improper ksork. 

V CONCLUSION - AMQ ~ ~ ~ ~ ~ ~ D ~ ~ ~ O ~  OF THE PWBFESSIBH 

The benef i ts  of open, unencumbered negot ia t ion  are  obvious. They 

have been proven i n  pract ice. kx-e tkan thrcs-fourehs of 811 engineering 

work done i n  the United States i s  by contrast negotiated without  a r e s t r i c -  

Competent, responsible Federal negoti-  t i o n  a5 to  maximum engingering fees. 

a tors  do not require a statutory maximum. They are already concerned c i t h  

economy as i t  re la tes  to appropriate Fees for services rendered. They are 

the pub l i c ' s  bes t  assurance of cgwlity  engineering from reputable and cap- 

a b l e  consul t ing firm. 

Contract ing wi thout  the handicap of  an u n w r b b i e  percentage i i m i t a -  

t ion ,  regardless o f  the amount of  that percentage, a!laws the Governmont 

maximuin use of engineering ta len t  and r e ~ ~ u r c e  t o  develop superior solu-  

t ions.  or f a c i l i t i e s ,  k i t h  savings not on ly  in  i n i t i a l  cost but in  opcra- 

t i o n  and maintenance as  b e l l .  

Power C 0 5 t 5 .  Existence of a s ta tu tory  maximum i s  an admission of govern- 

ment d e s i r e  to  l i m i t  and r e s t r i c t  tha t  invaluable  resource. 

Engineering costs are largely technical  b ra in  

I t  i s  respec t fu l l y  suggested tha t  t h i s  b r i e f  amply demonstrates the 

bas is  and j u s t i f i c a t i o n  for the ~ m p t r o l l a r  Genera1 to  recommend to  Con- 

gress that  the present Federal statutes imposing percent l im i ta t i ons  on 

A- E fees should be repealed. 

j o i n t l y  agreed tha t  e x i s t i n g  s ta tu tory  maximums should be removed from the 

c i t e d  labs. The profession fu r ther  sugggsts theat a substitutive "control"  

i s  unnecessary, impracticable and I i k e l y  to create more problems thanmay 

a \ready IE 'eriident under present laws. 

Accordingly, the engineering profession i s  
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- CONtiMTS ON THE COS? AND PRICING UJJ- 

I t  k a s  k e n  suggested tha t  i f  the fee l im i ta t i ons  fop A-E services 

were to be repealed the goverment's i n te res ts  might be served by rel iartce 

upon the Act o f  s e ~ t m b a r  10, ISbS. P. h. 89-653, Sec. 1 I d ) ,  (e ) ,  76 f t 2 t .  

526. 

This  Act (IO U.S.C. 2306 (a) (f))prowidese in  app l icab le  part, tha t  

on negotiated contracts the pr he contractors and subesntractors must cer- 

t i f y  that  to  the k s t  of  t h e i r  knowledge and belief the Cost and p r i c i n g  

data they subsnit e t  the  time of the nepotietlon POP contracts and 5UbrOn- 

t r ac t s  04 mre than $900,000 (or less as dctermi~led by each agency) i s  

Current, accurate and cmple te .  Such eontraces w v l d  contain J provision 

tha t  the pr ice to the warnrnent sha 1 1  b adjusted to exclude any s i gn i  f .. 
isant amounts by rcahich the head of the ~ ~ W I G Y  detsretnes that the  price 

vas increased because the cost and pricOwgl date Burnished was inaccurate, 

incomplete or not current. 

Senate Report No. 1884, 87th  Congressp declared tha t  "The ob jec t ive  

of these provisions i s  t o  require t ru th  in  negotiat iQg." TO t h i s  s ta te-  

m e n t  we wholeheartedly s u b s c r i h  a d  see no problem far A-E serviees ap- 

p l i c a t i o n  of tha t  p r inc ip le .  The e th i cs  of the engineering profession 

requires no less than the statement of the Seaate C m i t t e e  OR A ~ m d  Ser- 

vices, quoted above. 

i+o\Never, U ~ O R  a close examimtion of the "truth i n  negotiat ing"1!W 

be bel ieve that  i t  i s  not su i tab le  o r  appropriate as a method of p ro tec t-  

ing the Oovermant's interests for A-E contrests, I t  I s  read i l y  apparent 

from the lek i t s e l f .  a s  c e l l  as  ehe legisilativa h is to ry ,  t ha t  Eongress bas 

directing its a t t e n t i o n  to production- type eonerects i n  which equipment and 

mater ie ls  are the basic ingredient,  

the other hand, invalves wety l i t t i e  in the way of mater ia ls ,  supp\ies or 

The average 02 usual A-E contract,  on 
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equipment. 

are fo r  manpoker and overhead. 

The main pr i ce  and cost date appl icable to an A-E contract  

I n  commenting upon the cost and pricing &?e to be supplied a t  the 

time of negotiat ion, senate Report NO. iBb4 noted: 

"Altkough rmt a l l  elements o f  cost are  ascer- 

tainable a t  the time a contract Is entered into,  

those costs t h a t  can be Itnow PIhOUld be furnish- 

ed cur ren t ly ,  accurately and completely." 

A t  the t ime o f  negotiation OP of entarring into a c w t r e c t ,  an A-E f i r m  

knavs and a n  furnish accurate infQtV&ltiOn on th@ salary ra tes  i t  i s  

paying and expects t o  continue to pay to i t s  s t a f f  personnel cho b i l l  he 

employed i n  the performance of the contract. i t  also knobs, w i t h i n  rea- 

sonable l i m i t s ,  rbt costs k i l t  be inwo\ved for mAljsceIlePreous supplies, 

such as d r a f t i n g  paper, b luepr in t ing  or reproduction services and s i m-  

ilar minor items of cost d i r e c t l y  re la ted  to the contract .  

tire primary cost  involves estimates of the man hours and i n d i r e c t  costs 

(overhead) required for the campletion of the m r k .  

However, 

Because such a re la t i ve Iy  m a l t  portion of a n  A-E contract in- 

volves cos ts  which H o u l d  be susceptible o f  d e f i n i t e  and specific l i s t -  

ing a t  the time of  negotiat ion. we k l i e v e  that the "trqth i n  negot iat-  

ing" lac i s  not a p rac t i ca l  subs t i tu te  to Lw used i n  lieu of fee l i m -  

i t a  t ions. 
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COMMENTS O F  THE PROFESSIONAL SOCIETIES 
CONCERNING THE GAO DRAFT REPORT 

Introduction 

This memorandum sets  forth the views of the undersigned 

professional societies of architects  and engineers* concerning the GAO 

Draft Report to Congress entitled "Government- Wide Review of the Adminis- 

tration of Certain Statutory arid Regulatory Requirements Relating to 

Architect-Engineer Fees.  I '  

We start f rom the premise,  concurred in by the GAO, that 

the 6% fee limitations a r e  inappropriate for A-E services  and should be 

repealed. Although it could be argued that these statutory limitations a r e  

not now applicable to all classes  of A-E contracts, there is no need to 

discuss this matter  since the Draft Report contains a persuasive case for 

repeal. 

We accept the further premise--also fundamental to the GAO 

Report--that the public interest  is best served if  the government obtains 

the best possible A-E services for a reasonable fee, We believe that the 

professional codes of ethics of architects  and engineers, and 10 U. S. C. 

Sec. 2304(g), 2306(f) as now applied by the procuring agencies, insure the 

achievement of these goals. 

* American Institute of Architects; American Institute of Consulting 
Engineers; American Society of Civil  Engineers; C onsulting Engineers 
Council; Engineering Division, American Road Builders Association; 
National Society of Pr ofe s sional Engineers. 
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It is our view that the public in teres t  is best served by unfettered 

negotiating procedures conducted by competent contracting officers. The public 

interest  will not be served by an inflexible interpretation of statutory provisions 

a s  apparently recommended in the Draft Report. We will show in this  

memorandum that a flexible application of 10 U. S. C. Sec. 2304(g), 2306(f) 

is required by t k  language and legislative history of these statutes and by 

the realities of A - E  services  procurement. 

While this  memorandum will focus on the provisions of U. S .  C .  

title 10, chaptep 137, the need for flexibility in procurement of A - E  services  

i s  a lso  applicable to those agencies not within the scope of title 10. 

At the outset, i t  should be remembered that the Congress, the 

GAO and the purchasing agencies have long recognized t h t  ru les  of contract 

negotiations appropriate for procurements of goods a r e  usually inappropriate 

where professional services a r e  involved. For  example, 10 U. S. C. 

Sec. 2304(a)(4), 41 U. S. C. Sec. 5 and 41 U. S. C. Sec. 252 each exempt profes-  

sional services  from formal advertising requirements. The legislative history 

of these procurement ac t s  is replete with express  recognition of the unique 

status of such services.  * 
* Illustrative is  the reply of Senator Saltonstall to a statement by 

Mr. Paul H. Robbins, Executive Director of the National Society of 
Professional Engineers, who, in testimony on a predecessor  bill to what 
is now Sec. 2304(g), had ra ised the question whether the legislation 
would require competitive bidding in the procurement of A -E services.  
Senator Saltonstall said: 

"Mr. Robbins, certainly as  the author of S. 500, the Senator who 
filed i t ,  1 had not the slightest intention, and until you said i t  this  morning, 
I did not conceive that this bill would cover the question of competing for  
personal  services.  I '  (Hearings on S. 500, S .  1383, S. 2875, Before the Sub- 
committee on Procurement of the Senate Armed Services committee,  86th 
Congress, 1st Sess. 423 (1959)). 

See a lso ,  S .  Rep. No. 2201, 85th Cong., 2d Sess. (1958). 
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A -E services  a r e  distinguished f rom goods -and-materials  

contracts because the A -E--like the attorney and doctor - -is a professional  

whose "product@' is h is  skill ,  ingenuity, training, and integrity. 

client relationship is a fiduciary one, in which t rus t ,  creat ivi ty and quality 

of service--not p r i ce- - a re  of paramount importqnce. There  is, af ter  all, 

a crucial difference between a vendor of nuts and bolts, and a professional 

who is retained to devise an imaginative economic solution to a technical 

problem. We respectfully submit that this difference must be borne in 

mind in interpreting and applying statutes. Rigid interpretat ions which 

res t r i c t  the full use of the A - E ' s  professional talent could save a smal l  

amount in design expenditures but cost  the taxpayers substantial sums  in 

a more  expensive and l e s s  efficient facility. 

The A - E  

We know that the GAO will give ser ious  consideration to the 

points discussed below, an,d respectfully ask that the Draft Report  be modified 

to reflect  these points. 

I 

A - E ' S  A R E  NOT,  AND SHOULD NOT 
BE, REQUIRED TO CERTIFY COSTS 
WHICH CANNOT BE KNOWN A T  THE 
TIE\AE O F  CONTRACTING* 

We totally subscribe to the philosophy underlying 10 U. S. C, 

Sec. 2306(f), a s  se t  out in the Senate Report: 

"The objective of these provisions is to 
requi re  t ruth in negotiating. ' I  ( S ,  Rep. No. 1884, 
87th Cong., 2 6  Sess. (1962)) 
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This principle is incumbent upon A - E ' s ,  a s  professionals,  even in the 

absence of a statutory requirement,  and is a constantly r ecur r ing  theme 

in  the A - E  codes of ethics. 

We do not here  dispute the present  applicability of Sec. 2306(f) 

However, to A - E  contracts  where the price is expected to exceed $100,000. 

in recommending the application of Sec. 2306(f) to A -E contract  negotiations, 

the Draft Report has failed to make cer ta in  distinctions which a r e  essential. 

i f  the provision is to be workable and equitable. 

Report draws no distinction between those components of a contract pr ice  

which a r e  o r  can be known at the time of contracting, and those components 

which can only be generally estimated. 

Repor t  sugges ts  that Sec.  2306( f )  r e q u i r e s  a cer t i f icat ion of all costs ,  regard- 

l e s s  of whether or  not they  a r e  known a t  the t ime of contracting. 

that this position is unsouxf both as a mat ter  of legislative history and public 

policy. 

In part icular ,  the Draft 

Although not explicit, the Draft 

We submit 

Senate Report 1884, commenting upon Sec.  2306(€), makes it 

c lear  that only those costs which a r e  known a t  the t ime of contracting should 

be certified: 

"Although not all  e lements of cost  a r e  ascertainable 
a t  the t ime a contract is entered into, those cos t s  that can 
be known should be furnished currently,  accurately,  and 
completely. ' I  (emphasis  supplied. 1 

- 
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We do not here take issue with the Draft Repor t ' s  discussion of 

the "detailed analysis method" of determining A - E  fees. * Under th is  method, 

all components of cost should be estimated. Nevertheless, there is a v a s t  

difference between merely  estimating all  components of cos t t  on the one hand, 

and requiring, on the other,  A - E ' s  to certify a l l  components (including those 

which cannot r easombly  be known), and then permitting only a downward 

adjustment i n  fee should such certifications prove inaccurate or  incomplete. 

W e  see  no difficulty in certifying those A - E  costs which are known 

a t  the time of the ror.tracting. Such cos t s  would include current  data on s a l a r y  

ra t e s  €or technical. a ~ d .  non tech ica l  personnel, and such i tems a s  overhead 

ra te ,  rent ,  insuymce,  equipmen?, supplies, etc. 

However, certain components of cost ,  such a s  number of hours 

and fees  of outside experts ,  can at  best be only gsneIal ly est imated,  and there  

may be wide v a r i a t i o n s  between the est imate and the a c t 9 3 1  cost. TO in te rp re t  

the statute a s  requiring certification of inponderable cost  fac tors  would undercut 

i t s  philosophy 3nd puppose: i t  is  not possible to cert i fy the truth of that which 

is unknown, 

* For reasoqs  given below, we do object to the suggestion a t  page 32 of 
the Draft R €port (which deals with the "detailed analysis  method") 
that all contracts  for A - E  services may be "subject to the competitive 
negotiation requirements of Public Law 87-653 and the FPR. . . e ' I  

W e  note that, f he t e r m  I f  competitive negotiations" appears  nowhere in 
Public Law 87-653. 
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Department of Defense, Bo not comply with the requirements of Sec. 2304(g). 

The Report implicity urges that a more  rigid application of the section be 

instituted. W e  believe that the section's language and legislative history 

compel, at  the very least ,  the conclusion that present  agency procedures fully 

conform with the section and t2-e intent of Congress. 

A - The Language of the Statute. 

Unlike the rigid position apparently taken in the Draft Report 

that solicitations rnmt always be made f rom the maximum number of sources,  

and %hat discussion3 mast alwaqs be had with all responsible offerors,  the - 
language of SE.C. 2301ig)  is  the language of flexibility. The section requires  

that ?he negnt;aciDn procedctre be "consistent w'?h t h e  nature and requirements 

of t.he . . , s e ~ i ; i c e s  i.0 be procured . . . .I' The clear meaning of this  is that 

rules f o r  r vS,s ard  t ra I fs  . ;ho~l.f  not be applied when it is not in the public in teres t  

to apply t.bern--sdich a s  j q  negotiating for the expertise inherent in professional 

service contracts. 

A hr ief i r i s l y s i s  of "the nature and requirements of the . . 
services  to be Pi=ocurdJ"  through an A - E  contract indicates that a rigid 

applicati.cn of S e c .  2 304Cg) simply cannot work effectively. Very frequently, 

the scope of the project j s  not agreed upon until negotiations have been 

virtually conclilded. A l l  io0 often, the problem cannot even be defined with 

any precision wttil negotiations a re  well under way. Under these c i rcum-  

stances tFe solicitation of prop0 .ais, including price quotations, from 
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Moreover, su.ch an interpretaticin would be most inequitable. 

Under Sec. 2306(f), if the A - E ’ s  certified f igures prove to be inaccurate and 

too high the agency may reduce the fee. There  is, however, no comparable 

provis ion authorizing an increase  in fee i f  the A - E ’ S  certification of cos t s  

proves to  be inaccurate and too low. For this reason alone, i f  for no other ,  

A - E ’ s  should not be requlyed to cert i fy cost or pr ice  components which cannot 

be reasonably knovm at che t ime of the negotiation. 

We 1iPge that ttse d.istinction, between those elements of cost  

which can be subject to the certification requirements of Sec. 2306(f) and 

those which cannot, be f u l l y  recognized in the Final Report. While it may 

not be feasible for the Report to spell out this  distinction with precision, 

we will be glad to cooperate in  any endeavor to establish uniform guidelines 

for distinguishing hetween certifiable and noncertifiable A -E costs. 

I1 

EXISTING P R O C E D U R E S  FOR NEGOTIATING A - E  
C O N T R A C T S  A R E  CONSISTENT WITH THE N A T U R E  
A N D  REQUIREMENTS O F  THE S E R V I C E S  TO BE. 
PROCURED,  A N D  F U L L Y  COMPLY WITH SECTION 
2304(g). - 
In o u r  view, the legislative history hereinafter  s e t  forth 

constitutes substantial ground for concluding that Sec. 2304(g) was not 

intended to apply at  211 to A - E  services.  However, for  the purposes of 

this memorandum, we assume,  without conceding, the present  applicability 

of Sec. 2304(g) to A - E  contracts.  W e  do take issue with the Draft Report’s  

conclusion that existing agency procedures,  part icularly those of the 



multiple A - E  f i rms  wrould result  in an emphasis on price that would be 

coptrary to the best interests  of the government. 

ML?tiple solicitation of proposals and price quotations is 

Lrdesirable for at least  three reasons: 

F i r s t ,  it wjl.1 impose an unnecessarily onerous administrative 

bui cien upon government procurement agencies. 

attempting to evaluate dozens o r  even hundreds of A - E  proposals --particularly 

on a uniqide faciliry (snch a s  the new National Fisher ies  Center)  which requires  

original concepts and design- -makes no sense i f  a " responsible offeror" is 

to mear,  a s  Congress intended it to mean, a f i rm clearly qualified in t e r m s  

of available specjal;sts and experience to undertake within a specified time 

p e r i o a  a ipec fjc project ,  once i t s  s ize,  style and usage have been defined. 

To waste t ime and money 

Second, if price quotations a r e  r e q u h d ,  procurerpent agencies ---_ 
. - _  

Y L J  be under great  p r e s s u r e  to  pay attention only to the lowest offer, 

Targible goods can  be tested against specifications and given a relatively fixed 

market  \value; hUt no specification can ever be written to cover the creative 

.intellecluaI prodl;ct of an architect o r  engineer. Thus,  in o rder  to obtain a 

facility which will be l ess  costly to build, operate and maintain it will frequently 

be in the interest  of government economy to pay higher design costs  initially. 

Third, whenever the formulation of proposals is costly--as it 

frequently is in A - E  contracts--outstanding and busy A-E firms may be 

re1uctan.t to assume this cost because the chances of being retained for a 
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professionally satisfactory assignment will be substantially reduced. 

Consequently, the majority of offerors anxious to obtain the work may be 

f i rms  l e s s  qualified to do the job. 

Solicitation of numerous proposals including price quotations, 

then, is no substitute for a detailed and thorough examination of the qualifi- 

cations of A - E  firms and for extensive discussions with the most  qualified 

f i rms  on the nature and scope of the problem. The statute itself,  in 

recognition of this, only requires  solicitation f rom the "maximum number 

of qualified sources  consistent with the nature and requirement of the ., . 
services to be procured. Existing agency procedures a r e  wholly consistent 

with this statutory requirement. 

This is not to suggest that price is not an important factor 

in A - E  negotiations. Under the existing procedures, i f  an agency is unable 

to reach what it regards ,  upon its own analysis, a s  a fa i r  and reasonable 

contract price, negotiations with the most qualified A-E source a r e  broken 

off and the agency negotiates with other firms successively until a 

reasonable price is reached. 
I 

The agencies thus balance the various factors 

which must be taken into account in negotiating an A-E contract. 

Since these agencies conduct the day-to-day negotiations of 

A - E  contracts ,  they a r e  best able to  determine the procedure most  

lfconsistect with the nature and requirements of  the . , . services  to be 

procured. . . . I 3  There is no reason to believe that the agencies have abused 

their discretion in applying the statute. 
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B - Legislative History. 

An overall view of the legislative history of Sec .  2304(g) 

supports the procuring agencies' interpretation of that section as expressed 

in ASPR 3-805, and related regulations. 

In the hearings concerning H. R. 12299 (the predecessor of 

Sec. 2304(g) which is virtually identical in all relevant part iculars) ,  the 

Defense Department suggested that the bill be revised to specifically enable 

the agencies to conduct negotiat im without written o r  o ra l  discussions i n  

certain cases.  The Department felt that discussions would serve  no useful 

purpose in negotiations relating to perishables, educational institutions, 

and professional services. 

Subcommittee that the bill did not require written or ora l  discussion in these 

There was general agreement in the Special 

instances. The following colloquy provides one example of this agreement: 
, r, I 

I8Mr. Courtney / t a f f  m e m b e r  of SubcommitteeT: 
Mr. Chairman, there wag  a further question ra ised in tGe discussions 
with the Department /of D e f e n s g  a s  to whether o r  not certain 
categories of purchases ought not to be excepted f rom the 
provision /req-;iring written or  ora l  discussioni2. - - 

"Mr. Vinson /Chairman of Subcommittee-, I think 
there  - -  is no dispute thacpepishab'les, number ( 9 )  2 the regulations 
/sic/* should be excluded from this section. - -  

"Mr. Courtney: Perishables, number (9) .  

'IMr, Vinson: That is right. 

- * The reference is, obviously, to the statutory provision, 10 U. S .  C. 
Se c. 2 304( a ) ( 9 ) ,  
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"Mr. Bates: I think that should be clarif ied here.  

"Mr. Lankford: You can stick in the word 'practicable' .  

ItMr. Welch: Oh, in the language, itself,  we have this  
provision already. 

"Consistent with the nature and requi rements  cf the supplies 
o r  se rv ices  to be procured. 

ItMr. Bates: Well, what does that mean.? 

"MP. Welch: Reasonable, u.nder the circumstances.  I t  

(Hearings on H . R .  12299, op. cit. supra a t  716.); (emphasis  supplied). 

Fur ther ,  the CAO, in a l e t t e r ,  dated ,July 17, 1962, to the 

Chairman of the Senate Armed Services  Committee, sfated thz,,t Sec. 2304(g)  

represented  nothing more  th.d3- a codification of the theti existing agency 

procedures9  in parf icular  A S P R  3-805: 

"The Departniect /of Defensg/ has also pointed out that the 
req.iirements o f  sectlor, (ebFdding - Sec. 2304(g)T h?ve rece?.tly been 
incorporated i- to regula.t<ons, and ha.s s tated that the possibility of 
need for revision +o meet  changing conditions o r  potertial abasesd  
and the d ~ f f i c u l t - j  of keeping a statute responsible to s.dch need for 
chzmge, m a k e  i t  preferable t o  regulate rbther tbmc legi'slerc in t h i s  
a rea .  While i t  is t rue  that A S P R  3-805, which current ly  imposes  the 
requirements proposed  by section (e)  of H.R. 5532, has been subject 
to  revision in the pdat,  we see  no reason to bel%e?ie that there will be 
a need for revision of the haaic requirements.  . . I f  (empG?asis 
supplied) /The le t te r  is reporteb, in fall, in  S .  Rep. No. 1884, 
87th Cong., Ld Sess.  (1962) 7. - 

- 
There has been no relevant change in ASPR 3-805 since th is  

le t te r  from the GAO; this  provision is the one still followed by the agencies 

today. Yet, whereas ir, 1962 The G A O  took the p s i t i a n  that the agency 

procedures were fully cmwi stent with the requi rements  of Sec. 2304(g), it 

now takes the position, in the Draft Report,  that the same procedures  do not 

117 
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‘‘A/fr. Courtney: Which seemed to be by defir,ite agreement - 
not within the scope of this proposed section. 

“Mr e Milday /member of the SubcornmitteeT: The language 
would not prohibit negotiations a s  to perishables, b i t  would simply 
not require it. 

I@Mre Courtney: This is right; and the o ther  one  had to do 
with professional services. ‘ I  -- 

(Hearings on H. R. 12299 Before the Special Subcommittee on 
Procurement Pract ices  of the House Committee on Armed Services, 
86th Cong, 2d Sess. 7 2 3  (1960)); (emphasis supplied). 

Moreove1”, the GAO itself recognized that there had to be 

flexibility in the statutory provision, and that the phrase consistent with 

the nature and requirements of the supplies o r  serkices to  be procured“ 

injected such flexibility, and permitted the prociirirg agencies to waive 

solicitations whe re  apgr,opriate. The followir&g colloquy-, between members 

o f  the Subcommittee and J. Edward Welch, Esq . ,  Depsaty General Counsel of 

the GAO, illustPates this I ecognitjon: 

IIMr. Bates: 31it the question I wal-rt to  ask: Does this 
language here whjch requires the proposal shall be solicited 
from the maximum number of qualified sources  prevent that 
type of offer &here t h e  Depaytment of Defense asks  only a 
portion of the-qualified solirces to submit a proposar/. - 

“Mi-. Welch: We wouldn’t construe i t  as  preventing e a 

/such a limited solicita.tioc/. . 
believe, that you kase to read into that language the implied 

because we would feel, I - 
provision, I t h e  maximum which is reasonable under the 
circumstances of the particular procurement. 

- 
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comply with the statute. We respectfully submit that the ea r l i e r  position is 

the correct  onet and that Sec. 2304(g) should be viewed a s  a codification of 

A S P R  3-805. 

Given this legislative history, a flexible reading of 

Sec. 2304(g) would be required evenif the section’s language did not compel 

such a reading. 

I11 

THE CODES O F  ETHICS PRESENT NO 
PROBLEMS IN INTERPRETING THE 
STATUTES. 

The Draft Report ernoneously gives the impression that 

existing agency procedures were formulated in deference to the ethical 

requirements of the architectural  and engineering professlons. Rather, the 

professional s tandards  and the agency procedures derive f rom the same 

policy considerations. Both recognize the unique nature of the relationship 

between A - E  and client, and both recognize that an undue concern for price 

can only lead to a lessening in the quality of performance, to the serious 

detriment of the client. There is complete consistency betwden A S P R  3-805, 

20 U. S. C. 2304(g) and our professional standards; and the references  on 

pages 26- 28  of the Draft Report to t h e m  professional s tandards  and the 

Secretary of Defense’s comment thereon are out of context, unnecessary 

and inappropriate and properly should be stricken. 
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CONC L USION 

We respectfully request  that the final repor t  be modified to 

reflect the points ra ised above, and we would welcome the opportunity to 

discuss this matter further. 

February 24, 1967 

American Institute of Architects Consulting Engineers Council 

American Institute of Consulting 
Engineer a 

Engineering Division, A mer  ican 
Road Builders Association 

American Society of Civil Engineers National Society of Professional  
Engineers 
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ASSISTANT SECRETARY OF WFENSF 
WASHINGTON, D.C. 20301 

IMSTALLATlONS AND LOG1 W I C S  

3 MAR 1967 
M r e  Robert F. K e l l e r  
General Counsel 
General Accounting Office 
Washington, D. C. 20548 

Dear Mr. Keller: 

This response t o  your l e t t e r  of February 10, 1967, confj.rms the vizws 
expressed on behalf of the Department of Defense at your February 20 
meeting mmng the major Federal construction agencies concerning 
architect-engineer fees. I understand t h a t  ai; the meeting, i n  which 
t h e  Comptroller General. participated, the several agencies commented 
on y - 0 ~  draf t  report (13-152306) ent i t led  "Government-wide review of 
the administration of certain statutory and regulatory requirements 
relat ing t o  architect-engineer lees." 
requested us  t o  scbrnit w r i t t e n  commentary, we have agreed t o  provide 
OUT comments t o  you ir! this form. 

The General Accounting Office (GAO) was requested during A p r i l ,  1966, 
by the House Committee on Sciences and Astronautics t o  undertake a 
Government-wide review of the six percent statutory fee l imitation on 
architect-engineer (A-E) fees and t o  make recommendations t o  the Con- 
g r e s s .  
l eg is la t ive  reconmendatton t o  repeal the six percent l imitation. GAO 
also discusses contractor selection and negotiation procedures whlch 
were the subject of a separate review in i t i a t ed  by GAO prior  t o  the 
Committee's request. 

Although you have not formally 

The present draft report provides certain findings and a single 

During these reviews, the GAO requested comment by t h e  Department of 
Defense on certain specific questions, rep l ies  t o  whfch were provided 
by my l e t t e r  of November 5 ,  1966. 
le tker  (Bl52306) of December 12, 1966, which disag'reed with cer tain 
of o w  conclusions. 
l e t t e r  both c r i t i c i ze  existing Department of Defense practices whereby 
A-E services are obtained by means of selective negotiation rather thm 
by means of simultaneous discussions w i t h  several offerors (-4SpR, Sec- 
t i o n  XVIII). The draft report a l s o  expands upon the position taken by 
the GAO in the kcember 12 l e t t e r  by concluding t h a t  the six percent 
l imitation upon A-E fees is no longer meaningful, and undertakes a 
discussion of A-E psocurement practices as followed by Federal agencies 

The GAO responded i n  an opinion 

The present draft report and t h e  December 12 

generally. 
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The corncats i n  succeeding paragraphs; deal w i t h  t h e  hig! l l igh: ;s  of the 
C;AO rexdew as reflected both i n  t h e  draft report and the I m m b w  12, 
1966, Letter. 

The Depmment of Eefense concurs i n  the GAO l eg i s l a t i ve  recommendation 
t o  repeal t h e  six percent A-E fee cei l ing,  
agree w i t h  t h e  GAO f i n d i n g  tha t  the  Military Ikpaxtments have f a i l ed  
t o  comply with pertinent l a w  i n  excluding certal-n cos t s  f'ssrn the  com- 
putations made t o  determine compliance with the  s ix  percent ceil ing.  
The GAO list of i l l u s t r a t i v e  excess fee cases assumes t h a t  aL1 A 4  
costs mst be calculated i n  t h e  six percent coxiputation, an assumption 
which, as t h e  GAO recognizes, t h e  construction agencies do not acSlov1- 
edge. Since the GAO concedes the  good f a i t h  posture of t h e  Federal 
construction agencies (which i n  the case of the  mi l i t a ry  agencies i s  
consistent w i t h  prior Comptroller General opinions), the list does not 
appear t o  be relevant. This i s  especial ly  c l e w  i n  the  case sf Navy 
A 4  contracts, i n  t h e  light of GAO acknowledgement that the  N a v y  has 
specifically cited t h e  s t a tu t e  which permits exclusions. 

The M3D docs not, howmer, 

It is agreed t ha t  t h e  i n i t i a l  1939 s t a tu t e s  which authorized procure- 
ment of A-E services by contract applied equafly t o  fixed-price and 
cost-plus-a-fixed-fee contracts. The 1939 s t a tu t e s  are now codified 
at 10 USC 4540 (Amy) ,  10 USC 7212 (Navy), and 10 USC 9540 (Air Force), 
These s t a tu t e s  authorize A-E contracts  " t o  produce designs, plans, 
drawings, and specifications;  ' I  as codified, oaly the Navy s t a tu t e  
exp l i c i t l y  provides t h a t  the procurements m y  be "without advertising. I' 
GAO acknowledges t h a t  Nrwy properly excludes cer ta in  cos t s  by negotiat-  
ing under 7212, h i .  contends t ha t  Anfly and M r  Force, by using the  
author.ity t o  negotiate urdder 10 USC 2304(a)(4), come within t h e  s ix  
percent l imita t ion of 10 USC 23O6(d) (not t o  exceed s i x  percent of the  
esbjmated cost of t h e  work, or project)p and cmnot therefore exclude 
rimy A-E cos t s  i n  computing the s i x  percent allowa'bility. 
remairis of the  opinion that, notwithstanding what s t a t u t e  i s  c i t ed  as 
author i ty  t o  negotiate, i -e . ,  ir. the case of Army and Air Force 10 
USC 2304(a)(4), (contract  f o r  personal o r  professional servicesj  the 
substantive p*ovlsions of the  separace Army and Air Force authorfza- 
t i ons  permit the same exc.lusions as Navy obtafns under i t s  separate 
s ta tute .  The GAC, disagrees and says that  i f  negotiation i s  under 
2304(a)(4), all costs  are includable because 2306(d) so requires. 
Since, however, Lhe ComptroU-er' General concludes t h a t  the Army and 
A i r  Force s t a tu t e s  "should he regarded as a bas i s  f o r  authorizing the  
negotiations of arcnit,ect-engineering contracts pursuant t o  10 USC 
23&(a)(17)" ("negoLiation. .otherwise authorized by l a w " ) ,  the  sub- 
stant ive  r e s u l t  i s  t h e  same. I n  m y  event, should the  repealer not 
be forthcou;ing, steps can be taken t o  assure that 10 USC 2304(a)(l7) 
i s  c i ted  i n  eon jnnc.t,ion with underlying s t a tu t e s  which authorize the 
par t icular  procurement s . 

The DOD 

It should be noted for clarity that the  Department of Defense disagrees 
w i t h  the GAO contention tha t  2306Cd) (all L_ cos t s  included i n  s i x  percent 
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calcuiation) covers fixed-price as w e l l .  as cost-plus procurement of A-E 
services. 
Services Procurement Act, i s  incomplete; a reading oi' the f u l l  text  
(see. &(b), F,L. 1 ~ x 3 ~  8 0 t h  Congress) would seem to nialre clear t h a t  the 
limitation t o  s i x  percent of costs was i n  con'iext of' c:osl;-plus cont rac t-  
ing only, 

GAO's quotation ( l e t t e r ,  p. 6)  from the antecedcni; Artnod 

GAO, upon concluding t h a t  t h e  s ix  percent fee l imitation serves no use- 
FUZ purpose, suggests t h a t  existing statutory requirements for coinpetitive 
negotiati-on and the submission a d  cer t i f ica t ion  of cost mid pricing data 
(10 USC 2304(g) and 2306(f) respectively, added by P.L. 87-653) "should 
provide adequate assurance of reasonable A-E fees," 
Defense concx~s. A s  stated i n  paragraph f ive  of m y  November 5 ,  1966, 
l e t t e r ,  the Department of' Defense procedures are believed t o  sa t i s fy  
the intent  of P.L. 8'7-653. 

The Department of 

The Department of' Defense disagrees with khe GAO contention that  present 
A-E selection procedures i n  the DOD fail. t o  follow 2304(g). 
23&(g) requires that negotiated procurements inqxolve so l ic i ta t ions  of 
proposals "from the n a r ; i m u m  number of qualified sources consistent with 
the nature and reqEirements of the supplies or services t o  be procured, 
and written or oral discussions shall be conducted w i t h  aL1 responsible 
offerors who submit proposals w i t h i n  a competitive range, price, and 
other factors  considered." 

The leg is la t ive  history of P.L, 87-653 fails t o  provide any basis  for 
denying discretion t o  the Don t o  determine tha t  the par t icular  market 
conditions may compel selection on the basis  of technical a b i l i t y  among 
members of a profession who profess t o  re jec t  price competition. 

Section 

x 

Administrative d i f f i c d t y  w o u l d  doubtless be encountered by altering the 
long established procedures, now set for th i n  ASM 18-402.2, of selecting 
a minimum of three firms, and negotiating selectively (e.g., w i t h  t h e  
first selected of the three), Negotiations m e  conducted w i t h  the next 
preferred firm only i f  a fair and reasonable price not i n  excess of the 
Government estimate cannot be obtained from the previously selected firm. 
I f  t h i s  approach were chaagcd to meet conventional competitive negotia- 
t ion  procedures, it i s  unlikely that  t h e  industry would now be prepared 
t o  offer  competitive price proposals, especially i n  those cases where 
the  work t u  be performed i s  undefined and t h e  preclse nature of the 
requirement depends i n  part  upon the professional judgment being 
solicited.  It i s  our understanding tha t  the s ta tutory injunction for 
cmqetikive negotiation simply provided 8, premise f o r  the proposition 
that discussions would be sought wi th  responsive and responsible offerors, 
and that it was merely declarative of pre-existing DOD practices i n  maxi- 
mizing competition t o  the greatest practicable extent.# I n  tes t i fy ing  on 
a predecessor b i l l  to P.L, ai.-653, Assistmt Secret= Perkins McCuire 
made this observation on May 31, 1960, t o  the House h e d  Services 
Committee, Special Subcommittee on Procurement Practices of the Depayrt;- 
ment of Defense (Hearings No, 67, pp. 6037 e t  seq.), 86th Congress, 2d 
Sewion, at  page 6057): 
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i.t has always been the pal icy  of the Department; or  
Defense, and o w  regulations so provided, Lhnt i n  ncgotiatzd 
procurements pmposals w i l l  be so l ic i t ed  Tram ail qua: 'i ,'5 ed 
sources necessey  t o  assw-e fu l l  and free conipetitj..,n consis- 
t en t  wi th  the nature and  requirements of' the  :;117.,9l.ies or 
services t o  be procured." 

This viewpoint was reikerated i n  formal DOD statements of posit ion on 
similar b i l l s  i n  1.961 ( le t ter  from Cyrus Vance, General Counsel, A p r i l  21, 
1962, House h e i t  Services Committee Report No. 1638, 87 th  Congress, 2d 
Session (April 30, 1962)) and 1962 ( le t ter  from Job? T. McNaughton, 
General Counsel, July 13, 1362, Senate Armed Services Cornittee Repqrt 
No. 1884, 8 7 t h  Congress 2d Session (August 17, 1967)). 

This Department has  a f i r m  pulicy requiring m a x i m u r n  practicable com- 
pet i t ion.  The enactment of P.L. 87-653 however, with t h e  requirement 
for competitive negotiations, d l d  not alter the  conditions of t h e  w k e t  
place. R a t h e r ,  Congress recognized it vas t h e  nature of various pro- 
curements that there  would st tines be more, and at other times less, 
competitive force a t  work, and directed the Ilepartment t o  obtain as 
much competit,ion 6 s  possible i n  t h e  circumstances. 
architect-engineer community should evidence i t s professional. wil l ing-  
ness t o  engage i n  price competition, t h e  IIOD i s  prepared t o  undertake 
a. re-assessment of ii;s present procedures i n  t h e  l i g h t  of the resulting 
new climate arid considering the v q y i n g  na tu re  of A-E requirements. I n  
t h i s  connection, i t  i s  und.erstoob t h a t  t h e  GAO, as evidenced by the  dis- 
cussions at t h e  February 20 meeting, recognizes t h a t  se lect ion pursuant 
t o  competitive negotiation need not depend OP, price,  since pr ice  is 
rarely, i f  ever.? t h e  (:r . i tfcd. factor  i n  obtaining a sa t i s fac tory  A-E 
product (see, e,g. ,  ASPR Section IVY esp, 4-205.5, Procurement of 
Research and kvelopment) .  U n t i l  i t  3s demonstrated tha t  the  A-E 
c o m i t y  i s  prepared t o  countenance competition on price, t h e  DOD, 
believing that it i s  conplying wi th  P,L. 87-653> would intend t o  proceed 
as before, It should be noted, i'n t h i s  connection, tha t  i n  every A-E 
procurement (1) the professional capabi l i t i es  and s u i t a b i l i t y  of each 
A--E are comparatively evaluated by the  Government i n  the  se lect ion 
process, and (2) a Government price estimate i s  prepared and provides 
a yasdstick against which t h e  of€eror ' s  proposal i s  measured, The 
offeror knows i n  each case t h a t  i f  h i s  pr ice  proposal i s  unreasonable, 
t h e  Government w i l l  proceed t o  negotiate w i t h  t h e  nex t  selected A-E. 

I n  the  event t he  

F i n d i y ,  concerning the  cer t i f i ca t ion  of cost and pricing da ta  require- 
nent introduced by P,L. 87-653 (3.0 USC: 2306(f)), GAO notes favorably 
khat  the Department of Defense applies t h e  implementing provisions set 
out i n  AS€% 3-89'7.3 et seq. without d i s t inc t ion  as t o  whether or not 
A-E services m e  involved. 

PAUL R .  IGNATIUS 
A s s i s t a n t  Secretary of Defense 

( I n s t a l l a t i o n s  and Log i s t i c s )  
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EXECUTIVE OFFICE OF THE PRESIDENT 
BUREAU OF THE BUDGET 

WASHINGTON. D.C. 20503 

APR 1 1967 

Honorable Elmer B, Staa t s  
Comptroller General of  the 

General Accounting Office 
Washington, 1). C. 20548 

United Sta tes  

Dear Elmer: 

Thank you f o r  t h e  o p p o r t u n i t y  t o  review your d r a f t  report  on 
the qtGovernetent-'H'ide Review of t h e  Administration of Certain 
Statutory and Regulatory Requirements Relating t o  Architect- 
Engineer Fees. (' 

The Bureau of t h e  budget is in favor of your proposed recom- 
mendation t o  the Congress t h a t  t he  s t a t u t o r y  l i m i t a t i o n  on 
Archi tec t- tngineer  fees be repealed. Additionally, if you 
consider t h a t  cu r r en t  agency practice i n  the procurement of 
Archi tec t - tng inecr ing  services is  of  doubtful  l e g a l i t y ,  we 
would agree t h a t  a congressional review o f  t h i s  subject is 
i n  order .  

U.S. GAO. Wash.. D.C. 1 2 4  
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COMPTROLLER GENERAL OF THE UNITED STATES 

WASHINGTOM D C  23515 

To the President of the Senate and the 
Speaker of the House of Representatives 

The General Accounting Office has made a review of the inter- 
pretations and applications by Federal agencies of the statutory 
6-percent fee limitations on architect-engineer fees under Government 
contracts and of certain related statutory and regulatory requirements. 
Our  review was made in response to  the request of the House Commit- 
tee on Science and Astronautics and the Senate Committee on Aeronau- 
tical and Space Sciences, The accompanying report presents our find- 
ings, conclusions, and recommendations for legislative action. 

We found that the major construction agencies contracted for 
architect-engineer services at fees in excess of the statutory provi- 
sions which limit the fees payable to architect-engineers to 6 percent 
of the estimated cost of construction. 
preted the limitation a s  applying only t o  that portion of the total fee re- 
lating to the production and delivery of designs, plans, drawings, and 
specifications, Under this interpretation, most of the architect-engineer 
contracts under -which the total fee exceeded 6 percent would be in COM- 

pliance with the limitation. However, in our opinion, the military pro- 
curement statute and the Federal Property and Administrative Services 
Act of 1949 impose the 6-percent fee limitation on all architect-engineer 
service s, 

Generally, agencies have inter- 

In our opinion, the present statutory fee limitation is impractical 
and unsound, and we a re  recommending that the Congress repeal the 
6-percent limitation imposed on architect-engineer fees by the United 
States Code (10 U,S.C, 2306(d), 4540, 7212, and 9540) and by section 
304(b) of the Federal Property and -4dministrative Services Act of 1949, 
a s  amended {41 U,S,C, 254(b)), Representatives of the Federal agen- 
cies, the architectural-engineering professional societies, and the Bu- 
reau of the Budget have advised us that they agree with this recommen- 
dation, 

During our review, we examined into whether the agencies were 
requiring architect-engineer contractors to submit cost o r  pricing data 
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prior to the award of negotiated contracts as required by Public Law 
87-653 which applies to the Department of Defense, the National Aero- 
nautics and Space Administration, and the Coast Guard and by the Fed- 
e r a l  Procurement Regulations which apply to the remaining Federal  
agencies. Although the Federal Property and Administrative Services 
Act of 1949 has not been amended to require cost or  pricing data, the 
General Services Administration has included a requirement for fur- 
nishing such data in the Federal  Procurement Regulations similar to 
the requirement in Public Law 87-653. The General Services Admin- 
istration has determined, however, that the requirement should not be 
applied to architect-engineer contracts because of their special char- 
acteristics. 

Representatives of the Department of Defense have advised us 
that the cost or pricing data requirements of Public Law 87-653 a r e  
being applied without distinction as to whether o r  not architect- engineer 
services a r e  involved, A representative of the General Services Ad- 
ministration has advised us that consideration wil l  be given to revising 
the Federal Procurement Regulations to provide for such application, 
W e  believe that cost or  pricing data should be required by all agencies 
in contracting €or architect-engineer services, 
ge t  has advised us  informally that it agrees with our views in the mat-. 
ter ,  

The Bureau of the Bud- 

W e  also examined into the requirement of Public Law 87-653 that, 
in all negotiated procurements in excess of $2,500, proposals be solic- 
ited from the maximum number of qualified sources consistent with the 
nature and require -nents of the supplies or  services to be procured and 
that discussions be conducted with all responsible offerors whose pro- 
posals a r e  within a competitive range, price and other factors consid- 
ered. The General Services Administration has included a similar  
requirement in the Federal Procurement Regulations. Although most 
of the construction agencies of the Government a r e  subject to this re-  
quirement, they generally solicit a proposal only from the architect- 
engineer f i rm selected on the basis of technical ability, In our opinion, 
this negotiation procedure does not comply with the above statutory re-  
quir ement. 

- 2 -  
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Agency representatives have advised us that they are opgosed to 
the concept of soliciting multiple competitive proposals, 
ment of Eefense has advised us that it believes that its present architect- 
engineer selection procedures constitute the maximum competition 
consistent with the nature and requirements of the services being pro- 
cured. 
architect-engineer community demonstrates that it is  prepared to 
countenance competition on price a s  well a s  on other factors, the De- 
partment, believing that it is complying with Public Law 87-653, would 
intend to proceed a s  before. 

The Depart- 

The Department of Defense has also stated that, until the 

Representatives of the architect-engineer professional societies 
have advised us of their belief that the legislative history of Public Law 
87-  6 5 3  constitutes substantial ground for concluding that the competitive 
negotiation requirements of the act were not intended to apply to 
architect- engineer services, 

‘Ne find no present statutory basis which would exempt architect- 
engineer contracts from these requirements. Therefore, we a r e  of the 
opinion that the present negotiation procedures and practices do not 
conform with these requirements. Recognizing, however, that the prob- 
iem of how architect-engineer services can best be obtained is a com- 
plex one, we have advised the agencies that present procedures may be 
followed until the Congress has had an opportunity to consider the mat- 
ter .  

-4lthough we a r e  of the opinion that the procurement of architect- 
engineer services is and should be subject to the competitive negotia- 
tion requirements of Public Law 87-653, we think that, in view of past 
administrative practices in the procurement of such services, it is 
important that the Congress clarify i ts  intent as to whether the competi- 
tive negotiation requirements of the law a r e  to apply to such procure- 
ments, Should the Congress  determine that it is not so intended, we 
believe that the law should be amended to specifically provide far an 
exemption for this type of procurement, 

Absent a clarification of congressional intent, we are of the opin- 
ion that the Department of Defense should appropriately revise the 

- 3 -  
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Armed Services Procurement Regulation to reflect a proper implemen- 
tation of Public Law 87-653,  Also, we a r e  of the view tha.t the General 
Services Administration should similarly revise the Federal  Procure- 
ment Regulations so as  to ensure uniform procedures with reference to 
the procurement of architect-engineer services. 

Further,  we examined into the methods employed by Federal  
agencies to compute an estimate of the architect-engineer fee for pur- 
poses of negotiation. The most commonly used methods a r e  the de- 
tailed analysis method and the percentage- of- estimated- construction- 
cost method. We believe, however, that the detailed analysis method is 
more appropriate and should be used by all. agencies in lieu of the 
percentage- of- estimated- construction- cost method. 

Copies of this report are  being sent to the Director, Bureau of 
the Budget, and to the agencies Included in our review. 

Comptroller General 
of the United States 
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