
Leslie V. Norwalk, Esq. 
Acting Administrator 
Centers for Medicare and Medicaid Services 
Attention: CMS- 1385-P 
P.O. Box 8018 
Baltimore, MD 21244-80 18 

Re: CMS-1385-P 
Anesthesia Coding (Part of 5-Year Review) 

Dear Ms. Norwalk: 

I am writing to express my strongest support for the proposal to increase anesthesia 
payments under the 2008 Physician Fee Schedule. I am grateful that CMS has 
recognized the gross undervaluation of anesthesia services, and that the Agency is taking 
steps to address this complicated issue. 

When the RBRVS was instituted, it created a huge payment disparity for anesthesia care, 
mostly due to significant undervaluation of anesthesia work compared to other physician 
services. Today, more than a decade since the RBRVS took effect, Medicare payment 
for anesthesia services stands at just $16.19 per unit. This amount does not cover the cost 
of caring for our nation's seniors, and is creating an unsustainable system in which 
anesthesiologists are being forced away from areas with disproportionately high 
Medicare populations. 

In an effort to rectify this untenable situation, the RUC recommended that CMS increase 
the anesthesia conversion factor to offset a calculated 32 percent work undervaluation-a, 
move that would result in an increase of nearly $4.00 per anesthesia unit and serve as a ' 

major step forward in correcting the long-standing undervaluation of anesthesia services. 
I am pleased that the Agency accepted this recommendation in its proposed rule, and I 
support full implementation of the RUC's recommendation. 

To ensure that our patients have access to expert anesthesiology medical care, it is 
imperative that CMS follow through with the proposal in the Federal Register by fully 
and immediately implementing the anesthesia conversion factor increase as 
recommended by the RUC. 

Thank you for your consideration of this serious matter. 

Sincerely, 

Department of ~ n e s t h e s i o l o ~ ~  
Pacific Anesthesia, Everett 



JUL 1 0 2007 
6504 Greentree Road 
Bethesda, Maryland 208 17 
July 8,2007 

Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attention: CMS- 1 3 85 -P 
P.O. Box 8018 
Baltimore, Maryland 2 1244-80 18 

I am writing this letter to voice my strong support for the RUC proposal 
submitted to CMS to increase the anesthesia conversion factor to account for 
a calculated 32% work undervaluation. This proposal would help to correct a 
long standing inequity for anesthesiology reimbursement under these 
schedules, and would have the long term benefit of ensuring quality 
anesthesia care for the recipients of anesthesia under these services. 

I am bringing my favorable view of the proposed action to the attention of 
the Maryland Congressional Delegation. 

Very truly yours, A 

Mollyann G. March, M.D. 
Division Chief, Suburban Hospital Department of Anesthesiology 



JUL - 9 2007 

Date: 7/4/07 

To: 

Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attention: CMS- 1385-P 
P.O. Box 8018 
Baltimore, MD 2 1244-80 1 8 

Dear Sirs: 

As an anesthesiologist, of course I urge you to support the increase in RUC value for 
anesthesia. It is long overdue. The $4 proposed increase is so little compared to what 
would be equitable. 

Keep in mind that the insurance industry has long known that anesthesia is severely 
undervalued compared to all other specialties. When managed care contracts are 
negotiated, anesthesia is the ONLY specialty whose rates are never based on Medicare, 
since the minimum acceptable rate would be over 300% of Medicare. 

An even worse fate has been handed the ACADEMIC anesthesiologists, on whom the 
supply of future anesthesiologists depends. Incredibly, they only get HALF of the 
Medicare rate, based on concurrency rules. 

I personally do NOT have a stake in Medicare payments, by the way, since my practice is 
exclusively pediatric anesthesia. Of course, Medicaid pays even less than Medicare! I'm 
pretty sure you can't hire a plumber for the $52 an hour we are paid by Medicaid. 

'I&has M. Wolfe, MD 
pediatric Anesthesiology 
Riley Hospital rm 2001 
702 Barnhill Dr, 
Indianapolis, IN 46202 



Leslie V. Nonvalk, Esq. 
Acting Administrator 
Centers for Medicare and Medicaid Services 
Attention: CMS- 13 85-P 
P.O. Box 8018 
Baltimore, MD 21244-8018 

Re: CMS-1385-P 
Anesthesia Coding (Part of 5-Year Review) 

Dear Ms. Nonvalk: 

I am an anesthesiologist and am writing to express my strongest support for .the proposal 
to increase anesthesia payments under the 2008 Physician Fee Schedule. 

Anesthesiology is the medical specialty dealing with life and death in the operating room 
and obstetric suite. It takes an extreme amount of time and money to beconie one and we 
are a very proud bunch to climb that mountain and then be able to do what we do. 
Despite this, Medicaremedicaid reimbursement for anesthesiologists has been among the 
lowest in the medical profession, and among the lowest of all payment providers. At 
$16.19 per unit anesthesiologists are in the demoralizing situation of accepting very low 
pay for a patient population that is typically very high risk and therefore high liability. 
This reimbursement typically is not enough to cover the administrative and liability costs 
and we are left paying out of pocket for the privilege of caring for MedicareMedicaid 
patients! 

Anesthesiologists love the practice of medicine but not the environment of medicine, one 
in which we currently can't breathe. We appreciate your budgetary issues, but from the 
point of view of the individual anesthesiologist the high liability-low pay environment is 
unsustainable, driving away our finest anesthesiologists and making new recr~iitment 
untenable. The RUC recommendation of an increase in the anesthesia conversion factor, 
providing an estimated $4.00 per unit increase would go a long way in providing a much 
needed morale boost and financial "breathing room." I say this not as a member of a 
special interest group lobbying to maintain windfall profits, but as an individual 
anesthesiologist who feels desperate and genuinely concerned about patient care and the 
survival of my specialty. 

I appreciate your time, effort and wisdom in helping with this serious matter. 

(/ ~airfield Anesthesia Associates, Inc. - 
Fairfield Medical Center 
401 N. Ewing St. 
Lancaster, Ohio 43 130 



CLEVELAND CLINIC HEALTH SYSTEM 
Huron Hospital 

Hinda Abramoff, D.O. 
Chairman, Ilcparttnent of Anesthesiology 

Office: 216,'76 1-0921 
Fax: 2 16i761-7980 

To whom it may concern; 

I am emailing my strong support for the proposed increase in medicare payment to 
anesthesiologists. I am an anesthesiologist in an inner city, underserved area. The patient 
population is primarily poor, on medicaid or medicare. Anesthesiologist reimbursement 
from medicare does not cover the cost of physician services. If physicians had to depend 
on reimbursement from medicare and medicaid, there would be no anesthesiologists 
covering this hospital. This is not an exaggeration. 

Fortunately, Huron Hospital is affiliated with a strong hospital system so the 
anesthesiologists have been subsidized by Huron Hospital. However, the hospital itself 
can no longer afford to cover the cost of anesthesiology services, since it has been 
continually running 'in the red'. I don't know how long the hospital will be able to 
continue losing money and remain open. 

The ones who are the poorest in our society will lose the most by the loss of medical care 
in this community. For this reason it is essential that the proposed reimbursement 
increase to anesthesiologists is passed. 

Chairman, Department of Anesthesiology 

13951 'I'errace Rorld, East Cleveland, Ohio 44112 



Richard J. Cohen M.D., Ph.D. 
Whitaker Professor in Biomedical Engineering 

Harvard University-Massach usetts Institute of Tech nology 
Division of Health Sciences and Technology 

Room E25-335 
8 1  

Massachusetts Institute of Technology 
45 Carleton Street 

Cambridge, Massachusetts 02142 
Telephone: 61 7-253- 7430 

F a :  61 7-253-301 9 
Email: rjcohen@mit. edu 

July 13,2007 

Amy Bassano 
Director, Division of Practitioner Services 
Centers for Medicare & Medicaid Services 
7500 Security Boulevard, C4-01-26 
Baltimore, MD 2 1244 

Re: Proposed Revisions to Payment Policies Under the Physician Fee Schedule, 
and Other Part B Payment Policies for CY 2008 (CMS-1285-P) 

Practice Expense Reimbursement for Microvolt T-Wave Alternans Testing 
(CPT 93025) 

Dear Ms. Bassano: 

I am submitting this comment letter on the 2008 Physician Fee Schedule Proposed Rule. This comment 
focuses on the topic of practice expense reimbursement for Microvolt T-Wave Alternans (MTWA) 
testing and supplements materials provided to the agency in a meeting on March 30, 2007 and a follow- 
up letter dated April 19,2007. 

As set out below, I respectfully request that CMS set the equipment usage of MTWA testing based on 
actual utilization and also update the data inputs for MTWA testing. 

Background on MTWA Testing 

MTWA testing is a non-invasive inexpensive test that accurately identifies patients at high or low risk of 
sudden cardiac death. 

In 2006 CMS issued a National Coverage Decision for MTWA. The test is recommended in 
clinical guidelines issued jointly by the American Heart Association, the American College of 
Cardiology and the European Society of Cardiology, and is supported by hundreds of peer reviewed 
trials published in the clinical literature. MTWA can accurately predict which'~edicare beneficiaries 
will benefit from implantable cardioverter/defibrillator (ICD) therapy. 



Currently, Medicare provides coverage for ICD therapy for essentially all patients with a left ventricular 
ejection fraction of 35% or less. However, ICD therapy carries with it its own significant morbidity and 
mortality. A recent study1 indicates that in Medicare patients the in-hospital complication rate 
associated with just the ICD implantation itself is 10.8% including a 1% mortality rate. This 
complication rate is exclusive of all the complications that occur following hospital discharge including 
lead breakage, inappropriate shocks, infection, perforation, device recall, etc. Another studyZ found that 
the cumulative ICD complication rate during 46 months of follow-up was 31%. In addition, ICD 
implantation is extremely costly and represents a substantial expense to the overall Medicare program. 

A negative MTWA test can guide a patient with a left ventricular ejection fraction of 35% or less to 
avoid unnecessary invasive ICD therapy and the documented morbidity and mortality associated with 
this procedure. 

Conversely, a non-negative MTWA test in a patient with a left ventricular ejection fraction of 35% or 
less, indicates that the patient is at high risk of sudden cardiac death and the test result will appropriately 
guide the patient to accept life-saving ICD therapy. In the absence of MTWA testing many patients who 
are eligible for ICD therapy do not receive such therapy because of the complications associated with 
this therapy and the low likelihood that any given implanted ICD will provide life-saving therapy (it is 
estimated that, in the absence of MTWA testing, only one in eighteen patients with left ventricular 
ejection fraction of 35% or less actually receives life saving therapy from hisher implanted ICD). 

MTWA Equipment Utilization 

At our meeting in March, data were presented to demonstrate that the current 50% equipment usage 
assumption vastly underestimates the true practice expense of performing the MTWA test and thus 
greatly discourages its use. 

The current 50% equipment utilization assumption will result in physicians losing money every time an 
MTWA test is performed. This will greatly impede physicians' practices from acquiring this technology 
and will greatly discourage physicians from performing this test. The result will be that Medicare 
beneficiaries will not benefit from this low cost non-invasive test and as a result such patients who are at 
very low risk of sudden cardiac death may receive unneeded and extremely costly ICD therapy and 
suffer unnecessarily from the morbidity and mortality associated with ICD therapy. Conversely other 
patients who are in fact at high risk of sudden cardiac death may not receive ICD therapy which would 
in fact be life saving for them. 

In my letter of April 19, 2007 following our meeting, 1 requested that CMS base MTWA's equipment 
usage on the known actual utilization. I was disappointed that the proposed rule did not specifically 
address MTWA testing, but I am delighted that in the proposed rule that CMS indicated its desire to 
assign appropriate usage rates to different types of equipment. 

We are interested in receiving comments relating to alternative percentages and 
approaches that differentially classz& equipment into lnutually exclusive categories 
with category spec@c usage rate assumptions. We are committed to continuing our 
work with the physician community to examine, equipment usage rate assumptions that 
ensure appropriate payments and encourage appropriate utilization of equipment. 
Additionally, we would welcome any elnpirical data that would assist us in these 
eflorts. 



MTWA equipment utilization is accurately known because each test utilizes single-use disposables for 
which the manufacturer, Cambridge Heart, Inc., is the sole supplier. Cambridge Heart, Inc. precisely 
knows how many fielded MTWA systems are in place and how many sensor sets are shipped. Based on 
these data MTWA equipment is currently used an average of 45 times per year (US data). Using the 
CMS data input for the usage time for each test, 15 minutes, this corresponds to 675 minutes per ye& or 
0.45% of the maximum 150,000 minutes per year. The company will provide the empirical data 
requested in the proposed rule by CMS to document the actual utilization of MTWA. 

I would suggest to CMS that for those pieces of equipment whose use is precisely metered, as is the case 
for MTWA testing, that CMS utilize the known actual equipment usage in calculating the practice 
expense reimbursement. I would suggest that CMS might want to create a separate class of equipment 
whose usage is precisely metered and for each piece of equipment in this class apply the individual 
known rate. By applying the actual equipment usage percentage when it is known, CMS will be 
reimbursing for the actual costs of performing a procedure and not creating artificial incentives to 
perform or not perform the procedure. 

Cambridge Heart, Inc. has informed me that it would be happy to provide updated data on equipment 
usage to CMS on an annual basis or at any other frequency that CMS desires. The usage will be 
calculated based on the independently audited company records. 

CMS Time and Data Practice Expense Inputs for MTWA Testing CPT Code (93025) 

I have reviewed the CMS data inputs for MTWA testing and the amount of time assigned to the 
equipment utilization seems to me far from adequate for MTWA testing according to current clinical 
standards. It appears to me that the equipment usage may have been crosswalked from assigned 
equipment and exam table times for stress testing (CPT 93015 and 93017) - this simple crosswalk 
would not be appropriate. 

An MTWA test takes longer than a standard stress for many reasons. A standard stress involves using 
ten electrodes. An MTWA test requires seven specialized noise-reducing sensors each of which 
contains four contact electrodes plus seven standard electrodes all of which are connected through a 
cable to the MTWA equipment. The skin preparation for applying both the MTWA multi-contact 
sensors and the standard electrodes is much more demanding than for a standard stress test and much 
more time consuming. Once the sensors and electrodes are initially applied the equipment is used to 
check the impedance of every contact electrode (total of 35 contact electrodes). Any contact electrode 
whose contact impedance exceeds an acceptable value is flagged and the operator must re-prepare the 
skin and/or readjust the contact electrode until the contact impedance is satisfactory. The exercise 
protocol also requires the operator to precisely control the heart rate by adjusting the incline of the 
treadmill or its speed. Failure to maintain the heart rate within designated bands at different stages of 
the test requires the operator to extend the test until this task is satisfactorily accomplished. Finally, if a 
determinate test is not obtained the operator is.instructed to let the patient rest for 15 minutes (with the 
sensors/electrodes on and connected to the equipment) and then repeat the entire test. 

A realistic clinical scenario is that all the MTWA associated equipment is located in a room in a 
physician's office and that this room can be used at most for one patient at a time to perform MTWA 
testing. I believe that such a room can be used to test not more than one patient per hour. I believe 
therefore that it is accurate to estimate that all of the MTWA associated equipment is used for at least 



the 53 minutes currently assigned for the nurse conducting the testing, although I believe one hour 
would be more accurate, and that the nurse time to conduct the stress test is at least 53 minutes, but 
again more accurately one hour. In addition, I noticed that the current staff type assigned to the test 
((L037D RNILPNIMTA) is a lower level than for the staff type (L051A RN) assigned to conduct a 
standard stress test (CPT 93015 and CPT 93017). This is clearly inappropriate because conducting an 
MTWA test requires a higher level of training and expertise than required for conducting a standard 
stress test. Thus the staff type assigned to MTWA testing should be upgraded to L051A RN. I believe 
Cambridge Heart, Inc will separately detail the recommended changes on data inputs on an item by item 
basis. 

At present a physician may not bill for the practice expense of an MTWA test and a stress test on the 
same date of service. I believe the reason for this is that it was believed that the data collected during an 
MTWA test could also be used for purposes of stress testing. In fact this is not the case. As I indicated 
in my previous letter the exercise protocols for the two tests are entirely different. If a physician wanted 
to perform a standard stress test on the same day as an MTWA test, I would advise the physician to 
perform the MTWA test, let the patient rest for at least 15 minutes, and then perform a standard stress 
test protocol. 

I believe Cambridge Heart, Inc. will be requesting through the CMS CCI edit contractor a change from 0 
to 1 to allow for the appropriate times a standard stress test would be performed on the same day as an 
MTWA study. 

Please feel free to contact me if I can be of further assistance in any way. 

Sincerely, 

Richard J. Cohen, M.D., Ph-D. 
Whitaker Professor in Biomedical Engineering 
Harvard-MIT Division of Health Sciences and Technology 
Director and Consultant, Cambridge Heart, Inc. 

P.S. m s  letter reflects the views only of the author and Cambridge Heart, Inc. and should not be 
construed to represent the views of Harvard or MIT or any other organization or person. The data 
presented in this letter were provided to the author by Cambridge Heart, Inc. 

cc: Donald Thompson 
Pamela West 
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DAVID C. ADAMS, M.D. 

Vice Chairman, Research and Education 
Department of Anesthesiology 

Program Director 
Residency in Anesthesiology 

Allen* 
H E A L T H  C A R E  

The University of Vermont 

July 19, 2007 

Leslie V. Norwalk, Esq. 
Acting Administrator 
Centers for Medicare and Medicaid Services 
Attcntion: C?G-'1385-P 
P.O. Box 8018 
Baltimore, MD 21244-801 8 

Re: CMS-1385-P 
Anesthesia Coding (Part of 5-Year Review) 

Dear Ms. I\lorwalk: 

I am writing to express my strong support for the proposal to increase anesthesia payments 
under the 2008 Physician Fee Schedule. As I am sure you are aware, when the RBRVS was 
instituted a decade ago, it created a huge payment disparity for anesthesia care relative to other 
physician services. I am grateful that CMS is taking steps to address this issue. 

Currently, Medicare payment for anesthesia services does not cover the cost of caring for our 
nation's seniors, and is creating an unsustainable system in which anesthesiologists are being 
forced away from areas with disproportionately high Medicare populations. As an 
Anesthesiology residency program director, this is a particularly important issue, since the future 
of academic departments and its graduates will be significantly affected by this measure. 

The American Medical Association Relative Value Scale Update Committee (RUC) has 
recommended that CMS increase the anesthesia conversion factor to offset the pre-existing 
anesthesia work undervaluation. This would result in an increase of nearly $4.00 per 
anesthesia unit and serve as a major step forward in correcting the long-standing underpayment 
for anesthesia services. I am pleased that the Agency accepted this recommendation in its 
proposed rule, and I support full implementation of the RUC's recommendation. 

Thank you for your consideration of this serious matter. 

MCHV CAMPUS 11 1 Colchester Avenue Burlington, V T  05401-1429 802.847.2415 Fax 802.847.5324 



July 20,2007 

Department of Health and Human Services 
Attention: CMS-1385-P 
PO Box 8018 
Baltimore, MD 21244-801 8 

CMS 1385-P: 2008 Medicare Fee Schedule 
Coding-Multiple Procedure Reduction For Mohs Surgery 

Dear Administrator Nonvalk, 

I write you to express my opposition of the proposed Multiple Procedure Payment 
Reduction for Mohs Micrographic Surgery (CMS 1385-P: 2008 Medicare Fee Schedule). 

I practice general dermatology, Mohs Micrographic surgery and cosmetic dermatology. 
Presently, I perform Mohs surgery 2 days a week. I would prefer to perform Mohs 
surgery one day a week but there is a large need for this procedure and the need is 
growing. I project that by 2009, I may need to perform Mohs surgery 3 days a week. If 
this law is placed I will consider limiting the number of Mohs surgery cases so that I only 
will offer this procedure once a week. My rational is as follows. 

Typically, I allot for 10 Mohs surgeries a day. This past Monday, I had a patient that had 
seven skin cancers requiring Mohs surgery. He did not take up one of the 9 slots 
available. Rather, he took 7 of the 9 slots available. If the Multiple Procedure Payment 
Reduction Rule was in effect, treating him would not have met the costs of operating the 
office that day. 

When I perform Mohs surgery, each cancer is treated individually. There is separate 
paper work for each cancer on a patient and the cancer is given its own number. Each 
cancer is measured and photographed which often requires repositioning the patient. 
Once the lesion is excised, it is taken to our in office laboratory and processed into a 
slide. The highly trained histotech, will process each lesion without regards to the next 
lesion. Once the slide is made which can take 30-45 minutes, 1 look at it under the 
microscope. I make sure there is no microscopic cancer present on the slide. As I do this 
I do not take into consideration any other lesion on the patient that my be receiving 
Mohs surgery that day. 



Often times one lesion on the patient is cleared with 1-2 stages while other ones are 
cleared with 4-5 stages. As soon as a lesion is categorized as negative, I plan for closure. 
In considering closure, I focus on one lesion. The lesion that is cleared is closed with 
whatever technique I deem will leave the patient with the best cosmetic result. That 
lesion is prepped for sterile procedure. Once the closure is complete, the sterile field is 
taken down and the area is bandaged. When the other lesion(s) are cleared a new sterile 
field and instruments are needed to perform the procedure. 

If the new law is put into place, it would no longer be feasible for Mohs surgeons to 
perform more than one procedure per visit. Patients would need to retum to the office for 
each procedure requiring more time off of work and more travel time to and from the 
office. Many Mohs patients drive up to 3-4 hours for their procedure since there is not an 
abundance of Mohs surgeons. I hate to see these patients so inconvenienced, when even 
now, it is an inconvenience for them. Also, patients will often lose access to Mohs 
surgery since the wait time for the procedure will increase. Presently with me doing 
Mohs surgery twice weekly, it is a 3-4 week wait. As I stated previously, the wait is 
increasing annually. 

Presently, I would prefer to perform Mohs surgery once a week instead of twice a week. 
The need is there so I do so. If the new law goes into place, it will no longer be 
financially feasible for me to perform Mohs surgery two times a week. Moreover, I 
definitely would not be able to care for the patients with multiple cancers with one visit 
as I do now. I know patients will be very upset, sad, and angry when I have to notify 
them that they need to retum multiple times to my office to have their multiple skin 
cancers taken care of because the laws have changed reimbursement and the office as a 
whole cannot afford to treat multiple skin cancers with Mohs surgery at one visit. 

Respectfully, 

Julie Pena, MD 
jpena@,ssderrnandlaser.com 



B E L L E  MEADE DERMATOLOGY 
L a s e r  & A e s t h e t i c  C e n t e r  / I \  

August- 16-2007 

Department of Health and Human Services 
Attention: CMS- 1 3 85-P 
PO Box 801 8 
Baltimore, MD 2 1244-80 18 

CMS 1385-P: 2008 Medicare Fee Schedule 
CODING - MSJLTIPLE PROCEDLIRE REDUCTION FOR MOHS SURGERY 

Dear Administrator Norwalk, 

I am against the proposed application of the Multiple Procedure Payment Reduction for 
Mohs Micrographic Surgery (CPT codes 173 1 1 through 173 15). 

As a Mohs Micrographic Surgeon with 8 years of experience, I appreciate this 
opportunity to offer comment on section II.E.2 (F'-122) of the 2008 Medicare Fee 
Schedule Proposed Rule. 

For each mohs surgery, even if on the same day: Pre-service positioning. While 
the lab work is being done, in most every case, the patient gets up off the 
operating table. 
Each lesion must be separately identified, marked and scrubbed. For lesions on 
separate anatomic locations, the sterile field created for the first procedure must 
be broken down and then a second, new sterile field created for the second cancer. 
Laboratory work. Each tumor is dealt with as a distinct entity. Each tumor must 
be separately anesthetized, and excised. Once the tumor enters the pathology 
portion of the procedure, there is absolutely no efficiency gained in performing 
multiple procedures. Each tumor must be processed and prepared independently 
of the other tumor. The interpretation of the tissue for residual cancer and tumor 
mapping are also independent events for each tumor. For two cancers, this portion 
of the physician work and practice expense is doubled. As this intra-service 
work comprises approximately 80% of the total amount of work and resources for 
the procedure, applying a reduction to the code will significantly undervalue the 
code. Moreover, of the total intra-service time, the laboratory/pathology 
proportion consumes the majority of the time and resources of the procedure. 

The Mohs procedure may also be accompanied by a reconstructive effort by the same 
surgeon on the same day of service. As the patient has been waiting bandaged in the 
waiting room, the Mohs defect reconstruction contains all of the elements of a stand 
alone procedure. 

24 White Bridge Road, NNashville, TN37205 (615) 352-001 1 Far (615) 352-0085 



B E L L E  MEADE DERMATOLOGY \!L 
L a s e r  & A e s t h e t i c  C e n t e r  /I\ 

Pre-Service evaluation. Prior to the reconstruction, the patient must be evaluated 
to determine optimal wound management. The nature of the wound cannot be 
known until the completion of the Mohs procedure, thus, there is no substantial 
reduction in the pre-service evaluation of the reconstruction. 
Pre-service positioning. Given the long time of the Mohs intra-service work, the 
patient is removed from the operating table and waits in the waiting room during 
the Mohs intra-service work. Once the Mohs procedure is complete, the patient 
must be repositioned for any reconstruction. 
Pre-service scrub, dress and wait time. Given the long time of the Mohs intra- 
service work, the area must be scrubbed and prepared as if it where a new surgical 
procedure. 
Intra-service time. The intra-service time and resources for the reconstruction is 
not reduced by the prior Mohs procedure. The area must be re-anesthetized as 
any anesthesia from the Mohs procedure is inadequate for the reconstruction. 
Additionally, separate and additional instrumentation is required for the 
reconstruction. 
Post service time. The post service time is not reduced by the Mohs procedure as 
the post service work is now dictated by the reconstruction. 

In short, given the significant duplication of work and resource utilization when a 
subsequent procedure is performed in conjunction with Mohs surgery, I believe that 
applying the Multiple Procedure Payment Reduction for Mohs Micrographic Surgev 
(CPT codes 173 1 1 through 173 1 5) will significantly undervalue the codes. 

I ask that you reconsider removal of the Mohs Micrographic Surgery codes from the 
exempt list and retain their longstanding exemption from the multiple procedure payment 
reduction. 

Sincerely, 

T. Wayne Day, MD 

24 White Bridge Road, Nashville TN 37205 (615) 352-001 1 F a  (615) 352-0085 



ARIZONA SOCIETY OF ANESTHESIOLOGISTS 
810 W. BETHANY HOME RD. PHOENIX. ARIZONA 85013 (602) 246-8901 

July 12,2007 

Leslie V. Nonvalk, Esq. 
Acting Administrator 
Centers for Medicare and Medicaid Services 
Attention: CMS-1385-P 
P.O. Box 8018 
Baltimore, MD 2 1244-801 8 

Dear Ms. Norwalk: 

RE: CMS-1385-P, Anesthesia Coding (Part of 5-Year Review) 

I am writing on behalf of the 700 physician members of the Arizona Society of 
Anesthesiologists. We strongly support the RUC's recommendation to increase 
anesthesia payments in 2008. 

Current Medicare payments for anesthesia services do not cover the cost of providing 
care to America's seniors. As patients' age and co-morbidities continue to increase, more ' 

advanced skills, training, and technology are required to provide appropriate levels of 
care. 

Thank you for considering the problem of undervaluation of anesthesiology services. It 
is very important that anesthesiologists are not prevented from practicing in areas with 
high numbers of Medicare beneficiaries. Many Arizona practices are forced to limit 
Medicare patient services or receive subsidies to provide care to those patients. We urge 
you to immediately implement the RUC's recommended full anesthesia conversion factor 
increase. 

Thank you for your time. 

Respectfully, 

President 
Arizona Society of Anesthesiologists 



348 Donohoe Road rn Greensburg, PA 15601 724-552-0068 Fax: 72q552-0130 
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ond Dton 
July 12,2007 

Leslie V. Norwalk, Esq. 
Acting Administrator 
Centers for Medicare and Medicaid Services 
Attention: CMS-1385P 
P.O. Box 801 8 
Baltimore MD 2 1244-80 18 

Re: CMS-1385-P 
Anesthesia Coding (Part of 5-Year Review) 

Dear Ms. Norwalk: 

I wish to go on record with my strongest support for the proposal to increase anesthesia payments under 
the 2008 Physician Fee Schedule. As the dean of a medical school and an anesthesiologist I am double 
happy that CMS has recognized the gross, long-standing undervaluation of anesthesia services that has 
placed burdens on our physicians and on our academic health centers. 

Today, more than a decade since the RBRVS took effect, Medicare payment for anesthesia services 
nationwide stands at just $16.19 per unit. Here in South Carolina our current conversion factor is even 
lower, only $1 5.02. In an effort to rectifL this unfortunate situation, the RUC recommended that CMS 
increase the anesthesia conversion factor to offset a calculated 32 percent work undervaluation-a move 
that would result in an increase of nearly $4.00 per anesthesia unit. This would begin to redress the long- 
standing undervaluation of anesthesia services. Given our Medicare workload at this hospital in 
Charleston, South Carolina, this has meant that in the past we have been under-compensated by about 
$560,000 per year. 

Restated with an gratehl eye to the future, the additional legitimate Medicare collections that this 
proposed change would bring to our institution stand at about $560,000 per year. In academic medicine, 
with its especially high burden.of uncompensated care, that permits us to staff more operating suites each 
day for safe care of the poor and elderly and all the patients who come to our doors. 

I am pleased that the CMS has accepted this recommendation in its proposed rule, and I completely 
support full implementation of the RUC's recommendation. 

'An q u o 1  opportunity cmploym, 
promoting workplace divmity.' 



Leslie V. Norwalk, Esq. -2- July 12,2007 

Again, please follow through with the proposal in the Federal Register by fully and immediately 
implementing the increased anesthesia conversion factor as recommended by the RUC. 

I stand ready to speak with you or provide additional information of the beneficial impact of the proposed 
changes on our College of Medicine. 

Sincerely, 

Dean, College of Medicine 
Professor o f ~ n e s t h e s i o l o ~ ~  
Vice-President for Medical Affairs, 
Medical University of South Carolina 

Copies: Raymond Greenberg, M.D., Ph.D. 
Hon. Lindsey Graham 
Hon. Jim DeMint 
Scott Reeves, M.D 

Two additional copies for CMS routing 



Mark A. Brown, MD 
4 1 9 C heny Avenue 

Los Altos, CA 94022 
Markbrown6797@sbcglobal.net 

July 5,2007 

To whom it may concern, 

I am writing to in support of CMS-1385-P. I have been appalled by the Medicare 

reimbursement rate for anesthesia care since I started practice in 1997. Many Medicare 

patients have complex and difficult medical conditions which can make the anesthetic the 

riskiest and most skill intensive part of their care. Yet reimbursement is less than a 

plumber or electrician! As the population ages and a greater portion of the payor mix is 

Medicare, we will again see medical school graduates avoid the specialty as they did 

shortly after the initial DRG fiasco in the early 90's. Sicker patients taken care of by last- 

resort, foreign-trained doctors is the direction we'll go if we don't start to tangibly 

appreciate the importance of skilled anesthesia care. This bill is start. 

Thank you. 

Sinc rely, 

2kk.- 



Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attention: CMS- 1385-P 
P.O. Box 8018 
Baltimore, MD 
21244-8018 

P.O. 159087 
Nashville, Tennessee 37205 

Dear CMS: 

I am writing in support of the proposed increase in payment for anesthesiology fees. The 
proposed increase will allow us to continue to serve the Medicare population while still 
maintaining financial viability for both practicing physicians and hospitals. 

Dr. MacGregor ~ b l l  
Anesthesiologist 
ASA ' u 



I '  @ Vmderbilt University Mdcal Center \ ZOO7 
Department of Medicine Vanderbilt Mohs Surgery at Patterson Street 
Division of Dermatology 1900 Patterson Street, Suite 111 
Mohs Micrographic Surgery Nashville, TN 37203 
Dermatologic Surgery (6 15) 320-6647 
Thomas Stasko, M.D. Fax: (615) 329-1507 
Director, Associate Professor tom.stasko@vanderbilt.edu 
Michel McDonald, M.D. michel.mcdonald@vanderbilt.edu 
Assistant Professor brent.moody@vanderbiIt.edu 
Brent Moody, M B .  
Assistant Professor 

Department of Health and Human Services 
Attention: CMS-1385-P 
PO Box 801 8 
Baltimore, MD 2 1244-801 8 

CMS 1385-P: 2008 Medicare Fee Schedule 
CODING - MULTIPLE PROCEDURE REDUCTION FOR MOHS SURGERY 

July 13, 2007 

Dear Administrator Nonvalk, 

1 am in opposition to the proposed application of the Multiple Procedure Payment Reduction for 
Mohs Micrographic Surgery (CPT codes 173 1 1 through 173 15). 

1 am a Mohs Micrographic Surgeon with seven years of experience. I appreciate this opportunity 
to offer comment on section II.E.2 (P-122) of the 2008 Medicare Fee Schedule Proposed Rule. 

The logical basis for the multiple procedure payment reduction is that in certain procedures, when 
an additional procedure is performed at the same operative setting, efficiency in the performance 
of the procedures can be gained. In the practice of Mohs Micrographic Surgery, there is little 
efficiency gained when performing more than one Mohs procedure on the same patient in the 
same day. 

Greater than 80% of the work is d!~plicated for a second procedure. Aspects of the procedure that 
do not gain efficiency with multiple procedures are: 

1.  Pre-service positioning. In many instances, the anatomic location of the tumors requires 
patient re-positioning for each tumor. 

2. Pre-Service scrub, dress and wait time. Each lesion must be separately identified, marked 
and scrubbed. For lesions on separate anatomic locations, the sterile field created for the 
first procedure must be broken down and then a second, new sterile field created for the 
second cancer. 

3. lntra-Service work. Each tumor is dealt with as a distinct entity. Each tumor must be 
separately anesthetized, and excised. Once the tumor enters the pathology portion of the 
procedure, there is absolutely no efficiency gained in performing multiple procedures. 
Each tumor must be processed and prepared independently of the other tumor. The 
interpretation of the tissue for residual cancer and tumor mapping are also independent 

CMS 1385-P 2008 Med~care Fee Schedule 
CODING - MULT1PL.E PROCFDIIRt RL i?(JC'TIC)N FOR MOlIS SURGERY 
Dr. Brent Moody -Comment 



events for each tumor. For two cancers, this portion of the physician work and practice 
expense is doubled. As this intra-service work comprises approximately 80% of the total 
amount of work and resources for the procedure, applying a reduction to the code will 
significantly undervalue the code. Moreover, of the total intra-service time, the 
laboratory/pathology proportion consumes the majority of the time and resources of the 
procedure. 

The Mohs procedure may also be accompanied by a reconstructive effort by the same 
surgeon on the same day of service. The reconstruction is covered under a separate code 
from the Mohs surgery series of codes. When a reconstruction is performed after the Mohs 
procedure, there is little efficiency gained. The reconstruction stands on its own as a separate 
surgical procedure. As the patient has been waiting in the waiting room, the Mohs defect 
reconstruction contains all of the elements of a stand alone procedure. 

1. Pre-Service evaluation. Prior to the reconstruction, the patient must be evaluated to 
determine optimal wound management. The nature of the wound cannot be known until 
the completion of the Mohs procedure, thus, there is no substantial reduction in the pre- 
service evaluation of the reconstruction. 

2. Pre-service positioning. Given the long time of the Mohs intra-service work, the patient 
is removed from the operating table and waits in the waiting room during the Mohs intra- 
service work. Once the Mohs procedure is complete, the patient must be repositioned for 
any reconstruction. 

3. Pre-service scrub, dress and wait time. Given the long time of the Mohs intra-service 
work, the area must be scrubbed and prepared as if it where a new surgical procedure. 

4. Intra-service time. The intra-service time and resources for the reconstruction is not 
reduced by the prior Mohs procedure. The area must be re-anesthetized as any anesthesia 
from the Mohs procedure is inadequate for the reconstruction. Additionally, separate and 
additional instrumentation is required for the reconstruction. 

5. Post service time. The post service time is not reduced by the Mohs procedure as the post 
service work is now dictated by the reconstruction. 

In summary, given the significant duplication of work and resource utilization when a subsequent 
procedure is performed in conjunction with Mohs surgery, I believe that applying the Multiple 
Procedure Payment Reduction for Mohs Micrographic Surgery (CPT codes 173 1 1 through 
173 15) will significantly undervalue the codes. 

I would ask that you reconsider removal of the Mohs Micrographic Surgery codes from the 
exempt list and retain their longstanding exemption from the multiple procedure payment 
reduction. 

Sincerely, 

Brent R. Moody, MD 
Assistant Professor 

CMS 1385-P: 2008 Medicare Fee Schedule 
CODING - MULTIPLE PROCEDURE REDUCTION FOR MOHS SURGERY 
Dr. Brent Moody -Comment 



Centers for Medicare and Medicaid Services 
Department of Health and Human Services 
Attention: CMS-1385-P 
PO Box 801 8 
Baltimore, Maryland 21 244-801 8 

Re: "TECHNICAL CORREC1-IONS" 

Date: 07-20-2007 

To whom it may concern, 

The proposed rule dated July 12" contained an item under the technical corredions section calling for 
the current regulation that permits a beneficiary to be reimbursed by Medicare for an X-ray taken by a 
MD or DO and used by a Doctor of Chiropractic to determine a subluxation, be eliminated. 
writinn in strona op~osition to this prowsal. 

While subluxation does not need to be detected by an X-ray, in some cases the patient clinically will 
require an X-ray to identify a subluxation or to rule out any "red flags," or to also determine diagnosis 
and treatment options. X-rays may also be required to help determine the need for further diagnostic 
testing, i.e. MRI or for a referral to the appropriate speclalist. 

By limiting a Doctor of Chiropractic from refemng for an X-ray study, the costs for patient care will go 
up significantly due to the necessity of a referral to another provider (orthopedist or rheumatologist, 
etc.) for duplicative evaluation prior to referral to the radiologist. As it is now, these duplicative 
services and expenses are not required. With fixed incomes and limited resources seniors may 
choose to forgo X-ravs and thus needed treatment. If treatment is delayed illnesses that could be life 
threatening may not be discovered. Simply put, it is the patient that will suffer as result of this 
proposal. 

I stronnlv urae vou to table this prowsal. These X-rays, if needed, are integral to the overall 
treatment plan of Medicare patients and, again, it is ultimately the patient that will suffer should this 
proposal become standing regulation. 

Sincerely, 

Harold B. Allen D. C. 
204 West Main St. 
Clinton, Illinois 61 727 



July 9 2007 

Centers for Medicare and Medicaid Services 
Department of Health and Human Services 
Attention: CMS-1385-P 
P.O. Box 8018 
Baltimore, MD 21244 

Sirs: 

I graduated from residency ten years ago and have a busy 
private practice in anesthesiology. About 20% of my 
patients are Medicare at this time. For a brief period of 
time I practiced in a rural setting near my hometown where 
45% of my patients were Medicare. I have always personally 
performed anesthesia without CRNAs. 

Unfortunately anesthesiology is not viable taking care of 
Medicare patients. Even in a rural setting with low costs 
Medicare does not cover costs adequately, and real 
reimbursement has decreased over time. Rural practices 
with older patients have a hard time recruiting 
anesthesiologists when Medicare burdens are heavy. 

I enjoy taking care of my elderly patients and don't want 
to ever feel they are a burden. I want my friends in 
rural settings to have the resources they need to care for 
geriatric populations. 

The RUC committee has recommended a Medicare increase based 
on a " 3 2  percent work undervaluation." This is an accurate 
and critical assessment. 

Please accept the RUC 

Thank you, 

ssadamss@mac.com 

recommendation for anesthesiology. 



Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attention: CMS-1385-P 
P.O. Box 8018 
Baltimore, MD 21244-8018 

Re: Anesthesia Conversion Factor 

Dear CMS Rule Making Committee, 

I urge you to accept the changes roposed by the AMA RUC which make corrections 
in the conversion factors for anes tf: esia s e ~ c e s .  

Thank You, 

li/LI~d p/ w; 'Lk 
Gerald H. Wade, M.D. 



Donald C Brown, MD 
PO Box 50579 
Albuquerque, New Mexico 
87 122 

CONCERNING: CMS recommendation for anesthesia reimbursement increase 

To whom it may concern: 

I am an anesthesiologist practicing in New Mexico. Many of our patients are 
Medicare insured. 

I'll keep this letter very short and to the point. 

If something isn't done to increase our reimbursement many anesthesiologists (or all) will 
find other fields of work. What is the point of working in a very stressful field with 
horrible hours to make less? Not to mention the high liability of taking care of Medicare 
patients. Meanwhile, the cost if living, inflation and medical malpractice insurance 
continues to rise. 

I hope the American public enjoys having surgery without anesthesia. That is what his 
country is headed for if you continue to reduce reimbursements. 

Thank you - 

Donald C. Brown. M.D. 



Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attention: CMS- 1385-P 
P.O. Box 8018 
Baltimore, MD 
212448018 

P.O. 159087 
Nashville, Tennessee 37205 

To Whom It May Concern: 

I am writing in support of the proposed increase in payment for anesthesiology fees. The 
proposed increase will allow us to continue to serve the Medicare population while still 
maintaining financial viability. 



Leslie V. Nowalk, Esq. 
Acting Administrator 
Centers for Medicare and Medicaid Services 
Attention: CMS-1385-P 
P.O. Box 8018 
Baltimore, MD 21244-801 8 

Re: CMS-1385-P 
Anesthesia Coding (Part of 5-Year Review) 

Dear Ms. Nowalk: 

I am writing to express my strongest support for the proposal to increase 
anesthesia payments under the 2008 Physician Fee Schedule. I am grateful that 
CMS has recognized the gross undervaluation of anesthesia services, and #that 
the Agency is taking steps to address this complicated issue. 

As a senior citizen, I can tell you first-hand just how difficult it has become to find 
an anesthesiologist that will accept Medicare in my community. If it were not for 
the fact that my son is an anesthesiologist, I fear that might not be able to find 
someone to take care of me during surgery. How scary is that? 

Please take action to implement the anesthesia factor increase. Thank you for 
your consideration. 

Sincerely, 

Hugh Parkhill 
14 Woodmen Lane 
Colorado Springs, CO 80919 



July 4, 2007 

Centers for Medicare and Medicaid Services 
Department of Health and Human Services, 
Attention: CMS-1 385-PI 
P.O. Box 8018, 
Baltimore, MD 21244-8018 

Dear Sirs: 

For more than thirty years, the published literature has bees crystal clear: Physicians 
who refer diagnostic imaging studies to equipment they own do so at a vastly higher 
rate than similar specialty physicians referring to an independent facility. Furthermore, 
there is no difference in patient outcome and the imaging is of lower quality than what is 
provided at an independent facility. Most of this self-referral diagnostic imaging is done 
under the In-Office Ancillary Services Exception. 

As CMS looks at this exception for 2008 Medicare reimbursement, a careful look at the 
role of the In-Office Ancillary Services Exception on diagnostic imaging is clearly 
warranted. This is especially true in light of Medicare's recent focus on quality and the 
Tax Relief and Health Care Act of 2006. The amount of wasted money involved is truly 
staggering. 

If you have any interest in pursuing this topic, I have included a partial list of references 
that addresses this important subject. 

Verv truly yours, 
i3 

- 
John A. Boyes, MD, MBA 



- ,, . ,, , .......... . - 
E X P l l S S l O N  D I A G N O S T I C S  

July 9,2007 

Terry Kay 
Director, Division of Hospital and Ambulatory Policy Group 
Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attention: CMS- 1385-P 
Mail Stop C4-26-05 
7500 Security Boulevard 
Baltimore, MD 21244-1850 

Re: Proposed Revisions to Payment Policies Under the Physician Fee Schedule, 
and Other Part B Payment Policies for CY 2008 CMS-1285-P 
CLINICAL LABORATORY ISSUES 

Dear Mr. Kay, 

XDx submits these comments on the 2008 Physician Fee Schedule Proposed Rule, 
released by CMS on July 2,2007, with regard to the provisions in Section G. relating to clinical 
laboratory services. XDx appreciates CMS' attention to appropriate billing for clinical 
laboratory tests over the past year. This letter requests further clarification that clinical 
laboratories can bill for testing on specimens drawn outside the hospital outpatient setting and by 
non-hospital personnel on the same date of service as a hospital outpatient visit. 

Background on the ~ l l o ~ a p @  Molecular Expression Test 

XDx developed AlloMap molecular expression testing, which analyzes the complex 
signals of the immune system's multiple genes and pathways to distinguish between rejection 
and quiescence in heart transplant patients. AlloMap testing offers clinicians an additional tool 
to monitor and predict rejection beyond the traditional invasive endomyocardial biopsy currently 
used by transplant cardiologists. 

Numerous leading U.S. heart transplant centers have incorporated AlloMap testing into 
their patient management protocols. AlloMap testing requires a blood sample, obtained by 
routine phlebotomy. The sample is processed by the draw station, and shipped frozen directly to 
XDx. The test can only be performed at the XDx CLIA-certified high complexity laboratory in 
Brisbane, California. Testing is usually performed within 1 to 2 business days and the results are 
returned to the ordering transplant cardiologist. 

W x  3260 Bayshore Blvd., Brisbvle CA 94008 1(888j ALLOMAP 



Overview of Current Medicare Part B Billing Guidance 

Generally, CMS policy states the date a specimen is collected is the date of service (DoS) 
for claims review and adjudication. In the CY 2007 Physician Fee Schedule Final Rule, 
however, CMS added 54 14.5 10, making an exception for the date of service of a clinical 
diagnostic laboratory test that uses a stored specimen. 

For a laboratory test that uses a specimen stored for more than 30 days before testing, the 
date of service is the date the specimen was obtained fiom storage. Specimens stored 30 days or 
less have a date of service noted as the date the test is actually performed only if 

(a) The test is ordered by the patient's physician at least 14 days following the 
date of the patient's discharge from the hospital; 
(b) The specimen was collected while the patient was undergoing a hospital 
surgical procedure; 
(c) It would be medically inappropriate to have collected the sample other than 
during the hospital procedure for which the patient was admitted; 
(d) The results of the test do not guide treatment provided during the hospital stay; 
and 
(e) The test was reasonable and medically necessary for the treatment of an 
illness. ' 
CMS established this exception to the general date of service rule to clarify billing for 

certain tests where a specimen is taken while the patient is treated in a hospital setting, but then 
later used for testing after the patient has been discharged. 

Clarification for Specimens Collected Outside the Hospital 

This rule has created some uncertainty about how the date of service provision will be 
applied in a related situation when a specimen is collected on the same day as an outpatient visit, 
but is collected outside of the hospital outpatient setting and by non-hospital personnel. In some 
instances, the blood sample for the AlloMap test may be collected outside of the hospital but 
occur on the same day as the outpatient visit. In these instances the patient is a non-hospital 
patient. XDx wants to confirm that the above referenced rules for stored specimens will not 
indirectly affect payment for claims for laboratory tests performed on a specimen collected on 
the same day as an outpatient visit. 

Medicare currently "bundles" outpatient services for certain clinical laboratory tests for 
payment purposes. Bundling has generally been intended to include only those services 
associated directly with an outpatient visit. The hospital billing rules require that services be 
bundled solely if the beneficiary is an outpatient "at the time the service is furnished."2 In the 
initial Hospital Outpatient Prospective Payment System Final Rule implementing the bundled 
payment system, CMS stated, 

The hospital is not responsible for billing for [a] diagnostic test 
a hospital patient leaves the hospital and goes elsewhere to obtain 
the test. . . A fiee standing entitv. that is. one that is not orovider- 
based, mav bill-for services firmished to beneficiaries who do not 

' In addition, $414.51O(b)(3) specifies the conditions for the date of service for a chemosensitivity test. 
65 Fed. Reg. 18,440 (Apr. 7,2000). 



meet the definition o f a  hosvital out~atient at the time the service is 
f j  

As outlined above, the AlloMap test does not use a stored or archived specimen. Further 
the specimen is collected from a non-patient. Under this situation, the patient is a non-hospital 
patient because the beneficiary is not registered at the time of blood draw as an outpatient. 
According to Medicare Claims Processing Manual 50.3.2 a non-hospital patient is a person who 
is neither an inpatient nor an outpatient. A hospital outpatient is defined as a person who has not 
been admitted as an inpatient, but who is registered on the hospital records as an outpatient and 
receives services directly from the hospital. 42 C.F.R. fj 410.2. 

This is consistent with the Medicare Benefit Policy Manual, that states, "[wlhere a . . 
blood sample. . . is taken by personnel that are neither employed nor arranged for by the 
hospital. . . . , the tests are not outpatient hospital services since the patient does not directly 
receive services from the hospital. " 

Reauested Clarification 

XDx would like CMS to confirm in the 2008 Physician Fee Schedule final rule that 
clinical laboratories can bill for tests when the blood is drawn outside the hospital outpatient 
setting and by non-hospital personnel on the same date as an outpatient visit. XDx respectfully 
requests that CMS make the following clarifications in the Final Rule: 

A. If a clinical laboratory test specimen is collected outside of the hospital by non- 
hospital personnel, the beneficiary qualifies a non-patient; and 

B. Independent clinical laboratories may bill for tests with the same Date of Service 
as a hospital outpatient visit if the beneficiary is a non-patient when the sample is 
collected. 

These suggested clarifications are consistent with the Medicare Benefit Policy Manual 
and the underlying intent of the hospital bundling rule. 

We note that the exception established in the 2007 Physician Fee Schedule Final Rule, 
modified the DoS for certain samples because of concerns about the unintended implications of 
the DoS rules on billing requirements. Like the tests addressed by that Rule, when the blood 
draw for the AlloMap test is performed by a non-hospital entity, the test is not "appropriately 
associated with hospital treat~nent."~ 

Implementation 

Based on our discussions with billing and claims adjudication experts, we believe that 
this interpretation can be implemented within the current claims processing system on the Form 
1500. In line 20 the Form notes whether the test is performed by an "Outside laboratory? Y/N." 
For all AlloMap tests the answer would be "Y'. Line 24 refers to the Date of Service and 24B 
specifically requests information on "Place of Service." For AlloMap tests the Form 1500 

Id. at 18441-42. 

' Medicare Benefit Policy Manual $ 20.1 
' 71 Fed. Reg. 69706 (Dec. 1,2006). 



- I 
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would indicate that the blood was drawn by a non-hospital entity (i.e. neither owned or operated 
by hospital personnel).6 

XDx sincerely appreciates your attention to this issue. We hope to continue working 
collaboratively with CMS to create an appropriate billing structure for breakthrough clinical 
laboratory tests that were not anticipated by the current outpatient model. Please do not hesitate 
to contact us if you have any further questions about our comments. 

Sincerely, 

p m  Tamrn Reilly 

Vice President of Commercial Operations 
XDx. Inc 

cc: John Warren 
Glenn Kendall 

The place of service codes are a listed at 
http://www.cms.hhs.gov/PlaceofServiceCodooadOSDaase.pdf. The blood draw for AlloMap testing 
could take place at an office (POS code 11). home (12). mobile unit (15). independent clinic (49), ESRD Treatment 
Facility (65), or independent lab (81). The hospital bundling rule would apply to blood draws performed at the 
hospital (e.g. 21.22.23). 

I XDx 3260 Bayshore Blvd., Brisbane CA 94008 l(888) ALLOMAP 
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pichard s; Clark, MD . . . . 

#27 N. 'Sher~ill Road . 
. . ' ,Little Rock' AR'r 72202 

. . 



Department of Anesthesiology 
975 E. Third Street 

Chattanooga. TN 37403 
Office 423-778-7608 
Billing 423-892-5602 

July 24,2007 

Leslie V. Norwalk, Esq. 
Acting Administrator 
Centers for Medicare and Medicaid Services 
Attention: CMS- 1385-P 
P.O. Box 801 8 
Baltimore, MD 2 1244-801 8 

Re: CMS-1385-P 

To: Leslie V. Norwalk: 

I am writing to express my strongest support for the proposal, CMS- 1385-P, to increase 
anesthesia payments under the 2008 Physician Fee Schedule. I appreciate the work that the 
American Medical Society and the Specialty Society Relative Value Update Committee, (RUC), 
have done to raise awareness of the anesthesia services, and I am glad to see that CMS is 
addressing this issue. 

Anesthesia services are undervalued in the current work value. It is my concern Bat this 
undervaluation will trickle down to the patients and create limited access to anesthesia for 
MedicareMedicaid patients. 

It has been recommended that CMS increase the anesthesia conversion factor to address the 
undervaluation of anesthesia services. I support implementation of the RUC7s recommendation. 

I would like to continue to offer my patients my skilled anesthesia services and 1 would like to see 
CMS accept the conversion factor increase as recommended by the RUC. 

Thank you for considering my opinion and concerns regarding the future of anesthesia health care 
services. 

Sincerely, 

Haresh Patel, MD, Medical Director of Anesthesia Services, Grandview Medical Center 
Anesthesiology Consultants Exchange, P.C. 

v 



Department of Anesthesiology 
975 E. Third Street 

Chattanooga. TN 37403 
Office 423-778-7608 
Billing 423-892-5602 

July 27,2007 

Leslie V. Norwalk, Esq. 
Acting Administrator 
Centers for Medicare and Medicaid Services 
Attention: CMS-1385-P 
P.O. Box 8018 
Baltimore, MD 2 1244-80 18 

Re: CMS-1385-P 

Leslie V. Norwalk: 

I am writing to express my strongest support to increase anesthesia payments under the 2008 
Physician Fee Schedule. I highly value the American Medical Society and the Specialty Society 
Relative Value Update Committee, (RUC), for raising awareness of the undervaluation of 
anesthesia services, and I am grateful that CMS is addressing this issue. 

Under the rate schedule that took effect January 1,2007, CMS cut Medicare payments for 
anesthesia services by 8.9%, even though Congress froze across- the- board sustainable growth 
rate formula reductions for the year. Since Medicare changed its payment system in 1992, 
anesthesia services have been undervalued. The dollar conversion factor is lower now than it was 
in 1990. I would encourage and support a review and change in the current sustainable growth 
rate formula. 

The RUC recommended that CMS increase the anesthesia conversion factor. I support full 
implementation of the RUC's recommendation. 

To continue to offer my patients anesthesia services, it is important to me that CMS follow 
through with the proposal in the Federal Register by fully accepting the anestliesia conversion 
factor increase as recommended by the RUC. 

Thank you for your time and attention. 

Sincerely, 

Sudhakar Reddy, MD, Vice President, 
Anesthesiology Consultants Exchange, P.C. 
M 



Garry L. Scheib 
Chief Operufin~ OfJirer 

August 8,2007 

Leslie Nonvalk 
Acting Administrator 
Centers for Medicare and Medicaid Services 
United States Department of Health and Human Services 
Attention: CMS-1385-P, Mail Stop C4-26-05 
7500 Security Boulevard 
Baltimore, MD 21244-1 850 

RE: (CMS-1385-P) Medicare Program; Proposed Revisions to Payment Policies Under the 
Physician Fee Schedule; CODING-MUL TIPLE PROCEDURE PA YMENT 
REDUCTION FOR MOHS SURGERY, (Vol. 72, No. 133), July 12,2007. 

Dear Ms. Nonvalk: 

Thank you for the opportunity to comment on the proposed change in Medicare 
reimbursement policy by the Centers for Medicare and Medicaid Services (CMS) that seeks to 
remove Mohs surgery from a longstanding exemption from the multiple surgery reduction 
rule (MSRR< CPT modifier-51). Finalizing this change would have a significant negative 
impact on the health care of U.S. citizens and potentially add unnecessary cost to the delivery 
of health care in this country. 

As you are probably aware, over a million Americans per year are diagnosed with skin cancer 
and over the last ten years the rate of new skin cancer diagnoses is growing at what many 
would call epidemic proportions. Mohs micrographic surgery is a common way of treating 
some of these cancers and is considered the industry standard among treatments for skin 
cancer, allowing the physician to examine 100% of the cancer margin to insure complete 
removal of the cancer with loss of as little normal skin as possible. Mohs surgery is an 
outpatient procedure with utilized onsite laboratory analysis of excised tissue while the patient 
waits for the results. The critical component of Mohs surgery includes meticulous removal 
and microscopic examination of the entire edge and deep margin of the cancer, in which the 
same physician serves as both surgeon and pathologist. The procedure is particularly valuable 
in the treatment of skin cancers in cosmetically or functionally important areas such as the 
face, neck, hands, feet and genitalia. It is also valuable for large aggressive, or ill-defined 
cancers and for those that have recurred after other previous treatments. After the cancer is 
removed, most patients undergo subsequent reconstructive surgery by the same doctor on the 
same day as the cancer removal. 

Penn Tower Suite 102 I Convention Avenue Philadelphia, PA 19 104 2 15-662-3227 Fax: 2 15-6 14-0028 



The Department of Dermatology at the University of Pennsylvania Health System (UPHS) 
offers Mohs micrographic surgery at two locations: the Hospital of the University of 
Pennsylvania and Penn Medicine at Radnor. At both sites combined, we treat approximately 
1500 patients per year with Mohs surgery. As a quaternary care center, we attract patients 
with aggressive and/or multiple skin cancers. As part of an institution with thriving organ 
transplant clinics, we care for an inordinate number of organ transplant recipients, who 
because of their immunosuppressed status, frequently have numerous aggressive skin cancers, 
sometimes exceeding 30-50 per year. 

In 2006, CMS reviewed the American Medical Associations' Current Procedural 
Terminology (CPT) codes 17304 - 173 10 (Mohs micrographic surgery) and requested that 
new site-specific codes be developed similar to those used for other excisional surgery. The 
American Academy of Dermatology, the American Society for Dermatologic Surgery, and the 
American College of Mohs Micrographic Surgery and Cutaneous Oncology participated in 
last year's review of the Mohs CPT codes, and the new codes were adopted (1 73 1 1-1 73 15) 
addressing CMS' concerns without adversely affecting the delivery of these services to 
patients in need. 

On July 12,2007, CMS proposed a change in the payment policy that has the potential to 
negatively impact the care of our patients and could add significant cost to an already stressed 
health care budget. This planned change would remove Mohs surgery from a longstanding 
exemption from the multiple surgery reduction rule (MSRR, indicated by CPT modifier -5 1). 
This is a departure from a longstanding exemption agreed to by CMS and virtually all private 
insurance carriers since 199 1.  The change proposed would eliminate the exemption and 
decrease reimbursement by 50% for either the Mohs excision or for the associated repair, and 
for Mohs excision of any additional cancers treated on the same day; such a decrease in 
reimbursement would not cover the cost of providing the service. 

In its review of the Mohs codes in 1991, CMS agreed that Mohs excisions are "separate 
staged procedures; they will be paid separately with no multiple surgery reductions." This 
rule was placed in the Federal Register at that time (Federal Register, November 25, 1991, 
volume 56, #227, pg 59602). In 2004, the Mohs codes were added to the CPT Appendix E 
list of codes exempt from the -5 1 modifier and the multiple surgery reduction rule, to 
eliminate the occasional carrier misunderstanding when the multiple surgery reduction was 
applied to these codes. The July 2004 CPT Assistant article reviewed the rationale: "The 
rationale for this policy is that for many surgical procedures some of the work of a procedure 
is not repeated when two or more procedures are performed. For these procedures the intra- 
service work is only 50% of the total work, while the other 50% represents pre- and post- 
service work that overlaps when multiple procedures are performed on the same patient on the 
same date of service. For Mohs surgery, however, greater than 80% of the work is intra- 
service work that does not overlap when two or more procedures are performed. The 
pathology portion of Mohs surgery constitutes a large portion of this total and also is not 
reduced with multiple procedures. The pre-service and post-service work values are small 
because there is a zero-day global period. Together there is very little overlap or reduction in 
work when two or more tumors are treated on the same patient on the same day. Therefore, 
Mohs surgery codes are exempt from the use of modifier 5 1 ." 



The exemption of the Mohs codes form the MSRR has been maintained by CMS since 1992 
and was not questioned during the CMS mandated five-year review of the Mohs codes 
undertaken last fall or during presentation of the new Mohs codes to the AMA Relative Value 
Update Committee (RUC) in October, 2006. 

Two very important aspects of care for our patient population at UPHS are same day 
reconstruction of Mohs defects and same-day treatment of multiple tumors, whenever 
possible. Inclusion of Mohs micrographic surgery in the multiple surgical reduction rule will 
make our current practice of care untenable. More importantly, delays in treatment will 
further increase the risk of fatal metastases for high-risk patients such as organ transplant 
patients with multiple squamous cell carcinomas, and the risk of larger surgical defects 
requiring more expensive repair techniques for patients with syndromes such as basal cell 
nevus syndrome. 

In addition to its application to multiple cancers treated on the same day, the MSRR would 
apply to repairs performed on the same day as Mohs surgery. According to this new proposal, 
when Mohs surgery is reimbursed less than a reconstructive procedure on the same day, even 
the first Mohs code will be subject to the multiple surgery reduction rule. Since costs would 
not be covered, this may require patients to have their Mohs surgery and their reconstruction 
done on separate days, or to be referred to other physicians for reconstruction, usually plastic, 
facial plastic, or occuloplastic surgeons, who work primarily in hospitals or ambulatory care 
centers where costs of care are higher. The result would be that health care costs will be 
higher than they are under the current policy of payment. 

At UPHS, the consequence of applying the multiple surgery reduction rule to Mohs surgery 
would be to reduce reimbursement potential for Medicare services by over $1 30,000 per 
year. Additionally, it is likely that other payers will follow Medicare's lead with regard to this 
policy change. Assuming a similar reduction in revenue, UPHS could face an 
additional reduction in reimbursement for Mohs services of approximately $300,000 annually. 
This reduction would translate into to a reimbursement value less than the cost of providing 
the service, meaning providers would no longer be able to perform more than one Mohs 
procedure on any patient on a single day. Many of our patients travel great distances to seek 
our care. In addition, many of our patients are elderly and require assistance from family and 
friends to travel to our facilities. Understanding the great effort that patients make to seek our 
care, we work hard to make our services as convenient as possible. 

Our primary goal is to continue to provide the most medically optimal, cost-effective care for 
our patients; if this unexpected change is allowed to take effect that will no longer be possible. 
We urge the Agency to rescind this provision of the proposed rule. 

~a&& Scheib 
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July 24,2007 

Leslie V. Norwalk, Esq. 
Acting Administrator 
Centers for Medicare and Medicaid Services 
Attention: CMS- 1385-P 
P.O. Box 80 18 
Baltimore, MD 2 1244-80 18 

Re: CMS-1385-Y 

Dear Ms. Norwalk: 

1 am writing to express my strongest support for the proposal to increase anesthesia payments under the 
2008 Physician Fee Schedule. I appreciate the work that the American Medical Society and the Specialty 
Society Relative Value Update Committee, (RUC), have done to raise awareness of the undervaluation of 
anesthesia services, and 1 am grateful that CMS is addressing this issue. 

Because the current payment is under the market rate, my concern is that this will create a threat to the 
availability of anesthesia care to Medicare patients. Without some regulatory and legislative relief, 
Medicare populations will be under served. Continued cuts will create an unsustainable system in which 
anesthesiologists will be forced away from areas with disproportionately high Medicare populations. The 
area I practice in has a large number of Medicare participants and my services to them are highly valued in 
this community among our physicians, healthcare facilities, and patients. I have concerns for the future in 
this area as the ability to recruit anesthesiologists and nurse anesthetist may become difficult if the current 
system is not amended. 

In an effort to rectify this situation, the RUC recommended that CMS increase the anesthesia conversion 
factor to offset a calculated 32 percent work undervaluation-a move that would result in an increase per 
anesthesia unit and serve as a major step forward in correcting the long-standing undervaluation of 
anesthesia services. I support full implementation of the RUC's recommendation. 

To ensure that our patients have access to expert anesthesiology medical care, it is imperative that CMS 
follow through with the proposal in the Federal Register by fully and immediately implementing the 
anesthesia conversion factor increase as recommended by the RUC. Thank you for your consideration of 
this serious matter. 

ins, ~ b ,  Chief of Anesthesia Services, Erlanger Health Systems 
gy Consultants Exchange, P.C. 





August 2,2007 

The Honorable Herbert Kuhn 
Acting Administrator 
Centers for Medicare and Medicaid Services 
Department of Health and Human Services 
Washington, DC 2020 1 
Phone: 202-690-6726 
E-mail: herb .kuhn@cms .hhs .gov 

Re: CMS 1385-P: 2008 Medicare Fee Schedule 
Coding - Multiple Procedure Payment Reduction for Mohs Surgery 

Dear Acting Administrator Kuhn: 

As President of the American College of Mohs Surgery, I represent over eight hundred fellow- 
ship-trained Mohs surgeons in the United States, whose primary practice is the treatment of skin 
cancer. The College and I are deeply concerned regarding this proposed rule for multiple 
reasons. We appreciate this opportunity to offer comment on section II.E.2 (P-122) of the 2008 
Medicare Fee Schedule Proposed Rule. 

This proposal represents a dramatic reversal of sixteen years of the Centers for Medicare and 
Medicaid Services'(CMS) own determination that the Mohs codes are and should be exempt 
from the Multiple Procedure Reduction Rule (MPRR). Furthermore, because of the dual 
components of surgery and pathology associated with each Mohs surgery procedure, there is no 
gain in efficiencies when multiple, separate procedures are performed on the same date, making 
application of the reduction inappropriate. Third, this proposal is contrary to the Relative Value 
Update Committee's (RUC) own policy regarding procedures qualifying for exemption from this 
rule. Fouah, this proposal will negatively impact Medicare beneficiaries' access to timely and 

, 

quality care. Fifth, application of this proposal will not likely generate significant cost savings 
and may paradoxically increase costs of providing care to these patients. Finally, we are 
concerned that the Proposed Rule reflects an alteration in the traditional role of the RUC in CMS 
policy formulation. 

First, the Mohs surgery codes have had a longstanding and appropriate exemption from the 
Multiple Procedure Reduction Rule since 1991. In its Final Rule for the 1992 Medicare Fee 
Schedule (Federal Register November 25,1991, volume 56, #227, p. 59602- copy enclosed), the 
CMS (then HCFA) included specific comment regarding Mohs micrographic surgery. CMS 



Centers for Medicare and Medicaid Services 
Department of Health and Human Services 
August 2, 2007 
Page Two 

agreed at that time that the Mohs procedures "are a series of surgeries which, while done on the 
same day, are done at different operative sessions and are clearly separate procedures in a series 
of procedures ... .They will be paid separately with no multiple surgery reductions." This 
conclusion is still correct and applicable today. 

At the request of CMS in 2005, the College, together with the American Academy of 
Dermatology, the American Society for Dermatologic Surgery, and the American Society for 
Mohs Surgery, worked through the AMA CPTIAMA RUC five-year review process and the 
AMA CPTIAMA RUC Modifier -51 Workgroup to develop site-specific codes for the Mohs 
procedure. Two new site-specific codes, 1731 1 and 173 13, were accepted by AMA CPTIAMA 
RUC to differentiate Mohs excision of cancers in different anatomic areas.. However, there has 
been NO CHANGE in the procedure or in the separate and distinct nature of the Mohs procedure 
from any other procedure which might be performed on the same day. We believe the revised 
code descriptors to differentiate anatomic sites, in the absence of a change 'in work associated 
with the procedure, does not support the change in the multiple procedure exemption status of 
the new Mohs codes. 

Second, as noted in the Proposed Rule, "RVUs were developed for each Mohs surgery base code 
based on an assumption that each code is performed separately." This assumption is correct. 
Mohs micrographic surgery uniquely includes two distinct components, surgery and pathology, 
both of which are performed wholly by the Mohs surgeon, with the pathology component 
comprising half of the service. The nature of Mohs surgery requires that the entire procedure, 
including processing and interpretation of the histopathology slides, be completed before any 
consideration is given to the excision of additional tissue or to repair of the resulting defect. The 
intra-service work for 1731 1 was acknowledged by RUC to be 80% of the total physician work 
of the procedure (78% for 17313), including both the surgery and pathology. Even when two 
Mohs excisions are performed for a patient on the same date, there is no overlap in work for 
treatment of the second site, which requires all the same components of excision and tissue 
processing/interpretation as the first site. There are marginal gains in "efficiencies" when treating 
more than one tumor at the same time. 

Likewise, there is no overlap between a Mohs procedure to remove a skin cancer and a 
subsequent, separate repair procedure that might be used to address the skin defect created by the 
Mohs procedure. The time required for the pathology component of the procedure results in an 
onsite waiting period for the patient. If a repair is performed, it requires return to an operating 
room, repositioning, re-anesthetizing, re-prepping, etc. It is performed with new 
instrumentation. It is typically performed in the same room as the prior Mohs procedure. There 
is no overlap of work or practice expense for clinical labor time, medical supplies, or medical 
equipment between the Mohs procedure and a repair procedure. 
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Therefore, it is inappropriate to subject 173 11 and 173 13 to the multiple procedure reduction rule 
for repairs performed on the same day as the Mohs procedure or for multiple Mohs lesion 
excisions performed on the same day. 

Third, the RUC -51 Research Subcommittee identified seven criteria to determine whether a 
code should be included on the Modifier -51 Exemption List: 1, RUC rationale supporting 
placement on the list; 2, Exemption from the CMS Multiple Surgery Reduction; 3, Limited 
amount of pre- and post-service time and limited number of visits; 4, No add-on codes; 5, No 
codes where payment logic would not reduce payment when performed with another procedure; 
6, Service is typically adjunctive to another service but can be performed as stand-alone 
procedure; and 7, Service is performed with multiple other procedures that are so extensive that 
it is difficult to maintain a "Report With" list typically included in CPT. 

Considering the arguments we present above, the Mohs codes meet three of the AMA 
CPTIAMA RUC Modifier -51 Workgroup criteria for procedures qualifying for exemption. 

1. Mohs micrographic surgery was declared exempt by CMS in 1991. The procedure 
remains unchanged since then except for the new CPT code numbers described above. 

2. The Mohs codes have very little pre- and post-service time and have a limited number of 
visits. As above, 78 - 80% of the total physician work of the Mohs codes is intra-service 
work. The pre- and post-service time for the Mohs codes is less on a percentage basis 
than that of the other codes remaining on the list of exemptions. The Mohs codes also 
have zero post-op visits embedded in the value of the codes. 

3. The Mohs codes are typically adjunctive to a repair service but are often performed as 
stand-alone procedures, in cases when wounds are allowed to heal secondarily. Second- 
intention healing is typical for tumors in certain areas, especially the medial canthus, 
concha1 bowl, and posterior ear, among others. 

Meeting three of the seven RUC-developed criteria for exemption, any one of which merits 
consideration for inclusion on the list, appropriately justifies retaining the longstanding exempt 
status of the Mohs codes. 

Furthermore, since the pathology component of Mohs surgery comprises half of the procedure, it 
is appropriate that the Mohs codes be treated similarly to other pathology codes, which are not 
subject to the multiple procedure reduction rule, since there is no overlap in work from reviewing 
one slide to another. To apply the reduction to the Mohs codes would be inconsistent with the 
exemption of application of this rule to other pathology codes. 

Fourth, removing the exempt status of the Mohs codes will negatively impact Medicare 
beneficiaries' access to timely and quality care. Currently, 10% of patients undergoing Mohs 
micrographic surgery have more than one tumor treated with Mohs on the same day. 
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Application of the proposed rule to a second tumor treated on the same day will mean that 
reimbursement for the second procedure does not cover the cost of providing the service. This 
will affect Medicare beneficiaries disproportionately, since the incidence of skin cancers peaks in 
Medicare-age patients, who are most likely to have multiple tumors. Additionally, patients who 
are immunosuppressed from organ transplantation, cancer chemotherapy, infection or other 
diseases are at significantly higher risk for skin cancers and often have multiple tumors; many of 
these patients are also Medicare beneficiaries. These immunosuppressed patients are not only at 
higher risk for cancers but also at higher risk for potential metastases and possibly death from 
skin cancers, especially squamous cell carcinoma. 

Fifth, although perhaps intended as a cost-saving measure, application of this rule will not likely 
generate significant cost savings and may paradoxically increase cost of providing care to these 
patients. When Mohs procedures are performed with higher-valued repairs such as flaps or 
grafts, application of the MPRR to the Mohs codes will result in reduced reimbursement for 
Mohs that doesn't cover the cost of the procedure. Likewise, for lower-valued repairs such as 
intermediate and complex layered closures, which are the most commonly performed repairs, 
reduced reimbursement will not cover the cost of the repair. 

Finally, we support the RUC process and recognize the value it brings to the annual physician 
fee schedule development. As initially charged, the RUC has done an exceptional job over the 
years in expressing opinions regarding relative values for procedures. In doing this the RUC 
defied the predictions of critics who claimed that agreement would not be possible among the 
various stakeholders. The RUC and CMS also prevailed against the legal challenge that the 
RUC amounted to a Federal Advisory Committee. In defending against that allegation it was 
persuasive to the court that the RUC only provides opinions on relative values and that CMS 
retains the authority to make policy decisions. The RUC, it was noted, is independent and is 
only one source of CMS input on relative values. All policy decisions have undergone full 
development by CMS in the public notice and comment process. 

The policies adopted by CMS such as multiple surgical reductions, bundled services, and 
prohibition against operating surgeons from separately billing for anesthesia and assistant at 
surgery restrictions are all examples of policy decisions by CMS. They do no strictly represent 
issues of relative value but 'rather they represent policy formulations that guide payment and 
medical practice. To have the RUC engaged in these policy formulations in a forum which is not 
open or accessible to the public is unfair to the Medicare beneficiaries affected and threatens the 
RUC process. 

We disagree with using the RUC for this purpose but if CMS believes the RUC role should be 
expanded it should only be done by giving the RUC a public and well-articulated charge to take 
on this task. 
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In light of the concerns raised above, the American College of Mohs Surgery respectfully 
requests reconsideration of the proposed rule. We provide the above rationale in suppoa of the 
Mohs procedure base codes, 17311 and 17313, as appropriately exempt from the multiple 
procedure reduction rule, as are the other add-on Mohs codes. We therefore request permanent 
exemption from the MPRR. 

We would appreciate the opportunity to meet with CMS to discuss this issue as soon as possible. 
Please feel free to contact me at 4121466-9400. 

Respectfully, 

David G. Brodland, M.D. 
President, American College of Mohs Surgery 

cc: Temnce Kay, Director, Hospital and Ambulatory Policy Group 
Amy Bassano, Director, Practitioner Services Division 
Diane Baker, MD, President, American Academy of Dermatology 
Alastair Carruthers, FRCPC, President, American Society of Dermatologic Surgery 
Sharon Tiefenbrunn, MD, President, American Society for Mohs Surgery 

Enclosures -1992 Medicare Fee Schedule: Final Rule (Federal Register, November 25,1991, vol. 
56, #227, pg 59602) 
CPT Assistant, July, 2004 
CPT Assistant, November, 2006 
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Simply, for CPT 2007, code 17304 has been 
deleted and separated into two new codes, 
17311 and 17313, depending on tumor locatik. 
Codes 17305,17306, and 17307 were replaced 
with 17312 and 17314, depending on tumor lka- 
tion. Code 17310 was replaced with 17315. The 
word specimen was replaced with the phrase tis- 
sue block to reflect more accurately the unit of 
s6ivice. CPT codes 17312,17314, and 17315 are 
designated as add-on codes. 

Mohs micrographic surgery is a technique for the 
excision of skin cancer. The Mohs surgery family 
of codes, 17311-17315, is unique because it 
includes CPT codes that describe procedures that 
involve surgery and pathology services per- 
formed together by the same physician acting as 
both surgeon and pathologist. This dual respon- 
sibility requires policies that differ from other 
surgical codes and has led to confusion among 
those unfamiliar with the use of these codes. This 
discusssion explains the codes, the policy for 
their use, and the rationale for this policy so that 
providers, coders, and payers can understand 
coding for Mohs surgery. This is an update of the 
July 2004 CPT Assistant. 

What is of Mohs Micrographic 
Surgery? 
M o b  micrographic surgery is a technique for the 
removal of complex or ill-defined skin cancer 
with histologic examination of 100% of the surgi- 
cal margins. Lt is a combination of surgical exci- 
sion and surgical pathology that requires a single 
physician to act in two integrated but separate 
and distinct capacities: surgeon and pathologist. 
If either of these responsibilities is delegated to 
another physician who reports the services sepa- 
rately, these aodes should not be reported. The 
Mohs surgeon removes the tumor tissue and 
maps and divides the tumor specimen into 
pieces, and each piece is embedded into an indi- 
vidual tissue block for histopathologic exarnina- 
tion. Thus a tissue block in Mohs surgery is 
defined as an individual tissue piece embedded 
in a mounting medium for sectioning. 

If repair is performed, separate repair, flap, or 
graft codes are used. If a biopsy of a suspected 
.skin cancer is performed on the same day - 
as M o h  surgery because there was no prior 

pathology confirmation of a diagnosis, then 
diagnostic skin biopsy (11100,11101) and frozen 
section pathology (88331) with modifier 59 
appended are reported to distinguish from the 
subsequent definitive surgical procedure of 
Mohs surgery. 

Following are the new Mohs Micrographic 
Surgery codes for CPT 2007: 

17311 Mohs micrographic technique, 
including removal of all gross 
tumor, surgical excision of tissue 
specimens, mapping, color coding 
of specimens, microscopic examina- 
tion of specimens by the surgeon, 
and histopathologic preparation 
including routine stain(s) (eg, 
hematoxylin and eosin, toluidine 
blue), head, neck, hands, feet, 
genitalia or any location with 
surgery directly involving muscle, 
cartilage, bone, tendon, major 
nerves, or vessels; first stage, 
up to 5 tissue blocks 

17312 each additional stage after 
the first stage, up to 5 tissue 
blocks .(List separately in 

0 
addition to code for primary 
procedure) 

17313 Mohs mimgraphic technique, 
including removal of all gross 
tumor, surgical excision of tissue 
specimens, mapping, color coding 
of specimens, microscopic examina- 
tion of specimens by the surgeon, 
and histopathologic preparation 
including routine stain(s) (eg, 
hematoxylin and eosin, toluidine 
blue), of the trunk, arms or legs; 
first stage, up to 5 tissue blocks 

17314 each additional stage after 
the first stage, up to 5 tissue 
blocks (List separately in 
addition to code for primary 
procedure) 

17315 Mohs micrographic technique, 0, 
including removal of all gross 
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tumor, surgical excision of tissue 
specimens, mapping, color codmg 
of specimens, microscopic examif 
nation of specimens by the surgeoh, 
and histopathologic preparation I 
ihcluding routine stain(s) (eg, 
hematoxylin and eosin, toluidine 
blue), each additional block after 
the first 5 tissue blocks, any stage 
(List separately in addition to code 
for primary procedure) 

General Description 
~ ~ ~ i & l l y ,  Mohs surgery is an outpatient proce- 
dure performed under local anesthesia. The basic 
tenet is excision followed by complete surgical 
margin examination by the Mohs surgeon and 
precise mapping of tumor-containing margins so 
that the surgeon can reexcise positive margins. 

The details of the procedure require that the 
visible cancer commonly be removed first 
(debulked) without attempting to remove a 
margin of normal tissue. After the bulk of the 
tissue is removed, the first layer or stage is 
excised as a thin continuous wafer of tissue, 
typically 1 to 3 mm thick, around the sides and 
base of the waund or apparent cancer margin. 
Hemostasis is achieved, and the patient is band- 
aged and discharged to the waiting room. 

This thin cup or saucer-shaped wafer of tissue Cj is flattened by cutting it into pieces or making 
radial incisions to flatten the tissue. The smallest 
number of tissue blocks that will allow the , 

performance of sectioning in the cryostat is creat- 
ed. The edges of the tissue are color coded with 
dyes that persist through histologic tissue pro- 
cessing. Once the wafer is cut into pieces and 
color coded, a drawing or map of this tissue and , - 

. . 
its pieces is made so that it corresponds to the 
surgical wound. These tissue pieces, disassem- 
bled like a puzzle, are processed by frozen sec- 
tion pathology. One or more flattened tissue 
piece is positioned on a single frozen tissue spec- ! 

imen disk ("block"), embedded, frozen, sec- 
tioned horizontally in a cryostat onto a micro- 
scope slide, and stained. These frozen sections 
create an image of 100% of the surgical margin. 
Microscopic examination of this image allows 
the Mohs surgeon, whose dual role is to function 
as both surgeon and pathologist, to precisely 
identify the location of any remaining tumor. 
The location of the remaining tumor as seen 
through the microscope is marked on the map 
of the surgical wound. 

If the frozen sections indicate residual tumor, the 
patient is called back from the waiting room, re- 
anesthetized, prepped, a d  draped for the next 
Mohs surgical stage. The Mohs surgeon, using 
the marked map of the wound, excises any 
remaking tumor as in the previous stage(s). 
This process of excision of remaining tumor, 
mapping, and histologic exam is repeated until 
all of the tumor is excised completely. 

This Mohs method of margin examination 
differs sigruficantly from traditional frozen sec- 
tions used during routine surgery for margin 
exam. Traditional techniques use bread-loafed 
surgical specimens, providing an image that 
includes a vertical cut through the tissue. This 
offers a view of the center of the specimen and 
the lateral and deep margins, but it only samples 
these tissue pieces every few millimeters or cen- 
timeters. Such a sampling technique typically 
examines far less than 0.1% of the total margin of 
excision. Because traditional pathologic examina- 
tion of surgical margins is only a sampling and 
may miss true positive margins, wider surgical 
margins are usually used for non-Mohs skin can- 
cer surgery. Conversely, Mohs surgery-using 

100% examination of the marg in4ows  exci- 
sion with very narrow margins. This results in 
narrower surgical margins overall, less compli- 
cated reconstruction of smaller operative 
wounds, and higher cure rates. 
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Coding for Mohs Surgery 
11 731 1 and 1731 3) 
Codes 17311 or 17313 are used for the first layer 
(stage) of Mjohs surgery depending on the loca- 
tion of the tumor(s). Roughly 50%-55% of Mohs 
cases require only a single layer. Codes 17311 
and 17313 include the preservice work of explain- 
ing the proaedure, obtaining informed consent, 
and preparing the patient for surgery. The 
intraservice work includes local anesthesia, 
debulking of the visible tumor, excision of the 
first Mohs layer, color coding of the specimens, 
and mapping. It also includes the pathology 
services of trissue preparation, microscopic exam- 
ination, and mapping of positive margins. The 
intraservice work also includes the final evalua- 
tion of the tumor-free wound to determine 
wound management. The postservice work 
includes the discussion of postoperative wound 
management. It is important to understand these 
components of physician work and their relation 
to relative value units (RVUs) because they deter- 
mine the coding and reimbursement policies. 

The use of these codes is restricted to situations 
where one physician acts as both surgeon and 
pathologist. Performance of the entire procedure 
by one physician increases the accuracy of the 
technique as the risk of mapping errors is mini- 
mized. The codes are not appropriate for use 
when a surgeon excises tissue interpreted sepa- 
rately by a pathologist, even if the histologic 
exam is done by enface or horizontal techniques 
and a map is made by a pathologist for the sur- 
geon. In those cases-sometimes erroneously 
described as "modified" Mohs-the surgeon 
should code the appropriate excision and/or 
repair codes and the pathologist should report 
the appropriate codes for his or her service. 

Codes 17311 and 17313 are used for the first 
layer (stage) only and include the work of exci- 
sion and pathology of up to five specimens. If 
the tissue layer is large enough that it must be 
cut into six or more specimens producing six or 
more blocks of tissue in order to examine the 

1 

J 

entire surgical margin, then code 17315 should 
be used for each additional block beyond the 
first five included in 17311 or 17313. As the num- 
ber of tissue blocks increases, the potential for 0 
false positive or false negative results rises, so 
efforts are made'to evaluate each layer in as few 
blocks as possible. In certain circumstances, more 
than one slide may be prepared from the tissue 
block. The additional slides, regardless of the 
number of sections cut from the block, still count I 

as a single block. Add-on code 17315 is 
reportable in conjunction with the entire range of 
17311-17314 Mohs codes. 

Pathology Services: Bundled Services 
and Those That Are Separately 
Reportable 
The unit of service previously described 
by codes 17304-17310 was the number of 
specimens. However, the specimen that is 
taken during surgery is used to create tissue 
blocks. In the context of Mohs Surgery, a tissue 
block is defined as tissue placed upon a single 
frozen section specimen disk and embedded in a 
mounting medium for sectioning. This tissue 
block more accurately describes the unit of serv- 
ice. To more accurately reflect the unit of service, 
codes 17311-17315 describe the unit of service as 
blocks rather than specimens. 

The work of processing and interpreting one 
routine stain is included in the procedure 17311- 
17315. This stain is usually hematoxylin and 
eosin, or toluidine blue. If other special stains are 
necessary after one routine stain, then the code 
for special stains may be used (88314) as well as 
immunoperoxidase stains (88342) or decalcifica- 
tion procedures (88311). Special stains are not 
typically used and in most Mohs practices are of 
low frequency. Each stain is reported only once 
per block, not per slide or per layer (stage). 

Surgical pathology codes 88302-88309 should not 
be used for reporting histopathology of Mohs 
surgical specimen. This instructional parentheti- 
cal note has been added preceeding code 17311. 
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CMS Reporting Guidelines 
Because a high complexity histology laboratory 
in close proximity is a necessary part of this pro- I() cedure, the presence of such as designated by a 
current Clinical Laboratory Improvement 
Amendments (CLIA) number is now a necessary 
part gf the claim when reporting Mohs micro- 
graphic surgery codes to the Centers for 
Medicare and Medicaid Services (CMS). 

Codes f73fgand f73.14 
Codes 17312 and 17314 describe the second and 
subsequent stages of Mohs surgery to remove 
positive surgical margins. These two codes 
replace 17305-17307. The RWs already reflect 
any reduction in work done for these repeat pro- 
cedures compared to codes 17311 or 17313. No 
debulking procedure is done on these add-on 
codes; they represent only the additional surgical 
work for re-excision of positive margins and the 
additional pathology work for interpretation of 
the specimens. When two or more stages are per- 
f0rmed.h one day code 17312 or 17314 should 
be used with m appropriate number of units for 
each additional stage. For example, if a tumor 
was excised with a total of five layers (stages) 
on the head, then code 17311 would be reported 
one time and code 17312 would be reported with 
4 units for the additional four stages. Likewise, if 
a tumor was excised with a total of five layers 
(stages) on the trunk without muscle involve- 
ment, then codes 17313 would be reported one 
time and code 17314 would be reported with 
4 units for the additional four stages. 

When Mohs surgery is performed on a single 
tumor but is carried over to a second day, the 
first layer (stage) on the next day should contin- 
ue with the next code in the series. For example, 
if the surgery after the first (initial) layer was 
postponed until the second day, then coding the 
second day's surgery starts with code 17312 or 
17314 but not code 17311 or 17313 because no 
debulking is necessary on the second day. Each 
layer (stage) represented by 17312 and 17314 
includes up to five specimens in each layer 
(stage). Note that 17312 and 17314 are add-on 
codes and not typically reported without a 

primary code on the same day. For any individ- 
ual stage that has more than five blocks, code 
17315 should be used. It is ,recommended to 
report the two-day Mohs surgery on the s&' 
claim form. 

Code f 7315 
Code 17315 is used for unusually large tumors 
requiring more than five tissue blocks in any 
layer. It is used for fewer than 10% of tumors 
excised with Mohs surgery. This code represents 
the incremental increase in work for both sur- 
gery and pathology for these larger tumors. 
Code 17315 is reported once with the appropri- 
ate number of units for each additional tissue 
block after the first five blocks in any stage. Tlkt 
is, 17315 represents one piece of the puzzle of the 
Mohs surgery map; it does not represent the 
number of slices of tissue from the block on the 
glass slides or the total number of slides. 

Code 17315 is an add-on code and cannot be 
reported without codes 17311,17312,17313, or 
17314. When two or more tumors are treated in 
one day, code 17315 is reported for each piece of 
tissue beyond five for any one layer (stage). It is 
not appropriate to add and average all pieces 
from all layers. For example, if the first tumor 
layer was divided into seven pieces that generat- 
ed seven separate blocks of tissue and the second 
tumor excision layer had three pieces, then code 
17315 would be submitted once each (ie, twice in 
the units box) for the sixth and seventh specimen 
in the first tumor layer while the appropriate 
base code would be submitted for the Mohs sur- 
gery performed in each site. 

Historically, the Mohs micrographic surgery 
codes have been exempted from multiple proce- 
dure reduction. 

cpt Assistant November 2006 1 Volume 16, Issue 11 



General issues: Skin Biopsy 
Before Mohs Surgery 
It is generally recognized that a skin biopsy and 
histologic diagnosis is necessary before begin- 
ning Mohs surgery. If a definitive diagnosis of 
the tumor is not available, the Mohs surgeon 
may perform a biopsy to confirm a diagnosis of 
skin cancer before the decision to initiate Mohs 
surgery. In this instance, biopsy codes 11100 and 
11101 and frozen section surgical pathology code 
88331 may be reported separately in addition to 
Mohs surgery. 

11100 Biopsy of skin, subcutaneous tis- 
sue and/or mucous membrane 
(including simple closure), unless 
otherwise listed; single lesion 

11101 Biopsy of skin, subcutaneous 
tissue and/or mucous membrane 
(including simple closure), 
unless otherwise listed; each 
separate/additional lesion (List 
separately in addition to code 
for primary procedure) 

code 11101 for abiopsy of second or subsequent 
skin lesions in different locations. Code 88331 is 
reported for the pathology interpretation of each 
skin biopsy specimen. Code 88332 is reported 
only if a single surgical specimen is cut into sepa- 
rate tissue blocks for separate examination. 

Reconstruction 
Some wounds after Mohs micrographic surgery 
are allowed to heal spontaneously by secondary 
intention without reconstruction of the wound; 
therefore, no RVUs are included in the Mohs 
family of codes for surgical repair. Secondary 
intention is the spontaneous healing of a wound 
by granulation and new skin regrowth. If surgi- 
cal repair is necessary then the repair codes 
(simple, intermediate, complex, flaps, and grafts) 
should be reported separately. 

Evaluation and Management 
Services 
Evaluation and management (E/M) sewices 
provided on the same date of sewice as Mohs 
micrographic surgery may be reported if a sigruf- 
icant separately identifiable service is performed 

88331 Pathology consultation during sur- and do*nted. A separately identifiable serv- 

gery; first tissue block, with frozen ice may include an initial evaluation of a new 

section(s), single specimen patient, an initial consultation, or other E/M 
senrice, or it mav include the decision to perform 

A biopsy may also be required if: surgery. ~ o d i f i &  57 is used for the E/M iervice 
to indicate the decision to perform surgery. If an 

A biopsy report is not available with reason- E/M senrice is performed with Mohs micro- 

able effort. graphic surgery alone, or when a repair code 
with a global period less than 90 days is per- 

A b i o ~ s ~  has been done - formed, the E/M service should be reported 
before surgery. with modifier 25 appended. 
The original biopsy diagnosis is ambiguous. 

Modifier 59 should be appended to the biopsy CMS Reporting Guidelines 
codes (eg, 11100 with modifier 59) and patho- If an E/M service is performed on the same 
logy (eg, 88331 Xmclifier 59) to Chxlment date of =."ice as a recOIIS~mCtiOn with 
that these are separate services that are not a 90day global period (ie, flap or graft), CMS 

of Mobs surgery and that be policy requires modifier 57, Decision for surgery 
bundled erroneously into Mohs surgery if the be appended to the E/M s e ~ c e .  A separate 
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diagnosis for the E/M service and for the Mohs 
micrographic surgw is not required per CPT 
coding guidelines (we modifier 25 in Appendix A 
of the CPT codebd). 

E/M services follokng Mohs micrographic sur- 
gery may be reported depending on the global 
period of any surgical reconstruction services 
done with Mohs surgery. If the wound was 
allowed to heal by secondary intention and 
no other service other than Mohs surgery was 
performed, a zero global postoperative period 
applies, and any E/M services provided after 
Mohs are reported without modifiers. If recon- 
stiuction is performed with Mohs surgery, the 
10- or 90day global period of the reconstruction 
applies and no E/M service related to the recon- . 
struction procedure is allowable during the glob- 
al period. However, an E/M service may be 
reported if it is for an unrelated service, in which 
case modifier 24, Unrehted evaluation and manage- 
ment -ce by the same physician during a postop- 
erative period, would be appended. 

ComplCcations 
Sometimes complications such as womd infec- 
tion, bl&ding, hematoma, or wound dehiscence 
may require a return to the operating room. It 
is important to note that CMS defines an operat- 
ing room as a room that is equipped specifically 
and staffed for the sole purpose of performing 
procedures. Such a room is not a minor treat- 
ment room or recovery room. In this instance, 
modifier 78, Return to the operating room for a 
related procedure during the postoperative period, 
would be appended to the appropriate proce- 
dure (eg, incision and drainage of hematoma). 
This would only be appropriate if a repair with a 
global period of zero days was performed as 
Mohs surgery.. 

References 
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same surg on or pathologist. This dual responsibility requires policies that differ from 
other sur ' a1 codes and has led to confusion among those unfamiliar with the use of 
these code . This discussion explains the codes, the policy for their use, and the i 



so that providers, coders, 
understand coding for Mohs 
update of the Winter 1994 

General *scription 
I 

surgery is an outpatient proce- 
under local anesthesia. The 

followed by complete sur- 
the Mohs surgeon and pre- 
containing margins so 

positive margins. 

is removed, the first 
a thin continuous 

cer shaped wafer of tissue is 
it into pieces (blocks) or 
ons to flatten the tissue. The 

rrnance of sectioning in the 
of the tissue are color coded 

through histologic tissue 
the wafer is cut into pieces and 

g or map of this tissue and 
e so that it corresponds to the 

tissue pieces, disassem- 
rocessed by frozen sec- 
tened piece (or tissue 

and sectioned horizon- 

the Mohs surgeon, 
athologist, to iden* 

tumor. Its location 
is marked on the 

indicate residual tumor, 
from the waiting room, 
and draped for the next 
Mohs surgeon, using 

I 

This process of excision of remaining tumor, 
mapping, and histologic exam is repeated until 
all of the tumor is completely excised. 

This Mohs method of margin exam differs signif- 
icantly from traditional frozen sections used dur- 
ing routine surgery for margin exam. Traditional 
techniques use bread loaf surgical specimens, 
providing an image that includes a vertical cut 
through the tissue. This offers a view of the cen- 
ter of the specimen, and the lateral and deep 
margins, but it only samples these images every 
few millimeters or centimeters. This sampling 
technique typically examines far less than 1% of 
the margin. Because traditional pathology exami- 
nation of surgical margins is only a sampling and 
may miss true positive margins, wider surgical 
margins are usually used for non-Mohs skin can- 
cer surgery. Conversely, Mohs surgery using 
10O0/0 examination of the margin allows excision 
with very narrow margins. This results in both 
narrower surgical margins overall, easier recon- 
struction of smaller operative wounds, and high- 
er cure rates. 

Coding for Mohs Surgery 
17304 Chemosurgery (Mohs' micrographic 

technique), including removal of all 
gross tumor, surgical excision of tissue 
specimens, mapping, color coding of 
specimens, microscopic examination 
of specimens by the surgeon, and 
complete histopathologic prepara- 
tion including the first routine stain; 
first stage, fresh tissue technique, 
up to 5 specimens 

Code 17304 is used for the first layer of Mohs 
surgery. Roughly 60% of Mohs cases require only 
a single layer. Code 17304 includes the preservice 
work of explanation of the procedure, informed 
consent, and preparation of the patient for sur- 
gery. The intrasenrice work includes local anesthe- 
sia, debulking of the visible tumor, excision of 
the first Mohs layer, color-coding of the speci- 
mens, and mapping. It also includes the patholo- 
gy services of tissue preparation, microscopic 
examination, and mapping of positive margins. 
Finally, the intraservice work includes final eval- 
uation of the tumor-free wound to determine 
wound management. The postservice work 
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of postoperative 
is important to under- 
of physician work and 
value units (RVUs) 
the coding and reim- 

stricted to situations 
cts as both surgeon and 

rmance of the entire procedure 
ases the accuracy of the 
f mapping errors is mini- 
ot appropriate for use 
tissue interpreted sepa- 
even if the histologic 
or horizontal techniques 
pathologist for the sur- 
mething erroneously 

ed" Mohs - the surgeon 
iate excision and/or 
ologist should report 
his or her service. 

for the first layer only and 
f excision and pathology of 
. If the tissue layer is large 
e cut into six or more speci- 
ine the entire surgical mar- 
ach additional specimen, 
ns, fixed or fresh tissue, 

uld be used for each additional 
beyond the first five included in 

f tissue blocks increases, 
sitive or false negative 

made to evaluate each 
ossible. In certain cir- 

slide may be pre- 
. The additional 

ss of the number of sections cut 
, still count as a single specimen. 

17310. This stain is usu- 
or toluidine blue. 

after one rou- 

Multiple Surgery: Modifier 51, 
Exempt 
Under most circumstances, when two or more 
services are performed on the same patient at the 
same operative session on the same date of serv- 
ice, modifier 51 is appended. This identifies a 
secondary service associated with less physician 
work and practice expense than if it were a pri- 
mary service and, therefore, is usually reim- 
bursed less than the primary service. Some carri- 
ers refer to this as the multiple surgery reduction 
rule. The Mohs surgery family of codes is 
exempt from the need to append modifier 51. For 
example, when two or more separate tumors are 
treated on the same day, CPT code 17304 is 
reported for the first stage of each tumor. This 
does not require the use of modifier 51 because 
code 17304 is exempt from Medicare's multiple 
surgery reduction rule. (CPT Appendices list 
codes exempt from the use of modifier 51. 
Appendix E lists 17304,17305,17306, and 17307 
and; Appendix D lists 17310 as an add-on code. 
All Mohs codes are exempt from the use 
of modifier 51 .) 

The rationale for this policy is that for many 
surgical procedures some of the work of a proce- 
dure is not repeated when two or more proce- 
dures are performed. For these procedures the' 
intraservice work is only 50% of the total work, 
while the other 50% represents pre- and post- 
service work that overlaps when multiple proce- 
dures are performed on the same patient on the 
same date of service. For Mohs surgery, however, 
greater than 80% of the work is intraservice work 
that does not overlap when two or more proce- 
dures are performed. The pathology portion of 
Mohs surgery constitutes a large portion of this 
total and also is not reduced with multiple pme-  
dures. The preservice and postservice work val- 
ues are small because there is a zero day global 
period. Together there is very little overlap or 
reduction in work when two or more tumors are 
treated on the same patient on the same day. 
Therefore, codes 17304-1 7310 are exempt from 
the use of modifier 51. 

Codes 17305-1 7307 
- - ~- 

17305 Chemosurgery (Mohs micrographic 
technique), including removal of all 
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17306 osurgery (Mob micrographic 
que), including removal of all 

or, surgical excision of tissue 
cimens, mapping, color coding of 

ens, miaoscopic examination 
ens by fhe surgeon, and 
histopathologic prepara- 
ing the first routine stain; 
fixed or fresh tissue, 

(Mohs micrographic 
removal of 

ens, each stage 

Mohs surgery to remove posi- 
ins. The RWs already reflect 
ork done for these repeat pro- 
to code 17304 (see Appendix 
ebulking procedure is done 

represent only the addition- 
ork for re-excision of positive mar- 
additional pathology work for inter- 

imens. Like code 17304, 

tages are performed in 
d be used with an 
ts for each additional 
or was excised with a 

When Mohs surgery is performed on a single 
tumor but is carried over to a second day, the 
first layer on the next.day should continue 
with the next code in the series. For example, 
the second day starts with code 17305,17306, or 
17307 but not code 17304 because no debulking 
is necessary. Each layer represented by 17305, 
17306, or 17307 includes up to five specimens 
in each layer. For any individual stage that 
has more than five specimens, code 17310 
should be used. 

Code 17310 
-- - - - - - 

17310 Chemosurgery (Mohs micrographic 
technique), including removal of all 
gross tumor, surgical excision of tissue 
specimens, mapping, color coding of 
specimens, microscopic examination 
of specimens by the surgeon, and 
complete histopathologic preparation 
including the first routine stain; each 
additional specimen, after the first 
5 specimens, fixed or fresh tissue, any 
stage (List separately in addition to 
code for primary procedure) 

Code 17310 is used for unusually large tumors 
requiring more than five tissue blocks in any 
layer. It is used for less than 10% of tumors 
excised by Mohs surgery. This code represents 
the incremental increase in work for both sur- 
gery and pathology for these larger tumbrs. 
Code 17310 is reported once with the appropri- 
ate number of units for each additional speci- 
men, after the first five specimens in any stage. 
A specimen is defined as a piece of tissue from the 
layer that must be examined individually and is 
similar to a tisslie block. That is, it represents one 
piece of the puzzle of the M o b  surgery map. It 
does not represent the number of slices of tissue 
from the block on the glass slides or the total 
number of slides. 

Code 17310 is an add-on code and cannot be 
reported without codes 17304,17305,17306, or 
17307. Reimbursement is typically not reduced 
when submitted more than once (see Appendix 
D, CPT 2004). When two or more tumors are 
treated in one day, code 17310 is reported for 
each piece of tissue beyond five for any one 
layer. It is not appropriate to add and average 
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layers. For example, if the first 
into six pieces, and the 

pieces then code 

psy to confirm a diagnosis of 
the decision to initiate Mohs 

is not available with 

done more than 90 days 

is ambiguous 

d be used with the biopsy 
ifier 59) and pathology 
ifier 59) codes to document 

arate services that are not com- 
surgery and that may be bun- 

Mohs surgery if the modi- 
ot appropriate to report a 
n with Mohs surgery for 

histopathologic features 

Reconstruction 
Some wounds after Mohs surgery are allowed 
to heal spontaneously by secondary intention 
without reconstruction of the wound; and, there- 
fore, no RVUs are included in the Mohs family of 
codes for surgical repair. Secondary intention is the 
spontaneous healing of a wound by granulation 
and new skin regrowth. If surgical repair is nec- 
essary, then the repair codes (simple, intermedi- 
ate, complex, flaps, and grafts) should be submit- 
ted separately. If another procedure is performed 
on the same day as Mohs surgery, such as recon- 
struction, typically both procedures should be 
reimbursed in full since Mohs surgery, is exempt 
from the multiple surgery reduction rule, and the 
repair is performed at a separate operative ses- 
sion. If two Mohs surgeries are performed on the 
same day with both involving reconstruction, the 
second nxonstruction procedure only is subject 
to the 50% multiple surgery reduction rule. 

Evaluation and Management 
Services 
Evaluation and management (E/M) services 
provided on the same day as Mohs surgery may 
be reported if a significant separately identifiable 
service is documented. A separately identifiable 
service may include an initial evaluation of a 
new patient, an initial cons.dtation, or other 
E/M service, or it may include the decision to 
perform surgery. Modifier 57 is utilized for the 
E/M service to indicate the decision to perform 
surgery. If an E/M service is performed with 
Mohs surgery alone, or when a repair code with 
a global period less than 90 days is done, the 
E/M service should be submitted with modifier 
25 appended. If an E/M service is performed on 
the same day as a surgical  construction with 
a %day global period (ie, flap or graft), the E/M 
service should be submitted with modifier 57 
according to Medicare guidelines. A separate 
diagnosis for the E/M service and for the Mohs 
surgery is not required per CPT guidelines (see 
modifier 25 in CPT Appendix A). 

E/M services following Mohs surgery may be 
reported depending on the global period of any 
surgical reconstruction services done with Mohs 

continued on bottom ofpage 14 
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edle electromyography (EMG) 
many questions. One 

about needle EMG 
of muscles required 

to use the limb 
frequent ques- 

CPT Coties 
95860 

F 

Needle electromyography; one ex- 
t:.ernity with or without related 

araspinal areas 

95861 two extremities with or without 
related paraspinal areas 

95863 

95869 eedle electromyography; thoracic 
araspinal muscles (excluding TI 
r T12) f 

three extremities with or without 
related paraspinal areas 

95864 

eedle electromyography; limited 
tudy of muscles in one extremity or 
on-limb (axial) muscles (unilateral or 
ilateral), other than thoracic 
araspina1,'cranial nerve supplied i uscles, or sphincters 

four extremities with or without 
related paraspinal areas 

CPT codes 95860,95861,95863, and 95864 are 
the most c mmonly used needle EMG codes. 
To report ese codes, extremity muscles inner- 
vated by e nerves (eg, radial, ulnar, median, 
tibial, per. eal, or femoral; not sub-branches) 
or four sp' a1 levels, must be evaluated with i 

a minimum of five muscles studied per limb. 
One cannot report paraspinal muscles separately 
with these codes. 

CPT code 95869, Needle electromyography; thoracic 
,paraspinal muscles (excluding T1 or T12), should 
be used when exclusively studying thoracic 
paraspinal muscles T2-Tll. Code 95869 should 
be reported once, or one unit can be reported, 
regardless of the number of levels studied or 
whether the study is unilateral or bilateral. CPT 
code 95869 cannot be reported with CPT codes 
95860,95861,95863, nor 95864 if only T1 and/or 
T2 paraspinal muscles are studied and when 
upper extremity muscles are also studied. In that 
case, the thoracic paraspinal muscles are "related 
paraspinal areas" and are covered under the limb 
EMG codes. 

CPT code 95870, Needle electromyography; limited 
study of muscles in one extremity or non-limb (axial) 
muscles (unilateral or bilateral), other than thoracic 
paraspinal, cranial nerve supplied muscles, or sphinc- 
ters, was created to include the following three 
different k i d s  of limited needle EMG studies: 

a Needle EMG study of a limb or limbs that 
does not meet the criteria that allow use of 
CPT codes 95860,95861,95863, nor 95864 
(eg, study of fewer than five muscles per 
limb). This code is reported once, or one unit 
per each extwrnity studied can be reported. 
The modifier 59 should be appended to the 
second, third, and fourth unit or code to indi- 
cate that separate limbs were tested. 

a Needle EMG of muscles on the thorax or 
abdomen. This is reported once, or one unit 
can be reported, regardless of whether it is a 
unilateral or bilateral study. 

a Needle EMG study of cervical or lumbar 
paraspinal muscles. This is reported once, 
or one unit may be reported, regardless of 
the number of levels tested or whether it is a 

continued on back page 
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Proper Use, con$nuedfrorn page 6 

69, and 95870 can be 
arious combinations. For 
an extensive needle EMG 

limited comparison 
alateral asymptomatic limb, 

95860 and 95870 togeth- 
be appended to code 95870 
separate and distinct from 

refers to another limb. 

45-year-old man presents for 
evaluation of arm pain. He 

in both arms, although the 
than the left. The clini- 

cervical radicu- 

code 95860 (sincefive muscles 
three nerves or four spinal 

in the right arm) and 
were examined 

that in order to clarify the 
codes, the Centers for 

Medicare patients. 
on page 59090 in 
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. Norwalk, Esq. 

and Medicaid Services 

(Part of 5-Year Review) 

Dear s.Norwalk: 7 
to express my support for the proposal to increase anesthesia Medicare 

Physician Fee Schedule. As an anesthesiologist practicing 
twenty years I am appreciative of CMS finally realizing the undervaluation 
compared to other specialists. While this increase will benefit me 

final years of practice (I'm currently fifty-eight years old) it will have 
by attracting medical students to this specialty as they would more 

off their burgeoning educational debts. It would also shore up the 
practices with high Medicare populations making them more 

I hop you will vigorously support the RUC's recommendation. 1 
&hahue, M.D. 
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Lesli V. Nonvalk, Esq. 
Acti g Administrator 
Cent rs for Medicare and Medicaid Services 
Atte ion: CM5-13Z-F 
P.O. ox 8018 
Balti ore, MD 2 1244-80 18 i 
Re: MS-1385-P 
Anes hesia Coding (Part of 5-Year Review) 4 
Dear Ms. Nonvalk: 

This etter is written to state support for the proposal to increase anesthesia payments 
unde the 2008 Physician Fee Schedule. On behalf of our group of anesthesiologists, we 
stron ly support the proposal. I 

services are currently undervalued by Medicare. The payment for an 
time is currently approximately $62 per hour. If an anesthesiologist is 

Registered Nurse Anesthetists (CRNAs) - the CRNA's hourly 
fact that they are salaried, exceeds Medicare's hourly 

I had a lawnmower serviced. The hourly repair bill, for 1.5 
the same as the total payment, including all factors of 
risk Medicare anesthetic that would last the same 

may argue that their worth is greater or that an anesthesiologist or 
should be low on the priority of payment - and that any increase to 

is a decrease to someone else. Please understand that we have difficulty 
specialty - we cannot continue to provide the services that are expected 

reimbursement from Medicare. 

face of rising costs and aging demographics, the reimbursement for anesthesia has 
behind the cost of providing the service to the nation's senior population. The new 
recommendation to increase one component of the formula calculation would result 

$4.00 per unit increase for anesthesia. This step would be critical in beginning 
misfortune. 
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preciate your consideration in the matter of correcting the anesthesia 
irsement system. I urge CMS to follow the recommendation by the RUC and 
nent the modification as soon as possible 
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Mayo Clinic Hospital 
5777 East Mayo Boulevard 
Phoenix, Arizona 85054 
480-515-6296 

'. Nonvalk, Esp. 
Idministrator 
for Medicare and Medicaid Services 
n: CMS- 1385-P 
x 8018 
re, MD 21 244-801 8 

IS-1385-P, Anesthesia Coding (Part of 5-Year Review) 

;. Norwalk: 

y support the RUC's recommendation to increase anesthesia payments in 2008. 

Medicare payments for anesthesia services do not cover the cost of providing 
herica 's  seniors. The advanced age and complex medical conditions of 
.e beneficiaries makes advanced skills, training, and technology necessary in 
provide safe anesthesia care. 

ou for considering the problem of undervaluation of anesthesiology services. I 
1 to fully implement the RUC's recommended anesthesia conversion factor 
at soon as possible. 

Weinmeister, M.D. 



n Fee Schedule and other Part B Payment Policies for CY 2008. 

chocardiography services to Medicare patients and others in 
S's proposal to "bundle" Medicare payment for color flow 
diography "base" services. This proposal would discontinue 
oppler effective on* January 1,2008, oq the grounds that color 

ardiography, color Doppler tybically is 'used for identifying 
gitation and intra-cardiac shunting), and for quantitating the 
Doppler information is critical to the decision making process 
ase and appropriate selection of patients for valve surgery or 
Doppler is important in the accurate diagnosis of many other 

inate payment for) color flow Doppler completely ignores 
ved in performance and interpretation of these studies. 
ncurrently or in concert with the imaging component ~f , 
olor flow Doppler increases the sonographer time and : ,, 

ct, the physician and sonographec time and resoufcep.,;,,, 
Doppler's role in the evaluation of valve disease and 
nographer and equipment time andtheassociated 
Doppler are qot included in the r~lat~ive value units for 
, with the stroke of a pen, the CMS proposal simply 
MS itself acknowledges) is important for accurate 

r is "intrinsic" to the provision of all 
ent consultant and submitted 

d 400,000 color flow Doppler claims each 
ing codes other than CPT Code 93307, 
tress echo. For many of these 
ude Doppler color flow approximates or 

ling" of color flow Doppler into 
Society of Echocardiography to 
involved in the provision of 

Sincerely yours, 

Patrick McClanahan, BS, RDCS 
Echo Lab Coordinator 
Margaret Mary Community Hospital 
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RANCOCAS ANESTHESIOLOGY, P.A. 

700 US 130 N, Suite 203 
Cinnaminson, NJ 08077 

Tel856-829-9345 
' Fax 856-829-3605 

for Medicare and Medicaid Services 
: CMS-1385-P 

ore, MD 2 1244-801 8 

Re: MS-1385-P 9 
Dear s. Norwalk: r" 

to express my support and gratitude for CMS considering and hopefully 
a long overdue increase to anesthesia payments under the 2008 Physician Fee 

. I understand how complicated an issue this is when considering all of the 
groups and budgetary issues involved however, there is no question that 
ia services have been greatly undervalued since the RBRVS was instituted. 

for anesthesia services standing at only $16.1 9 per 
are essentially subsidizing, a situation which is 

if senior citizens in this country were unable to 
deserve. The current RUC recommendation 

conversion factor by 32% would go a long way to 
s. My understanding is that this 
I d d e r  to be a fair and wise decision. 

9 you for your consideration in this matter. 

9 J k t f w  Je y Gordon, MD 



Centers for Medicare & Medicaid Services 
Department of Health and Human Services 

Children's' 
Healthcare of Atlanta 

The McGill Building 
2835 Brandywine Road 

Suite 300 
Atlanta, Georgia 30341 

P.O. Box 80 18 
Baltimore, MD 2 1244-80 18 

Re: CMS-1385-P; Proposed Physician Fee Schedule and other Part B Payment Policies for 
CY 2008. CODING --ADDITIONAL CODES FROM I Y E A R  REVIEW. 

To Whom It May Concern: 

I am writing this letter on behalf of Children's Healthcare of Atlanta Sibley 
Heart Center, a 34-physician practice. As a major provider of pediatric 
cardiology diagnosis and treatment services in the state of Georgia, our 
doctors would like to express their earnest opposition to the proposed 

678-547-941 0 nunnng fax 

678-547-941 3 <.II center fax Echocardiography in infants, children and young adults, with or without 
congenital heart disease, is an extremely skilled and time-consuming activity. 
The concept that the inclusion of color flow Doppler velocity is intrinsic with 
the routine two dimensional exam and does not require any increased 
sonographer work time, physician examination time, or interpretive skill, is 
sadly erroneous. 

Certainly, perhaps contrary to popular belief, we judiciously decide which 
patients do not need color flow Doppler, such as checking for pericardial 
effusion or measuring ventricular contractility. However, when used, the 
complexity of the application of flow Doppler in our patients is significant. 
We carefully review each vessel, valve, chamber and septum for subtle 
evidence of congenital anomalies even to the point of demonstrating the 
direction of flow in the coronary arteries. This is also often performed in the 
setting of an uncooperative child. Additionally, due to the different flow 
velocities in children, often more than one frequency of transducer has to be 
used, repeating examinations of previously scanned regions, in a single patient 
to avoid artifactual signals and incorrect interpretation. The work for both 
sonographer and physician, to optimize the color flow Doppler, is therefore a 
very significant addition to the routine two-dimensional exam. Also, because 
of the multiple sizes of our patients, which may range from 500-gram 
premature infants to 300-pound high school athletes, we have to equip all our 
machines with multiple transducers at additional expense primarily for the 
Doppler examination. 

Children need children'sQ 

770-488-9202 moin t.l.phon. 

404-256-2593 roll mrnl.r 

800-542-2233 to11 free 

bundling of color flow Doppler (CPT Code 93325) into all echocardiography 
"base" services. 



It is important that we prevent this decrease in the reimbursement amounts 
available to our profession, and the subsequent effect on our ability to provide 
quality patient care. 

It is our hope that these comments clarify the inequities of bundling Echo and 
Doppler codes and we again strenuously urge you to cancel this erroneous 
proposal. 

Sincerely, 

Robert M. Campbell, MD 
CMO, Children's Healthcare of Atlanta Sibley Heart Center 
Director, Sibley Heart Center Cardiology 
Division Director of Cardiology, Department of Pediatrics, 
Emory University School of Medicine 
campbellr@kidsheart.com 



SOUTER, LIPTON & LUTTRULL, P.C. 
Attorneys & Counselors 

8235 Douglas A enue 
Suite 1 I00 
Dallas, Texas 75 25 t Telephone: (214) 237-5350 

Facsimile: (2 14) 237-535 1 

July 30,2007 

Services 
of Health and Human Services, 

"t: File Code CMS-1385-P; Comments to Proposed Rules contained therein relating 
to Independent Diagnostic Testing Facilities 

\, Ladies an Gentlemen: 

0 July 2, 2007, the Centers for Medicare and Medicaid Services ("CMS") posted on its 
website t 1 e proposed updates to the Medicare Physician Fee Schedule for 2008, which includes 

revisions to the IDTF performance standards. This posting was officially published 
in the Federal Register (72 Fed. Reg. 38121). As set forth in the proposed rules, 
been afforded the opportunity to respond and provide comments thereto. This 
is intended to proffer such comments to those particular sections set forth herein 

of those performance standards for Independent Diagnostic Testing 

e following are the current rules for which the text has been marked to show the 
together with comments on certain sections that cause concern from a legal and 

IDTF IS UES I 

6)1 Have a comprehensive liability insurance policy of at least $300,000 per location 



& Medicaid Services 
of Health and Human Services 

Page 2 

(i) Ensure that the insurance policy must remain in force at all times and 
provide coverage of at least $300,000 per incident: 

suppliers 
and the 

(ii) Notifv the CMS designated contractor in writing of any policy 
changes or cancellations; and 

are responsible for providing the contact information for the issuing insurance agent 
wdenvriter. In addition. the IDTF must - 

(iii) List the CMS designated contractor as a Certificate Holder on the policy. 

stated rationale for requiring that IDTFs add the CMS designated contractor as a 
Holder on the policy is to enable the designated contractor to, at any time, directly 
the IDTF's insurance underwriter and agent that the IDTF is maintaining the required 
urance. From a business standpoint, this does not appear to cause any concern among 
wever, it remains to be seen whether insurance underwriters will be open to this idea 
he government as certificate holder on an insurance policy since that could, 
, provide the government with contractual rights to indemnification or payment that 
t otherwise have. We anticipate there could be some resistance regarding this 
Prior to making this formal requirement, we would suggest a survey of some of the 
ce carriers which provide this type of coverage to IDTFs to determine if this 
andard is achievable. 

Supervising Physician - $410.33(b)(l) 

the text of the proposed regulation does not specifically state this, the preamble 
that the three IDTF supervision limit is intended to apply to those physicians 

services (rather than direct or personal supervision services). In 
must be considered in light of whether the IDTF is in a fixed 

it is in a physician office or other continuous location) or 
allowed by CMS. This rule may be practical for those 
does not change, but not necessarily for those operating 



Centers fo Medicare & Medicaid Services 
Departme t of Health and Human Services 
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ure of an IDTF's business is to go to the physician's office when a diagnostic test 
ased upon the determination of the patient by the physician. It is not out of the 
mobile IDTF technician to provide services to a single physician's office once 
and not to provide services again at that location for some time. In fact, a mobile 

ian may provide services to any number of different office locations during a 
a business standpoint, it would not be feasible or appropriate to require a mobile 

a different supervising physician for every three (3) of those multiple office 
ed as this change would require. The volume of tests would be so low, it would 

many cases to reach a financial agreement with enough supervising physicians 
F to be financially viable. In fact, this proposed rule may have the contrary 

encourage mobile IDTFs to enter into financial arrangements that do not 
s fraud and abuse laws in order to avoid such financial hardships. In light of 

business models of fixed versus mobile IDTFs, the requirement for a set 
sing physicians for a mobile IDTF should be based upon its home office, 
only fixed location. 

rule were recently experienced by one mobile 
publication of the CY 2007 PFS final rule, one 

manager insisted on a site visit prior to the rule being revoked. The 
and staff informed the IDTF that the general supervising doctor could only 

performing tests at three (3) locations. The mobile IDTF never sees 
and while it may service a large number of clients, the supervising 

a limited number of technicians and expensive mobile 
in the CFR that caused the carrier to revisit its position but 

enforce the wording which would have forced the IDTF 
to properly differentiate between fixed and mobile IDTFs 
the means by which IDTFs using these models provide 

of "site" versus "testing locations" distincttion. 

E rollment Date - 410.33 i L 
8 10.33 (i) Effective date of billing privileges. The effective date of billing privileges 

for a ne ly enrolled IDTF is the later of the following: t 
(1) The filing date of the Medicare enrollment application that was 

subsequently approved by a fee-for-service contractor; or 

(2) The date the IDTF first furnished services at its new practice location; 

/ (3) The filing date of the Medicare enrollment application is the date 

~ that the Medicare fee-for-service contractor receives a signed 
provider enrollment application that is able to process for approval. 
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While this new rule would not entirely preclude IDTFs from retroactively billing for 
services, it would limit the period of time for retroactive billing. Unfortunately, under this new 
rule, an IDTF could be subject to a delayed enrollment date if the initial application is rejected, 
for any reason, by the CMS designated contractor. While we have no issue with the purpose of 
the rule, it must be tied to a requirement that the CMS designated contractor process the 
application in a timely fashion. One IDTF's experience with multiple carriers is that it is taking 
six (6) or more months to get an application processed. In one case, a mandamus action had to 
be filed in federal court in order to compel the CMS designated contractor to process the 
application. Once this extraordinary action was initiated, the CMS designated contractor was 
then able to immediately process the application without explanation. 

An inherent problem with this rule pertains to the economic effect on small and mediurn- 
sized businesses in complying with the requirements for filing an application and having it 
processed. For the IDTF application to be processed, the IDTF must list the credentialed 
employee on the application itself in order for it to be processed. This is inappropriate and has 
the effect of rendereing impractical new IDTF applications by small and medium-sized 
businesses if they have to hire expensive, properly credentialed technicians, but cannot use them 
or bill for them during this often extended time period. Furthermore, there is no benefit to the 
patient nor the Medicare Trust Fund in forcing the IDTF to hire a technician and have them 
perform few (or no) tests for six (6) months to a year. This also is clearly not the best way to 
ensure the quality of testing by the technician as they are unable to routinely deliver services to 
maintain their skills. The net effect is that only large organizations with significant funding 
which can afford to lose money for many months can become Medicare providers. We do not 
believe this is the intent of Congress. 

Prohibition on Sharing - 6 410.33(g)(15) 

8 41 033(g) Application certzjication standards. 

(15) Does not share space, equipment, or staff or sublease its operations to another 
individual or organization. 

It is understood that the purpose of this standard is supposedly to ensure that an IDTFs 
operations are separate and distinct from the operations of other entities, so that CMS can 
confirm that the IDTF is operating in compliance with the Medicare conditions of participation. 
In addition, CMS noted that shared facility arrangements raise concerns under the physician self- 
referral prohibition and the federal anti-kickback statute. There are instances where this 
proposed rule would prohibit arrangements that fall outside of the purpose of this rule. While it 
is agreed that this arrangement would not be appropriate for a home-based office, an example 
currently common within the health care marketplace that would be prohibited under this 
proposed rule would be where a IDTF utilizes hotel or motel rooms for sleep lab studies. In this 
example, the IDTF contracts directly with a hotel or motel to rent a room for studies, and there is 
no issue regarding any arrangement with a physician that would be a concern under the intent of 
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the rule. If the proposed rule is allowed to be finalized, it should be amended to allow for the 
sharing of locations as long as the arrangements are of such a nature not to trigger the concerns 
regarding Medicare conditions of participation. In order to regulate a proper setting for such a 
shared facility relationship, there could be requirements as to size, cleanliness or quality in order 
to ensure a proper location to perform the study. 

CMS is proposing that the above standard apply only to fixed-base IDTF locations, but 
has requested public comment on whether this standard should also apply to mobile IDTFs. In 
its discussion of the proposed standard, CMS notes that it intends for the prohibition on sharing 
of office space to apply to shared waiting rooms, and for the prohibition on shared staff to apply 
to supervising physicians. With regard to sharing of space and staff with mobile IDTFs, if the 
rule is too restrictive, it will effectively put many of these entities out of business. The mobile 
IDTF typically rents space and staff from existing offices to perform their services. They use the 

- front desk staff to sign in and move the patient to the examltreatment room. 

We are unclear at this time as to how this prohibition on sharing supervising physicians 
could possibly be implemented since, in many cases, the supervising physician of an IDTF is, in 
fact, an individual whose services are "shared" by an IDTF and that physician's own group 
practice. If this standard is adopted, it would clearly eliminate the ability of an IDTF to enter 
into any type of sublease arrangement with a physician practice, a hospital (including "under 
arrangement" agreements), or any other individual or entity - regardless of whether the sublease 
was "per click," "block time," or any variation thereof. 

Where direct supervision is required, if the mobile IDTF can not rent space from an 
existing office, it would have no choice by to hire physicians to sit in an office while the testing 
was done. This would, in effect, require personal supervision because the doctor would not be 
seeing patients in this location unless it was established as a bona-fide office, and then they 
would pay rent, meaning the space would become commingled. It becomes a circular problem. 
It is likely that CMS will need to M h e r  refine this standard in order to permit or address the 
sharing of supervising physicians. 

One method of satisfying the concern and also allowing for mobile IDTFs to continue to 
operate in this setting would be to make the OIG guidelines on the proper payment of rent for 
staff and space be a part of the 855b, or an addition to the new "14 Points" guidelines that have 
been proposed. A standard form or a separate lease agreement could be required and made 
available in the same manner as patient medical records for examination by the carrier. This 
would give the carrier clear enforcement ability to determine if the IDTF was promoting a 
business model that was inadvertently or intentionally leading the doctor to violate the self 
referral rule. 
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We thank you for the opportunity to tender our comments on the proposed rules relating 
to IDTFs. 

Very truly yours, 
n 

Patrick D. Souter 

































































































































August 13,2007 

Leslie V. Norwalk, Esq. 
Acting Administrator 
Centers for Medicare and Medicaid Services 
Attention: CMS- 13 85-P 
P.O. Box 8018 
Baltimore, MD 2 1244-80 1 8 

Re: CMS- 1385-P 
Anesthesia Coding (Part of 5-year review) 

Dear Ms. Norwalk: 

As a practicing anesthesiologist, I am writing to express my strongest 
support for the proposal to increase anesthesia payments under the 2008 
Physician Fee Schedule. This is long overdue and I am grateful the CMS 
has recognized the gross undervaluation of anesthesia services. It is ironic 
that plumbers and auto mechanics earn more per hour than anesthesiologists 
who care for medicare patients. The current medicare reimbursement is so r 

inadequate that it doesn't even cover our costs. Some of my colleagues 
moved out of areas of high medicare populations because it was not 
economically viable to practice in these areas. 

Thank you for your consideration of this crucial issue. 

Sincerely /M 
curt% Winters, M.D. 



Submitter : Dr. Date: 07/19/2007 

Organization : Dr. 

Category : Physician 

Issue AreasIComments 

Conversion Factor 

Conversion Factor 

The method by which Medicare physician s fees are determined from year to year is completely and undeniably flawed. Practice expenses are outstriping 
reimbursements for Medicare patients creating an untenable situation. Lowering the conversion factor from 37.8975 to 34.1350 will most definitely cause 
physicians to close their to ~edicare~atients ,  drop out of the programaltogether or retire from practice. The collective effect of these three options will 
create huge ACCESS TO CARE issues in our practice at Welborn Clinic as it will across the country. 

Furthermore, as we all know reimbursements from Medicare are heaviy weighed to subspecialty care and/or higher technology, incentivizing the providers of such 
services to do more in such a way that they may cover the costs of the rest of their practice. This is classic cost shifting which has become a core conundrum to the 
entire health care reimbursement system. It is time to stop this ludic~ous cycle and CMS holds the leadership key. Congress will listen to you - please present a 
concept for office practice reimbursements that is more than simple brute price reduction. You can do better. - 
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McLeod Pediatric Cardiology 
305 E. Cheves St. Suite 220 

Florence, SC 29506 
843-777-7300, Fax 843-777-73 1 1 

To: CMS 
Re: File Code: CMS-1385-P, Coding-Additional codes from 5-year review 

Dear Sir or madam, 

I am writing in regards to the proposed change to bundle CPT 93325 into the 
other echocardiographic codes. I could say that echocardiography is the backbone of 
cardiac diagnostic testing and the three components of the study (the 2D, Color and 
Doppler) are still separate studies with different uses in different patients but you already 
know all that. Everyone knows what's going on: you want the same high quality, 
professional service for less and less money, but cutting payments to cardiologists is not 
the answer. 

If you want to save millions of dollars and improve quality, the answer is 
abundantly clear: stop paying for incompetent care. 

What's that? You don't pay for incompetence? 
Of course you do; worst still, you encourage and enable incompetence every time 

you pay a family practitioner or an internist for "reading" an echo. Let's examine the 
facts: cardiologists spend years performing and reading echo's in heavily supervised 
training programs. Internists and family doctors spend zero time in formal echo training 
during residency. Attending cardiologists spend a significant part of their CME time on 
echo. Internists and family doctors: nearly zero. Where do noncardiologists learn echo 
interpretation? Some take a weekend course, some learn from other noncardiologists: In 
other words, the blind leading the blind. What if an internist has been reading studies for 
20 years? Doesn't that imply quality? Well, if he was never properly trained and does not 
keep up, then he can't know what he's doing. To put it bluntly, he's been doing it wrong 
for 20 years, but don't take my word for it; where is the data on the diagnostic accuracy 
of non-specialists reading echo's? One study (Diagnostic accuracy of pediatric 
echocardiograms performed in adult laboratories. Am J Cardiol. 1999 Mar 15;83(6):908- 
14) found an accuracy rate of 50%. Flip a coin and anyone can read pediatric 
echocardiograms with the same level of competence. 

Is this what you want? If you want to save millions and promote quality, only pay 
experts for expert care and stop talking about "saving money" by slashing payments to 
the people who actually know what they are doing. 

Charles A. Trant, Jr. MD, F. A. C. C. 

The Children's Heart Program of South Carolina 
Charleston Phil Saul MD, Andrew M. Atz MD, Varsha Bandisode MD, Goeff Forbus MD, Eric Graham MD, Tony Hlavacek MD, Melissa Henshaw MD, 

Tim C. McQuinn MD,Jeremy Ringewald MD, John Reed MD, Girish S. Shirali MD, 
Columbia Sharon Kaminer MD. C. Osbome Shuler MD, Matthew Weinecke MD. Luther C. Williams MD 

Florence Charles A. Trant, Jr. MD 
Greenville Benjamin S. Home MD, Jon Lucas MD, David G. Malpass MD, John P. Matthews MD, R. Austin Raunikar MD 

Cardiothoracic Surgery Scott M. Bradley MD, TY Hsia MD, Fred A. Crawford, Jr. MD 
Antlerson Beaufort Charleston Coli~rnb~ai Flororicct Groer'~villt? t-llltor~ tiead L;tnca!;te?r A:lyrtle Uc:.:~ch Powlcty's Islarid Orangeburg Spartaribc~rg Sunlter 



Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attention: CMS-1385-P 
P.O. Box 8018 
Baltimore< MD 2 1244-80 18 

Forrest Krause M.D. 
19 10 South Ave 
La Crosse, WI 54601 

August 1 1,2007 

Dear Sir, 

I am writing to you today to urge you to support a very positive payment change. Earlier 
this year, the AMAlSpecialty Society Relative Value Update Committee (RUC) 
submitted to CMS a recommendation to boost the anesthesia conversion factor to account 
for a calculated 32-percent work under valuation. This change is needed for fair 
compensation of anesthesia providers who participate in Medicare and Medicaid 
programs. Thank you. 

Sincerely, 

Forrest Krause, M.D. 



August 8,2007 

Mark McClellan, MD, PhD 
Administrator 
Centers for Medicare and Medicaid Services 
Department of Health and Human Services 
P.O. Box 80 17 
Baltimore, MD 2 1244-801 8 

Re: CMS 15 12-PN; PRACTICE EXPENSE 

Dear Dr. McClellan: 
I am a cardiac sonographer, in a mobile service serving the elderly in nursing homes, and I am 
delighted to have the opportunity to comment on the Proposed Notice published by CMS in the 
Federal Register of June 29,2006, which sets forth proposed changes to the relative value units 
used to establish payment for services to Medicare patients under the Physician Fee Schedule. 

I am extremely concerned about the possible impact of these changes on Medicare payment for 
cardiac ultrasound and other cardiac imaging services performed in the mobile setting. While the 
Proposed Notice would result in increases in Medicare payment for some of the services that we 
provide--most notably evaluation and management services -we are concerned that, by the end 
of the transition period, the Proposed Notice would result in payment reductions in the range of 
25% for the most common combination of echocardiography procedures (transthoracic 
echocardiogram with spectral and color flow Doppler (CPT codes 93325,93320 and 93325). This 
part of an exam requires a great deal of time in my patients. Elderly patients have a difficult time 
lying still to allow doppler window to be placed properly. These changes would essentially put 
me out of business. We could no longer offer this procedure in the mobile setting. 
Echocardiography is a crucial tool in the diagnosis of a broad range of cardiac disease, including 
congestive heart failure, congenital heart disease, valve disorders, and coronary artery disease. 
The performance of echocardiography requires the acquisition and maintenance of costly medical 
equipment and the retention of highly trained cardiac sonographers who are in increasingly short 
supply. We are concerned that payment reductions of the magnitude outlined in the Proposed 
Notice may have an adverse impact on the overall quality of the echocardiography services 
provided to our patients at the very time that the federal government is seeking to improve quality 
through pay for performance and similar quality-related initiatives. 
While I am not in a position to provide a complete technical analysis of the Proposed Notice, I 
understand that the American Society of Echocardiography (ASE) is conducting such an analysis 
and will be submitting comprehensive comments. I support those comments, and strongly urge 
you to consider making the changes suggested by ASE in the Final Rule. 
Thank you for your attention to this most important matter. 

Ronald D. Fox R.T.(RXCV) 
410 Grant St. Galion Ohio 44833 
419-468-6023 
President 
Mobile Echo & Imaging, Inc. 



RO W N  REGIONAL PATHOLOGY ASSOCIATES, P.A. 
612 Mocksville Ave. 

Salisbury, N.C. 28144 

August 7,2007 

Dear CMS, 

Thank you for the opportunity to submit comments on the Physician Self-Referral 
Provisions of CMS-1385-P entitled "Medicare Program; Proposed Revisions to Payment 
Policies Under the Physician Fee Schedule for Calendar Year 2008." 

I am a board-certified pathologist and a long time member of the College of American 
Pathologists. I have practiced in Salisbury, North Carolina as part of a four person group 
in a hospital for the past 23 years. We receive our work both from the surgeries performed 
in the hospital and the biopsies performed in doctor's offices. 

I commend CMS for undertaking this important initiative to end self-referral abuses in the 
billing and payment for pathology services. I am aware of arrangements in my practice 
area that give physician groups a share of the revenues from the pathology services 
ordered and performed for the group's patients. This is particularly a problem in 
Dermatology practices but also is used by primary care groups that perform many skin 
biopsies and surgeons that perform needle biopsies of the breast and prostate. These 
doctors select Pathologists that are willing to bill them at a small fraction of what I bill to 
allow them to mark-up this fee and make huge profits. I believe these arrangements are an 
abuse of the Stark law prohibition against physician self-referrals and I support revisions 
to close the loopholes that allow physicians to profit from pathology services. Profit, 
should not be the motive behind the selection of a physician who determines ifyou have a 
Melanoma or Breast Cancer! 

Specifically I support the expansion of the anti-markup rule to purchased pathology 
interpretations and the exclusion of anatomic pathology from the in-office ancillary 
services exception to the Stark law. These revisions to the Medicare reassignment rule and 
physician self-referral provisions are necessary to eliminate financial self-interest in 
clinical decision-making. I believe that physicians should not be able to profit from the 
provision of pathology services unless the physician is capable of personally performing or 
supervising the service. 

Opponents to these proposed changes assert that their captive pathology arrangements 
enhance patient care. I agree that the Medicare program should ensure that providers 
hrnish care in the best interests of their patients, and, restrictions on physician self- 
referrals are an imperative program safeguard to ensure that clinical decisions are 
determined solely on the basis of quality. The proposed changes do not impact the 
availability or delivery of pathology services and are designed only to remove the financial 
conflict of interest that compromises the integnty of the Medicare program and American 
health. 

Thank you for your kind attention to this matter. 

Sincerely, 

Rachel H. Ross MD, Leslie Sierra-Renten MD, Jim Cervin MD, Joel Weber MU 



MICHAEL J. SIEGL, PT, MTC 

August 10,2007 

Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attention: CMS-1385-P 
P.O. Box 8018 
Baltimore, MD 21244 

Re: CMS-1385-P 

Dear CMS Representative: 

I am writing this letter to express my concern regarding the proposed Medicare 
Physician Fee Schedule (MPFS) revision that will dramatically affect the 
reimbursement of Physical and Occupational Therapy services provided to elderly 
patients in my community. 

This proposed method for reduction in payment will undoubtedly result in lack of 
patient access to necessary medical rehabilitation that prevents higher cost 
interventions, such as surgery and/or long term inpatient care. 

I understand that the AMA, the American Physical Therapy Association and the 
American Occupational 'Therapy Association, as well as other organizations are 
preparing an alternative solution to present to Congress. Please give this 
information much consideration and preserve these patients' right to adequate 
and necessary medical care. 

Sincerely, 



Submitter : Dr. Naji Tawfik 

Organization : Welborn Clinic 

Category : Physician 

Issue AreaslComments 

Date: 0712012007 

Conversion Factor 

Conversion Factor 

I am a physician who practised in Canada for a number of years. I worked under a national health system. In that system fees were constantly down-adjusted. This 
approach will, and definitely, affcct access to care. Canadian health care system offers excellent quality of care, but quality is meaningless if it can not be accessed 
by patients in a timely fashion. I do not want to see access curtailed here. What is being proposed is conducive to such an untoward outcome. 
Thank you for allowing this feedback. 
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Flech-r  he 

H I A L T H  C A R I  
'LTNIVERSITY 

VERMONT 
Vermont's Academic Health Center 

Filed electronically at http://www.cms.hhs.aov/eRulemaking 

August 10,2007 

Centers for Medicare and Medicaid Services 
Department of Health and Human Services 
Att: CMS-1385-P 
P.O. Box 801 8 
Baltimore, MD 2 1244-80 18 

Re: CMS 1385-P: 2008 Medicare Fee Schedule 
Coding - Multiple Procedure Payment Reduction for Mohs Surgery 

Dear SirIMadam: 

I am writing to offer my comments on section II.E.2 (P-122) of the 2008 Medicare Fee 
Schedule Proposed Rule, which proposes to change how Mohs surgery is reimbursed by 
Medicare. 

I am a dermatologic surgeon at Fletcher Allen Health Care and an associate professor at 
the University of Vermont. I am also the immediate past Chair of the Scientific Advisory 
Committee of the American College of Mohs Surgeons. I have been performing 
dermatologic surgery in Vermont for 12 years at Fletcher Allen Health Care - the 
University of Vermont College of Medicine. 

As a dermatologic surgeon I focus mainly on skin cancer removal. Over a million 
Americans per year are diagnosed with skin cancer, and over the last ten years the rate of 
new skin cancer diagnoses has increased dramatically. Substantial morbidity and 
mortality is associated with skin cancer. 

Mohs micrographic surgery (MMS) is a common way of treating nonmelanoma and some 
melanoma skin cancers and is considered the gold standard among treatments for 
nonmelanoma skin cancer, allowing the physician to examine 100% of the cancer margin 
to insure complete removal of the cancer with loss of as little normal skin as possible. It 
provides the patient with the highest cure rate of any treatment for skin cancer. Mohs 
surgery is an outpatient procedure that utilizes onsite laboratory analysis of excised tissue 
while the patient waits for the results. In my 12 years as a Mohs surgeon at Fletcher 
Allen Health Care I have removed approximately 7500 skin cancers using MMS. During 
this time I have accomplished a cure rate of well over 99%, despite the fact that some 
were very challenging, with prior treatment having failed on multiple occasions. 



Centers for Medicare and Medicaid Services 
United States Department of Health and Human Services 
August 10,2007 
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The Issue: 

The issue involves the application of the "multiple procedure rule" (MPR) to surgical 
procedures. The MPR is used by CMS when two surgical procedures are performed on 
the same day. With the MPR, the higher-value procedure is paid in full, and the lower- 
valued procedure paid at 50%. The rationale for the MPR is that face-to-face time for 
two procedures on one patient is generally less than that for two procedures on two 
patients. 

There are a number of procedures that have always been exempt from the MPR, most 
notably those procedures for which the majority of the work effort does not involve time 
spent with the patient face-to-face. IVIMS was exempted from the NIPR in 1991 based 
on the fact that most of the work associated with the MMS procedure is laboratory 
work that does not involve face-to-face time with a patient. As a result, since 1991, 
when two MMS procedures are done on the same day both are paid in full at the CMS 
rate. Similarly, once a tumor has been completely removed by MMS, the repair has been 
considered a separate encounter, since the patient actually leaves the operating suite 
while awaiting the results of pathology. This decision had been affirmed on several prior 
reviews of the code 17304, most recently in 2004. 

Over the last ten years there has been a marked increase in the utilization of MMS. As a 
whole, the increased utilization of MMS has had a tremendous positive impact on skin 
cancer care. When I arrived in Vermont, there were many cases of recurrent skin cancers 
resulting in marked disfigurement. Now that MMS is available, these cases are much 
rarer, and most tumors are removed with cure. 

Last year the Mohs codes were up for review by the Specialty Society Relative Value 
Update Committee (RUC), an American Medical Association committee designated to 
assign relative values to given procedures. The implicit goal of this review was to 
establish two sets of codes, one for MMS on the face, hands, genitalia, and feet, and the 
other for other locations, where MMS should rarely be utilized. With input from my 
professional organization, the American College of Mohs Surgery (ACMS), the RUC 
proposed new site-specific codes for Mohs surgery, namely CPT codes 173 1 1, 173 12, 
and 173 13. These recommendations and associated Relative Value Units (RVUs) were 
proposed and accepted by CMS for MMS. At the same time, however, the RUC 
recommended and then CMS elected to apply the MPR to Mohs surgery for the first time. 
No explanation for this shift was made available. The ACMS protested this decision, 
which had been made without notice, in violation of CMS's policies. CMS agreed and 
temporarily restored the MPR exemption. 

As of July 1 st of this year, CMS again announced a planned change in payment policy. 
(The proposed payment revisions were published in the Federal Register on July 12; see 
72 Fed. Reg. 38 122,38 146.) The planned change would remove Mohs surgery from the 
longstanding exemption from the MPR. The change would decrease reimbursement by 
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50% for either the Mohs excision or for the associated repair, as well as for Mohs 
excision or repair of any additional cancers treated on the same day. 

The implications of this decision: 

This decision, if implemented, will negatively affect skin-cancer patients who need MMS 
procedures, as well as substantially reducing the revenues Mohs-trained dermatologists 
need to cover the cost of these services. In addition, if the intent of the change is to save 
Medicare money, the result will likely be the opposite - more money will be spent on 
more procedures, without the efficiency, cost-effectiveness, and patient-centeredness of 
today's practices. 

To illustrate, at present the Mohs surgeon who removes a lesion and repairs the wound on 
the same day is paid at the Medicare rate for both procedures. MMS and repair tend to be 
done in an outpatient setting, and facility fees are not usually applied. If the repair (often 
a very challenging part of the surgery) is only paid at YZ value due to the MPR, many 
Mohs surgeons will refer the repair to a colleague in plastic surgery or ENT. This 
practice is already reasonably common in dealing with difficult cases as a collaborative 
effort, but it will become widespread if MMS and repair cannot be billed in full on the 
same day. Since both plastic surgeons and otorhinolaryngologists work exclusively in 
the operating room, an unintended result will be that the cost per lesion per patient will 
include not only the full repair amount but also the operating room costs along with 
anesthesia. This will actually result in an overall higher expenditure per given lesion. In 
addition, whereas Mohs surgeons will frequently remove two or more lesions on the same 
day, if they are only paid 50% for the second lesion, they will have no choice but to 
request that the patient come back on a second day. Although this is inefficient and not 
patient-care friendly, it will become the standard practice in order for Mohs surgeons to 
cover their costs. 

Let me give you a real-life example of how it works now, and what will likely happen 
should this new rule take effect. I recently treated a woman with four skin cancers on her 
face. I was able to remove all four in a single session, and repaired the wounds 
appropriately. From the patient's perspective, she was happy to have all four spots taken 
care of in one sitting. She needed to make only one trip to the hospital, was able to 
minimize the disruption to her life, and was able to know that all four cancers had been 
taken care of simultaneously. 

In terms of the actual procedure, four removals were done, and four pathology specimens 
were mounted, cut, stained, and analyzed. The patient was then returned to the operative 
suite and all four sites were repaired surgically. The patient was allotted a substantial 
time allocation and spent the majority of the morning in the outpatient suite. 
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Medicare reimbursement for all of this work was $4,281.49. This reflected payment in 
full for all four Mohs surgery removals (1 73 1 1 - 4 units), payment for the largest repair 
in full, and -because the MPR is already applied to the other three repairs - 50% 
payment for each of them. 

If the MPR were implemented for the Mohs code 173 1 1, the reimbursement would have 
been $2,960.89 - a reduction of $1,320.60, or 31%. This amount would not have covered 
the cost of running my lab, paying my technician, my nurse, my medical assistant, the 
room time, the surgical instruments and supplies, and the remainder of my staff expenses. 

If on the other hand the MPR were applied and we performed surgery for her four lesions 
on four separate days, Medicare would reimburse $3,879.95 - an overall savings to 
Medicare of only $401.54 fiom how it would be reimbursed today, but an increase to the 
physician of $919.06. Despite the enormous imposition on patients to treat them in this 
inefficient manner, the difference in payment to the physician will likely mean that 
lesions would start to be treated one at a time in order to ensure that the costs of the 
services are covered. 

Furthermore, if these procedures were to be performed by plastic or general surgeons in 
the hospital, the costs would be even higher, since the pathology fees and facility fees 
would be multiple times that of the MMS and repairs as listed. 

Similarly, if the MMS were done by an individual physician and the repair by a separate 
reconstructive surgeon, the overall cost would also be higher. 

For the reasons stated above, I urge you not to adopt the proposal in section II.E.2 (P- 
122) of the 2008 Medicare Fee Schedule Proposed Rule, but instead to continue the 
longstanding exemption of MMS procedures fiom the MPR rule. The planned change in 
Medicare reimbursement policy will have a significant negative impact on the skin cancer 
care of U.S. citizens, and will likely end up increasing - rather than decreasing - overall 
expenditures for this health care service. 

Thank you for the opportunity to express my concern. I would be happy to answer any 
questions you may have. 

Sincerely, 
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Glenn D. Goldman, MD 
Fletcher Allen Health Care - University of Vermont College of Medicine 
1 1 1 Colchester Avenue - WP5 
Burlington, VT 05495 
(Home) 802 872 0805 
(Pager) 802 842 2700 - Provider access service 
(Academic office) 802 656 5605 
glenn. goldman@vtmednet .orp 

cc: Centers for Medicare and Medicaid Services (by mail, original and two copies) 
The Honorable Patrick J. Leahy 
The Honorable Bernard Sanders 
The Honorable Peter Welch 



Submitter : Date: 07/22/2007 

Organization : 

Category : Physician 

Issue AreasJComments 

Conversion Factor 

Conversion Factor 

You have already pushed doctors to the edge with inadequate payment that doesn't keep up with costs. The proposed payment cuts will push us over the edge. I'm 
tired of working with the most complicated patients for the lowest compensation not counting medicaide. I am not a public servant I won't work for nothing. 
You have used up all my compassion. I don't take new medicare patients. 1 am sure access for medicare patients to medical care will dmp dramatically if this rule 
is implemented. I think it will be very clear to the people of America who is responsible for this disaster. 
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SPORTS 6 PHYSICAL THERAPY 
R e h a b i l i t a t i o n  For  A l l  A g e s  A n d  A c t i v i t i e s  , - 

74 1 9 Granby Street Norfolk, Virginia 23505 Tel: (757) 489-5820 Fax: (757) 489-5822 
email: northshore@cavtel.net 

August 13,2007 

Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attn: CMS-1385-P 
P. 0. Box 8018 
Baltimore, MD 2 1244 

RE: CMS-1385-P 

Dear CMS Representative: 

North Shore Sports & Physical Therapy is an outpatient physical therapy clinic centrally 
located in one of the oldest established neighborhoods of Norfolk, Virginia. In fact, we 
are within walking distance of many of the Medicare patients we serve. A number of our 
patients reside in assisted living facilities across the street fiom our clinic; others are 
retirees who live in the neighborhood homes where they've lived their entire lives. t ,b ,  p - 
On behalf of our patients, we are asking you to please reconsider the proposed reduction 
in Medicare reimbursement rates for physical and occupational therapy. We have little to 
no financial "wiggle room," and if we cannot continue to provide outpatient services to 
our community, the alternative will be costly surgery andlor long-term inpatient care. 
Please do not impose this alternative on our neighborhood patients and their physicians. 

We are asking you to take an objective look at.the propcsals beicg drafted by the AMA, 
the American Physical Therapy Association, and the American Occupational Therapy 
Association. Surely a solution can be reached which will allow our clinic, our patients, 
and their physicians to continue the outpatient physical therapy services so vital to this 
community. 

Sincerely, 

Laura Thom 
Office Manager 



Leslie V. Norwalk, Esq. 
Acting Administrator 
Centers for Medicare and Medicaid Services 
Attn: CMS-1385-P 
PO Box 8018 
Baltimore, MD 21244-801 8 

August 9,2007 

Re: CMS-1385-P 
Anesthesia Coding (Part of 5-year review) 

Dear Ms. Norwalk, 

I am writing to support the proposal to increase anesthesia payments under the 2008 
Physician Fee Schedule. I am please that CMS is moving to correct the significant 
undervaluation of anesthesia services. 

I urge you to accept the RUC recommendation that CMS increase the anesthesia 
conversion factor as a means of correcting the long-standing undervaluation of anesthesia 
services. This will help ensure that Medicare patients have access to quality anesthesia 
care, especially in areas with high Medicare populations like Montana. 

Sincerely, 

Michael D. Sterbis, MD 
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July 3 1,2007 

The Honorable Herb Kuhn 
Acting Deputy Administrator 
Centers for Medicare and Medicaid Services 
RE: Docket # CMS1385P 
Department of Health and Human Services 
Washington, D.C. 20201 

Dear Mr. Kuhn: 

AUG 1 4 2007 

I am writing this letter to reinstate the Multiple Surgery Reduction Rule 
(MSRR) exemption for the Mohs stage one procedures as referenced in 
Docket # CMS1385P. I believe that this proposed change will have a 
significant negative impact on the healthcare of U.S. citizens and 
potentially add unnecessary cost to the delivery of healthcare in this 
country. 

As you are probably aware, over a million Americans per year are 
diagnosed with skin cancer and over the last ten years the rate of new skin 
cancer diagnoses is growing at what many would call epidemic 
proportions. Mohs micrographic surgery is a common way of treating 
some of these cancers and is considered the gold standard among 
treatments for skin cancer, allowing the physician to examine 100% of the 
cancer margin to insure complete removal of the cancer with loss of as 
little normal skin as possible. Mohs surgery is an outpatient procedure 
that utilizes onsite laboratory analysis of excised tissue while the patient 
waits for the results. The critical component of Mohs surgery includes 
meticulous removal and microscopic examination of the entire edge and 
deep margin of the cancer, in which the same physician serves as both 
surgeon and pathologist. The procedure is particularly valuable in the 
treatment of skin cancers in cosmetically or functionally important areas 
such as the face, neck, hands, feet and genitalia. It is also valuable for 
large, aggressive, or ill-defined cancers and for those that have recurred 
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after other previous treatment. After the cancer is removed, most patients undergo 
subsequent reconstructive surgery by the same doctor on the same day as the cancer 
removal. 

In 2006, CMS reviewed the American Medical Association's Current Procedural 
Terminology (CPT) codes 17304 - 173 10 (Mohs micrographic surgery) and requested 
that new site-specific codes be developed similar to those used for other excisional 
surgery. The American Academy of Dermatology, the American Society for 
Dermatologic Surgery, and the American College of Mohs Micrographic Surgery and 
Cutaneous Oncology participated in last year's review of the Mohs CPT codes, and new 
codes were adopted (1 73 1 1 - 173 1 5) addressing CMS' concerns without adversely 
affecting the delivery of these services to patients in need. 

However, as of July lSt of this year, we were notified by CMS of a planned change in 
payment policy that in our opinion has the potential to negatively impact the care of our 
patients and could add significant cost to an already stressed healthcare budget. This 
planned change would remove Mohs surgery fiom a longstanding exemption fiom the 
multiple surgery reduction rule (MSRR, indicated by CPT modifier -5 1). This is a 
departure fiom a longstanding exemption agreed to by CMS and virtually all private 
insurance carriers since 1991. The change proposed would eliminate the exemption and 
decrease reimbursement by 50% for either the Mohs excision or for the associated repair, 
and for Mohs excision of any additional cancers treated on the same day; such a decrease 
in reimbursement would not cover the cost of providing the service. 

If this proposed change is enacted, we will no longer be able to provide the same kind of 
high-quality, cost-effective services for our patients in need. We will be forced to change 
the way we deliver care in order to cover our costs or providing this service. The 
following paragraphs attempt to explain the rationale behind the need to exempt Mohs 
surgery from the multiple surgery reduction rule and the consequences of not doing so. 

In its review of the Mohs codes in 1991, CMS agreed that Mohs excisions are "separate 
staged procedures; they will be paid separately with no multiple surgery reductions." This 
rule was placed in the Federal Register at that time (Federal Register, November 25, 
1991, volume 56, #227, pg 59602). In 2004, the Mohs codes were added to the CPT 
Appendix E list of codes exempt from the -5 1 modifier and the multiple surgery 
reduction rule, to eliminate the occasional carrier misunderstanding when the multiple 
surgery reduction was applied to these codes. The July 2004 CPT Assistant article 
reviewed the rationale: "The rationale for this policy is that for many surgical procedures 
some of the work of a procedure is not repeated when two or more procedures are 
performed. For these procedures the intraservice work is only 50% of the total work, 
while the other 50% represents pre- and post-service work that overlaps when multiple 
procedures are performed on the same patient on the same date of service. For Mohs 
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surgery, however, greater than 80% of the work is intraservice work that does not overlap 
when two or more procedures are performed. The pathology portion of Mohs surgery 
constitutes a large portion of this total and also is not reduced with multiple procedures. 
The preservice and postservice work values are small because there is a zero-day global 
period. Together there is very little overlap or reduction in work when two or more 
tumors are treated on the same patient on the same day. Therefore, Mohs surgery codes 
are exempt fiom the use of modifier 5 1 ." 

The exemption of the Mohs codes from the MSRR has been maintained by CMS since 
1992 and was not questioned during the CMS mandated five-year review of the Mohs 
codes undertaken last fall or during presentation of the new Mohs codes to the AMA 
Relative Value Update Committee (RUC) in October, 2006. 

The consequence of applying the multiple surgery reduction rule to the Mohs codes 
would be a reimbursement reduction to a value less than the cost of providing the service. 
Therefore, providers will no longer be able to perform more than one Mohs procedure on 
any patient on a single day. Multiple tumors are commonly diagnosed on one visit, 
occurring in 10% of my referral practice population. Treatment of only one tumor per 
day will inconvenience many patients and their fiiends and families who accompany 
them for treatment. It will also inconvenience employers when workers are absent fiom 
work more frequently for multiple treatments. More importantly, delays in treatment will 
further increase risk for high-risk patients such as organ transplant patients with multiple 
squamous cell carcinomas, and for patients with syndromes such as basal cell nevus 
syndrome. In addition to its application to multiple cancers treated on the same day, the 
MSRR would apply to repairs performed on the same day as Mohs surgery. According to 
this new proposal, when Mohs surgery is reimbursed less than a reconstructive procedure 
on the same day, even the first Mohs code will be subject to the multiple surgery 
reduction rule. Sine costs would not be covered, this may require patients to have their 
Mohs surgery and their reconstruction done on separate days, or to be referred to other 
physicians for reconstruction, usually plastic, facial plastic, or oculoplastic surgeons, who 
work primarily in hospitals or ambulatory care centers where costs of care are higher. 
The result would be that healthcare costs will be higher than they are under the current 
policy of payment. 

I am asking that you consider *e above sorrnation. Please feel free to contact me with 
questions and further clarification of this very important issue. 

Thank you for your help. 

Sincerely, 
c.&~ '/ /- fld A!!- , 

4w 

Avis B. Yount, M.B. 
820 St. Sebastian Way 
Professional Office Bldg 1, Suite 6C 
Augusta, Georgia 30901 
(706) 722-4280 



Department of Anesthesiology 
975 E. Third Street 

Chattanooga. TN 37403 
Office 423-778-7608 
Billing 423-892-5602 

July 25,2007 

Leslie V. Nonvalk, Esq. 
Acting Administrator 
Centers for Medicare and Medicaid Services 
Attention: CMS- 1385-P 
P.O. Box 80 18 
Baltimore, MD 2 1244-80 18 

Re: CMS-1385-P 

Ms. Nonvalk: 

I am writing to express my strongest support for the proposal to increase anesthesia payments under the 
2008 Physician Fee Schedule 

I have followed the attempts by the Relative Value Update Committee and the ASA in to make 
recommendations to CMS for an increase in the value of anesthesia services. I am pleased to see that CMS 
is considering this and I urge you to accept and implement their recommendations. I am concerned with the 
trend in cutting reimbursement to anesthesia providers for MedicareIMedicaid services. As the population 
in this country grows older more of Medicare services will be utilized and I fear that the quality and 
availability of anesthesia services will decline if it is not recognized by your organization. 

While I have concerns for the patients in my state and the fbture of anesthesiology as a whole if the current 
trends continue, I am positive in my outlook that you will address these concerns and make the necessary 
changes to restore the value of anesthesia services in our health care system. 

I appreciate you taking the time to listen to my concerns and I count on your support of CMS-1385-P. 

Sincerely, 

Y { J L W ) ~  
Monica Jones, MD, Medical ~irectoyof ~nesthesia Services, Er!anger East I-Iospital 
Anesthesiology Consultants Exchange, P.C. 



Larry Nestor MD Inc 
practiceCimited to Pediatric Cardiology and 
Congenital Cardiology 

(626) 960-3061 
Fax (626) 337-0397 

email: nestor@earthling .net 

1750 West Cameron Ave., Suite 100 
West Covina CA 91 790-2723 

Friday, August 10, 2007 

Centers for Medicare and Medicaid Services 
Department of Health and Human Services 

Attention CMS 1385-P 
PO Box 80 1 8 

Baltimore MD 21 244-801 8 

Re: File Code: CMS 1385-P coding 

Dear Sirs, 

I understand you are considering revising reimbursement for CPT 93325 (Doppler 
echocardiography blood flow velocity mapping), including it with other related similar codes with 
which 93325 is frequently billed. To a pediatric cardiologist, this is the most important part of a 
pediatric ultrasound study. This surely will hurt the quality of the echoes being performed. 

Please reconsider $this proposal. It is likely to do more harm than good for the population I serve. 

Cordially yours, 

Larry N~S~O/MD 



Leslie V. Norwalk, Esq. 
Acting Administrator 
Centers for Medicare and Medicaid Services 
Attention: CMS- 1 3 85-P 
P.O. Box 8018 
Baltimore, MD 2 1244-80 1 8 

Re: CMS-1385-P 
Anesthesia Coding (Part of %Year Review) 

Dear Ms. Norwalk: 

I am writing to express my strongest support for the proposed increase in anesthesiology 
payments under the 2008 Physician Fee Schedule. I appreciate that CMS now recognizes 
their gross undervaluation of anesthesiology services and that the Agency is considering 
some incremental redress for this long-standing under-compensation for our physician 
services. 

When the RBRVS was initially proposed in 1990, it created a huge payment disparity for 
compensating anesthesiology care. Professor Hsiao inflicted a simplistic linear 
conversion between the existing ASA Relative Value time units and the new RBRVS 
time units. This calculation ignored the fact that a major component of workload 
measurement in the traditional ASA Relative Value system is not derived solely fiom 
time units. This simplistic RBRVS calculation resulted in anesthesiology services b e i i  
grossly undervalued compared to other physician services. I used public-source CMS 
data to calculate the effect of the RBRVS on anesthesiology payments. In a letter to the 
ASA Newsletter in October 2004, I showed that anesthesiology was DEAD LAST 
amongst all medical specialties in the "CMS albwedhilled services" ratio. (Table and 
Letter attached) A cynic might say that we "just bill too much," but even CMS now 
recognizes that our services have been markedly undervalued since the implementation of 
the RBRVS. At $1 6.19 per unit, current CMS compensation for anesthesiology services 
is less than 33% of the fair market value for our services. 

How did this travesty occur? In 1990, our professional society (the ASA) was too busy 
building a new headquarters building and squabbling with other providers to effectively 
counter the computational e m  inflicted within the initial RBRVS. The rest of 
"organized rqedicine" hardly rushed to our specialty's defense! Frankly, our leadership 
"dropped the ball" accepting the initial calculations for RBRVS. Consequently, our 
specialty has endured this compensation inequity for well over a decade. The RUC has 
recommended that CMS increase the anesthesia conversion factor to offset a calculated 
32 percent work undervaluation, or about $4.00 per unit. It is a partial redress for this 
long-standing undervaluation of anesthesiology a services. I am pleased that the Agency 
accept* Ws recommendation in its proposed rulemaking and I support the immediate 
and m l  implementation of the RUC's recommendation. It is about time! 



To ensure that all our patients have access to expert anesthesiology medical care, it is 
imperative that CMS immediately implement the anesthesia conversion factor increase as 
recommended by the RUC. The substantial historical and current inequities in CMS 
professional anesthesiology compensation contribute to medical care cost-shifting, the 
high cost of private health insurance, and the lack of affordable or even available private 
insurance for many citizens. It is bad public policy to create a market-inefficiency that 
denies patients full access the good healthcare. As an aside, this systematic underpayment 
for anesthesiology services has particularIy devastating effects on our GME training 
programs. In all, your efforts to rectify this small part of over-all healthcare reform are 
most appreciateft 



October 2004 

Dear (ASA Newsletter) Editor - 

I was amused by your recent missives in our April 2004 NEWSLETTER touting the 
merits of "AMA membership for ASA members." Notwithstanding some interesting 
distant history and your invocation an ancient guilt-trip, it is hard to see the contemporary 
AMA as a stalwart defender of the interests of anesthesiologists. While many other 
examples abound, I offer the following information: 

The Medicare "allowablelcharged" ratio is absolutely the lowest for 
anesthesiologists amongst all medical specialties. Simply restated, Medicare pays a 
higher percentage of the bills from every other specialty compared to anesthesiologists. 
That hardly sounds to me like the AMA has been looking out for our specialty's best 
interests. In fact, we are remarkably lower than many other specialties, receiving only 
about half the average for all specialties! In the current zero-sum game of Medicare 
funding, the AMA and other specialties are balancing their budgets on our backs! Some 
allies! 

The data supporting my disturbing statement come fiom Physician Practice 
magazine in their April 2004 edition. They lifted the data from the public records of 
Medicare. Physician Practice assembled these data to complain about the high incidence 
of "rejected claims" across all specialties. However, by simply taking a ratio of "allowed 
charges per billed charges" one can see where we stand as anesthesiologists in the 
Medicare food chain. Dead last. I have attached the data table from Physician Practice. 
The last column is my additional analysis. If these numbers are wrong, please offer me a 
better source of data. 

To my ear, these data hardly speak well for the advocacy of our interests by the 
AMA. Frankly, it speaks poorly for any of our advocacy groups! Thoughts? 

Carlton Q. Brown, MD 
Great Falls, Virginia 

Editor's Note: Dr. Brown, I agree with your data, Why would the AMA want to look 
out for a specialty that doesn't participate? If we are not in the forefiont of AMA 
politics, and to get there we need members, for AMA representation is based upon the 
number of AMA members within a specialty, we will be forgotten. Now that there is an 
anesthesiologist within the highest councils of the AMA, hopefully some of these past 
wrongs will be righted. . . . . . . . 
- D.R.B. 



DetUal Rate by SpeclaRy for Medlcare 
Degrlptfon Total S e ~ l m  Suhl(bd Charges 

Count Amount 
Gerual Surgery 18,455,872 55,476,041,184 
Allugyilrnmunology 12,145,754 521 4,519,321 

,738 
,840 

Cardlalos~ 83,895,104 513,181,528,872 
Dermatology 31,818,198 52,211,495,836 
Famly Pracbce 11 3,383,376 55,881,254,702 
Gashentemlogy 15,550,306 53,612,998,480 
Internal Med~c~ne 197,285,888 513,012,823,358 
Nebrology 19,380,448 S1,800,138.053 
Neurosurgery 2,555,839 51,633,567,290 
ObstetmslGynecolcgy 9,198,383 51,084,432,455 
Ophmalmdogy 38,608,242 58,898,232,651 
Orthopedtc Surgery 30,228,221 58,923,214,800 
Cl~nlul  Pathology 19,157,707 51,943,701,888 
Peripheral Vascular 01- 2.048.885 5741,868,470 
Plast~c and ReconstrucUve Surgery 13,768,799 51,008,954,287 
Phys~cal Med~c~ne and Rehab~l~tabon 16,938,574 51,596,836,535 
Prych~atry, Neumlcgy 867.848 5250,567,888 
Colwectal Surgey 22.01 5,383 $2,014,574,426 
Pulrnonay tkeeae 98,862,153 $1 1,129,337,576 
RaQabon Therapy 1,728,889 51,443,613,833 
Thorax Surgery 28,078,627 54,452,715,232 

U-Y 3,084,874 51 1681 3,875 
Ped~ainc Medicine 1,878,128 5128,373,584 
Genatnc Med~c~ne 24,117,045 52,029,724,800 
Nephrology Nephmlcgy 501.025 5108,307,766 
Hand Surgery 7,558.580 5546,959,184 
Infecbous DIM~W 6.5Q3.220 5399,078,939 
Endocrinology 5,488,331 51,340,660,035 
Rhaurnatology 13,888,430 5178,538,800 
Vascular Surgery 2,716,397 51,052,838,674 
Cardtoc Surgey 812,288 5820,585,488 
Hernatolcgy 4,838,- 5227,848,147 
Hernatob~ylOnmlogy 11 1,527,848 54,811,302,878 
Emergency Medicme 17,335,282 53,017,280,323 
lntervenbonal Rad~olcgy 3,166,258 5505,427,855 

Allowrd Charges Denled S m l c e s  Denied Amount % S e ~ l c e s  denled X S e ~ l m  denled Percent charget, 
Amount Count by number by dollan albwed 

52,016,563,881 2,052,754 5708,138,888 12.47% 12.83% 38.83% 
5150,915,180 876,396 517,868,748 7.22% 6.24% 70.35% 
5882,206,857 1,168,Bu 5180,254,623 8 . m  12.27% 46.45% 

WiW -,-. ;. - 1.. ]$l 
S5.502.118,226 7,801,580 51,169,128,562 8.31% 9.09% 41.71% 

a~na- 

51,526,563,021 1,750,417 5147,893,254 5.50% 8.89% 88.03% 
53,688,344,091 11,305,447 5508,225,487 9.87% 8.84% 02.04% 
S1,440,111,521 1,214,928 5271,807,278 7.81% 7.68% 39.86% 
57,732,507,808 16,908,585 51,080,568,129 8.57% 8.38% 59.42% 

5889,973,429 2,153,184 5186,510,619 11.109b 8.25% ' 55.55% 
541 7,586,009 387,754 5277,581,383 14.39% 18.98% 25.58% 
5488,018,914 2,082,531 $178,244,088 22.42% 18.33% 42.70% 

54,303,140,741 3,081,920 5848,241,288 7.8396 7.45% 48.47% 
52,635,392,707 3,825,514 5785,346,405 1 2 . m  1 1 3 4 %  38.07% 

5720,518,000 2,038,064 5152,900,818 10.84% 7.87% 37.07% 
5251,311,583 322,237 5128,209,905 15.73% 17.02% 33.88% 
5543,799,951 1,854,142 5112,007,192 13.47% 11.12% 54.00% 

51,032,890,456 1,510,923 5129,840,144 8.92% 8.13% 84.87% 
591,525,327 71.369 524,174,878 10.69% 10.49% 38.70% 

51,207,174,698 1,758.227 5147,388,408 7.- 7.32% I .92% 
53,884,228,331 11,439,363 51 .i89.888,055 11.84% 11.41% 34.90% 

5472.81 3,677 191,709 5132.41 2,837 11.08% 8.1 7% 32.75% 
52,502,102,970 2,551,869 5370,128,885 8.78% 8.31% 58.19% 

560,371,021 479,828 51 8,309,813 15.68% 15.87% 51.88% 
585,325,106 118,945 57,013.492 8 . m  5.55% 67.52% 

51,108,431,752 1,701,487 $1 38,830,737 7.05% 6.75% 54.51% 
540,513,901 88,692 518,808,298 17.30W 15.34% 37.41% 

5323,970,116 735.343 537,888,858 8.73% 6.95% 9.23% 
5248,797,882 482,563 528,028,614 7.3296 7.02% 82.34% 
5582.837.21 0 1,038,952 184140355 18.8396 13.84% 43.18% 
5508,487,510 869,883 558,830,158 7.08% 7.30% 65.31% 
5388,994,663 322,267 5131,381,514 11.88% 12.48% 35.14% 
5295,879,089 11 5551 574,829,711 14.23% 8.14% 32.12% 
51 17,303,495 441.883 S20,031,163 8.12% 8.18% 51.57% 

52,583,235,850 9,880,850 5405,008,510 8.93% 8.42% 53.28% 
51,261,432,888 2.1 95,821 5285,240,795 12.87% 8.82% 40.9896 

51 48,5921 58 402,448 566,481,357 12.71% 13.16% 29.40% 



Practice Limited to Urology 
and Urological Surgery 

August -lo-, 2007 

Centers For Medicare and Medicaid Services 
Dept of Health and Human Services 
Attention: CMS-1385-P 
PO Box 80 18 
Baltimore, MD 21244-801 8 

James W. Faulkner, 111, M.D. 
David A. Guthrnan, M.D., F.A.C.S. 

Jerrold H. Seckler, M.D., F.A.C.S. 
Helen C. Ahn, M.D. 

RE: PHYSICIAN SELF-REFERRAL PROVISIONS 

Ladies and Gentlemen: 

I am writing to you as a practicing physician with an office in Arlington Heights,IL. I am 
deeply concerned about certain proposals made by CMS regarding Medicare, as I believe 
they will unduly and unnecessarily harm patients and physicians and have a detrimental 
affect on the healthcare system. I believe that CMS could address its concerns in a much 
less intrusive manner. Frankly, some of the proposals strike me as trying to kill a flea 
with a sledgehammer. 

As a urologist, I have been involved with providing my patients lithotripsy and other 
cutting edge therapies for urological disease: services that would not have been widely 
available to my patients, including Medicare beneficiaries, unless physician joint 
ventures had provided the services. Urology joint ventures greatly expanded patient 
access to these technologies. These joint ventures took the risk of providing costly 
services when hospitals were unwilling to do so. Yet in the July 2,2007 released 2008 
Physician Professional Fee Schedule proposal, CMS attacks the substance of the very 
joint ventures that by all accounts have saved Medicare millions of dollars. I will address 
the various CMS proposals that I believe are anti-physician ownership. 

1. Services Furnished Under Arrangements 

It appears to me that the purpose of the proposed changes to Stark regulations 
regarding services furnished under arrangements is to ban physician joint ventures from 
contracting with hospitals to provide therapeutic services that are designated health 
services (DHS). Unfortunately, the proposals are so broad that they would ban legitimate 
arrangements for therapeutic services that are not otherwise designated health services 
only because they are performed in a hospital setting. These therapeutic services include 
a variety of laser proceduxes for benign prostate disease and cryotherapy for cancer of the 
prostate. CMS takes the view that physicians who invest in these ventures do so at the 
expense of good patient care. My experience is quite the opposite. I believe that, at least 
for the urological joint ventures, the primary purpose of physician investment is to 
improve patient care. 

In the mid 1980s, hospitals refused to purchase lithotripters, prefemng to populate 
their operating rooms with surgeons performing invasive surgical procedures to remove 

UroCare LLC 
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kidney and ureteral stones that were too large for a patient to pass naturally. Physicians 
formed joint ventures to buy lithotripters because hospitals did not want to make a large 
capital investment and at the same time cut off a revenue stream for their operating 
rooms. Physicians wanted a better and non-invasive treatment for their patients and were 
fought at every turn by the hospitals. 

Hospital recalcitrance continues. Hospitals balk at buying state of the art 
technology, such as the new laser for the treatment of benign prostate disease, even if it is 
clinically superior, because of expense and the fact that rapidly changing technology 
makes today's "best", tomorrow's "obsolete". Through urology joint ventures, we have 
been able to improve clinical care and take that risk of obsolescence, when our 
institutions would not. Hospitals complain that they have closets full of lasers that 
physicians said they wanted and no longer will use. The problem is that these lasers and 
other technologies soon become outdated as newer models become available. The newer 
models frequently provide a better treatment outcome. Physicians want to have new 
technology available for their patients. And, just as with lithotripsy, sometimes hospitals 
will not invest in new capital because it will result in lesser use of other services that they 
currently provide. As other new technology becomes available, hospitals refuse to 
purchase it. They don't want to make a capital investment and lose an existing revenue 
source. 

Moreover, a single hospital by itself often does not have enough volume to justify 
the expense of purchasing technology. As I noted above, physicians who want to have up 
to date treatment for their patients are willing to invest in a joint venture with other 
physicians who practice at other hospitals to purchase technology and bring it to their 
various hospitals on a rotating basis. This way usage can be spread among several 
hospitals. The healthcare system, including CMS, benefits because otherwise unavailable 
technology is brought to both urban and rural settings, the cost is spread among several 
providers, and overall capital costs are reduced. 

Several years ago, the American Lithotripsy Society, won a lawsuit against CMS. 
In that case, ALS v. Thomvson the court held that extracorporeal shockwave lithotripsy is 
not a DHS even though it is provided under arrangements with a hospital. It would be 
highly beneficial to patients and providers if CMS also exempted procedures that are not 
otherwise DHS from the proposed prohibitions to under arrangements. 

It appears to me that the reason CMS wants to ban services under arrangements 
where there is physician ownership is because it has heard of questionable diagnostic 
imaging arrangements, as noted in your commentary. Diagnostic imaging is a DHS in 
any setting as the result of overutilization and improper referrals identified in bona fide 
studies. CMS does not identify any overuse or improper referrals for other services such 
as laser services and other urological procedures. Simple fairness and common sense 
should prevail and under arrangements should not be prohibited for services that would 
not otherwise be DHS but for being furnished in a hospital. 



When urologists refer patients for therapeutic procedures that the urologists 
perform, the professional fee the urologist receives is greater than the incremental 
increase in the urologist's distributions fiom his investment interest in the joint venture. 
The incremental increase in the distribution is not likely to induce referring physician to 
refer the patient for the procedure CMS should not prohibit services under arrangements 
where the investor physician performs the professional portion of the procedure. 

2. Per Click Fee 

In the preamble to the proposed regulations, CMS notes that Congress did not 
explicitly prohibit per click arrangements. In fact, I am advised that the legislative 
history states that per procedure and other similar compensation arrangements are 
permitted. CMS should not prohibit a compensation arrangement that Congress intended 
to permit. 

Further, the preamble indicates that what raises CMS' concern is the per click 
arrangements for DHS. Yet the proposed rule suggests that it will be more broadly 
applied and no per click arrangements would be permitted if physicians have ownership 
in the service. I believe that per click payments should be permitted. But, at the very 
least, the ban should not apply to services that are not DHS, or if provided in a hospital, 
would not be DHS if not provided for or in the hospital. 

Hospitals generally do not want to take risks. When physicians bring new 
technology to the hospitals, the hospitals do not want to sign flat rate contracts, fearing 
that there will be insufficient volume. The physicians who invest in joint ventures to 
bring new, innovative therapeutic technology to my community are willing to take the 
risk of failure. The hospitals are comfortable with the doctor group bearing the risk of 
low volume and welcome per click arrangements in order to protect themselves fiom low 
or no volume. The per click fee arrangement is essential to bringing new, improved 
treatments to many places in America, by allowing cash strapped hospitals to pay the risk 
taking doctor joint venture to bring the new treatment to them, without the hospital 
having any financial risk for less than projected use or adoption. 

In addition, sometimes a patient will need a procedure that is less often 
performed and it is difficult to calculate this into the compensation arrangement. For 
example, in some cases a patient who receives a lithotripsy procedure also needs to have 
a stent inserted or removed. Or, the patient may need a ureturoscopy or cystoscopy. The 
venture fiunishing the service and the hospital cannot determine in advance how often 
this will occur or which procedures will be required. Per click fees are the most accurate 
and fair way to determine compensation. 

3. Percentage Fee Reimbursement 

Percentage compensation arrangements are also reasonable and fair. The 
driving force for these payment methods to doctor joint ventures is apportionment of the 
risk of failure of adoption or low volume of new therapeutic modalities. Some insurers 
pay low amounts and others higher. Why should not the entity that brings the service to 
the hospital, be compensated in proportion to the payments? Generally, commercial 



payments are higher than Medicare payments. It is hard to understand why CMS cares. 
But, as new therapies are developed in the hture, the Medicare patient will be harmed by 
denial of access to these procedures, unless CMS understands the utility of the past. 

4. Stand in the Shoes 

On the one hand CMS seems to prefer that as many procedures as possible are 
performed in the ambulatory surgical center (ASC) setting where the reimbursement will 
be lower, saving Medicare funds. But, many ASCs are owned partially or entirely by a 
local hospital. If a referral to an ASC owned or controlled by a hospital is viewed as a 
referral to the hospital, it will become difficult for legitimate physician joint ventures to 
provide services at those ASCs. The likely result would be for physicians to withdraw 
h m  hospital-owned ASCs and build additional ASCs to provide service to their patients, 
with the attendant costs and very likely the demise of the efficiencies of the current 
methodology. 

5. Burden of Proof 

Finally, and of great concern, is the CMS proposal that, if CMS or the OIG 
decides that a referral is made contrary to Stark requirements, it is the provider that would 
have to prove that referrals were not made in violation of Stark. The government would 
not have to prove that the referral was made in violation. This is indeed troubling. I 
believe that this would make CMS the judge and jury. In addition, because Stark 
penalties extend to anyone who "causes a claim to be submitted in violation of the 
regulations," CMS could take the view that any party to a contract that CMS believes is 
in violation could be subject to huge fines. Most Stark exceptions require payments to be 
made at fair market value and that those payments not reflect the volume or value of 
referrals or other business between the parties. It would be impossible for providers and 
physicians to prove the negative - that compensation does not reflect the volume or value 
of referrals or other business between the parties. Moreover, valuation experts often 
disagree on what is fair market value. If a better example of predatory behavior or abuse 
of power can be shown, I would like to see it. Not only do I take care of the health 
problems of the Medicare beneficiary at a price set arbitrarily by CMS, I now face the 
undeclared burden of a hidden tax in which I must prove my actions were legal, rather 
than the governmental agency which writes the law proving that my action was illegal. 

In sum, I ask CMS to separate those beneficial therapeutic joint ventures which are not 
of themselves DHS from the abusive and questionable diamostic ventures that physicians 
and hospitals may have propagated. Without a doubt, it should be clear to CMS that the 
urology community's therapeutic joint ventures have broadened access to new technology 
for Medicare patients, brought needed efficiency to the market, and simultaneously saved 
CMS hundreds of millions of dollars. As CMS tries to stop abusive arrangements, it 
would be a great mistake to jeopardize such a time tested and proven model. 

Sincerely, 

David A Guthrnan,MD FACS / 



Serving the Public lnterext 

August 10,2007 

Centers For Medicare and Medicaid Services (CMS) 
Department of Health and Human Services 
Attention: CMS - 1385 - P 
Dorothy Shannon, PhD 
P.O. Box 8018 
Baltimore, MD 21244-8018 

Re: CMS Proposed Rules, Federal Register, Vol. 72, No. 133 
Therapy Standards and Requirements 
Thursday July 12, 2007 

Dear Dr. Shannon: 

I am writing to submit comment on the CMS DRAFT Rules regarding Therapy Standards 
and Requirements. I hope the following background information and rationale is useful 
in an effort to address our organization's position. 

The National Board for Certification in Occupational Therapy, Inc. (NBCOTB) is the 
independent credentialing agency that certifies eligible individuals as OCCUPATIONAL 
THERAPIST REGISTERED OTR (OTR@) or CERTIFIED OCCUPATIONAL THERAPY 
ASSISTANT COTA (COTA~). Our organization's mission is to serve the public interest. 
NBCOT is accredited by the American National Standards Institute (ANSI) as being in 
conformity with the international personnel certification standard ISOIIEC 17024 as well 
as the National Commission For Certifying Agencies, the accreditation commission of 
the National Organization for Competency Assurance (NOCA). 

As the national certification agency in the field of occupational therapy, NBCOT 
administers certification examinations for the OTR and COTA candidate populations. 
Eligible exam candidates complete accredited occupational therapy education programs 
the standards of which comply with the U.S. Department of Education. These standards 
are used to guide occupational therapy curriculum. 

Revisions to Personnel Qualification Standards for Therapy Services 

This rule should only apply to internationally educated occupational therapists not 
occupational therapy assistants. It is important to clarify that there are no 
internationally educated occupational therapy assistants thus, language 
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proposing to adopt similar standards for OTAs should be stricken from the 
proposed rules. Specific references are found on page 381 92, 2nd column, 2nd 
paragraph and page 38193 1" column, 1" paragraph. 

Individuals trained by the United States military are required to complete 
occupational therapy programs accredited by the Accreditation Council for 
Occupational Therapy Education, (ACOTE). It is important to clarify that these 
individuals are not required to complete occupational therapy programs 
accredited by the World Federation of Occupational Therapists (WFOT) as the 
proposed rules site. Such references in the proposed rules should be amended 
accordingly. 

Specific references are found on page 38192, 2nd column, 2nd paragraph (general 
language linking therapists who obtain occupational therapy education outside 
the Unites States and therapists who obtain their education through a U.S. 
military program), page 38192 3rd column, 4th paragraph and page 38230 2nd 
column, (B) ii. 

Related to internationally educated occupational therapists, we support the 
position of the CMS to implement standards which are comparable to that of an 
occupational therapist educated in the United States. As the proposed rules 
indicate on page 38192, 2nd column, 2nd paragraph, the NBCOT has and 
continues to conduct this eligibility determination review process. (Based on 
clarification sited above, individuals educated through U.S. military occupational 
therapy education programs are not required to complete the eligibility 
comparability determination review process because these programs are 
accredited by the Accreditation Council for Occupational Therapy Education, 
ACOTE -just as all other U.S. based programs are). 

On page 38193, I" column, I" paragraph of the proposed rules, we recommend 
that eligibility criteria number three (3) for the internationally educated 
occupational therapist be amended as follows: 'have successfully corr~pleted the 
certification examination for Occupational Therapist Registered' as opposed to 
the current language which reads as 'Registered Occupational Therapist.' 

We support the position of CMS to stipulate and require that the personnel 
qualifications for occupational therapists and occupational therapy assistants be 
applicable to and consistent throughout all treatment settings. This proposed 
requirement is sited on page 38193, 2nd column, 2nd paragraph. 

Regarding the grandfathering and personnel qualifications provisions relating to 
qualifications of occupational therapists and occupational therapy assistants, we 
recommend that draft language setting forth individuals who began work in the 
field prior to 1977, those who worked in the field between 1977 and January 1, 
2008 and those who will begin work after January I, 2008 be stricken from the 
rules. References to such date frames is found on page 38192, I" and 2nd 
columns and page 38230,2" and 3d columns. Instead, we propose that the 
personnel qualifications language read as follows: 



Occupational therapist: A person who meets all practice requirements as set 
forth by the State in which occupational therapy services are provided and who is 
certified and in good standing with the National Board for Certification in 
Occupational Therapy, Inc. (NBCOT). 

Occupational therapy assistant: A person who meets all practice requirements 
as set forth by the State in which occupational therapy services are provided and 
who is certified and in good standing with the National Board for Certification in 
Occupational Therapy, Inc. (NBCOT). 

Rationale: It is to be understood that in the case of these regulations, eligibility 
requirements for an occupational therapist or occupational therapy assistant 
have changed over time and that the entities involved in accreditation or 
certification, by national examination, have changed over time as well. Rather 
than complicating the qualifications outlined in the rules, we are suggesting that 
one set of qualifications be applied to all sections of the rules, no matter when 
the individual entered into professional practice. We suggest this with the 
understanding that an occupational therapist or occupational therapy assistant 
must meet all practice requirements set forth by the state in which occupational 
therapy services are furnished and that the occupational therapist or 
occupational therapy assistant comply with and meet national certification 
requirements established by NBCOT. 

Case Example: If an occupational therapy employer, state regulatory board 
administrator or consumer contacts the NBCOT for verification of certification for 
an occupational therapist or occupational therapy assistant, the certification 
status is consistently verified as current or non-renewed. Further, the initial date 
of certification and reissue date are confirmed irrespective of when the individual 
entered the field or what the name of the accrediting or certification entity was at 
the time of initial certification. 

In this spirit, it may be helpful to clarify that the national certification examination 
requirement for occupational therapists and occupational therapy assistants used 
to be administered by the American Occupational Therapy Association, Inc. 
(AOTA) prior to 1986. In 1986, AOTA determined that the examination process 
be separated away from the auspices of the Association. A new entity was 
created and initially named the American Occupational Therapy Certification 
Board, (AOTCB). The AOTCB became incorporated in 1988 and changed its 
name in 1995 to the National Board for Certification in Occupational Therapy, 
Inc. (NBCOT). 

I hope these comments are helpful and that you will consider our position. I appreciate 
the opportunity to comment on the proposed rules and invite you to contact me at (301) 
990-7979 ext. 3130 or paul.qrace@nbcot.orq if you have questions. 

Sincerely, 

Paul Grace, MS, CAE 
President and Chief Executive Officer 



ALLIED UROLOGICAL SERVICES, LLC 

Metropolitan Lithotriptor Associates, PC 

August 9,2007 

Centers For Medicare and Medicaid Services 
Dept of Health and Human Services 
Attention: CMS-1385-P 
PO Box 801 8 
Baltimore, MD 2 1244-801 8 

RE: PHYSICIAN SELF-REFERRAL 
PROVISIONS 

Ladies and Gentlemen: 

As a physician practicing in New York City, I am acutely aware of both the clinical 
and cost issues that are important to the Medicare beneficiary and CMS. As a 
urologist, I have been involved with providing my patients lithotripsy and other 
cutting edge therapies for urological disease -- services that would not have been 
widely available to the Medicare benejciary without the involvement of urology joint 
ventures that dramatically expanded patient access , j  taking the risk of providing 
costly services. Yet in the July 2, 2007 released 2008 Physician Professional Fee 
Schedule proposal, CMS attacks the substance of the very joint ventures that by all 
accounts have saved Medicare millions of dollars. Let me address the different anti- 
physician ownership proposals separately and as they were enumerated in the 
proposal. 

1. Under Arrangements 

The substance of the CMS proposal is tl, ban legitimate physician joint 
ventures from contracting with hospitals to provide therapeutic services that are 
designated health services (DHS) only because they are performed in a hospital 
setting. These therapeutic services include a variety of laser procedures for benign 
prostate disease and cryotherapy for cancer of the prostate. CMS takes the view that 
physicians who invest in these ventures do so at the expense of good patient care. My 
experience is quite the opposite. 

Indeed, hospitals balk at buying state of the art technology, such as the new 
laser, even if it is clinically superior, because of expense and the fact that rapidly 
changing technology makes today's "best", tomorrow's "obsolete." Through urology 
joint ventures, we have been able to improve clinical care and take that risk of 
obsolescence, when our institutions would not. Sometimes hospitals will not invest in 
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new capital because it will result in lesser use of other services that they currently 
provide. They do not want to make a capital investr ?nt and lose an existing revenue 
source. Lithotripsy is a good example of this. Physicians formed joint ventures to 
buy lithotripters because hospitals did not want to make a large capital investment 
and at the same time cut off a revenue stream for their operating rooms. Physicians 
wanted a better and less invasive treatment for their patients and were fought at every 
turn by the hospitals. 

In addition, a single hospital often does not have enough volume to justify the 
expense of a large capital investment. Physicians who want to have up-to-date 
treatment for their patients are willing to invest with other physicians who practice at 
other hospitals. Joint ventures involve physicians so that usage can be spread among 
several hospitals. The healthcare system, including CMS, benefits because our 
ventures mobilize technology and take it far and wide, to both urban and rural 
settings, and spread the cost among several providers, reducing overall capital costs. 

As the court in ALS v. Thompson noted, extracorporeal shockwave lithotripsy 
is not a DHS, and common sense would dictate that 1, ,: other therapeutic services that 
urologists join together to bring to their communities through the hospital would fall 
in the same category. 

Most important, it appears that the reason CMS wants to ban services under 
arrangements where there is physician ownership is it has heard of questionable 
diagnostic imaging arrangements that are referenced in your commentary. Diagnostic 
imaging is a DHS in any setting as the result of overutilization and improper referrals 
identified in bona fide studies. CMS does not identify any overuse or improper 
referrals for other services such as laser services and other urological procedures. 
Simple fairness would dictate that under arrangements should not be banned for 
services that are not otherwise DHS (if not furnished in a hospital). 

Where urologists perform therapeutic procedures, the professional fee is far 
greater than the return on equity the physician receives for that referred procedure. In 
this case the referring physician is not likely to be, induced to refer based on the 
portion of the technical fee that he will earn in disiributions from the investment. 
CMS sh M p o h i b i t  services under arrangements where the investor physician 
performs the professional portion of the procedure. 

2. Per Click Fee 

CMS's proposal to ban per click fees flies directly in the face of 
Congressional intent, as you note in your commentary. CMS should not ban a 
compensation method that Congress stated is permitted. 

Further, the commentary indicates that CMS is concerned with per click 
arrangements for DHS, yet the proposed rule suggests that it is to be more broadly 
applied and no per click arrangements would be permitted if physicians have 



ownership in the service. I believe that per click payments should be permitted. But, 
at the very least, the ban should not apply to services that are not DHS. 

Sometimes a patient will need a procedure that is less often performed and 
it is difficult to calculate this into the compensatiori arrangement. For example, in 
some cases a patient who receives a lithotripsy procedure also needs to have a stent 
inserted or removed. Or, the patient may need a ureteroscopy or cystoscopy. The 
company furnishing the service and the hospital receiving the service cannot calculate 
in advance how often this will occur or which procedures will be required. Per click 
fees balance the risk. 

As mentioned above, physician joint ventures have brought new, 
innovative therapeutic technology to my community because the doctors were willing 
to bear the risk of failure. Our hospitals are risk averse and, thus, wanted physician 
groups to bear the risk of low volume. As a consequence, hospitals would only enter 
into per click arrangements in order to protect themselves from low or no volume. 
Thus, the per click fee arrangement is essential to bringing new, improved treatments 
to many places in America, by allowing cash strapped hospitals to pay the risk-taking 
doctor joint venture to bring the new treatment to them, without the hospital having 
any financial risk for less than projected use or adoption. 

3. Percentage Fee Reimbursement 

The same entrepreneurial spirit that created value for the per click fee 
arrangement did the same for the percentage fee arrangement. Again, the driving 
force for the origin of these payment methods to doctor joint ventures was 
apportionment of the risk of failure of adoption or low volume of new therapeutic 
modalities. As new therapies are developed in the future, the Medicare patient will be 
harmed by denial of access to these procedures, unless CMS understands the utility of 
the past. 

4. Stand in the Shoes 

CMS's goal seems to be to push as many procedures as possible into the 
ambulatory surgical center (ASC) setting where the reimbursement will be lower, and 
thus save Medicare money. But many community ASCs are owned partially or 
entirely by a local hospital. If referral to an ASC ow .\-d or controlled by a hospital is 
viewed as a referral to the hospital, it would make it impossible for legitimate 
physician joint ventures to provide services at those ASCs. The likely result would 
be for physicians to withdraw from hospital-owned ASCs and build additional ASCs 
to provide service to their patients, with the attendant costs and very likely the demise 
of the efficiencies of the current methodology. 

5. Burden of Proof 

CMS proposes in any action involving Stark regulations it is the provider 
that would have to prove that referrals were not made in violation of Stark. Further, 
Stark penalties extend to anyone who "causes a claim to be submitted in violation of 



the regulations." That could be interpreted to mean that any party to a contract that 
CMS believes is in violation could be subject to huge fines. Most Stark exceptions 
require payments to be made at fair market value and in a manner that does not reflect 
the volume or value of referrals or other business generated between the parties. How 
are providers and physicians going to prove the negative - that compensation does 
not reflect the volume or value of referrals or other business generated between the 
parties? Moreover, valuation experts often disagree on what is fair market value. If a 
better example of predatory behavior or abuse of power can be shown, I would like to 
see it. Not only do I take care of the health problems of the Medicare beneficiary at a 
price set arbitrarily by CMS, I now face the undeclared burden of a hidden tax in 
which I must prove my actions were legal, rather than the governmental agency 
which writes the law proving that my action was illegal. CMS will sit as judge and 
jury. 

In conclusion, I would ask CMS to consider the distinction between beneficial 
therapeutic joint ventures which are not of themselves DHS from the questionable 
diagnostic ventures that physicians and hospitals may have propagated. With 
certainty both CMS and the urology community can say that our therapy joint 
ventures have broadened access to new technology for Medicare patients, brought 
needed efficiency to the market, and simultaneously saved CMS hundreds of millions 
of dollars. To jeopardize such a time tested and proven model would seem foolhardy, 
even in CMS's rational attempt to eliminate some bad behavior. 
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" v OREGON ANESTHESIOLOGY GROUP, P.C. 
The Quality Team 

July 25,2007 Victor Takla, M.D. 
4136 NW Thunder Crest Dr 

Portland, OR 97229 

Leslie V. Norwalk, Esq. 
Acting Administrator 
Centers for Medicare and Medicaid Services 
Attention: CMS- 13 85-P 
P.O. Box 801 8 
Baltimcre, MD 2 1 244-80 18 

Re : CMS-1385-P 
Anesthesia Coding (Part of 5-Year Review) 

Dear Ms. Norwalk: 

As an OAG anesthesiologist, I am writing to express my strongest support for the proposal to increase anesthesia 
payments under the 2008 Physician Fee Schedule. I am grateful that CMS has recognized the gross undervaluation of 
anesthesia services, and that the Agency is taking steps to address this complicated issue. 

When the RBRVS was instituted, it created a huge payment disparity for anesthesia care, mostly due to significant 
undervaluation of anesthesia work compared to other physician services. Today, more than a decade since the RBRVS 
took effect, Medicare payment for anesthesia services stands at just $16.19 per unit. This amount does not cover the cost 
of caring for our nation's seniors, and is creating an unsustainable system in which anesthesiologists are being forced 
away from areas with disproportionately high Medicare populations. 

In an effort to rectify this untenable situation, the RUC recommended that CMS increase the anesthesia conversion factor 
to offset a calculated 32 percent work undervaluation-a move that would result in an increase of nearly $4.00 per 
anesthesia unit and serve as a major step forward in correcting the long-standing undervaluation of anesthesia services. 1 
am pleased that the Agency accepted this recommendation in its proposed rule, and I support full implementation of the 
RUC's recommendation. 

To ensure that our patients have access to expert anesthesiology medical care, it is imperative that CMS follow through 
with the proposal in the Federal Register by fully and immediately implementing the anesthesia conversion factor increase 
as recommended by the RUC. 

Thank you for your consideration of this serious matter. 





Center for Medicare and Medicaid Services 
Department of Health and Human Services 
Attn: CMS-1385-P 
P.O. Box 801 8 
Baltimore, Maryland 2 1244-80 18 

Re: Technical Corrections 

Dear Staff: 

I understand that you are considering eliminating the provision whereby a beneficiary can 
be reimbursed by Medicare when x-rays are taken by a non-treating provider and used by 
a Doctor of Chiropractic. For years, Medicare has deliberately not paid for x-rays in a 
chiropractor's office while demanding that x-rays be taken to demonstrate the presence of 
spinal subluxations. Now, you are considering a provision in which we can't get x-rays 
covered even outside our office. 

X-rays are covered under virtually every other insurance policy. Chiropractors are 
listed as physicians under your Medicare regulations. We need proper examinatioils 
and diagnostic procedures to safely treat our patients and we should be paid for those 
services. We should be covered for our x-rays and our patients should have coverage as 
beneficiaries when x-rays are taken on our patients by non-treating providers. 

Surely your goal is cost savings. Therefore, why not provide for full x-ray benefits for 
chiropractic patients? This would save our patients from incurring the cost of another 
office visit with another provider and the end result will be the same - the patient will get 
x-rays to justify and document proper care. 

X-rays should be reimbursed when taken by medical and osteopathic doctors 
chiropractors? Otherwise, this is either political discrimination or a decision based on 
some flawed bureaucratic decision? It is time to correct your policies and provide FULL 
COVERAGE FOR CHIROPRACTIC X-RAYS! Please feel free to contact me for 
additional assistance as you consider your policy changes. 

Signed 

W. Keith Parrish, D.C., D.A.B.C.O., C.C.R.D. 
New Hampshire Representative 
Medicare Carrier Advisory Committee 

W. Keith Parrish, D.C., D.A.B.C.O. 
Diplor~zate in Chiropractic Orthopedics 

Village West One, Building Four 25 Country Club Road 
P.O. Box 7566 Gilford, New Hampshire 03247 603-528-4466 



Sutter West 
Medical Group 
Affiliated with the Sutter Medical Foundation 

August 1,2007 

Department of Health and Human Services 
Attention CMS-1385-P 
P.O. Box 8018 
Baltimore, MD 21 244-80 1 8 

Administration 1801 Hanover Dr. 
Suite F 
Davis, CA 9561 6 

(530) 750 721 0 
(530) 750 7206 Fax 

Re: Proposed reconfiguration of CA physician payment localities 

We appreciate the opportunity to comment on the three options outlined in the proposed physician 
payment rule for 2008 with respect to reconfiguration of physician payment localities in California. 

CMS has not updated the physician localities in any state since 1997. CMS is well aware that payment 
inaccuracies have increased substantially during that time. The GAO has called for a national reform of 
the payment localities. CMS has expressed concerns that increasing the number of physician payment 
localities which would clearly improve payment accuracy to physicians carries with it an unacceptable 
administrative burden for CMS. Our comments are limited to these points. 

1) The three options proposed are insufficient. None of the proposed options are based on the 
iterative reconfiguration process that CMS used in 1996. The GAO recommends using an 
iterative approach in two of the five proposed methods to reform the payment localities. Two the 
other GAO recommendations (1 - create statewide localities for all states and 2 -move to county- 
specific localities for all US counties) are not viable options. Therefore, two of three proposed 
GAO options use iterative methods for reform. We are concerned that CMS did not include this 
method in any of the three options in the proposed rule. The preferred option for CA would be to 
use the 1996 5% iterative methodology that CMS previously used applying to the existing nine 
physician payment localities in CA. 

2) If CMS will not apply its pre-existing methodology to the reconfiguration of CA counties, we 
would recommend the choice of Option 3 in the proposed rule. However, the following are 
requested to be dstributed pliblicly over the CMS website fol. our review: 

a. Source data for all US counties for GPCIs, RVUs and all input components of the GPCIs 
by county; 

b. A thorough explanation for the unexpected and marked decreases of the practice expense 
GPCIs for several CA counties, including Santa Clara, San Mateo, Alameda and San 
Francisco. 

3) CMS published GAF data for all CA counties in the proposed rule. CMS applied, in its Option 3, 
a 5% non-iterative grouping of all 58 CA counties into six new proposed localities. We have 
applied the stated methodology to the published GAFs for CA and would like to respectfully 
point out that CMS erred in the application of the proposed methodology. Santa Clara County 
should be placed into Locality 01 as its GAF is greater than 95% of the GAF of the highest 
county GAF in this grouping, San Mateo. Santa Cruz County should be placed into Locality 02 
as its GAF is greater than 95% of the C;AF of the highest county in this grouping, Contra Costa. 
Sacramento and El Dorado should be placed into Locality 03 as their GAFs are greater than the 
highest county in this grouping, Monterey. There are similar errors within Locality 04 and 05. 



We believe that adding additional physician payment localities as would occur using the iterative methods 
proposed by the GAO would not produce significant administrative burdens on CMS. CMS currently 
pays physicians based on the zip code in which the care to Medicare beneficiaries is provided. CMS 
could easily improve payment accuracy to physicians by creating sufficient localities to eliminate the 
marked variations between cost and payment levels existing today in many CA counties. 

Sincerely, 

Proposed CMS 
Optio~i 3 

L o c a l i  01 
Sali Mateo 
San Fralicisco 
Marin 

Locality 02 
Santa Clara 
Contra Costa 
Alalneda 
Oralige 
Ve~ltura 
Los Angeles 

L o c a l i  03 
Sa~lta Cruz 
Mo~lterey 
Sonolna 
Sa~ i  Dieyo 
Santa Barbara 
Napa 
Solano 

Locality 04 
Sacrainellto 
El Dorado 
Sari Bernardino 
Placer 
Riverside 
Sali Luis Obispo 
San Joaquin 

Harris D. Levin, M.D. 
President 
Sutter West Medical Group 

Corrected CMS Optioli 
3 

L o c a l i  01 
San Mateo 
San Fralicisco 
Marin 
Santa Clara 

L o c a l i  02 
Contra Costa 
Alalneda 
Orange 
Velltura 
Los Angeles 
Santa Cruz 

Locality 03 
Mo~lterey 
Napa 
Solloma 
San Dieyo 
Santa Barbara 
Sola~~o 
Sacramento 
El Dorado 

Locality 01  
Sali Berliardilio 
Placer 
Riverside 
San Luis Obispo 
San Joaquin 
Ydo 
Stanislaur 
Mona - 
Kern 



KENNETH R. E A S T M A N .  DC 

EASTMAN CHIROPRACTIC CLINIC 
POST OFFICE BOX 277 

WESTLAKE, LOUISIANA 70669 
337-436-3 1 A5 F A X  377-436-5435 

L O R R A I N E  EASTMAN. DC 

August 6,2007 
L b  

Center for Medicare & Medicaid Services Department of Health and Human Services Attention: CMS- 1385-P 
P. 0. Box 8018 
Baltimore, MD 2 1244-80 18 

Re: TECHNICAL CORRECTIONS CMS-1385-P 

To whom it may concern: 

I am writing to oppose CMS's effort to abolish provisions "which permit a physician who is not a treating physician 
to order and receive payment' for an x-ray that is used by a chiropractor." [Please see Item 4 on page 38190 of the 
July 12,2007, Federal .Register.] 

The rationale for doing away with this provision is that since CMS no longer requires a chiropractor to prove the 
existence of a subluxation through use of x-rays, then medical physicians should no longer be paid to provide the x- 
rays. However, such reasoning fails to take into account those instances in which an x-ray is needed by the 
chiropractor to confirm the presence of a subluxation andlor determine treatment options, which may include 
referral to an appropriate specialist. 

With fixed incomes and limited resources, Medicare patients, who will now be obligated to pay out-of-pocket for 
these x-rays, may choose, instead, to forgo the cost and, subsequently, appropriate treatment. Such delays in delivery 
of appropriate care may result in the increased severity of the patient's condition, ultimately leading to greater costs 
on the part Medicare to treat the advanced conditions. 

In the interest of the hundreds of thousands of Medicare recipients that benefit from chiropractic care, I 
urge you to reconsider this proposal. 

Sincerely, 

Lorraine Eastman, D.C. 











































































































































































































































































































































































































 
Department of Health and Human Services 
Centers for Medicare & Medicaid Services 

Office of Strategic Operations & Regulatory Affairs 
 
 
The attachment cited in this document is not included because of one of the 

following: 

• The submitter made an error when attaching the document.  (We note 

that the commenter must click the yellow "Attach File" button to 

forward the attachment.) 

• The attachment was received but the document attached was 

improperly formatted or in provided in a format that we are unable to 

accept.  (We are not are not able to receive attachments that have been 

prepared in excel or zip files). 

• The document provided was a password-protected file and CMS was 

given read-only access. 

 

Please direct any questions or comments regarding this attachment to 

(800) 743-3951. 
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