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Executive Summary

Purpose

In response to a request from the Subcommittee on Commerce, Con-
sumer, and Monetary Affairs of the House Committee on Government
Operations, GAO

studied whether income tax return nonfiling by foreign individuals
(aliens) lawfully living and working in the United States was a problem
and

evaluated Internal Revenue Service (IRS) programs aimed at identifying
and collecting any taxes due on income earned by aliens in the United
States.

Background

According to Immigration and Naturalization Service (INS) data, about
11.1 million aliens were admitted to the United States in fiscal year
1986. Many aliens carn money in the United States, which could subject
them to U.S. tax requirements. U.S. tax requirements affecting an alien
differ depending on whether the alien is a resident or nonresident under
tax law definitions. Resident aliens are persons who have been given the
privilege, according to the immigration laws, of residing permanently in
the United States as an immigrant or who have been in the United States
for a specified number of days. Nonresident aliens are essentially for-
eign persons who enter the United States on a temporary basis.

Nonresident aliens are subject to tax on 11.S. source income. Most of
their business income is taxed at the same graduated rates that apply to
[J.S. citizens. Their investment income and some of their business income
are taxed at a flat rate of 30 percent of gross income, unless the rate is
reduced in accordance with the terms of a tax treaty between the alien’s
country and the [ 'nited States. Resident aliens are taxed on their world-
wide income, not just on their U.S. source income, in the same manner
and at the same rates as 11.S. citizens. (See pp. 8 and 9.)

Results in Brief

IRS lacks sufficient information to determine whether nonresident aliens
working in the United States are properly meeting their U.S. tax respon-
sibilities. [RS recognizes the need for better alien taxpayer information
and has initiated a study of alien taxpayer compliance.

RS has mechanisms in place designed to help ensure an alien’s compli-
ance with U.S. tax requirements before leaving the United States. Those
mechanisms include a statutory provision that is not being actively
enforced and may be impractical to enforce and two programs directed
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Executive Summary

Principal Findings

at nonresident aliens that are not being administered in accordance with
procedures.

Alien Taxpayer
Compliance Unknown

IRS does not have information measuring the extent to which resident
and nonresident aliens are meeting their tax responsibilities. In an
attempt to develop quantitative information on alien compliance with
tax return filing requirements, GAC matched data in INS records on a non-
random sample of 545 aliens with data in IS’ computerized tax records.
Because of data sampling constraints the results of GAo's match only
apply to its sample and cannot be projected nationwide. (See pp. 14 and
15.)

As aresult of that match, Gao identified 410 aliens who had complied
with their filing requirements and referred the other 135 to Irs for fol-
low up. That follow up, which included a letter to most of the aliens,
produced evidence that 76 of the 135 aliens had no outstanding filing
requirernent. Although the other 59 aliens (11 percent of Ga0's sample)
did not answer 1rs’ letter and although there was no evidence that they
had satisfied their filing requirements, Irs decided against further inves-
tigation. A primary reason for that decision was the fact that many of
the 59 had apparently left the United States thus making further inves-
tigation more costly. (See pp. 15 to 18.)

In an effort to gauge alien taxpayer compliance, IrS has initiated a study
using INS information. The results of this study are expected in the fall
of 1988. (See pp. 18 and 19.)

Compliance Certificate
Requirement for Departing
Aliens

Aliens are required to obtain a tax compliance certificate from IRS to
ensure that tax obligations are satisfied before they leave the United
States. Neither the law establishing this requirement nor its legislative
history indicate how the requirement is to be enforced. In practice, RS
advises aliens of the requirement through a publication they receive
when they enter the country and IRrS relies on them to voluntarily com-
ply. (See pp. 20 to 24.)
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Alien Compliance
Programs Not Being
Administered in
Accordance With IRS
Procedures

IRS has two compliance prograras directed at ensuring that nonresident
aliens are having the appropriate amount of tax withheld from their
income. Those programs are not being administered in accordance with
IRS procedures. IRS district office personnel, for example, are generally
not following up on leads received from INS on certain high income earn-
ing aliens. That situation might improve if specific personnel in IrS’ dis-
trict offices were designated to coordinate compliance efforts at the
local level and information IgrS received from INS provided more of a
basis for screening and prioritizing alien leads such as identifying those
aliens with short U.S. visitation periods. (See pp. 24 to 31.)

Need for Management
Information

Recommendations

GAO could not determine whether significant changes to Irs' alien compli-
ance efforts are warranted, or whether the statutory requirement for
compliance certificates is practical to enforce, because IrS has insuffi-
cient information on which to assess the effectiveness of those efforts.
IRS does not have information on the extent to which aliens are comply-
ing with the tax laws nor information on the operating results of its
compliance efforts. It does not know, for example, how many aliens
should be and are obtaining compliance certificates, how many leads
have been received from INs or what results have derived from those
leads. (See p. 31.)

The October 1987 study (RS has initiated should provide some of that
data. In addition, however, IrRS needs to gather information on the results
of its compliance efforts. GAO believes that in the interim there are cer-
tain steps IRS can take to better ensure that existing compliance efforts
are functioning efficiently. (See pp. 31 to 33.)

GAO recommends that the Commissioner of Internal Revenue:

Begin collecting the kinds of management information needed to assess
the effectiveness of IrS’ alien compliance efforts. That information
should include, but not necessarily be limited to, the number of tax com-
pliance certificates issued and the amount of tax collected as a result,
the number of leads received from the INS and the results obtained, and
the overall program costs and tax revenue associated with IrS’ adminis-
tration of its alien compliance efforts.

Arrange with the Department of State to have U.S. embassies distribute
information on the potential tax obligations of aliens.

Obtain from INS the kinds of information necessary to better meet IrS’
nonresident alien information needs.
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Agency Comments

« Designate specific district office personne! responsible for coordinating

nonresident alien compliance efforts. (See p. 33.)

Written comments were received from the State Department and IrS and
oral comments from INS. (See app. IV and V.) Irs generally agreed with
GAO’s recommendations. INs had no comments on the report’s findings;
however, it said it would be willing to discuss with IRS alternatives for
providing alien employment information. The State Department dis-
agreed with GAO’s recommendation that U.S. embassies distribute infor-
mation on potential tax requirements for aliens seeking work permit
visas in the United States. GAO believes that it may be more effective, in
terms of improved compliance, to better target such tax information at
the earliest stage of the immigration application process for those
incoming aliens most likely to have a tax responsibility. RS said it will
meet with State Department officials to determine what overall informa-
tion U.S. embassies do provide and to inform them of the kinds of tax
information aliens should receive, (See pp. 34 and 35.)

Page 5 GAQ/GGD-88-54 Alien Taxpayer Programs



Contents

Executive Summary 2
Chapter 1 8
Introduction U.S. Tax Requirements Affecting Resident and 8
Nonresident Aliens
IRS’ Organization for International Tax 9
Objectives, Scope, and Methodology 9
Chapter 2 14
Insufficient IRS Lacks Data on Alien Compliance With Tax 14
. . Requirements
Informatlon EXlstS on Results of GAO’s Computer Match 15
the Extent of Alien IRS Has Begun a Study of Alien Compliance 18
Compliance With Tax  Conclusions 19
Requirements
Chapter 3 20
IRS Could Do More to IRS Does Not Monitor or Actively Enforce the Alien 20
. Sailing Permit Requirement
Ensure That Aliens Nonresident Alien Compliance Programs Are Not Being 24
Meet Their Tax Administered According to IRS Procedures
; 3 Conclusions 31
Obhgatlons Recommendations 1o the Commissioner of Internal 33
Revenue
Agency Comments and Our Evaluation 34
Appendixes Appendix I: IRS’ Rules for Defining Resident and 36
Nonresident Aliens
Appendix II: Nonimmigrant Alien Admissions 37
Appendix III: Withholding Agent Contact Letter 39
Appendix IV: Comments From the Department of State 42
Appendix V: Comments From the Internal Revenue 44
Service
Tables Table 1.1: Number of Form 1040NRs Filed Annually by 9
Nonresident Aliens
Table 2.1: Initial Results of GAO's Computer Match for 16

Tax Years 1981 Through 1985

Page 6 GAOQ/GGD-88-564 Alien Taxpayer Programs



Contents

Table 2.2: IRS’ Disposition of Alien Cases Referred by 18
GAO

Table 1.1: Substantial Presence Test Formula 36

Table I1.1: Nonimmigrant Aliens Admitted to the United 37

States in Fiscal Year 1986

Abbreviations

CWA centralized withholding agreement

GAO General Accounting Office

INS Immigration and Naturalization Service

RS Internal Revenue Service

SSA Social Security Administration

TCMP Taxpayer Compliance Measurement Program
s United States

Page 7 GAO/GGD-88-54 Alien Taxpayer Programs



Chapter 1

Introduction

The Subcommittee on Commerce, Consumer, and Monetary Affairs of
the House Committee on Government Operations’ October 8, 1985, letter
asked us to evaluate the problem of nonfiling and income underreport-
ing by resident and nonresident aliens lawfully residing in the United
States.

U.S. Tax Requirements
Affecting Resident and
Nonresident Aliens

According to Immigration and Naturalization Service (INS) data, about
11.1 million aliens were admitted to the United States in fiscal year
1986. Most of those aliens came for reasons, such as tourism, that would
not involve the receipt of income and thus not subject them to U.S. tax
requirements. Many other aliens, however, earn income in the United
States through a wide variety of employment or investment activities,
which could subject them to U.S. tax withholding requirements and
make them responsible for paying taxes or at least filing a tax return.
The U.S. tax requirements affecting an alien differ depending on
whether the alien is a resident or nonresident under tax law definitions.
IRY’ rules for making that decision are described in appendix L

Essentially, nonresident aliens are foreign individuals who enter the
Inited States on a temporary basis and are generally subject to tax on
11.S. source income. However, special tax rules apply to the income of
nonresident aliens, depending on whether the income is from invest-
ments or from business activities. Most business income is taxed, after
appropriate deductions, at the same graduated rates which apply to U.S.
citizens. Investment income and some business income are taxed at a flat
rate of 30 percent of gross income, unless the rate is reduced in accord-
ance with the terms of various tax treaties.

According to the Internal Revenue Code, resident aliens are those aliens
who have been given the privilege, according to the immigration laws, of
residing permanently in the United States as an immigrant or who meet
an kS substantial presence test, which is described more fully in appen-
dix I. Resident aliens are taxed not only on their U.S. source income but
on their worldwide income, in the same manner and at the same rates as
U.S. citizens, and, unlike nonresident aliens, they are entitled to the
same credits and deductions allowed U.S. citizens.

Nonresident aliens are required to file a tax return (Form 1040NR)
which is specifically designed for them and are required to file their tax
returns with RS’ Philadelphia Service Center. Resident aliens, on the
other hand, are required to file the same tax returns and follow the
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same filing procedures as U.S. citizens. They file with the service center
responsible for the geographical area in which they reside.

Because resident aliens file the same returns as U.S. citizens, IRS cannot
distinguish them and thus does not maintain data on the number of resi-
dent aliens filing U.S. tax returns. Because nonresident aliens are
required to file their returns on a form specifically designed for them,
however, IRS does have statistics on the number of such filings. As
shown in table 1.1, the number of those returns has generally increased
since 1982.

Table 1.1: Number of Form 1040NRs
Filed Annually by Nonresident Aliens

IRS’ Organization for
International Tax

Objectives, Scope, and
Methodology

Percent

Number of increase

Calendar year , ___ 1040NRs filed  (decrease)
1982 105582 o
1983 e o 1meTee 39
19§4 7 - - ) ”109‘419 o (0.3)
98s ) _ .. 12288 187
1986 153,512 18.2

Source: Information provided by iRS' Qffice of the Assistant Commissioner {International)

In May 1986, Iks established the Office of the Assistant Commissioner
(International) to unify in a single headquarters organization all IRS
operational components having an international tax focus. Among other
things, the office is responsible for (1) administering tax laws as they
apply to U.S. taxpayers abroad and U.S. citizens and residents living in
the United States and engaged in foreign transactions; (2) reviewing tax
matters relating to non-11.5. citizens subject to U.S. taxes; (3) working
with foreign tax administrators on tax treaty matters and in developing
and strengthening other governments’ tax administration systems; and
(4) providing functional guidance and oversight to international tax
activities in RS’ 64 district offices. These activities include RS’ nonresi-
dent alien compliance programs and the examination of returns of U.S.
taxpayers having interrational transactions.

On the basis of the Subcommittee’s October 8, 1985, request and later
discussions with the Subcommittee our objectives were to

develop information to quantify the extent of tax return nonfiling by
aliens in the United States (see ch. 2) and
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« evaluate IRS’ programs aimed at identifying and collecting any taxes due
the U.S. Treasury on income earned by aliens in the United States (see
ch. 3).

To achieve our first objective and in the absence of IrS data on alien
taxpayer compliance, we attempted to develop quantitative evidence on
whether a nonfiling problem might exist for foreign nationals living and
working in the United States. In order to determine whether aliens living
and working in the United States were meeting their tax filing responsi-
bilities, we attempted to identify a listing of such aliens that could be
matched to IRS' computerized file of individual taxpayer data (called the
individual master file). We interviewed officials of the State Depart-
ment, the Social Security Administration ($sA), and INS and found no
such listing was available. We did identify, however, certain nonimmi-
grant visa applications!' filed with INs that contained sufficient informa-
tion to allow for a computerized match against IR’ master file.

The State Department issues various types of visas depending on the
alien’s status or his/her purpose for wanting to enter the United States.
INS determines the admissibility of aliens seeking to enter the United
States in various visa categories. A review of INS’ statistics for fiscal
yvear 1986 (see app. II) showed that most of the nonimmigrants admitted
to the United States that year were temporary visitors. For example, of
the approximate 10.5 million nonimmigrants who entered the United
States in fiscal year 1986, about 7.3 million, or 70 percent, were catego-
rized as tourists. Further analysis of the statistics indicated that many
of the remaining nonimmigrants may not be subject to U.S. tax due to
their visa classification (diplomats, representatives to international
organizations, etc.)

Consequently, we decided to select our cases from among those nonim-
migrants who applied for visa types which, according to INS officials,
allowed for U.S. employment and would have the highest potential for
earning U.S, income. Those nonimmigrants fell into four categories—

'INS defines a nonimmigrant as an alien who sceks temporary entry to the United States for a spe-
cific purpose—as opposed to an immigrant, who is admitted as a permanent resident. It is important
to note that a nonimmigrant for INS purposes can be either a resident or nonresident alien for tax
purposes. Nonimmigrants include: foreign government officials, officials and employees of interna-
tional organizations, visitors for business and pleasure, students, trainees, temporary workers of dis-
tinguished merit and ability, and temporary workers who perform services unavailable in the United
States. Refugees also are considered nonimmigrants when initially admitted to the United States.
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treaty traders/investors;” persons of exceptional merit and ability, such
as professional entertainers, musicians, and models; journalists; and
intracompany transferces. For ease of presentation, future reference to
these categories will be by the type of visa they receive—E, 1, I, and
L.1 respectively.

Due to differing filing systems used by the NS district offices we visited
and the amount of missing information on many applications in the files,
we were unable to establish a universe of nonimmigrant applications.
The absence of a definable universe precluded us from developing a
sampling methodology that would allow us to project the results of our
computerized match nationwide.

Therefore, we selected a nonrandom sample of 545 nonimmigrant visa
applications from files maintained at InS district offices in San Fran-
cisco, California; Atlanta, Georgia; New York, New York; Dallas, Texas;
and Washington, D.C. In selecting nonimmigrant cases from INs’ files, we
chose those that could be matched easily to IRS” computerized taxpayer
files and which contained information to indicate that the alien had suf-
ficient income and physical presence in the United States to most likely
have a tax filing requirement. To that end, we selected applications from
INS’ files for those aliens who (1) had a social security number, (2) had
worked in the United States for at least a year before January 1984, and
(3) had a stated annual income of $20,000 or more. By selecting applica-
tion forms which indicated that the alien had been working for at least 1
year, we attempted to include only aliens that would have a tax pay-
ment responsibility. Under most U.S. tax treaties, if an alien is present
in the United States for less than a specified maximum number of days
during the tax year and certain other requirements are met, the alien
will be exempt from U.S. tax on income from working in the United
States. The information we obtained from these applications also
included the alien’s name, occupation, and country of origin.

After obtaining our sample, we had Irs match the aliens’ social security
numbers and names against RS’ individual master file to see if the aliens
had filed tax returns, If the match indicated that an alien had not filed,
we referred the case to RS Office of the Assistant Commissioner (Inter-
national). Collection personnel from that Office followed up on our

“Aliens from countries that have trade treaties with the United States and who are either (1% repre-
senting companics that carry on trade with the United States or {2) directing and developing busi-
nesses in which they have invested a substantial amount of capital,
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referrals in an attempt to determine whether the aliens were nonfilers
and, if so, whether they had valid reasons.

To achieve our second objective of assessing IRS’ programs for assuring
that aliens are meeting their tax filing and payment responsibilities, we
evaluated two compliance programs specifically targeted at nonresident
aliens and administered by the Offices of the Assistant Commissioner
(International) and the Assistant Commissioner {Collection) in coordina-
tion with IRs district offices. Irs does not have separate compliance pro-
grams targeted at resident aliens because IRS does not differentiate
between tax returns filed by those aliens and returns filed by U.S.
citizens.

The compliance programs we evaluated are known as the Nonresident
Alien Program and the Nonresident Alien Entertainer Program and are
directed at nonresident aliens of distinguished merit and ability, such as
entertainers and sports figures. According to INS statistics, about 54,426
aliens were admitted to the United States in fiscal year 1986 under the
H1 visa category. We interviewed program officials in the Office of the
Assistant Commissioner (International); reviewed documentation on the
results of their monitoring visits to some district offices; and analyzed
program procedures, including those involving coordination between IrS
and INS. We also interviewed six entertainment industry representatives,
including promoters and agents, to solicit their views on IRS’ administra-
tion of the Nonresident Alien Entertainer Program.

Under the Nonresident Alien Entertainer Program, we gathered infor-
mation on IRS’ procedures designed to eliminate excessive tax withhold-
ings from nonresident alien entertainers who earned income in the
United States. Nonresident alien entertainers are usually subject to a
withholding rate of 30 percent of gross receipts. However, RS may
reduce the rate after reviewing the entertainer’s projected income and
expenses. We identified and reviewed all reduced withholding agree-
ments between RS and nonresident alien entertainers that were in effect
during calendar year 1986 and compared them to IrS’ guidelines and cri-
teria for issuing and administering such agreements. Also, for those non-
resident alien entertainers who had entered into 1983 or 1984 tax
withholding agreements with 1rS, we obtained individual taxpayer
master file information to determine whether such aliens had met U.S.
tax return filing requirements in accordance with the terms of their
agreements.
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We also examined IrS’ efforts with respect to section 6851(d) of the
Internal Revenue Code, which requires that most resident and nonresi-
dent aliens departing the United States obtain from IRS a certificate of
compliance or “sailing permit.” The purpose of this requirement, which
is administered by RS’ Taxpayer Service Division, is to establish, before
an alien leaves the country, whether he or she owes the federal govern-
ment any tax returns and/or tax. We interviewed IrS program officials
responsible for administering this requirement; analyzed applicable cri-
teria, including the Internal Revenue Manual and IrS regulations; and
reviewed pertinent reports, memorandums, and statistics dealing with
the administration and enforcement of this program.

Our work was done from November 1985 through August 1987. We did
not test the accuracy or adequacy of the computer generated matching
data provided by IRS. Other than this exception, we performed our work
in accordance with generally accepted government auditing standards.
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Chapter 2

Insufficient Information Exis n the Extent of

—— —_— -_.._- -~ s A LL AT LS

Alien Compliance With Tax | Requirements

ms lacks sufflclent information to determine whether aliens living and
working in the United States are properly meeting their U.S. tax filing
and payment responsibilities. Because of that and in recognition of the
fact that aliens may not be filing federal income tax returns, the Office

Ul LIIE AbbldeJlL b()[[l[[llbbl()[lt‘l (IIILGI IldUUIldl) Ildb UEgUH a bLuuy to
assess whether and to what extent alien noncompliance is a problem,

Although 1RS has various studies and programs directed at identifying
IARS L%g:ks Data on individuals who fail to file required returns and who do not report all of
Allen UUlllPuance their taxable income, none, according to IgS officials, provide informa-
With Tax tion with which to measure the compliance level of resident or nonresi-

. dent aliens.

Requirements

IRS has a document matching program, internally referred to as the
Information Returns Program, which is one of several computerized
compliance programs within 1rs. Under this program, IrS matches infor-
mation returns such as wage, interest, and dividend statements with the
related individua! income tax returns. Through this matching process,
IRS is able to identify the under or overreporting of income and deduc-
tions and the nonfiling of tax returns. According to IRS officials, results
from the Information Returns Program are not captured in a2 way that
provides compliance information for resident and/or nonresident aliens.

The Taxpayer Compliance Measurement Program (TCMP) is IRS’ primary
vehicle for identifying the extent to which taxpayers are misreporting
income and deductions on filed tax returns. TCMP data are derived
through comprehensive audits of a randomly selected national
probability sample of filed returns. The weighted results of this sample
provide estimates of misreported income, deductions, exemptions, and
credits. An IrS Research Division official told us that TCMP results do not
break out income misreporting by alien taxpayers and that the number
of nonresident alien tax returns (1040NRs) in the TcMP samples would
probably be too few to draw any conclusions.

Although no estimates exist that quantify the level of alien taxpayer

noncompliance, indications are that such a problem may exist. In a 1987
publication on issues in international taxation, for example, the Organi-
sation for Economic Co-operation and Development' made the following

I'This is an international organization made up of 24 member countries, including the United States,
that have been actively involved in the prevention of tax evasion and other international tax admin-
istration issues.
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Results of GAO’s
Computer Match

observations about the taxation of income derived from aliens involved
in entertainment, artistic, and sporting activities:

“There are no reliable quantitative estimates available of tax non-compliance in this
[the entertainment] area, whether in terms of the amount of income involved or rev-
enue forgone. Nevertheless, where countries have undertaken systematic audits .

of these activities, they have shown clear evidence of non-compliance in this area.

“Whilst some countries do not consider such activities of major importance, given
the limited number of persons involved in international activities of this sort and
the relatively small amounts of revenue involved, there is general agreement that
where a category of —usually well-known—taxpayers can avoid paying taxes this is
harmful to the general tax climate, which therefore justifies coordinated action
between countries.”

In a January 1985 memorandum to the Assistant Commissioner (Collec-
tion), the Director of 1rs’ Foreign Operations District® noted that the
Department of State had expressed a concern that certain aliens (those
with E, H, and L visas) were failing to file tax returns and pay taxes.
The Director noted also that the Department of State had suggested that
IRS coordinate with INs and $sa to institute a system which would iden-
tify aliens with certain types of visas. In response to that suggestion and
related correspondence from IRS officials overseas, the Director recom-
mended that the Assistant Commissioner’s office pursue this issue.
According to an August 21, 1985, memorandum, 1RS was considering a
test of compliance among £, H, and L. visa holders using the Philadelphia
Service Center. With the initiation of our work in November 1985, how-
ever, IRS delayed any further alien compliance research pending our
results.

We tried to quantify whether and to what extent an alien nonfiling
problem existed by matching a nonrandom sample of 545 nonimmigrant
visa applications obtained from INS against data in IRS individual tax-
payer master file for tax years 1981 through 1985. That match occurred
in July and August 1986—after the due date for filing 1985 returns. As
shown in table 2.1, the match produced results indicating that 135 of the
545 aliens in our sample had either not filed a tax return or had stopped
filing a return sometime over the 5-year period.

In May 1986, IRS abolished the Foreign Operations District and transferred responsibilities to the
newly created Office of the Assistant Commissioner {International).
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Tabie 2.1: Initial Results of GAO’s

Computer Match for Tax Years 1981

Through 1985

]
Number of aliens

Who

Who stopped Total aliens

filed filing referred Percent
Alienvisatype  Insample noreturn  returns® 1o IRS  of sample
& .8 e o878
M _ e .. 8 18
L &z . 38 06
S4B 4 % 30 55
Other % & _ % % 29
Totals 545 35 100 135 24.8

Aaliens in this category are those who, according to our match, filed returns for some but not all of the
years for which they appeared to have a filing obligation. Because we had no way of knowing if there
was a legitimate reason for the cessation of filing, we referred those aliens to IRS for follow up.

"The “other" category incluges visas provided to fareign government officials, temporary visitors for
business reasons, and students. These aliens were inadvertently included in cur sample.

We asked 1rS to follow up on the 135 aliens to determine (1) whether
they should have filed a tax return and, if so, (2) whether and to what
extent any tax liability existed. IRS first conducted a second match of the
master file to see if any returns had been posted to that file after we had
conducted our match. For expediency purposes, RS’ second match was
limited to tax years 1983, 1984, and 1985 because information for those
years was readily available. Taxpayer information for years beyond the
3 most current years must be specially requested from 1rS’ Martinsburg,
West Virginia, computer facility—a step which we did for our July to
August 1986 match. As a result of the second match, in December 1986,
Iks identified 26 aliens who had filed tax returns and thus were deter-
mined to be compliant An IRS official said these 26 cases involved
returns that had been posted to the master file after our first match.

For the remaining 109 cases, IrRS mailed a letter requesting that the
aliens forward copies of their filed tax returns if they had filed or com-
plete an attached questionnaire if they were not required to file. Of the
109 aliens, 42 responded to IrS’ letter. All 42 provided reasons why they
had no outstanding filing requirement—the predominant reason being
that they were not in the United States during the year in question—
and IRS closed their cases. IR was able to verify some of the reasons
through documents submitted by the aliens, but other reasons were
unverified. Another 22 cases were closed after RS’ letter was returned
undeliverable or was delivered but unanswered. Of the 22 cases, 14
were closed because 1Rs had determined, through a check of INS’ records,
that the alien had left the United States (even though 6 had left after

Page 16 GAQ/GGD-88-54 Alien Taxpayer Programs



Chapter 2
Insufficient Information Exists on the Extent
of Alien Compliance With Tax Requirements

the tax year in question and thus might have been liable to file) and 8
were closed because the only address IRS had for the alien was a foreign
one.

In summary, IR’ second match and follow-up letter resulted in 90 of 135
cases being closed. Of the 45 remaining cases, 21 involved letters that
were returned to IRS as undeliverable and 24 involved letters that were
delivered but were unanswered by the alien. Unlike the undelivered or
unanswered cases that s had closed above, these 45 involved aliens
who had addresses in the United States and for which 1rs had no evi-
dence to suggest that they had left the country. Irs had originally
intended to refer such cases to collection personnel in RS’ district offices
for further follow up. ks officials in the national office subsequently
decided, however, that it was not cost effective to continue pursuing
these cases and did not refer any. In reaching that decision, IS noted,
among other things, that (1) INS’ records were incomplete and thus some
of the 45 aliens had probably left the United States and (2) there was
little chance that the aliens whose letters had been returned undeliver-
able could be located.

IRS’ reasons for closing the 135 cases are summarized in table 2.2.
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Table 2.2: IRS’ Disposition of Alien Cases  EEEEEEGEGEGEG—G

Reterred by GAO Reason cited by IRS in closing cases ___ Number of cases
Alien filed return per results of IRS” second match of taxpayer
master file. ) _ 26
Alien left the United States before the tax \ year in questlon and
therefore owes no tax. 13

Alien was married and filed under spouse s social securlty number
for 1 or more e years. 10

IRS’ letter was returned undeliverable (three oases) or unanswered
(five cases). Because the alien had a foreign address, IRS decided
to close the case. &

Alien with a domestic address did not answer RS letter. After
checking with INS, IRS determined that the alien had left the United

States before the lax yearin questlon and thus was not liable. 8
Alien had filed under the correct social security nurmber but the
wrong number was entered on INS documents, 7

Alien with a domestrc address who did not answer IRS letter. After
checking with INS, IRS determined that the alien had left the United

States after thaﬂaxlear m guestion. - e
Alien was exempt from tax-—resided in the United States less than
90 days. 4

Other—for ¢ example the alien's visa exempted'the halder from
paying income taxes or the alien's income was below the amount
for whlch areturn must be filed. 8

IRS" letter was returned undeliverable (21 cases) or unanswered (27 -
cases). Although alien had a domestic address, IRS decided the
case was not cost effectlve to pursue. 458

Total ' ' 135

“Unlike the other cases, these 59 were closed not because of any evidence that the alien had no out-
standing filing requirement but because RS’ letters to the aliens were unanswered or undelivered or
because the atien had apparontty left the country, making further follow up more difficult and lgss cost
effective.

IRS Has Begun q Study A]thoug}} IRS d1d p()t _produce any evidence of_noncomplia:r_lce- in pursuing
, . our cases, officials from the Office of the Assistant Commissioner (Inter-

of Alien C()mphance national) reported that our efforts gave them ‘“‘an excellent opportunity
to gain some experience and refine our research techniques for a much
broader study of alien compliance.”” Accordingly, the Office decided to
conduct a compliance study of aliens with the same four visa types that
we used. The study, as originally planned, was to involve between 2,000
and 5,000 names randomly selected from an INs computerized data base
and was to address the following issues:

+ The projected percent of aliens who are noncompliant.

«  Whether certain visa holders are more likely to not file and not pay.

« Whether aliens from certain countries are more likely to not file and not
pay.
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Conclusions

Whether existing programs are sufficient to ensure compliance.
The cost effectiveness of establishing a separate program to ensure alien
compliance.

IRS subsequently modified the study’s scope but still intends to address
the previously mentioned issues. On October 21, 1987, the Assistant
Commissioner (International) sent a letter to INS requesting that it pull a
random sample of 400} aliens who (a) entered the United States before
July 1, 1986; (b) are still present in the United States; (¢) were born on
or before December 31, 1962; and (d) have either an E, H1, I, or L1 visa.
An official in the Assistant Commissioner's office told us that ks would
check the 400 names against its computerized tax files and would send
letters to the aliens if warranted. He said that results were not expected
until the fall of 1988 and that rS would decide, based on the results,
whether further work will be done.

IS has no data that specifically focuses on the extent to which aliens are
complying with U.S. tax requirements. 1rS officials responsible for alien
compliance recognize the need for such information and have designed a
study to start getting it. One of IRS’ criteria for identifying aliens to be
included in its study is that the alien still be in the United States. That
constraint confirms what our study indicated—once an alien leaves the
United States, attempts to pursue him or her become more complicated.
Of the alien cases we referred to Irs for follow up, 59, or 11 percent of
our initial sample, were closed not because of any evidence that the
aliens had no outstanding filing requirement but because 1RS’ letters to
the aliens were unanswered or undelivered and kS knew or suspected
that many of those aliens had left the United States.

In our opinion, the fact that many aliens are only in the United States
temporarily and the difficulties that arise in trying to enforce compli-
ance once they leave make it imperative that IRs take reasonable steps to
ensure compliance while they are still in the country. That issue is dis-
cussed in chapter 3.
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IRS Could Do More to Ensure That Alens Meet
Their Tax Obligations

IRS Does Not Monitor
or Actively Enforce
the Alien Sailing
Permit Requirement

The three primary vehicles available to IRS to help it ensure that aliens
satisfy their tax responsibilities before leaving the United States are a
legislative requirement that certain departing aliens obtain & departure
permit and two programs that are directed at nonresident aliens. The
legislative requirement is not being monitored or actively enforced and
the programs are not being administered in accordance with established
procedures. Because 1ks has insufficient management information on the
results of its alien compliance efforts, neither it nor we are in a position
to assess the effectiveness of those efforts and thus are in no position to
decide whether significant changes are warranted. In our opinion, how-
ever, there are changes that IRS can make to existing alien compliance
efforts, seemingly without a large increase in resources, to better ensure
that aliens have satisfied their tax obligations before leaving the United
States.

RS does not monitor or actively enforce compliance with a statutory
requirement,! established in 1921, that most aliens departing the United
States obtain a certificate of compliance or “sailing permit.”’ The pur-
pose of this requirement is to establish whether a departing alien owes
the U.S. government any tax returns and/or tax and to satisfy that obli-
gation before he or she leaves the country. An alien’s ability to leave the
United States without obtaining the required sailing permit does not
mean he or she has left behind an outstanding tax liability, but it does
mean that the opportunity exists.

A sailing permit can be obtained by filing one of two forms with an 1rs
district office at least 2 weeks before leaving the United States. Form
1040C is used by aliens leaving the United States to report both income
received and income reasonably expected to be received during the tax
year. Form 2063 is filed by departing aliens with no taxable income or
by resident aliens who will be returning to the United States and whose
tax liabilities are current. The filing of one of these forms does not
relieve an alien of the obligation to file an income tax return (1040 or
1040NR) as required by law.

Not all departing aliens have to obtain a sailing permit. Some, such as
diplomatic representatives of foreign countries, their families, and their
servants, are exempted from the sailing permit requirement for reasons

ISection 6851(d) of the Internal Revenue Code provides that “no alien shall depart from the United
States unless he first procures from the Secretary [of the Treasury] a certificate that he has complied
with all the obligations imposed upon him by the income tax laws.”
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of international comity. Others, such as tourists, business visitors, crews
on foreign transportation carriers, students, and industrial trainees, are
exempted based on the transitory nature of their stay in the United
States.

Taxpayer service personnel in IrS’ district offices are responsible for
processing requests for sailing permits. As discussed in IRS Publication
519 (U.S. Tax Guide for Aliens), an alien seeking a sailing permit is sup-
posed to bring several records to the district office including

copies of U.S. income tax returns filed for the past 2 years and receipts
for taxes paid on those returns;

receipts, bank records, cancelled checks, and other documents that sup-
port deductions, business expenses, and exemptions claimed on the
returns;

employer statements showing wages paid and taxes withheld from Jan-
uary 1 of the current year to date of departure, if the alien was an
employee; and

a profit-and-loss statement, prepared for the period from January 1 of
the current year to the date of departure, if the alien was self-employed.

If it is determined that the alien owes any tax, he or she must either
(1) pay that tax, (2) post a bond acceptable to kS, or (3) submit a letter
from the alien’s employer guaranteeing payment of the tax. Taxpayer
Service officials in IrS’ national office said that information on the
amount of tax dollars collected as a result of the sailing permit process
is not collected nationally nor is it readily available at the district
offices.

IRS Has No Assurance
That Required Sailing
Permits Are Being
Obtained

According to RS, the number of 1040Cs filed with IRS dropped from
about 176,000 in calendar year 1960 to 1,245 in fiscal year 1986. In
comparison, according to a February 1985 1rs research document, there
was a tenfold increase in the number of aliens present in the United
States between 1960 and 1983, and that over the same period the
number of alien departures to total alien population in the United States
remained relatively constant. We were unable to gather any historical
information on the filings of Form 2063 because kS does not maintain
such statistics.

Iks does not know how many aliens should be filing for sailing permits

and thus has little basis for knowing the extent of compliance with that
requirement. That was illustrated by the results of a 1987 internal audit
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of IrRS’ processing of certain international returns and documents. During
that andit, S’ Internal Audit Division reviewed a sample of filed Form
1040Cs to determine whether the aliens involved had also filed required
tax returns (1040 or 1040NR). The auditors found that the aliens, with
few exceptions, had filed those returns. The auditors reported, however,
that:

“‘we were unable to identify from IRS records taxpayers who did not file Forms
1040C and related 1040NR or 1040. The Service needs outside information, such as
Immigration and Naturalization Service or State Department information to deter-
mine the extent of noncompliance among departing aliens. Such information should
include the extent of border checks for evidence of certificates of tax compliance.”

The above information was conveyed to various IRrS officials in a May
1987 briefing paper. On July 23, 1987, a representative of the Office of
the Assistant Commissioner {(International) told us that no action had
been taken or was planned on the auditors’ suggestion.

Neither the law establishing the sailing permit requirement nor its legis-
lative history indicate how the requirement is to be enforced. As sug-
gested by Internal Audit, border checks are one possibility. In that vein,
both IRS regulations on the requirement and an RS publication indicate
that an alien attempting to depart the United States without a sailing
permit will be subject to an income tax examination by IRS at the point
of departure. IS Taxpayer Service officials told us, however, that no
such examinations have occurred and that IrRS does not enforce the sail-
ing permit requirement by checking departing aliens for possession of
permits. They believed such a procedure would be both expensive and
of limited value to rs

Because INS and the 11.S. Customs Service maintain a presence at major
U.S. departure points, we inquired as to whether they checked departing
aliens for sailing permits. Both agencies said they did not nor were they
required to monitor departing aliens for tax clearances. INS did include a
paragraph on U.S. federal tax information, including the requirement to
obtain a sailing permit, in a publication made available to aliens entering
the United States.

IRS Has Reviewed
Enforcement of the Sailing
Permit Requirement

IRS has primarily relied on aliens voluntarily complying with the sailing
permit requirement. However, a task force representing IrS’ major func-
tional areas met several times in the spring of 1983 to consider the feasi-
bility and utility of enforcing the requirement. The group concluded, in
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an August 1983 memorandum to an Assistant to the Commissioner of
Internal Revenue, that the sailing permit could be a valuable compliance
tool but a new system to enforce the requirement would not be appropri-
ate. The conclusion was based on their belief that “IRS can not impose a
sanction on a violator nor effectively use information of violations of
the sailing permit requirement.” The task force reported, for example,
that knowledge of an alien’s failure to obtain a sailing permit before
departure would not be sufficient reason for ks’ collection function to
open an investigation given the fact that there may not be a tax
liability .2

Although the task force did not recommend a new system for enforcing
the sailing permit requirement, it did recommend a number of changes
aimed at improving voluntary compliance with the requirement. One of
the primary recommendations was to amend existing rS regulations to
remove the burden of obtaining a sailing permit from those aliens that
the task force believed “do not pose a significant compliance problem.”
Included among those aliens were nonresident aliens who are present in
the United States under a visa that does not allow them to be employed
or do not earn more than $3,000 in the United States. Also included were
most resident aliens because the task force felt that such aliens have
economic, social, or family ties to the United States thereby making it
unlikely that their temporary departure on a vacation or a business trip
would increase the risk of 1rS being unable to coltlect taxes due from
them.

The task force also recommended that IRS increase the amount of infor-
mation disseminated to aliens about the sailing permit requirement,
They believed that voluntary compliance with the requirement could be
increased by publicizing its existence and the steps aliens must take to
comply. Specifically, the task force recommended that IRs:

“Distribute information on I .S, tax laws that apply to nonresident alien individuals
and on the sailing permit requirement by having U.S. embassies hand out pamphlets
with U1.5. visas (other than tourist visas).”

Currently, information on 1].S. tax laws is made available to aliens as

they enter the United States in the form of an INS publication that con-
tains information on a variety of topics in addition to tax. The task force

2IRS' collection function is concernad with collecting outstanding tax liabilities and consequently
looks 10 the amount of the linbility involved when evaluating 4 case.
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Nonresident Alien
Compliance Programs
Are Not Being
Administered
According to IRS
Procedures

believed that incoming aliens immediately discarded most of the infor-
mation they received when entering the country and that aliens would
more likely read information received with their visas and thus become
aware of any potential U.S. tax obligations.

An official of 1rs” Office of Chief Counsel told us that IrRS has not acted
on any of the task force’s recommendations, except to draft changes to
the sailing permit regulations. The draft regulations, which were
intended to streamline the sailing permit requirement, were forwarded
to the Treasury Department’s International Tax Counsel for review in
March 1986. The regulation project was subsequently closed, however,
before the revisions could be finalized, due to higher priority regulation
projects generated by passage of the Tax Reform Act of 1986.

In discussing irs efforts to ensure that aliens satisfy their U.S. tax
responsibilities, it is important to distinguish between employed and
self-employed aliens. The former are subject to the same withholding
and information reporting requirements as U.S. citizens; the latter are
subject to unique withholding requirements. Personal service income
earned by self-employed aliens is subject to withholding at a rate of 30
percent or at a lower rate specified in the tax treaty between the United
States and the alien’s country. Because self-employed aliens are subject
to different withholding requirements and because the potential for non-
compliance among self-employed aliens may be greater than among
employed aliens, IkS believes that its nonresident alien compliance pro-
grams would be most effective if they focused on ensuring that self-
employed aliens are having the appropriate amount of income tax with-
held. Those compliance programs, implemented by 1RS in the 1970s and
referred to as the Nonresident Alien Program and the Nonresident Alien
Entertainer Program, are not being administered according to estab-
lished procedures.

Nonresident Alien
Program

Section 56(10)2 of the Internal Revenue Manual establishes a Nonresi-
dent Alien Program that is administered by collection personnel in 1rs’
64 district offices and in the Office of the Assistant Commissioner
(International) in Washington, D.C. This program deals with aliens who
have been granted I1-1 visas. Those visas are usually granted to aliens of
distinguished merit and ability, such as entertainers and sports figures,
to perform services of an exceptional nature. INS reported that 54,426 H-
1 visa holders entered the United States in fiscal year 1986.
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Program procedures provide for INS to send a copy of its Form I-171C,
Notice of Approval of Nonimmigrant Visa Petition, to the IRS district
office closest to the INs office that approved the alien’s request for a
visa. Rather than send IRS a copy of this form for each alien who is
issued an H-1 visa, INS sends a copy only for those aliens who expect to
obtain earnings in excess of a specified dollar amount. The nonimmi-
grant approval notice contains the alien’s name and length of stay and
includes basic information about the person in the United States (known
as the petitioner) who filed the request with NS to authorize the alien’s
stay in this country.

Because nonresident aliens frequently stay in the country only a brief
time, according to IRs, it is important that district offices process the INS
forms expeditiously. Irs procedures call for district collection personnel
to attempt to identify and contact anyone who may be paying compen-
sation to the H-1 visa holder in order to assure that proper withholding
occurs. In doing so, collection personnel are supposed to visit local INS
offices to review their files on the nonresident alien, including INS Form
1-129B, Petition To Classify Nonimmigrant As Temporary Worker or
Trainee. This form asks for information on where the nonresident alien
will be working, the level of his or her income, and the duration of his or
her U.S. employment.

If the InS file indicates that the alien is a self-employed performer, col-
lection personnel, depending on the amount of time before the alien’s
appearance, are to send the promoter of the event a withholding agent
contact letter (see app. 11I) and/or visit the promoter to determine who
is responsible for withholding the tax and to ensure that the withhold-
ing agent is aware of the tax responsibilities. IRS procedures also require
that districts immediately advise the Office of the Assistant Commis-
sioner (International) of any case involving a self-employed nonresident
alien if the alien’s gross income is projected to exceed a specified dollar
amount or if the district office becomes aware that the alien had prior
contact with the Office of the Assistant Commissioner (International).
According to IRS, most cases meeting these criteria involve aliens who
are entertainers, actors, or athletes, or who are in other professions that
may produce high income. The Office of the Assistant Commissioner
(International) was designated to handle these cases because of its
expertise with aliens and, as discussed later, the potential for entering
into withholding agreements with the aliens as part of the Nonresident
Alien Entertainer Program.
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IRS has limited operating statistics and performance data on the Nonresi-
dent Alien Program. For example, no aggregate data was available on
the number of INs Form 1I-171Cs (also referred to as H-1 leads) sent to
and processed by collection personnel at the various IRS district offices
around the country. The only program statistics available were obtained
from field visits made to six IkS district offices in California, Maryland,
Nevada, and New York by representatives from the Offices of the Assis-
tant Commissioner (International) and the Assistant Commissioner (Col-
lection). This data showed that H-1 leads at four of the six IRS district
offices were backlogged or were not worked in accordance with pre-
scribed collection procedures. At one IRS district office, for example, it
was reported that the H-1 program was not a high priority and that a
large number of H-1 leads were found stored at the district office
unassigned.

IRS reports prepared on the above field visits showed that district office
personnel seldom visited INS offices to review their files. Further, 1rs
documents showed that certain district offices were doing little to screen
H-1 leads in an attempt to identify those involving aliens with either
high income levels or short U.S. visitation periods. We asked INS person-
nel from two district offices about visits from RS, and they confirmed
that such visits were rare.

We also found that 1rs district office collection staff were referring few
H-1 leads to the Office of the Assistant Commissioner (International).
We reviewed program files maintained by the Assistant Commissioner's
office for 1986 and identified only one H-1 lead that an IRs district office
had referred to the national office. This problem was confirmed by a
representative of the Office of the Assistant Commissioner (Interna-
tional) who reported in October 1986 that he had received no district
office referrals since assuming his position in April 1986 and had identi-
fied closed leads in one of five districts he visited that should have been
referred to the national office.

Another representative from Irs’ Office of the Assistant Commissioner
(International) told us that district offices were not routinely sending
withholding agent contact letters to local box offices to verify that an
alien entertainer may be performing and to establish a withholding
agent that igs could hold responsible. In addition, we noted that the
withholding agent contact letter had not been revised since 1977 and
contained outdated information. The letter points out, for example, that
the withholding agent should use Form 512 to deposit the withheld
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taxes, but that form no longer exists. Other areas of the contact letter
that we believe should be revised are identified in appendix III.

Problems with the Nonresident Alien Program, such as those discussed
above, might be mitigated if specific district office personnel were desig-
nated, as required by program procedures, to coordinate the program at
the local level. This lack of local program direction and the problems it
causes were confirmed in district office visitation reports we obtained
from RS’ Office of the Assistant Commissioner (International). Problems

cited at one district office included the collection staff’s unfamiliarity

with the Internal Revenue Code section dealing with the withholding of
tax on nonresident aliens, and the district’s inability to maximize its
alien collection efforts due to poorly trained staff working H-1 leads. IS
program officials have developed a draft of proposed changes to the
Internal Revenue Manual to better clarify district office procedures for
working H-1 leads and training materials are being developed to supple-
ment the revised procedures. We believe the designation of specific dis-
trict office personnel to coordinate the program at the local level would
help ensure that the procedures and training materials have their
intended effect.

Another factor contributing to the problems discussed above may be the
fact that the information district offices are receiving from INS provides
little basis far screening -1 leads to identify ones that would seem to
warrant follow up. The Form E171C that district offices receive from INS
contains little more than rhe alien’s name and some indication as to how
long he or she will be in the country. However, there is another INs form
(Form I-129B, Petition to Classify Nonimmigrant as Temporary Worker
or Trainee), which contains information as to where the alien will be
working, the period during which he or she will be working, the amount
of wages he or she will be receiving, and the amount and nature of any
other expected compensation. Also, in cases involving a petition for an
H-1 visa, the INS instructions specify that copies of written contracts or
summaries of oral contracts between the alien and the petitioner must
be attached to the form. We believe that district office IRS personnel, in
trying to assess the II-1 leads received from Ins, would find the kind of
information on or attached to Form [-129B more helpful than the infor-
mation on [-171C.

Current RS procedures provide for IRS personnel to obtain such informa-
tion by visiting INS offices and reviewing their files. However, access to
such files has become more difficult for RS personnel due to changes in
INS’ processing and filing of [-129B information. According to an INs

Page 27 GAOQ/GGD-88-54 Alien Taxpayer Programs



Chapter 3
IRS Could Do More to Ensure That Aliens
Meet Their Tax Obligations

headquarters adjudication official, effective August 1986, INS changed
from a district to a regional service center format for processing a
number of visa-related adjudication forms. Because of the change, Form
[-129B and related information are now filed and stored at one of four
INS regional adjudication centers rather than INs district offices. An Irs
nonresident alien program official told us that he was aware of this
change and was considering proposing te INS the possible redesign of the
INS H-1 lead (Form 1-171C) as a way of IS gathering needed INS informa-
tion. Such a change might also reduce RS’ need to visit INS to review its
H-1 lead files.

Nonresident Alien
Entertainer Program

In its 1987 publication on international taxation, the Organisation for
Economic Co-operation and Development discussed the problems inher-
ent in trying to ensure compliance by alien taxpayers. It noted that:

‘‘Most difficulties arise with self-employed artistes and athletes, and it is mainly for
them that an effective information-gathering system is desirable. Yet, it is usually
difficult to identify and locate such people, even in cases where written contracts
exist, because of a number of factors: the use of pseudonyms or stage names on
agency contracts; the use of false social security numbers where these are noted on
entertainment contracts; the fact that payments for services are made in cash, after
deductions for agents’ fees; the difficulty inherent in tracing and locating people
two or three years following the rendering of the service.”

IRS has a specific program directed at ensuring that high income self-
employed aliens (who would often, but not always, be entertainers,
actors, or athletes) pay appropriate taxes. That program, known as the
Nonresident Alien Entertainer Program, is administered by the Office of
the Assistant Commissioner (International) and centers around use of
withholding agreements between IRS, the alien (hereinafter referred to
as the entertainer), and a withholding agent.*

According to Entertainer Program procedures, the national office pro-
gram coordinator is to “control 'leads’ on nonresident alien entertainers,
etc., entering the U.S.” Potential sources for such leads include Irs dis-
trict offices, INS, trade journals, and newspapers. Based on those leads,
the coordinator is supposed to (1) contact the responsible parties to
obtain information on the entertainer’s itinerary and expected receipts
and (2) determine whether a withholding agreement is necessary. We
conducted a limited test to assess the effectiveness of the process for

*A withholding agent is 4 promoter, booking agent, or the like who is responsible for withholding the
tax and remitting it to IRS. Some withholding agents serve in that capacity for several entertainers.
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Terms of Withholding
Agreements Not Being Met

identifying program leads. We identified, from entertainment industry
journals, a judgmental sample of 20 entertainers, most of whom were
classical artists, who performed in the United States during 1985 or
1986. The Office of the Assistant Commissioner (International) had alien
lead information on one of those entertainers—a rock group. The Enter-
tainer Program coordinator told us that he did not initiate contacts with
classical artists because (1) many worked for their governments and
thus would be exempt from withholding and (2) classical concerts de not
generate nearly as much gross revenues as do rock concerts. We did not
have enough information on the entertainers in our sample to determine
if they were working for their governments and/or what revenues they
expected to gross.

As noted earlier, a key aspect of the Nonresident Alien Entertainers Pro-
gram is the withholding agreement between IRS, the entertainer, and the
withholding agent. IrS refers to that instrument as a centralized with-
holding agreement (CWa) because it serves to consolidate the payment of
withholding tax with one person (such as the tour promoter) rather
than requiring someone at each stop on the tour to withhold taxes.

Nonresident Alien Entertainer Program procedures further describe the
Ccwa as follows:

“Section 1441 of the Internal Revenue Code . . . sets forth withholding requirements
for nonresident aliens earning money in the U.S. Generally, the rate of withholding
is 30 percent of gross receipts for specified types of income, including personal ser-
vice income. It is our position that nonresident alien entertainers are, in absence of
strong evidence to the contrary, subject to withholding at the 30 percent rate, even
if they claim that they are entitled to treaty benefits or that they are employed by a
U.S. corporation since the validity of such claims generally cannot be determined
until the end of the taxable vear.

“Our experience in this area, however, indicates that rigid adherence to the 30 per-
cent rate creates a financial hardship, which could result in cancelled tours and loss
of any revenue to the Government. Also, in many instances in the past, entertainers
received huge refunds when they filed their tax returns because the 30 percent rate
does not always take into account lawful deductions incurred during the tour.
Therefore, it is our practice to consider a CWA which provides for decreased with-
holding, based on a careful review of the projected income [and] expenses, and
which contains certain concessions from the nonresident alien and withholding
agents.
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“The purpose of the agreement is to closely approximate the amount of tax which,
in our opinion and based on our experience, will be owed ultimately by the
taxpayer.”

RS’ decision to use a ¢wa in a particular case depends on such things as
the tour’s estimated gross receipts, the length of time remaining before
the tour is to start, and IRS’ past experience with the prospective parties
to the cwa (were the conditions of prior cwAs met, were filing require-
ments satisfied, ete.).

In sighing a cwA, the withholding agent agrees, among other things, to
file a final tour accounting within a specified amount of time after the
end of the tour and the entertainer agrees to file an income tax return
after the end of the tax year. Our review of 1rs’ files indicated that with-
holding agents and entertainers are not always complying with those
terms.

In February 1987, for example, we reviewed IRS’ files for the 43 cwas
that were in effect during calendar year 1986 to see whether required
final tour accountings had been submitted. Those accountings are sup-
posed to show all income received and all expenses paid by the enter-
tainer in connection with the performance of services in the United
States during his or her tour. Irs uses the final accountings to evaluate
the correctness of the withholding tax paid by the foreign entertainer in
accordance with the withholding agreement. Cur review of Irs’ files
showed that final tour accountings had not been submitted for at least 7
of the 43 cwas and that those accountings were from 1 to 16 months
overdue with most being 5 months or longer overdue.

The Office of the Assistant Commissioner (International) has attempted
to deal with the problem of unsubmitted final tour accountings by send-
ing letters to noncompliant withholding agents reminding them of their
responsibilities and the potential consequences associated with noncom-
pliance. In one letter, for example, IrRS advised the withholding agent
that final tour accountings for nine entertainers were outstanding. The
letter noted that:

““This delay in receiving tour information has been a continuing problem for at least
a year and can no longer be tolerated . . . . Failure to comply may result in our
refusal to enter into furure withhelding agreements with your firm.”
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Conclusions

Despite problems in receiving final tour accountings in a timely manner,
we are aware of no instance in which 1rs has refused to enter into subse-
quent withholding agreements with the entertainer or withholding
agent, We tried to get some overall information on the results that
derive from IRS’ review of final tour accountings but none was available.
In commenting on our draft report, 1rRS said that during the period of our
review, they established an automated system which records such data
as the number of cwas issued and the amount of withholding collected as
a result of these agreements including any additional money collected
after final tour accountings were reviewed.

We also reviewed IrS’ files for the 107 foreign entertainers who entered
into cwas for either tax year 1983 or 1984. Our review showed that as of
March 5, 1987, at least 30 of the entertainers had not filed a year-end
tax return (1040NR) contrary to Entertainer Program procedures and
specific cwa provisions. Also, of the 30 entertainers, 2 had returned to
perform in the United States during 1986 and had entered into subse-
quent CWAs with IRs.

Officials from the Office of the Assistant Commissioner (International)
said they were not overly concerned that some entertainers had not filed
year-end tax returns as required. Instead, they believed RS’ interests
were protected because some taxes had been collected through the
reduced rate withholdings. They pointed out, also, that even if some of
those entertainers had filed, there may have been no tax liabilities
involved if the tours had resulted in losses or in minimal profits that
were exempt from U.S. taxation pursuant to tax treaties.

Nonresident aliens pose a unique problem for the tax administrator
because they are only in the country temporarily. Once they leave the
country, attempts to enforce tax requirements become more difficult. IrS
has mechanisms in place that are intended to deal with that problem by
ensuring an alien’s compliance before he or she leaves the United States.
Those mechanisms include a statutory provision that is not being
enforced and may, in fact, be impractical to enforce, and programs that
are not being administered in accordance with established procedures.

kS does not have the kind of information needed to assess those alien
compliance efforts. [t does not maintain aggregate information, for
example, on (1) the number of sailing permits issued and the amount of
tax collected as a result of the permit process, (2) the number of alien
leads received from INS and the results obtained, or (3) the results that
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derive from final tour accountings. That kind of information is needed
to assess the effectiveness of current efforts and to provide a basis for
deciding whether significant changes to those efforts are warranted.
Without such information, neither IrRs nor we can answer such questions
as:

Is IRs directing an appropriate level of resources at enforcing alien
compliance?

Do the results of the sailing permit activity point to the need for more
active enforcement to better ensure that aliens have such a permit
before leaving the country or do the results, in combination with the
practical considerations of trying to enforce such a requirement, war-
rant a recommendation that Congress rescind the requirement?

Is 1rS’ focus on nonresident aliens who receive H-1 visas, and entertain-
ers in particular, appropriate or should other INS visa categories of
aliens be included?

Shouid 1RS be more active in enforcing the terms of central withholding
agreements?

The study IRs has initiated as discussed in chapter 2 should provide
some of the data needed to answer these questions. In addition, how-
ever, IRS needs to start gathering information on the results of its com-
pliance efforts. Until 1rs has that information and is in a position to
decide whether major changes are needed, there are certain steps we
think should be taken now to better ensure that existing compliance
efforts are functioning efficiently. Those steps are directed at ensuring
that incoming aliens are aware of their tax responsibilities and that Irs’
compliance efforts are appropriately focused. As such, they should lead
to a more efficient use of existing resources rather than the expenditure
of significantly more resources.

To better ensure that aliens understand their tax responsibilities, IrS
should arrange with the Department of State to have U.S. embassies
provide information on 11.S. tax laws and the sailing permit requirement
to aliens when they obtain their visas. That kind of educational effort,
which can be targeted at aliens who are required to obtain sailing per-
mits, may be more effective than one that relies on the distribution of
materials to all aliens as they enter the country.

To better ensure that existing compliance efforts are appropriately
focused, IRS should work with INS to identify steps that can be taken to
better meet RS’ information needs. Because IrS has determined that its
compliance programs should be primarily directed at self-employed
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Recommendations to
the Commissioner of
Internal Revenue

aliens, its discussions with 18 should focus on the kind of information
that would help IrS’ district office personnel identify aliens meeting that
criterion. The N8 document (Form -171C) that 1rs district office person-
nel receive does not completely serve that purpose. INS has other infor-
mation in its files (such as Form I-129B) that may be more useful to 1Rrs,
but recent changes to INS’ filing and record keeping procedures may
hamper I8S’ ability to obtain such information.

RS’ alien compliance efforts might also be enhanced if certain district
office personnel were assigned responsibility for coordinating those
efforts. Those coordinators could help ensure that district office person-
nel understand Irs’ alien compliance programs and that the programs
operate as intended. In conjunction with this effort, 1rs should update
the form letter used to contact withholding agents under the Nonresi-
dent Alien Entertainer Program.

We recommend that Irs:

Begin collecting the kinds of management information needed to assess
the effectiveness of its alien compliance efforts. That information
should include, but not necessarily be limited to, the number of tax com-
pliance certificates 1ssued and the amount of tax collected as a result of
that process, the number of alien leads received from INS and the results
obtained, the results that derive from final tour accountings, and the
overall program costs and tax revenue associated with 1rRS” administra-
tion of its alien compliance efforts.

Arrange with the Department of State to have U.S. embassies distribute
information on the potential tax obligations of aliens, including where
applicable, the need to obtain a tax compliance certificate.

Obtain from INS the kinds of information necessary to better meet IRS’
nonresident alien information needs. This might include the possibility
of INs revising Form I-171C to include additional information that would
be useful to IS or sending Form I-129B to IRrs.

Designate district office personnel responsible for coordinating nonresi-
dent alien compliance efforts.

Review and revise, as appropriate, the text of the withholding agent
contact letter (Letter 1142(DO)) to bring it into conformity with current
RS forms and information.
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The Comptroller of the U. S. Department of State and the Commissioner
of Internal Revenue commented on a draft of this report in their Janu-
ary 27, 1988, and February 17, 1988, letters, respectively. (See app. [V
and V.) We also solicited comments from the Commissioner of the Immi-
gration and Naturalization Service and received verbal comments on his
behalf from a representative of INS’ Office of Program Inspection. Ix8
had no comments relative to the report’s findings, but provided some
clarifying information. Regarding our recommendation that RS obtain
additional alien information from INS, the INS representative said that INS
would be willing to discuss the matter with RS provided RS develops a
viable program for using the information. Further, INs expressed a pref-
erence for providing such alien information to IR$ via automated sys-
tems rather than manually. IRS agreed with our recommendation and
confirmed our conclusion that INS’ Form 1-129B contained more useful
inforrmation for RS purposes. IrS said it planned to meet with NS officials
to explore this and other alternatives for obtaining additional alien
employment information.

Irs agreed with our recommendation that further management informa-
tion was needed to assess the effectiveness of its alien taxpayer compli-
ance efforts, particularly as they relate to the effectiveness of the tax
compliance certificate requirement, IrS informed us that it planned to
reassess the provision’s potential as a compliance tool and coordinate
any legislative remedies with the Treasury Department and the appro-
priate congressional tax writing committees.

Both 1rS and the State Department commented on our recommendation
that RS arrange with the Department of State to have U.S. embassies
distribute information on the potential tax obligations of aliens. The
State Department believes that such a change is not needed and would
be duplicative of existing INS procedures which call for making availa-
ble, to all aliens entering the United States, information on the potential
tax requirements of aliens. RS said that it provides “every U.S. embassy
and consulate with income tax forms and publications which are availa-
ble to anyone upon request.” Further, rS expressed its intention to meet
with State Department officials to determine what overall information is
currently being provided at U.S. embassies to aliens who are making
application for visas. Lastly, IRS said it would “‘prescribe [to the State
Department] the necessary tax information needed by aliens planning to
enter the U.S. to ensure that they receive relevant information regarding
their future potentiail 11 5. tax liabilities.”
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As discussed earlier in this chapter, we believe it may be more effective
for the U.S. government to provide, at the earliest time, information on
potential tax responsibilities to those aliens that are most likely to incur
a U.S. tax obligation. The early distribution of such information may
help aliens better understand U.S. filing and tax requirements and have
a positive effect on their compliance. Further, we believe the reinforce-
ment, of informing aliens of filing and tax requirements provides more
potential benefit than the additional cost incurred with any duplicative
distribution of suich information by INS and the State Department.
Accordingly, we believe it appropriate to target alien educational efforts
at the visa application stage.

As also discussed earlier, an RS task force, after studying the alien sail-
ing permit requirement in 1983, care to a similar conclusion. The task
force believed that incoming aliens immediately discarded most of the
information they received when entering the country and that aliens
would more likely read information received with their visas and thus
become aware of any potential U.S. tax obligations.

IRS agreed in part with our recommendation that it designate 1rs district
office personnel to coordinate nonresident alien compliance efforts. IRS
said it would consider the appointment of such coordinators in the two
IRs districts in which approximately 85 percent of alien H-1 visa holders
resided. These individuals would act as local coordinators and liaisons
with the National Office. In addition, Irs has recently designated a
National Office contact within the Office of the Assistant Commissioner
(International) to provide technical advice and respond to IRrS district
inquiries regarding matters pertaining to nonresident alien programs.
Lastly, IrS expressed its intention to monitor the volume of H-1 leads
received throughout all districts to ensure the proper placement of alien
compliance coordinators, Those steps, if implemented, would be respon-
sive to our recommendation.

IRS agreed with our recemmendation to review and update the text of
the withholding agent contact letter and indicated that it had begun
doing so.
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IRS’ Rules for Defining Resident and
Nonresident Aliens

For U.S. tax purposes, a foreign individual living and working in the
TInited States may be considered either a resident alien or a2 nonresident
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alien. RS applies two tests for determining whether a foreign individual
is a U.S. resident in any given year. One test is based on immigration
status (called the green card test) and the other on substantial physical
presence in the United States. All aliens not treated as resident aliens
are considered nonresidents. The following explanations of both catego-
ries were taken from 1S’ Publication 519, entitled U.S, Tax Guide for
Aliens.

Resident Aliens

A foreign individual is a resident alien for U.S. income tax purposes if
he or she meets either the green card test or substantial presence test.
Under the green card test, a foreign individual is considered a resident
alien if he or she is a lawful permanent resident. of the United States
under U.S. immigration law at any time during the calendar year. Under
the substantial presence test, a foreign individual is considered a resi-
dent for the calendar year if he or she is present in the United States for
at least 31 days during the calendar year and if the sum of those days
plus the days present in the 2 preceding years, when each is multiplied
by a specified multiplier, equals or exceeds 183 days. The substantial
presence test formula is:

Table 1.1; Substantial Presence Test
Formula

Nonresident Aliens

Current year days x 1 =

First pre precedlng year - /Hi)day?' 7T“W“;7 T

Second preceding year S days x 16 =
Total T o

Thus, a foreign individual who is present in the United States for at
least 183 days in a calendar year generally will be considered a U.S.
resident for that year. Also, even a foreign individual who is present in
the United States for substantially less than 183 days in a year may be
considered a resident for that year, if the individual was present during
either or both of the 2 preceding years and the total number of days,
computed using the above formula, equals at least 183 days.

An individual who is not a U.S. citizen and is not considered a U.S. resi-
dent alien under the above rules is considered a nonresident alien. As
such, U.S. tax will apply only to certain income from U.S. sources or
from U.S. businesses.
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Nonimmigrant Alien Admissions

[
Table I1.1: Nonimmigrant Aliens Admitted to the United States in Fiscal Year 1986

Number Percentage of total®

Class of Admission (visa type) _Byvisatype By visa class By visa type By visa class
Foreign gavernment officials and families - . o - _7_

Ambassador, public minister, career dlplomatlc or consular

officer (A1) - 22y G2
" Other foreign govemment official or employee (AEY S ) 63,495 o o _07_ o

~ Attendant, servant, or personal employee of A1 and A2 classes - : S

(A3) 1,990 93,726 0.1 09
Temporary vistos - - o

For business (BT)*r 0 1937929 - R 18.5
“For pleasure (B2) 73419888 9279917 701 886
Transit aliens” - - - -

“Alien in transit {C1) 140579 B o B 13 - :

~ Alien in transit to the U.N. (C2) - N . 937 B ) - o 0.1_ -
' Forelgn govefnment official and féaiymmnsn (CB) - 7.434 e o o

Transit without visa (C4) 777777 ' o ' 4,900 243859 09 2.3
Treatyfﬁeaers and investors® and famn\rlres ' o - - - 7_7777

Treaty trader (E1) ' S 8932 o7 N
CTreatyinvestor(€2) - sa7se 103714 03 ) 10
Students - OO ~ R S
Toepg5lcment(F1f___- T - 055529 - 24 -

Vooanonal student (IW) - - ) - 5552 261081 o1 25
Spouses and chﬂdren of student S o T T
" Academic student (F2) I ) »w622 0.3 B
" Vocatioral student (M2) 527 27149 01 03
Representatlves to international orgamzahons and families T T n

Principal of recognized foreign govemmeh?(é?) - 8107 - 01 o
_6@?epresentatlve of recognized foreugn governmem (GZ) 2 OOéW - 01 o
_Rlepﬁagentatwe of nonrecognized forelgn government (GS) o 26 I B B
‘ Officer or employee of international organization (G4) : ' 41 491 - 04

" Aftendant servant or personal employee of representahve (GS) o 1 451 59318 0.1 - 08
Temporary workers and trainees o - S o

Dlstmgulshed merit or ability HY - 54426 05 o

" Performing services unavailable in the - S

United gtates (H2) 28014 0.3

Industrial trainee (H3) V - - 2 919 788359 0 0.1 0.8
Spouses and children of temporary workers'(Hﬁf) S - 13, 001
Representatives of foreign information med{eﬁi)f S i g9 04
Exchange visitors (J1) - ) - 330 416 - ) ) 12
Spouses and children of exchange vi wsﬁors (J2) - - - 77%32?91 o3

) (contiﬁﬁe‘d)
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Number Percentage of total®
Class ot Admission (visa type) By visatype By visaclass By visa type By visa class
Fiances(ees) of US. citizens (K1) 747 01
Children of fiances(ees) of U.S. citizens (k) T Tex3 7T 774
intracompany transferees (L1y - ee9s 7 os
Spouses and children of intracompany transferees (L2) I e
NATO officials (NT) T Te®es T oq
Unknown T T T Tz T T oo
Totals T T T 0470800 0 1000

“Detail percentages do not add ta totals due to rounding.

Baliens passing through the Urited States on their way to another country and not intending to stay in
the United States for more thar a few days.

“Aliens from countries that have trade treaties with the United States and who are either (1) represent-
ing companies that carry on lrade with the United States or (2} directing and developing businesses in
which they have invested a sut:stantial amount of capital.

Source: Developed by GAQ from statistics reported by INS in its 1986 stalistical yearbook.

Page 38 GAO/GGD-88-54 Alier Taxpayer Programs



Appendix III

Withholding Agent Contact Letter

Note: GAO comments
supplementing those in the
report text appear at the
end of this appendix.

See Comment 1

See Comment 1

should use a separate tax deposit rorm, Form 512 for aach deposit. If he does not
Fave Form D12, Ee should maIE the amount required to be withheld to the Internal

Internal Revenue Service Department of the Treasury

Names of Nonresident Alisn Parformers:

Dates uf Appearances:
RS Parson to Caatact:

Contact Address:

Cantact Telephons Number:

We understand that the nonresident aliens named above will parform in the
United States under a contract which you or your organization negotiated. We
therefore want you to be aware of the responsibilities imposed by law for
withholding tax from compensation paid to such performers.

Under sections 1441 and 1442 «f the Internal Revenue Code, 30 percant of the
compensation paid to a nonresident alien or foreign corporaticon must be withheld
by the United States withholding agent. (For a definition of "withholding agent, "
3ee the instructions on the hack of the enclosed Form 1042. U.5. Annual Return of
Income Tax to be Paid at Source. } The same amount of tax must be withhe rom
certain other nda o ncome 1sted in the {nstructions on the back of Form 1042}
that is (ncludable in a nonresident alien’s or foreign corporation’s gross income
from U.5. sources. Compensation that is paid to the nonresident alien's foreign or
domestic agent, nominee, or reprasentative is includable in the nonresidant alien's
own U.5. taxable income and is tnerefore subject to withholding in the same manner
as though he had persaonally received .t

The withholding agent is perswnaily liable for payment of any tax he is
required to withhold and is protected by law from claims or demands that may be
made against him for what he witnholds

He must withhold the tax even 1f tne nonresident alien claims tax exemption
upder a treaty between the United S5tates and another country, because exsmption
under such a treaty cannot be determined until the end of the tax year. (At the
end of the tax year, the alien may claim the treaty's benefits and a refund o¢f the
tax withheld from him by filing Fo-m 1040NR, U.S5. Nonresident Alien Income Tax
Return.)

The withholding agent should pay the tax in accordance with the instructions
shown on the back of Form 1042. If he is required to make Federal tax deposits, ha

(Ovwr)
Diatrict Diesctor, 1201 E Strdat, NW., Washington, D.C. 20228 Letter 1142(DO} {8-77)
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See Comment 1.

Revenue Service employee identified as "Person to Contact” ir the heading of this
latter, at the address shown below that employee's name. He should attach to his
payment a statement showing his name, address. and social security number. If a
corporatinn is acting as withholding agent. the corporation's name. address. and
employer identification number should be shown. In either case., the withholding
agent should indicate that the payment is for "Withholding Tax on Nonresident
Alien Individuals or Corporations "

Enclosed are blank Form{s) 10425, Income Subject to Withholding Under Chapter
3, InTernal Revenue Code. AL the Time the alien 1S pafa Tor his perZOrmance. the

wx[ﬁﬁoialng agent Shouid give him completed Copy B of Form 10425. If for any reason

the tax was not withheld, the withholding agent should still complete Form 10425,
indicating no tax was withheld. and give a copy to the alien. This information is
needed for the tax records of both the United States and the foreign country. The
withholding agent should file a return on Form 1042, and attach to it Copy A of the
Form 10425 he gave the alien. He should mail the Form 1042 and attachment to the
Director, Philadelphia Service Center, Post 0ffice Box 245, Cornwells Heights,
Pennsylvania 19020, Attention Clearing and Deposits Section. DP 312, for recsipt
by March 15 following the close of the calendar year

We have enclosed with this letter a copy of Publication 515, Withholding of
Tax on Nonresident Aliens and Foreign Corporations. which we hope you will find
halpful.

If you have any questions. please contact the person whose name and telephone
number are shown in the heading of this letter

Thank you for your cooparation.

Sincerely yours,

Enclosures:
Form{s) 1042
Form({a) 10425
Publication 515

Latter 1142(DO) (8-77)
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mm 1. Note: The underscored text indicates the informational items GAO
GAO CO ent believes should be revised to make the form letter current.
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Comments From the Department of State

United States Department of =tate

Comptroller

W ashington, D.C. 20520

January 27, 1988

Dear Mr. Conahan:

I am replying to your letter of December 23, 1987 to the
Secretary which forwarded copies of the draft report entitled
"Tax Administration: Opportunities Exist for Improving IRS'
Administration of Alien Taxpavers Programs" for review and
comment .

The enclosed comments cn this report were prepared in the
Bureau of Consular Affairs.

We appreciate the opportunity to review and comment on the
draft report.

Sincerely,

fo B

Roger B. Feldman

Enclosure:
bAs stated.

Mr. Frank C. Conahan,
Assistant Comptroller General,
National Security and
International Affairs Division,
U.S. General Accounting Office,
Washington, D.C. 20548.
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GAQ DRAFT REPORT: TAX ADMINISTRATION: OPPORTUNITIES EXIST
FOR IMPROVING IRS' ADMINISTRATION OF ALIEN TAXPAYER PROGRAMS

The Department of State has reviewed the GAO report on IRS'
administration of the alien taxpayer programs and agrees that
measures for increased tax collections are possible.

With respect to the recommendation that the United States
Embassies and Consulates should distribute information to
nonimmigrant aliens who potentially might be required to file a
tax compliance certificate, we believe that such a change is not
warranted in light of procedures already establisbed in
conjunction with the Immigration and Naturalization Service.
Upon arrival in the United States, INS bas available information
on the potential tax requirements of aliens. For the State
Department to duplicate this effort by distributing similar
information at the time of visa issuance is not likely to be any
more effective than the INS program and in fact may be of lesser
value in that most of the visas we issue are for multiple
entries, At least under the INS procedure the alien may receive
the information each time he¢ enters the United States.

Although we do not endorse the idea of distributing tax
information to nonimmigrant visa applicants, we have engaged in a
series of talks with IRS and INS regarding immigrant visa
applicants. A significant proportion of immigrant visa
applicants have in fact been living in the United States prior to
appearing for their final immigrant visa interview. Several
approaches have been suggested on how the various government
agencies might coordinate their efforts to target those immigrant
visa applicants who might have a United States tax liability. We
suggest that the three agencies conclude an agreement on how best

to address this issue,

Joan M. Clark
Assistant Secretary
Bureau of Consular Affairs

January 21, 1988
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

COMMISSIONER

FEB 17 1988

Mr. William J. Anderson
Agsistant Comptroller General
General Accounting Office
Washington, DC 20548

Dear Mr. Anderson:

We have reviewed your recent draft report entitled "Tax
Administration: Opportunities Exist for Improving IRS’
Administration of Alien Taxpayer Programs" and have enclosed
detailed comments on the report recommendations.

We hope you find these comments useful.

Sincerely, ;ﬂﬁzg};;4ﬁ~J

With kind regards,

Enclosure
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IRS COMMENTS ON RECOMMENDATIONS
CONTAINED IN GAC DRAFT REPORT ENTITLED
*TAX ADMINISTRATION: OPPORTUNITIES EXIST FOR IMPROVING
IRS' ADMINISTRATION OF ALIEN TAXPAYER PROGRAMS"

Recommendation 1:

Begin collecting the kinds of management information
needed to assess the effectiveness of its alien compliance
efforts. That information should include, but not
necessarily be limited to, the number of tax compliance
certificates issued and the amount of tax collected as a
result of that process, the number of alien leads received
from INS and the results thereof, the results that derive
from final tour accountings, and the overall program costs
and tax revenue associated with IRS' administration of its
alien compliance efforts.

Comment:

We agree that further data is needed to assess the
effectiveness of our alien compliance efforts, particularly
reconsideration of the effectiveness of section 6851(d), the
tax compliance certificate requirement for departing aliens.
As stated in your report, the requirement has had minimal
compliance effectiveness because it is based on voluntary
compliance by aliens. We plan to reassess the provision's
potential as a compliance tool and we will coordinate any
legislative remedies with the Treasury Department and the
Congressional tax writing committees,

As pointed out in the GAO draft report, the Office of
Assistant Commissioner (Collection) administers the alien
compliance program directed to aliens who have been granted H-1
visas by INS, H-1 visas are issued to persons of exceptional
merit and ability, such as professional entertainers, musicians
and models.The H-1 visa program targets verification of
withholding for those aliens with H-1 visas regardless of
employment status, For our H-1 program to be more effective,
we will need to obtain additional nonresident alien information
from INS, as discussed further in recommendation 3.
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Based on information gathered over the past vyear,
we are considering streamlining this program to target
compliance in dealing with the estimated universe of 5000
self-employed aliens. This category of INS leads has the most
potential for noncompliance and for producing revenue, but
currently only accounts for less than 10% of the leads received
from INS. The majority of leads involve resident alien
employees receiving U.S. compensation subject to U.S.
withholding. This category is already subject to our normal
compliance programs such as the abusive W-4 program and the
Information Returns Programs (IRP). IRP is an efficient means
of gathering information needed to check compliance on resident
alien employees who are usually in the U.S. for at least two
yvears., In addition, management information will be an integral
part of our planned streamlined process.

We believe that our present Nonresident Alien Entertainer
Program procedures are providing sufficient data to verify
compliance with the withholding requirements established in
sections 1441 and 1442 of the Internal Revenue Code. During
the period of GAO's review, we established an automated system
which records such data as the number of Centralized
Withholding Agreements (CWAs) issued for any time period, and
the amount of withholding collected as a result of these
agreements including additional monies collected after final
tour accountings are reviewed. For those CWAs where
withholding is collected, the amount is usually sufficient to
satisfy any potential tax liability. For tours involving
losses, entertainers receive either minimal or no compensation
which under most tax treaties would be exempt from U.S. income
tax. Past experience has shown that most nonresident alien
entertainers receive refunds from their Forms 1040NR, and it
would not be cost effective for IRS to use its resources to
pursue returns not involving additional tax due.

Presently, the Office of the Assistant Commissioner
(International) is pursuing a study to assess alien compliance
as stated in the GAO draft report. A random sample of leads
has been obtained from INS. The sample includes aliens with
several visa types, including H-1 leads. We expect that this
study will provide valuable information towards measuring the
extent of noncompliance among aliens in the United States,

In accordance with section 6039E of the Internal Revenue
Code, enacted by the Tax Reform Act of 1986, we are also
coordinating with the pepartment of State and INS to develop
compliance efforts based on the reporting of tax identifying
information on aliens applying for permanent residence.
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Recommendation 2:

Arrange with the Department of State to have U.S.
embassies distribute information on the potential tax
obligations of aliens, including the need to obtain a tax
compliance certificate, to aliens who would be required to
obtain such a certificate,

Comment:

Presently, IRS is providing every U.S. embassy and
consulate with income tax forms and publications which are
available to anyone upon request, In addition, INS distributes
a pamphlet to every alien entering the U.S.; this pamphlet
includes information about potential U.S. tax requirements,

IRS will meet with officials representing the Department of
State to determine what information is currently being provided
by the State Department at U.S. embassies for aliens who are
making application for visas. We will prescribe the necessary
tax information needed by aliens planning to enter the U.S. to
ensure that they receive relevant information regarding their
future potential U.S, tax liabilities,

Recommendation 3:

Obtain from INS the kinds of information necessary to
better meet IRS' nonresident alien information needs.
This might include the possibility of INS revising Form
I-171C to include additional information that would be
useful to IRS or sending Form I-129B to IRS.

Comment ;:

We agree with this proposal. Now that INS has reorganized
into regional adjudication centers, IRS is not able to research
local INS files in an efficient manner. 1INS centers are
located in remote areas; therefore, staffing is not available
in local IRS offices to service the large volume of leads
generated by INS centers. Presently, INS Form I-171C contains
only minimal information on the alien's employer (or sponsoring
agent). 1Including additional minimal information such as the
employer's name and address and identifying an alien as
self-employed on the Form 1-171C would greatly enhance IRS'
ability to verify alien compliance. We agree with the GAO
draft that the Form I-129B contains more useful information for
IRS purposes. We plan to meet with INS officials to determine
if INS can provide us with this additional information or
explore other alternatives,
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Comments From the Internal Revenue Service
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Recommendation 4:

Designate district office personnel respcnsible for
coordinating nonresident alien compliance efforts.

Comment :

We agree with this proposal in part. Since approximately
85% of H-1 visa holders are located in either the Los Angeles
or Manhattan districts, we will consider the appointment of
alien compliance coordinators in these two districts. These
individuals would act as local coordinators and liaisons with
the National Office. The program targets compliance at a
relatively small number of aliens who are given H-1 visas each
year {about 50,000). Many Collection programs with far higher
volumes function without the designation of local
coordinators. The low volume of aliens holding H-1 visas
{especially those that are artists, athletes or entertainers)
in the other districts would not appear to warrant local
coordinators.

International's Nonresident Alien Entertainer Program
Coordinator is presently in liaison with all districts
regarding this program as established in Part V of the Internal
Revenue Manual. 1In addition, the Assistant Commissioner
(International) has agreed that the Nonresident Alien
Entertainer Program Coordinator will also serve as the National
Office contact to provide technical advice and respond to
district ingquiries regarding all matters pertaining to
nonresident alien programs in the future. PFinally, we will
monitor the volume of H~1 leads on a continuing basis to ensure
that the placement of alien compliance coordinators as
determined, remain sufficient to meet with any increases or
shifting of H-1 inventories within the districts.

Recommendation 5:

Review and revise, as appropriate, the text of the
withholding agent contact letter (Letter 1142(DO)) to
bring it into conformity with current IRS forms and
information.

Comment :

We fully agree with this recommendation and have already
begun the process to revise this letter.

«U,5, 5.P.0. 1988-201-749:80047
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