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The Honorable Saxby Chambliss
House of Representatives

Subject: H-2A Agricultural Guestworker Program: Response to Additional
Questions

Dear Mr. Chambliss:

Some members of the Congress and the general public have expressed concern
about how immigration law enforcement efforts will affect the number of
farmworkers available to agricultural employers. The H-2A program provides a
way for U.S. agricultural employers to import nonimmigrant foreign workers to
perform seasonal agricultural work on a temporary basis when domestic
workers are unavailable.! A shortage of domestic workers can be caused by a
variety of factors including INS efforts to discourage illegal immigration. On
December 31, 1997, we issued a report reviewing various aspects of Labor's H-
2A agricultural guestworker program, including the likelihood of a widespread
agricultural labor shortage and its effect on the need for nonimmigrant
guestworkers. Our report assessed the H-2A program's ability to meet the
needs of agricultural employers while protecting domestic and foreign
agricultural workers, both at present and if a significant number of
nonimmigrant guestworkers is needed in the future? We concluded that

— A sudden widespread farm labor shortage requiring the importation of large
numbers of foreign workers is unlikely now or in the near future, although
localized shortages could exist for specific crops or geographic areas.

'See 8 U.S.C. 1101(2)(15)(H)(ii)(a).

’H-2A Agricultural Guestworker Program: Changes Could Improve Services to

Employers and Better Protect Workers (GAO/HEHS-98-20, Dec. 31, 1997).
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- Although many farmworkers are not legally authorized to work in the United
States, the Justice Department's Immigration and Naturalization Service
(INS) does not expect its enforcement activities to significantly reduce the
aggregate supply of farmworkers.

— While few agricultural employers seek workers through the H-2A program,
those that do are generally successful in obtaining workers on both a regular
and an emergency basis. However, the Department of Labor does not
always process applications on time, which makes it difficult to ensure that
employers get workers when they need them.

— Poor information on program access and the involvement of many agencies
may result in redundant oversight and could confuse employers who are
considering participation.

The report presented a series of recommendations to the Departments of Labor
and Justice that could enhance the H-2A program's ability to ensure growers an
adequate supply of workers while maintaining protections of the wages and
working conditions of foreign and domestic farmworkers.

On January 12, 1998, you expressed disappointment with our report and asked
us several questions to clarify aspects of the report, including the definitions of
certain terms we used, the data we reviewed, and our general analytic

approach. Answers to your specific questions are included in the sections that
follow.

In general, answering your questions did not require additional data collection
or analysis. We did, however, contact INS to obtain detailed data on its
enforcement efforts at nonagricultural worksites during the period October 1,
1996, through July 31, 1997, the period covered in our report.

BACKGROUND

The purpose of the H-2A program is to help ensure agricultural employers an
adequate labor supply while protecting the jobs, as well as the wages and
working conditions, of domestic farmworkers. Under the program, agricultural
employers who anticipate a shortage of domestic workers can request
nonimmigrant alien workers. During fiscal year 1996, agricultural employers
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used the H-2A program to import about 15,000 workers, less than 1 percent of
the agricultural field labor force.?

Justice, through INS, authorizes State to issue nonimmigrant visas for H-2A
workers only after Labor certifies that a labor shortage exists and that the
wages and working conditions of U.S. workers similarly employed will not be
adversely affected by the importation of guestworkers. The Department of
Agriculture (USDA) conducts surveys and advises Labor in Labor's
determination of the minimum wage rates to be paid by employers of H-2ZA
workers—the so called "adverse effect wage rate"—which are designed to
mitigate any adverse effect their employment may have on domestic workers
similarly employed.

Federal agencies are responsible for protecting both H-2A and domestic
farmworkers from being exploited by agricultural employers. Labor's Wage and
Hour Division (WHD), part of the Employment and Standards Administration
(ESA), is responsible for ensuring that agricultural employers comply with the
statutory and contractual obligations to H-2A workers, including wages,
benefits, and working conditions. Since agricultural employers must offer at
least the same working conditions to willing domestic workers as those offered
to H-2A workers, WHD must also ensure compliance for domestic workers
employed in "corresponding employment."

In addition to admitting qualified guestworkers under the H-2A program, INS is
responsible for protecting domestic workers by ensuring that (1) foreign
workers do not enter the United States illegally and (2) U.S. employers do not
knowingly hire illegal workers. Within INS, border management is largely the
responsibility of the Border Patrol and Inspections, while INS investigators
throughout the country are responsible for identifying, apprehending, and
expelling illegal workers and for sanctioning employers who knowingly hire
aliens who are not authorized to work in this country.

LABOR'S COLLECTION OF H-2A PROGRAM DATA

In your letter, you questioned how Labor can respond to USDA's concerns
about our report, since we reported that it does not collect key management
information on the H-2A program. As we stated in our report, "Labor does not
collect or analyze information that would allow it to determine either the
extent or causes of its failure to meet regulatory and statutory deadlines. . .

3GAO/HEHS-98-20, Dec. 31, 1997, p. 18.
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Labor cannot provide information on the extent to which either Labor or the
employers meet these time frames because not all [Labor] regions collect and
maintain this information" (p. 47). To enable us to assess Labor's performance
in meeting the H-2A program's statutory and regulatory deadlines, Labor
collected data from its regional offices and provided those data to us at our
request. In addition, we independently collected and analyzed data from
Labor's regional offices. These data included information on the employers'
dates of need, the dates employer H-2A applications were received by Labor,
and the dates Labor notified employers that their applications were accepted.
As reported, we believe that Labor's failure to collect and review program
operation data seriously impairs its oversight of the H-2A program, and we
recommended that Labor regularly collect data on its performance in meeting
H-2A statutory and regulatory processing deadlines (pp. 64 and 66).

We are unaware of any efforts by Labor to contact USDA or to respond to
USDA's review of our draft report. Our report includes the written comments
we received from USDA concerning its review of our draft report (pp. 122-43)
and our response to those comments (pp. 70-78); it does not contain any
response from Labor to USDA's comments. In addition, USDA's comments
largely focused on issues other than those concerning Labor's performance in
meeting various statutory and regulatory processing deadlines. The data we
cited in response to a USDA concern regarding the degree to which employers
submitted applications for H-2A workers less than 60 days before the date of
need reflected our analysis both of data Labor collected for us at our request
and data that we independently collected from Labor's regional offices (see pp.
125 and 134 for USDA's concern and p. 76 for our response).

AGRICULTURAL LABOR MARKET CONDITIONS

In your letter, you asked us to clarify our use of county unemployment rates in
our analysis of national agricultural labor market conditions that concluded
that "ample supplies of farm labor appear to be available in most areas."
Although our report acknowledges that the limitations of available data make
the direct measurement of a labor shortage difficult, we state that "our analysis
suggests . . . that a widespread farm labor shortage has not occurred in recent
years and does not currently exist. . . ." (p. 24) and that "agricultural employers
in most of the United States have had adequate supplies of labor for many
years and continue to do so" (emphasis added) (p. 26). The analysis that led to
this conclusion was based on (1) the large number of illegal immigrant
farmworkers granted amnesty in the 1980s, (2) persistently high unemployment
rates in key agricultural areas, (3) state and federal designations of agricultural
areas as labor surplus areas, (4) stagnant or declining wage rates as adjusted
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for inflation, and (5) continued investments by growers in agricultural
production.

One component of our analysis was a review of county unemployment rates
but not the raw data-—that is, the number of unemployed persons—behind those
rates. We agree that the number of unemployed persons in sparsely populated
counties, even those with high unemployment rates, can be fairly small. It is
also true that there may be seasonal fluctuations in the demand for farm labor
in such counties, which could pose problems for agricultural employers. The
unemployment rate, however, uses the standard Bureau of Labor Statistics
(BLS) definition of unemployed persons, which is that unemployed persons are
available and actively seeking work, including those seeking work in seasonal
industries such as construction and agriculture.* There may also be seasonal
fluctuations, however, in the labor supply for agricultural jobs that we did not
include in our analysis. For example, in some sparsely populated counties,
available farm labor may increase significantly during peak growing seasons as
migrating farm workers enter such counties to search for work or farm labor
contractors provide additional labor beyond a county's nonseasonal labor
supply. We also did not assess the supply of other potential sources of farm
labor, including persons who had been out of the labor force (such as
housewives, welfare recipients, and students) and thus who are not counted as
available for work in the unemployment rate statistics but who are new
entrants or are reentering the labor market during these peak seasonal
employment periods.

Being cognizant of the effect of seasonality for both the supply and demand of
agricultural labor, we analyzed and reported on monthly unemployment rates
for 20 large agricultural counties we reviewed throughout the period January
1994 through June 1997. Twelve of these counties had unemployment rates
above 7 percent for every month during this period. Nevertheless, it is
conceivable that small sparsely populated agricultural counties, even those with
high rates of unemployment, could experience labor shortages during peak
harvest periods." We specifically acknowledge this possibility in our report,
noting that the "lack of evidence of widespread farm labor shortages does not
preclude the existence or potential for more localized shortages in a specific
crop or geographic area" (p. 29).

‘BLS defines unemployed persons as civilians who had no employment during
the week in which they were surveyed, were available for work, had engaged in
job search activities during the previous 4 weeks or were waiting to be called
back to laid off employment.
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INS ENFORCEMENT DATA

You expressed concern about the information we presented in a map in our
report and also asked whether, during our review, we considered the effect of
INS enforcement actions at nonagricultural employers operating in farming
communities. The map on page 108 of our report presents the number of INS
worksite enforcement activities completed at agricultural worksites during the
period October 1996 to July 1997 by each INS district office. The five INS
worksite enforcement efforts reported for the region, including Georgia, include
the total number of worksite enforcement efforts conducted not only in
Georgia but also in Alabama and North and South Carolina. Of those five
enforcement efforts, four were conducted in Georgia. During our review, we
consulted the INS district office in Atlanta, which said that officials there rarely
conducted inspections at agricultural worksites and, given the agency's
inspection priorities, have no plans to do so in the near future.

In our report, we did not present information on the number of INS worksite
enforcement actions that were directed to nonagricultural employers in
agricultural communities during peak harvesting periods. In response to your
request, we obtained and analyzed data from INS on all worksite enforcement
actions during fiscal year 1997, which includes the period from October 1, 1996,
through July 17,1997, which we covered in our report. INS completed 6,804
worksite enforcement investigations in all industries in fiscal year 1997.° Of
these, 89, or 1.3 percent, were in the Atlanta district, which includes North
Carolina, South Carolina, Alabama, and Georgia. Forty-seven of the 89
inspections were in Georgia, and 6 of the 89 were in agriculture. Of the 41
investigations at nonagricultural worksites for which INS provided location
information within the state, 10, or 24 percent, were in zip code areas
designated by the 1990 census as entirely urban; 25, or 61 percent, were in
areas designated as both urban and rural; and 6, or 15 percent, were in areas
designated as rural.®

®This includes investigations that were conducted by telephone and mail
without visiting the worksite.

The Census Bureau defines "urban" for the 1990 census as places of 2,500 or
more persons incorporated as cities, villages, boroughs, and towns, but
excluding the rural portions of "extended cities" and including other places of
2,500 or more persons designated by Census. There is generally both urban
and rural territory within both metropolitan and nonmetropolitan areas.
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AGENCIES AND AGRICULTURAL EMPLOYERS WE CONTACTED

You asked that we provide you with a list of states and agencies we contacted
in the course of our assignment, as well as the number of farmers and the
size, locations, and other information about their activities. The enclosure lists
the federal and state agencies, and agricultural employers, we interviewed
during our review. In summary, we spoke to numerous government officials at
agencies and regional district offices at both the federal and state levels. We
also spoke with 76 growers in 15 states. These growers were engaged in the
production of cherries, apples, apricots, walnuts, tomatoes, peaches, other
assorted fruits and vegetables, tobacco, and nursery products. (See table L1.)

In addition, we were in continuous contact with staff of the many members of
the Congress who had expressed interest in our review of the H-2A program.
This included coordination with all key congressional contacts on the scope of
the review and the methodology we employed. In addition, we conducted
briefings during the course of our review to keep key congressional contacts
apprised of our progress.

EMPLOYERS' DUTIES FOR DETERMINING THE EMPLOYMENT ELIGIBILITY
OF CURRENT AND PROSPECTIVE EMPLOYEES '

You asked that we define "law-abiding employers" as used in the context of our
report. In our report, we defined law-abiding employer as an employer who is
complying with the duties and responsibilities placed on him or her by federal
law. An employer who hires illegal aliens who present documentation will be
abiding by the law unless he or she knows or should know, based on an
apparent irregularity in the alien's documentation, that the alien is in this
country illegally.” The Immigration and Nationality Act allows an employer to
rely on documentation that reasonably appears on its face to be genuine. Thus,
600,000 illegal aliens could be working in agriculture without any agricultural
employers' violating the law with respect to their responsibilities under federal
immigration law.

As we also stated in our report, such law-abiding employers are not a priority
target for INS inspections. INS primarily targets only employers known to have

"With the passage of the Immigration Reform and Control Act in 1986, all
employees hired after November 6, 1986, regardless of citizenship, were
required to show employers certain documents to establish both identity and
employment eligibility.
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intentionally hired illegal workers, to have been involved in criminal
wrongdoing like alien smuggling, to be prior offenders, or to have subjected
their employees to substandard working conditions (p. 33).2

We do not endorse, nor did we recommend in our report, that the nation's
agricultural employers should continue to use an illegal workforce. Indeed, we
concluded only that the likelihood of a short-term crisis of a severe national
agricultural labor shortage is small and, "given the limited effect of INS
enforcement operations, it is most likely that the number of workers not legally
authorized to work in this country will change slowly . . ." (p. 72).

The absence of an immediate labor shortage allows the Congress, the
administration, and the public to clearly and carefully consider the variety of
options that have been suggested to address agricultural labor supply issues.
As we stated, "the pace of change will potentially permit agricultural employers
and federal and state authorities to substitute other domestic labor where
available, if they pursue this option, or where necessary to use the H-2A
program" (pp. 72 and 73). We also wish to clarify that while we noted that
welfare recipients may represent a pool of potentially qualified labor for
agricultural employers, we made no recommendations concerning the
systematic use of welfare recipients as a farm labor supply source.

We hope this information is responsive to your needs. As agreed with your
office, unless you publicly announce its contents earlier, we plan no further
distribution of this correspondence until five days after its issue date. At that
time we will make copies available to other interested parties upon request.

8We do note that it is illegal for agricultural employers to turn away or bypass
domestic workers in an effort to recruit foreign workers under the H-2A
program.
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If you have any further questions, please call me at 202-512-7014. Other major
contributors to this correspondence include Charles Jeszeck, Assistant Director,
Lise Levie, Evaluator-in-Charge, Ronni Schwartz, Senior Evaluator, and Bob
Crystal, Assistant General Counsel.

Sincerely yours,

Lorlo ) pract

Carlotta C. Joyner

Director, Education
and Employment Issues
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FEDERAL AND STATE AGENCIES AND OFFICES AND GROWERS FROM WHOM WE
OBTAINED INFORMATION DURING OUR REVIEW OF
LABOR'S AGRICULTURAL GUESTWORKER PROGRAM®

FEDERAL AGENCIES

During our review we contacted numerous officials and staff at agencies and offices
throughout the Immigration and Naturalization Service, including the Border Patrol,
and the Departments of Agriculture, Labor, and State. We contacted officials at
pertinent state agencies in California, New York, North Carolina, and Virginia.

Following is a list of federal and state agencies contacted during our review of the H-
2A agricultural guestworker program.

Department of Agriculture

Economic Research Service
National Agricultural Statistical Service
Office of the Chief Economist

Department of Justice, Immigration and Naturalization Service

Adjudications and Nationality
Border Patrol, Headquarters
Border Patrol:
California (Livermore)
Buffalo
Washington State
Texas
Central Regional Office (Dallas)
Miami Sector (Atlanta)
Congressional Relations
Field Operations
Files and Forms Management
General Counsel
Internal Audit
Investigations, Headquarters
Investigations:
Washington District Office
Atlanta District Office

’GAO/HEHS-98-20, Dec. 31, 1997.
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San Francisco District Office
Los Angeles District Office
San Diego District Office
Buffalo District Office
Seattle District Office (Spokane, Yakima suboffices)

Policy and Planning

Public Affairs

Service Center Operations:
Vermont Service Center
Texas Service Center
California Service Center
Lincoln Service Center

Department of Labor

Employment and Training Administration (ETA):
Office of Foreign Agricultural Labor Certifications
U.S. Employment Service
Unemployment Insurance Service

Employment Standards Administration (ESA):
Wage and Hour Division

Occupational Safety and Health Administration

Office of the Assistant Secretary for Policy

Office of the Solicitor

Office of Inspector General

Region I (Boston)

ETA

Region II (N.Y.)

Regional Monitor Advocate, ETA

ETA

Enforcement, ESA

NYC District office, ESA (White Plains Suboffice)

Region III (Philadelphia)

Regional Monitor Advocate, ETA
ETA

ESA .

Northeast Region, ESA (VA)
Richmond, VA District Office, ESA
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Region IV (Atlanta)
ETA
Regional Monitor Advocate, ETA
ESA
Office of Inspector General
Farm Labor Specialist, N.C. District, ESA
Region V (Chicago)
ETA
Region VI (Dallas)
ETA
Region VII (Kansas City)
ETA
Region VIII (Denver)
ETA
Region IX (San Francisco)
Office of Labor Certification, ETA
Regional Monitor Advocate, ETA (Retired)
Regional Monitor Advocate, ETA (Acting)
ETA
Sacramento District Office, ESA
Western Region, ESA
Region X (Seattle)
ETA

Department of State

Bureau of Consular Affairs:
Visa Office
Systems Division
Monterrey Consulate, Mexico
Hermosillo Consulate, Mexico
West-Indies Caribbean Labour Organisation
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STATE AGENCIES
California

Assistant to the Governor (former Labor Commissioner)
Economic Development Department

State Monitor Advocate

Housing and Community Development

New York

Employment Service
State Monitor Advocate
Department of Health

North Carolina
Employment Services Division
Rural Manpower Services

State Monitor Advocate
Agriculture Safety and Health Division

Virginia
Employment Commission

State Monitor Advocate
Department of Health

Washington

Department of Social and Health Services
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GROWERS AND GROWER REPRESENTATIVES

We contacted 76 H-2A and non-H-2A growers across 15 states. The majority of these
growers were engaged in a variety of crop production, including apples, apricots,
cherries, tobacco, tree nurseries, tomatoes, and other fruits and vegetables. Others
raised sheep or other livestock. These growers ranged in size from 15 acres to 170,000
acres and employed from 1 to 2,500 employees, depending on the time of the year.
(See Table 1.1 for more detailed information.) We also obtained the views of
representatives from associations of growers and suppliers of farm labor representing
a range of agricultural commodities and geographic areas. Following is a list of
agricultural associations from whom we obtained information.

Agricultural Associations

Agricultural Affiliates, New York
American Association of Nurserymen
American Farm Bureau Federation
California Farm Bureau Federation
Kentucky Farm Bureau Federation
New York Farm Bureau Federation
Niagara County Farm Bureau, New York
Tennessee Farm Bureau Federation
Washington Farm Bureau Federation
Ontario County Farm Bureau, New York
Schoharie County Farm Bureau, New York
American Mushroom Institute
California Grape and Tree Fruit League
East Tennessee Agricultural Growers Association
Farm Employers Labor Service, California
Frederick County Fruitgrowers Association, Virginia
Florida Fruit & Vegetable Association
Hood River Grower Shipper Association, Oregon
Labor Housing Inc., Massachusetts
Murray Employment Agency, Kentucky
National Christmas Tree Association
National Council of Agricultural Employers
New England Apple Council, New York
Nisei Farmers League, California
North Carolina Growers Association
Northwest Growers, New York
Oregon Association of Nurserymen
Snake River Farmers Association, Idaho
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Valley Growers Coop, New York

Virginia Agricultural Growers Association

Virginia Association of Vegetable & Potato Growers
Virginia State Horticulture Society

Washington Growers Clearing House Association
Washington Growers League

Western Range Association
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Table 1.1: Characteristics of Growers Contacted During Our Review of Labor's H-2A
Agricultural Guestworker Program

State Range of Major crop Peak season Number of
(number of acres workers
growers at peak
contacted) season
Arkansas (1) 250 | Tomatoes, squash, watermelons July-Oct 40
California (5) 40-8,000 } Cherries May/June-July 60-2,200

Apricots May

Citrus June

Nursery July-Aug.

Grapes, plums Aug.

Apples Sept.-Oct.

Walnuts Oct.
Colorado® * Sheep year round :
Florida (2) 170,000 | Sugar Oct.-Apr. 200-2,500

Citrus Nov.-June
Idaho® : Sheep year round *
Kentucky (2) 58-150 | Snap beans June-Sept. 5-14

Sweet corn July-Sept.

Tobacco July-Aug.

Squash Aug.
Nevada (1) 1,000 | Onions Sept.-Oct. 370
New York (14) 17-3,000 | Cherries, peaches, plums, July 1-215

spinach, brocceoli, cauliflower

Pears Aug./Sept.-Oct.

Potatoes Sept.

Apples Sept.-Oct. H

Cabbage July-Dec.
North Carolina 355,000 | Strawberries May-June 11-1,000
® Tomatoes, cucumbers, squash July-Aug.
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State Range of Major crop Peak season Number of
(number of acres workers
growers at peak
contacted) season
North Carolina Tobacco July-Oct.

(cont.) Peppers, onions Sept.
Sweet potatoes Sept.-Oct.
Cotton Oct.-Dec.
Dairy farm varies
Ohio (2) 300-600 | Field crops Apr.-May 85-300
Cucumbers July-Aug.
Oregon (6) 40-3,000 | Cherries June-July 15-640
Pears Aug./Sept.-Oct.
Apples Sept.-Oct.
Nursery varies
Tennessee (3) 15-500 | Strawberries May-June 6-250
Wheat June
Tomatoes July-Aug.
Tobacco, cormn Aug.-Sept.
Soybeans Oct.-Nov.
Livestock varies
Virginia (5) 600-2,750 | Apples Sept.-Oct. 125-300
Washington (9) 60-1,000 | Cherries June-July 30-1,500
Pears Aug./Sept.-Oct.
Apples Sept.-Oct.
Wyoming? * Sheep year round *
Total (76) 15-170,000 1-2,500

*We interviewed a total of 20 agri

cultural employers of sheepherders. These employees were located in

Colorado, Idaho, and Wyoming. We do not have information on the total number of acres owned or

workers employed by these agricultural employers.

(205368)
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