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P R E F A C E .  
-

Xo part of the law seems to have met with so many changes a s  that relat- 
ing to the descent and distribution of property, and some of thesechanges 
a re  full of significance. For they mark, decade by decade, the steady de-  
velopment of the modern and enlarged views, taken nf the family and the 
rights of its individual members. Thus the law following close upon popu- 
lar sentiment has put children on an equality, has shown the tendency to 
equalize the positions of husband and wife, and now prefers members of the 
famil), an(! their descenda~lts to other relatives though nearer in degree of 
relatior,ship. But these changes, however beneficial some of them may have 
been, are so  numerous and various that they overburden and confuse the 
memory that would trust to itself for an exact legal determination of the 
rights arising on intestacy, and require in most of the numerous cases touch- 
ing descent and distribution of property, a careful search of the statutes year 
by year in each case for matter relating thereto. 

The following tables have been made with the view of condensing and put- 
ting in the most compact form the common law and the Massachusetts Stat- 
utes relating to this subject, of making each table clear and complete in it- 
self, ? ~ n d  of enabling any  one at  all familiar with the most elementary legal 
terms, to determine a t  a glance the law of this commonwealth, relating to 
descent and distribution of property a t  the present time, o r  a t  any  time in 
the past. 

Each table presents the law of descent and distribution of property a s  it 
stood a t  the date indicated in the heading of each tabulation, and each 
change occurring between the dates of two successive tables is set out in 
full or in substance under the heading of Statutes, o r  Afass. Sfnfuti,s, mith 
the chapter and year of its enactment. And such of these changes a s  remain 
unrepealed, are, of course, incorporated into the nest  succeeding table. So  
that the law relating to this subject for any given year, may be found by re- 
ferring to the table of that year, or if there is no  tabulation for that year, to 
the table immediately preceding that year and to the enactments subsequent 
thereto, down to the given year. The  numerous provisions relating to this 
matter, scattered about in several chapters of the Public Statutes, together 
mith such subsequent enactments, a s  relate thereto, are set out in two tables, 
one of personal property, the other of real estate. The  Statutes and com- 
mon law rules general in their character respecting this subject, are given 
under the head of  General Notes, a t  the end of the tables, together with the 
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authorities, and these notes are intended to supplement the tables so as to 
present, so  far as  it can be done in a brief way, the \vhole subject of descent 
and distribution of property. 

I t  is hoped that this tabulation will save much valuable time, and, in prov- 
ing useful in many ways to all, mill fully meet the end intended. 

I n  conclusion we desire to acknolvledge our indebtedness to iiTilliamL. 
Smith, Esq., for his kindness in permitting us to make use of the table 
showing the value of a widow's dower, given in his valuable book on Pro- 
bate Law, and in permitting us to make use of such matter as  was needed in 
explaining the same. 

PI'I'TSI:IEI.D,hf .4~~ .May 3 1 ,  ISSC. 
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In the first column on the left of the tables is contained the intestate, and 
where the law attaches qualifications to such intestate those qualifications arc 
specified. On each side of any  column there may be dashes, blank spaces, 
o r  letters or characters of reference. 

A dash denotes that there is no such relation a s  indicated at  the head of 
that column in which it occurs ; a blank space indicates that it is immaterial 
to the given case whether there is or is not such relation as indicated at  the 
head of that column, and characters or letters referring to the bottom are 
there explained ; all of which show the conditions under which relatives are 
entitled to take. 

table immediately preceding that datc relative to the given relation. Then 
look along the heads of the columns in such table for such relation, and down 
the column having such relation a t  its head for any provision contained 
therein. Ldok also down the column containing the intestates for the inteq-

.-
ure of relatives a s  in the given case, that provision is the one required. 

For illustration, let it be required to find what real estate the mother of an 
intestate was entitled to in 1846, the intestate having left no wife, no issue, 
no father. I t  will be seen on page 12that there is no separate table for that 
year, and that no changes were made relative to the mother's share subse- 
quently to the Revised Statutes, tabulated on pages 10, 11. Therefore such 
provision for the mother a s  was made in the Revised Statutes was the provi. 
sion in force a t  that date. Find now in the table of Revised Statutes under 
Descent of Real Property pages 10, 11, " 3lother" a t  the head of the eighth 
column, and also find such intestate in the column at  the left a s  is without 
the given relatives. 

Such intestate is found in the seventh of that column, and opposite this in 
the column headed Mother it is found that she was entitled to take equally 
with the brothers and sisters and their deceased brothers and sisters' children 
who take by right of representation. 

Except in the table of Descent of Real Property at  common law (pages 2 ,  

3). which is not included in this esplanation, all relations expressed in these 

I 



tables are the relations of the intestate unless they expressly appear other- 
wise. And in all cases where brothers and sisters' children or  issue are said 
to take by representation or right of representation, it must be understood 
that the reference is to children or issue of deceased brothers and sisters. 

Bros., - - - - - . - - - - - brothers. 
C . a n d C h a p . ,  - - - - - - - - - - Chapter. 
Gen. Sts  , - - - - - - - - - GeneralStatutes. 
P, S..and Pub. Sts., - - - - - - - Public Statues. 
Rev. Sts., . - - - - - - - - Revised Statutes. 
St - - - - - Statute. 
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I'age 16. lines S, 18.aftcr " 18i6," read c. $13."" 

" 10,heading of the fire rixht hand colmmis. read "Xcrt of Iiin of the IIalf and 
\Thole Blood." 

.. 4.5.line 13, for " P :j,jl." read " $ Y24." 
" i l l .  not r .  Soy '.Sts. ISIIl;." r(1;trl " S i r ,  1861 
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BRANCHES O F  THE ANCESTRAL LINES. ; 
As the  ~ntlles arch ~,rofc-rrc~tl lir~cs. As I)etwt>t!n ft~nritlt: lillt~s ~1rt~1'ert~lrt't' .4 

to tllc! ftwr;tles, sr, tllc rrr;rle 1int.s of turvt!stors are  l)referlsxl t o  tlw fen~;rl(! is 
xivon to  tl~itt, line w11ic:lr e;~rliest Joins irr the mala side of the p;ctertl;rl lint,. Thtt ~rlale ;lrc? st~.it igl~t lines within t,l~emselvc~s lines of clcs(~e.trt, hut the  
ft3nl;lle lines 11renk ;tt every ~ni%l.riag(! t,o give 11rrfe1.t.nce to  tin? Inale line whicli Joins it, tbcrc!. Tl~ils, e v a y  t)mrn:li male lints of tlest.etrt It;ls its 
l ~ r ~ n c : l ~ r s  of tlrr mrtle side o f  tllc paterrral line. no issac of uonlnlon inl(4rstc~r is fonnd alonx tllr I I I R ~ Cside of t l l ~  (.orrcsporrdit~g to the I)r;nr~:I~~!s If 
~ ~ a t t ~ t r i d  ;ulucLstor i r ~  I)r;rt~t+lrlitre, iurcl 110 c40nnncn~ t,his line is found heyoncl the  Paternal Gr;i~ulf;rtlrer's Fa t emi l  (:rauclf;~tlter. the  first ntrtl ~ ~ r r f u r r r t l  
will I)(! clerivecl thlr,ttgl~ the w o m i ~ t ~  who tippears t o  have first marrirtl into the  male side of the  patertr:%l line. 'I'his 11ranc'lr is t o  he trac:rtl t~lrronal~ ;111 
its minor h~u lc l l e s  l~csfc,re irdmittitrg the 11ran(.l1 1lc:rivt:d t l~rot tg l~ who i ~ l ~ l ) c ~ i ~ r s  next itrto this rnaI(: side: of tlro ~l;~tcl'tr;il the W O N I ~ L I I  t o  t~itvt: rnarrit'd 
Iinc, as tlte followill:: tablc, will show. . 
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ST.4Tr,7Z'ZS 1 6 4 1 ,  - 4 N C I E N T  C I I A  TtTERS', Clr.41' .  t l ~ a t  s11;1lI II:IVI, (IO\VIT 11~1sl):!1111~s37, I ' r o v i ~ l ~ ~ s  till, \ v i ~ l f ~ \ v  ill II<v' I;IIIII~. 

S T Z ~ T ~ J T F ; ~1 C 4 1 ,  A A ' C l Z N T  CHA.LItT137CS, f j1 fAI ' .  1 0 4 ,  S E C ' T I O N  3, J<:II:II.~* 1l1;1t \v111,v(> t111- IIII<~I:!III~ ~I;III,II~( l i ~ , s  i t ~ t ~ % t : i t ~ ~ .  I I ~  t111, 
<'OIIII~~ ('OIII.~ <,f t1!;1t , i < i r i s ~ l i ~ ~ t i ~ ~ ~ ~  II;IIII t i s  l :~st  v t ~ s i ~ l t ~ ~ ! ( ~ ( ~ .  1>11!v(~t o  > i s s i w ~  \v i ( lo \v  sli1.11 ;I 11:1rt o f  t l ! ~ ,?\vl~t,r<, tI11, ] ~ : ~ v t y  <11>1llI I ~ V I ~  t o  1111~ h i s  ~,st:! t( ,  :IS 

sl!:!ll ,~IIII~I> I*I~II:I~. t o  divi111, ill111 i lshigt l  t o  1 1 1 ~  01. Il(*it.s t l le i t .  s(.\.I.I.;I~ :IIII~j u s t  ILII(I i ~ l s o  ( . l l i l ~ l r ( v l  o t l ~ ~ ~  l l i l v ts  11or t io l ls  0111 o f  111(1 s i i i ~ l  ( 'st i l t( '  : w i t  11 t I l ( ~s l .  
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DESCENT O F  REAL ESTATE AND THE RIGHTS THEREIN O F  HUSBAND AND WIFE UNDER 'x 
MASSACHUSETTS STATUTES, 1805, CHAP. 90. 
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STATUTES 	R E L A T I N G  TO THE DESCENT 

OF REAL ESTATE. 


Proyision for Widow.--" \Vhen any person shall die seized of any  

real estate, in fee simple, or for life of another, not having tlevised the 
-cinle, and shall leave 11o kindred, so that such real estate \'auld, by law, 
escheat to the Cornmon\~ealth,  if such intestate shall leave a widoiv, such 
widow shall be entitled to take and hold such real estate, in the same man- 
ner as  .he \voul(l have taken the same had she been heir to th? intestate." 

,Wassnci~rrseii.s .Statc/tes 1851, Chap. 211. 

Provisions for Illegitimate Children.--" Every i l le~it imate child 
-,hall be consideretl as  heir of his mother, and any  maternal ancestor. and 
shall inherit the estate of such mother or ancestor, in whole 01 in part, a s  
th r  case may be, and thc same shall tiesceuti from such ancestor to the la\\.- 
ful issue of such illegitimate person in like manner as i f  he had been born 
in lawful wedlock." 

~M(~.ssac/ l~is~tfs  1851. Chap. 324, $2 6afrtr'7.. S t a t / ~ ~ s  

Proyisions for Adopted Children.-+ 6. A child adopted accord- 
ing to the provisions of this Statute, s$ 1-5, " Shall be deemed, for the 
purposes of inherilance anti succession by such child, custody of the person 
and right of obedience by such parent or parents by adoption, and all other 
legal consequences ant1 incidents of the natural reiation of parents and 
chiltlren, the same to all intents and purposes as if such child had been born 
in lawful \vecilock of such parents or parent by adoption, saving only that 
such child shall not be tieemed capable of taking property esprcssly limited 
to the heirs of the hotly or bodies of such petitioner or petitioners, [ for  
atloption.]" 

$ 7. "The natural parent or parents of such child shall be deprived by 
such decree of adoption of all legal rights \\,hatsoever a s  respects such 
chiltl ; and such child shall be freed from all legal obligzations of mainte- 
nance and obedience, as respects such natural parent or parents." 

Jfassn.shzlsetfs .Cfafz/trs r853. Chup. 253. 

Relating to Illegitimate Children.--" When, after the birth of an 
illegitimate child, his parents have i~>trrrnarried,  or shall intermarry, and 



his father has ackno\\-ledged, or shall, after the marriage, ackno\vledge Ilim 
a s  his chilcl, such child shall be considered as legitirnate, to all intrn:s and 
purposes." 

-

Proyisions in Lieu of Dower.-+ I. " IYhen any man shall die 
seized of any lands, tenements or hereditaments. or of any right thereto or 
interest therein in fee simple, not having la \~fu l ly  det-ised the Same, and 
leaving a \vidow but no issue, the \\.idow shall be entitleti to one-half of the 
said estate during the tern1 of her natural life." 

2 3 I'ro\-ides that if there is n o  issue, and the personal estate after paying 
all debts amounts to not more than Sg.ooo, the \vide\\- shall be entitled to 
the whole personal estate ; if it amounts to more than S j , m o  and less than 
810,ooo in value, she shall be entitled to $5,000 out of the same : if the res- 
idoe amounts to Sro,ooo and upwards, she shall be entitled to one-half 
thereoi 

2 4, "The foregoing provisions of this act shall be in lieu of the widow', 
tlo\\.er, at  her election ; and her election of the provisions of this act, in 
preference to her dower, shall be presumed unless she files in the probate 
otfiice her election to claim her rights of dower in lieu c ~ fthe provis i~~ns  of 
this act, \vithin six months of the tiate of the letters of ati~~ii:listmtion." 

~IJassuch~~sizttsStatr~tesr854, Chnj. 428. 

Rights of Widow on W a i ~ e r  of Will.--" M'hen any man shall 
die, having lawfully disposed of his estate by his will, and leaving a wido\r. 
the wido\v may,  a t  any  time within six months after the probate of the will, 
\v:tive the provisior~s made for her in the will ; and she shall in such case be 
entitled to such portion of the real and personal estate, a s  she nould havr 
been entitled had died intestate : pi-oi'ii/<v/,to if her husband /io.ia,,icv.,that 
the widow shall not, in any  such case, be entitleti to receive more th:in ten 
t l~uc?and dollars out of ;he personal estate." Repealed by General Stat- 
utes, clrap. 1S2, and similar provisions without the limitation to ten thou- 
sand dolla1-S. \yere substituted. Gen. Sts., chap. gn, 2 24. 

The above Statutes, viz., 1S49, chap. S j ,  
1Sj1, " 211, 

1Sg1, " 324, 
1Sgj, " 253. 
1Sj4, " 406, 
1 8 j ~ .  " 425, 

were rrpraled by Grnrral  Statutes, rhnp. 132, and iimilar provisions \\-ere 
substituted. 
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DESCENT OF REAL ESTATE AND THE RIGHTS THEREIRT OF HUSBAND AND WIFE UNDER THE 
MASSACHUSETTS GENERAL STATUTES. (1860,) CHAPS. 90, 91 AND 110. 
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nFfCEST O F  REAT. PROPERTY 

STATUTES 	RELATING TO THE DESCENT 
OF REAL ESTATE. 

~ll~zsslzc/~c~settsStututt7s1671, Chn). 310, 3s 6, y. 

Proyisions for Adopted Children.--$ 8. A child or person adopted 

according to the provisions of this chapter, " shall be deemed for the pur-
pose of iuheritance, and all other legal consequences of the natural relation 
of parent and child, to be the child of the parent or parents by adoption, 
;is i f  horn to them in lawful wedlock, except that he shall not take property 

expressly limited to the heirs of the body or  bodies of the parents by adop- 
tion, nor property from the lineal or collateral kindred of such parents !I!-

right of representation." Repealed by Statutes 1876, $ 11. 

5 0. " Such adoption shall terminate all the rights, obligations ar~,i legal 
incidents and consequences of the relation o f  parent and child between the 
child or person and his natural parents, except the right of the child or per- 
son to take property as heir or next of kin of his natural parents or kindred 
directly or by right of representation." Repealed by Sts. 1S76, 514. 

The Husband is not to haye curtesy in his wife's property 
mortgaged to secure the purchase money at the same time 
that the deed i a  g i~en . - -"When a deed of land is made to a n~arried 
Lvomar. and a t  the same time she mortgages the same to the grantor to se-
cure the payment of the whole or any part of the purchase money, or to a 
third party to obtain the whole or  any part of such purchase money, the 
seizin of suck, married woman shall not give her husband any estate hv  the 

curtesy a s  against such mortgagee." This chapter was repealed by Public 
Statutes, chap. 321, but this same provision mas substituted in Public Star- 
utes, chap. 124,S 2 .  

Mnssachusctts Stntlrtes 1876, C/tcz$. 213, 8 6: 

The Descent of Property to and from Adopted Children.-- 
" ,\s to the inheritance of property any persun adopted in accordance ~ r i t h  
the provisions of this act, shall take the same share which he \v(juld hlive 
taken if born to said adopting parent in lawful wedlock, of any propert!- 

which such parent could have devised by will. In respect to inheritancr 
also, he shall stand in regard to the legal descendants, but to no 0 t h ~ :  of the 



kintired, of his adoptirig parent in the same l~osition as if t)ortl t,, 11iln iri 

larvful rvedlock. In  case the person adopted dies intestate, his praperty, :LC- 
quired by himself, or I)!- gift or inheritance from his adopting parent or the 
kindred of such parent, shall be tiistributed accorcling to the pr(,visions of 
chapters ninety-one anti ninety-four of the General Statutes, among the 
persons who would ha\-e been his kindred if he had been horn to his adc~pt- 
ing parent in lawful \vedlock ; and any property receivetl by gift or inheri-
tance from his natural parents or kindred, shall he distributed in the same 
manner a s  if no act of adoption had taken place ; such distribution to Ije 
ascertained in such manner as the court may decree. S o  iierson shall, 1jy 
tjcitlg adopted, lose his right to inherit from his natural parents or kindred." 

The term Child embraces an Adopted Child in certain ca- 
ses.--$ q. " The term child or its equivalent in any grant ,  trust-scttlc- 
ment, enrail, devise or bequest, shall be held to iiiclude any child adopteti by 
the settler, grantor or testator, unless the contr:iry i)lainly appears by the 
terms thereof; but in no other case shall a child by adoption hare,  under 
such an instrument, the rights of a child born in laxvful wedlock to the 
adopting parent unless it plainiy appears to have been the intentior of the 
settler, grantor or testator to include an adorted child : pir~i/i , . i i ,/:.,::.'i.;,cr, 

that nothing in this act shall be construed to restrict any right to the succes- 
hion to property which may have vested in any person already adopted in 
accordance with the Is\vs of this Commnnxvealth." 

Rights of ~hi ldrkn adopted in another State.--$ I r .  " An!-

inhabitant of any other State, adopted ;IS a child in accordance with thr 
la\\-s thereof, shall upon proof of such fact, be entitled in this Conlmori- 
rvcalth to the same rights, as  regards succession to property, a s  he r\-\.r~uld 
have enjoyed in the state ~vhere  such act of ;~doptirin was executed, except 
i n  so fa r  as  they conflict with the provisions of this act." 

This chapter was repealed by I'ublic Statutes, chap. 224, and  pr(~visionr 

~ i rn i la r  to $5 S ,  O ,  1 1 ,  Ivere substitutcd in ch~rptcr 14s of Pul~lic  Statotes. 
$s 7, S ,  I), a s  the table of the Public Statutes rvill sho~v.  See page ao. 
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DESCENT OF REAL ESTATE AND THE RIGHTS THEREIAT OF HUSBAND AND WIFE UNDER THE 
MASSACHUSETTS PUBLIC STATUTES, (1882,) CHAPS. 124, I 2 5  AND 148. 
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DISTRIBUTION OF PERSONAL PROPERTY UNDER MASSACHUSETTS STATUTES 1805, CHAP. 90. 
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STAT'JTES RELATING TO THE DISTRIBUTIONOF 


PERSONALPROPERTY. 


Illnssachusetts .(;tntutcs 1838, Ch~zj .145, $1aizd 2. 

Apparel and Ornament of Widow and Minor Children.-51. 
"The articles of apparel o r  ornament of the widow, and the apparel of any 
minor child of any  tleccased person, shall be considered in the settlement of 
the estate of such deceased person, a s  exclusively belonging to such widow 
anti child respectively." 

Necessaries for Widow and Family.-+. "Such part of the per- 
sonal estate of any  person deceased a s  the Judge of Probate, having due 
regard to all the circumstances of the case, may see fit to allolv fur ncccssa- 
ries to his xvidow, for the use of herself and family ucder her care, if any,  
and also such provisions and other articles as shall be necessary for the 
reasonable sustelia~lce of the family of any  person deceased for fmty days 
after his death, shall not be deemed and taken a s  assets to be applied to the 
payment of debts, legacies, or charges of administration; hut the same shall 
be allowed in the account of administration in tiischarge of so  much of the 
inventory of the estate, when the same is cuntained therein, although it 
should thereby become necessary to sell real estate for the payment of debts, 
legacies, o r  charges of administration; and although the estate may be insol- 
vent." 

-

Massachusetts Stntzctes 1842, Chap 15. 
Allowances to Minor Children where there is no Widow.- 

"The second section of the one hundred and forty-fifth chapter of the stnt- 
utes of the year one thousand eight hundred and thirty-eight, is hereby es -
tende(1 so  as to empower Judges of Probate to make an aHowance to the 
minor child or  children of  any deceased person, in cases where there is no  
widow;pi~~~r~i i /~ .~ / ,that no ~~~~~~~ance to any child shall exceed fifty dollars." 

iMnssachusefts Stat~ctes 18'1, Chap. 2r1. 
Proyisions for Illegitimate Children.-"Every illegitimate child 

shall be considered as heir of his mother, anti any n1:rternal ancestor, and 
shall inherit the estate of such mother or ancestor, in  whole or  in part, a s  
the case may be, and the same shall tiescentl from such anoestor to the law- 
ful issue o f  such illegitimate person in like manner as if he had been born in 
laivful xvedlock." 

illassac/c~tcctt~.yt/rh/tes 18j1. Cltnfi 324, s$ 6 n?rd7. 
Pro~isionsfor Adopted Children.-$6. X child adopted arcordinq 

to the pro~iq ion< of this Statutc, $3 1 - 5 .  "\h.~ll he deemed, for the purposes 



of inheritance and successio~i by such child, custody of the person anti rig!lt 
of obedience by such parent or parents by adoption, and all other legal cort- 
sequences and incidents of the natural relation of parents ant1 chil(lren, the 
same to a11 intents and purposes a s  if such child had been horn i:1 la\vful 
\vetllock of such parents o r  parent by adoption, saving only that such chil(l 
shall not be deemed capable of taking propert!- espressly linlited to the heirs 
of the body or bodies of such petitioner or petitioners, [for :~tloption.j" 

$7. The natural parent or parents of such child shall be deprived by such 
rlecrce of adoption of all legal rights whatsoever as respects such c:iilci: ant1 
such child shall be frcetf from all legal obligations of niaintenance and olre- 
dience, as  respects such natural parent or parents." 

Relating to Illegitimate Children.-"When,  after the Ijirth of :w 

illegitimate child, his parents hare  intermarricti, or shall ~n te rmarry ,  ant1 his 
father has ackno~vledged, or shall, after the marriase, acknowlcdgc him as 
his child, such child shall be considered as legitimate. to all intents ant1 pus- 
poses." 

-

Mossarh/rsctts St(ztl~tes 18'4, Chop. 406, 
Provide that if there is no issue, and the perional estate after paying all 

debts amounts to not more than $5000, the \vi,.lo\v shall be entitle(l to t l ~ c  
whole personal estatc; if it amounts to more that1 Sjooo, and lcqs that1 
Sro,ooo in value, she shall be entitled to Sjooo, out of the same; i f  the resi- 
due amoutits to $ro,ooo, ant1 upwartis, she shall Ije entitled to one-half tlicrc- 
of. In ;~tl(lition she shall be entitleti to one-half his undevised rcxl cst:lte for 
life (see page I 3.) Rut these ~~rovis ions  arc- in lieu of dower. 

,lIassachusetts Statutes 18'4, Chaj. 42J. 

Rights of Widow on Waiver of Will.-"LYhen any man shall die. 
having larvfully disposeti of his estate by his will. and leaving a wi(low, the 
~vitiolv may. at  any time within six months after the probate of the will. 
waive the provision5 made for her in the :vill; and she shall in such case be 
entitled to such portion of the real and personal estate, a s  she \voul(l ha\-e 
been entitled to if her husband had died intestate; $ ~ i l ; , i ( C . d ,  h o i , ~ < ~ ; ~ i . ,that the 
\vitlo\v shall not, in any such case, be cntitletl to I-eceive more than ten 
thousand tlollars out of the pet-sonal estate." Repenlet1 by Gcneral Statntes, 
clialj. 1S2, anti similar provisions xvithout the limitation to ten thous:~nd 
dollars, were substituted. Gcneral Statutes, ch;~p.  112, $24. 

The :ibove Stntutes. viz., 1935, chap. I J ~ .  

ISQ,  " 1 5 .  

1Sj1, " 211, 

1851, " 324, 
~ S j j ,  " Zj j .  
1854, " 400, 
1354, " 423. 

!yere repealecl Ijy Gener:ll Statutes, chap, IS^. 
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Distribution of Personal Property under Massachusetts Statutes (1876,)chap. 213, 8,and chap. 220, -I, and the Unrepealed General Statutes. 
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DISTRIBUTION OF PERSONAL PROPERTY UNDER MASSACHUSETTS PUBLIC STATUTES (1882,) 
CHAPS. 135, 148, AND STATUTES OF 1882, CHAPS. 132 AND 141. 
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G E N E R A L  N O T E S  

(k.st~s*i  q l s e  TI.US~'S estate of a cestui que trust tiescentis Esfcrfe.--An 
the same as th14 legal estate, 2 LVashburn on Real Property, IS?. At 
common law if the cestui que trust leaves no heirs, his estate will not escheat 
but will become absolute in the trustee. 2 I\'ashburn (in Keal l'roperty. 
r S g .  Perry on  Trusts, 5 32j. IIill on Trustees, 270. Rut there has been 
doubt a s  to whether this rule xvas applica!jle under the statutes of distribu- 
tion, generally adopted in the United States., Hill on Trustees, 27o, note 
(-4th American Edition). Husblntls of wives having equitable interests in 
act11al possession, have a right to curtesy in such equitable estates, including 
of course, cestui que trust estates, and equities of redemption. Pcrry on 
Trusts 2 324, 3 Gray 39.5, 404, I Stor:,-'s Eq. Jur. fqa. 4 Kent's Conim. 30. 

In RIassachusetts a wife is not entitled to dower in her husband's cqui- 
table estates. I Perry on Trusts 5 354, Reed et al. v. Whitney. j Gray 534. 
Lobdell v. Hayes, 4 Allen IS? .  

Tga,tsstee's Es ta te . - - I t  is alrnost an invariable rule that two or rnore 
trustees holti :IS joint-tenants ar.d not a s  tenants in common. Perry or? 

TI-usts$ I $1. X power only does riot survive, but ceases with the tleath of 
either oi  the trustees. 2 iIJashburn on Real Property, 1 9 7  Story's Equity Jur .  
$ 1oi12. 4 Kents's Coni. 325  The presumption is as  to trustees, that a power 
roupled with an interest, was meant to survive. z Washbur11 on Keal Prop- 

el-t!-, 11)6. Story's 1.lquitj- Jur. $ rohz. If the authority be to two or more in 

311 0ffici:i1 capacity i.<rfiom. ofli<.ii, it will survive if either die. Rut if it be to 

them ~~onr i?~ , r f i i i~  : or they are clothed ~vi th  a special contidence of a personal 
nature, it wil! not survive. 2 LVashl~urnon Real Property, 11);. 13 Met. 220. 

( ) l r (~ l~ t i tyof cc T r t c s f e e ' s  Es t rc fe ,  ( I P L C Z  'its Descent . - -When a 
conve)-ance is in trust and the trusts are of  such a nature that they do, 01- by 
lx~ssibility may, rcquire a legal estate in the trustee beyond that of an estate 
for his own life, then without words of limitation in the conveyance to the 
trustee, he xhztll take n fee, h Cush. 403, 407 : i f  the trustee's estate is un-
devisctl by hini, it d e s c e ~ ~ ~ l ~  to his heirs i l l  trust. Perry on Trusts, 5 339. 

Dovr.e~-c r ~ t r l  Ctrj.fes!/ tclr,el.e t1tes.e T ~ ~ c s fis cr 1Gfc te . - -The  
~ v i f eI,[ it1 the tl-ust estate any further than :l trustee is not entitled to t l r~~ver  
the husbanrl 1i:ltl :L benefici:rl interrst thelein. 4 Kent'.: C(1n3. Pcrry on 4;. 

http:ofli<.ii


Trusts, 5 322. The husband is not entitled to curtesy in the estate held by 
his wife as trustee. Perry on  Trusts, s 322 

Wild LU~LCZS Stlbject to  Dower.--"A widow shall have ~ o t  no 
right of dower in ~vild lands of which her husband dies seized, except ~vood- 
lots o r  other land used with his farm or dwelling house ; nor in such land 
conveyed by him, although afterwards cleared." Public Statutes c. I24 s 4. 
General Statutes, c. go, s 12. Revised Statutes, c. 60, S 12. It seems 
that she may take mild land for her life estate in half her husband's 
real estate under Public Statutes, c. 124 5s 3 and 4. General Statutes, c.90 $ 
I j .  See 121, Mass. 207. 

Dozoer 'it&Equity of X e ~ l e t t i o - - A  wife is entitled to dower 
in her husband's mortgaged premises, of which premises he died seized, 
against every .one except the mortgagee and those claiming under him, 
though the mortgage be valid and effectual a s  against her, and though she 
has released all right of dower in the premises. Public Statutes, c. 124 s 5 .  
General Statutes, c. 00, 5 2. Revised Statutes, c. ho # 2 .  See Henry's case, 
4 Cushing, 2j;. 

No Dower *it&Lccnds nlortgccged to  Sectwe the Pz~vcl~cise 
Mothey.-When a husband takes a conveyance in fee and at  the same time 
mortgages the land back to the grantor, or to a third person, to secure the 
purchase money in whole or  in part, the wife is not entitled to dower out of 
the estate. 4 Kent's Corn., 39. 4 Mass., 560. 4 Allen 510. 

Ctin&zclutive Provis ior~s for t l ~ e  ICSicZozu.-The provisions in 
Statutes ISSO, c. 211, to the effect that the widow o f  a person dying intestate, 
shall take real estate of the deceased to the value of $ j , w o ,  in fee, is cumu-
lative and gives her this in addition to domer, homestead or provisions in 
lieu of domer. Elliot vs. Elliot, 1-37.Mass. 116. 

Desceut. etc., of Demises f o ~ .  100 1-ecclSs ot' Mo9.e.--When 
land is demised for one hundred years or  more, the term shall so long a s  
tifty years of the same remain unexpired be regarded a s  a n  estate in fee sim- 
ple, a s  to the descent and devise of the same and the right of dower therein. 
Public Statute, c. 121, SI .  General Statutes, c. 00, s20. Revised Stat- 
utes, c. 00, s IS. Statutes of 1Sj4, c. 162, SI. 

Rig7~ts of the 7Vidozo on IIFuiviuq her +ZusbantlJs 7Vill.-- 
A widow may waive the provisions made for her in her husband's will 
within six months after probate of the mill, or claim such portion of his es- 
t a t r  as  she moulcl have been entitled to if he hacl died intestate, and shall be 
entitled to the same portion of his real and personal estate a s  if he had died 
intestate, except that if her share o f  the personal estate should be more than 
S ~ o , o o o ,she mill receive $ro,ooo, and the income for life of the excess of her 
share of such estate above that amount. Public Statutes, c. 12 j ,  IS. 

Statutes 1871, c. 200, gave the widow the right to claim her portion of the 
estate, real and personal, where she was unprovided for by the will. 



Statues 1361, c. 1 0 ~ .$1. provides that thewidow m,ty waive thc pr<:~-isi,,ns 
made for her in her husl~and's  ~vill,  and in such case ill be entitled to the 
skime portion of the real and personal estate, as  if  he had cliecl illtestate, ex- 
cept if such share of the personal estate should exceed Sro,oou. ,he \vill lie 
entitleti to the sum of S~o,ooo ,  and the income for life of the excess of her 
share of such estate above that amount. 

General Statutes, c, 92, $24, prorides t h a ~  the \vido\v may waive the pro-
visions made for her in her husband's will, and that in such case she shall be 
entitled to the same portion of his estate, real and personal, as  she t v ~ u l d  
have been entitled to. if he had died intestate. Statutes 1554, c. 42s con. 
tainect these provisions of the General Statutes. and added that in such c:lse 
she shall not be entitled to more than S ~ o . o o o  out of his personal estate. 

Revised Statutes, c. 60, S ~ I .and Statute5 1783, c. 24, SS,gir-es the ~vid<,  . 
the right to waive the provisions of her hdsi~and's  ~vill and take instead, her 
dower in his lands. 

Shc shall not be entitled to both the provisions and dower, unless such 

shall appear by the ~vill,  to have Ireen the intention of the testator. Iiut,Iic 

Statutes, c. 127, s 20. Statutes oi  ISOI, c. 104, S I .  General Statutes, c. 02, 


s 24. Statutes of 1Sj4, c. 425. Revised Statutes, c. ho, s 11. Statutes 


1753, c. 24, S 3. See Towle v. Stvasey, 106 Mass., Itif> ; Farnurr~t-. Hascorn. 

122, .\I;1ss. 252. 


h'ext of' ILitl.--The next of kin is to be interpreted in ;r will, when 
nothing further appears to show the testator's intention. a s  the nearest of 
kin related to the testator by blood. 2 \Villiams on Executors, 00o. Rcdfielri 
on the Law of \Tills, par: 2, page 391). Relations b,~,uc(ri.i.i(<yc are generally 
incapal~le of bringing themselves within the description of nest  of kill in a 
will. But it has been held competent and required, to look at  the \vhole of 
the will to see if there was a manifest intention to include the wife a s  q ) f  the 
nest  of kin. 2 \Villiams on Executors, 0Oo 'In the or~linary sense 11either 
hosband nor wifecan be said to be next ot kin to each other. 2 Kent's Corn. 
136, 3 Vesey's Reports (Sumner's Edition), 244, note n ; Esty v. Clark el al. 
101 Jlass. 35. Vnder the statutes of distribution, the uext of kin arc to ~ J C  

rleterrnincd by the same rules as the right to administer under Statutes 31, 
Etlxrard r r r ,  c. 11. 2 Williamson Executors, 1292. 2 Black. Cum. 515. (See 
Tallle, page 25). In  next of kin are included relatives both on the paternal 
and maternal sides. 2 Black. Com. j10, Christian's Notes. 

I n  the >lassachusetts Ian-s of r;S3. it was espressiy provitiett that the (Ic- 
g e e s  of kindred should be computed accortling to the rules of the Civil L;l\v, 
atlcl the same provision has been continued ever since 11)- successive re-en- 
actrnents. (P. S. C . ,  125, s2). 

c ~ ) t ~ p z ( t ( ~ t i o ~ ~of'Degl-ees of' I C i t ~ t l r ~ e t l . - - B y  the Civil L:rx the 
degrees are computed by reckoning from the deceased up through the nenre5t 
common ancestor to the person whose degree of re1:itionship to the inlet.- 
t;lte is to be determcc(. Each gcner;ltirin thus includecl in the tsvo lines of 
descendants, forms a degree. 2 Black Corn. " 3 .  205 n ( ~ t e  (Shars~vuod's E d . )  

See table, page 25. 



U'hereas hj- the Cannn I,aw the degrees are reckoned doxvn~vard from the 
nearest common ancestor in one line only, and i f  the lines are unequal in the 
number of generations, the computation is by the longer line. Ibid. See 
ta l~ le ,  pages I ,  2 .  

C'/~iltZt.e?z.--"The w-ord 'children' does not z ~ ~ ~ I ~ < / ~ ( . , I / ~ ~ I I I ,in its F i ~ p c , ~ ,  

estend further than the immediate descendants of the person named, and 
co~isequently grand children or issue generally, are not ordinarily included 
it1 that term." 2 IL'illiams on Executors, 1142, 103 l lass .  2S7. 

il<Zopted Cl~~iltZt*e?a.--Achild adopted under the provisions of c. 110 

of the General Statutes, o r  c. 310 of the Statutes of I S ~ I ,  has been held in- 
cluded in the words "child," "children," "issue," and "kindred" as used in 
the Statutes of Descents. Sewall v. Roberts, 11j,  IIass. 2 77. Ross v. 
Ross, 129, hIass.,267. 

"The term child, or its eql~ivalent in a grant. trust settlement, entail, de- 
vise, or bequest, shrill be held to include a child adopted by the settler, 
grantor, or testator, unless the contrary pl:iinly appears Ily the terms o f  the 
instrument ; but when the settler, grantor, o r  testator, is not himself the 
adopting parent, the child by adoption shall not have, under such an instru-
ment, the rights of a child born in la~vful ~vedlock to the adopting parent, 
unless it plainly appears to have been the intentio11 of the settler, grantor or 
testator to include an adopted child." Puh!ic Statutes, chap. 148. $ S. Stat-

utes 1S76, chap. 21 j, $(). (Ante, page 17). 
"An inhabitant of another sta:e adopted a s  a child, in accordance with 

the laws thereof, shall upon proof of such fact, be entitled in this common- 
wealth, to the same rights, as  regards successio~l to property, that he would 
have enjoyed in the state where such act of adoption was executed, except in 
so fa r  as  such rights conflict with the pt-ovisions of this chapter,'' I'utjlic 
Statutes, chap. 143, 9. Statutes 1870, chap. 213, # 11. (Ante., page 17). 
Ross v. Ross, 120, Mass. 243. 

C f ~ i l d t ' e 2 ~U t ~ p ~ o z . i d e d  rVil1.--"LVhetifor h1/ Yn~.e?&ts' .I tes-
tator omits to provide in hi5 will for any of his children, or for the issue of a 
deceased child, they shall take the same share of his estate that they would 
ha\,e been entitled to if he had died intestate, unless they have t x e n  provided 
for  by the testator in his life time, or unless it appears that the omission ,vas 
intentional and not occasioned by accident or mistake." Public Statutes, c. 
127, s 21. General Statutes, c. 02, s 2;. Revised Statutes. c. 02, 3 21. The 
same with the omission of "unless it appears that the omission ~ v a \  
intentional and not occasioned by accident or mistake," is found in Statutes 

17Sj, c. 24, $ S, and Province Laws. William 111, c. 12 (Ancient Char. 

ters, c. 70, $ 2) 

post1~1ij1zolcsC/bilcl?w%.--"When a child of a testator, born after  
his father's death, has no pror-ision made for  him by his father in his \rill 

he shall take the same share of his father's estate that he ,\~ould 
have been entitled to if his father had died intestate." I'ublic Statute, c. ~ 2 7 ,  

7" General Statutes, c. 02, $ 26. Revised Statutes, c. 62, 22,  Statutes 
of 1 7 ~ j ,c. 24, s;. rz \L'illiam 111. (Ancient Charters, c. jo? 3 1 . )  



Devise 03. L e g r t c ? j  m o t  Ln/)serl.-"11-hen a tlcvise or legacy is 
made to a child or other relation of the testator ant1 .;ucli child c!r rcl:ltion 
dies before, but leaves issue \vho survi7:c the testalor, such isrue shall, unlc.;s 
a different tlispositioi~ is matie or required 111 the will, take the s:me cst:lte 
that the person ~vhosc issue they are, \voulti have taken, hat1 hc surx-ived the 
testator." Public Statutes, c. I?;, S 23. General Statutes, c. I)?, 5 25. Re-
vised Statutes, c. 02, $ 24. Statute? of 1783.c. 24, $ '. IS Pick. 43. 

D e s c e t ~ tof Estates Ttci1.-Estates tail descend according to the rules 
of common la^, that is, the oldest son takes tn the exclusion of all the other 
c l l i l ~ l r e ~ ~ .  Gray. 2S4, 2%. I 

-The general rule is ii a sale under a po\x-er oi  salc mortgage takes place in 
rhe life time of the m o r t g a g o ~ ,  the surplus is personal estate ; i f  ;liter liis 
tlratli, it is real estate, ns the equity of rcrleml~tion descen(ls to the heirs at  
law. r !l'illiarns o n  Esecutors, 57; Jones (In llortgrcges, s 10r)s. I n  .\Ins-
sachusetts the legal title to the p:.oceetls oi  such sale. is held to be in the cxe- 
cutor or  atlmiriistrator, by force of the conrr:lct of mortgage, though ~vlicn 
he lias collected the Inoncy, hc hnltl.; i t  in trust for the hcirs o r  (levisccs, a s  
thecase may be. Jones on 1Iortgngcs. 5 100;. 100.,? . l l l e~ i ,  ~ 5 ~ 5 ,  

A ~ I ~ ~ a ~ ~ c . o t ~ c ~ ~ t s . - " . ~ ~ i ystate, real or pcrsi~nai ,  given i ~ ya n  in tcs ta~e  
in his lifetime, a.; a n  ;~d,:ancement to :i r-hild or other lilicnl ~lcscentlruits. 
shall be consitlered a s  p t - t  of the intest:lte's est;itc, so iar as  it r e ~ a r ( l sthe 
tlivision and distrib~ition of such estate ariiong his issue. :tntl sh:tll be taken 
11). such child or otllcr tlescentlants, to\vards hi? share of such estate : Ilut he 
shall not be ~-eqilirctl to refnnd :my ]last thereof, although it exccc(ls liis 

share." Public Stniutes, c. 123, s I .  General Statutes, c. 0 1 ,  2 0. Rc-
visetl Statutes, c. O r ,  $ 0. excepts the follo\ving c l ~ u s e ,  " tha t  he sh:lll not 

be requirctl to refund any part thereof, ;~l though it exccetl.; hi-; sh:11-c." 
Statutes ~ S o g ,  c. 00, $ j .  Statutes r ' ;d j ,  c. j0,S 7 .  

"All gifts and grants shall 11e deemed tcj have been made as n1ivanccment5 
i f  they are expressed in the gift or grant to Oe so made, or if cl~ni-ged in 
writing as such, by the intestate, or acknr~\vletiged in writing ;is .;uch by the 
party receiving them." Public Statutes, c. 12s. 2 3. General S;~tutes. ('. 01. 

$ S. Revised Statutes, c. 61, 2 I), Statutes ~ S o j ,c .  i)o, s 3. 17nllcr the 

statutes of r;Sj. 5 7 ,  the evidence required to prove an :~tlv:lnr.elnent, \\.as 
that it should be charged in ~vri t ing by the intestate or his or(ler, o r  :I mcm-
orandurn thereof. or deli\-erctl expressly or f ( ~ r  that purl)OSc beforc L\VO 

witnesses who were batle to take notice thereof' 
'ro constitute an a t l v a ~ ~ c e n ~ e n tit must 1)c provetl to have IleeII si) int~ntlet i ,  

. 'and chargeable on the chiltl's share c ) f  the estate by certain evidence prc- 
I; XI;lss. 350, 35s. An  adv:lncemcnt cannot un~ler  the st:~tiites, 

be provetl by parol. 2 I'ick. j j;. 
If txvo executors or :ltlministrators arc appoitited nntl o l ~ e  dies, thc estate 

vests in the survivor. I \Lrilli:~mson  l.:xccut~)rs, j ~ o .  

A ( / ~ * e c l ) # c . ~ a f s  t l )e Co~#,?.e?jrr t tcr :  ~,rrllr~.s.-"L:ln~l :utirled f o r  Of 

anti devise11 tu be sold nnil turnell into tnoncy, is rcputv~l as morlt:y, and 
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money articled or  bequeathed to be invested in land, has in Equity, many of 
the qualities of real estate ant1 is descendiblc and tlcvisable as such." 2 

Story's Eq. Jur . ,  790. 
"If a man has entered into a valid contract for the purchase of land, he is 

treated in Equity as the equita!~le olyner of the land ; and the vendor is treat- 
ed a s  the owner of the money. The purchaser may devise it a s  l a n d  even 

before the conveyance is made and it passes by descent to his heir as  Iantl." 
2 Story's Eq. Jur., 2 ;go. 

i7.1012t(/CLp?dP ? - n ~ , e ? ' f ? ~  real estate is conveyed to it& Tr.zc,sf.-IVhen 
a trustee in trust to permit a mortgaqor to receixe the rents and profits, and 
upon payment of the mortgage money to reconvey to the mortgagor, ant1 
upon tlefault of payment, to sell the premises ant1 pay over the resid~le to the 
mortgagor, af ter  payment of  the mortgage, then if no sale shoultl be made 
until after the death of  the mortgagor, it will pass by his devise to his tlcvisee, 
or to his heir as  real estate, and not as  personality. 2 Story's Eq. Jur . ,  

700. 2 I lare,  R. $3. Dalzell on the Law of Conversion, So. 

From the following table the present value of a life estate may be tleter- 
minetl by the \Vigglesw,~rth or the " Coml~ined Experience"" tables of mor-
tality at  six per cent. The IViggles~vorth table, which was acioptecl many 
years ago by the Supreme Judiriai Court, is an old table, and the results ob- 
tained from it are not as  accurate a s  later tables affortl. The  " Combined 
Experie~lce" table is based upon computations made by seventeen LiJc In 
surance companies, and was detluced from 62,537 assurances under the su- 
pervision of a commission of accomplished actuaries. The latter table was 
published in 1343, and its results arc considered very accurate. 

In  the follou~ing table the sums given opposite the n u n ~ b e r s  representing 
the ages will s h o ~ v  the present d u e  of a dower estate for every S I ~  ,of the 
whole estate at  six per cent. per annum. T o  find the present value of a 
dolver estate from this table, multiply the sum found opposite the number 
representing the age by the number of hundreds in the entire estate, ant1 the 
product will be the present value of the dower estate. 

T o  illustrate, let the whole xalue of an estate be S~o,ooo ,  anti the nitlon 
who is entitled to dower is :,o years of age. Look for jo in the column 
headed age : opposite this number in the column headed Wigglesxr.orth is the 
sum $20.19 (the present value o f  a dower estate worth $100,) multiply this 
sum by roo (the number of hundreds in ro,oou) and the product is $2,001. 
which is the present d u e  of her dower according to the iVigg1es~vorth table. 
Accortling to the " Combineti Experience" table it is Sz,o;o. 

As a dower estate is one-third of the entire real estate for life, the value 
of an estate by the curtesy, which is a life estate in the ~vhole real estate, 
may be found by multiplying the value of a (lower estate in the given estate 
by three. 

So an)- life interest in a fractional part of the whr~le estate can be found 
by taking a correspontling part of the value of the estate by the curtesy. 

*" ('ni~ll~ilre~l or " Sts. ItiSli. r. ISfi.ErlIrr i t~~~cr" A(.tr~nrics" 
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