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Preface I

Preface

Background

In 1993, Mexico, Canada and the United States signed the North American Agreement on Environmental Cooper-
ation (NAAEC). NAAEC establishes the Commission for Environmental Cooperation (CEC) and imposes certain
obligations and commitments on the three countries, anumber of which relate to environmental enforcement. Arti-
cle 5 of NAAEC obligates the Parties to effectively enforce their respective environmental laws and regulations,
with the aim of achieving high levels of environmental protection and compliance. Further, the provision setsout a
non-exclusive list of actions that may be deemed to constitute effective enforcement. Article 6 requires that the
Parties take specific prescribed actions to provide private access to remedies, inclusive of the right of interested
persons to request the Parties’ competent authorities to investigate alleged violations and to give such requests due
consideration. Article 12 of NAAEC requires the Parties to provide an annual public report on their compliance
with enforcement-related obligations, including data on enforcement activities. Finaly, the CEC Council is man-
dated to encourage effective enforcement by the Parties of their respective environmental laws and regulations,
compliance with those laws and regulations, and technical cooperation between the Parties.

In addition, NAAEC introduces anumber of processes for examining the effectiveness of the Parties’ enforce-
ment actions. One process involves the review of submissions by any nongovernmental organization (NGO) or per-
son alleging failure by a Party to effectively enforce its environmental laws. Another establishes procedures for
reviewing and resolving inter-party disputes concerning allegations of persistent patterns of failure by any Party to
effectively enforce its environmental laws. Failure to resolve the latter allegations may result in the imposition of
monetary penalties or trade sanctions.

In furtherance of these abligations, the CEC in 1995 established the Enforcement Cooperation Program. The
objectives of the Program include, among others, support to the Partiesin the preparation of their annual reportson
NAAEC enforcement-related obligations and in the examination of improved indicators or measures of effective
enforcement and compliance. The Program is developed under the guidance of the North American Working
Group on Environmental Enforcement and Compliance Cooperation (EWG), composed of senior-level environ-
mental enforcement officials representing national, state and provincial agencies, formally constituted in 1996 by
the CEC Council.

The Indicators of Effective Environmental Enforcement Project

In 1997 the CEC, under the guidance of the EWG, initiated a project to explore development of indicators or crite-
riafor evaluating the performance of the Partiesin implementing policies and programs for effective environmen-
tal enforcement. The objectives of this project include:

In the short term:

 documenting the Parties’ current efforts to implement criteria and processes for evaluating and
responding to indicators of effectiveness of their respective environmental enforcement polices,
programs and strategies,

« facilitating intergovernmental exchange of information and expertise in the development and use
of indicators; and

« providing aforum for dialogue amongst government, public and industry on the development and use
of indicators and analysis of trends in each country’s performance with a view to establishing a baseline.
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In thelong term:

« exploring the appropriateness of North American indicators of effective environmenta enforcement
policies, programs and strategies;

« supporting the development of more effective indicators; and

* providing public reports on the Parties' fulfillment of their enforcement obligations, using agreed
upon indicators

Progress to Date

This report presents the results of work completed to date in the indicators project. Part One includes proceedings
of the CEC-sponsored North American Dialogue on Indicators of Effective Environmental Enforcement, held May
1998 in Puebla, Mexico. The Dialogue was organized by the Enforcement Cooperation program in consultation
with the EWG, and included participants from North American enforcement agencies, industry, NGOs and inter-
national institutions, including the European Commission and the World Bank. Issues for discussion at the
Diaogue included:

» What are the key issues and challenges in devel oping and applying indictors of effective enforcement
of environmental laws?

« Should indicators of effective enforcement be linked with indicators of overall environmental
performance? If so, what are the implications for both indicators and what are the possible
mechanisms for linkage?

» Areexisting indicators adequate to eval uate the use of both traditional approaches to enforcement
and more innovative or voluntary approaches?

» Do domestic or international indicators or performance evaluation processes aready exist which could
provide useful models for this exercise?

Part One of the proceedings includes presentations, a summary of the discussions and alist of participants.

Part Two includes the reports commissioned by the CEC as background documents for the Dialogue and as the
baseline for future cooperative effortsin this area. These documents are:

« reports on Canadian, Mexican and United States policies, programs and strategies related to indicators
of effective environmental enforcement;

* areport reviewing the actual and potential use of public response indicators for evaluation effectiveness
of government policies, programs and strategies; and

« areport briefly reviewing European experience with the development and use of indicators of effective
enforcement.

The environmental enforcement indicators project is a continuing initiative of the CEC. Current and pro-
jected initiatives by the CEC in this area can be consulted in the CEC Three-Year Program Plan: 1999-2001. The
Plan can be viewed on the CEC web site at <http://www.cec.org>.

Disclaimer

I wish to clarify that, unless the contrary is clearly expressed, any opinions or views expressed in the report are not
intended to represent the views of the CEC or the Parties.

Linda F. Duncan
Head
Law & Enforcement Cooperation Program
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The Dialogue on Indicators of Effective
Environmental Enforcement






Session One:

Introduction to the Dialogue:
The Challenge of Implementing Effective Environmental
Enforcement Indicators

» Where does the obligation for effective enforcement arise?
» What istheimpetus for cooperative exploration of indicators?
« Why do we need indicators?

* What are some of the major challengesin designing enforcement and compliance
indicators?
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Dr. Eduardo Macip Zufiga

Secretary of Development and the Environment
State of Puebla
Mexico

Good Morning. | would first like to thank you all for joining us here in Puebla. On behalf of the state government,
I would like to offer you a warm welcome, and hope that the work we are about to begin will be of great value to
both the state government and to Mexico, as well asto our relations with the United States and Canada.

The conference scheduled to take place over the following daysis extremely pertinent. The topic has been of
great importance to our state. The government of the State of Puebla has made great efforts by means of a devel-
opment system which is divided into three areas. Thefirst of these is the Northern Sierra Program, which focuses
on development in the northern part of the state. The second involves a Regional Development Program covering
14 municipalitiesin the central area. Finaly, there is the Sierra Negra Development Program, which many of you
are now familiar with, and which includes the Mixtec region in the southern area of Puebla. Several regional devel-
opment programs are contained within these overall devel opment programs; most of these have received consider-
able promotion, since the current state government will conclude its term of office next year. We have been
working alongside federal institutions to provide the necessary support for all activities carried out under the aus-
pices of ecological programs. Furthermore, many of the observers here today are members of the State Commis-
sion invited to this session to give them amore in-depth view of the work proposed here.

| would therefore like to ask my friend Antonio Azuela to give us a more detailed explanation of the confer-
ence program, since | feel that this information will be especially useful to our guests, members of the state eco-
logical agency, and to our visitors. We would like to offer you all avery warm welcome, and hope that you will feel
free to request anything you require during your stay in our state.

Thank you.
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Mtro. Antonio Azuela de la Cueva

Federal Attorney General for Environmental Protection
(Procuraduria Federal de Protecciéon al Ambiente—Profepa)
Government of Mexico

Mexico City, Mexico

Good day toyou all, Dr. Macip, SylviaLowrance, Linda Duncan, colleagues, ladies and gentlemen. It iswith great
satisfaction that | welcome such a select group of specialists to this seminar. Your presence here reflects the con-
clusion of a process that has been under way for along time within the Commission for Environmental Coopera-
tion(CEC). What we are witnessing today is the important coincidence of interest between the Mexican
government and the global project of the CEC. | am sure that this dialogue will aso be of interest to the United
States and Canada, since we all wish to improve our information systems. From the perspective of Mexico, thisis
an especially satisfying coincidence. In 1995, Profepa decided to promote an information management system as
part of its environmental management endeavors. Meanwhile, within the CEC, each of the three countries has
expressed itsinterests in a differing manner. The evaluation of environmental regulation is extremely important for
the modernization of environmental management.

When we speak of information and modernization, we are invariably tempted to focus on the technol ogical
aspects of information systems. Nowadays, the world of information technology is characterized by many innova-
tive elements, and we are greatly encouraged by the increasing opportunity to utilize data. Nonetheless, | believe
that the relationship between information and modernization does not lie in the information itself, but may be
found in its significance for environmental management. This is what will help us achieve a modern society, or
modernize the rel ationship between society and the government.

The modern state was born at the same time as the development of the information age. Until the eighteeth
century, births and deaths were not registered. During the nineteeth century, information systems began to emerge
in the modern states, registering data such as suicides, while also defining ideas on what was normal or abnormal
in terms of health, birth, death and life itself. The manner in which society perceived and accepted certain quan-
tifiable and predictable phenomena as normal also began to play an important role. Modern systems would not
exist if we did not have information. Furthermore, it is not simply a question of amassing information, but rather
one of how it is used. The most important element characterizing modern states is the possibility of establishing a
dialogue between citizens and their governors on current events, on everyday social matters. The only way to really
discuss these events is to have an efficient information system. If we did not have good information systems, then
we would not have the opportunity to discuss modern socia events. Neither could we eval uate the measuresimple-
mented by governments to change history, or to modify the course of eventsin any given area.

As regards environmental problems, conditions generated within society at a given moment in time often
create smoke screens that conceal the application of environmental legislation. This means that cases of infringe-
ment by one or various companies are reported, or conversely, legislation is severely applied against one or more
companies. The notoriety of such cases in the media often creates the illusion of a general lack of compliance.
Since these illusions are invariably generated by media distortion, they may only be corrected by trustworthy
information systems. Consequently, since 1995, the strategies contained in the National Environmental Program of
the Mexican government have included the creation of information systems. One of these information systems, the
system of indicators of compliance with environmental standards, is designed to ascertain compliance levels on a
factory-by-factory basis. Likewise, it is used to determine on a regional basis the record of compliance or non-
compliance with environmental standards.

This information system is intended to provide historical follow-up on company behavior, and serves two
essential purposes. The first of these involves knowing exactly in which aspects industry experiences compliance
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difficulties. Compliance with environmental standards is not a homogeneous reality, but is rather a group of fea-
tures which should be differentiated in order to analyze industrial behavior. We need to dismantle industrial oblig-
ations to see where companies are complying, where compliance difficulties arise, and where there is resistance.
Without an information system allowing us access to such details, we cannot evaluate company performance. We
are clearly running the risk of creating information systems that are so detailed and abundant that it becomes easy
to drown in a sea of information. We therefore need to make some type of synthesis, or develop some kind of cri-
teria, with all the harshnessthisimplies, in order to express approval or disapproval. Since we need to inform soci-
ety of the manner in which companies are evolving, this is the only way we may qualify company compliance or
non-compliance.

The value of this information clearly lies in the possibility of programming our inspections in a far more
rational way. Since its creation in 1992, Profepa has implemented a very ambitious program of industrial visits,
which enablesusto review all industrial facilitiesin less than three years. Once these industrial facilities have been
inspected several times, the information system must enable us to ascertain which facilities need to be inspected
more frequently, where we need to require changes, where we have to accept important technological obstacles,
and where we must be far more severe. Without a sophisticated information system, we are unable to orient our
activitiesin the complex world of industrial performance.

An additional information system goal involves informing society of industrial performance. This means
publicizing the results generated by tests applied to companies, and naturally obliges environmental authoritiesto
proceed with great care so asto avoid violating company rights. This situation inevitably implies a certain degree
of legal discussion as regards the freedom with which the authorities may publicize such information. This year at
Profepa, we will begin to publish aggregate figures by activity sector, and will later give out more individualized
data. We now have a highly-developed system ready for implementation, and feel that this session will provide us
with an excellent opportunity to benefit from the opinions of the expertsinvited here by the CEC. | would just like
to say that this seminar is extremely important for Mexico, since we consider it an important contribution to our
country from the CEC. We feel that the CEC is now paying us the dividends we have expected from it since the
parallel Free Trade Agreements were signed. We also believe that we are now reaping the benefits of our process
of integration with North America, a process that is now satisfying our obligations regarding indicators of compli-
ance with environmental standards; thisis essentially a series of mirrors in which we may view ourselves. In this
dialogue, we are aided by experts in public policy, lawyers and nongovernmental organizations to help us situate
our work in abroader context, and evaluate our actions. As far as we are concerned, the coming months and years
are crucial, since we are implementing an information system that must function for along time.

In conclusion, | feel | should stress avery important point. For an information system to be useful, it must be
maintained for many years, since we are only able to appreciate the evolution of compliance with environmental
standards over time. Furthermore, we will only achieve this goal by refraining from drastically modifying our
information systems. We must therefore be sure that we have a solid information system, and that no one feels the
need to radically changeit over the next five to ten years. We are certain that the results of this seminar will help us
maintain our information system as a durable and solid tool which will alow usto attain our goals.

I would like to end by offering my very special thanks to Linda Duncan, and to the personnel of the Com-
mission for Environmental Cooperation as awhole, for the great efforts they have made to make this seminar pos-
sible. | would aso like to thank Sylvia Lowrance and her colleagues for accompanying us here today. | would ask
Dr. Eduardo Macip to convey our greetingsto Governor Manuel Bartlet, and to inform him that we are working for
the good of North America, and feel that Pueblais indeed aworthy host for such efforts. I would now like to invite
Sylvia Lowrance to make her opening remarks. Thank you very much.
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Sylvia Lowrance

Principal Deputy Assistant Administrator
Office of Enforcement and Compliance Assurance
United States Environmental Protection Agency

Thank you very much, Antonio, and thank you for sharing those perspectives with us. | would aso like to thank
you for allowing usto hold the conference in thislovely setting, and | would like to take the opportunity this morn-
ing as we open the conference to share with you my perspective on the issues we will be discussing in the coming

days.

First of al, | think our dialogue over the next few days will give us al an opportunity to exchange informa-
tion on compliance measurement activities within our own countries. | believe it is an opportune time to do that,
because | know that in each of our countries thisis an issue that we are addressing individually, and one that is the
subject of agreat deal of public dialogue in the United States. Secondly, it provides us an opportunity to learn from
each other, and to take those | essons back to the work we are doing in our own countries. In addition, the Dialogue
provides an opportunity to begin exploring possible common approaches to measuring environmental compliance,
and may encourage us, at some point in the future, to consider possible common measurements of that compliance,
across the three countries consistent with the provisions of the environmental agreement.

Our goal over the next few days is to engage in an open exchange of ideas. Thisis not a negotiation, but an
opportunity for usto learn from one another, to discuss, to challenge one another, and then to take back our best of
thoughts to our respective work and our countries. It will give us new ideas for use not just within our own coun-
tries, but for the Enforcement Working Group at the Commission for Environmental Cooperation (CEC). These
deliberations will be reported to the Working Group, and used to determine future steps which may be jointly
undertaken by the three countries.

| would like to take a moment today to review the four questions that are on your Agenda as we open the
Diaogue. The first question is, from where does the obligation for effective enforcement arise? For that we need
only refer to Article 5 of the North American Agreement on Environmental Cooperation, by which all three coun-
tries involved commit to taking actions to ensure strong enforcement and compliance programs. In addition to
maintaining strong enforcement programs, the Agreement is also instructive in guiding us on the other issues that
confront us on compliance measurement. Several parts of the Agreement address the need for public information,
public involvement, and public transparency in al the efforts that we undertake. | think as we approach our dis-
cussions over the next several days, this needs to be amajor consideration. How, as we develop new ways of 10ok-
ing at compliance measurement, can we ensure that the public we serve has access to that information and shares
their response to that information with us.

The second two questions, which | will deal with together, include: what is the impetus for cooperation on
indicators; and why do we need indicatorsin the first instance? | think there are severa reasons. First, within our
own programs, we have a need to understand the state of compliance. | would like to point out, in the environmen-
tal enforcement area in particular, thisis avery complex issue. | often view those of us who work in the enforce-
ment area as having to wear two hats. Our first hat is that of law enforcement officials, who need to ensure that
laws are effectively and fairly enforced and that they are complied with. The second hat we wear isthat of an envi-
ronmental professional, and in that regard, we must be mindful of the actual environmental results of each and
every action that we take. So as we approach our indicators work, | believe it isimportant for us to keep in mind
both of those perspectives.

Certainly, indicators of enforcement activity—such asinspections and the number of actions taken—are very
important. These are the so-called “outputs’ of government activity. These indicators are important because they
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provide asense of the level of governmental presence. | think thisisimportant to citizens. It gives an indication of
the level of enforcement, which is another indication of presence, and both of these, | believe, help deter would-be
violators of environmental law. Yet we recognize that these measures alone are not sufficient to measure environ-
mental results. We need to continually strive to relate the work we do as enforcement and compliance officials to
long-term achievement of environmental results. The activities that we undertake in this Dialogue should address
both of our needs.

The other need for indicators stems from a very basic need, arising from the fact that we are accountable to
the public we serve for the actions we undertake. As members of the public service, we have an obligation to pro-
vide citizens with information regarding our activities. In the United States we have recently embarked on a new
set of environmental indicators that you will hear about from Michael Stahl later in the conference. | think that the
trend in the United States, both at the Federal and State level, is toward greater accountability. We are implement-
ing the new Government Performance and ResultsAct at the Federal level in the United States government. Under
thisAct, every agency of the Federal government must have along-term strategic plan that establishes goals, strate-
giesto achieve those goals and provides performance measures for their achievement. Thiswill be used by our leg-
islators and by our citizens to judge whether we are doing an effective job in accomplishing our missions. Our new
measures program is part of our country’s long-term strategic plan and we are committed to implementing it. Most
of our states now have this type of law as well, and are developing their strategic plans and measurements to
achieve our common long-term environmental goals. Why act collectively? | think there is a tremendous opportu-
nity for usto learn from one another, and | also believe that over time there isin the future tremendous potential for
identifying common measures of success, and this, ultimately, is one of the goal s we should seek to achieve among
the three countries.

The last question | would like to address briefly is regarding the major challenges we face in designing an
enforcement and compliance indicators system. It isin some respects simple to measure outputs by assessing the
number of inspections or the number of violations. That in some casesis very simple, but at other timesit isnot so
simple. In the United States, we measure level of inspection, number of violations, and types of actions taken to
address those violations. We keep national data on penalties, on injunctive relief and, over the past few years, we
have kept data on pollutant loading reduction achieved by our enforcement activities. Yet | return to a comment
made by Antonio Azuela de la Cueva. Maintenance of data systemsis very expensive. Just collecting that data can
be very complex, when it is being done on an ongoing basisin order to provide information for determining trends,
necessary for us to make prudent management decisions. We also face the need to go further.

New types of output that we will be looking at have to do with evaluating overall compliance rates for vari-
ousindustrial sectors. How well are they doing? We are also looking at the pollutant loading reductionsthat we are
achieving and relating them to our overall ambient environmental goals. These are very complicated because, in
addition to governmental data, it begins to require industry-generated environmental monitoring data to better
understand what we are achieving with our environmental activities.

These are but a few of the difficult issues we confront. As | close, | would like to re-emphasize a variable
which | think should be prominent in all our discussions. That is the concept of public access, and | distinguish
public availability of information from true public access. Public availability of information refers to the right of
citizens to request and obtain information. | think as we move into the new information age, on-line public access
is becoming more and more meaningful, and | believe in the future thiswill become the norm. We need to consider
that in our current deliberations, as we make choices on what types of indicators are the most appropriate ones, to
build our systems, to measure ourselves and to provide the public with access to information.

| am pleased to announce that last week in the United States, for the first time, we have loaded onto the World
Wide Web facility-level data for five industrial sectors, including facility-level environmental performance data,
recent compliance history, recent inspections, production data, populations, adjacent populations, as well asinfor-
mation on toxic releases. We view this as a pilot to determine: (1) whether thisis the appropriate information; and
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(2) how well it serves the public’s desire for information on facilities in their community. We view that as an
extremely important part of the strategic planning process, and as we further develop indicators, we will incorpo-
rate those indicators into our public access program.
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Summary of Discussion

Thefirst issue identified during discussion was the need to be clear about the intended audience or potential users
of the indicators. For example, while an enforcement agency may require certain tools or indicators to evaluate
whether it is targeting the appropriate industries or sectors in its inspections, other tools may be necessary for the
purpose of evaluating the larger issue of the relative effectiveness of various enforcement responses or compliance
strategies. Yet other tools or criteria may be needed for the public or policy makers to determine if government
policies and programs are meeting agreed targets. It was generally agreed that while many of these tools may
already be available, it may not be in aformat enabling appropriate anaysis.

Different indicators and eval uation processes may also be necessary, depending on whether they are intended
for domestic, regiona or international purposes. For example, while it may be appropriate for each nation or
agency to adopt its own set of indicators or measures for gauging effective enforcement, a different, possibly more
comparable set of indicators may be necessary to evaluate adherence to common obligations under the North
American Agreement for Environmental Cooperation (NAAEC). For this latter category of indicators, it may also
be appropriate to focus on indicators or measures of performance for transboundary issues or joint initiatives.

The comment was made that even for those international institutions with prior experience in the design and
application of performance indicators for government environmental policies and programs—for example, the
Organization for Economic Cooperation and Development (OECD)—minimal consideration appears to have been
given to the matter of enforcement and compliance. Neither has sufficient attention been given to the interface
between enforcement and environmental quality. Certainly there has been little effort to evaluate or correlate
causality between the two. This could influence both the categories of data and selection of priorities. It was fur-
ther suggested that indicators should be simple, quantifiable and readily communicated. In that way they would
provide the necessary mirror reflecting how the nations are doing.

In the development of enforcement indicators, greater consideration must be given to the time-causality
dimension. For example, while in the short term increased enforcement action may improve compliance rates, in
the long term other factors may well trigger improved compliance, for example, incentives, industry-led initiatives
or other factors. More complex tools or measurements may be needed to determine the reasons for changing com-
pliance rates among individual industries or sectors. These should include criteriato eval uate the specific effect of
government policies and responses as well as external factors.

Support was expressed for testing awide variety of indicators at the domestic level, reflecting the broad array
of enforcement and compliance tools. It may be premature to impose one common set of indicators of effective
enforcement across North America, regardless of any eventual agreement on indicators to measure adherence to
common international commitments or obligations. One must recognize both institutional and cultural differences
in the choice of enforcement strategies or responses. It may be useful to use a phased approach to introducing indi-
cators; the initial phase could involve innovation and piloting of indicators in various jurisdictions, followed by
efforts to harmonize indictors across the region. The question was raised whether we can actually develop a com-
mon set of performance measures. Some expressed the view that while there may be value in different approaches,
thereis value in common indicators or performance measures. Others suggested that it might well be premature to
assess particular indicators: in many instances there is still little experience in utilizing the indicators.

Enforcement experts should be consulted in the development and application of broader environmental
indicators to ensure that enforcement and compliance related matters are also considered. In addition, the onus to
link enforcement and environmental quality should not rest solely upon enforcers. In addition to the need to link
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various types of indicators, there is a paralel need to ensure that both environmental quality and enforcement
indicators exist, in order to be able to determine whether compliance caused improved environmental results.

At least four separate, but connected categories of indicators were identified. First, indicators are needed to
assess the efficacy of the law or norm itself, including regulatory gaps. This would help to distinguish regulatory
deficiencies from inadequacies in enforcement and compliance strategies. In other words, the root of the problem
may be the standard itself, rather than enforcement. By way of example, efforts to ensure full compliance may not
result in improved environmenta conditions, if the standard was inadequate to achieve the desired result. The
example was given of purported compliance by US coal-fired electrical generating stations with mercury emission
limits, when in fact no binding standards were actually imposed on that particular sector. On the other hand, while
a standard may be desirable, compliance may not be practicable for avariety of technical or economic reasons. In
the reverse, there may be instances where anorm is so inadequate that even full compliance by the regulated sec-
tor may not be sufficient to remedy the environmental problem. Too often, when standards are imposed thereis an
inappropriate assumption that compliance and environmental improvement will automatically follow. Linkage
between the standard setting (environmental quality) and enforcement indices may encourage earlier attention to
compliance needs during the process of negotiating and drafting standards. Clearly it will be difficult to analyze
any apparent environmental quality effects related to use of any particular enforcement or compliance strategy,
unless the standards themselves are assessed in tandem. In addition, we may have standards once thought ade-
quate, but over time, they may prove not to be. Therefore, compliance may not be the answer even if we have full
compliance.

Second, it was suggested that the relative benefits of a particular compliance strategy might be best measured
within alocalized context. The impacts of any particular enforcement tool or strategy for implementing a specific
standard may be more accurately assessed in the localized environment where the standard is applied, rather than
across alarge region or continent.

Third, enforcement indicators should be differentiated from compliance indicators. The first are appropriate
to assess government performance, while the latter measure industry performance and ultimately, environmental
quality results.

Fourth, information must be collected on compliance results for theindividual sources and sectors, including
aregistry of emissions and, where relevant, pollutant transfers. Maintai ning this separate database allows for com-
parisons of environmental impact between areas where there are variances in compliance rates.

Considerable discussion focused on the need to link information on enforcement and compliance with infor-
mation on environmental quality. In most cases, enforcement and compliance statistics and databases lack any link
to potential or actual environmental quality effects. The link between compliance/enforcement and environmental
quality goes both ways. As outlined above, there is considerable lack of clarity regarding whether the environmen-
tal improvement or deterioration is related to the adequacy of the standard or the level of compliance. We need to
develop a credible statistical base, before we can analyze the data. Until we can measure the relationship between
compliance/enforcement and environmental quality, we will not be able to tackle causative factors.

Rudimentary connections can be made between compliance information and environmental results. Locally
one can examine compliance rates for specified toxins. Where high concentrations are found regardless of
compliance, then you must examine further. This helps us to ask the right questions and to get at the root cause
of any problems. The assumption is made that if we regulate air pollution, then we can project or assume pollutant
reductions. Complianceis assumed as the logical result. However, the very purpose of an enforcement regimeisto
ensure compliance does occur. Pollutant loading reductions today are a “but for” situation; they constitute a level
that would not occur but for compliance and enforcement. At this point, we cannot control other intervening
factors, but that is our goal.
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We are fated to have a gap between compliance/enforcement data and determinations of environmental qual-
ity because those determinations are essentially a political judgment. Thisis because considerable scientific uncer-
tainty remains about the effects of pollutants. Consequently, we are destined to rely on enforcement data on the
faith that the result will be environmental quality.

Greater attention may also be necessary to ensure the veracity of compliance data, al the more so if it is
going to be analyzed for its role in enhancing environmental quality. There was some difference of opinion over
whether the more effective indicator is enforcement statistics or compliance rates. Some expressed the view that to
ensurethe credibility of indicatorsit will be important that they represent the full picture on compliance. For exam-
ple, while reporting the number of enforcement actions and total penalties assessed may be good public relations
to indicate government action, those activities may not accurately reflect the overall rates of compliance.

Some general principlesinthisareamay include: (1) amore robust set of performance measures, asno single
measure or number is sufficient; (2) recognition of the need for flexibility in the choice of measurement or criteria,
reflective of the policy, program or measure to be evaluated; and (3) recognition of the contribution that
measurement of compliance and enforcement could make to environmental quality. It was further suggested that
indicators should not be designed for the purpose of targeting a specific industrial sector.

Finally, public access to compliance information should be recognized as a basic democratic right. Govern-
ment is the trustee for the public interest; consequently, the public is entitled to know that those obligations are
being met. It isthe government which isresponsible for protecting the public against violations by third parties. All
segments of society should be consulted in establishing environmental quality standards and eval uation processes.
To fulfill this role, the public must be provided timely access to the appropriate information. In this regard,
attention must be given to ensuring access to both environmental quality information and compliance related infor-
mation, recognizing the different forms this must take in urban or more isolated communities, for example, inter-
net or paper.
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Issues for Consideration in the Design and Application
of Enforcement and Compliance Indicators

Synthesis of highlights of current North American policies and programs
for measuring, reporting and evaluating effective enforcement.

* ldentify significant issues.

« Challenge of measuring adherence to international obligations to deliver domestic
enforcement and compliance program.

» How do we merge indicators for effectiveness of more traditional measures
of enforcement and compliance (e.g. response/penalty/deterrence) with measures
of effectiveness of alternative or voluntary approaches to compliance (e.g. ELP,
audit, 1SO 14001)?

» Reflect oninitial effortsto introduce performance indicators/feedback/innovation.
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A Government Perspective

Ing. Alfredo F. David Gidi

Assistant Attorney General for Industrial Verification

Federal Attorney General for Environmental Protection
(Procuraduria Federal parala Proteccién al Ambiente—Profepa)
Government of Mexico

Mexico City, Mexico

Effective enforcement of environmental standardsis without doubt a highly important topic sinceit is prompted by
the need for protecting health and conserving ecosystems. It is aimed at internalizing the costs associated with
environmental deterioration, and at increasing the efficiency of both productive processes and the use of natura
resources. Effective enforcement of environmental standardsis an indispensable human task focused on contribut-
ing to attaining sustainable development.

But we might ask: what does effective enforcement of environmental standards mean? Isit simply a matter
of enforcing a set of rules of conduct, or enforcing the maximum limits allowable for pollutant emission? Does it
signify protecting one's surroundings or restoring conditions considered appropriate for the environment and for
development?

Environmental laws in any country aways include an objective that is generic but highly fundamental and
refers to the obligation of the society as a whole to take the necessary actions for protecting the environment or
restoring environmental conditions favorable to good living. Therefore, effective enforcement of environmental
legidlation should include compliance with this basic precept.

It is aso important to keep in mind that the concept of good living conditions encompasses more than just
environmental quality. It also involves the possibility for communitiesto have their basic needs satisfied (adequate
food, clothing, education and housing)—in other words, to have access to possibilities for integral development.

It would clearly be a mistake to judge effective enforcement of regulations based on compliance with stan-
dards and procedures, instead of on the genuine quality of the environment, and on the absence or diminishing fre-
quency of impacts from human activity on health and ecosystems. When effective enforcement of environmental
standards is evaluated according to compliance with rules of conduct, there is a serious risk of “not being able to
see the forest for the trees,” and of placing value on the intensity of the work without assessing its effectiveness.
Furthermore, if the enforcement of standards is evaluated without taking into account that such standards might
imply excessive limitations to economic development, there is a serious risk of working against the communities.

It is therefore fundamental that the regulatory framework—or, in other words, the specific regulations that
make it possible to put legislation into practice—be truly congruent with the central purpose of the legislation,
specifically with the level of economic development (type, magnitude, and extension of economic activities) sub-
ject to regulation, as well as with the legislation’s potential for having an impact on the environment.

From this viewpoint, an evaluation of the effectiveness of the enforcement of environmental legislation must
consider the appropriateness of the standards with respect to the problem to be resolved. The indicators or para-
meters selected for this purpose should make it possible to take into account al the factors involved.
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It will thus be necessary to include indicators for:
* level of economic development,
* pollution potential,
 environmental quality,
* impacts on health and natural resources,
« level of congruency between legislation and environmental problems,
« authorities' insistence on compliance with standards, and
« compliance by those responsible for the sources of pollution.

It isimportant to include indicators for the level of economic development because the survival of acommu-
nity—not only from a purely biological viewpoint, but also politically and socialy speaking—depends on the sat-
isfaction of at least basic needs. Therefore, the possibilities available to communities to gain access to conditions
favorableto their integral development should be considered as essentia factors determining human environments.
Excessive limitationsin environmental standards can lead to limitations in economic development, and thus—even
though it may appear contradictory—to a deteriorated quality of life and, in the worst of cases, athreat to the com-
munities’ survival. Conventional economic indicators can be used, including: the overall Gross National Product
(GNP), as well as the corresponding rate according to type of economic activity; basic services covered; and
income per capita. The GNP according to type of economic activity is avital indicator, since the more it depends
onindustria activity, the higher the level of development and the higher the pollution potential .

It is essential to consider the pollution potential, in order for each country to define its standards for allow-
able pollutant emissions and the degree to which compliance will beinsisted upon. In order to guarantee protection
of the environment, the greater the number and dimension of pollution sources, the lower the limits which should
be set for allowable emissions. Indicators to consider may include: the number of pollution sources according to
type and size; quantities of fossil fuels used by type; the generation of hazardous wastes, including radioactive
wastes, amounts of dangerous substances and pesticides used; total amount of pollutants emitted or hazardous
wastes generated according to type; tendencies; local, regional and international impacts; and contributions toward
resolving the problem of continental and global pollution.

Evaluating environmental quality makes it possible to know how affected the environment is or tends to be,
and how effective standards or their enforcement or both have been, thusindicating possible adjustments needed in
this regard. Concentrations of pollutants in the environment and future tendencies are adequate indicators for this
parameter.

Determining impacts on health and natural resourcesisvital for evaluating the effectiveness of enforcement of
environmental legislation. The existence of these impacts and their subsequent elimination or reduction is the reason
such legidlation is devel oped and enforced. To not eval uate these impacts would mean voluntarily closing on€e's eyes.
Essential parametersin this case include: morbidity and mortality rates; loss of soil productivity; loss of or threat to
floraand fauna; and other factors associated with environmental deterioration resulting from pollutant emissions.

The level of congruency between legislation and environmental problemsis an equally important indicator.
Environmental laws require: knowledge of pollutants inherent in the various types of economic activities in each
country; the potential for pollutants to be generated; mechanisms by which pollutants are introduced to the envi-
ronment; the effects of pollutants on health and ecosystems; identifying amounts or concentrations of pollutants
which imply or could imply adverse effects; priorities; and techniques or technologies for minimizing or control-
ling pollutants plus the technical and economic feasibility of adopting such technologies on a broad scale, given
the prevailing conditions in each particular country.
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Nevertheless, it is unlikely that any country will begin enforcement of environmental standards already
equipped with the necessary information for precisely designing the needed strategies, plans and programs for the
specific problems faced. Thus, such designs are frequently based on using a certain degree of intuition, or perhaps
on the assumption that the problems to be resolved are similar to those of other countries. Then, as the resulting
standards are enforced, it is possible, over time, to identify new areas of environmental problems not previously
experienced, and to see that some areas have received too much attention, others not enough, and still others
ignored completely. Day-to-day experiencesin addressing environmental problems make it possible to diminish—
athough not eliminate—the need for a certain dose of intuition in formulating standards and programs.

Authorities' insistence on compliance with standards is another relevant factor in effective enforcement of
standards. The best, most carefully-designed standards are worthless if they are not enforced. The lack of insis-
tence on the part of authorities to demand compliance with standards is sometimes an enforcement policy problem.
It may be that standards intrinsically imply a certain laxity—since the legal procedures involved end up allowing
for delaysin compliance. It is therefore particularly important to eval uate the average time between an inspection
visit and compliance with standards by analyzing inspection-warning and recommendation-sanction-compliance
procedures as well as the legal or judicial scheme for resolving controversies resulting from enforcement of stan-
dards.

It is also important to assess the mechanisms and measures provided for addressing situations involving
impending risks, the number of inspection visits carried out, the percentage of pollution sources inspected annu-
aly, and the results of inspection visits and applied sanctions.

Another factor that should be considered is compliance by those responsible for the sources of pollution,
which is complementary to the other factors, but especially to the insistence on compliance. Indicators that can be
used for evaluation include reductions in pollutant emissions, increase in satisfactory management of wastes, and
the level of compliance with standards. Evaluating compliance with standards—together with evaluating changes
in environmental quality and effects on health—are critical elementsin evaluating the effectiveness of enforcement
of environmental legislation.

Without a doubt, evaluating enforcement of environmental standardsis not atrivial matter, but rather achal-
lenge that should be carefully analyzed, especially if the godl is to achieve effectiveness and simplicity.
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An Industry Perspective

Nancy Newkirk

Partner
Perkins Coie
Washington D.C.

| appreciate the invitation and the opportunity to be here. As announced, | am an attorney in private practice in
Washington, D.C., and as such | represent anumber of corporationsin the United States with environmental issues
and concerns, and have been fortunate in being able to participate in a similar series of conferences in the United
States, headed by Mike Stahl who will be talking with you later. Prior to being in private practice, | wasVice-pres-
ident and General Counsel for an NGO in the environmental area, and prior to that | was a government attorney for
the US Government, also in the environmental area.

To prepare for this presentation, | talked with approximately twenty people at companies in the United
States, with operations in addition either in Canada or Mexico. | sought their thoughts and views on environmen-
tal enforcement and compliance efforts of their operationsin the United Statesin comparison with their experience
of their operations in either Canada or Mexico, and more specifically their views on the issues before us today. |
found that US industries are only beginning to think about these kinds of issues, not too surprisingly, and that there
isno uniformity in views. What follows are ideas and thoughts, some of them mine, some of them from the people
with whom | spoke, which are not intended to be representative of any particular company or any particular type of
industry. The people | surveyed came from the chemical industry, the petroleum industry, the forest and paper
industry, the waste management industry, and a few others. | tried to reach out and talk with people who repre-
sented a broad spectrum of experience.

| am going to focus on two of the issues on the agenda for this morning. One is what are the outstanding sig-
nificant issues that we have identified, and the second is what types of indicators might we be looking to, as well
as the ancillary issue of emerging or developing environmental indicators. Again, this is eclectic. The following
does not rank these issuesin any sort of priority, but hopefully will be auseful and practical foundation for the dis-
cussions that ensue.

Significant Issues

In terms of identifying significant issues, there is a general perception, whichis, | believe, supported by the mate-
rials we have been provided in terms of the overviews of the countries, that the three countries have quite different
laws and that these laws are implemented differently. Asaresult, available information is likely to vary from coun-
try to country and will be difficult to compare, for example, the level of detail and scope of inspections and the type
of follow-up performed.

A second significant issue is the attempt to compare some of the outcomes from environmental enforcement,
and again, | think that there are differencesin what data are available, how these are measured and how they com-
pare from country to country.

Another significant issue is how to improve the environment. If we had the answer to that basic question, |
think we would all focus on that and happily march forward, but we do not have the answer. Each of the countries
has tried various techniques and strategies, predominantly:

« enforcing basic standards by taking enforcement action against bad actors; and
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« educating companies and other polluting sources and the people of the countries to understand pollution
prevention and environmental controls, and working with polluters to improve performance and to make
it socialy unacceptable to pollute.

This last point—making it socially unacceptable to pollute—was raised by several of the industry represen-
tatives with whom | spoke as being a significant way to move environmental performance forward.

In our country, the toxic release inventory has been a very effective measure to reduce the use of hazardous
chemicals and pollution. It is not a regulatory program, but it presents to the public the levels of toxic releases. It
was an effective social tool, | think, because it put the leaders of companiesin aposition of having to respond asto
why their companies were releasing these materials.

There are significant issues with the use of 1SO 14001 as an indicator, particularly in the view of US compa
nies. There are a number of problems perceived with SO 14001. Companies that really care about compliance
management systems and improved environmental performance are already undertaking a number of measures on
their own and they may successfully apply for 1SO designation. But these companies are often not those most in
need of improvement. So | think there is a sense of redundancy in terms of the companies that implement 1SO
14001guidelines. There is a general perception, at least in the United States, that while it is not necessary to
achieve | SO certification, it may become necessary because of customer pressure. | think that there is more inter-
est in 1SO in countries other than the United States. | think there is also concern in terms of the issue on the table
of potentialy using 1SO as a comparative measurement when we do not yet know if it works, asiit is very new.
Therefore, | think there is a sense of caution about latching on to 1SO as a basis of comparison before we have
developed the data to see that it works.

A couple of other significant issues raised include: how to measure environmental performance and is the
measure of environmental performance a measure of improvement to the environment? | was questioned by vari-
ousindustries asto whether alternative measures can be employed before traditional measuresarein placein terms
of one country to another.

There was significant support for the concept of alevel playing field for all three countries. Companies’ rep-
resentatives urged transparency in the preparation and use of indicators. | think that the government members here
have expressed the same desire for public availability of information.

Possible Indicators

Let me now move to actual suggestions and ideas for indicators. The first three are perhaps the most useful. The
first is that it is very important that enforcement be geared towards achieving environmental results rather than
merely punishment. In developing an enforcement strategy, it is important to aim at producing an environmental
result rather than seeking to produce inequity, and that we measure environmental outcomes, such as cleaner air
and cleaner water, rather than focusing on how the control standards are set.

Another possibility would be to use basic health indicators. These could include life expectancy; lost work
days due to accidents or pollution aerts; excursions; reportable incidents; a toxic release inventory; waste man-
agement plans; emissions management; and training.

Another set of indicators might be basic environmental and ecological incidents, such as fish advisories or
beach closures.

Another suggestion is geared to measuring compliance rates. One approach might be to select a number of
regulations that exist in roughly comparable form in the three countries, devel op an agreed-upon inspection check-
list, and have the agencies in the three countries perform random inspections within the industrial sector and pub-
lish the results. This would provide a measure of compliance with a roughly comparable set of standards or
regulations, for example, the hazardous waste manifest requirements which, | believe, all three countries have. Or
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aternatively, take a certain number of facility inspections within an industrial sector and calculate compliance
rates in the three countries based on those kinds of statistics.

Another way to measure effectiveness might be to take the percentage of the total number of facilities
inspected and the number of violations found per inspection, and group these by program area. Try to develop
among the three countries a consensus of the complexity of each regulatory program so that you have some sort of
structure, and the result would give you an indicator of how likely you are to find non-compliance. For example, if
aprogram rates aten in complexity, that being the high end of the scale, and requires alarge number of inspections
yielding few violations, the conclusion would be either that compliance rates are high or that inspections are cur-
sory. At this point, you have to try to assess the true situation. However, the concept may provide a methodology
for performing a comparative eval uation.

There were questions raised as to whether the indicators selected should be based on the very specific require-
ments used by government inspectors to evaluate compliance, or on more genera performance or “do-no-harm”
standards. There was a suggestion that third-party inspections might be conducted in the three countries, based on a
standard developed by the three countries. In exchange for companies agreeing to submit to an international stan-
dard and inspection, they may be released from government inspections for a period of years. This could operate as
an incentive to conform to a standard with which the company might not otherwise be required to comply.

As | mentioned earlier, there were expressions of doubts about SO 14001, particularly among people in the
United States with whom | spoke, to the effect that it will catch on only if it is required by customers and then
works its way up the chain as a vendor requirement. | think there is more interest in Canada, and perhaps Mexico
and overseas, than in the United States at present. There appears to be a concern that | SO 14000 may be redundant
in situations where systems, such as compliance management systems, arein place.

Therewas agreat deal of interest expressed among many of the people with whom | talked about compliance
management systems or environmental management systems that US companies are ingtituting in some of their
foreign operations. | do not know how you trandlate that into some sort of an indicator, but thereis areal sense of
commitment among those with whom | spoke who have operations in the United States and Mexico to employ
compliance management systems and to manage their operations in conformance to those systems.

There was another issue raised with regard to | SO 14000 in terms of redundancy with industry-led standards-
oriented programs presently in place, such as the Chemical Manufacturers Association’s Responsible Care Pro-
gram, the National Paint and Coat Association (“NPCA”) Standard, and othersthat particular industry sectors have
adopted.

There was a so the thought that for effective environmental enforcement it isimportant to look at the enforce-
ment method to ensure that it is fair and efficient. | was told, for instance, that in China the penalty for environ-
mental transgressions can be capital punishment. Again, it isimportant to focus on achieving environmental results
by measuring outcomes rather than on punishment. There was recognition that it is easier to measure and control
point sources or stationary sources than non-point sources, and that these latter sources can cause significant pol-
Iution to rivers and damage to the ecol ogy.

One possibility might be to take alook at the ways that insurance companies measure performance of and
risks associated with companies having operations in different countries, and to see whether these might provide
some sort of useful indicator.

There was some thought that it may be important to devel op traditional measuresfirst in each of the countries
before seeking to use some of the voluntary measures as a means of measuring performance of the governmentsin
each of the countries.
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Therewas strong belief that it isimportant to devel op indicators that provide incentives for improved perfor-
mance and that are integrated with other measures, for example, economic incentives or product stewardship.
Incentives for compliance should be production and cost-driven and should not attempt to force people to do some-
thing that cannot be integrated with their other goals and general purpose.

Finally, there is a strong interest in audit programs. It may be useful to try to make some comparisons in
terms of audits undertaken within the three countriesin order to establish a uniform basis for measurement.

Thank you very much and | hope this provides some useful ideas for later discussion.
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I would like to begin by thanking you for the opportunity to participate in this discussion. | am going to comment
on some of the issues | think we should consider in designing and applying indicators for measuring the effective-
ness of enforcement and compliance policies and strategies, from the perspective of environmental non-govern-
ment organizations and the public.

My interest in this area stems from my work for many years as a staff lawyer with a public interest environ-
mental law organization in British Columbia. In that capacity, and now in private practice, | have worked on awide
variety of environmental issues on behalf of numerous citizens and environmental groups.

In my experience, citizens and public interest organizations remain keenly interested in enforcement and
compliance issues. They want sound environmental standards, and they expect those standards to be enforced rig-
orously. They have also come to expect full and timely access to information about the compliance record of indus-
try and business and about the enforcement efforts of government.

In my view, the public measures the effectiveness of enforcement policies and strategiesin at lease three key areas:
« first, whether they contribute to improvements in environmental quality;
« second, whether they lead to improvements in compliance generaly; and

« third, whether they are able to deliver accurate, accessible information to the public about the type
of enforcement actions, the amount of enforcement activity, changes to the compliance record as
aresult of those actions, and the linkages to improvement to environmental quality.

My comments focus on the following areas:

* gspecific issues of importance to the public and environmental organizations in developing and applying
indicators; and

« some of the significant challenges we face in developing and applying indicators effectively.

To illustrate my points | am going to draw on my experience in British Columbia where, in the late 1980s, infor-
mation about compliance and enforcement was difficult and cumbersome to obtain.

For instance, during the 1980s environmental groups pressed the provincial government to release compli-
ance information about the pulp and paper industry in British Columbia, one of the worst pollutersin the province
at that time. It was almost impossible to get that information, for a host of reasons.

Since 1990 the provincial government has released a comprehensive environmental noncompliance report
listing operations that failed to meet environmental protection standards in permits or regulations. It is routinely
released every six months to the media and the public, without request, and now is made available through the
Internet. It receives lots of attention in the press when it is released, so it acts as an incentive to anyone on the list
to get off by achieving compliance with environmental standards. It is not a perfect tool, but is a far sight better
than what we had to go through to get this type of information ten years ago.
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Many other efforts at reporting on enforcement and compliance have been undertaken over the past decade.
But clearly a more systematic and integrated approach is needed. The development and application of a set of
meaningful and comprehensive enforcement and compliance indicators would substantially build on the progress
made over the last decade.

Significant Issues
First, I will focus on some of the issues that are important to the public and environmental organizations.
Easy to Understand but not Simplistic

Indicators need to be simple but not simplistic. They must communicate information in away that is clear and easy
to understand, but should have sufficient scope and breadth to have rea utility. They must help us to develop
important linkages between environmental enforcement actions and environmenta quality. Numerical statistics
about noncompliance or enforcement actions should be accompanied with brief but useful supporting information.
Indicators should not be so simplistic asto make it impossible to understand important underlying information and
to assess trends over time. Indicators need to promote understanding without oversimplifying the information.

For example, the noncompliance report released by the province in British Columbia, in addition to listing
the operations and individuals in violation of permit or regulatory standards, reports on the number of times each
violator has been on the list. Chronic repeaters usually get the most public attention, a not-so-subtle encourage-
ment to get off the list. The most recent report also announced that an offender that had been on 14 previous reports
is now off the list. This type of supporting information makes the report much more useful to the public and the
media.

The report aso gives brief details about the nature of the noncompliance and any measures that are being
taken to correct the situation. It isthis type of information that a community is often keen to hear about.

So the numerical data about the number of operations in noncompliance is accompanied by some informa-
tion relating to the effect on the behavior of the regulated operations.

Report on the Degree of Noncompliance and Degree of Potential Damage

Reports documenting noncompliance should reflect both the degree of noncompliance, that is, whether it is signif-
icant or minor in nature and the length of time the operation has been in noncompliance. They aso should catego-
rize whether there is a significant potentia for environmental damage due to the noncompliance. Collectively,
these will allow the public to know about the severity of the problem and to assess whether the regulator’s enforce-
ment activities are directed appropriately.

Link Information on Noncompliance to | nformation on Enforcement Response

Information about noncompliance should be linked to information about the enforcement action taken in response.
Thisiswhereit isimportant to have noncompliance categorized as significant or less significant, as well as ranked
according to its associated potential harm to the environment.

Since 1994, the Province of British Columbia has released alist of operations that have been charged, con-
victed or penalized for environmental violations. Thisis useful since you can examine thelist of operationsin non-
compliance and the list of charges and convictions and see whether there is a correlation between the two.

However, since charges and convictions represent only one type of enforcement action, it would be useful to
describe the links between noncompliance and the broad array of enforcement actions that occur. Thiswould allow
the public to see what kind of enforcement action is taken in each case of noncompliance.
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In addition, areport of non-compliance should trigger aresponse in relation to self-reporting. For instance, if
an operation isout of compliance with aregulatory standard based on self-reported data, more than one incident of
non-compliance could lead to a requirement for more frequent monitoring and reporting. Likewise, a specified
number of reports demonstrating a sound record of compliance with a regulatory standard might lead to arelax-
ation of the required frequency of monitoring and reporting.

Accessto Full Information and the Ability to Verify Data

Indicators need to be clear and transparent. Communities in which businesses and industry operate expect to know
—and have the right to know—if those operations are in compliance with environmental standards and whether
government is enforcing those standards adequately. Further, the public can participate effectively in enforcement
programs only when it is given full and easy access to compliance and enforcement information.

It should be possible for the public to understand easily how compliance information is gathered and com-
piled and what steps are being taken by government in the event of non-compliance. Access to material supporting
theindicators should be readily available. This may become even more important if we include non-regulatory ini-
tiatives in the enforcement framework.

Goals and Targets

Indicators of effective enforcement should be developed within aframework of goals and targets. It is not enough
to report on numbers alone, we need to show trends with atarget for improvements to compliance and a timetable
for achieving the target. One possible target is a specific improvement to the level of compliance of a particular
sector or particular operation with significant or chronic compliance problems by a certain date. This assists in
directing government enforcement actions where they may be most needed.

Regular Review of Indicators

To ensure that we are developing and applying a useful set of enforcement and compliance indicators, we should
periodically review and assess the effectiveness of indicators and implement improvements where the need isindi-
cated. Thiswill involve canvassing awide variety of parties with an interest in indicators, including the public.

We need to assess the indicators themsel ves to ensure they are assisting us in understanding whether enforce-
ment policies and strategies are improving environmental quality, improving compliance, and providing accurate,
accessible information.

Challenges
Next, | want to discuss some of the significant challenges we face in developing and applying indicators.
Scarce Resources

Probably the biggest practical challenge we face right now is finding adequate resources—both human and finan-
cial—to support effective compliance monitoring and take appropriate enforcement actions. A recent study in
British Columbia referred to enforcement staff operating in “survival mode”.

One way to address the need for greater resources is to find innovative ways to report on the level of
resources available to do the job. For instance, an indicator could be developed that is based on the ratio of the
number of enforcement staff per number of permit holdersin various categories, such asmajor industria discharge
points. It would provide some measure of a government’s commitment to enforcing its environmental laws and
whether that commitment changes over time.
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Linking Enforcement and Compliance to Environmental Benefits

The second major challenge we face—and this one is more difficult conceptually to solve—is how to create mean-
ingful linkages between enforcement and compliance indicators, and indicators about the state of the environment
and state of sustainability. Only when we have been able to do thiswill it be possible to determineif anincreasein
enforcement efforts yields improvements to the state of the environment.

Thiswill involve linking compliance and enforcement indicators to environmental effects indicators in prac-
tical ways that tell us whether the environment is well served by enforcement actions. It will aso require deter-
mining the relationship between trends in enforcement indicators and environmental management decisions.

If strict enforcement of existing standards does not eliminate existing environmental problems, there may be
acritical gap in the environmental standards or the standards may not be stringent enough.

I nterpreting I ndicators

Finally, it will always be a challenge to interpret indicators accurately—since indicators are symptoms and may be
the result of numerous and complex causes. For instance, a high number of enforcement visits may be the result of
more resources, high media visibility, more complaints, significant environmental problems, or a change in stan-
dards.

Conclusions

We continue to face significant challengesin developing reliable, transparent and easily understood mechanismsto
document and report on pollution monitoring and compliance data, and government measures to take enforcement
actions.

I welcome the opportunity to hear the views around the table on these issues. Thank you very much.
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Summary of Discussion

It was suggested that there is a need to differentiate between the most effective approaches to enforcement and the
most cost-effective. While the most effective tool may be command and control, it may not be the most cost-effec-
tive. Therefore, with respect to enforcement, you must assess cost. If your objective is to enforce the law, the
options are limited. If your objectiveisto improve environmental quality, the options are broad. Some enforcement
may just be too costly and compliance may have to be sacrificed to lower costs. In such cases aternative
approaches can be pursued such asincentives, public reporting or self policing.

While it may be agreed that more resources are needed for effective enforcement, it is less clear that more
money should be dedicated to indicators. It was further suggested that it may be important to recognize the differ-
ence between activities to promote compliance and tools to measure compliance. By way of example, the compli-
ance reports published regularly by the Government of British Columbia, are effective tools for promoting
compliance but may not be useful indicators.

It isimportant to recognize the many actorsin the process. These include the government, including elected
officials who review the data; the companies (who may not welcome being evaluated); the experts who gather and
analyze the information; and, the public who want to know what industry and government are doing about pro-
tecting the environment. However, care must be taken in the choice and application of any indicator to be sure the
information is accurate. To this end, al of the stakeholders should be consulted in the choice of indicators, fol-
lowed by testing of the efficacy of theindicators.

Whileit is recognized that enforcement indicators should al so assess the cost of ensuring compliance, it must
be recognized that the cost of data collection is aready high. Consequently, we do not only want data on the cost
of bringing a company into compliance; we also want information about the overall impact of the regulatory pro-
gram. A program focusing purely on costs of enforcement would be wasteful.

The focus should remain on compliance and enforcement indicators that provide us with feedback about the
effectiveness of management choices. Compliance and enforcement indicators are important in supporting envi-
ronmental goals. Indicators must speak to the efficiency of techniques (e.g. financial assistance or other incentives
vs. traditional enforcement approaches, such as penalties). We need indicators that gauge the efficacy of enforce-
ment tools and strategies. While we cannot be certain what causes industry to comply, it is generally agreed that
without areal threat of enforcement, thereis no incentive for industry to comply. On the other hand, some studies
suggest that administrative penalties and social stigma are the main motivating factors. Compliance and enforce-
ment indicators could assist in more precise determination of the actual compliancetriggers. It will be necessary to
examine all of the various enforcement and compliance measures utilized to provide an accurate picture.

It will beimportant to determine what types of data the public actually want. It should & so be recognized that
the release of data may actually trigger public interest. Any meaningful public reporting must provide more than
just raw data, the result being an unmanageable administrative load. The suggestion was made that studying the
approaches adopted by the insurance industry in measuring risk may be useful.

It was suggested that both industry and the public agree that any valid system of indicators for measuring the
relation between enforcement and information on environmental quality requires both access to information and
enforcement. While all three countries have systems in place to enforce and to provide public access to informa-
tion, they do not all provide equal accessto private remedies. It was suggested that the role of the public in enforce-
ment must be recognized in supplementing the role of regulatory agencies, particularly where there is a shortage of
resources. In other words, the factor of the availability of private remedies should also be one of the indicators of
effective environmental enforcement.
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At least one participant felt that not all enforcement related information should be publicly accessible: it may
be necessary to distinguish between what is measured and what is publicized. Others expressed the view that it is
unclear that the public wants both compliance and enforcement indicators. While both compliance and enforce-
ment are important for agencies, the public is more concerned with whether government achieves the agreed envi-
ronmental result than how they get there. One suggestion was to provide greater flexibility or discretion to
government agencies to experiment in alternative ways to apply their limited resources to meet an agreed environ-
mental objective. Government would then be held accountable only for whether they protect the environment, not
for their choice of strategy or tool.

Attention should be given to the functional utility of the indicator. For North America, it was suggested, the
driving force for establishing indicators of effective environmental enforcement is NAAEC. One of the key pur-
poses of the agreement is to ensure a level playing field through the requirement of efficient enforcement of the
Parties' environmental laws. One cannot just walk away from that obligation. Raw enforcement numbers will not
be sufficient to measure effectiveness. As a complement, we will need benchmarks. NAAEC flowed from a public
concern that trade might subordinate environmental quality. However, it must be recognized that the public com-
plaint process relates to allegations of failure to effectively enforce, not failure to ensure environmental quality.
Consequently, enforcement data is needed. To decide if the enforcement actions were actually effective, the
enforcement action or data must further be examined within the context of the relevant enforcement and compli-
ance policies and the specific environmental standards. In essence, how do we determine what constitutes compli-
ance with the laws of each country? Perhaps country A has a standard 100 times as high as Country B. This
information would provide a context for the statistics. This will also lead to acceleration of the development of
local regulatory and enforcement capacity.

The point was made that as NAAEC provides no precise definition of effective enforcement, both short term
and long term responses by the Parties may be necessary. Thereis aso a need to avoid a gap between environmen-
tal indicators under federa law and those devel oped under state, provincial or municipal laws.

It will be important to consider the immediate market effect of enforcement actions. Some studies suggest
that there is a direct correlation between enforcement action and share value.

It is important to differentiate between effective regulation and effective enforcement. Perhaps what is
needed are effective and efficient environmental enforcement and compliance indicators. Enforcement should be
viewed as input. Compliance is then an intermediate output. Environmental quality is the final output. Enforce-
ment indicators are needed in response to NAAEC and for bureaucratic accountability. Compliance indicators are
useful to evaluate the cost-effectiveness of measures in achieving environmental quality. The public and media
want this information to gauge the performance of companies. Clear information influences industrial behaviour.
Finally, environmental quality indicators are needed because environmental quality is the rationale for the entire
exercise. It was observed that NAAEC also requires the Parties to produce state-of -the-environment reports.

While NAAEC highlights the obligation to ensure effective enforcement and compliance programs, it was
suggested that, in evaluating the respective enforcement policies and responses, equal attention should be given to
the choice of management alternatives and to efforts among the three Parties related to finding common ground on
what those choices should be.

While a wide diversity of indicators of enforcement, compliance and environmental quality are utilized
among the various jurisdictions across Canada, there is a consistent differentiation made between indicators of
effective regulation and effective enforcement. When aregulation is promulgated, compliance is evaluated only by
conformity with the law. Regardless, compliance rates should be considered as only oneindicator of the effective-
ness of enforcement. The deterrent effect is equally important. Compliance rates can be enhanced by targeting
resources to ensure the highest potential deterrent effect. It was therefore recommended that deterrent effect of
alternative enforcement responses be considered as an important indicator.
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An alternative perspective voiced by some Mexican delegates was that it may be more important to focus on
indicators of compliance than on examining how laws are being enforced. Some indicators of enforcement already
exist. While NAAEC requires enforcement of the law, it isimportant also to look beyond the agreement, for exam-
ple, to seek meansto foster efforts by industry to exceed regulatory standards. Connected to this, thereisaneed to
explore the efficiency of various enforcement responses. This involves finding the most efficient means to control
pollution, including targeted, prioritized and strategic use of enforcement responses.



Session Three:

New Directions in North America

« North American pilot initiatives for indicators or processes to evaluate performance
of government environmental enforcement and compliance policies, strategies and

responses.

« Alternative approaches to measuring effective environmental enforcement.
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The US Environmental Protection Agency National Performance
Measures Strategy

Michael Stahl

Deputy Assistant Administrator, Office of Enforcement & Compliance Assurance
Environmental Protection Agency
United States

Thank you all for the opportunity to speak to you today. Over the past several years, the United States Environ-
mental Protection Agency’s (EPA) Enforcement and Compliance Assurance Program has expanded the tools it
uses to increase compliance in the regulated community. In addition to the traditional monitoring and inspection
activities, as well as enforcement actions, we also use compliance assistance activities, and compliance incentive
policies to encourage facilities to conduct environmental audits. So when | speak about developing a set of mea-
sures for EPA’s Enforcement and Compliance Assurance Program, | am speaking of a program that now has those
four different types of tools: compliance monitoring, enforcement, compliance assistance and compliance incen-
tives.

Early last year, Steve Herman, who is the Assistant Administrator for the Enforcement and Compliance
Assurance program at the EPA, asked me to lead a project to devel op an enhanced set of performance measures for
the Program. His instruction to me was to consult broadly with stakeholders inside and outside of EPA about the
kinds of measures that would be useful to our program, bring those ideas back, sort through them, select the best
measures, and begin implementing them as an enhanced system of performance measures. Today I’ m going to tell
you alittle about the process we used to devel op and identify those measures, but spend most of my time speaking
about the measures themselves, so that you can have some specific examples of the types we are now in the process
of implementing.

Very simply, the strategy that we followed was to hold a number of meetings with outside groups, take as
many ideas as we could, and then try to adopt the measures that we thought made the most sense for our program.
We started this originally because of our own concerns about using enforcement outputs (activity numbers) as the
sole measure of performance for our enforcement and compliance assurance program. Although we are still going
to continue to use those outputs, our feeling is that they do have some shortcomings, and they do not really tell us
much about the state of compliance: they do not really tell us much about the kinds of environmental resultswe are
achieving through our enforcement and compliance assurance activities, and they do not really tell us much about
what we were contributing to the achievement of EPA’s environmental mission and objectives. So for all of those
reasons we felt that we needed more than enforcement outputs, even while recognizing that we were going to con-
tinue using those outputs as measures to eval uate our performance.

I have provided you with alisting of the various meetings we had with stakeholders (see Attachment 1). | call
thisto your attention because it was valuable for usto hear from anyone who had an idea about performance mea-
surement. By scanning the list | think you can see that we spent a lot of time with state environmental agencies,
Congressional Staff, EPA’s oversight agencies (such as the General Accounting Office), industry representatives,
environmental groups, Federal regulatory agencies and other agencies (like the Food and Drug Administration)
that were wrestling with some of the same kinds of questions. In addition, we also heard from a number of acade-
mic experts, and made sure that we heard from our own internal staff and managers about the kinds of measures
they thought would make sense for our program. So, | refer you to that list and if you have questions or particular
comments about it, we can deal with those as they arise.
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One of the benefits of that process was that we came up with a set of criteriathat we then used to evaluate all
of the measures suggested to us. | would commend them to you as criteria to use when you are trying to decide
what measures make sense for your programs. The EPA judged the value of individua performance measures and
systems of measures by examining whether they were:

* relevant—in keeping with EPA’s mission, goals, objectives, and priorities, and the needs of externa
stakeholders;

« transparent—understandable, so they enlightened users about program or agency performance;
« credible—data to support the measures was complete and accurate;
- feasible—the cost of collecting data did not outweigh their value;

« functional—encouraged organizations and employees to engage in effective and constructive behavior
and activities; and

 comprehensive—important to many operational aspects of organizational performance.

I would now like to focus on the set of measures we ultimately adopted—the “Performance Profilel for EPA's
Enforcement and Compliance Assurance Program” (see Attachment 2). Thisis the set of measures we adopted as
aresult of all the discussions we had. We are now in the process of implementing each one of these measures. Var-
ious measures have, | think, particular implementation challenges associated with them, and again, | will be happy
to elaborate on some of those, but let me highlight a few measuresin the Profile for you.

Starting with the category entitled “Enforcement and Compliance Assurance Activities,” these are the tradi-
tional output measures we want to retain as part of our system of measures. In particular, Sets numbers 8 and 9 are
rather traditional and count inspections and enforcement actions. Sets numbers 10 and 11 are new output measures
that measure relatively new areas of our program. For example, in Set 10, we are going to try to measure how many
facilities we are reaching through compliance assistance efforts. That is a very basic output measure about those
activities, but we think it is worth trying to do some measurement in that area.

The next category, entitled “ Effects on Behavior of Regulated Populations,” is the outcome level of measures
we are now trying to implement. Among the ones | would highlight for you is Set 1. We are making a commitment
to begin using compliance rates as a performance measure for our program. One of the difficult issues associated
with this measure is that much of the data we currently have in our data bases do not give us a representative pic-
ture of compliance, in particular of regulated populations. That is because that dataiis based on inspections targeted
at problem facilities or at facilities where we expected to find non-compliance, rather than on random inspections
which would provide results representative of the population of interest. So one of the challenges we are facing
right now is the extent to which our data systems need to be augmented in order to provide statistically valid com-
pliance rates that allow us to characterize the level of compliancein regulated populationsin away that is actually
representative.

I would also call your attention to Sets 2 through 5 in the outcome category. These are what | would call
“direct result” measures from our enforcement and compliance assurance activities. For example, in Set 2,
“Improvements Resulting from EPA Enforcement Actions,” for the last two or three years we have been collecting
data on pollutant reductions that we are getting as a direct result of completed enforcement actions. We are going
to try to use that approach to measure other kinds of results we are getting from other toolswe use, like compliance
assistance.

1 For amore in-depth discussion about the Performance Profile and the National Performance Measures Strategy (“ Strategy”), please
refer to Measuring the Performance of EPA's Enforcement and Compliance Assurance Program, the final report of the Strategy,
released 22 December 1997. Thisreport, as well as other information and related documents about the Strategy, can be found on the
US EPA's Office of Enforcement and Compliance Assurance website at: <http://es.epa.gov/oeca/perfmeas>.
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The final category | want to talk about is “Impact on Environmental or Human Health Problems.” | would
liketo call your attention to this because it is our attempt to link the activities and results of the enforcement com-
pliance assurance program to the larger environmental objectives of EPA. We plan to do this through a series of
evaluation studies we intend to conduct. These studies will attempt to document or measure the contribution EPA’s
enforcement and compliance assurance program makes to larger agency objectives, such as reduction in the con-
centrations of lead in children’s blood.

The dilemma | think any enforcement and compliance assurance program faces is that on the one hand we
recognize that we are only one part of the Agency contributing to the achievement of these broader objectives. On
the other hand, we also want to recognize what we do contribute to the achievement of those objectives. So we
intend to undertake some retrospective studies in order to measure the extent to which the enforcement and com-
pliance strategies adopted by EPA are contributing to the Agency’s overall environmental mission and objectives.

Let me end by saying that we think there are several benefits associated with this system of measures. The
principal oneisthat it beginsto give usaway of exploring the links and rel ationships between activities or outputs,
outcomes or results and the achievement of environmental quality objectives. Currently, we do not have the kind of
data systems or measures which allow us to examine those relationships. But we think this gives us an important
management tool that we currently do not have. The second benefit we think it gives us is a tremendous account-
ability tool. It provides information to the public, not just about how many inspections and enforcement cases we
complete, but about the level of compliance of regulated entities, the kinds of environmental results we are achiev-
ing, and the connections and contributions we think we are making to the larger objectives of EPA.

My last comment is that thisis avery pragmatic set of measures. It does not deal with some of the very dif-
ficult issues about causal relationships or about proving scientifically that our activity led to a particular result.
That is a conscious choice on our part. We have decided to get started on development and use of performance
measures and to improve them as we gain experience. These measures may not be ones a socia scientist could
love. We think they are ones that practitioners and citizens will actually use, and we think they represent a big
improvement over our traditional approach to measuring success strictly on the basis of enforcement outputs.
Thank you.
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Attachment 1

National Performance Measures Strategy

U.S. Environmental Protection Agency
Office of Enforcement and Compliance Assurance

M eetings and Conferences Held in Conjunction with the National Performance M easures Strategy

The following public meetings and roundtable sessions with US EPA staff and managers, regulatory partners, out-
side stakeholders and organizations, and other interested parties took place in conjunction with the National Per-
formance Measures Strategy:

2/3/97

3/10/97
3/17/97
3/28/97
5/28/97

5/29/97

6/4/97

6/12/97
6/25/97
7122/97
7/23/97
7124197

7130197

713197
8/12/97
8/14/97
8/28/97
9/4/97

10/7/97

Comprehensive Public Meeting (Alexandria, Virginia)

US Congressiona Staff Discussions (various House Committees staff)

Comprehensive Public Meeting (San Francisco, California)

US Congressiona Staff Discussions (Senate—Environment and Public Works Committee)
Roundtable Session: Government Oversight Agencies (Washington, DC)

Roundtable Session: Industry, Environmentalists, Environmental Justice Advocates
(Washington, DC)

Roundtable Session: State Environmental Agencies (Chicago, Illinois)

Roundtable Session: Federal Regulatory Agencies (Washington, DC)

Roundtable Session: State Environmental Agencies (Washington, DC)

Roundtable Session: Regional EPA Managers (Eastern Regions — New York, New York)
Roundtable Session: OECA Senior Managers (Washington, DC)

Roundtable Session: Regional EPA Managers (Western Regions — Denver, Colorado)

Roundtable Session: Environmental Media Associations, National Association of Attorneys
Genera (Washington, DC)

Roundtable Session: Academic Experts, Policy Institutes (Washington, DC)
Roundtable Session: Internal Revenue Service (Washington, DC)

Roundtable Session: Performance Measures Steering Committee (Washington, DC)
U.S. Congressional Staff Discussions (House)

Roundtable Session: OECA Senior Managers (Washington, DC)

Comprehensive Capstone Conference (Alexandria, Virginia)
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Attachment 2
Performance Profile for EPA's Enforcement and Compliance Assurance Program

US Environmental Protection Agency — December 1997

Impact on Environmental or Human Health Problems (I ndicator s)
Measured through annual evaluation studies of selected EPA objectives.
Effects on Behavior of Regulated Populations (Outcomes)
Levels of Compliance in Regulated Populations
Set1.  Ratesof noncompliance for —
a) fully-inspected populations
b) self-reported compliance information
¢) populations targeted for special initiatives

d) priority industry sectors

Environmental or Human Health Improvements by Regulated Entities

Set2.  Improvements resulting from EPA enforcement action
Set 3.  Improvements resulting from compliance assistance tools and initiatives
Set4.  Improvement resulting from integrated initiatives

Set5.  Sdf-poalicing efforts by using compliance incentive policies

Responses of Sgnificant Violators

Set6.  Average number of daysfor significant violatorsto return to compliance or enter enforceable plans
or agreements

Set 7.  Percentage of significant violators with new or recurrent significant violations within two years of
receiving previous enforcement action
Enforcement and Compliance AssuranceActivities (Outputs)
Monitoring Compliance

Set 8. Number of inspections, record reviews, responses to citizen complaints, and investigations
conducted

Enforcing the Law

Set 9. Number of noticesissued, civil and criminal actions initiated and concluded, and self-policing set-
tlements concluded
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Providing Assistance and Information
Set 10. Facilities/entities reached through —
a) compliance assistance tools and initiatives

b) distribution of compliance information

Building Capacity

Set 11.  Capacity building efforts provided to state, local or tribal programs
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The State of Florida Performance Measurement System

Michael Phillips

Director, Office of Strategic Projects and Planning
Florida Department of Environmental Planning

| have a couple of things | want to share with you. First of all, thanks to the town of Puebla for hosting this. They
are most gracious and the accommaodations are very nice. We appreciate the hospitality.

We have been working in the Florida Department of Environmental Protection the last three years trying to
develop a performance measurement system that will help us manage the agency and measure our effectiveness.
Just let me give you a quick introduction about what we considered when we launched the compliance and
enforcement initiative in the agency. First and foremost, public information must be accessible, available and
understandable. The public is not interested in information including raw statistics that does not help them under-
stand what is happening in their community. Aggregate information, too, is somewhat helpful for state-wide pro-
grams, but breaking that information down to a community level is also very important. Better public
accountability is something that we ourselves were interested in, and we knew that full accountability was critical
to the preservation of Florida's health and welfare.

Another objective of ours was better management of the agency by really being able to target limited
resources on patterns and trends of non-compliance as well as on environmental problems. We also have an objec-
tive of trying to uncover environmental problemsthat persist in the State of Florida, the onesthat are missed by our
established processes, even though the processes are working well. Sometimes, even though processes are in place,
problems remain, indicating that it is time to look at the situation a little bit differently. We also want to measure
the effectiveness of our integrated initiatives as we strive to protect the ecosystems in Florida and to protect the
children of the State of Florida.

The Florida Environmental Performance Measurement System (EPMS) represents a new way of reporting
environmental information. Reporting for environmental regulatory agencies has traditionally focused upon aggre-
gate activity counts or “outputs’ as demonstrations of effective enforcement and management. Many regulatory
agencies are searching for amethod to evaluate performance measures in the context of public service. EPM S rep-
resents Florida’'s method of meeting that challenge.

The Department, through EPMS, has developed a four-tiered system measurement system to evaluate the
Department on environmental performance:

e Tierl:  Environmental and Public Health Outcome Indicatorsthat track long-term trendsin the
condition of Florida's natural resources, public health and general environmental quality.

e Tier2.  Behavioural and Cultural Measuresthat track compliance rates, best management practices
and other behaviours that have an effect on environmental quality.

e Tier3:  Department Outputs and Activities that track the traditional measures or program
performance, such as numbers of inspections, numbers of compliance assistance activities,
or numbers of violations.

« Tier4:  Resource Efficiency Measures that track the agency’s budget, the cost of services, and the cost
effectiveness of interventions used to solve environmental problems.

The tiered format of EPMS provides the analytical framework for problem identification and solution in an
environmental regulatory agency. Given an issue within Tier 1, such as substandard water quality, the lower tiers

39



40

Indicators of Effective Environmental Enforcement: Proceedings of A North American Dialogue

help identify the reason for the problem. They provide information on the state of compliance for all regulated
facilities using the water body as well as the agency activities focusing on the water body. This allows the agency
to design an appropriate intervention to improve the water quality. For example, if compliance islow, then enforce-
ment or compliance assistance activity is warranted. If compliance is high, then other options, such as voluntary
controls or incentives, become more viable. By having an in-depth understanding of the activities and compliance
rates affecting the quality of awater body, the Department is able to prioritise problems, target limited resources to
the most important problems, and devel op workable solutions for implementation.

The goals of EPMS are to be a management tool for executive staff, a reporting and analysis tool for techni-
cal staff, and an information tool for the public and interested stakeholders.

For the executive staff, the system provides:

« acomprehensive set of datathat allows for information-based decision-making;

« afocus on environmental resultsinstead of activities, thereby increasing program productivity

« the ability to conduct trend analysis and problem solving; ;and

 contextua datato determine how each program is doing with regard to protecting the environment.
For thetechnical staff, the system provides:

« alinkage between activities and environmental results;

« ameansto analyze the activities to ensure a positive impact on the environment;

« amechanism to apply the ecosystem management or a multi-media approach to environmental
protection; and

« aquantifiable measurement for pollution prevention projects.

For interested stakeholder s, the system provides:

« open accountability of the department’s activities

« information about the quality of their environment

« information about the state of compliance of Florida's regulated industries
Results

The two most important achievements of EPM S have been the development of a“ good/watch/focus’ management
approach to environmental problems and open accountability of the department to the public.

“Good” areas are those in which an analysis of thetiered dataindicated high compliance rates and healthy or
improving environmental conditions. “Good” areas are distinguished by such characteristics as good air or water
quality in Tier 1, high on-site inspection or monitoring compliance rates in Tier 2, and an appropriate number of
inspections to verify compliancein Tier 3

“Watch” areas are those in which the data show only moderate cause for concern. For example, the compli-
ance rate for drinking water standards in a particular district may be lower than the statewide average or compli-
ance rates may be low in a district but only minimal formal enforcement has been taken. Such situations suggest
monitoring for a trend and taking appropriate action. The tiered structure assists the agency in understanding at
what level aproblem exists and what response is required.
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“Focus” areas are those which need to be closely monitored due to concern about persistently low compli-
ance rates or deteriorating environmental conditions. For example, if compliance rates are persistently low despite
high enforcement, the agency may consider compliance assistance alternatives or implementation of best manage-
ment practices. In “focus’ areas, it is essential that management have the flexibility and support to shift resources
where they are most needed to resolve problems.

During 1997, the Department identified focus areas in various parts of the state for petroleum storage tanks,
Title V fecilities (major sources of air emissions), drinking water standards, and domestic and industrial waste-
water surface water discharges. Action plans were formulated to address these environmenta problems. By the
beginning of 1998, air compliance, domestic and industrial wastewater problems moved from “focus’ to “good.”
Drinking water and petroleum storage tank problems moved from “focus’ to “watch.” Compliance rates for the
largest industrial and domestic surface water discharge facilities improved over the course of six months. Domes-
tic sources went from 85.9% to 97% over a three-month period. The action plans developed were successful at
addressing the environmental problems.

Another objective of the Secretary’s Quarterly Performance Report (SQPR) is to make the information in
EPMS availablein an understandable and accessible format. To meet this objective, SQPR is published quarterly and
is widely distributed by mail-outs and through the public library document depository program. The report is also
access ble through the department’s homepage on the Internet (http://www.dep.state.fl.us/org/ospp/report/intro.htm).

The department has distributed approximately 3000 copies of the first two editions of the report including 70
copies to the government depository libraries in Florida. The Internet version is in color and fully indexed. On
March 24, 1988, an analysis of website statistics was conducted. As of that date, the number of downloads for the
SQPR was reported to be Florida residents. EPMS is not a computer program but uses data from many of the
department’s computer data systems. EPM S represents the analytic evaluation of the Department’s data systems.
One of the goals of EPMS is to become a user friendly, interactive website for the public to access environmental
information on a regional basis. Although available on the Internet, currently the information is not displayed in
an interactive format and site specific areas are not identified. Information is reported on a statewide or districtwide
basis. The goal, for example, isto have someone living in Palatka be able to access information on the water qual -
ity of the St. John's River, air monitoring in Jacksonville, compliance rates for local landfills, the quality of their
drinking water, or resource protection measures being implemented in the Ocala National Forest. Someone living
in Miami or Tampa, likewise, would be able to access similar information for their respective areas.

At this time the department does not have the dedicated staff resources or the data collection to implement
this type of Geographic Information System (GIS) application. Given the staff, data and technology resources,
using GIS as a platform, the department would be able to provide an environmental quality snapshot of any given
location in Florida. The implications for making this kind of information available to managers, planners and citi-
zensis very far-reaching, but possible.

Florida used the following process to develop meaningful performance measures:

1. Identify the goa of the agency (e.g., “to protect, conserve and manage Florida's environment
and its natural resources”).

2. Based on the agency’s goal, develop outcome measures for program areas which can be used to assess
how well the agency is achieving its goal (e.g., percent of population breathing “healthy” air; percent
of surface water meeting designated use).

3. Based on each outcome measure, identify contextual measures which illustrate the agency’s
performance toward reaching its goa (e.g., statistically valid, facility-based, significant compliance
rates, Best Management Practice adoption rates).
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4. Once the measures are identified, assess database capability to provide the information. Database
enhancements were required to provide necessary data.

5. Compile measuresinto areport which can be used as a performance tool by managers and stakeholders.
6. Review EPMS for improvements.

The biggest obstacles encountered were staff resistance to cultural change and lack of staff specifically ded-
icated to developing this new approach. A strong commitment from agency leadership and perseverance by imple-
menting staff was needed. Other obstacles include modifying existing compliance and enforcement data systems
to develop statistically valid, facility-based compliance rates for environmental programs such as drinking water
and petroleum storage tanks. To assist in the effort for statistically valid compliance rates, the department has
developed inspection protocols which have been incorporated in a Joint Compliance and Enforcement Plan (JCEP)
with EPA Region IV. The goal of the inspection protocols is to maintain the necessary “presence” at regulated
facilities (random inspections) while targeting suspect facilities. By analyzing the compliance rates of the two
types of inspections, the effectiveness of the department’s targeting efforts can be evaluated. Furthermore a stan-
dard definition for significant non-compliance (SNC) has been devel oped.

So thisreally has become a very effective management and public accountability tool. We have seen compli-
ance rates improve because we have been able to target resources on those problem areas. We have also seen com-
pliance rates improve just because the information was public and it was good, defensible information and people
did not want to be seen in the light of non-compliance. This has al been possible because we have been working
closely with EPA, both in Washington as well asin our Region Office in Atlanta, Georgia

I would like to leave you with an interesting quote from Albert Einstein: “ The problems we face today can-
not be met with the same level of thinking we were at when we created them.” | think that iswhat this whole effort
isall about.
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Private Third Party Auditing of Government Environment
Enforcement Activities; Lessons from the Private Sector?!

Kernaghan Webb

Sessional Lecturer in Law and Public Administration
Carleton University, Ottawa, Canada

Comparing environmental enforcement activities across jurisdictionsis an extremely difficult task. Environmental
enforcement agencies in Canada, Mexico and the United States are each enforcing different environmental laws,
operating within different legal systems, addressing sometimes quite different types of environmental actors caus-
ing different types of environmental harms, operating with different levels of resources, facing different degrees of
public concern and involvement, and functioning within different socio-economic cultures. As a result, smple
comparisons based on numbers of enforcement actions, total penalties assessed, effluents discharged, or changed
levels of pollutants in the environment, while helpful, may not by themselves indicate an enforcement agency’s
effectiveness and diligence.

Further complicating matters is the concept of state sovereignty, which, though by no means constituting an
absolute, invariable and insurmountable barrier, may nevertheless tend to detract from the ability to engage in
meaningful cross-jurisdictional comparisons. This can occur because credible comparisons of enforcement activ-
ity of one country with that of another may necessitate that information be collected from a source other than the
initial data disseminator. Thus, for example, just as governments do inspections of industry and do not rely exclu-
sively on industry self-monitoring reports, there is enhanced credibility associated with information collected
about government activity when it is verified by athird party (beit another government, an international agency, or
some other entity). While there have been instances where officials from one country have been allowed to physi-
cally enter another country and inspect government operations within that country, these instances are rare, and
tend to be in situations where inter-state or global security is directly threatened (e.g., nuclear facilities testing).

But in spite of the many differences in resources, laws, legal systems, and socio-economic conditions oper-
ating in Canada, Mexico and the United States, and in spite of the impediments associated with the concept of state
sovereignty, there are two elements which environmental enforcement agencies in these three jurisdictions have in
common. These common elements can form the basis for constructive approaches to inter-jurisdictional compara-
tive evaluation. Thefirst element is a shared desire to obtain maximum effectiveness and efficiency in implement-
ing laws, given the particular capabilities, constraints, operating environment, etc. faced by the agencies. The
second element is recognition that all enforcement agencies are, fundamentally, devoted to protecting the environ-
ment. (If there is not agreement on these two points, then it is difficult to imagine any subsequent efforts at cross-
comparative analysis being successful).

Assuming agreement on these two common concerns, a key challenge facing environmental agencies oper-
ating under an over-arching multi-jurisdictional framework such as NAFTA, and the North American Agreement
on Environmental Cooperation (NAAEC, the environmental side agreement to NAFTA), is being able to demon-
strate to each other, to regulated sectors, and to the concerned public, that governments have adopted and are
implementing effective and efficient approaches to protecting the environment—even though these approaches
might be quite different from one agency and jurisdiction to another.

How can this be done? At first glance the task might appear insurmountable, but it may be that an approach
to quality management which is increasingly being used in the private sector could be adapted for use by public

1 This paper was prepared as an independent research work and represents the opinion of the author only.
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sector enforcement agencies. This approach is most commonly known as the 1SO 9000 quality management
process (while the newer 1SO 14000 environmental management process is now coming on stream, the SO 9000
process will be the focus of analysis here). SO 9000 is a quality assurance system consisting of a number of inter-
national standards concerning organizational functions such as management, training and client relations. Working
with experts from outside the organization, registrants write their own standards of performance, set out the man-
ner in which they will reach those standards, and commit to adhere to them. They are then audited on their progress
in meeting those standards by recognized third party auditors who are themselves registered as having met 1SO
standards.

Businesses are increasingly adopting SO 9000 quality management standards in an effort to identify and
address problem areas within companies in the early stages, and to demonstrate to others, such as suppliers, cus-
tomers, governments, that their company adheres to management standards and is exercising due diligence in
meeting those standards. It is perhaps self-evident that even businesses producing the same products may use quite
different manufacturing or production processes (indeed, customers might applaud such differences), causing
markedly different management processes among producers. The 1SO 9000 process can reflect these differences,
sinceit isin itself neutral and devoid of substantive content. Each registrant defines its own objectives, standards
and processes (following an agreed-upon approach), and the extent to which it meets those objectives, standards,
and processes is then reported.

When used in the private sector, adherence to 1 SO 9000 is no automatic guarantee of better quality processes,
products or services. If firms define their objectives and standards so that they are easy to meet, then subsequent
adherence to those standards (as attested to by third party auditors) will not necessarily result in high quality prod-
ucts or services or effective processes. To take an extreme and absurd example, it would be possible for a company
to produce concrete life preservers, and to have the process of life preserver manufacturing registered to | SO 9000.
Essentially, registration in this circumstance would indicate that each and every one of those life preserverswould
sink equally well. Hopefully, however, the process of defining the objectives of a company seeking 1SO 9000 -reg-
istered status would involve consultations with affected clients, where the folly of concrete life preservers would
be revealed, and therefore the management process would not lead to such absurd results. In short, while it would
be possible for afirm to devel op very low and ineffective standards and register to the | SO 9000 process, thisis not
very likely. A key objective of registration to | SO 9000 isto indicate to others that a system of internal quality con-
trol isin place and is being followed, and that consistently high quality results can be expected.

While, until recently, the private sector has been the predominant user of the SO 9000 process, governments
are also starting to apply for registration under the SO 9000 standard. The question can legitimately be asked: why
would a government agency do such athing? Two reasons come to mind. First, because some units within govern-
ment recognize that they need to improve their management processes, and need outside help in making those
improvements. And second, because verification by an outside auditor can assist a government unit in meeting its
objectives, as well as demonstrating to othersthat it is doing so.

In Canada, in the early 1990s, the L egislative and Regulatory Processes Division (LRP) of the Environmen-
tal Health Directorate (EHD) of Health Canada (the Federal Department of Health) implemented its own quality
management system with a view to 1SO 9000 registration.2 LRP provided advice on significant pieces of legida-
tion, assisted in drafting regulations, and helped to negotiate Mutual Recognition Agreements with other coun-
tries:3 In the first year of implementation, LRP reported that it achieved “noteworthy gains in productivity and
increased customer satisfaction.” Results included “reduced time to deliver services; improved accuracy in service
delivery; faster resolution of customer complaints...and an ongoing commitment to measure the effectiveness of
in-house procedures against generally accepted standards.”

2 Subsequently, LRP was re-organized, and in the process the effort to achieve SO 9000 registration was abandoned, although total
quality management remains an integral component of the reorganized unit.

3 Dean Correll, “ISO: A Strong Prescription for Quality Management — Making it Work for Government”, Focus magazine (The
Executive Management Magazine for Canada's Public Service) Vol. 4, Issue5 (December, 1995), pp. 10-13.
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A consulting firm assisted L RP throughout the quality management transition. A phased-in implementation
process was adopted. First, the appropriate management standard was selected (SO 9001, 9002, 9003). Once this
standard was chosen, a benchmark audit was then undertaken (following an I SO standard), to determine what poli-
cies and specific procedures were already in place. Out of a possible score of 100, LRP scored 23, indicating prob-
lems with the current approach and much room for improvement. Then, a “visioning” session was undertaken,
where the expectations of clients were articulated. Next, a schedule to monitor progress and procedures directly
related to the 1 SO standard was adopted. Drafting policies and procedures for each of the 20 elements was reported
to be an intensive process extending over several weeks. Documents were finalized, new opportunities for
improvement were identified, and a LRP Quality Manual was developed, addressing policies, procedures, areas of
management control, and nonconformance issues. The next step is third party assessment and registration of the
quality system.

The question can legitimately be asked, why wouldn’t aunit within government simply useinternal auditors?
The answer would appear to be that the purpose of 1SO 9000 registration is a self-generated attempt to improve the
quality of management as defined and devel oped by the government agency concerned, to benefit from the exper-
tise of outside management personnel, and to be able to subsequently indicate the resultsto both internal audiences
and external “clients” alike. Government audits may not necessarily be designed to perform this combination of
functions, nor may they have the same credibility with outside clients.

In theory, any government enforcement agency which wishes to improve its practices, and demonstrate its
progress to external clients, could potentially benefit from such a process. In the context of NAAEC, an argument
can be made that registration by environmental enforcement agencies in Canada, Mexico and the United States to
1SO 9000 standards could assist those agencies in improving their enforcement practices, in building bridges of
trust with the “clients’ of those agencies (members of the community, non-governmental organizations, and regu-
lated sectors), and in demonstrating to their NAFTA counterparts that they are attempting to enforce their lawsin
an accountable and effective manner. Enforcement agencies from the three countries could meet with their clients
to work out common performance standards, and methods of implementation.

To be sure, other aternatives exist. Agencies could simply self-declare their enforcement practices and activ-
ities, government auditors could make attestations about enforcement agencies, or a neutral inter-governmental
agency could perform such tasks. Nevertheless, the SO 9000 approach has distinctive advantages. It allows each
enforcement agency to work with management experts to tailor and define objectives and methods of reaching
those objectives. It permits each enforcement agency to select the auditors, and it gives each agency greater control
over processes of implementation while still ensuring through use of private third parties that internationally
agreed-upon management standards are followed.

One possible approach to exploring the feasibility of this option in the context of the NAAEC environmental
side-agreement, would be to sponsor an in-depth study on the use of 1SO 9000 by governments. The author is aware
of numerous Canadian government departments or units which are registering with 1SO 9000 and there could
conceivably be examples from other jurisdictions to draw on as well. This study could also describe how a pilot
project in this area could be undertaken. In conclusion, third party auditing through the | SO 9000 process represents
an option which isincreasingly being adopted by the private sector to improve processes, products and services and
demonstrate adherence to quality management standards. 1SO 9000 is beginning to be used by government agencies
in much the same manner. Although environmental enforcement agenciesin Canada, Mexico and the United States
are faced with widely divergent operational circumstances, application of the SO 9000 approach to their activities
could potentially assist the agencies in improving their enforcement activities and demonstrating to themselves and
othersthat they have put in place effective and credible approaches to enforcement.
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Summary of Discussion

An issue was raised regarding the capability of the United States Environmental Protection Agency (EPA) to actu-
ally quantitatively measure all of the indicatorsin its revised system. It was recommended that, in addition to indi-
cators of effective enforcement, attention also be given to use of indicators of non-compliance. It was suggested
that development and modification of performance measuresis an iterative process in the United States; the mea-
sures are adjusted where necessary.

It was suggested that indicators be developed to measure compliance within the context of the same geo-
graphic area or sector. Too many jurisdictions respond blindly to infractions without reliance on statistics. In addi-
tion, indicators should not be restricted to assessing activities that have direct measurable effect of reducing
pollution. For example, indicators are needed to measure compliance with and enforcement response to provisions
related to labelling, reporting and record-keeping.

The criteria used by insurance companies, such as environmental risks of non-compliance, might prove use-
ful as indicators. One qualifier may be that this is considered confidential business information. Since industrial
activities with high risk have insurance, the implication is that an evaluation takes place. It may equally be possi-
ble for companies engaged in hazardous activities to argue for lower insurance rates if they were SO certified.

Extensive discussion focused on the topic of how to evaluate and use information arising from environmen-
tal audits, including audits commissioned by industry, government-required audits and private audits of govern-
ment performance. It was suggested, for example, that effective third party auditing of government could foster
public accountability by providing feedback between public and government. This concept of performance mea-
surement is still initsinfancy. While the current focusis on auditing government for the purpose of national report-
ing on performance, in future years, once the Parties gain familiarity with performance audits, trans-jurisdictional
audits could be considered. Others held the view that while third party audits of government policies and programs
may provide an alternative to the EPA type approach, given limited resources, it may not be wise to divert
resources to third-party verification. Still others felt that third party audits may be useful in some situations, for
example, to determine cost-effectiveness of government policies and programs.

Yet another view was that third party audits would introduce yet another burden on governments already
required to implement improved performance measures. It is unlikely that governments would want to accept third
party audits as a substitute. As early as the 1970s many governments were concerned about the NAAEC related
issue of establishing alevel playing field by preventing pollution havens. This problem was dealt with by demon-
strating that states could identify significant violations, through programs such as inspections and by responding to
significant violations. What is more difficult, however, is determining overall compliance rates.

In the United States, the effectiveness of EPA enforcement and compliance policies and strategies, for exam-
ple, in the Office of Enforcement and Compliance Assurance (OECA), are evaluated by independent third parties,
such as the GAO and an independent inspector general. The results of these performance reviews are public. EPA
additionally encourages third party auditing by regulated industry; the agency has a policy of reduced non-compli-
ance penalties for companies undertaking such initiatives with the proviso that any compliance related information
must be available to government. The debate in the United States regarding voluntary audits centers on the issue of

privilege.

The program for the modernization of Mexico includes areview of government procedures but it istoo early
to report any results capable of useful evaluation. Mexican companies have expressed interest in third party audits
and other voluntary compliance programs. An essential issue faced by government in these voluntary programsis
how long the government should wait for results before intervening to enforce and, secondly, at what point the
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results of these initiatives should be made available to the public. In other words, there is a need to allow a certain
time lag between the introduction of standards, identification of problems and expectations of compliance.

Yet another view was that audits are more than a voluntary evaluation process: they determine whether a
company is in compliance. They are a basic part of doing business. Consequently, while we should encourage
audits, why grant immunity? Voluntary audits should not become a substitute for record keeping and reporting,
because the public loses access to information. Consideration could be given to making audits mandatory. The
question was raised why there should be different rights of access to audit results and emission reports. If thereis
no concern about actions arising from emission reports, there similarly should be no objection to citizen suits
which are triggered by audit reports. The EPA audit policy requires a company to achieve compliance to earn any
relaxation in penalties. Similarly, it was argued that, where industry does not correct any problemsidentified in the
course of its audit, those results should be available to the public to commence alegal action.

It may be important to differentiate between the two types of audits: (1) third party audits of government; and
(2) third party audits of the private sector. A third party audit should be seen as supplemental to government audits.
If there are government audits, then third party audits may not be necessary. However, third party audits may be
useful where there is no other audit requirement, for example, at the municipal level. Yet another perspective on
third party audits was that decisions about privilege should be determined based on the nature of the industry or
substance or itsimpact.

One reason for the apparent minimal interest by US industries in voluntary third party audits may be the
threat of liability through citizen suits. In the converse, the observation was made that perhaps one reason for the
greater interest by Mexican industries in participating in these programs is the fact that, under Mexican environ-
mental law, inspection results and compliance information are public, but the details of audits are confidential. The
suggestion was made that disclosure policies should reflect these possible disincentives.

Environment Canada shared that it isits policy not to require public access to the results of a private envi-
ronmental audit. It is unclear how to treat information provided by industry arising from other private voluntary
initiatives such as 1SO 14000.

Mexico shared that, since the introduction of its voluntary audit program in 1992, over 900 Mexican compa-
nies have participated. Once a company has performed a voluntary audit, it commitsitself to correcting identified
problems, including those not regulated, such as labor or community relations. When a company completes an
audit, it obtains an acknowledgement certificate from the government. An independent audit group performs the
audits. Approximately 150 certificates are issued per year. The benefits and results of the program have included
reduced use of water and fuel, and reductionsin air emissions, wastewater discharges and hazardous waste gener-
ation. These results are clear indicators of the benefits of the program.

A series of issues were identified for consideration in determining the type of enforcement and compliance
datato collect, including analysis of best practices, the implications for confidential business information, and the
need for aspecia set of indicators to evaluate voluntary compliance initiatives. With respect to indicators of envi-
ronmental compliance, it may be important to define the degree of severity of the non-compliance; in other words,
it may not be appropriate to apply the same compliance indicator across the board to measure al activities.

US EPA advised that, in adopting indicators, it relies on objectives contained in its strategic plan developed
pursuant to the Government Performance and Results Act (GPRA). The agency looks for patterns of activities and
results. EPA’'s measurement of enforcement concerning pollutant reductions does not exclude performance
measurement for other activities, such as reporting and recording. The agency uses public data to avoid potential
problems associated with confidential business information. EPA examined the possibility of quantifying industry
use of voluntary measures but encountered difficulty in collecting information and does not regard the exercise as
feasible at this time. As the use of random inspections to determine compliance rates has potential resource impli-
cations, EPA has chosen to focus its enforcement and compliance activities on significant violators. EPA's
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approach to prioritizing use of indicators is directly related to how the indicators contribute to measuring the
achievement of the agency’s objectives over time.

Florida advised that it has been able to do both random sampling and background targeting to devel op statis-
tically valid compliance rates, without the need for additional resources. The state defines a significant violation as
any violation resulting in aclear and present threat to health or environment, for example, operating without a per-
mit. The measure of severity of non-compliance isbased on the significance of the impacts of the violation. Florida
re-calculates the compliance rate following enforcement or other efforts to see if there is a lasting behavioural
change. Thisis necessary, it was suggested, to ensure effectiveness of the program.

With respect to indicators of environmental compliance, it is important to define the degree severity of the
non-compliance. In other words, it may not be appropriate to apply the same compliance indicator across the board
to measure all activities.

There was also a question as to whether indicators could be devel oped that would not require major resource
implications and would provide statistically valid compliance rates. It was suggested that, as there is agray area
between compliance and non-compliance, it may be useful to evaluate the potential deterrent effect and associated
cost/benefit of any enforcement versus assistance options in each case. It is important that the evaluation process
also accommodate “bad news;” we should continue to use indicators even when they uncover uncomfortable infor-
mation.



Session Four:

Lessons Learned in Other Related Processes
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» Experiences with indicators for compliance with international agreements.

» Related experiences of the European Commission.
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Lessons from Research on the Implementation of International
Environmental Law
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This essay summarizes some results from a major multinational research project at the International Institute for
Applied SystemsAnalysis (IIASA) on the implementation of international environmental agreements. The topic of
the l1ASA study—implementation of international environmental laws—was not identical to the problem that con-
cernsthis Stakeholder Dialogue, which is directed to the obligation under the North American Agreement on Envi-
ronmental Cooperation (NAAEC) of enforcement of domestic environmental laws.2 International law is generally
weaker than national law; notably, international law is backed by few, if any, tools for strict enforcement. More-
over, the IIASA study examined the standard-setting process (at both the national and international levels), aswell
as its relationship to implementation and enforcement, whereas this Dialogue concerns principally enforcement.
However, three results from the 1 ASA project are particularly relevant to efforts to develop indicators of effective
environmental enforcement in NAFTA countries and thus may be valuable to this Dialogue.?

Compliance with and Effectiveness of Regulatory Standards: Implications for Enforcement

Most studies, especially those conducted by lawyers, have equated “ effectiveness’ with “compliance.” But in most
cases that approach misses the mark. “Effectiveness’ is a measure of alaw’simpact on behavior—the most effec-
tive laws have the largest impact on the offending behavior, and the |east effective have none. Increasingly, schol-
ars are assessing “ effectiveness’ of laws not only by their impact on behavior but also by their cost to society. In
contrast, “compliance” is merely conformity with the law. All else being equal, more compliance typically means
more effective law. But it isthe degree of influence that law has on behavior that matters most; complianceisa sec-
ondary indicator.

The experience with international law suggests that standards are often written so that compliance can be
assured, even when standards have little or no impact on behavior. Examples include internationa rules in place
since the 1980s to regulate sulfur dioxide in Europe (the leading cause of acid rain) and international quotas for
commercial whaling adopted from the 1950s to the 1970s. In both cases, compliance was nearly perfect, although
neither set of standards had much impact on behavior, and environmental problems thus grew steadily worse.
Whalers emptied the oceans of great whales and the whaling industry was over-capitalized and economically inef-
ficient, yet formal compliance with the International Whaling Commission’s quotas remained high. (Only two sub-
stantial cases of noncompliance have been detected: one concerned Panama in the 1960s; the other, excessive
whaling by Russia in the 1950s and 1960s, has just recently come to light.) In some cases, effectiveness has been
negative even when formal compliance with rules has been high. Examples from NAFTA countries may include

1 The author was co-leader, from 1993 to 1996, of a project on the “Implementation and Effectiveness of International Environmental
Commitments,” at the International Institute for Applied Systems Analysis (IIASA). The views expressed here are his own.

2 NAAEC was entered into by Mexico, Canada and the United States in 1993 as one of two side agreements to the North American
Free Trade Agreement (NAFTA).

3 For a full discussion of the project’s results see The Implementation and Effectiveness of International Environmentale
Commitments: Theory and Practice, David G. Victor, Kal Raustiala, Eugene B. Skolnikoff, eds., (1998); David G. Victor, “The Use
and Effectiveness of Nonbinding Instruments in the Management of Complex International Environmental Problems”, in Proceed-
ings of the American Society of International Law, 91st Annual Meeting, (1997) 241-150.

51



52

Indicators of Effective Environmental Enforcement: Proceedings of A North American Dialogue

the much-criticized alternate driving day scheme in Mexico City, which has had the unintended consequence of
causing changes in behavior that have worsened the pollution problem.

The effectiveness of environmental standards themselves is beyond the mandate of this dialogue. But the
need to define “ effective” carefully and not to assume its equival ence with compliance has several implications for
the development of enforcement indicators.

First, the distinction between implementation and effectiveness is partialy indicative of different views
about the role of law in society. Since therole of law varies across societies, it may be necessary also to adopt var-
ied indicators for effective legal enforcement. In oneview, the“rule of law” should prevail—that is, the law should
govern behavior strictly and deviation should be punished. In societies governed by that view thereis often aclose
correlation between laws on the books and actual behavior. An aternate view holds law as a guide, not an instru-
ment for strict enforcement. Law and behavior may not correlate closely; non-compliance may be rampant even
when law isinfluential. These and many other views of law can coexist in different societies, but when the god is
integration of those societies into acommon legal framework—as some proponents of NAFTA argue is the goal of
free trade in the Americas—then the different roles of law must also be integrated and homogenized.

Enthusiasts of the “rule of law” view argue that only consistent, transparent and rigorous enforcement will
allow level playing fields needed for international trade between societies. | share that view, but integration of dif-
ferent legal systems so that they follow common standards is no easy task—often it requires a complete redesign
of asociety’slegal institutions. No region has progressed further than the European Union (EU), but even there the
task is far from complete. The EU experience illustrates how differences in the role and culture of national legal
ingtitutions make it difficult to determine what is “ effective” implementation and enforcement. Data on the rate of
implementation and enforcement of EU directives are nearly uselessindicators of whether those directives actually
influence behavior inside EU member states. In countrieswith astrict “rule of law” (e.g., the United Kingdom) the
measured rate of implementation of EU directivesis high, which is an indicator that EU directives do strictly gov-
ern behavior. In other countries where “rule of law” islessrigorous (e.g., Italy), high rates of formal implementa
tion of EU directivesis aless meaningful indicator that those directives actually influence behavior.

Similar problems may be encountered in efforts to develop indicators for effective enforcement under
NAAEC. Therule of law varies among the NAFTA countries and thus perhaps the standards for effective enforce-
ment—i.e., enforcement that yields a particular influence on behavior—must vary across the different legal sys-
tems. It will be relatively easy to develop simple indicators of enforcement, such as number and rate of
enforcement actions. But meaningful comparisons across countrieswill be difficult unless backed by more sophis-
ticated data and assessments that account for different roles of law in the different NAFTA countries. Environmen-
tal objectives will probably grow more stringent in the NAFTA countries in the future. As they do the difference
between “ effectiveness’ and “compliance” may a so grow, and so may the need for enforcement indicatorsthat are
customized to a country’s type of legal institutions.

Second, when developing and assessing indicators of enforcement, it is crucial to remain mindful that
enforcement actions almost always have their greatest influence on behavior as a deterrent. Enforcement matters
not only because it forces the deviant party to come into line, but also because it signalsto al othersthat deviation
will be costly. However, those crucia deterrent effects are difficult to measure, and thus it is difficult to assess,
from enforcement data alone, the effectiveness of enforcement actions. A single enforcement action could send a
strong deterrent signal that forces all parties to obey the law in the future, which would thus require no further
enforcement. In that case, indicators would show little enforcement, but the effectiveness of enforcement would be
very high. In other cases, low levels of enforcement may ssimply reflect that alaw isignored and ineffective. It is
difficult to distinguish those two situations by looking only at indicators of enforcement actions, such as the value
of pendlties levied or the number of cases prosecuted.
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Third, while the distinction between the influence of laws on behavior and formal compliance isimportant to
keep in mind, it isaso important not to jettison the concept of compliance. Formal legal procedures, remedies and
pendlties are often triggered by a situation of noncompliance. Indeed, one reason why international environmental
law has not been more effective is that compliance has been high and thus the trigger of noncompliance is rarely
tripped. Compliance remains an important benchmark in determining acceptable behavior and coordinating soci-
eties, but it is not everything.

Fourth, and finally, because compliance is not a perfect indicator of the economic and environmental effec-
tiveness of aregulation, it may be useful to look beyond compliance at the actual impact that laws are having on
behavior. Exercises such as regular reviews of the implementation of environmental laws are already under way
through the Organization for Economic Cooperation and Development (OECD) and under NAFTA. They can help
identify needed improvements to environmental standards. Such reviews could also help to fill out the picture pro-
vided by simple indicators of enforcement and help to identify improved indicators. | doubt that a sophisticated set
of indicators of effective enforcement can be designed, at the outset, that would be applicable in al three NAFTA
countries. As | have suggested, the differencesin legal systemswill make comparisons difficult and will confound
efforts to arrive at a common standard for effective environmental enforcement. Thus, a periodic stocktaking of
experience, informed by a broader assessment of environmental regulation in the NAFTA countries, could be cru-
cial to developing a useful set of enforcement standards over time.

Indicators of an Effective Process of Enforcement

Advocates of modern “liberal” governance seek not only the “rule of law” but aso that the process of law-making
and implementation follow liberal standards. Such standards include rights of participation for stakeholders such
as access to information, avoice in the policy-making process, and access to the legal system to help enforce laws
on the books.

In the IIASA project, we looked closely at public “participation” and explored whether and how new rights
of participation actually influence the policy process. We found that formal efforts to open the policy process have
influenced policy decisions and enforcement, but much less so than we had expected. During the 1980s and early
1990s, every country that we studied—primarily in Europe—opened the halls of power to participation by awide
array of non-state actors. Formal participation rose dramatically; many more documents were available, formal
consultations held, and opinions proffered. But often we found that it was difficult to trace many changesin policy
as a result. Often policies became more “green” and enforcement more active because the public became more
green, not because channels of formal participation were liberalized. Why? Information provided was often not
very useful; views of the new participants were often known even when formal channels for participation did not
exist and thus formal access conferred little real new information; and when policy processes were opened, sub-
stantive decisions were moved away from the formal forawhere public participation rights had been guaranteed. In
short, formal rulesfor participation are at best only one factor that influences whether and how public stakeholders
really participate in the policy process.

The NAFTA countries may want to develop indicators of public participation in environmental enforcement
as part of the effort to develop indicators of effective environmental enforcement. If they do, the Il ASA results sug-
gest that it will be important to examine not only the formal rules of access but a so the other necessary conditions
for participation. In particular, the IIASA study found that actual participation and influence depends on the pres-
ence of aninfrastructure that facilitates participation. Especially important is low-cost access to high-quality infor-
mation. The danger in developing indicators of public participation isthat it is easy to measure formal accessrules,
such as rules that govern access to meetings and the availability of citizen suits. But the infrastructure that allows
such formal access to be used by the public is more difficult to measure, yet more important. Only a broad per-
spective will yield indicators for the process of environmental enforcement that are truly measures of the level and
type of participation. As noted above, it may a so be useful to develop an initial set of indicators and then to engage
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in periodic stocktaking, especially since the indicators that are most important will probably vary across the three
NAFTA countries.

Enforcement of Voluntary Agreements

National environmental law is experiencing several revolutions that will affect how standards are codified and
enforced. They include shifts towards. (1) market-based instruments, such as deposit-refund systems, effluent
taxes, and tradeable permit systems; (2) management of whole ecosystems rather than single sector and single
species regulation; and (3) voluntary regulation of industry. All of these affect the types of indicators that will be
needed to measure the effectiveness of environmental enforcement. But the last of these three shifts poses espe-
cialy large challenges. Enforcement of voluntary agreements has often been ignored—indeed, the hallmark bene-
fits of flexibility and greater support by industry exist precisely because voluntary measures are not strictly
enforced through binding legal mechanisms. But minimal enforcement could become problematic as voluntary
agreements are increasingly used in lieu of binding regulation. For example, the [IASA team found that in the
Netherlands—a pioneer in the development of voluntary “covenants’—enforcement failures were commonplace,
leading often to the country’s failure to meet environmental objectives. Although it may seem an oxymoron, indi-
cators may be needed for proper “enforcement” of “voluntary” rules.

At minimum, efforts to identify indicators for effective enforcement must thus distinguish the type of legal
instrument that is being enforced. Research has shown that there is a substantial difference between binding and
voluntary measures. Those differences are integral to how standards are perceived by their targets and how effec-
tively these standards are implemented. Indicators for environmental enforcement must therefore distinguish
between these two types of legal instruments. It may also be useful to distinguish between binding standards that
require strict “rule of law”—such as tradeable permits, taxes and other instruments that use market signals—and
other forms of standards that are aspirational. If international standards for enforcement are to be agreed upon,
then it must be recognized that law serves many purposes by many methods. Standards for enforcement must vary
with those purposes and methods. Indicators of enforcement activity that lump together all types of instruments
(and enforcement techniques) will not yield information that is useful to policy makers who want to track, compare
and improve environmental management.
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The Experience of the European Commission

Charles Pirotte!

Legal Unit, DG XI - Environment
European Commission

Unlike Article 5 of the North American Agreement on Environmental Cooperation (NAAEC), which requires
NAAEC Parties to enforce their environmental laws and regulations effectively but does not attempt to harmonize
the Parties’ substantive environmental law, the European Union’s (EU) action in the environmental field has so far
mainly consisted of the adoption of abody of legally binding instruments? harmonizing certain sectors of environ-
mental law. The practical implementation and enforcement of these instruments vis-a-vis the regulated undertak-
ings and establishments has fallen predominantly within the remit of Member States' competent authorities. This
does not mean, however, that the EU is not taking action with respect to the implementation of its own body of
environmental law, as discussed below, nor that it is not attentive to the general question of effective enforcement,
as discussed below.

Implementing Community Environmental Law: A Multi-Layer System in Essence

The institutional framework of the EU comprises the following structure and characteristics: The Commission,
which is a body independent of the Member States, drafts the legislative proposals. The Council, which is com-
posed of representatives of the Member States, is currently the main legislative body of the EU, since it not only
discusses but also has the final say as regards the adoption of the legislative proposals put forward by the Com-
mission in the environmental field.? The European Parliament, whose members are directly elected by the citizens
of the Member States, discusses the Commission’s proposals and suggests amendments but may not impose its
views on the Council. It isto be noted, however, that the Parliament has been given, since 1993, aright of veto (i.e.,
it can block the adoption of a measure by the Council) with respect to Internal Market legislation through the so-
called “co-decision” procedure# This is noteworthy, since some pieces of Internal Market legidation have a
significant environmental dimension.> The European Parliament’s powers will be increased when ratification of
the new Treaty of Amsterdam is completed; the “co-decision” procedure will become the legislative procedure “ by

1 The views expressed in this paper are the author’s only and do not necessarily reflect those of the European Commission.

2 The EU’slegidative instrumentsinclude: 1) regulations, which are binding in their entirety, apply directly to all Member States, and
are effective immediately; 2) directives, which are binding on the Member States to which they are addressed as to the results to be
achieved but leave to the national authorities the choice of form and methods; and 3) decisions, which are binding in their entirety on
those to whom they are addressed, be they a government, an enterprise, or a private individual.

See Article 130s of the EC Treaty. According to this provision, there are no less than three different legislative procedures in the
environmental field: legislation is adopted in pursuance of the so-called “co-operation” procedure where a qualified majority voting
system applies in Council. A first exception is provided for provisions primarily of a fiscal nature, measures concerning town and
country planning, land use, management of water resources and measures significantly affecting a Member State’s choice between
different energy sources and the general structure of its energy supply, for which unanimity is required in Council. Lastly, the so-
called “co-decision” procedure applies for the adoption of general action programs setting out priority objectivesto be attained. The
details of the co-operation procedure are set out in Article 189c of the Treaty.

SeeArticle 189b of the EC Treaty. Basically, this procedure, which also provides for a qualified majority voting in Council similar
to the “co-operation” procedure, differs from the latter in that the European Parliament’s powers are increased in that it may prevent
the final adoption of a measure. With this “right of veto,” the EP enjoys a“ negative” co-decision power but not a“ positive” one.

Thisisreflected internally by the fact that DG XI (the Environment Directorate-General of the Commission) isresponsible for these
directives, (for example, Directive 67/548/EEC on classification, labelling and packaging of chemicals or Directive 94/62/EC on
packaging and packaging waste) rather than the Industrial Affairs and Internal Market Directorates-General (DGs 11 and XV).
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default” in the environmental field. The European Court of Justice, composed of 15 Judges® assisted by eight
Advocates-General” appointed for arenewable term of six years, is entrusted with the task of ensuring that “in the
interpretation and application of [the] Treaty the law is observed.” 8910

The Member States are under a duty to implement Community legislation properly. This duty is threefold:

« Member States must adapt their laws and regulations, either by adopting new ones, amending existing
ones and/or repealing inconsistent ones, with a view to making them conform with the Community
legislation in question.

* Member States must ensure the practical implementation of Community environmental law by applying
either the Community self-executing regulations or the national measures adopted in pursuance of
Community directives.

» Member States must ensure that Community environmental law and the national measures implementing
it are effectively enforced. This duty implies both that the Member States provide for appropriate
penalties (i.e., that, while the choice of penalties remains at their discretion, Member States must ensure
that infringements of Community law are penalized under conditions, both procedural and substantive,
which are analogous to those applicabl e to infringements of national law of a similar nature and
importance and which, in any event, make the penalty effective, proportionate and dissuasive) and that
they actually apply those penalties to non-compliant undertakings and establishments where appropriate.

Implementing Community Environmental Law:
The Influence of the Institutional Framework on the Monitoring Role of the Commission

Article 155 of the EC Treaty entrusts the Commission with the task of ensuring that the provisions of the Treaty
and the measures taken by the Community’s institutions pursuant thereto are applied.1t

To this end, Article 169 of the Treaty stipulates that, if the Commission considers that a Member State has
failed to fulfill an obligation under the Treaty, it shall deliver areasoned opinion on the matter after giving the State
concerned the opportunity to submit its observations. |f the State concerned does not comply with the opinion
within the period laid down by the Commission, the latter may bring the matter before the Court of Justice of the
European Communities.

Article 171 of the Treaty requires the Member State which was found by the Court of Justice asfailing to ful-
fill one of its obligationsto take the necessary measures to comply with the judgment of the Court of Justice. If the
Commission considers that the Member State concerned has not taken such measures, it shall, after giving that
State the opportunity to submit its observations, issue a “reasoned opinion” specifying the points on which the
Member State concerned has not complied with the judgment of the Court of Justice. If the Member State con-
cerned failsto take the necessary measures to comply with the Court’s judgment within the time limit laid down by

6 If thereis one Judge per Member State, it is to be noted that, unlikein the International Court of Justice, for instance, thereisno right
for aMember State to have the Judge possessing its nationality partake in the proceedings in which this State is the respondent.

7 Each case submitted to the Court is first assessed by one Advocate-General, who renders an Opinion on the merits of the case, sug-
gesting aruling; the Advocates-General are independent and should not be assimilated, albeit their misleading name, to prosecutors
under the authority of national governments. Their official duties are described inArticle 166(2) of the Treaty asfollows: “It shall be
the duty of the Advocate-General, acting with complete impartiality and independence, to make, in open court, reasoned submis-
sions on cases brought before the Court of Justice, in order to assist the Court in the performance of the task assigned to it in Article
164"

8 Article 164 of the EC Treaty.
9 Legal remedies available to the Commission before the Court of Justice are set out in more detail below.

10 Thereisalso a Court of First Instance attached to the Court of Justice, but its jurisdiction does not encompass actions against Mem-
ber States, which are for the cognizance of the Court only.

11 Article 155 reads as follows: “In order to ensure the proper functioning and development of the common market, the Commission
shall ensure that the provisions of this Treaty and the measures taken by the institutions pursuant thereto are applied.”
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the Commission, the latter may bring the case before the Court of Justice. If the Court of Justice finds that the
Member State concerned has not complied with its judgment, it may impose alump sum or daily penalty payment
upon it.

The Commission is therefore properly equipped to deal with cases in which Member States do not comply
with Community environmental law. Yet the specific features of the Community’s institutional framework are not
without influence on the performance by the Commission of its monitoring role. Indeed, the bulk of Community
environmental law has been adopted in the form of directives.

According to Article 189 of the EC Treaty, a directive shall be binding upon each Member State to which it
is addressed as to the result to be achieved, but shall leave to the national authorities the choice of form and meth-
ods to achieve the result prescribed.

The peculiarities of the directive, asalegal instrument which must be “transposed” into national law, lead to
athree-stage scenario. At each stage, Member States' compliance must be monitored by the Commission.

At the first stage, Member States must enact the necessary laws and regulations to comply with the directive
within the time-frame set out therein and communicate these laws and regulations to the Commission. Lack of
communication, or partial communication, will automatically lead the Commission to resort to the above-men-
tioned Article 169 procedure (the so-called “infringement procedure”).

At the second stage, the Commission must check whether the national implementing measures of the Mem-
ber States do indeed conform with the directive. If not, the Commission will request the Member State concerned
to take the appropriate remedial measure, which, in almost all cases, implies that the non-compliant law or regula-
tions be amended or repealed. In the absence of such remedia action, the Commission will refer the matter to the
Court.

The third stage concerns the duty of Member States to apply and enforce their laws and regulations imple-
menting Community environmental directives. The Commission may pursue before the Court of Justice any case
of improper application of these laws and regulations by the responsible national or regional authorities. Where
the competent authority does not enforce (either deliberately or by negligence) environmenta rules, the Commis-
sion can aso initiate infringement proceedings.

In the first two stages, the Commission can easily act, noting that either the necessary national legislation is
still missing or that this legislation is not, on the face of it, in line with Community law. Improper application
cases, however, imply that the Commission is aware of the existence of a particular problem somewhere in the
Community. This explains why the Commission usually initiates investigations of such cases in response to com-
plaints and submissions lodged by citizens and nongovernmental organizations.

The Commission activities in the field of complaints investigations and the handling of infringement pro-
ceedings are summarized in the Annual Report on the Monitoring of the Application of Community Law.

Implementing Community Environmental Law and Effective Enforcement:
The Roles of the Union and its Member States

As previously outlined, perspectives on the very notion of “effective enforcement” differ between the Member
States and the Commission. Yet, for both, effective enforcement generally goes further than just pursuing individ-
ual cases of non-enforcement. Both would concur that it involves an assessment of whether, within the relevant
jurisdiction, environmental laws and regulations are enforced on the whole and on average in a satisfactory manner.

The Member States' environmental enforcement agencies share with other similar bodies throughout the
world the need to optimize the limited enforcement capabilities available to them with a view to maximizing their
deterrent effect. In this context, issues such as targeting enforcement actions, identifying priority sectors for
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monitoring, and defining “significant non-compliance,” constitute common concerns of many of these agencies.
Since the Union cannot unduly interfere with the Member States' internal organizational schemes, one approach
which could be adopted by the Commission to assess whether they are effectively enforcing laws and regulations
implementing Community environmental directives could be by means of audit-like mechanisms yet to be
designed.

The Community has already demonstrated itsinterest, if not in enforcement indicators stricto sensu, at least
in some kind of environmental indicators which should facilitate the Commission’stask of monitoring the applica-
tion of Community environmental law. Article 3(iii) of Council Regulation (EEC) No 1210/90 of 7 May 1990 on
the establishment of the European Environment Agency and the European Environment Information and Obser-
vation Network?!2 specifiesthat the Agency will, inter alia, be required to record, collate and assess dataon the state
of the environment, to draw up expert reports on the quality, sensitivity and pressures on the environment within
the territory of the Community, to provide uniform assessment criteria for environmental data to be applied in all
Member States, and to use thisinformation in its task of ensuring the implementation of Community environmen-
tal legidation. It isclear that thisinformation is not a specific enforcement indicator.

It is important to note that the Commission, in its Communication on Implementing Community Environ-
mental Law, adopted on 22 October 1996, discussed the question of the role and importance of inspections in
relation to an effective and even application of Community environmental law (points 26 to 29 of the Communica
tion). The Communication states that the Commission will consider making recommendations and establishing
guidelines with respect to inspections, so that the currently existing wide disparities among Member States be
reduced. The Commission will also assess whether there might be a need for a small Community body with audit-
ing competencies.

Point 29 of the above-mentioned Communication is of specific relevance to the question of effective
enforcement indicators since it states that inspection authorities can produce and publish annual reports on the
experience acquired while carrying out their tasks. Such reports will provide useful information and could form a
very important basis for future action. The Communication underlines that these annual reports could be used by
the Commission to ascertain if the objective of even application is being met and whether further action is needed.
Such further action could, for instance, mean the establishment of asmall Community body with auditing compe-
tencies over the inspections carried out by the national authorities. It remains to be seen whether this second-line
auditing-like Community body will ever be set up in the future.

Finaly, it should be noted that (as far as enforcement is concerned) the Union could benefit from the
informal IMPEL network (i.e., European Union Network for the Implementation and Enforcement of
Environmental Law). Composed of appropriate representatives of the Member States and jointly chaired by the
Commission and the Member State holding the Presidency of the Council of the European Union, IMPEL wasfirst
set up in 1992 and now has a rather wide mandate to consider the implementation of environmental legislation,
including questions of how to ensure better enforcement by national, regional and local bodies. IMPEL could
assist the Commission in its attempts to design enforcement indicators.

12 1990 0.J. (L 120) 1.
13 COM(96) 500 final.




Lessons Learned in Other Related Processes I 4

Concluding Remarks

The EU is still reflecting on the role, scope and usefulness of enforcement indicators. However, it is firm constitu-
tional thinking, in line with the so-called “subsidiarity” principle, that the Union should not act where its action
would not bring an added value or, conversely, where Member States’ actions suffice to deal satisfactorily with the
problem at hand. One might argue that, insofar as enforcement indicators would constitute a useful tool for helping
the Commission in the fulfillment of its general monitoring task, any progressin the field would fit into the remit of
the Commission as already defined by the EC Treaty. On thisbasis, relying on asubsidiarity argument to prevent ini-
tiatives aiming at developing compliance indicators at the Community level does not seem to be relevant.

59



60

Indicators of Effective Environmental Enforcement: Proceedings of A North American Dialogue

Summary of Discussion——panel #1

A considerable portion of this discussion centered on the needs of the public in the design and use of indicators. In
some instances, for example, Mexico, government has made the effort to issue pollution reports but stopped the
practice due to minimal public response or feedback. It is difficult to gauge exactly what kind of information the
public wants on pollution and enforcement. It was suggested that certain indicators, for example, data on number
of inspections or number of cases resolved, may be of little value without additional information on how the infor-
mation can or should be evaluated.

There islittle doubt that society wants information about the quality of its environment, including informa:
tion about potential sources of impact and whether they are in compliance. The information must also be timely,
relevant and concise.

Thereisaneed for credible information sources. Thereis aconcern about the accuracy of data and the poten-
tial need to vet such information before it is released to the public. The point was made that the general public
tendsto rely on NGOsto provide credible information. The public prefersinformation that meets the expectations
of thelocal community. While NAAEC has not necessarily resulted in any increased demand for indicators, many
jurisdictions are introducing these programs nonethel ess.

Itissimilarly important to develop indicators to clarify and measure the influence of NGOs on environmen-
tal policy.

Citizens tend to be more interested in environmental justice, direct impacts on their communities and envi-
ronmental impacts than in indicators of compliance and enforcement. The types of indicators citizens want
include: (1) facility and area-level environmental quality as well as compliance and enforcement information; and
(2) national-level information aggregated and interpreted by government, that examines trends by sector, media,
regulation, etc. The challenge for government isto provide aggregate and |ocal-level datato the public in an under-
standable manner. Industry also tends to want information on trends.

Citizen complaints or responses can also be useful indicators of the effectiveness of an enforcement regime.
It was pointed out that Article 6 of NAAEC requires the Parties to also provide private access to remedies. To
ensure government accountability the public should have the right to participate in related decision-making, right
of access to pollution release and compliance data and access to the courts.

In summary, citizen participation indicators could include: (1) access to information (where governments
regard NGOs as users of information systems); (2) government accountability (where there is public participation
in rule-making and the public can challenge activities in court); (3) ample requirements on the regulated commu-
nity to report information to government; (4) access to the courts (to ensure that government does its job and to
challenge violations by individual sources of pollution); and (5) ample resources for government to enforce the law
(consisting of adequate personnel with broad authority to assign liability).

The discussion then moved back to the issue of how best to measure compliance. It was suggested that gov-
ernments set national goals that will grant industry the flexibility to decide how to comply. This could be charac-
terized as aprogressindicator that goes beyond the measurement of compliance and enforcement (i.e. “compliance
plus’). It was suggested that too much attention to enforcement of voluntary agreements would kill these initia-
tives. Voluntary compliance, it was suggested, works well because industry knows best how to comply as well as
how to go beyond legal standards; too much attention to enforcement may be counterproductive.
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For Mexico, it may be premature to talk about the concept of voluntary compliance, as there is still not the
same respect for law and enforcement as in other jurisdictions. Mexico may need to focus instead on building its
laws and implementation regimes, due to the endemic problemsin the administration of justice. WhileArticle 5 of
NAAEC lists a series of actions that governments are to undertake to ensure effective environmental enforcement,
including putting enforcement systemsinto place and measuring their effectiveness, it is unclear to what extent the
required systems are instituted in each country. It was further suggested that while many jurisdictions have ample
resources to monitor and enforce, the issue is how to convert information about those activities into indicators of
effective enforcement for the purpose of measuring compliance with article 5.

While regulations are enforceable, one cannot be required to comply with a voluntary, non-binding agree-
ment. Therefore, indicators of compliance and enforcement should not be confused with indicators of adherenceto
voluntary arrangements. If an arrangement is voluntary, there is, by definition, no obligation to comply. If the
arrangement is voluntary, the question of how to enforce it arises, as does the question of how to develop indica-
tors to test compliance with the voluntary arrangement. It was suggested that the entire concept of measuring
adherence to voluntary initiatives is troublesome and care should be taken in combining measurement of these
types of programs with indicators of the more traditional type of enforcement responses.

Finally, the comment was made that public international law is characterized by a genera lack of enforce-
ment mechanisms. It may be noted that the efficacy of standards and enforcement/compliance are different issues.
The European Union, for example, has obtained a high level of harmonization of standards, yet indicators of
enforcement or compliance have yet to be developed. Similar issues have been raised in Europe related to therole
of NGOs and the contribution of voluntary agreements.
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Differential Industry Response to Formal and Informal
Environmental Regulations in Newly Industrializing Economies:
The Case of Thailand!

Theodore Panayotou,? Todd Schatzki® and Qwanruedee Limvorapitak*

February 1997

Introduction

Pollution levels arerising rapidly among the high performing economies of Asia. Growing incomes have not been
translated into improved environmental management. Thelack of legally binding environmental regulation is often
blamed for Asia's deteriorating environment. However, over the past two decades most of these countries have
introduced pollution control systems, such as volume and concentration standards, and mandated abatement tech-
nologies similar to those in devel oped countries, but enforcement has been variable and inconsistent.

How to foster a clean production revolution among its high performing economies is one of Asia's greatest
challenges as it prepares to enter the 21st century. Designing more effective pollution control policies in Asia
requires a better understanding of what works and what does not in the Asian context. Casual observation suggests
that environmental performance at the firm level varies considerably among firms, even those operating under sim-
ilarly weak regulatory regimes. Some plants are as clean as those found in developed countries, while others are
among the dirtiest in the world. Understanding the sources of this variation in plant-level environmental perfor-
mance is key to designing more effective environmental policy. Information on the environmental responsiveness
of firms and its determinants would be of value not only to government regulators, but also to industrial associa-
tions, communitiesin industrial areas and environmental NGOs.

There is growing evidence® that informal regulation, such as internal management practices and external
community pressures, is just as important, and in some cases more important, as formal regulation. The present
study examines the drivers of environmental responsiveness of industry in Thailand, based on a survey and statis-
tical analysis of 530 firms carried out in January 1997. The full and final results of the survey and analysis are
reported in aforthcoming policy study. The present case study reports selected preliminary results as a pedagogic
tool to facilitate discussion of the issues among Asian decision-makers and the public and private sectors. The pre-
sentation of main findingsisfollowed by aset of questions for discussion of the implications of the findings for the
formulation of a more effective pollution control system by public policy and civil society.

1 We acknowledge the support of the Thailand Environment Institute and its President, Dr. Dhira Phantumvanit, the assistance of
Sameer Shrestha of TEI, and the expert technical assistance of Jennifer Watts and Julia Egan of Harvard Institute for International
Devel opment. We gratefully acknowledge the financial and other support of the Environment Center for the United States Agency
for International Development under a Cooperative Agreement with HIID. The reader should be advised that the regression results
reported here are preliminary and that further data analysisis underway that may alter the findings.

2 Fellow of the Harvard I nstitute for International Development and Director of its Environment Program. The paper was presented by
Dr.Panayotou at the Dialogue on Indicators of Effective Environmental Enforcement, Puebla, Mexico, May 1998.

3 Ph.D. Candidate, John F. Kennedy School of Government, Harvard University.
4 Director of the Industry and Environment Program, Thailand Environment Institute.

5 Hettige, H., M. Hug, S. Pargal, and D. Wheeler (1996), “Determinants of Pollution Abatement in Developing Countries: Evidence
from South and Southeast Asia,” World Development, 24(12): 1891-1895; and Pargal, S., and D. Wheeler (1996), “Informal Regu-
lation of Industrial Pollution in Developing countries: Evidence from Indonesia,” Journal of Political Economy, 104(6): 1314-1318.
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The Surveyed Firms

In Thailand there are more than 50,000 factories, of which two-thirds are concentrated in the greater Bangkok
region. The sample of 530 firms was drawn from ten provinces in the greater Bangkok region. Since the focus of
the study is on water pollution, the sample was drawn from eight industrial sectorsthat are known to be major gen-
erators of wastewater: food, textiles, tanneries, pulp and paper, industrial and other chemicals, fabricated metal
products, and manufactured transport equipment. Interviewers, trained and led by the Thailand Environment Insti-
tute, visited the plants and interviewed the management personnel in person. Information was obtained on waste-
water generation, environmental management, environmental investment, monitoring and enforcement as well as
on enterprise characteristics and community pressures.

Firm-level Environmental Management

There are many possible measures of firm-level environmental management (or responsiveness), ranging from the
formulation of environmental plans and the performance of environmental audits, through location decisions and
environmental investments, to pollution control and abatement. The ideal measure is, of course, actual reductions
in the pollution intensity of production. Unfortunately, information on the level of effluents at the plant level is not
available from monitoring data, and a majority of firms responding to our survey were either unable or unwilling
to divulge the information, for obvious reasons. All other measures of environmental management are only prox-
ies: firms may formulate an environmental plan but not implement it; audit their environmental performance but
not improve it; or invest in awaste treatment facility but not operateit. It is also possible that firms create environ-
mental divisions, appoint environmental managers, formulate environmental plans, and perform environmental
auditsto give the appearance of environmental responsibility to interest groups and regulators and thereby preempt
pressures for more costly environmental practices. On the other hand, if such “software” approaches to pollution
control are part of improved environmental practices and better housekeeping within the firm, they may represent
initial low-cost approaches to pollution control that should be exploited before more costly investment are consid-
ered. With these caveats in mind, the following measures were used as indicators of a firm's environmental
responsiveness.

« formulation of environmental plan,

« permanence of environmental audits,

« environmental initiatives by the firm’'s CEO,

* investment in environmental equipment and clean technology,

« volume of wastewater generated (as a proxy for water pollution).

Asisseenin Table 1, over 60 percent of the surveyed 530 firms had formulated environmental plans, two-
thirds of them prior to 1991. Larger firmswere aimost twice as likely to have them as small ones. Similarly, larger
firms were three times more likely to have a dedicated environmental officer and environmental division than
smaller firms. On the average, about 40 percent of the firms had a dedicated environmental officer/division.
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Table 1

Firm Environmental Management Decisions

(percentage of all firms within size category)

Firm Size (Employees)

149 50-199 200+ All Firms
Doesthe Firm Have...
e Environmental Plan? 45 69 77 63
— Plan date: pre-1991 28 38 55 42
e Environmental division? 13 38 64 38
¢ Environmental Officer? 10 39 63 37
e Environmental audit? 39 63 80 61
CEO environmental initiatives? 31 60 7 56
Try to comply with ISO 14000 7 18 29 18
Level of Environmental Decisions
¢ Shareholder Meeting 17 10 4 10
* Managing Board/CEO 25 44 67 45
¢ Mid-level Management 27 23 22 24
e Factory Level 2 7 3
e Other 29 15 17
Table 2 Firm Environmental Management Decisions
able (percentage of all firms within industry sector)

Food Textiles Tanneries Pulp

ndust. Other Metals Transport

Paper  Chems Chems Equipmnt.
Doesthe Firm Have...
¢ Environmental Plan? 66 54 67 50 68 70 61 68
— Plan date: pre-1991 44 43 38 43 40 52 34 46
¢ Environmental division? 39 30 19 31 49 49 34 48
¢ Environmenta Officer? 42 28 11 38 41 50 36 47
¢ Environmental audit? 70 57 33 50 71 63 59 67
CEO environmental initiatives? 59 51 45 38 58 68 55 66
Try to comply with ISO 14000 16 15 10 8 15 36 14 33
Level of Environmental Decisions
e Shareholder Meeting 3 16 22 4 6 7 12 10
¢ Managing Board/CEO 52 39 41 36 42 45 51 51
¢ Mid-level Management 23 29 22 32 32 25 7 26
e Factory Level 1 3 0 8 6 0 4
¢ Other 20 13 14 20 14 23 25 10
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The majority of firms make environmental decisions at the managing board level, though mid-level manage-
ment makes these decisionsin about 20% of firms. A large number of smaller firmsindicated “ other” management
levels, including the owner, al employees, and even a total lack of any environmental decisions. There is some
variance in environmental management across industries: the tannery and textile industries tending to take less
action, while motor vehicles and chemicals tend to take more (Table 2). This variance across industries, however,
may be more due to differencesin firm size or other characteristics acrossindustries, rather than to inherent differ-
encesin the industry’s approach to environmental management.

The survey found that many firm’s CEOs undertook some environmental initiatives, though larger firmswere
more likely to do so. Only about 18% of firms indicated they are taking steps to comply with SO 14000. Reasons
for not taking such steps include compliance with 1SO 9000 or 1SO 9200, compliance not necessary, and that firms
are now beginning to study feasibility of compliance.

Table 3 shows that the level of investment in environmental equipment during the previous three years
increased with firm size, averaging 2,424,700 Baht. Firms replaced an average of 18% of capital with cleaner
and/or more efficient technology during the previous three years. Environmental or efficiency performance, how-
ever, need not have been the sole reasons motivating replacement of this equipment. In the previous three years, 82
firms indicated having installed cleaner process equipment, 45 installed air pollution control equipment, 76
installed wastewater treatment facilities, 34 performed water conserving measures, 50 performed energy efficiency
measures, and 28 performed material s recycling measures.

Firm Size (Employees)

149 50-199 200+ All Firms
Total Environmental |nvestment
in last 3 years (1,000 Baht)
e (mean) 528.9 962.7 6,413.7 2,423.7
¢ (observations) 39 45 35 119
Percentage of capital replaced
by cleaner/more efficient technology
+ (mean) 22.7 16.7 14.2 17.7
¢ (observations) 46 53 53 152
Considering additional cleaner capital
in next 3 years (percentage)
 10,000-100,000 Baht 21 18 11 17
 100,00-500,000 Baht 17 15 16 16
» 500,001-1,000,000 Baht 9 10 7 9
¢ more than 1,000,000 Baht 12 22 38 24
 other 40 34 27 34
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What Explains Differential Environmental Behavior?

Why have 60 percent of the sampled firms formulated environmental plans or carried out internal environmental
audits, while the rest have not? Why do the CEOs of more than fifty percent of the firmsfeel the need to take envi-
ronmental initiatives, while the rest do not? What motivated 40 percent of the firms to establish an environmental
division and 20% to invest in environmental equipment or to try to comply with SO 140007 The standard “West-
ern” response would be environmental regulation and the threat of (formal) sanctions, such as fines, shutdowns and
litigation. While Thailand has had the usual command and control regulation and pollution standards accompanied
by sanctions since the early 1980s, the system lacks credibility because of lax enforcement and nominal fines. Fur-
thermore, since Thai regulations are uniform across firms, they cannot explain the variability of response observed
among firms. One plausible explanation is differential enforcement of formal regulations. Another is the presence
of informal regulation in the form of internal management practices and external community pressures that act dif-
ferentially upon firms. The possibleinternal determinants of environmental response are plant characteristics, such
as size, age, location, ownership, market-orientation, industrial sector and profitability. Possible external determi-
nants include community pressure, NGO activism, the media, etc. The firm may also be subject to internal pres-
sures from employees, suppliers, and customers.

Table 4 reports preliminary results of regressionson firms' decisionsto make environmental plans and to per-
form environmental audits.® In addition to the variables presented, these regressions also control for industry and
province. Three specifications are tested for each decision because a number of variables—domestic ownership
(ownprido), domestic market (dommark), location on water (loc2) and number of factories owned by firm (num-
fac)—are available for only a sub-sample of the firms. Thus, the number of observationsrises asthese variables are
excluded.

Firm location seems to have some effect upon environmental management decisions. Location in an indus-
trial estate seemsto increase the likelihood of making environmental plans, while, somewhat surprisingly, location
on ariver, canal, or coast, seems to decrease the likelihood of having an environmental plan or performing envi-
ronmental audits. This result seems to refute the possible hypothesis that more sensitive local environmental con-
ditions might lead to greater levels of environmental management, although we do not know more detailed
environmental conditions of the plant location. Newer firms are also less likely to undertake environmental audits,
possibly because such audits may be implemented only after more critical factory operation issues are addressed.
Ownership of awastewater treatment facility increased the likelihood of a plan and performing an environmental
audit, probably due to the necessity of having plans and audits for operation of the treatment facility.

6 Subsequent analysiswill account for firms’ expectations about the likelihood that they will receive pressure from regulators or exter-
nal interest groups.
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bl Logit Regressions of Firm Environmental Management Decisions:
Table 4 Environmental Plan and Audit (Preliminary Findings)
(t-stats in parentheses)
Explanatory Environmental Plan Environmental Audit
variables* (1) @) ) (2) @) )
employ 0.00052 0.00049 0.00074 0.00091 0.00046 0.00064
(0.91) (1.09) (1.74) (1.01) (0.87) (1.31)
ownprido -0.0031 -0.0119
(0.40) (1.36)
dommark 0.00133 0.00380
(0.24) (0.56)
locl 0.73 0.64 0.91 0.62 0.18 0.46
(1.40) (1.52) (2.46) (1.12) (0.42) (1.20)
loc2 0.78 0.55 1.21 0.90
(1.85) (1.56) (2.53) (2.41)
numfac 0.093 0.064
(0.70) (0.48)
monitor 0.39 0.21 0.11 1.02 0.95 0.83
(0.98) (0.62) (0.37) (2.45) (2.72) (2.63)
compchk 0.64 0.77 0.95 1.40 1.23 1.56
(1.64) (2.24) (3.18) (3.33) (3.52) (4.99)
pressl 1.23 1.30 1.46 0.22 0.59 0.66
(2.00) (2.33) (2.76) (0.36) (1.15) (1.37)
built 0.0079 -0.0090 -0.0082 -0.0503 -0.0384 -0.03
(0.40) (0.54) (0.54) (2.20) (2.05) (1.74)
owntreat 1.35 1.24 1.36 0.30 0.36 0.92
(3.44) (3.81) 4.73) (1.69) (2.07) (3.15)
observations 233 302 382 231 299 380
Pseudo R-squared  (0.19) (0.17) (0.20) (0.29) (0.24) (0.25)

* See page 79 for key to abbreviations.
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A number of firm characteristics, including firm size, domestic or foreign ownership and markets, and num-
ber of factories, seemsto have little significant effect upon environmental management decisions. All industry and
province dummy variables are also insignificant. Thus, rather surprisingly, firm characteristics, including industry
sector, seem to have little influence upon environmental management decisions.

Pressure to address environmental issues by groups outside management—community, employees, and cus-
tomers—increases the likelihood that firms develop an environmental plan, though such pressure does not seem to
significantly affect whether firms perform environmental audits. This appears to indicate some responsiveness to
outside pressure to address environmental problems, though whether such plans lead to actual action is uncertain.
Firms that have been inspected for compliance (compchk) are much more likely to make plans and perform audits,
though the causality is somewhat unclear. Do inspectors check firms with plans more frequently, or do compliance
inspections lead firms to make plans and perform audits? Further analysis using the dates of environmental plans
and audits, may help answer this question. Similarly, firms whose pipes have been monitored within the previous
five years by regulators are also more likely to perform environmenta audits, though, again, the causality is
unclear.

These results suggest that firm decisions to undertake action within management through environmental
plans and audits are somehow connected to regulatory agency behavior and pressure from groups outside of man-
agement. The exact relationships, particularly with regulatory agencies, are somewhat unclear since causality can
run in multiple directions.

Factors Affecting Production Technology Choice

Table 5 (percentage of all firms within industry sector)

Rating of factors influencing Firms Size (Employees)

production technology choice: 149 50-199 200+ All Firms
1- very important, 7- not important

Cost considerations 1.66 1.65 1.76 1.69
Productivity/efficiency 177 1.65 1.49 164
Environmental performance 3.77 2.99 2.89 3.20
Dictated by environmental regulations 325 2.65 2.48 2.79
Subsidized by government 4.30 411 4,14 4,17
Only technology available 3.85 3.72 451 4.00
Other 6.14 3.80 5.38 4.86
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Internal and External Pressure

Firms were asked to rate the importance of factors affecting firm decisionsto consider environmental issues. Table
6 reports the average score for each size category. The most important pressuresinfluencing firm decisions to con-
sider environmental issues are domestic customers, employees, government regulations and community pressures.
The news media, potential lawsuits, and environmental NGOs were the least important factors. Relatively few
firms actually indicated they had received specific complaints from groups outside of management within the past
five years: 20 complaints from the community or neighborhood, 20 objections to expansion plans, and 16 com-
plaints from employees.

Table 6 Sources of Pressure on Firm Environmental Decisions

Rating of factorsinfluencing

firm decision to consider Firms Size (Employees)
environmental issues 1-49 50-199 200+ All Firms
1- very important, 7- not important

Customers at home 1.92 1.90 2.14 1.98
Customers abroad 347 2.79 247 2.89
Suppliers 2.88 2.68 2.57 271
Shareholders 2.78 2.27 2.23 240
Employees 2.10 2.10 2.08 2.10
Industry associations 3.09 2.84 2.65 2.85
Environmental NGOs 2.95 3.04 2.88 297
Community/neighborhood 2.84 2.66 2.59 2.70
News Media 3.62 3.67 3.37 3.56
Potential lawsuits 3.36 3.56 3.36 3.44
Government Regulations 211 214 1.89 2.10
Incentives (loans, grants, tax exemptions) 2.86 2.82 2.67 2.79

Costs of wasteful energy
and material input use 2.36 2.34 241 2.37

Costs of environmental controls 2.77 2.72 2.66 2.72

Anticipated increase in import
of environmental issues 2.92 2.66 2.61 272
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Environmental Monitoring and Enforcement

Understanding the effect of enforcement upon firm environmental management decisionsis critical to understand-
ing how governments should devel op their monitoring and enforcement policies to be more effective. As suggested
so far, these activities may have significant influence upon firms' decisions to undertake management action,
through environmental plans or audits. Tables 8 and 9 present some basic figures on the frequency of monitoring,
inspection and enforcement, and how these regulatory actions are undertaken, by firm size and industry sector. The
majority of firms reported having been inspected for compliance, though fewer actually report regulators monitor-
ing emissions pipes. The likelihood of monitoring and inspection increases with firm size, probably since regula-
torsfocus on larger polluters. These inspectors are unannounced about 50% of the time, and are generaly not the
same inspectors each time. About 50% of firms have environmental conditions attached to operating permits.
Enforcement actions have been taken on arelatively small number of firms (9%).

Regressionsindicate that regulatory implementation is affected by the presence of an environmental plan and
industry type (Table 9). Sensitivity to an environmental plan is consistent with the finding that environmental plans
are more likely to be developed in firms that are monitored more frequently. This does not help us understand the
causality. Results for compliance inspections (not reported) show similar sensitivity to presence of an environmen-
tal plan but little sensitivity to other factors. These results may indicate the regul ators focus attention on particular
industries rather than firms with particular characteristics. The food, textile, tannery, and part of the chemical
industries are all significantly more likely to be monitored than other industries. The tannery industry is signifi-
cantly more likely to be inspected for compliance than other industries (Table 9).

Most factors were found not to have asignificant effect upon whether afirm has had any enforcement actions
against it. One major exception, however, is pressures from groups outside of management, which had a positive,
significant effect upon the likelihood of an enforcement action. Whether this is because complaints lead to
enforcement actions, or because complaints are more likely when infractions are large enough to warrant action, is
unclear. Location also seems to have some effect upon enforcement actions, though the parameters are unstable.
These results weakly suggest that infractions are more likely for firms near water sources and outside of industria
wastes.
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Environmental Monitoring, Enforcement, and Location of Firms

Table 7 (percentage of all firms within size category)
Firms Size (Employees)
149 50-199 200+ All Firms
Monitoring and Enforcement:
¢ Pipes monitored by regulators
within last 5 years? 17 34 57 35
» Self-reporting to regulatory agency? 12 26 47 28
¢ Compliance inspection within
last 5 years? 61 74 84 72
— Inspectors unannounced? 50
— Same inspectors each time? 15
e Environmental conditions on operating
Or expansion permits? 48 61 57 56
« Enforcement actionsin last 5 years? 12 8 8 9
Location:
¢ Industria Estate (IEAT) 19 45 35 34
¢ Outside |IEAT - within Bangkok 18 6 1 8
¢ Outside Bangkok Metro Area 63 49 64 58
e Onriver bank 24 12 9 15
¢ On canal bank 8 10
¢ On coast 15 3
e Other 53 75 80 69
Table 8 Environmental Monitoring and Enforcement
able (percentage of all firms within industry sector)
Firm Size (Employees)
Food Textiles Tanneries Pulp Indust. Other Metals Transport
Paper Chems. Chems Eqpmnt.
Pipes monitored by regulators
within last 5 years? 26 33 14 50 41 30 40 47
Self-reporting to regulatory agency? 32 18 10 24 28 31 34 38
Compliance inspection within
last 5 years? 77 80 46 86 70 76 74 75
Environmental conditions on
operating or expansion permits? 67 54 46 45 56 68 48 56
Enforcement actionsin last 5 years? 15 11 31 4 5 5 0 5
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Logit Regressions of Environmental Monitoring and Enforcement:

Table 9 Monitoring, Inspections and Enforcement Actions (Preliminary Findings)
(t-stats in parentheses) Monitoring Enforcement Action
(€ @ (€
employ 0.00019 0.00067 -0.00051
(-0.55) (-2.05) (-0.75)
ownprido -0.007 -0.003
(-1.09) (-0.23)
dommark -0.00088 -0.00404 -0.00578
(-0.17) (-1.02) (-0.76)
locl -0.52 -0.16 0.61
(-1.21) (-0.5) (-0.88)
loc2 0.43 -1.41
(-1.09) (-2.46)
numfac -0.035 -0.036
(-0.81) (-0.47)
pressl 0.51 0.44 18
(-1.08) (-1.11) (-3.04)
built -0.022 -0.011 0.009
(-1.19) (-0.74) (-0.9)
owntreat 0.18 0.18 -0.06
(-1.46) (-1.44) (-0.42)
envplan 1 0.8 0.57
(-2.94) (-2.99) (-1.11)
Food -1.65 -1.19
(-2.67) (-2.54)
Textiles -1.24 -0.7
(-2.03) (-1.5)
Tanneries -1.76 -151
(-2.29) (-2.55)
Pulp Paper -0.71 -0.35
(-0.97) (-0.57)
Individual Chemicals -0.13 -0.24
(-0.23) (-0.55)
Other Chemicals -1.29 -0.86
(-1.95) (-1.64)
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_ Logit Regressions of Environmental Monitoring and Enforcement:
Table 9 (Continued)

Monitoring, Inspections and Enforcement Actions (Preliminary Findings)

(t-stats in parentheses) Monitoring Enforcement Action
1 @ €
Metals 0.05 0.11
(-0.09) (-0.25)
Observations 278 417 226
Pseudo R-squared (-0.19) (-0.16) 0.21

Wastewater Generation and Treatment

Wastewater generation is one of the most significant sources of environmental pollution from firms. While we do
not have good information on firms' emissions levels, we do have information on the amount of wastewater gener-
ated by firms. Wastewater generation averaged 365 m?3 per day, with small firms averaging 222, medium-sized
firms 131 m3 per day, and large firms 695 m?3 per day. The low level of emissions by medium-sized firmsis likely
the result of industry-specific factors, as we will investigate.

Roughly 49% of firms treat their wastewater in their own wastewater treatment facility. Another 27% send
wastewater to another facility, while 23% claim there is no need to treat their waste water.

Preliminary regressions of wastewater volume reveal a number of factors are important determinants (Table
10). Firms' sizeincreasesthe level of wastewater generation, while domestic ownership tends to have aweak, neg-
ative effect on the volume of wastewater. Firms with wastewater treatment facilities emit more wastewater, sug-
gesting that it may be cheaper for high emitters to treat their own water. Another interpretation is that, not facing
treatment charges, they have a low marginal cost of emission and consequently emit more. Firms in industrial
estates, where Industrial Estate (IEAT) charges for wastewater treatment, have a weak, negative effect on volume.
This is consistent with the significant effect of wastewater treatment, since the price charged by IEAT may be
larger than the marginal cost of own treatment. Pressure from outside groups seems to have aweak, negative effect
on the volume of wastewater. These results, however, are preliminary.
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bl Logit Regressions of Firm Environmental Management Decisions:
Table 10 Waste Water Generation (Preliminary Results)
(t-stats in parentheses) 2 2
employ 0.15 compchk -110.6
(-2.37) (-1.1)
ownprido -25 pressl 231.6
(-1.81) (-1.64)
dommark built 252
(-0.54)
locl -191.2 owntreat 217.2
(-1.44) (-2.39)
loc2 envplan -81.8
(-0.93)
numfac Observations 179
numenf 60.7 Adjusted R-squared -0.04
(-0.41)
monitor -109
(-12
Conclusion

Legally binding environmental regulation and consistent incentive structure for environmentally sound behavior
have been more the exception than the rule in the rapidly industrializing economies of Asia. While on paper envi-
ronmental regulations in most of these countries approximate those of developed countries, on the ground their
enforcement has been weak and erratic, for reasons that range from inadequately trained personnel and equipment
to backlogged courts and non-litigious cultures. However, the improvement of the Asian environment may not
have to await the strengthening of Asian environmental institutions sufficiently to enforce existing command and
control regulations. Nor can the growing but slow adoption of market-based instruments be relied upon to foster a
clean industria revolution in Asia. For political economy reasons, pollution taxes are not likely to be set at suffi-
ciently high rates to induce a change in behavior in the foreseeable future.

Preliminary analysis of environmental behavior of Thai industrial firms suggests that environmental man-
agement at the plant level is not driven solely by enforcement of standards or short-term cost-minimizing behavior.
Both internal management practices and external community pressures play arole, as do certain plant characteris-
tics such as scale, age and location. Larger, more established firms and those located in industrial estates are more
environmentally responsive than smaller and newer firms and those |ocated on rivers, canals, and coasta areas out-
side industrial estates. Firms also appear to respond to environmental regulations, especialy if they experienced
monitoring and inspection, regardless of whether they have been fined or sanctioned. Image and reputational con-
cerns are powerful drivers of environmental behavior, especialy for the larger and more visible firms.
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Research by others’ found similar results with regard to scale of plant and community pressures in countries
as diverse as Indonesia and Bangladesh. The level of education and income per capita explained much of the vari-
ation among communities in the pressure they exerted on industrial firms in their territory to control their pollu-
tion. Asin our study, foreign ownership and market orientation were not a factor, but public ownership was. State
enterprises, despite their soft budget constraints, tend to invest very little in environmental management, appar-
ently because of bureaucratic shielding. Similarly asin our study, it was found that formal regulations do have an
effect, even when they are weakly enforced.

These findings have implications for designing a more effective environmental policy. Such policy can be
more decentralized than current policies and build on existing informal regulations rather than replace them. The
spatially variable pollution “standards’ or “charges’ implicit in informal regulation suggest considerable scope
and feasibility (indeed “optimality”) of shifting from uniform quantity-based standards to spatialy differential
emission charges and tradable permits. Understanding and tapping informal regulationsisindeed good economics,
as it minimizes the costs of monitoring and enforcement, as well as good politics, as it empowers those directly
affected.

7 Hettige et a (1996)
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Abbreviations

employ
ownprido
dommark
locl

loc2
numfac
monitor
compchk
numenf

pressl

built
owntreat

envplan

Number of employees.

% domestic ownership.

% domestic market.

Isfirminindustrial estate (IEAT)?

Isfirm not located on river, canal, or coast?

Number of factories.

Have pipes been monitored by regulators within last 5 years?
Has firm been inspected for compliance within last 5 years?
Has an enforcement action been taken on firmin last 5 years?

Has pressure been received from at least one of the following groups in the past five years:
neighbors/community, employees, customers?

Y ear factory built.
Does firm own wastewater trestment facility?

Does firm have environmental management plan?

79



Indicators of Effective Environmental Enforcement: Proceedings of A North American Dialogue

80

The Rapid Appraisal Protocol:
A Tool for Evaluation of Industrial Environmental Performance
in Developing Countries

Jean Aden

Senior I ngtitutional Specialist, East Asia Environment Unit
World Bank

| suppose the added value of this presentation (on the World Bank sponsored research project on environmental
compliance and enforcement in East Asia) to the Dialogue on Enforcement in the NAFTA countriesisto contribute
a perspective on enforcement in other lower- and middle-income countriesthat, like Mexico, are struggling to raise
theincome of their people while giving attention to the environment. The World Bank is committed to strengthen-
ing environmental institutions in the countries in which we work, and we consider development of robust indica-
tors of compliance and enforcement an essential part of this work. Most of the countriesin which we work are not
yet to the point where they have and can effectively utilize enforcement indicators. We want to help our client
countries get to this point. What | will describe in this presentation is a methodology we have devel oped for help-
ing devel oping countries devel op an institutional framework, within which compliance and enforcement indicators
can be specified.

The Protocol

I will describe the Rapid Appraisal Protocol, which is a market research tool developed at the World Bank to help
environmental authoritiesin developing countriesto formulate and implement compliance and enforcement strate-
gies at national, provincial and local levels. This market research tool was developed within the last year and
launched at a workshop held at the World Bank in September 1997. It is currently being field-tested in Indonesia.
I will describe the tool, some early results of the field-test, and the fit between this initiative and the World Bank’s
work on environmental management capacity building.

The purpose of the Rapid Appraisal Protocol is to develop a knowledge base on the pollution abatement
behavior of industrial plants at the plant level. The rapid appraisal provides information about the exposure of a
sample of industrial plants to a variety of policy instruments and the plants’ response to these instruments. This
information allows us to analyze the relationship between: plant characteristics; pollution abatement policies;
external drivers such as community pressure or business pressure; and plants’ abatement behavior. With thisinfor-
mation and analysis, we can measure and predict industrial plants’ probable responses to policy instruments and
other drivers before the policies are deployed. This allows us to tailor compliance and enforcement strategies to
specific conditions within a country and within itsindustrial sector. Without a knowledge base of this nature, envi-
ronmental authorities are likely to allocate scarce resources for environmental compliance and enforcement in the
industrial sector with less than optimum impact on plants’ behavior.

My main point here is that we are using market research the way a commercial advertiser uses research
instruments to predict the responses of his target audience to a product. Our “products’ are aternative policy
instruments and other drivers, such as information, community and market pressures. My message isthat, just asa
commercial advertiser segments his target audience and pre-tests his product prior to marketing it, those responsi-
ble for environmental protection should use rapid appraisal techniques to pre-test the likely impact of aternative
policy instruments on different groups of industries.
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The Rapid Appraisal Protocol consists of several steps:

* areconnaissance mission to customize the generic survey protocol to local conditions and priorities,
and select the sample of plantsto be surveyed;

« carrying out the survey, individual interviews and focus group interviews; and

« compiling resultsin the form of profiles of the combinations of policy instruments and drivers that are
best suited to each segment of potentially polluting industry. These profiles become the basis of a
compliance and enforcement strategy.

The building blocks of the survey are:
 plant characteristics, such as size, age, labor productivity and sector;

« driversof pollution abatement behavior, such as community pressure, private sector initiatives
and market pressure; and

 changesin plant emission levels or their proxies.
The Semarang Case

We arein the process of field testing the Rapid Appraisal Protocol in Semarang, Indonesia. Semarang isacity with
a population of 1.3 million, on the industrialized north coast of Java. It has an environmental agency, Bapedal
Daerah, which was established on locdl initiative about four years ago. Semarang faces the challenge that the rate
of increase of industrial pollutant emissionsin the city still exceeds the industrial growth rate. The city has not yet
achieved the “delinking” of emissions from growth ratesthat isits basic environmental objective. At the request of
the mayor and Bapedal Daerah, and working with a market research firm, we conducted a survey of 120 plantsin
four sectors: chemicals, textiles, food and beverages and “other.”

What did the survey show? We found that the surveyed plants' level of abatement effort at first appeared
higher than expected: 33 percent of surveyed plants said they had installed pollution control equipment, and
18 percent had elements of an internal environmental management system (EMS).t Measured another way, how-
ever, in terms of the amount of plant-level expenditure on pollution abatement equipment and operation and main-
tenance, the level of effort remained low: only a fraction of one percent of total capital and operation and
maintenance expenditures. One relevant comparison iswith the OECD countries, where plant-level pollution con-
trol expenditures average about two to three percent of all capital and operating expenditures. Another is with the
expenditures of several other East Asian countries during the first five years of their serious efforts at pollution
abatement, leading to “delinking” of pollution and industrial growth rates. During this period, these countries
experienced expenditure “bubbles,” which drove their pollution control expenditures significantly higher than
those in the OECD countries. Examples include Korea, where pollution expenditures reached five percent of total
corporate investment during the period 1988-93, and Japan, where pollution and energy conservation expenditures
peaked at 17 percent in the mid-1970s.

How do we interpret these apparently different levels of environmental performance? We think that what we
may be seeing in Semarang is a threshold level of abatement behavior, at which plants respond to regulatory or
community pressure with an initial gesture, such asinstalling pollution control hardware or introducing elements
of an EMS, that may not be sustained. Thisthreshold level of engagement is not to be confused with the more con-
sistent, sustained level of expenditure of the OECD countries.

1 EMS elementsincluded specific environmental quality goals, specialist environment staff and/or third-party audits of environmental
performance.
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Our subsequent analysis seemed to support this interpretation. We found that, to predict whether a plant had
passed thisinitial threshold of engagement in abatement behavior, we needed to look at plant characteristics (size,
sector, age, productivity) and at the plant’s actual and/or “observed” exposure to regulatory pressure, community
pressure and business pressure, on a“yes or no” basis.2 That is, al these factors together were significantly related
to whether a plant had installed pollution control hardware and/or established an EMS.

However, for purposes of predicting the level of a plant’s abatement expenditure, the only predictors were
plant characteristics. That is, whether regulatory or community pressure increased or decreased was not signifi-
cantly related to the level of expenditure. This meant that if regulatory or community pressure increased, there
would not be any corresponding increase in abatement expenditure.

This was a sobering message for the environmental authority in Semarang. It meant that, although they were
not being totally ignored, they were not able to influence the level of effort made by a plant to abate pollution, or
to get real behavior changes by polluting plants.

These initial survey results are being further analyzed via focus group meetings being held in Semarang as
we speak. We propose to follow up the Rapid Appraisal with technical assistance to the Semarang Bapedal
Daerah. We propose to work with Bapedal Daerah to set clearer standards, better plan and execute ambient and
emissions monitoring, and prepare more powerful administrative sanctions for violations of standards. An impor-
tant feature of the technical assistance will be cooperation with industry. Allocation of part of the technical assis-
tance resources to industry to support development of internal EMSs will be a condition for approva of the
technical assistance. Our view is that both regulators and industry have learning curves regarding cost-effective
pollution abatement. It is best that they learn in parallel, and establish a basis for dialogue in the process of mov-
ing along these learning curves.

“Professionalization” of regulatorswill be another key goal of the technical assistance. An important element
of professionalization will be the development of performance indicators for regulators and technical capacity to
evaluate industry’s environmental performance. By beginning with a rapid appraisal, we establish a baseline,
which can be revisited in three to five years. We al'so make the point that a compliance and enforcement strategy
must be empirically based.

Comparative Cases in East Asia

In proposing next steps for building environmental management capacity in Semarang, we are also drawing on the
results of earlier studies of industrial environmental performance in Korea and Singapore. These East Asian coun-
tries show higher levels of exposure to regul atory, community and business pressure and higher levels of abatement
effort by plants, as compared to Indonesia. To place these studies in context, it helps to bear in mind these coun-
tries' relative per capitaincome levels: Korea at US$8000 and Singapore at more than US$16,000, versus Indone-
siaat less than US$1000.

An important finding of the Korea study was the effect of plant characteristics, especially size and sector.
Industrial sectorsin Korea had different levels of exposure to external pressures and responded differently to them.
Korean chemical plants, for example, showed high exposure to regulatory and community pressure, high internal-
ization of environmental management behaviors and relatively high expenditures on pollution abatement. For tex-
tile plants, which experienced weak community pressure and low internalization of environmental management
behaviors, regulatory pressure was the only significant factor ( the “only game in town™).

2 “Observed” in the sense of a plant manager observing other plants’ encounters with regulatory/community/business pressure, as
opposed to actual experience of these pressures by his own plant; “yesor no” in the sense of whether the hardware and/or EM S soft-
ware were present, as opposed to measuring their size or operations in a qualitative sense.
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One main message here was that compliance and enforcement approaches needed to be tailored by sector. A
second message of the chemical sector results was that the high costs of monitoring and compliance and enforce-
ment validation data needed to be shared between government, industry and NGOs.

Conclusions

In closing, the World Bank is committed to capacity building for improved environmental management. However,
little has been done to develop compliance and enforcement capacity under Bank-supported projects. The empiri-
cal knowledge base concerning design and evaluation of environmental compliance and enforcement systems,
especialy in developing countries, is very limited.

The Rapid Appraisal Protocol is part of our effort to respond to emerging demand for improved environmen-
tal compliance and enforcement capability. Our response to this emerging demand is to:

* recognize the need for environmental authorities to evaluate their portfolios of potentia interventions
vis-a-visindustry;

« emphasize knowledge-based strategies, which create an empirical baseline for later review
and comparison of industries’ and environmental authorities' performance; and

* recognize that performance measures will be an important element of the professionalization
that we wish to encourage.

Finally, in adopting this approach, we are moving away from generalized environmental awareness-building
toward a more targeted market research approach. With this approach, we seek to identify industry segments’ per-
ceptions and the specially tailored messages and policy packages they need. Even where genera environmental
awarenessis high, it may be too diffuse to significantly affect behavior. Behavior change in the direction of cleaner
production requires that the various actors ( regulators, plants and neighbors of those plants ( acquire more specific
knowledge about how to recognize emission violations, especially when they are hazardous, and how to negotiate
and implement improvements in environmental performance.
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Summary of Discussion——panel #2

The World Bank Rapid Appraisal Protocol, as presented, may be more applicable to large or multinational corpo-
rations, not smaller, family scale businesses. There is a need to recognize the differing capacities of smaller scale
operations who may need information and assistance about how to comply. There is also a need to recognize the
financial, social and cultural variances among businesses in order to assess the appropriate enforcement response.
Some businesses may only be capable of complying over time.

It was suggested that for developing nations (the example was given of Korea, as the newest member of the
OECD), experience has shown that community pressure is very important in the development of pollution control
at plants. Democratization has alowed citizens to organize to complain about environmental problems and failure
to enforce. Monitoring and enforcement appear to be the only significant factors that induce firms to engage in
environmentally responsible behavior, inclusive of investing in pollution control.

It may be useful to adopt different approaches to enforcement for wealthy/well-educated communities as
opposed to poor/less-educated communities. For therich, it may be necessary only to provide information, as they
are more likely to be able to obtain a response from industry. For poor communities, it may be necessary to inten-
sify education on environmental laws and rights as well as targeting enforcement actions to those disadvantaged
areas. It was recommended that, given limited resources available to enforcement agencies, greater priority be
given to disadvantaged areas.

Statistical studies are important, but it is difficult to establish causality for variables not measured. Monitor-
ing actions can influence behaviour because of fear of sanctions (i.e. deterrence). Studies too often overstate the
importance of monitoring and understate the effect of enforcement. It was suggested that while enforcement data
isuseful to establish a baseline, avalid assessment of compliance must be done over alonger time span.

Community involvement in enforcement is key to achieving compliance. Public participation and disclosure
of information can be important drivers of effective enforcement. It should be recognized that both Articles 5 and
6 of NAAEC cdl for establishment of systems to ensure effectiveness of compliance and enforcement. The latter
provision relates to citizen enforcement, but little progress, it was felt, has been made in this regard in Canada or
Mexico. Rightsto citizen enforcement must be implemented in all three countries to demonstrate compliance with
the agreement.

An alternative view expressed was that citizen suits do not necessarily constitute effective enforcement: citi-
zens may over-enforce regulations, by taking action in response to trivial incidents. In response to such circum-
stances, it was observed that the US courts have imposed rules of standing requiring that plaintiffs (1) suffer actual
harm, (2) show proof that the defendant caused the harm, and (3) seek a remedy which actually redresses the
alleged harm. It was suggested that subject to these kinds of conditions, citizen suits could be effective.

The Harvard and World Bank approaches may be applicable primarily in countries with limited resources,
where community, social and cultural responses are more likely to be employed than litigation. Strict enforcement
responses may be more appropriate for more litigious nations, for example the United States. The point was made
that both initiatives appear to support the valuable role of public participation and transparency, committed to
under NAAEC. It may beimportant to have the Parties report on progress made in implementing commitments for
access to environmental information and citizen access to enforcement processes. Research in other countries sug-
gests that the provisions of NAAEC requiring access to information and rights to file complaints or initiate legal
actions are precisely the kind of indicators needed to eval uate effectiveness of the enforcement regime.
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It may be appropriate and essential to examine experiences with use of alternative approachesto compliance
and enforcement before trying to reach a consensus on the best measures. This applies equally to enforcement
responses and indicators. It isimportant to recognize the value of a whole toolbox, not just one tool. While there
may well be aneed for some core indicators, it is also recognized that no one tool will be appropriate for every cir-
cumstance or nation.

Financia investment in environmental compliance and enforcement must not be overlooked. It isimportant
to keep in mind the limited resources available for enforcement and compliance and, within that allocation, a deci-
sion can then be made on how much should be allocated to development and use of indicators. There needs to be
recognition, as well, of the pressure on companies, particularly in Mexico, to be good environmental citizens and
remain competitive.

The experience of organizations, such as OECD, in evaluating the performance of government strategies and
programs suggests that more needs to be done regarding development of effective environmental indicators.
Greater consideration should be given to the experiences of other nations in developing and applying measures or
indicators, such the experience of the Netherlands with voluntary agreements and alternative ways of evaluating
adherence to those instruments. As another example, the Parties recently agreed with other members of OECD that
improvement is required in the development and use of environmental indicators, inclusive of improved linkage
with indicators of sustainable development. It was suggested that progress by the NAFTA nations with indicators
of effective enforcement would contribute substantially to the overall improvement of these broader indicators.
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Dialogue Synopsis I 5

Closing Remarks

Sylvia Lowrance

We come to the last session of our two day conference. | appreciated the summation by Bill Long. | think it made
many of the points that | would make in regard to our experience of the last couple of days. | do think we accom-
plished our original goal, which was not to come up with the answer, but to share experiences, share perspectives
on the issue of effective compliance and enforcement indicators, and to learn from one ancther.

Certainly from my perspective and, | think, for most of us, we leave here better informed, with some new
information to take back to our respective efforts, and that is a tremendous success.

While | don’t want to try to portray this as any consensus, | have a sense that there is among the participants
an agreement on the importance of this issue and on the concept that we need to move forward with better under-
standing of our indicators and the challenge that is before us. There were many views expressed as to why we need
indicators and what needs those indicators serve. They ranged from helping us better understand environmental
results, to helping us evaluate the success of our law enforcement activities, to hel ping us understand what tools are
effective to evaluate governments, to hold government accountable, as well as to provide information to citizens.
That iswhat, | think, makes this a very complicated issue. We are trying to serve many masters when we develop
indicators.

| heard a great deal of diversity in the views on what the next step should be. They ranged from questioning
the utility of individual enforcement indicators, unless you can link them to ambient environmental results, to the
view that indicators are of tremendous value and basic enforcement indicators in terms of our ability to begin dis-
cussions. We also heard a lot about challenges and making choices and how to move forward, both in the short
term and the long term. | would like to underscore some of those challenges.

Oneg, | think there are a number of practical challenges as we move forward. We talked about resources and
the need to make choices about where we should invest in environmental indicators. There are also a number of
very practical issuesthat | would like to highlight.

One, what data are available today. Our experience in the United States is that data are not likely available,
particularly in any consistent form or format for use. If in fact there are data to be collected, who is going to collect
them? Who bears the burden of the collection and the development of those data? Will it be the regulated commu-
nity, will it be governments that collect new data? The quality of the data was only briefly highlighted. That isa
major issue. | know in the United States we have a strong Federal data management system. Each of our states has
particular needs for data, and through this Federal system we are trying to ensure that our 50 states are consistently
collecting data. We are developing the information management technologies necessary to gather these data
together in central data bases. To communicate and gather national datais atremendous and costly challenge.

I think as we move forward in balancing our short term and long term goals, that we need to be mindful of
these tremendous technical challenges when we are talking about collecting data that can be used for either out-
come indicators or environmental indicators. Both have a tremendous level of complexity.

I would like to outline for you briefly from the perspective of the enforcement working group of the CEC
what our next stepswill be. Certainly, each individual country is going to take back the information and advice that
we have heard from you today. As part of our role as the CEC Enforcement Working Group, we develop an annual
plan of cooperative projects between the countries. This conference was part of our annual plan this year, and |
think this has been a tremendous success. We will be spending some time discussing what we have learned today
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amongst the governments shortly after this meeting. Aswe go into our planning cycle for next year’s activities, we
will be considering next stepsto take in this regard as well, on our indicators work.

I want to thank all the participants and the presenters for the time that they spent with us in this effort. |
would also like to spend a few minutes going around and seeing if there are closing comments that people would
like to leave us with, regarding the next steps we will take. We value your advice on what we can do cooperatively,
and the best next step. So, let me open the floor for final comments.



Dialogue Synopsis I 5

Summary of Discussion

It may be preferable to have vigorous enforcement of modest regulations, rather than inadequate enforcement of
complex regulations.

If compliance with international environmental agreements (for example, NAAEC) is not measurable, as
they are not meant to be enforced, then it may indeed be necessary to develop indicators of effective enforcement
that will result in modified behavior of the Parties.

The objective of indicatorsis to create public confidence and knowledge of what government is doing. Indi-
cators which only measure and report outputs, such as number of enforcement actions, may also cause confusion
among the public. Education of the public on the environment, pollution sources and enforcement strategies and
responses may be necessary in tandem with providing access to information.

While the development of regional indicators of effective environmental enforcement may be necessary, the
different approaches adopted by each country may make this difficult to achieve.
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May 6t

9:00 Opening Remarks, Dr. Eduardo Macip Zufiiga, Minister of Urban Development
and Environment for the State of Puebla

9:30 Session One: Introduction to the Dialogue: The Challenge of Implementing Effective
Environmental Enforcement Indicators

» Where does the obligation for effective enforcement arise?
* What isthe impetus for cooperative exploration of indicators?
* Why do we need indicators?

* What are some of the mgjor challengesin designing enforcement and compliance
indicators?

Speakers:. Mtro. Antonio Azuela de la Cueva
Sylvia Lowrance

10:00 Discussion
10:20 Logistics: Linda Duncan
10:30 Break

11:00 Session Two: Issues for Consideration in the Design and Application of Enforcement
and Compliance Indicators

« Synthesis of highlights of current North American policies and programs for measuring,
reporting and evaluating effective enforcement.

« |dentify significant issues.

 Challenge of measuring adherence to international obligations to deliver domestic
enforcement and compliance program.

« How do we merge indicators for effectiveness of more traditional measures of enforcement
and compliance (e.g. response/ penalty/ deterrence) with measures of effectiveness of
alternative or voluntary approaches to compliance (e.g. ELP, audit,

SO 14001)?

« Reflect oninitial efforts to introduce performance indicators /feedback /innovation.
Chair: LindaF. Duncan

Panel: Ing. Alfredo Fuad David Gidi
Nancy Newkirk
Ann Hillyer
[15 minutes each—presentation of key issues)

11:45 Discussion

12:55 Rapporteur: Margot Priest
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1:00

2:30

3:10

4:30

4:45

7:30

Lunch
Session Three: New Directionsin North America

This session will provide opportunity to present and discuss a variety of approaches
and modelsin process of development or application including:

¢ North American pilot initiatives
* Models/experiences from other jurisdictions

The models presented could focus on a variety of issues, processes. For example approaches
to incorporating public response indicators or models to incorporate compliance information
into broader environmental or performance indicators or the reverse.

Chair: Kal Raustiala

Speakers. Michael SStahl proposed New directions for EPA
Kernaghan Webb—A proposed eval uation process

Discussion
Rapporteur: Andrea Moen
Adjourn
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May 7t

9:00

9:45
10:40
10:45

11:30

11:45
12:45

1:00

2:00

Session Four: Lessons Learned in Related Processes

 Experiences with developing and applying enforcement and compliance indicators for other
international agreements.

« Experiencesin other jurisdictions by government, international commissions, private sector.
Panel #1
Chair: Christopher Stone

Speakers. David Victor—Indicators for compliance with international agreements
Charles Pirotte—Policies and programs of the European Commission

Discussion

Rapporteur: Mtra. Beatriz Bugeda
Bresk

Panel #2

Chair: Dr. Alberto Szekely

Speakers. Theodore Panayotou—The Harvard model
Jean Aden—World Bank Rapid Appraisal Protocol

Discussion

Rapporteur: Bill Long

Session Five: Dialogue Synopsis
Chair: Sylvia Lowrance
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Glossary of Acronyms
CEC Commission for Environmental Cooperation
Concamin Confederation of Industrial Chambers
CNA Comisién Nacional del Agua
(Nationa Water Commission)
LFPA Ley Federal de Procedimiento Administrativo
(Federal Administrative Procedure Act)
LGEEPA Ley General del Equilibrio Ecolégicoy la Proteccion al Ambiente
(Genera Ecological Equilibrium and Environmental Protection Act)
LOAPF Ley Organica de la Administracién Publica Federal
(Federal Public Administration Organic Act)
NOMs Normas Oficiales Mexicanas
(Mexican Official Standards)
Profepa Procuraduria Federal de Proteccion al Ambiente
(Federal Attorney General for Environmental Protection)
REPDA Registro Publico de Derechos de Agua
(Public Registry of Water Rights)
Secofi Secretaria de Comercio y Fomento Industrial
(Secretariat of Trade and Industrial Devel opment)
Semarnap Secretariat de Medio Ambiente, Recursos Naturalesy Pesca
(Secretariat of Environment, Natural Resources and Fisheries)
Sicna Sistema de i ndices de Complimiento de la Normatividad Ambiental
(Environmental Compliance Index System)
Siera Sstema de Empresas de Riesgo Ambiental
(Environmentally Hazardous Companies System)
Sinia Sstema Nacional de Informacion Ambiental y de Recursos Naturales

(National Environmental and Natural Resources Information System)
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1 Legal Framework

1.1 Political Constitution of the United States of Mexico

111

112

Three main aspects of the constitutional framework will be reviewed: 1) the power vested in administrative author-
ities to perform inspection visits to private parties without the need for a Court order; 2) the joint jurisdiction
regime shared by the Federation, the States and the Municipalities; and 3) the coordination compacts entered into
by the Federation and the States.

Authority to Perform Inspection Visits

Under section 16, paragraph 3, of the Constitution, administrative authorities are empowered to conduct on-site
inspection visits without applying for or obtaining a court order. These on-site visits referred to in the constitution
are similar in nature to the inspections that may be conducted by any administrative authority for the purpose of
verifying, in specific cases, that government regulations or tax laws are being adhered to. As specified by the
Constitution:

Administrative authorities may carry out on-site inspections only for the purpose of ascertaining that health and
police regulations are being complied with, and request all books and records as may be necessary to ascertain that
tax provisions have been abided by, subject, in such cases, to the provisions set forth in the respective laws and the
formalities prescribed for searches.

In accordance with the provisions of section 16 of the Constitution, on-site inspection orders, issued by
administrative authorities, must meet the following requirements: a) be in written form; b) be issued by a compe-
tent authority; c) state the name of the party that is the subject of the inspection order and specify the site to be
inspected; d) state the purpose of the visit; and €) comply with any other requirements that may be imposed under
applicable laws.2

Section 16 of the Constitution empowers administrative authorities with the ability to conduct inspections,
while providing legal protections. It sets forth the conditions under which the privacy of private parties may be
invaded by certain State agencies, including, for the purpose of this report, the authorities charged with verifying
whether environmental regulations have been obeyed. These requirements, embodied in the Constitution, must be
strictly observed by administrative authorities. If the visit or inspection does not conform to constitutional require-
ments, it shall have no validity whatsoever and, consequently, it shall not be material for any charges against the
private party involved.

Joint Jurisdiction in the Mexican Federal System

Section 124 of the Constitution asserts that “those responsibilities which, under the Constitution, are not expressly
entrusted to federal officials, are intended to be reserved to the States;” this section creates a system of jurisdiction
grants, some exclusive to the Federation, while others are reserved to the States.

In addition to the express and reserved grants of jurisdiction, there exists, as an exception to such specific
grants, a system of joint jurisdiction shared by the Federation, the States and the Municipalities. The joint or coin-
cident responsibilities are those which may be exercised by the three levels of government in accordance with the
distribution of jurisdiction contemplated under federal laws.

1 Mex. Const § 16 1 3.
2 See“Ingpection Visits. Order for. Requirements That Must Be Observed”. J.S.C, thesis 183, (1995) at p. 126.

3 Express grants of authority are mainly contained in section 73 of the Constitution, which empowers the Congress of the Union to
legislate on specific issues. Besides section 73, express jurisdiction is granted to the Federation under section 27 with respect to
common lands (gjidos) and communities, national waters, oil, electricity, underground resources and other matters; express grants of
jurisdiction are also contemplated under section 109, in regard to the responsibility of federal public servants; under section 118,
over import and export duties; under section 123, in connection with labor issues; and under section 131, with respect to the circula-
tion of goods throughout the Republic.

Al-7
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The Constitution provides for the following joint responsibilities which are relevant to the environment:
« Joint Jurisdiction Shared by the Federation and the States: i) public health related matters.

« Joint Jurisdiction Shared by the Federation, the States and the Municipalities: i) tax matters, except those
reserved to the Federation and prohibited to the States;5 ii) education matters; iii) human settlements;”
iv) environmental protection matters and those pertaining to the preservation and restoration of
ecological equilibrium;8 and v) public law and order issues.?

In the Constitution the three levels of government are granted concurrent jurisdiction, leaving up to sec-
ondary laws the establishment of the manner in which they are to be exercised. This distribution of powers may be
made by specifying those responsibilities that shall be exercised exclusively by the Federation, those which shall
be undertaken by the States and those which remain coincident and may thus be exercised by each of the govern-
ment levels in a coordinated manner, or that may be transferred through compacts or agreements. In this connec-
tion, the distribution of jurisdiction over inspection and enforcement issues, enacted by Congress, will be outlined
in the sections devoted to the review of the General Ecological Equilibrium and Environmental Protection Act (Ley
General del Equilibrio Ecoldgico y Proteccion al Ambiente—L GEEPA)® and the National Waters Act (Ley de
Aguas Nacionales).1t

Coordination Compacts between the Federation and the Federate States

Pursuant to section 116, subsection V1, of the Constitution, “the Federation and the States, in accordance with the
law, may enter into agreements whereby the States take charge of their duties, [such as] the undertaking and man-
agement of public works and the rendering of public services, whenever economic and social development warrant
doing so.” The States, in turn, have the authority to conclude such compacts with Municipalities, which may then
assume responsihility for rendering public services or taking over duties transferred by the federal government to
state governments.

Coordination compacts are instruments allowing federal administrative authorities to coordinate the manner
in which duties are to be assumed and performed by the various levels of government. Both the express responsi-
bilities vested in the Federation and those which are legally entrusted to it as aresult of the joint jurisdiction regime
may be decentralized or transferred through compacts entered into by the Federation and the governments of fed-
erate states.

1.2 General Ecological Equilibrium and Environmental Protection Act

(Ley General del Equilibrio Ecologico y la Proteccion al Ambiente—LGEEPA)

The key environmental statute, related to the verification of compliance isthe General Ecological Equilibrium and
Environmental Protection Act (LGEEPA).12

4 Mex. Congt § 73 (XVI) in conjunction with § 4.

51d.§31(1V).

6 Id. § 73 (XXV) in conjunction with § 3 (VII1).

7 1d. § 73 (XXIX-C).

8 |d. § 73 (XXIX-G).

9 1d. §21 11 & § 73 (XXII).
10 D.0., 28 Jan. 1988 (amended by D.O. 13 December 1996)
11 D.0,, 1 Dec. 1992.
12 p.0., 28 Jan. 1988 (amended by decree published on 13 December 1996).
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Inspection Visits

The Constitution stipulates that inspections must take place in accordance with the provisions of the “respective
laws’ in order to be legitimate. The Constitution does not set forth all the conditions under which inspections of an
administrative character are to unfold, but leaves to secondary laws the possibility of providing additiona legal
protections to minimize the potential inconveniences to the affected parties. LGEEPA specifies the lega require-
ments to be fulfilled by authorities during inspection visits. (These requirements will be reviewed in greater detail
later in the section devoted to inspections).

Distribution of Jurisdiction

The Federation, the States, the Federal District and the Municipalities exercise their responsibilitiesin regard to the
preservation and restoration of ecological equilibrium and the protection of the environment, in accordance with
the grants of jurisdiction provided under LGEEPA and other laws.

LGEEPA grants to the Federation jurisdiction over enforcement and promotion of compliance with the provi-
sions of LGEEPA. The States are assigned responsibility for inspection and enforcement issues pertaining to:

« the prevention and control of pollution of waters under state jurisdiction, as well as of those nationa
waters that are assigned to them; and

« the enforcement of the Mexican Officia Standards (Normas Oficiales Mexicanas—NOMSs) issued by
the Federation? on the following matters and under the noted assumptions: the prevention and control
of air pollution released by industrial and non-point sources not under federal jurisdiction; systems for
the collection, transport, storage, handling, treatment and final disposal of solid and industrial wastes not
considered hazardous; the prevention and control of pollution generated by noise, vibrations, thermal or
radiant energy, light, electromagnetic radiation and odors that pose a threat to the ecological equilibrium
or the environment and are rel eased by fixed or non-point sources not under federal jurisdiction.’

Municipalities are responsible for the enforcement of the Mexican Official Standards issued by the Federa-
tion in regard to the following matters:s

« the prevention and control of atmospheric pollution generated by fixed sources which operate as
commercia or service facilities and by non-point sources not under federal jurisdiction;

« the prevention and control of the impacts on the environment caused by the generation, transport,
storage, handling, treatment and final disposal of solid and industrial waste not considered hazardous;

« the prevention and control of pollution caused by noise, vibrations, thermal or radiant energy,
electromagnetic radiation and odors that pose a threat to the ecological equilibrium or the environment,
released by fixed commercial or service facilities, as well as the monitoring of non-point sources not
under federal jurisdiction; and

« the prevention and control of contamination of those waters that discharge into the drainage and sewage
systems of urban centers, as well as of those national waters that are assigned to them.

13 The procedure by which Mexican Official Standards are issued is defined in the Federal Law on Metrology and Standardization,
D.O., 1 July 1992 (amended by decree D.O., 24 Dec. 1966 and D.O., 20 May 1997).

14 | GEEPA § 7 (VIII, XI11), supran.10.

15 1d. § 8 (XII). These responsibilities, granted to Municipalities, are confirmed under Section 119 Bis of LGEEPA: “In regard to the
prevention and control of water pollution, it isthe duty of State and Municipal governments, on their own or through public agencies
responsible for water management, and that of the Federal District government, pursuant to the distribution of jurisdiction estab-
lished under this law and the provisions set forth in local laws: |.- To exercise control over wastewater discharges into drainage and
sewage systems; 11.- To enforce applicable Mexican Official Standards, and compel those who generate discharges into such sys-
tems, without complying with the said standards, to install treatment systems;...”
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Aside from the express grants of jurisdiction, LGEEPA contemplates the possibility of delegation of federal
responsibilities to the State level. Based on Section 116, subsection V1, of the Constitution, section 11 of LGEEPA
provides that the Federation, through the Secretariat of Environment, Natural Resources and Fisheries (Secretariat
de Medio Ambiente, Recursos Naturales y Pesca—Semarnap), may enter into coordination compacts or agree-
ments whereby the States or the Federal District may assume, among other responsibilities, “the undertaking of
actions aimed at the enforcement of the provisions of thisLaw.” Likewiseg, it isprovided that, subject to the consent
of the Federation, the States may enter into coordination compacts to further delegate these responsibilities to their
Municipalities.1

These coordination compacts are legal mechanisms designed by LGEEPA to further the decentralization of
environmental management. However, even if decentralizing inspection and enforcement duties will allow for
improved environmental management on the part of government, differencesin administrative development levels
among Mexican States must be underlined.

National Waters Act (Ley de Aguas Nacionales)

The National Waters Act!” regulates inland waters and, indirectly, marine water quality. The Act provides that the
National Water Commission (Comisién Nacional del Agua—CNA) shall be the only federa authority with juris-
diction over water issues. The CNA is a decentralized agency of Semarnap, and is fully autonomous, from both
technical and administrative standpoints. Within the chapter devoted to the prevention and control of water pollu-
tion, section 95 of the National Waters Act empowers the CNA to inspect and control wastewater discharges for the
purpose of enforcing the law, within the scope of federal jurisdiction.18

The National Waters Act does not specify the particulars of the procedures to be followed when inspection
visits are performed. Section 95 does provide that inspection findings “shall be recorded in detailed proceedings,
shall produce full legal effects and may constitute the grounds on which sanctions may be imposed by the
Commission and other competent agencies of the Federal Public Administration, as provided by law.”1® The
Federal Administrative Procedure Act (Ley Federal de Procedimiento Administrativo—LFPA)2 is thus applicable
in a supplementary manner.

As previously mentioned, the National Waters Act grants the CNA inspection and enforcement responsibili-
ties over wastewater discharges within the scope of federa jurisdiction. This power allows the CNA to establish
and enforce specific compliance conditions for wastewater discharges originating from property and lands under
federal jurisdiction, for those flowing directly into national waters or property, or for any other discharges that are
likely to contaminate the underground or the aquifers.2

The National Waters Act provides for sanctioning of any private parties who interfere or fail to cooperate with
an inspection or enforcement activity. The Act provides for the suspension of the concession or assignment for the
use or exploitation of national waters, whenever the concessionaire or assignee does not alow the hydraulic
resources and infrastructure, which are the subject of the concession or assignment, to be inspected, metered or
verified, until such time as the situation is remedied.22 Monetary sanctions are contemplated where visits, inspec-
tions or examinations ordered by the Commission are interfered with. Failure to provide data to the Commission to

16 1d. § 11 (V1) and the final paragraph of that provision.
17 D.0., 1 Dec. 1992.

18 1d. This power of the CNA is also contemplated under Section 40, subsection V, of the Bylaws of the Secretariat of the Environment,
Natural Resources and Fisheries, D.O. 8 July 1996.

19 National Waters Act, D.O., 1 Dec. 1992, ch.10.

2 D0, 4Aug. 1994 (amended by decree, D.O., 24 Dec. 1996).
21 National Waters Act, D.O., 1 Dec. 1992, § 86 (111).

2 14, §26 (I1).
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verify that the provisions contemplated under the law and the clauses governing the concession, assignment or per-
mit titles have been complied with, is also sanctioned.z

The National Waters Act allows for coordination agreements between the Federation, States and Municipal-
ities, aimed at building compliance and enforcement capacity, without the necessity of delegating authority. Juris-
diction over enforcement is generally granted to Municipalities and not States. The National Waters Act provides
that control over wastewater discharged into drainage or sewage systems of urban centers is the responsibility of
Municipalities, with the States participating whenever it is deemed necessary and local laws so dictate.*

1.4 Federal Administrative Procedure Act
(Ley Federal de Procedimiento Administrativo—LFPA)

The provisions of the Federal Administrative Procedure Act (Ley Federal de Procedimiento Administrativo—
LFPA)% govern all acts, procedures and decisions of the centralized Federal Public Administration, without preju-
dice to the provisions contained in any international treaties to which Mexico is a Party. LFPA is applied in a
supplementary manner to the various administrative laws it regulates, as in the case of LGEEPA and the National
Waters Act.

LFPA specifies the procedure to be followed when inspections are performed. Section 62 specifically grants
administrative authorities authority to assess compliance with the provisions set forth in laws and regulations,
through verification visits which may be either of an ordinary or extraordinary nature. The former are to be per-
formed on business days and during working hours, while the latter may be carried out at any time.

It must be stated that LGEEPA aswell asthe National Waters Act authorize Profepa and the CNA to monitor
compliance and enforcement of statutes and regulations, to administer them, to impose sanctions and to exercise
any powers not reserved to the President.2

In those instances where it is specified as allowable, the powers provided in one law can be used to supple-
ment the powers provided by another law. This provision has been made in LGEEPA and the National WatersAct,
to facilitate implementation of the norms through monitoring, inspections, sanctions or administrative proce-
dures.?”

2 |d. §119 (X & XI).

24 Thisdistribution of jurisdiction over the prevention and control of water pollution, complements the provisions set forth in the Gen-
eral Ecological Equilibrium and Environmental Protection Act, D.O., 28 Jan. 1998.

% D.0O., 4Aug. 1994 (amended by decree D.O., 24 Dec. 1996), § 88.

26 While previously, the National Waters Act Regulation provided the CNA with power to inspect, that power has been removed by
LFPA.

27 8 SJF, 3rd Val., at 799.
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Government Policies and Programs
Identification of the Regulated Community

It iswell understood that the success of environmental pollution prevention and control programs requires a thor-
ough knowledge of the industrial sector subjected to environmental regulation, as well as of its characteristics,
location and activities. To address this, several mechanisms have been introduced to enable environmental author-
ities to secure timely and relevant information. The main mechanism stems from the legal obligation imposed on
industries to apply for authorizations and licenses prior to commencing operation, as well as from the requirement
that they be listed in public registries set up by environmental authorities. A secondary source is other public and
private registries allowing the agency to fill potential gaps in the information. Moreover, it is recognized to be
essential that the information be concentrated and arranged in data bases that may be used as decision-making
instruments by authorities.

Information Managed by Environmental Authorities

Mexican environmental legislation contemplates several mechanisms that alow authorities to be aware of the
number of companies involved in specific activities, their location and the pollutants they release. These mecha-
nisms include the issuance of authorizations, permits and licenses, as well as the registration of polluting compa-
nies. All such authorizations and registrations are granted in connection with environmental impact issues, risk
assessment, air pollution, hazardous waste and wastewater. These authorizations and registrations set out specific
conditions under which industrial activities are to be carried out, with the aim of regulating and minimizing pollu-
tant releases and collecting the information required for inventory building purposes.

Information Related to Environmental Impact Assessments
Private parties must submit the following reports and statements:

« Anenvironmenta impact preventive report. The submission of this report must occur before any
works or activities regulated under environmental legislation are undertaken, and is sufficient if the
environmental impact due to these works or activities will neither cause ecological imbalances nor
exceed the limits and conditions set forth under the NOMs.

« Anenvironmenta impact statement of the general type. This must be submitted prior to authorization of
any regulated works or activities, and must include a description of the likely impact on the ecosystem(s)
potentially affected by the intended works or activities. Account must be taken of elements that make up
such ecosystems, as well as those measures deemed necessary to prevent and minimize any detrimental
effects on the environment.

« An environmenta impact statement of the intermediate type. This must, in addition to the above, contain
adescription of the potential environmental impact of the intended works or activities, aswell asthe
proposed measures to prevent and mitigate those impacts.

< Anenvironmental impact statement of the specific type. This requires, in addition to the above,
an analysis of both the current and projected quality of the environment at the location where the
contemplated works or activities are to be undertaken. There must be an identification and assessment
of environmental impacts that would be caused if the project were to be carried out, in each one of its
phases, as well as a description of the prevention and mitigation measures contemplated for each phase.
Also arestoration and rehabilitation program for the impacted area at the end of the works' productive
life or upon termination of activities must be proposed.
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« A risk analysis of the following types: a) preliminary risk report; b) risk analysis, and c) detailed risk
analysis. Whenever highly hazardous activities, as defined in environmental laws and regulations, are
at stake, environmental impact statements must include a corresponding risk analysis.

Information Related to Air Pollution

With regard to air pollution, certain instruments allow environmental authorities to obtain information about those
industrial sectors which must be subjected to verification. An operating permit must be issued by Semarnap prior
to start-up of operations of fixed sources under federa jurisdiction that release or may release odors, gases, solid
or liquid particulates into the atmosphere. Companies must also provide information pertaining to their pollutant
releases into the atmosphere, such as their amount and composition. This information is placed in a release
inventory.

Information Related to Hazardous Waste
Those who generate or handle hazardous waste must seek the following authorizations:

 Authorization for the handling of hazardous waste for any business intending to install and operate
systems for the collection, storage, transport, housing, reuse, treatment, recycling, incineration and final
disposal of toxic waste.

« Authorization for the import or export of hazardous materials or waste.

« Registration of businesses involved in the handling of hazardous waste. The regulations adopted under
LGEEPA governing hazardous waste provide that those who generate hazardous waste must be included
in the registry established by Semarnap for that purpose.

Information Related to Wastewater
The following requirements apply to wastewater:

 Pursuant to the National Waters Act, a permit from the National Water Commission is required for the
continuous, occasional or accidental discharges of wastewater into receiving bodies that are national
waters. Permits are also reguired for discharges onto public lands or for discharges which might
contaminate groundwater or aquifers.2

» The Public Registry of Water Rights (Registro Publico de Derechos de Agua—REPDA) includes
concession and assignment titles, and the permits pertaining to the use and exploitation of water, as well
as any extensions, suspensions and revocations thereto, and the actions or contracts relating to the partial
or total transfer of underlying titles.

The processing of al of these authorizations and the maintenance of the registries involve substantial costs
and a heavy administrative burden. For this reason, Mexico has instituted an integrated license system, the Com-
prehensive Environmental License (Licencia Ambiental Unica), concerning air pollution, hazardous waste and
waste water discharges.

On 11 April 1997, Semarnap published in the Official Gazette (Diario Oficial de la Federacion) the “Agree-
ment Establishing the Mechanisms and Procedures for Obtaining the Comprehensive Environmental License,
through a Single Procedure, as well as the Updating of Release Information through the Granting of an Operating
Permit” Under thisAgreement, the Comprehensive Environmental Licenseis considered the appropriate instrument
through which approval procedures are coordinated and pollutant releases by each individual industria facility are
known, verified and updated:

28 National Waters Act, D.O., 28 Jan. 1988, § 88. The section itself provides that the National Water Commission may substitute the
required permit for discharge of wastewater with a simple notice, depending on the characteristics of the aguifers, zones, sites or
water uses.
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FIRST.- The purpose of this Agreement isto establish, for environmental protection purposes, the mechanisms and
procedures governing the single application to be submitted in those instances where the operation and running of
facilities, which carry out activities under federal jurisdiction, entail the granting of permits, licenses or authoriza-
tions by the Secretariat of the Environment, Natural Resources and Fisheries, aswell as the updating of information
needed to build the pollutant release and transfer inventory on afacility basis.

Asaresult of the mentioned procedure, the Secretariat will issue a document titled Comprehensive Environmental
License, which will embody, through the coordination between the National Water Commission (Comision
Nacional del Agua) and the National Institute of Ecology (Instituto Nacional de Ecologia), the various authoriza-
tions currently issued separately by the Secretariat, and which will be signed by public officials empowered to do
so. This Comprehensive Environmental License will not set requirements or conditions beyond those contempl ated
in the applicable legal provisions.?®

According to Profepa, this approach is intended to have an important impact on compliance with environ-
mental |egislation. The comprehensive environmental license is intended to introduce more sound multimedia
environmental management by those industrial sectors which favor the comprehensive and enhanced fulfillment of
their obligationsin this regard, as well as the use of less polluting process technol ogies within the context of total
environmental quality. It is intended to allow generation of comprehensive data for environmental information
systems and to serve as the starting point for periodic follow-up of environmental performance by industry. It will
also provide an opportunity for promoting compliance programs tailored to specific industrial sectors, covering
actions aimed at emission reduction at source, waste minimization, input substitution, process changes and total
quality programs. According to Profepa, the underlying philosophy of the comprehensive licenseisto makeit pos-
sible to treat businesses according to their managerial capabilities, while fostering voluntary efforts aimed at
achieving regulatory compliance.

Theinformation generated by the licenses are to form the basis of a compliance database linked eventually to
the National Environmental Information System, discussed later. The information is organized to allow very spe-
cific searches and analyses. Moreover, it will be possible to screen information according to certain criteria that
will assist selection of data required for planning, surveillance and control or assessment purposes.

Information Systems

LGEEPA contemplates the creation of a National Environmental and Natural Resources Information System (Ss-
tema Nacional de Informacion Ambiental y de Recursos Naturales—Sinia), which will comprise relevant reports
or documents resulting from scientific or academic activities, technical studies or other studies relating to the envi-
ronment. This program is being developed by federal environmental authorities® and will be linked to the National
Accounts System under the responsibility of the National Institute for Statistics, Geography and | nformation Tech-
nology (Instituto Nacional de Estadistica, Geografia e |nformatica).

As provided by law, the public will have access to Sinia information on inventories of existing natural
resources within the national territory, mechanisms and findings pertaining to the monitoring of the quality of air,
water and soil, ecological zoning, authorizations, licenses or permitsissued by federal authorities, aswell asinfor-
mation regarding registries, programs and actions that are undertaken in order to preserve ecological equilibrium
and protect the environment.3

2 Agreement Establishing the Mechanisms and Procedures for Obtaining the Comprehensive Environmental License, through a Single
Procedure, as well as the Updating of Release Information through the Granting of an Operating Permit, D.O., 11 Apr. 1997.

30 Sinia may be accessed through the Internet at the following address: <http://www.ine.gob.mx/INE/documentos/sinia.ntml>. While
the siteis currently under construction, some of the components may already be accessed.

31 The development of information systems is contemplated for the entire federal government in the 19952000 I nfor mation Technol-
ogy Development Program, which states that an information infrastructure must be set up for the benefit of all public institutions, the
private sector and the general public, through the devel opment of databases on specific topics, which will include national, regional,
sectoral and ingtitutional information; this information will be made publicly available through national and international data net-
works. 1995-2000 Information Technology Development Program, National Institute for Statistics, Geography and Informatics
(1997), at 35.
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In accordance with the Environmental Program, Siniawill include 12 components, among which stands out,
for the purposes of this report, the Information System Regarding Environmental and Natural Resources Compli-
ance (Sistema de Informacién sobre el Cumplimiento de la Normatividad Ambiental y de Recursos Naturales).
This system will comprise two different information systems aimed at broadening knowledge on environmental
compliance, aswell asfacilitating the setting of objectives and the planning of inspection and enforcement actions.
The system will consist of ;32

« Strategic Information for Decision-Making
< Monitoring of Natural Resources Aimed at Environmental Legislation Compliance
* Environmental Audit
e Environmental Compliance Indicators by Industry
* Popular Complaint
Priority Setting for Inspectors
Criteria to be Followed by Authorities in Conducting Inspections

In performing their inspection and enforcement duties, authorities may spontaneously order inspection visits to
individuals and corporations without giving reasons. Inspection and enforcement powers are discretionary, subject
to the criteriaand target of the inspection. The intensity and scope of each inspection specified in the work plan are
determined by the Federal Attorney General for Environmental Protection (Procuraduria Federal de Proteccion al
Ambiente—Profepa).

The 1997 Work Program of Semarnap® provides a clear indication regarding the criteria used to identify the
industrial facilities to be inspected:

Itisthe intention of Semarnap to increase, during the course of the current year, the efficacy and the opportunity of

the mentioned programs; to this end, inspections will be assigned a certain priority according to the level, quantity

and type of pollutant releases; the corrective measures imposed will be followed up; the in-plant verification pro-

gram for new vehicles will be implemented; strategies aimed at facing environmental contingencies will be

designed; proposals submitted by businesses with respect to emission reduction measures during environmental
contingencies will be assessed and their compliance with the corresponding plan verified.3*

According to these criteria, Profepa conducts inspection visits in accordance with the legal framework in
force, in the following cases:

1. Industrial Inspection
These are inspection visits paid to industry in order to verify compliance with environmental legislation.
2. Verification

This results from the need to assess the progress achieved in fulfilling the conditions imposed as correc-
tive measures to remedy the irregularities detected during a previous inspection visit. Once the period of
time allowed for this correction has elapsed, anew visit is performed for the purpose of verifying that the
measures imposed have been complied with.

32 1d, pp 141-142.
33 Secretariat of the Environment, Natural Resources and Fisheries, 1997 Work Program (March 1997).
3 1d. at 68.
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3. Environmental Contingency

Thisis brought about by an accident which is likely to affect the environment. In the case of the Metro-
politan Area of Mexico City, the participation of businessesin the Environmental Contingencies Program
(Programa de Contingencias Ambientales—PCl) with respect to air pollution isverified in order to ensure
that production has decreased to desired levels.

4. Lega Review

This is performed on businesses which deny access to their facilities during an environmental contin-
gency. Such alega review implies a higher level of scrutiny during the course of the inspection.

5. Popular Complaint

This involves processing of complaints filed by individuals or organizations, directly or indirectly
affected by some fixed, pollutant-rel easing source.

6. Documentary Verification

This consists of identifying businesses not registered with Semarnap by screening specific zones. Once
facilities are identified, an inspection is performed for the sole purpose of obtaining documents and ascer-
taining whether or not such facilities are operating legally. This program involves the detection of unregis-
tered businesses through the screening of industria directories, the registries of industrial associations and
those of the Secretariat of Finance and Public Credit (Secretaria de Hacienda y Crédito Publico), the Sec-
retariat of Trade and Industrial Development (Secretaria de Comercio y Fomento Industrial) and others.

Thislast category of inspections may not be ordered in the absence of certain evident signs, on the part of the
private party, of some fact or activity that might generate environmental obligations, such as the inclusion in an
industrial roster, the existence of facilities or the performing of regulated activities. The inspection order involving
facilities that have not been previously detected by the authority as being subjected to environmental legal provi-
sions must also specify the reasons underlying the presumption that illegal activity might have occurred. Evidence
must be provided for such an order to be considered well founded.

In some cases, inspection programs are based on health and environment protection criteria, for example, the
Atmospheric Contingencies Program (Programa de Contingencias Atmosféricas), which is currently enforced in
the Valley of Mexico. This program is based on five essential principles, three of which reflect the way in which
inspection and enforcement actions are conceived and fed-back during contingency periods:

* Inspection triggered by environmental health criteria. Since the main objective of the program isto
prevent the population from being exposed to hazardous concentrations of pollutants, the contamination
levels which trigger the enforcement of the program must be based primarily on environmental health
criteria, with economic and political considerations becoming secondary. In addition, the program is
permanently reviewed and brought up to date by including the most recent scientific information
available on environmental health.

« Correspondence with therelease inventory. The efficacy of contingency control actionsis critically
dependent upon two factors: the participants and the intensity of their participation. In this sense, the
efficacy level will be higher if actions are directed at those industries that contribute the most to air
pollution in the metropolitan area, and if the intensity of the participation by these industries corresponds
to their contribution to overall toxic releases.

» Design clarity and enforceability. Participation rules for the transportation, industry and service sectors
must be clear, and the resulting indicators must be consistent over the long term. Clarification must be
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provided on those facilities which are obligated to curtail their production, including specifiying the
mandatory percentage of reduction. In addition, participating industries must be notified of any
surveillance action.

In addition, some inspection programs are based both on geographical considerations and on the type of
industry that must be monitored. This is the case for the 19962000 Program for the Minimization and Compre-
hensive Management of Industrial Hazardous Waste in Mexico (Programa para la Minimizacién y Mangjo Inte-
gral de Residuos Industrial es Peligrosos en México 1996-2000). Through this Program, the general public and, in
particular, the industrial sector are made aware of the priorities of environmental authorities. The program is
premised on the fact that, due to the limited technical and human resources of the enforcement infrastructure, itis
necessary to focus on those regions and sectors which, given their associated environmental risks, constitute a pri-
ority. In terms of the regions and waste flows involved, the inspection and enforcement programs will focus on the
following priorities:®

Priority Regionsfor Hazar dous Waste I nspections

* Northern Border » Metropolitan Zone of Mexico City
« Metropolitan Zone of Guadalgjara » Metropolitan Zone of Monterrey

* Industrial Corridor of the Gulf * Querétaro-Leodn Corridor
 Puebla-Tlaxcala Corridor * Lerma-Toluca Corridor

Moreover, the Program assigns priorities according to the characteristics of each industry that handles hazardous
waste:

Priority Sectorsfor Hazardous Waste | nspections

High Priority Medium Priority

Leather tanning Textiles

Production of basic petrochemical Oil refining

products

Production of basic chemical organic Galvanoplasty of metallic parts
products

Production of basic chemical inorganic Manufacturing and/or assembly of
products electrical and electronic equipment

35 According to the 1995-1996 Activity Report of Semarnap, the Environmentally Hazardous Companies System (Sstema de Empre-
sas de Riesgo Ambiental—Siera) is still being implemented; this system contains genera information about the handling of haz-
ardous substances and waste, by facility, as well as the resources available to cope with environmental emergencies, by geographic
region, with national coverage.
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Regulations governing hazardous waste establish a system whereby industries must file waste shipment,
reception and disposal reports which provide basic information for the tracking of waste flows “from cradle to
grave’ .3 This information will be included in the National Hazardous Waste Tracking System (S stema Nacional
de Rastreo de Residuos Peligrosos), which allows the authorities to verify if the information provided by waste-
generating facilities matches that submitted by waste management companies, and thus to detect those waste flows
that fail to complete the generation-recycling or generation-treatment-disposal process. Periodically, the tracking
system operated by the National Institute of Ecology (Instituto Nacional de Ecologia) will inform Profepa about
the waste shipments that have failed to complete the cycle up to their final disposal. With thisinformation at hand,
Profepawill be able to uncover any inconsistenciesin the shipment and disposal routes of waste.

Compliance Monitoring
Inspections

Profepa has identified that inspections are conducted in order to: a) assess compliance levels and document viola-
tions for the purpose of taking those measures that may prove necessary in order for legal provisions to be
observed; b) supervise inspection programs undertaken by other institutions, such as state authorities; ¢) collect
information as part of an inspection plan covering the entire region/industry, with the aim of assessing if more con-
trols are needed; d) promote voluntary compliance with legal provisions; and €) establish an official presence
intended to promote compliance with regulations.

Legal Framework

L GEEPA? regul ates inspections whose purpose is to verify the observance of environmental laws and regulations.
Under the Act, the following conditions must be respected when inspections are to be conducted:

i) Legal Jurisdiction. Section 32 Bis of the Federal Public Administration Organic Act (Ley Organica dela
Administracion Publica Federal— OAPF) sets forth the powers of the Secretariat of the Environment,
Natural Resources and Fisheries (Secretaria de Medio Ambiente, Recursos Naturales y Pesca). In regard
to inspection and enforcement issues, this section empowers the Secretariat to:

V. In coordination with federal, state and municipal authorities, oversee and promote compliance with
applicable laws, Mexican Official Standards and programs related to natural resources, the environment,
water, forests, wild flora and fauna, whether terrestrial or aquatic, fisheries and other matters under the
jurisdiction of the Secretariat, as well asimpose the proper sanctions, where warranted.

Under section 161 of LGEEPA, Semarnap is authorized to conduct inspection and enforcement actions deal -
ing with compliance of the provisions contained in the law itself and other provisions deriving therefrom.
Semarnap is granted original jurisdiction to perform inspection duties. Such powers are exercised through the
Federal Procuraduria for the Environment (Procuraduria Federal de Proteccion al Ambiente—Profepa), whichiis
charged with “ overseeing the observance of legal provisions relating to the prevention and control of environmen-
tal pollution, natural resources, forests, terrestrial and aquatic wild flora and fauna, fisheries and maritime-
terrestrial federal zones, ocean beaches and lands reclaimed from the sea, or any other deposit of marine waters,
protected natural areas.”3

It is worth emphasizing that the granting of inspection responsibilities to decentralized agencies of the Sec-
retariat does not violate the assignment of legal jurisdiction made by Congress. The regulatory authority granted
under section 89, subsection |, of the Federal Constitution also includes the creation of authorities that take on the
duties assigned by law and the determination of those agencies or branches of public administration which are to

36 See, for example, sections 23, 26 and 34 of the Regulation Regarding Hazardous Wastes, D.O. 25 Nov. 1988.
87 Supran.10.
38 Bylaws of the Secretariat of the Environment, Natural Resources and Fisheries, D.O., 8 July 1996, § 62(1).
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exercise powers conferred by the law. When regul ations become operational, strict observance of the provisions
therein ensues. In this regard, the Supreme Court of Justice of the Nation has stated:

[T1he Executive Power, under specia conditions and circumstances, and without exceeding the powers entrusted to
it, may issue special regulations for the purpose of creating those entities that may be necessary for the undertaking
of the duties that are prescribed by law and must be fulfilled in the exercise of administrative activities.3®

ii) Inspection Order. Section 162 of LGEEPA setsforth the first legal formalities governing inspection
visits. First, there must be awritten order, duly supported and founded and issued by a competent
authority.# In addition, any order must specify the location or areato be inspected, and the inspection
must be conducted only at the location specified , even if the party has other facilities. Finally, the
inspection order must state “the purpose of the procedure and its scope” ,* constituting notice to the
party of its specific legal obligations and any limitations on the inspection. The issuance of inspection
orders for generic or indiscriminate inspections is prohibited.*

iii) Initiation of Visit. Section 163 of L GEEPA® states that “at the time when the inspection isinitiated, the
authorized officials shall identify themselves to the party who is subjected to the inspection proceedings,
exhibit the respective warrant and serve a duly signed copy of same, signed by two witnesses.”

iv) Recording of Proceedings. All inspections require that official records of proceedings be made, stating
the facts or omissions that may have arisen during the inspection.* They must also comply with section
67 of the Federal Administrative Procedure Act.*

2.3.2 Enforcement of Compliance with the Provisions of the General Ecological Equilibrium
and Environmental Protection Act

One of Profepa’s main responsibilitiesis to verify the observance of environmental legislation by those responsi-
ble for the operation of environmental pollution sources, by implementing inspection programs throughout the
nationa territory.

This activity is performed by various administrative divisions of Profepa.¢ The Subprocuraduria for Indus-
trial Verification (Subprocuraduria de Verificacion Industrial) is made up of three General Directorates (Direc-
ciones Generales), namely, the General Directorate of Industrial Technical Assistance (Asistencia Técnica
Industrial), the General Directorate of Industrial Inspection (Inspeccién Industrial) and the General Directorate of
Laboratories (Laboratorios).

39 Amparo under review 1148/81, Farmacia de Cuautla, S.A.
40 | GEEPA, supran.10, § 162 7 2.

4 d.

42 gSypran.2.

4 D.0., 28 Jan. 1988.

44 LGEEPA, D.O., 28 Jan. 1988, § 164 1 1.

45 Section 67 of the Federal Administrative Procedure Act, D.O., 4 Aug. 1994, asserts that: “The records of the proceedings shall
include the following: 1. Name or corporate name of inspected party; 11. Time, day, month and year when the inspection started and
ended; I11. Street, number, town or village, telephone number or other such data, municipality, postal code and federate state of
inspected facilities; 1V. Number and date of the resolution ordering the inspection; V. Name and position of the person hosting the
inspection; V1. Name and address of persons who acted as witnesses; V1. Facts arising from the proceedings; VI11. Declaration of
the party inspected, if he so wishes; and IX. Name and signature of those involved in the inspection, including those of the person,
or persons, who performed it. Should the visited party or hislegal representative refuse to sign, the validity of the inspection records
will not be affected, provided that the auditor states the reasons underlying such refusal .”

46 The powers of both Profepa and its administrative divisions are stated in Semarnap’s bylaws, D.O., 8 July 1996.
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The General Directorate of Industrial Technical Assistance is responsible for the following actions:4’

« designing, implementing and operating an information system that will alow authorities to have updated
knowledge about the technical, legal and administrative standing of each and every one of the cases
subjected to verification by the Subprocuraduria;

« establishing, operating and updating information and follow-up systems with respect to environmental
legidlation enforcement procedures; and

« intervening in the issuance of guidelines for establishing teams charged with inspecting and verifying
matters under its responsibility.

The Inspection Directorate is entrusted with the following duties related to the prevention and control of air
and soil contamination, as well as of noise, vibrations, thermal and radiant pollution generated by industrial, com-
mercial or service facilities under federal jurisdiction:

« setting forth and implementing general policies regarding the monitoring and enforcement of compliance
with environmental regulations in those matters under its responsibility;

« enforcing the observance of the law, regulations, Mexican Official Standards and environmental
programs under its responsibility, and assessing any offenses thereto;

« enforcing compliance with prevention, control, mitigation, remedial or compensation measures provided
for in resolutions, authorizations, permits and licenses originating in legal provisions governing the
prevention and control of environmental pollution and impact, under its responsibility; and

« performing inspections necessary to verify facts alleged in any complaints and accusations.
Finally, the Laboratories Directorate performs the following duties:

« establishing and operating quality control analysis and sampling systems; and

« performing environmental analyses and issuing the corresponding diagnoses.
Currently, the Subprocuraduria is devel oping inspection programs for the following:

« Inspection and Enforcement of Industrial Pollution Sources under Federal Jurisdiction. This program
entails the undertaking of inspection visits to pollution sources under federal jurisdiction and to
hazardous-waste-generating sources. These visits are essentially directed at inspecting those activities
with the greatest pollution generation potential and addressing complaints and accusations filed by
the community.

« In-plant Verification of New Vehicles. This program aims at ascertaining that, before they |eave assembly
plants, vehicles comply with prevailing legislation regarding gas and noise emissions.

* Inspections of Public Sector Industry. Within this program, inspections are conducted in the three public
sector corporations that represent the highest risk and generate the greatest volumes of waste, releases
and discharges: Petréleos Mexicanos (Pemex), Comision Federal de Electricidad (CFE), and
Ferrocarriles Nacionales de México (FNM).

47 Supran.18, section 69.
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2.3.3 Enforcement of the National Waters Act*

Consistent with the premise that alaw achievesiits purpose only to the extent that it is enforced and its application
becomes common practice, the CNA (since December 1992) has displayed significant efforts to educate and train
its staff for immediate implementation of the provisions of the National Waters Act. The outreach effort covered
the various users and the general public. At the same time, the necessary procedures were established to continu-
ously monitor the enforcement of and compliance with the Act. The strategy behind the 1995-2000 National
Hydraulic Program (Programa Nacional Hidraulico 1995-2000) calls for increased monitoring of treated or
untreated wastewater discharges that flow into the specified basins and zones. Thus, pollution control actions will
be carried out by promoting the observance of the Mexican Official Standards that regul ate wastewater discharges
and the specific discharge conditions applying to the various economic activities, in accordance with the charac-
teristics of the receiving waters and the subsequent uses of those waters.

The General Subdirectorate of Water Management (Subdireccion General de Administracién del Agua) of
the CNA isthe division responsible for the following inspection and enforcement duties:

« verifying users’ compliance with applicable laws; to this end it may order and perform on-site visits,
request various related documents, registers, records, data or reports, and require that access be provided
to facilities, water uses, metering devices, registers, documents and other means contempl ated under the
law which might be instrumental in verifying compliance; and

« establishing and verifying compliance with the specific discharge conditions imposed on wastewater
generated from sources on national property, or any other land, whenever such discharges are likely to
contaminate the groundwater or aquifers; ordering the suspension of the activity which is the source of
the discharge, where warranted; and carrying out inspection and surveillance of wastewater discharges.

Surveillance is performed in two directions: within the CNA, in order to ensure that legal provisions are cor-
rectly enforced by staff, and outside the agency, for the purpose of verifying that the users of the resource abide by
thelaw. In regard to the latter, until 1995, 239 on-site inspections had been performed, in accordance with the pro-
visions established by law. These inspections resulted in the imposition of fines of over 1.2 million new pesos, one
suspension and 22 closures of hydraulic facilities.*

As a complement to surveillance duties, the brigades of hydraulic protection and safety recorded atotal of
10,063 site inspections. Sixty-six percent of the inspections involved users of groundwater, 11% users of surface
waters, 8% residents of federal areas and the remaining 6% parties who extracted materials in the federa zones
administered by the CNA.

The Mexican Official Standards (NOMSs) play akey rolein the legal framework designed for the observance
of environmental legislation, since they set out the maximum permissible pollutant levels, and compel private par-
tiesto adapt their activitiesto these standards. It is essential that the NOMs be widely known and correctly applied,
and that adequate enforcement procedures and sanctions for non-compliance be implemented. Conseguently, the
CNA istaking action to strengthen the legal processin the following areas:

« dissemination, enforcement and observance of NOMs,
« infrastructure for the certification of products subjected to NOMs;

« inspection and enforcement of NOMs,

48 D.0., 1 Dec. 1992.
49 All statistical information provided during interviews with CNA officials.
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 development and revision of Mexican Standards (Normas Mexicanas—NM X) supporting the NOMs; and

« dissemination of policies, guidelines, specifications and handbooks associated with the NOMs being
issued.

More specifically, the Drinking Water, Sewage and Sanitation Program (Programa de Agua Potable, Alcan-
tarillado y Saneamiento) includes inspection visits to those users who are responsible for wastewater discharges,
treated or untreated, in order to ensure that discharges meet quality criteria and that, where required, generated
dludges are adequately treated and disposed of.%° To this end, enforcement actions, aimed at controlling treated
wastewater discharges and the appropriate disposal of sludges in accordance with the Environmental Program, are
coordinated with the Federal Procuraduria for Environmental Protection.

Under the Water Uses Management Program (Programa de Administracién de los Usos del Agua), enforce-
ment and control of water uses and discharges are concentrated on verifying that users effectively comply with the
conditionsimposed in their concession titles and discharge permits and pay their dues within the terms specified in
Administrative Facilities Decrees (Decretos de Facilidades Administrativas). These decrees are used to respond to
water users who either have not obtained a permit, or have failed to pay a user fee.

In February 1998, CNA and Profepa signed an agreement of contribution by which they agreed to create
mechanisms to perform environmental audits and inspections regarding the use and exploitation of water, and the
pollution control and prevention of this resource. This agreement will also allow for the exchange of information
between the two institutions.5t 52

The agreement also provides for joint support for achieving compliance of the Mexican Official Standard
NOM-001-ECOL-96, which establishes the highest limits for pollutants allowed in discharges to national waters
of national property.5 CNA and Profepa will join efforts to optimize control procedures through voluntary com-
pliance schemes, in order to obtain better resultsin the implementation of their respective procedures.

Regarding the audits, Profepawill provide to CNA information about the preventive and corrective measures
that the audited industries will take regarding water use or exploitation, with the aim of avoiding duplication of
verification activities. Aswell, environmental auditing will promote compliance with water legislation, apart from
regulation and surveillance for the conservation of currents, lakes, lagoons, and the protection of basins and flood
control works.

Local Jurisdiction and Instruments for Water Quality Control and Pollution Prevention.
State laws define state and municipal jurisdictions over the following issues:>

« theregulation of the rational exploitation, the prevention and control of pollution of waters within
their jurisdiction, as well as those national waters for which they are assigned responsibility;

« the environmental impact assessment of works and activities that do not fall within federa jurisdiction;

« the enforcement by municipal governments of the legal provisions regarding pollution prevention and
control of discharges in the sewage systems of the population centers, as well as of the national waters
they were assigned;

50 1995-2000 National Water Program, Semarnap (1997).
51 See Excelsior, Monday 23 Feb. 1998, p. 38-A.

52 1995-2000 National Water Program, Semarnap (1997).
53 D.0,, 6 Jan., 1997.

54 See the chapter “Water Law and the Environment” in Urbano Farias, Mexican National Waters Law. Legislation, comments and
jurisprudence, Porrtia, Mexico, (1993).
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« inthe matter of water pollution prevention and control:

control wastewater discharges to the sewage systems;

conduct surveillance of the NOMs regarding water quality, as well as to demand that facilities
which generate discharges without complying with the standards install treatment facilities;

determine the fees necessary for the municipality or state authority to carry out the required
water treatment, and proceed to the imposition of sanctions when necessary; and

put in place and update a registry of dischargesto sewage systems;
« Inthe case of discharges by individuals or corporations to the sewage network:

— issue wastewater discharge permits (thisis established by the legislation of al the states, except
for Aguascalientes, Colima and Mexico);

— set specific discharge conditions (attribution granted, according to local legislation, to state or
municipal governments of Aguascalientes, Baja California Sur, Coahuila, Durango, Hidalgo, Jalisco
and Morelos; the state government in Nuevo Ledn is charged with this authority, as well asthe
municipal governments from Colima, Guanajuato, Nayarit, Tamaulipas and San L uis Potosf); and

— control and collect the quotas or fees for connecting to the sewage system (attribution granted by the
environmental legislation of Baja California, Chihuahua, Puebla, Querétaro, Quintana Roo, Sinaloa
and Zacatecas, as well asin the drinking water and sewage legislation of Campeche, Oaxaca and
Sonora);

« supervision of compliance with local environmental legislation as well as of LGEEPA,
and the imposition of sanctions for infringement of these legislations;

« treatment of urban wastewater prior to its discharge to national water bodies; and
 use of wastewater from the sewage systems, and its reuse before it is discharged.
2.4 Environmental Compliance Indicators
2.4.1 Inspection Reports Prepared by Profepa

Currently, Profepa discloses the results of itsinspection and enforcement activities through publicly available peri-
odic reports.5® The information available relates to the following items:

« inspections of domestic industrial facilities,
« inspections of industrial facilities located in the northern border states,
« inspections of public sector industries throughout the nation, and

« special operationsin the Metropolitan Zone of Mexico City.

55 <http://www.semarnap.gob.mx/profepal>
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2.4.2 Environmental Enforcement Monitoring System

(Sistema de Seguimiento de la Aplicacion de la Normatividad Ambiental—SSANA)

Several administrative units of Profepa are developing information systems that will alow the establishment,
development, monitoring and assessment of environmental compliance programs at the national, regional and
local levels. In connection with industrial inspection issues, the Subprocuraduria for Regulatory Verification (Sub-
procuraduria de Verificacion Normativa) is classifying pollution prevention and control information according to
pollution sources. This centralized information system will be called the Environmental Enforcement Monitoring
System (Sstema de Seguimiento de la Aplicacion de la Normatividad Ambiental—SSANA). The system is already
in place at the central government offices and is being installed in Profepa regional offices.

This system will be capable of storing not only easily updated data pertaining to pollution sources and their
specific location, but also information on the characteristics of production processes used or activities carried out,
raw materials, products, byproducts and waste managed, toxic rel eases, mechanisms and measures adopted for the
control of such toxic releases, the relative importance of sourcesin terms of their contaminating potential, inspec-
tion visits performed, irregularities encountered, control measures ordered and the deadlines set for their imple-
mentation.

The information system will also be able to produce awide variety of reports, regarding, for example: a) the
number of inspection visits performed during a specific period of time and their outcome; b) inspection visitsto be
performed; c) complaints filed by the community and their follow-up; d) evolution of compliance by a given
source, by specific types of sources or sources located in specific regions; and €) legal and administrative proce-
dures undertaken in connection with visits already performed, as well as those which are yet to be undertaken, and
the corresponding deadlines.

2.4.3 Environmental Compliance Index System

(Sistema de Indices de Cumplimiento de la Normatividad Ambiental—Sicna) 5

Profepa has developed the Environmental Compliance Index System (Sicna), which is a fundamental component
of the Environmental Enforcement Monitoring System (Sistema de Seguimiento de la Aplicacion de la Normativi-
dad Ambiental) described above. Thisinformation isone of the essential parameters for optimization of the inspec-
tion and enforcement programs.

Sicna will enable precise evaluation of compliance, not only by pollutant type (air, hazardous wastes, envi-
ronmental impact, risk and noise), but by the specific legal obligations that correspond to each pollutant type. The
system will serve the dual purpose of informing the community about the level of environmental compliance, and
assisting Profepato carry out itsinspection programs in more efficient way.

The following basic elements are considered by Profepa in making decisions about the enforcement of envi-
ronmental norms:

« those laws/norms which involve effective protection of the environment;
« effective corrective measures, adequate timetables and sanctions which deter;
« the verification of compliance with any required corrective measures,

» more frequent inspection and verification in the case of reluctance to comply or where there are repeated
complaints;

56 This section is based on the document Environmental Compliance Index System (Pollution Sources), Profepa, Dec. 1997.
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* inspection programs that are systematic and sufficient; and

 consideration of the compliance record in determining the necessary frequency of inspections.

For each one of these aspects to be implemented effectively, it is important to have a database that allows
follow-up to assess continuing compliance.

Because of the way it has been conceived, Sicna provides for assessment of progress achieved in terms of
environmental compliance by:5”

* industry;

* industrial sector;

* industria sub-sector;

« pollutant type (air, hazardous waste, noise, risk and environmental impact);
« specific legal requirement;

e postal code;

e municipality;

« federal entity;

* nation-wide;

« combinations of the above parameters; and
« other indicators, as determined necessary.

Under this compliance index, each of the legal obligations has been assigned arelative value in the protection
of environmental quality. The values assigned to each group total 100 points for each one of the control areas (air
releases, hazardous waste or noise). The value of each one of the headingsis the highest score that may be assigned
to them. Compliance with applicable regulations must be evaluated separately. Therefore, the Sicna value for a
specific company is the sum of the scores under all headings.

Sicnawill serve adual role. It will become a fundamental tool to inform the public in asimple and periodic
way about the level of compliance of each pollution source. It will also allow Profepato evaluate itsinspection sys-
tem in order to improve its performance. It will also enable evaluation and, where necessary, redirection of strate-
gies and targets.®®

The system wasfirst tested in August 1996, during each inspection conducted inside the Mexico City Metro-
politan Area. Subsequently, in the first semester of 1997, it was tested in six states of the Republic. As aresult of
these initial experiences, some changes were introduced to expand its capabilities, clarify concepts and formulag,
and to resolve a number of operating questions that arose when applying the system. Commencing 1998, Sicna
was implemented nationwide.

57 Profepa, Id at 3.
58 Currently, Sicnais used inside Profepa to feedback its procedures; the information is not yet publicly available.
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The Role of Society
Public Access to Information on Enforcement Programs and Policies

Mexican environmental enforcement policy is premised on the view that enhancing compliance with environmen-
tal laws can best be achieved by recognizing the value of balancing coercive intervention with programs support-
ing voluntary compliance.® It is also founded on the view that the majority of industries choose to voluntarily
comply. In addition, the government considers it essential to expand the scope of public participation in environ-
mental management, including expanded access to government-held environmental information.®

This policy was evidenced in the recent reform to the LGEEPA 5 in particul ar the chapter entitled “Accessto
Environmental Information (Derecho a la Informacion Ambiental),” which represents an unprecedented progress
within the national regulatory framework. It must be emphasized that access to environmental information is
meant as the right of society to participate in decision-making processes, and, as such, it complements the provi-
sionsthat have to do with public participation and environmental information.

The LGEEPA reform was intended to grant everyone, independently of whether he or she is directly affected
by a given issue, the right to obtain relevant environmental information held by the government.®2 In accordance
with section 153 Bis 3, every individual or corporation has the right to request that Semarnap, or the State, Federal
District and Municipal authorities put the requested information at their disposal. Subject to certain exemptions,
only those who are or may be directly affected have access to the basic assessment report, including proposed pre-
ventive and corrective actions to be undertaken as aresult of the environmental audit. This confidentiality require-
ment is provided under the Federal Industrial Property Act (Ley Federal de Propiedad Industrial). In addition,
access may be denied to information involving unresolved inspections and surveillance matters.s3

The law prescribes the kind of information that may be requested, the official routinesto be followed and the
instances where authorities may deny such information. The law states that “any information, whether in written,
visual or database form, in the hands of environmental authorities, pertaining to water, soil, flora, faunaand natural
resources in general, as well as that relating to activities and measures which affect or might affect them,” is
deemed environmental information.®* This definition includes all information pertaining to programs, actions and
reports relating to enforcement activities carried out by environmenta authorities subject to the previously out-
lined exemptions.%

Under LGEEPA, “red tape” is minimized.% The only requirement is the filing of a written request clearly
specifying the information being requested, with reasons. Applicants, whether individuals or corporations, must
identify themselves by name and address. This legal provision regulates, in environmental issues, the provisions
established under section 8 of the Constitution regarding petition rights, which asserts the following:

%9 As per interviews with Profepa.

60 CEC Council, Resolution 95-8, Public Access to Information, October 1995, Oaxaca, Mexico.

61 D.O., 28 Jan. 1988.

62 This legal provision accords with the decisions of the Judiciary to the effect that exercising the petition right does not require that
legal standing be proven. The argument to the effect that the petition right granted under section 8 of the Constitution is subject to
the petitioner substantiating hislegal standing in regard to the petition isinaccurate, since thelaw only requires that the right be exer-
cised in writing and in a peaceful and respectful manner. See Amparo under review 6176/63, José Guadalupe Arontes Blancas, 5
votes, 77(3) S.J.F. 25. (28 Nov. 1963).

63 The second paragraph of Section 38 Bis 1 of LGEEPA provides that: “in any event, the legal provisions regarding the confidential-
ity of industrial and commercia information shall be abided by.” The Federal Industrial Property Act (Ley Federal de Propiedad
Industrial) was published in D.O. 27 June 1991; amended by D.O., 2 Aug. 1994 and 26 Dec. 1997.

6 | GEEPA, §159 Bis 3, 1 2..

65 1d. § 159 Bis 4 (I1).

66 “Petition, Right of”. Section 8 of the Constitution does not subordinate the challenge or any other aspect of the petition guarantee to
petitioners having or not having complied with specific regulatory requirements. Amparo under review 4916/58, Juan N. Canales,
voted unanimously (4 votes), 19 (3) S.J.F. 63 (19 Jan. 1959).
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Civil servants and public employees shall respect the exercise of petition rights, whenever the petition is filed in
writing, in a peaceful and respectful manner; however, in dealing with political matters, only the citizens of the
Republic may avail themselves of such right. The authority to whom the petition is addressed shall respond in writ-
ing and make its response known to the petitioner within a brief period of time.6”

One of the innovative aspects of the proposal has to do with the obligation of environmental authorities to
provide a response expeditiously, within twenty days. Under the Mexican legal system, authorities may normally
take up to four months to respond to requests. Section 17 of the Federal Administrative Procedure Act (LFPA)
states that “unless specific laws establish the contrary or set different deadlines, the period of time that authorities
may take to issue a decision shall not exceed four months; where no decision has been issued within the prescribed
period of time, the applicant’s request shall be deemed refused, unless the applicable provisions provide other-
wise.”%8 Before this legal definition, the jurisprudence from the Supreme Court of Justice of the Nation had only
considered that the “brief period of time” referred to under the Constitution must be “that which reasonably allows
a petition to be considered and resolved.”

Even though this provision islegally adequate, it may become ineffectual in practice. In fact, section 159 Bis
5 of LGEEPA assertsthat environmental authorities must respond within twenty days after having received agiven
petition. In addition, it states that, where authorities provide a negative answer, the reasons underlying the decision
must be given. However, immediately thereafter, the concept of deemed refusal isincorporated, when it is stated
that, where no written response is issued by environmental authorities within the allowed time frame, “the petition
shall be deemed to be refused to the applicant.” 7 This could result in authorities simply letting deadlines go by, in
order not to provide legal reasons for denying the requested information, given the administrative burden faced by
public offices, or due to indolence.”™ In any event, when the private party receives a negative response to an infor-
mation request, he or she may directly file an action for annulment before an administrative tribunal or challenge
the grounds for the refusal before a Federal Court.™

67 Thisright islegally protected in two ways: through the amparo judgment, in order for the petition right to be respected by authori-
ties, and through criminal provisions, since the Criminal Code for the Federal District (section 215, subsection I11) in fuero comdn
issues and for the Republic in fuero federal issues, provides that unduly preventing a request from being filed and processed is con-
strued as an abuse of power.

68 D.0., 28 Jan. 1988 (amended by Decree D.O., 24 Dec. 1996).

69 Amparo under review 3609/1957, Genaro Sandi Cervantes, Bol. Inf. Jud., 1958, No. 61-62 and 1966 Report (Informe de 1966), Sec-
ond Chamber (Segunda Sala), p. 135. In jurisprudence, the Court has ruled that section 8 of the Congtitution is violated if, after 4
months from the date a written petition from a private party is received by the authority, no response is issued (Appendix to Vol.
CXVIII, thesis 767, 188 and 470); in other decisions the Court has established the variability of the chronological duration of the
“brief term” concept, since in some instances it has estimated that this may be five days, while in other instances it may be up to ten
days. (Amparo under review 6023/1954, Maria Cervin de Perata, Bol. Inf. Jud., 1955, No. 2953; and Amparo under review
1799/1955, LuisVaenciaRojas, Bol. Inf. Jud., 1955, No. 3286.

70 Deemed refusal is the legal term used when, upon the authority failing to expressly issue a decision, within the terms provided for
under this law or other laws governing the case in question, it is understood that the request made by an individual is denied.

7 Thelack of legal grounds and foundation underlying the deemed refusal may not be challenged before the Courts, since it is not an
act of power per se and therefore the formality requirements to be fulfilled by legal acts are not applicable. Only the essence of the
refusal may be challenged, not its lack of formality. See decision rendered by the Second Collegiate Administrative Tribunal of the
First Circuit “Deemed Refusal. May Not Be Challenged for Lack of Grounds and Foundation,” 7 SJ.F. 331 (June 1991). The
deemed refusal resolution, sinceitisalegal fiction that originates in the silence of administrative authorities, isintended to provide
the grounds for action, which, when implemented, allow the plaintiff to bring an action for annulment in substitution of the express
act; thus, even though the negative silence constitutes the challenged act, the truth is that it is not areal administrative resolution,
since it lacks the will of the issuing authority; this is why interpretation processes may not be made, and challenge may not be
alowed on the grounds that the constitutional requirements of foundation and motivation are lacking, sinceit is merely afiction that
comes into legal existence at peoples’ will and, hence, only the essence of the refusal may be examined. Direct amparo 122/91,
Fivisa, S.A. de C.V. (25 April 1991) (voted unanimously; Justice: CarlosY anez; Secretary: Mario de Jesis Sosa Escudero).

72 |nthis case, it is not proper to make an application for the revision recourse contemplated under LGEEPA, before the very authority
which incurred the deemed refusal, according to the decision made by the Second Collegiate Tribunal of the Sixth Circuit. “ Deemed
Refusal, May Not Be Challenged Before the Very Authority Responsible for It.” Direct Amparo 394/91, GloriaVioleta Contreras, 14
(2) SJF. 671 (9 May 1991) (voted unanimously).
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In addition, LGEEPA grants private parties the right to file a revision recourse whenever they consider that
the authorities' denial to provide the requested information affects their interests. It is worth emphasizing that,
besides administrative recourses, private parties may avail themselves of other legal instruments to demand that the
information be provided: the amparo recourse, compelling authorities to respect the petition rights granted under
the Constitution, and criminal recourses, since the criminal Code for the Federal District, in fuero comin matters,
and the entire Republic, in fuero federal matters, states that unduly preventing the filing or the processing of a
request by public employeesis construed as a misuse of power (Section 215, part 111).

3.2 Disclosure of Non-Compliance Findings
The findings pertaining to industrial verifications are publicly disclosed in several ways.

Semarnap submits aYearly Activity Report which includes a chapter devoted to the progress achieved in the
implementation of the inspection and enforcement program involving industrial pollution sources. Every second
year Semarnap must prepare and publish detailed reports concerning the state of the country with regard to eco-
logical equilibrium and environmental protection, including the outcome of inspection and enforcement actions.
Reports covering the 1991-1992 and 19931994 periods have already been published; the 1995-1996 Report on
the State of Ecological Equilibrium and Environmental Protection (Informe dela Stuacién General en Materia de
Equilibrio Ecoldgico y Proteccion al Ambiente) is currently being drafted.

LGEEPA provides that the Secretariat shall publish the Ecological Gazette (Gaceta Ecoldgica), an instru-
ment which will include information regarding activities undertaken by federa environmental authorities.

The Genera Directorate for the Coordination of Bureaus (Direccion General de Coordinacion de Delega-
ciones) of Profepa publishes a Monthly Activity Report which provides details about all inspection and verification
visits undertaken.

Since August 1996, Profepa has been maintaining an Internet homepage containing information on the
Procuraduriaitself, environmental legislation, industrial verification, enforcement of regulations regarding natural
resources, popular complaints filed, and training activities conducted by Profepa (<http://semarnap.gob.mx/Pro-
fepalindex.htm>). In addition, Profepa periodically disseminates, through mass communication media, reports on
its inspection and enforcement actions.

3.3 Complaints and Denunciations as Compliance Indicators

The Environmental Program asserts that complaint and commitment follow-up is an important line of action that
will alow the fostering of citizen participation in the inspection and enforcement of environmental legislation. The
purpose behind thisis to ensure that complaints are systematically registered and followed up in an efficient way
through classification and priority assignment. In addition, the strengthening of the popular complaint system, con-
templated under environmental laws, will be achieved through the creation of a social enforcement system that
emphasizes the joint responsibility of government and social groups. The popular complaint procedure is the
instrument through which any person may notify the competent authority of any fact, action or omission, under
Federal jurisdiction, that islikely to produce ecological imbalances or cause environmental damage, in violation of
the provisions of LGEEPA and other legal provisions regarding the environment.

The Genera Directorate of Complaints and Denunciations (Direccion General de Denuncias y Quejas) of
Profepaisin charge of establishing and operating the popular complaint system. This program is mainly concerned
with receiving, analyzing, investigating and, where warranted, forwarding to the competent authority the com-
plaints and denunciations made by citizens and representatives from the public, social service and private sectors
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in regard to ecological issues and environmental protection.”® Upon complaints being received at public offices
located in the state and Mexico City bureaus, either by telephone or in writing,™ this General Directorate classifies
and records them by assigning a folio number. Once the case has been analyzed and assessed, it is handed over to
the competent authority or the appropriate division of the Procuraduria, so that it can be dealt with.

Profepa is decentralizing responsibility for responding to complaints and denunciations. Central offices will
retain responsibility for program design and follow-up, as well asfor comprehensive data management and assess-
ment. The intention is to improve the capacity of Profepa’s state/civil offices.

In addition, the reports show non-compliance patterns in each state, and by pollution source. The reports also
include a classification of complaints according to pollution sources. Thirteen categories of contamination sources
are contemplated under this classification: 1) street-selling activities; 2) activities carried out at home; 3) public
spectacles; 4) clandestine establishments; 5) commercia establishments; 6) stables and barns; 7) socia groups;
8) industries; 9) urban infrastructure; 10) private parties; 11) public servants; 12) transportation; and 13) unknown
Sources.

One of the goals pursued by the National System for Popular Complaint Management is to project, from the
complaints received, an outlook of the social perception regarding the degree of environmental compliance. It must
be borne in mind that complaint statistics refer exclusively to the allegations originally made by complainants and
do not necessarily imply any responsibility on the part of the industries targeted, in terms of non-compliance with
laws and regulations.

Popular complaints are, undoubtedly, a necessary mechanism for any legal enforcement system. Their sig-
nificance lies in the fact that they constitute an instrument which involves society in enforcement tasks, thereby
multiplying the institutional capacity of the Procuraduria. In this connection, the Environmental Program consid-
ers the strengthening of the popular complaint system pertaining to environmental matters, as a main strategy, and
supports the creation of asocia enforcement system.

Likewise, the National System for Popular Complaint Management aims at ensuring that complaints are sys-
tematically registered and efficiently followed up through classification and priority assignment.” Based on the
data produced by the system, conclusions may be reached in terms of compliance levels on aresource by resource
basis by comparing the number of complaints received during specific time periods. Likewise, the efficiency level
in dealing with complaints and denunciations may be measured by comparing the number of complaints filed and
the number of those which were processed and resolved within a specific period of time.

In order to make better use of the data produced by the National System for Popular Complaint Management,
it may be useful to provide additional classification indicators. For example, it may be useful to compile data such
as. a) the number of complaints processed by Profepa, aswell as of those which were handed over to other agencies
or government levels; b) the register of complaints, by federate entity and municipality; ¢) the number of complaints
against private and public sector corporations; d) the classification of complaints by industria activity; €) the com-
plaints filed by individuals or socia organizations; f) the number of inspection visits triggered by complaints; and
) decisions underlying the resolution of complaints and denunciations. Thisinformation could be presented in peri-
odic reports publicly disclosing the particulars and follow-up of each complaint or denunciation made.

73 Semarnap Bylaws § 77(11 & 111).

7 Inthe near future, it will be possibleto file complaints and denunciations viathe Internet, through the Complaints and Denunciations
Module available through Profepa’ s web site.

5 |t isimportant that the significant number of complaints and denunciations received be prioritized, for not doing so could cause dis-
tortions in enforcement strategies by allocating resources to solving problems which are not pressing. In the words of Stephen
Breyer: “Study after study shows that the public’s evaluation of risk problems differs radically from any consensus of expertsin the
field. Risks associated with toxic waste dumps and nuclear power appear near the top of the public’s list of concerns, which more
directly influences regulatory agendas.” Breaking the Vicious Circle Toward Effective Risk Regulation, (1993) p.33.
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Public Participation in Inspections. The State of Nuevo Leon

It has been considered necessary, at least by one state government, to create programs that allow citizens and social
organizationsto participate in industrial verification tasks. In this connection, the State of Nuevo Ledn has devised
amechanism allowing the presence of neighbors, affected parties or complainants during the course of inspection
vigits, in accordance with the provisions of the Ecological Compact subscribed to in May of 1992 by the socid,
industrial and commercial sectors and by the state government.””

This program has the objectives: to have the business or denounced party make amoral commitment regard-
ing environmental compliance; to provide complainants or neighbors access to information that would otherwise
be restricted, such as the causes for non-compliance and sanctions imposed; and to prevent corruption.

From a risk communication perspective, the mechanism introduced by the State of Nuevo Ledn allows the
neighboring community or complainants to be aware of what actually goes on in the business inspected, aswell as
measures imposed to correct any irregularities. Thus, social participation in inspection and enforcement issues
contributes to the development of an environmental conscience and sound practices, not only within inspected
businesses but aso among complainants and neighbors.

76 This section is based on the paper by Dr. Ma. Del Carmen Carmona: Access to information: alternatives available in the national
legislations of the Region, delivered at the second session of the North American Conference on Environmental Law, Phase Il :
“Towards Effective Mechanisms for Public Participation, ” Coolfront, West Virginia, USA, (1993), at 43.

77 At the federal level, Joint Committees for the Inspection and Surveillance of Natural Resources are in place; the most important
socia players at the local level are assembled in order to collaborate with Profepa in the surveillance of fisheries, forests and traffic
of wild flora and fauna. The purpose of these committees is to organize the community’s support of law enforcement. Currently,
there are 32 Joint Committees for the Inspection and Surveillance of Forests, in 9 states, and 16 Joint Committees and 39 Joint Sub-
committees for the Inspection and Surveillance of Fisheries, in 16 states.
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4 The Role of Industry

4.1 Legal Obligations of Industry Related to Monitoring and Reporting Compliance

411

This section will review the laws which prescribe the obligations of industry pertaining to: @ measuring toxic
releases, discharges or performance parameters; b) keeping records of activities, and ¢) reporting information on
regulated activities. Regulations in force regarding air, hazardous wastes, noise and water pollution are reviewed.”

Regulation under LGEEPA Regarding the Prevention and Control of Air Pollution™

Section 17 of this Regulation sets forth the obligations to be fulfilled by businesses in regard to the measurement
of toxic releases, the recording of activities, and the reporting of information pertaining to those activities that have
an impact on the quality of air, in the area where they are located.

In connection with the measurement of toxic releases, the regulation requires that those responsible for
fixed sources under federal jurisdiction which rel ease gases, odors or solid or liquid particul ate into the atmosphere
do the following:

« set up aninventory of their toxic releases into the atmosphere in the form prescribed by Semarnap;
« install platforms and sampling ports;

* measure their toxic releases into the atmosphere, record the findings in the form prescribed by Semarnap,
and forward the records to the Agency, whenever it so requests; in the Mexico City Metropolitan Area
(ZMCM), the Secretariat requests the yearly presentation of operating or industrial verification records
about facilities located in the area and their toxic releases; and

« perform perimeter monitoring of their pollutant releases into the atmosphere whenever the source
involved is located in urban or suburban zones, borders protected natural areas, or, in the opinion
of Semarnap, the facility might cause severe degradation to ecosystems, given its operating
characteristics, the raw materials utilized or the products and byproducts manufactured.&

The Regulation also requires that those responsible for fixed source rel eases keep records regarding the oper-
ation and maintenance of their process and control equipment.8! In terms of reporting the activities carried out by
industrial facilities, section 21 of the Regulation states that those responsible for polluting sources shall submit to
the Secretariat, in February of each year, and in the prescribed form, operating records containing documentation
pertaining to the number of polluting sources, the consumption of fuel and the emissions report, among others.

This information allows the building of inventories of fixed source releases into the atmosphere, which are
used for the purpose of ascertaining the quantity and trend of such releases, establishing emission levelsin air qual-
ity standards, and setting toxic release control priorities. Currently, seventeen Mexican cities have their own inven-
tories of fixed source emissions into the atmosphere.

78 1t must be pointed out that reference is made to regulations currently in force, which are yet to be amended in the light of the 1996
reform to the LGEEPA.

7 D.0., 25 Nov. 1988.
80 817 (1, 1V, & V).
81§17 (VI).
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4.2

Regulation under LGEEPA Regarding Hazardous Wastes.

This Regulation establishes a system requiring that statements and reports be filed in connection with the handling
of hazardous waste, including activities that generate waste, the volume and type of waste transported, stored,
recycled, treated or disposed of on a yearly basis, as well as of the companies involved in such activities. Thus,
waste-handling statements provide the basic information needed to track down wastes, from their generation and
shipment to their treatment and final disposal. Industry is required to maintain monthly records (manifests) per-
taining to the generation, transfers, transport and final destination of hazardous waste within the national territory.

Specificaly, industry must submit manifestsfor: a) hazardous waste generation; b) hazardous waste delivery,
transportation and reception ; ¢) semiannual report on hazardous waste sent to recycling, treatment, incineration or
confinement; d) semiannual report on hazardous waste received for recycling or treatment; €) monthly report on
hazardous waste confined in final disposal sites; and f) manifests pertaining to spills, infiltration, discharges or
flows of hazardous waste.

Regulation under the National Waters Act®

Pursuant to the National Waters Act, industrial facilities must install and keep in good working condition metering
devices and sampling ports used to verify that discharge volumes and pollutant concentrations conform to the para-
meters set forth in the discharge permits, and they must monitor the quality of discharged or leaching wastewater.
Businesses are required to keep all monitoring records for at least three years.

Finaly, industry is obligated to report to the CNA any changesin theindustrial processes utilized, whenever
such changes may alter the characteristics or volumes of wastewater that prevailed at the time the discharge permit
was issued. In addition, industrial facilities must inform the CNA of any pollutants present in the wastewater they
generate as a result of the industrial process used or the services carried out, that were not considered in the spe-
cific discharge conditions originally established.

Regulation of Noise Emissions®

The Noise Emission Regulation does not impose measuring or recording duties on manufacturers. The only oblig-
ation contemplated is of a generic nature and related to providing competent authorities with the information that
may be requested on excessive noise emissions, in accordance with the provisions of the law.

Industry participation

An outstanding example of Mexican industry participation in environmental compliance efforts is the Environ-
mental Protection and Industrial Competitiveness Program, which constitutes along-term commitment on the
part of industry and the environmental authority to cooperation and promotion.

This Program was endorsed by Semarnap, the Confederation of Industrial Chambers (Concamin)& and the
Secretariat of Commerce and Industrial Promotion (Secofi). The Program includes objectives, actions and com-
mitments from the public sector as well as from the industrial sector, and it has generated a new interaction
between Mexican environmental authorities and the industry. Highlights of the Program include:8

< environmental regulation and competitiveness, seeking to develop a normative plan which promotes
environmental efficiency and total quality inindustrial processes, through a preventive approach and the

82 D.0. 12 Jan. 1994.
8 D.0O. 6 Dec. 1982.

84 Concamin is a private organization with 67 associated chambers and 25 industrial associations. Its mandate includes the representa-
tion, defense and promotion of industry. Thus, it represents the interests of the industrial sector that generates 34% of the grossinter-
nal product, and employs 24% of the labor population.

85 Environmental Protection and Industrial Competitiveness Program, at 118.



Mexican Policy and Practice with Indicators of Effective Environmental Enforcement I Al

reduction of wastes and emissions, in the framework of ajoint and agreed-upon effort toward long-term
environmental standardization, and the analysis and design of economic instruments and incentives;

environmental self-regulation, tending toward devel oping and encouraging industry initiatives and
voluntary programs for environmental protection, through commitments regarding environmental audits,
substitution of consumables, technological modernization, energy efficiency and recycling; voluntary
environmental management systems will be promoted, and clean production will be encouraged;

environmental impact assessment, seeking that micro and small industries and all the businesses
located in industrial zones or parks, are regulated according to legislation and through Mexican Officia
Standards or other efficient instruments; environmental assessment will be applied only to large
industrial projects of federal interest located in critical or environmentally sensitive areas,

administrative simplification and rationalization of the regulatory process, aimed at the
consolidation of the license and permit systems for industries, establishing the bases to fuse
the required information about air emissions with the hazardous wastes generation reports; and

an environmental information system, shared between industry and the authorities,
that may direct decisions, document environmental processes and favor technological change.

When presenting this Program, the President of Concamin made two important assertions:

Though the government has the duty of verifying compliance with the law and to promote desirable action, dis-
couraging undesirable ones, this cannot be done without everybody’s cooperation. (...) In the transit toward sus-
tainable devel opment, more than ever, the participation of the private sector through mechanisms of dialogue and
joint actionsisrequired, since civil society has acquired the responsibility of perfecting the social organization and
the market under state coordination.

And in relation to the enforcement of national legal norms, he emphasi zed:

...regarding environmental standardization and compliance, we will have to incorporate in our actions the
expanded notion of sovereignty, not only in the sense of territorial and geopolitical dimensions, but that of the
integrity of the territory and its biological diversity, human health and that of the ecosystems.

4.3 Voluntary Compliance Mechanisms

LGEEPA contains legal provisions alowing businesses to establish self-regulatory environmental processes to
improve their environmental performance. According to section 38 of LGEEPA % the Secretariat for the Environ-
ment, Natural Resources and Fisheriesisresponsible for:

|.- The development of adequate and environmentally friendly industrial processes, as well as that of environmen-
tal protection and restoration systems, agreed upon with industry, trade and other production activities, manufac-
turers associations, organizations representing a given geographical area or region, institutions devoted to scientific
and technological research and other interested organizations;

I1.- Compliance with voluntary standards or technical specifications relating to environmental issues, that are more
stringent than the Mexican Official Standards or that cover aspects not addressed by such standards, which shall be
established by common agreement with private parties or associations or organizations representing them. To this
end, the Secretariat may promote the implementation of Mexican Standards in accordance with the provisions of
the Federal Law on Metrology and Standardization;

I11.- The establishment of certification systems for processes and products, in order to induce consumption patterns
that are environmentally friendly or that may preserve, improve or restore the environment, subject to the applica-
ble provisions of the Federal Law on Metrology and Standardization; and

IV.- Such other actions that may lead businesses to achieve environmental policy goals which surpass those con-
templated under prevailing environmental laws and regulations.

8 D.0., 28 Jan. 1988.
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It is clear from the mentioned provisions that self-regulatory instruments in Mexico focus on measures
aimed at environmental improvement (development of adequate and environmentally friendly production
processes, as well as of protection and restoration systems) and voluntary compliance mechanisms (compliance
with voluntary standards or technical specifications relating to environmental issues and certification systems for
processes and products).

Two aspects must, however, be emphasized. First, section 38 is declarative but non-restrictive. Thisisto say
that the list of self-regulatory instrumentsis not limited to those referred to in the Act, for subsection 1V alowsthe
undertaking of “such other actions that may lead businesses to achieve environmental policy goals which surpass
those set under prevailing environmental laws and regulations,” such as tradeoffs and delegations.

Second, section 38 deals with self-regulatory instruments in a generic way, leaving the specifics to the Fed-
eral Government or the Mexican Official Standards.

For the purpose of making legal provisions operative, Semarnap set up the Environmental Protection and
Industrial Competitiveness Program (Programa de Proteccion Ambiental y Competitividad Industrial). This spe-
cial program involves long-term innovative changes dealing with deregul ation and self-regul ation aspects, with the
aim of harmonizing the industrial sector and furthering its modernization according to international trends. This
program recognizes that competitiveness is a key factor for economic growth, job creation and income growth in
the country. Both industry and government have committed themselves, through the program, to promoting com-
petitive development by implementing those technol ogies which are best suited to market conditions and environ-
mental regulations.

According to the program, Mexico must provide businesses with opportunities for technological and process
innovations which are environmentally friendly, while striving to achieve synergy between ecologica regulation
and competitive industrial development. This must be done through long-term concerted regulatory frameworks,
self-regulation, administrative streamlining, support of technological innovation, decentralization and tax incen-
tives.

The strategy also encompasses the promotion and implementation, by the private sector, of a new generation
of voluntary standards devised by the International Standardization Office, the SO 14000 series, which incorporates
environmental management into total quality standards. These standards areincreasingly gaining significancein the
international arena, as they propose technological and administrative behavioral patterns aimed at pollution preven-
tion, waste minimization and input substitution. The Environmental Program of the Federal Government considers
that it is “extremely important to promote [these standards] and strive to get a growing number of businesses to
adopt them, since they are more cost-effective than regulations unilaterally imposed by authorities.”8”

87 According to the Secretariat of Trade and Industrial Development (Secofi), “the adoption of quality assurance standards by domes-
tic companies, such as for example the SO 9000, is just beginning.” In Mexico the number of certified businesses is slowly grow-
ing, but it is still very small in comparison with other countries. In 1994, certified companies totaled 3,960 in the United States, 870
in Canada and 85 in Mexico (according to estimates, the number of certified companies in Mexico in 1995 was around 150).
“Increasing the number of businesses which implement quality systems of this nature is fundamental for the promotion of industry
efficiency and the consolidation of the country’s export capabilities.”, Industrial Policy and International Trade Program (Programa
de Politica Industrial y Comercio Exterior) 103-104 (1995).
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The 1997 National Standardization Program (Programa Nacional de Normalizacién 1997)88 is aimed at pro-
moting the development of voluntary NMXs which will be granted widespread recognition by industry and trade
interests, as a self-regulatory mechanism for the business sector. As far as environmental issues are concerned, the
development of the following voluntary standards is contemplated:

Technical Committee on National Standardization of Environmental Management Systems

Subcommittee 1. Environmental M anagement Systems

¢ Environmental management systems—Specification and user guidelines.

< Environmental management systems—General guidelines—Principles, systems and support techniques.
Subcommittee 2. Environmental Audits

« Environmental audit guidelines—General principles governing environmental audits.

¢ Environmental audit guidelines—Auditing procedures.
Part 1: Environmental management systems audit.

« Environmental audit guidelines—Environmental audit qualification criteria.
e Environmental assessment.
Subcommittee 3. Environmental Labeling

« Environmental |abeling—Implementation program—Guidelines, principles, methods
and procedures pertaining to the certification of multiple criteria programs.

« Environmental labeling—Environmental compliance self-statements—Terms and definitions.
¢ Environmental |abeling—Symbology.

e Environmental labeling—Test and verification methods.

» Goals and principles of environmental labeling.

Subcommittee 4. Environmental Perfor mance Assessment

« Environmental performance assessment—A ssessment of environmental performance
of the environmental management system and its relationship with the environment.

Subcommittee 5. Analysis of Life Cycles

e Environmental management—A ssessment of life cycle—Guidelines and general principles.
e Environmental management—A ssessment of life cycle—Inventory analysis.

¢ Environmental management—A ssessment of life cycle—Impact assessment.

« Environmental management—A ssessment of life cycle—Progress assessment.
Subcommittee 6. Terms and Definitions

« Environmental management—Terms and definitions.

Working Group 1

 Guidelines for the inclusion of environmental issuesin product standards.®®

8 D.0., 14 Apr. 1997.

89 The Mexican Ingtitute of Standardization and Certification (Instituto Mexicano de Normalizacién y Certificacion, A.C.) isin charge
of developing these NMXs.
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In order for the implementation of international voluntary standards to become operative, programs aimed at
encouraging the technological modernization of industry, and thus promoting environmental protection, have been
devised.

Thisisthe case of the Metropolitan Zone of Mexico City (ZMCM), where the Industrial Self-regulation Pro-
gram Integrated to the Contingency Plan (Programa de Autorregulacion Industrial Acoplado al Plan de Contin-
gencias) was developed.® This program aims at bringing about more significant reductions in fixed source toxic
releases into the atmosphere than those prescribed by law. The main objective is to issue voluntary compliance
standards that set emission targets of nitrogen oxides (NOy) and volatile organic compounds (VOC) at levels more
stringent than those established under compulsory standards and to exempt those industries that comply with such
standards from the provisions of the Environmental Contingencies Program.®:

At the federal leve, the first standards pertaining to the control of NOx®2 and VOC® were issued, thereby
standardizing the two 0zone precursor groups, as part of a wide-ranging package of standards that will cover sev-
era industrial processes and sectors. This will allow the introduction of voluntary contingency standards for NOx
and VOC emissions, which will be set at a certain percentage below that established by compulsory standards.

Based on the total volume of ozone precursors released into the atmosphere, adetermination will be made as
to what groups of companies (for example: those with monthly outputs under 5 tons) might be exempted from the
provisions of Phase | of the Environmental Contingencies Program, provided that these voluntary standards are
complied with.

With the integration of such standards into the Contingency Program, it is estimated that NOx emissions will
be reduced by 80% (through catalytic reduction with gas re-circulation) while VOC emissions will be curtailed by
90% (through catalytic incineration and vapor recovery). The overall reduction, in terms of tons, will depend on
the significance of releases and the number of participating businesses. The goal is to reduce NOx and VOC emis-
sions by 6,600 tons and 6,900 tons per year, respectively, assuming that the 22 industrial facilities that are respon-
sible for the highest release volumes of ozone precursors participate in the program.

Besides these compliance programs, other efforts have been made to promote self-regulatory measures. The
National Institute of Ecology (Instituto Nacional de Ecologia) has entered into self-regulation agreements with

90 1995-2000 Program for Improving Air Quality in Mexico City, Semarnap, Mexico City Government and State of Mexico Govern-
ment (1996), at 148.

91 1d, at 235-237. The Environmental Contingencies Program outlines the actions that are adopted in the ZMCM in the event that air
pollution exceeds certain limits, thereby exposing the population to pollution levels that entail health hazards. The Program affects
industries, since it mandates that activities be curtailed during atmospheric contingency periods by as much as 30% or 40%.

NOM-097-ECOL-1995, which establishes the maximum permissible levels of rel easesinto the atmosphere of particulates and nitro-
gen oxides by glass manufacturing processes, in the country, D.O., 1 Feb. 1996. This NOM considers that industrial processes used
in the manufacturing of glass, in Mexico, release significant amounts of particulate and nitrogen oxides which, besides contributing
to atmospheric pollution, are precursors of secondary compounds such as ozone. Thisiswhy it is necessary to control them through
the setting of maximum permissible limits in order to prevent, limit and reduce toxic releases, thus improving air quality and the
well-being of the population. Under this NOM, the following zones are considered critical asaresult of the existing high concentra-
tions of pollutants in the atmosphere: the metropolitan zones of Mexico City, Monterrey and Guadalajara; the urban centers of
Coatzacoalcos-Minatitlan, in the State of Veracruz, Irapuato-Celaya-Salamanca, in the State of Guangjuato, TulaVito-Apasco, in
the State of Hidalgo, Industrial Corridor of Tampico-Madero-Altamira, in the State of Tamaulipas, and the Northern Border Zone.

93 NOM-075-ECOL-1995, which establishes the maximum permissible levels of releases into the atmosphere of volatile organic com-
pounds originating in the water-oil separators processin oil refineries, D.O., 26 Dec. 1995. In devising thisNOM it was considered
that, in their production processes, the domestic oil refineries use water-oil separators of various types which release significant
amounts of volatile organic compounds that are precursors of secondary compounds such as ozone. This is why it is important to
permanently control thistype of release, by setting maximum permissible levels. The standard provides that at least 95% of volatile
organic compounds (VOCs) must be controlled in water-oil separators, through the use of fixed or mobile roof covers. In each sepa-
rator where covers or control systems are installed, for the purpose of preventing releases of volatile organic compounds into the
atmosphere, industrial security aspects must be taken into account. Those responsible for the refineries must inform the Semarnap of
any major maintenance work planned or unforeseen equipment breakdowns, and the estimated repair time.

9 |n addition, the 1997 Work Program of Semarnap, supra note 34 states that: “over 70 businesses from the Mexico Valley industrial
sector committed themselves to respect the environmental self-regulation agreements subscribed with Semarnap. This means that
they will voluntarily adhere to rules that are more stringent than the ones officially in force.”

9
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various companies, calling for reduced toxic releases and improved environmental management. The agreements
entered into include:®s

 Grupo Industrial Bimbo signed a self-regulation agreement calling for the reduction of toxic releases, the
acquisition of monitoring equipment, and the intensification of the maintenance program and ecol ogical
training. A second agreement provides for the reduction and sound management of waste as well asthe
renewal of the motor vehicle fleet.

» Grupo Coca Cola Femsa, for its part, undertook to modernize its diesel-fueled vehicles and to voluntarily
outperform the emission standard set in Mexican Official Standard NOM-045-ECOL -1996 by 30%.%

 Detergent makers Colgate-Palmolive, Fabrica de Jabhon La Corona and Procter & Gamble agreed to
environmental self-regulation and set for themselves maximum permissible toxic release levels lower
than the standard in force.

4.4 Environmental Audits

Pursuant to the LGEEPA, the environmental audits must include “ undertaking a methodological scrutiny of oper-
ations carried out by facilities, with respect to the pollution and risk they generate, as well as ascertaining the
level of compliance with environmental regulations, international standards and sound engineering practices,
for the purpose of imposing such preventive and remedial measures which are deemed necessary for the protection
of the environment.”9” Thus, an environmental audit implies a systematic assessment of whether or not administra-
tive procedures, production activities and commercial practices carried out by the audited company are adequate
and consistent with legal obligations, institutional guidelines, standards and other applicable provisions governing
environmental protection.

Within Profepa, the Subprocuraduria for Environmental Auditing (Subprocuraduria de Auditoria Ambien-

tal) isthe division responsible for this area. The policy followed by this Subprocuraduria in regard to such audits
is intended to encourage private parties to come before Profepa and arrange for an environmenta audit. The
agreement between the authority and private parties is made officia through two legal instruments: 1) Working
Agreements, under the terms of which the audit is launched and the involved party commits itself to abide by its
outcome; and 2) Ecological Compliance Agreements, subscribed to at the end of the audit for the purpose of
setting out the appropriate preventive and remedial programs, as well as the implementation deadlines to be
adhered to by the audited party. The deadline to comply with the programs is based fundamentally on
environmental protection priorities aswell as on the level of environmental compliance.%

95 40 Ecological Gazette (Gaceta Ecoldgica), (Fall 1996), 5-6.
9% This NOM was published on 22 April 1997, in the Official Gazette (Diario Oficial) of the Federation and contains more stringent

specifications than those established in the previous standard, NOM-045-ECOL -1993, which has been repealed.

97 LGEEPA § 38 Bis. The rest of this section states the following: “The Secretariat shall develop a program aimed at promoting the

el

®

undertaking of environmental audits, and shall be able to supervise their execution. To thisaim, it shall: |.- Set the terms of reference
establishing the methodology to be followed when environmental audits are conducted; 11.- Design a system for the approval and
certification of environmental experts and auditors, stating the procedures and requirements to be met by those interested in joining
the system, provided that the provisions of the Federal Act on Metrology and Standardization are complied with. To thisend, it shall
set up atechnical committee made up of representatives from research ingtitutions, professional colleges and associations and indus-
try organizations; |11.- Develop training programs for environmental inspections and audits; IV .- Establish arewards and incentives
program that will help to identify those industries which duly comply with the commitments arising from environmental audits; V.-
Promote the creation of regional support centers for small and medium-sized industries, with the aim at facilitating the performance
of auditsin these sectors, and VI.- Expressly agree to or arrange for, with individuals and public or private corporations, the under-
taking of environmental audits”

In those instances where the audited party is not able to fulfill the commitments set forth in the Ecological Compliance Agreement,
Profepa may grant an extension, provided that the business satisfactorily proves that: a) it has not been able to start complying with
its obligations for reasons beyond its control, or b) there have been delays in the implementation of the programs for the same rea-
sons.
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Performing environmental audits of those businesses which pose the greatest threat to the population or the
environment is one of the main objectives pursued by Profepa. Whenever afacility is considered highly hazardous,
islocated in an environmentally fragile region, or significantly impacts on the environment, it may be subjected to
an audit by Profepa. However, any business may be audited at any time. Currently, authorities try to devote their
time and resources efficiently to those industries which represent a higher level of risk for the environment, public
health and security. In addition, special emphasis has been placed on public sector industries. The environmental
audit program has mainly focused on industrial activities deemed to be of high priority both in terms of the risk
they pose and the significance of their participation in national exports. Large public sector corporations, such as
Pemex, Comision Federal de Electricidad and Ferrocarriles Nacionales de México are involved in the program,
and so are private sector corporations such as Cementos Mexicanos (Cemex), Pefioles, Altos Hornos de México,
Nestlé, Ford Motor Company, General Motors de Mexico, Nissan Mexicana and other companies belonging to the
chemical, textile, foodstuffs and |eather industries, amongst others.

Nevertheless, the Environmental Program specifiesthat the environmental audit strategy “will be extended to
al industriesin general, particularly those which participate in trade flows that take place within the framework of
free trade agreements, as well as those which, totally or in part, destine their production to export markets any-
where in the world.”® Thus, in the 1996-1997 Activity Report of Semarnap isindicated that environmental audits
will be performed in the automobile, petrochemical, chemical, mining, foodstuff and beverages industries, among
the most prominent.

The results obtained by Profepa with respect to environmental audits are as follows. according to reports
from Profepa, from 1992 to December 1997, 886 industrial facilities are inside the audit program in 31 states, of
which 817 have been completed and 69 are still in progress. Regarding action plans, 330 are at the agreement
stage, 332 are till in progress, and 155 have been complied with.

Once audits are completed, companies are subjected to a periodical follow-up for the purpose of verifying
adherence to the provisions contained in the Ecological Compliance Agreements. This is a thorough follow-up,
and the authority requires the industry to submit reports and copies of invoices to verify the acquisition of the
agreed-upon equipment or materials, and to show the studies conducted, permits obtained, procedures, schedules,
and all kinds of elements that prove compliance with the assumed commitments.

Once an industry complies satisfactorily with the technical specifications established in the action plans and
has shown that it runs a permanent and specific program for environmental protection, Semarnap awardsthe Clean
Industry Certificate. The main objectives of this certificate are: to protect the environment and promote the devel -
opment of an environmental culture in industry; to distinguish those businesses that, through audits and compli-
ance with the action plans, have accepted voluntarily the responsibility of protecting their employees, the
neighboring community and the environment; and to encourage in consumers the habit of acquiring products man-
ufactured by industries that observe good environmental practicesin their production processes.

Of the businesses that have complied with the action plan, 115 have been awarded the Clean Industry Cer-
tificate. The certificate will be valid for one year and can be renewed for another year, subject to request of the
industry and the result of a revision conducted by a specialized consultant who guarantees that the conditions
under which the certificate was awarded are still in place or have been improved. Profepa has the right to cancel the
certificate if the business fails to comply with the environmental legislation or the action plan resulting from the
environmental audit.

9 1995-2000 Environmental Program, Semarnap, 119.
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Profepa highlights as an achievement of the environmental audit program the fact that no accidents have
occurred in audited businesses.1® In other words, where audits are performed, the level of environmental risk of an
industrial facility is significantly reduced. That fact that virtually no accidents have occurred in the audited busi-
nesses means that the preventive approach of audits is working, and that risk and security issues are being dealt
with adequately.

It is worthwhile underlining two of the additional advantages of environmental audits within the scope of
compliance. Based on the experience of environmental authorities, Profepa can depend on some criteria for the
development of compliance indicators. As a voluntary compliance mechanism, including non-regul ated aspects,
environmental auditing generates significant information that enables the agency to devise compliance indicators
for each type of release and industrial sector involved. This is because the information resulting from an environ-
mental audit has already been verified by the authority. It is not based on industry statements, or inspection visits
that could be focused on a specific feature of an industry. The environmental audit goes through, in avery detailed
and comprehensive way, all the production and administrative processes of a business, giving a comprehensive
body of information. In addition to alowing for an integrated analysis of the prevailing conditions in the audited
business, this procedure frees human and technical resources so that they may be allocated to inspection and
enforcement tasks. Inspections now can be targeted to those industries which pose significant risks or which are
not complying. Certainly, the benefit of environmental auditing is that it widens the maneuvering and action mar-
gin of environmental authorities

100 Of the 817 finished audits, only in one industry did afire occur, because of an electric short circuit. Therisk of such an accident was
noted among the urgent measures to be implemented by the industry, but the accident occurred before they could be put in place
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Appendix A: List of Interviews

1. Procuraduria Federal de Proteccion al Ambiente (Profepa)
2. Instituto Nacional de Ecologia (I.N.E.)

3. Lic. AquilinoVazquez Garcia, Servicios de Consultoria Juridica Ambiental, Mexico City, Mexico
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Glossary of Acronyms

ACE Any Credible Evidence Rule

AFS AIRS Facility Subsystem

AIRS Aerometric Information Retrieval System

ANS American National Standards Institute

CAA Clean Air Act

Cal/EPA Cadlifornia Environmental Protection Agency

CAM Compliance Assurance Monitoring Rule

CBI Compliance Biomonitoring Inspection

CEC Commission for Environmental Cooperation

CEl Compliance Evaluation Inspection

CEM Continuous Emissions Monitoring

CERCLA Comprehensive Environmental Response, Compensation and Liability Act
CFR Code of Federal Regulations

CMA Chemical Manufacturers' Association

cCsl Compliance Sampling Inspection

CWA Clean Water Act

DEC Department of Environmental Conservation (New York)

DEP Department of Environmental Protection (several state agencies)
DEQ Department of Environmental Quality (severa state agencies)
DI Diagnostic Inspection

DMR Daily Monitoring Report

DTSC Cdlifornia Department of Toxic Substances Control

ECOS Environmental Council of the States

ELP Environmental Leadership Program

EMS Environmental Management System

EPA U.S. Environmental Protection Agency

EPCRA Emergency Planning and Community Right-To-Know Act
ESAP Environmental Self-Assessment Program

EPTDD Enforcement Planning, Targeting and Data Division in OECA
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FIFRA
FMF
FOIA
FTTS
GAO
GEM|
Gl
GPRA
HPV
HRS
HWRP
IDEA
IFG
1SO
IT™
LDF
LQG
MACT
M2P2
MOA
MOU
MSWG
NEPPS
NESHAP
NPDES
NOx
NSPS
OECA
0IG
PADEP
PAI

PCI

Federal Insecticide, Fungicide and Rodenticide Act
Massachusetts Facility Master File

Freedom of Information Act

FIFRA/TSCA Tracking System

US Genera Accounting Office

Global Environmental Management Initiative
Geographic Initiative

Government Performance and Results Act

High Priority Violator

Superfund Hazard Ranking Score

Hazardous Waste Reduction Plan

Integrated Data Enforcement Analysis database
Inspection Frequency Guidance

International Standards Organization

I nspection Targeting Model

Land Disposal Facility

Large Quantity Generator

Maximum Achievable Control Technology

Multimedia Pollution Prevention Program (New York)
Memorandum of Agreement

Memorandum of Understanding

Multi-State Working Group on Environmental Management Systems
National Environmental Performance Partnership System
National Emissions Standards for Hazardous Air Pollutants
National Pollution Discharge Elimination System
Nitrogen Oxides

New Source Performance Standards

EPA Office of Enforcement and Compliance Assurance
Office of Inspector General

Pennsylvania Department of Environmental Protection
Performance Audit Inspection

Pretreatment Compliance Inspection
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PCS
PIRG
POTW
PPA
PSD
PSDB
QNCR
RCRA
RCRIS
RECAP
R
SDWA
SEC
sic
sip

STARS
TNRCC
TRI
TSCA
TSDF
TURA
USsT
wQ
X8

Permit Compliance System (water program database)
Public Interest Research Group

Publicly-Owned Treatment Works

Performance Partnership Agreement

Prevention of Significant Deterioration

Point Source Data Base (Texas air enforcement database)
Quarterly Non-Compliance Reports

Resource Conservation and Recovery Act

RCRA Information System (RCRA enforcement database)
Reporting for Enforcement and Compliance Assurance Priorities
Reconnaissance Inspection

Safe Drinking Water Act

Securities and Exchange Commission

Standard Industrial Classification

State Implementation Plan

Sulfur Oxides

Small Quantity Generator

Strategic Targeted Activities for Results System

Texas Natural Resource Conservation Commission
Toxic Release Inventory

Toxic Substances Control Act

Treatment, Storage and Disposal Facility

Toxics Use Reduction Act (M assachusetts)

Underground Storage Tank

Water Quality

Toxic Sampling Inspection
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1 Introduction
1.1 Background

The objective of this paper isto document current and proposed policies and programs for the measurement, doc-
umentation and evaluation of environmental compliance in the United States. It consists of a review of govern-
ment, industry and public initiatives to measure compliance, including the efficacy of the various compliance
monitoring programs. The intent of this report is to review existing compliance measurement programs, to exam-
ine current use and evaluation of compliance data by the US Environmental Protection Agency (EPA) and state
agencies in the context of their enforcement and compliance programs and strategies, and to characterize new
trends in gathering and analysis of compliance monitoring information, including roles of industry and the public
in compliance monitoring.

Compliance of regulated sectors with federal, state and local environmental requirements is crucia to the
success of environmental management in the United States. Measurement of compliance, and of compliance
trends, thus provides critical indicators of the success of federal, state and local environmental regulatory efforts.
Because of the complexity of compliance monitoring and measurement and the resource limitations at all levels of
government, there are a number of key issues. What should be measured/monitored, and by whom, in order to
assure compliance and determine compliance levels and trends? What should be the frequency and thoroughness
of these measurements? Who should determine the priorities?

Compliance monitoring and measurement in the United Statesistied to the history of federal, state and local
environmental regulations which developed during the last three decades. When severe environmental problems
led to passage of major federal environmental laws in the late 1960s and 1970s, the result was the emergence of a
federally-dominated system for defining regulatory and enforcement requirements and for monitoring the state of
compliance. In 1970 the EPA was created as an independent agency in the Executive Branch of the US govern-
ment, and was authorized by Congress to administer most federal environmental laws.! It consists of a headquar-
ters staff and 10 regional offices. The major environmental laws which the EPA administers are the Clean Air Act
(CAA),2 the Federal Water Pollution Control Act or Clean Water Act (CWA),? the Safe Drinking Water Act
(SDWA),* the Resource Conservation and Recovery Act (RCRA),5 the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA or Superfund),® the Emergency Planning and Community Right-to-
Know Act (EPCRA),” the Toxic Substances Control Act (TSCA),8and the Federa Insecticide, Fungicide, and
Rodenticide Act (FIFRA).®

Each federal statute and its accompanying regulations contain specific provisions regarding the EPA’s
authority to conduct inspections, to request information from regulated entities, and to pursue enforcement actions
against persons who violate the law. In addition, many of the environmental statutes require regulated entities to
provide compliance information through self-disclosure as the result of a company audit, or as the result of aciti-
zen suit against a company for violating environmental laws.

1 The Army Corps of Engineers administers the Rivers and Harbors Act and, in coordination with EPA, Section 404 of the Clean
Water Act, 33 U.S.C. 88 1251-1387 (1988 & Supp. 1V 1994); the Department of Interior administers inter alia, the Endangered
Species Act, 16 U.S.C. 88 1531-1534 (1994), and the Surface Mining Control and Reclamation Act, 30 U.S.C. S. 8§ 1201-1328,
(1994); the Department of Agriculture administers the Swampbuster and Sodbuster programs; and the US Coast Guard administers,
in coordination with the EPA, the Qil Pollution Act, 33 U.S.C. 88 2701-2761 (1994).

2 42 U.S.C. §8 7401-7671 (1990).

3 33U.S.C. §§ 1251-1387 (1988 & Supp. [V 1990).
4 42 U.S.C. §§300f-300j-26 (1994).

5 42 U.S.C. §§ 6901-6992 (1976).

6 42 U.S.C. §8 9601-9675 (1986 & Supp. IV 1994).
7 42 U.S.C. §8 11001-11050 (1986).

8 15 U.S.C. §8 2601-2692 (1997).

9 7U.S.C. §8 136-136y (1988).
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1.2

Increasingly, however, the preponderance of actual environmental management, enforcement and monitoring
of compliance with environmental regulations occurs at the state level, because most of the responsibility for car-
rying out the statutory programs has been delegated to the states. Nevertheless, much of the decision-making
which determines state prioritiesis guided by the EPA. EPA’s oversight and control of the setting of many priori-
ties for the state programs has been assured through arange of program-specific federal grantsto the states, which
involve agreements between the EPA’s regional offices and state agencies on detailed work-plans. With respect to
compliance monitoring, for example, these work-plans spell out, program by program, the number of inspections
to be conducted and at what types of facilities.

While the EPA and the states administer federal environmental laws and determine levels of compliance,
major opportunities for rolesin compliance monitoring have also been established for industry and the public. For
industry, numerous compliance monitoring requirements have been established, both statutory and regulatory, for
self-reporting on discharges, emissions and releases. The public is encouraged to participate as awatchdog in com-
pliance monitoring; varying degrees of information are publicly available, with technical support available to pub-
lic organizations under some statutes.

Many of the patterns which have characterized federal-state relationships are now undergoing substantial
change. The pattern of federal dominance is giving way to a system in which states and EPA regional offices will
negotiate priorities, particularly with respect to compliance-monitoring priorities. At the same time, both the states
and the EPA are experimenting with flexible approaches to companies which meet specified environmental crite-
riain order to allow regulatory flexibility in return for internal controls and public reporting which may lead to
superior environmental results.

Although these changes are emerging rapidly and the states are working together to increase control over
defining priorities, the patterns of the last two decades provide the starting point for understanding compliance
monitoring and measurement in the United States. The following discussion will review past, current and emerg-
ing patterns of compliance monitoring as they involve federal and state governments, industry and the public.

Methodology and Organization

The research for this report was drawn from a variety of sources, including interviews, principally with EPA and
state environmental agency officials; reports, policy documents, and studies from EPA, state environmental agen-
cies, industry, public interest groups and academic sources; and on-line searches of EPA, state agency, public inter-
est organization and other web sites.

The paper is divided into three main sections: Government Role in Compliance Measurement; Industry Role
in Compliance Measurement; and Public Role in Compliance Measurement. These roles are not always clearly
distinguishable, hence are characterized in terms of which entity plays the lead role with respect to the subject
under discussion.
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2 Government’s Role in Compliance Measurement
2.1 Overview

As previoudly outlined, while there are important general patterns and discernible trends in the measurement of
compliance in the United States today which extend across the media-specific and other environmental manage-
ment programs, whether state or federal, it is also important to recognize the differences which result from the sep-
arate statutory origins of those programs. In addition, because of differing state priorities and, in some cases,
substantial environmental programs which pre-date the major federal statutes, some significant variations also
result from the differing philosophies between and within the various federal and state environmental protection
programs. Some states also have significant state environmental statute requirements which they monitor in addi-
tion to federa requirements, e.g., solid waste regulatory requirements in several states, non-federal hazardous
waste rules in states such as California and Washington, or Massachusetts’ Toxics Use Reduction Act.1°

EPA’s enforcement programs have developed some common approaches and focuses for determining and
tracking environmental compliance by regulated facilities: for example, differentiating categories of significant
non-compliance for special attention and tracking, or targeting more frequent compliance inspections to facilities
designated as major sources of pollution. The compliance monitoring and assessment strategies of the various
media programs (air, water, solid/hazardous waste) nonetheless remain distinct and separate due to the fundamen-
tal dissimilaritiesin their underlying statutes. Differences in approaches to characterizing and measuring compli-
ance exist not only between programs, but the actual determinations of compliance at the state level can vary
substantially within programs. Some state inspection and enforcement programs, for example, appear far less
likely than othersto regularly track non-compliance or to take enforcement actions, choosing instead to emphasize
working informally with out-of-compliance facilities to correct the violations.

EPA’s Office of Enforcement and Compliance Assurance (OECA) is currently undertaking efforts to link
information about facility, company, and sector compliance across programs, and to ascertain where state pro-
grams appear to have unusually low non-compliance rates. Thisis part of an effort to provide more coherent and
useful information regarding the state of compliance for those responsible for targeting efforts to improve compli-
ance—whether through formal inspection/enforcement processes or through compliance assistance. At the same
time, however, thereis an increasing trend toward decentralization of compliance measurement and environmental
management generaly (e.g., through Performance Partnership Agreements), providing the states with greater
authority in determining their own priorities and objectives.

This section will discuss in more detail US governmental environment compliance measurement strategies
under the following topics: federal and state roles in measuring compliance; systems and methods for determining
compliance; criteriafor determining the seriousness of non-compliance; systems or methods for recording compli-
ance data; encouraging voluntary self-monitoring of compliance; and future directions, including efforts to
broaden the scope of compliance data.

2.2 Federal and State Roles in Measuring Compliance
2.2.1 Federal and State Responsibilities for Federally-Mandated Programs

In the United States, environmental protection is undertaken at all levels of government: local, tribal, state and fed-
era. Federal law establishes minimum standards designed to protect the environment and human health and safety.
These minimum federal standards ensure that no matter where in the country a regulated entity is located, that
entity will be subject to the same federal rules and regulations. This helps ensure a level playing field nationally
between businesses. In addition to the minimum federal standards, states may—and often do—impose more strin-
gent standards. Thus, while baseline programs achieve national uniformity, the added wrinkles of more stringent

10 MA ST 211 88 1-23.
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state standards, as well as the existence of unique state environmental statutes (laws with no counterpart at the
federal level) tend to make the playing field slightly more undulating.

Although EPA is ultimately responsible for administering most environmental laws, the principal statutes
EPA administers, such as the Clean Air Act (CAA), the Clean Water Act (CWA),22 the Safe Drinking Water Act
(SDWA),2 and the Resource Conservation and Recovery Act (RCRA),* allow states to administer parts of the
statutesif the states adopt federal standards as their minimum standards. In addition, states have many of their own
environmental laws which they operate independently of federal law. If a state is administering a federal environ-
mental program, both the state and EPA have the authority to ensure compliance with the law. States with pro-
grams approved by the EPA implement the programs, including the permitting, compliance and enforcement
aspects. If a state is not approved to administer a program by the EPA, the implementation role is undertaken by
one of EPA's Regional Offices. A substantial portion of the funding for administration of the state-delegated pro-
grams is received from EPA in the form of grants, though the actual proportion of federal vs. state funding varies
substantially from state to state.

In arecent memorandum,*s the core EPA functionsin the areas of compliance and enforcement were identi-
fied asthe following:

* setting national priorities;
» monitoring compliance on a national basis;

* assuring national consistency in the implementation and enforcement of federal environmental
requirements,

« taking enforcement actions against corporate violators in significant non-compliance at facilities
in several states, or where states do not address particular violations;

« offering incentives for violators to come into and remain in compliance;

« conducting compliance assistance for high-priority sectors and federally-implemented programs; and
 evauating state performance.

In the same memo, Mr. Herman states that the two key roles for EPA in compliance monitoring are to:

1. develop and enhance tools for states and EPA to use in identifying patterns of non-compliance
and conducting risk-based targeting; and

2. develop and maintain compliance monitoring systems and enforcement response policies to guide
national civil/criminal enforcement programs.

2.2.1.1 EPA Organizational Structure

A2-14

The EPA has a central headquarters and 10 regional offices. In October 1993, EPA reorganized the Agency’s com-
pliance and enforcement programs, consolidating and strengthening compliance and enforcement functionsin one
central office, the Office of Enforcement and Compliance Assurance (OECA). One of the key features of the new
structure is an Office of Compliance organized by commercial sector, rather than by media, with an emphasis on

11 42 U.S.C. §§ 7401-7671 (1990).

12 33U.S.C. §§ 12511387 (1988 & Supp. IV 1994).
13 42 U.S.C. §§ 300f—300j-26 (1994).

14 42 U.S.C. §§ 69016992 (1976).

15 Memorandum from Steven A. Herman, Assistant Administrator of OECA, to Regional Administrators, Core EPA Enforcement and
Compliance Assurance Functions (Feb. 21, 1996).
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tracking sector compliance and providing sector-based compliance assistance. In a memo outlining the reorgani-
zation, EPA Administrator Carol Browner, stated the following with respect to the strategic role of the Office of
Compliance:

One of the key delivery mechanismsfor sector strategieswill be anew Office of Compliance. Working closely with
the other OECA offices, other programs, and the Regions and states, this office will have the lead role for enforce-
ment strategic planning (including targeting for ecosystem protection and environmental justice), inspection target-
ing, data management and integration, compliance monitoring, and compliance assistance. As reflected by the
proposed divisiona structure for this office, the strategic vision for enforcement will be fed by integrated enforce-
ment data and driven by a combination of sector, ecosystem and popul ation-based planning.16

In EPA's statement?” of enforcement and compliance assurance priorities for FY 1996, it states that:

The Office of Compliance is responsible for building an OECA-wide consensus on enforcement and compliance
sector priorities. Headquarters and regional offices incorporate these prioritiesinto their annua planning, generally
through the Memorandum of Agreement (MOA) process.... The three national priority sectors (for FY 1996) are
petroleum refining, dry cleaning, and primary non-ferrous metals, for which both enforcement and compliance
assistance initiatives are underway.... In addition to the three national sectors, OECA and the regions have identi-
fied fourteen additional high-risk sectors that will receive priority attention (in FY 1996). These include: industrial
organics, iron and steel, municipality Combined Sewer Overflows/Sanitary Sewer Overflows (CSOS/SSOs), agri-
culture practices, plastics and synthetics, auto service repair, printing, mining, coal-fired power plants, pharmaceu-
ticals, high chemical releases, electronics, metal finishing, wood products, and boilers and industrial furnaces.

2.2.1.2 State Organizational Structures

States have set up their own bureaucratic structures to handle their varying federal environmental responsibilities
as well as their own state environmental laws. These structures vary greatly from state to state. In many states
where the primary environmental management agency was established subsequent to the creation of EPA, the
design of the state system mimics the federal bureaucratic organization, with offices organized by program: air,
water, toxics and hazardous waste.’® These offices may have regional offices or districts within the state to which
are delegated certain activities. Some states delegate portions of programs to the local level of government (i.e.
counties, municipalities, regional air or water boards, etc.). Caifornia, discussed below, is an example of one state
with a highly decentralized system and considerable delegation to the local level.

Either for historical reasons or because of more recent efforts to reorganize the environmental agency to meet
more effectively the implementation needs of changed state priorities, some states have unique organizational
structures. Among the examples:

» Washington State Department of Ecology is organized around key state industry sectors (aerospace,
pulp & paper, cement, etc.), rather than by media.

» Massachusetts has an integrated, multi-media organizational structure; inspections, rather than being
carried out on the single-media basis common for most state programs, follow a multi-media protocol
negotiated between the Massachusetts Department of Environmental Protection (DEP) and EPA.

e Cdiforniaisan example of ahighly decentralized structure. While California created a central state
agency, Cal/EPA, afew years ago, compliance measurement and analysis activities take place at multiple
levels. Regulation of air pollution, for example, is assumed by 34 different local Air Boards which
operate autonomously, with their own unique rules and policies within the general requirements
established by EPA and Cal/EPA. These Air Boards may span several political boundaries such as
counties, cities, or towns and may cut across others. California s water concerns are handled by nine

16 Memorandum from Carol Browner, EPA Administrator, to All Employees, New Strategic Enforcement Organization (Oct. 12, 1993).
17 Steven A. Herman, “EPA’'s FY 1996 Enforcement and Compliance Assurance Priorities’, Nat'| Envtl Enforcement J. (Mar. 1996).
18 Many of the delegated responsibilities under the FIFRA program are commonly managed by state agricultural departments.
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different Water Resources Control Boards. Regulation of hazardous waste management, site restoration
activities, pollution prevention and waste minimization promotion is undertaken by the Department of
Toxic Substances Control (DTSC), apart of Cal/EPA, with its headquarters staff and 4 regional offices;
but much of the actual inspection and enforcement activities are the responsibility of local governmental
units, such as county health departments and fire marshals.

Differences in Environmental Priorities between States and Federal Government

In the United States, environmental problems and environmental priorities vary dramatically among states and
regions. For example, in Californiathe greatest concerns are with air quality and drinking water. Other statesin the
west (e.g. Nevada) are concerned with nuclear and hazardous wastes because they have become dumping grounds
for these substances. Agricultural runoff and pesticide contamination are the greatest water problems in the Mid-
west, with hazardous and solid waste problems also being of concern. The Great Lakes region is faced with the
challenges of groundwater contamination, agricultural runoff, and aging nuclear facilities, as well as by zebra
mussels which block intake systems at water treatment plants. The industrial Northeastern United States has prob-
lems with non-point and point source water pollution, and with the effects of smog and acid rain. In the Atlantic
States, the protection of bays and estuaries is a top priority, while in Florida, where the water table is so high all
pollution affects drinking water, control of agricultural runoff is a primary concern.

While federa statutory requirements are imposed on the diverse industries, natural environments and politi-
cal cultures of the states, actual implementation of compliance monitoring for federally-based requirements neces-
sarily varies substantially with these differences. The development of the National Environmental Performance
Partnership System (NEPPS) to increase the extent to which states can establish their own priorities for compli-
ance monitoring and other environmental management activities in implementing the federally-mandated pro-
grams reflects these disparate state and regiona situations. In cases where there are strong local environmental
programs and agencies, there may be similar divergences between various local implementation practices within
the state.

Where states have significant environmental requirements beyond those mandated federally, monitoring and
measurement resources are also allocated to determining compliance with those statutes. In Massachusetts, for
example, DEP inspections include review of compliance with the state’'s Toxic Use Reduction Act (TURA)
requirements.

In addition to differences in environmental problems and priorities, states and regions have differing eco-
nomic and political considerations from the nation as a whole, which affect the implementation, level of enforce-
ment and compliance with environmental laws. So athough one of the goals of EPA’s enforcement and compliance
assurance program is to bring about “full compliance with laws intended to protect human health and the environ-
ment” 29 the reality isthat individual states and regions have limited budgetary resources. As a result, each region
or state gives priority to the environmental problemsit considers most pressing in its compliance and enforcement
activities. In addition, as a practical matter, regional and state regulators may take into consideration economic and
political conditions within their jurisdictions when deciding how much of their limited resources to allocate to
compliance activities for a specific facility or for a sector.

Federal and State Roles in Discovering Non-Compliance

Because both federal and state agencies have jurisdiction over environmental matters, it is hard to make general-
izations about which level of government is responsible for specific compliance and enforcement activities
throughout the United States. However, in most US environmental programs, compliance and enforcement activi-
ties take place primarily at the state and local level. The Clean Air Act gives the EPA the authority to set
and enforce national standards to protect human health and the environment from polluting air emissions. Air

19 EPA, EPA Strategic Plan, EPA/190-R-97-002, at 56 (19).
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compliance and enforcement at the federal level is carried out largely by the regional offices, which delegate por-
tions of these responsibilities to the states. Most RCRA and CWA inspections and enforcement activities are also
undertaken by the states. The regional EPA offices perform inspections and enforce when the state is not del egated
for a specific program or portion of the program. In addition, EPA regional offices perform inspections, either
independently or jointly with the states, at selected high priority facilities.

The EPA’s Office of Enforcement and Compliance Assurance (OECA) has the responsibility for ensuring
that the Regions enforce federal environmental laws. To facilitate this effort, OECA and the regions craft detailed
Memoranda of Agreement (MOAS) which specify the compliance and enforcement activities the region and its
states agree to undertake. These MOASs include information on the number of inspections to be undertaken by the
regions, as well as the sectors expected to be targeted specifically for compliance activity. They also contain agree-
ments about the measurement of compliance and enforcement activities.

A major new focusisto try to measure the environmental impact of compliance and enforcement activities,
in addition to the practice of counting the number of compliance and enforcement activities (e.g. the number of
inspections, number of cases completed) that have occurred in the previous Fiscal Year. For example, EPA’s new
Case Conclusion Data Sheets require compliance and enforcement personnel to attempt to quantify volumes of
waste, emissions, discharges, etc., avoided through successful completion of enforcement actions.

The National Environmental Performance Partnership System (NEPPS)
and Performance Partnership Agreements.

In 1995, in order to recognize and accommodate the differences in environmenta problems and priorities anong
the states, and to address the problems inherent in the media grant process, the EPA and State Environmental Com-
missioners joined to establish a National Environmental Performance Partnership System (NEPPS) as a frame-
work for individual Performance Partnership Agreements between the states and EPA. These Partnerships
establish a new working relationship whereby the states determine their overall environmental priorities, and the
EPA and the states negotiate, on an annual basis, the compliance and enforcement work which will be required and
how it will be carried out.

One of the key outcomes of Performance Partnership Agreementsisthat states now can combine two or more
single-media grants into a single Partnership Grant. Such flexibility allows the state to set its own goals according
to its priorities and needs, and to allocate resources accordingly. It aso reduces the time spent on administrative
and manageria oversight activities. One of the challenges of thisinitiative, however, is how best to achieve a bal-
ance between flexibility and accountability. The key to this will be finding better ways to inform and involve the
public. To be successful, the Performance Partnership Agreements should fully reflect the environmental concerns
and interests of the community, and inform the public regarding compliance progress.

Over half of the states negotiated Performance Partnership Agreements for 1997.2 The Performance Partner-
ship process begins with a comprehensive assessment of a state's problems and conditions so that the state can:
1) propose environmental and public health objectives; and 2) develop an action plan as a basis for negotiating an
annual agreement with EPA. The major components of an Agreement include: environmental goals and indicators;
environmental performance agreements; measures of program and environmental performance; public involve-
ment; and joint system evaluation. The annual agreement includes specific roles for EPA and the state, including
how EPA’s oversight will be reduced in those areas of strong performance.

As part of the continuing effort to fulfill the NEPPS undertaking, the EPA and the Environmental Council of
the States (ECOS) have developed core performance measures for FY 1998 which can be incorporated into
individual state/EPA agreements, and which provide a basis for tracking EPA and state progress. These core

20 EPA, Performance Partnerships, 100-F-96-024 (June 1997).
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2.3

performance measures have been developed for each major program area. The measures for enforcement and
compliance assurance include:

1. Outcome measures:
— rates of significant non-compliance by industry sector and medig;

— percent of significant violatorsin each mediathat have new or recurrent significant violations within
2 years of receiving aformal enforcement action;

— environmental and public health benefits achieved through inspection or enforcement activities; and

— results or impact of using state audit privilege or immunity law, state audit policies and state
compliance assistance policies and initiatives for small businesses or particular sectors.

2. Output measures:

— number of inspections conducted, and percentage of total universe of regulated sources inspected
in MOA priority aress;

— enforcement activity initiated, by program;

— average number of daysfor significant violator cases to return to compliance or to enter enforceable
compliance agreements; and

— enforcement activity concluded, by program, including penalty amounts for each category of action.

The joint EPA/JECOS memorandum explains that the core performance measures can be used by both the
EPA and the states to track performance and to explain accomplishmentsto the public, and by the EPA to meet the
requirements of the Government Performance and Results Act (GPRA).2

Systems and Methods for Determining Compliance

Overall, both federal and state compliance assurance systems depend on on-site inspections by federal or state (and
sometimes local) officialsto determineif facilities are complying with federal and state environmental regulations.
The water program isthe one areawhere self-reported data, in the form of Discharge Monitoring Reports (DMRs),
play alarger role than inspections. Parts of the other media programs also tend toward a reliance on self-reported
data. For example, electric power-generating utilities must use continuous emission monitoring (CEM) to demon-
strate compliance with certain aspects of the Clean Air Act; and hazardous land disposal facilities, which are
required to conduct groundwater monitoring, must submit quarterly and annual monitoring reports to demonstrate
that no hazardous constituents have leaked into aquifers due to their waste handling and disposal activities.

The following sections discuss in more detail the role inspections, self-reported data and statutory informa-
tion requests play in compliance assessment programs. Not every program is profiled. For example, detailed infor-
mation on air inspections is provided as an illustration of the range of activities conducted under different
inspections. Each program has its own specific inspection requirements and accompanying guidances. The section
is not meant to be comprehensive as to program-level details.

21 Memorandum from Fred Hansen, Deputy Administrator, EPA, and Harold Reheis, President, ECOS, to Senior EPA and State Envi-
ronmental Officials, FY98 Core Performance Measures (Aug. 20, 1997); Memorandum from Carol Browner, Administrator, EPA, et
al., to Senior EPA and State Environmental Officials, Joint Statement on Measuring Progress Under the National Environmental
Performance Partnership System (Aug. 14, 1997).
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2.3.1 Inspections

2.3.1.1 Role of Inspections

In the air pollution field, on-site inspections remain the most important source of compliance information. Never-
theless, with changesin the Clean Air Act and advances in monitoring technologies, self-monitoring and reporting
are now gaining ground. Inspections, long the backbone of EPA and state compliance programs, are designed to:22

* assess the compliance status of air pollution sources and verify proper self-monitoring and reporting;
* detect and document violations;
« collect evidence to support enforcement actions;

« identify environmental problems and provide information on ways to maintain—and go
beyond—compliance; and

« determine whether compliance orders have been carried out.

While these are the principa purposes of inspections, other functions include:
« obtaining data to support the issuance of permits;
 oversight (in the case of federal inspectors) of state air programs;

« providing information to assist compliance and technology transfer (including pollution prevention
aternatives); and

« providing a presence in the regulated community to deter violations.

To date, the RCRA program, at both the federal and delegated state level, has relied on traditional compli-
ance monitoring tools and techniques (including inspections). According to a 1990 EPA program-wide study of
RCRA 2 this may not be the most effective means of evaluating the compliance status of facilities. RCRA relies
heavily on on-site inspections, yet due to resource limitations and the extremely large number of entities in the
RCRA-regulated universe,?* inspectors can only visit a small percentage of facilities in any given year. It is esti-
mated that only about one-third of all hazardous waste generators has ever had even a single RCRA inspection.
Traditionally, the program uses inspection resources to focus on treatment, storage, and disposal facilities
(TSDFs), which due to statutory reguirements, must be inspected not only every two years, but aso whenever they
receive significantly different types of hazardous waste or Superfund waste. The result is that many TSDFs are
inspected repeatedly, even if they have been and continue to stay in compliance.

As mentioned earlier, at the national level the water program relies less on inspections and more on self-
reported data as the first step in determining compliance. However at the state and local level—especialy in the
pretreatment program for Publicly Owned Treatment Works (POTW)—on-site inspections play an essential role.
Many POTW inspectors get to know the industries in their service area very well, and some—either working
alone, or within the context of an innovative POTW program—use these established relationships to promote pol-
[ution prevention. Massachusetts was one of the innovators in this regard, with its ground-breaking Blackstone

2 Arnold Reitze Jr. and Carol S. Holmes, “Inspections under the CAA”, Environmental Lawyer (Sept. 1994).

23 USEPA, The Nation's Hazardous Waste Management Program at a Crossroads: the RCRA I mplementation Study, EPA/530-SW-90-
069 (July 1990).

24 Nationwide, the United States has over 120,000 hazardous waste handlers: 81% (97,800) are waste generators; 14% (16,500) are
waste transporters; and less than 5% (5,700) are waste treatment, storage, and disposal facilities (TSDFs). All are regulated by
RCRA. There are also over 1 million underground storage tanks (USTs) in the RCRA program.
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Project which utilized teams of inspectors not only to assess compliance within a multi-media framework, but to
provide both regulatory compliance assistance and pollution prevention technical assistance.

Types of Inspections

The EPA has three general categories of inspections within its air program. Most states follow this model. The
three types of inspections are:%

1. Walk-Through Inspection. The inspector checks the existence of pollution control equipment, observes
work practices, and determines if records are available. This may be used as a screening tool for a higher
level inspection.

2. Compliance Evaluation Inspection (CEI). This category of inspection involves record review
and evaluation, personnel interviews, and review of monitoring methods and data.

3. Sampling and Measurement Inspection. This may involve pre-planned sample collection, such as stack
testing and is resource intensive because it requires significant pre-inspection preparation and planning,
aswell as post-inspection analytical work. It is used mostly for development of evidencein building
enforcement cases.

At present, the EPA’s Clean Air Act Compliance and Enforcement Guidance Manual specifies five levels of
air inspections. Level 0 isasimple drive-by and can only be used to check on opacity of smokestack emissions.
Level 1 isawalk-through performed on-site, but is limited to simple observations (e.g., visible emissions, odors,
presence of new emission points). Neither is adequate for determination of compliance. The minimum acceptable
compliance inspectionisalevel 2, or CEl, discussed above. The last two, Levels 3 and 4, involve measurement of
pollution control device parameters and actual sampling of emissions (e.g., viaa stack test).

Under the National Pollution Discharge Elimination System (NPDES) program,? there are two basic ways EPA
and state personnel evaluate the compliance status of permitted facilities: compliance reviews and compliance inspec-
tions. Compliance reviews involve the review of records, including Daily Monitoring Reports (DMRs) submitted by
thefacilities. This method is discussed in more detail in Section |.B of the program. Compliance inspections are con-
ducted on-site at a NPDES permitted facility. They arise from the routine compliance review process, which is used
asascreening tool to determine who should be inspected. The types of NPDES compliance inspections are:

« Reconnaissance | nspection (RI)—a preliminary overview of compliance consisting of abrief visual
inspection;

« Compliance Eva uation Inspection (CEI)—a non-sampling inspection to verify permittee’s compliance
which formsthe basis for other, more intensive inspections;

e Compliance Sampling Inspection (CSl)—a CEl, plus effluent sampling;

¢ Toxic Sampling Inspection (XSI)—a CSl that focuses on toxics and may also look at upstream toxic
inputs in raw materials, process operations, etc.;

« Performance Audit Inspection (PAI)—a CEl, plus extensive procedural review of the permittee’s
self-reporting program;

« Compliance Bio-monitoring Inspection (CBI)—a CEl, plus toxicity testing via bioassay techniques;

 Pretreatment Compliance Inspection (PCl)—reviews a POTW'’s pretreatment program and may be
supplemented with inspections of POTW industrial users; and

2 Reitze, supra note 22.
2 EPA, NPDES, Compliance Monitoring Inspector Training Handbook.
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« Diagnostic Inspection (DI) — performed at amunicipal treatment facility that fails to achieve compliance
with NPDES permit limits or which is experiencing design or operational problems.

2.3.1.3 Targeting Strategies for Inspections

2314

Targeting strategies vary by region, state and local area, as well as by program. Generally, EPA provides federa
guidance in the form of Program Plans, which may change annually or every two years. Regions implement the
guidance by negotiating program-specific work-plans with the states and incorporating them into official Memo-
randa of Agreement (MOAs). The MOA s specify who gets inspected, when, at what level, and how often. Some
programs have more flexibility than others in defining the inspection targets.

The RCRA program requirement to inspect hazardous waste Treatment, Storage, and Disposal Fecilities
(TSDFs) once every two years is a statutory one which cannot be modified via guidance or Memoranda of Under-
standing (MOUSs). The resources committed to RCRA TSDF inspections in any given Fiscal Year reduce the
resources available for inspections of hazardous waste generators (especialy small quantity generators [SQGs]) or
transporters. Traditionally, these segments of the RCRA-regulated universe are rarely inspected. However, with the
new Performance Partnership Agreement (PPA) process, increased flexibility can bebuilt in to allow statesto do more
SQG/transporter inspections, because they can now borrow funds from other program areas (whereas, in the past,
grants were designated to particular programs and money could not be pooled and then allocated according to prior-
ity and need). It should be noted, however, that the RCRA program has provided some flexibility in recent years,
allowing states to prioritize SQG inspections over LQG inspections when the states identify specific priority compli-
ance objectives. Oregon’s Department of Environmental Quality (DEQ), for example, conducted a“blitz” program of
compliance assistance inspections of al the SQGsin the state’s two major industrial regions. Allocation of hazardous
waste inspection resources to this project required agreement with Region 10 on changes to inspection priorities.

In the air program,?” selection of sources for inspection usually follows one of four techniques:
* the Inspection Targeting Model (ITM);

 another quantitative analytical tool;

« qualitative rankings; or

« |nspection Frequency Guidance (IFG).

The ITM isamodel for the personal computer that determines priorities using state-generated data on plant
emissions, compliance information, and air quality. A state may develop its own aternative quantitative model or
qualitative ranking methodology, subject to EPA approva. The IFG approach may be used as an interim tool for
determining inspection commitments, while other more structured tools are being devel oped. IFG balances the need
of national databases with limited resources of states and local agencies. With the arrival of the TitleV permitting
program, larger portions of already stretched state and local inspection resources will now be devoted to compliance
assessment of TitleV facilities, with less resources available to inspect minor air emission sources or area SOurces.
EPA hasidentified as a priority for its FY 98-99 guidance, however, compliance assessments of synthetic minors—
facilities which have agreed to restrictions on their operationsin order to fall within the TitleV category.

Adequacy, Effectiveness and Consistency of Inspections as a Mechanism for Assessing Compliance

There are a number of pros and cons to using inspections as a means of compliance assessment. Over-reliance on
inspections can lead to shortcomingsin a compliance monitoring program. I nspections constitute an assessment of
compliance for only one point in time, rather than a measurement of continuous compliance—a limitation which
many inspectors regard as particularly significant when inspections are announced prior to the inspector’'s arrival.

27 Reitze, supra note 22.
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Criticism of inspections as atool for measuring compliance tend to center on problemswith over-rigidity and
with inspections fostering a bean-count mentality. Inspector turnover and training are also aconcern. A 1987 Gen-
eral Accounting Office (GAO) audit of the RCRA inspection program cited lack of training as a major factor con-
tributing to poor inspector performance, and a 1990 EPA study found the average RCRA inspector had only two
years of experience.?

Nevertheless, for most environmental statutes, inspections remain the most important compliance tool avail-
able. In circumstances where a state makes a determination not to take an enforcement action under federal law,
this does not preclude EPA from instituting action to enforce. So, while some states are inconsistent in their use of
violation information generated from inspections, EPA may undertake enforcement.

The advantages of inspections are: 1) they have been the most reliable determiners of compliance status; and
2) inspectors can function as good compliance assistance providers, given the appropriate authority and training.2
Being close to industry, they can develop strong relationships and foster mutual understanding. There will always
be a place for inspections in compliance monitoring and measurement, but inspection programs need to be pro-
vided sufficient flexibility to take initiatives to inspect facilities often not captured in the traditional compliance
monitoring network, or to target sources of the most serious environmental problems.

Innovations/Trends in Inspections

While the traditional federal-state relationships have tended to emphasize repeated monitoring of those sources
defined by EPA as being “major” sources of pollution, there have been a number of state initiatives to target com-
pliance monitoring of other sources which may be of major importance to the state. In addition, EPA is aso iden-
tifying mechanisms to focus resources on specific problems.

The Massachusetts Department of Environmental Protection (DEP) has a state-wide, pollution prevention-
based approach to compliance and enforcement called Waste Prevention Facility-wide Inspections to Reduce
Sources of Toxics (FIRST). All environmental inspections throughout the state are pollution prevention-based,
process-centered, multimedia, and facility-wide. Theinspections are based on a protocol developed jointly by DEP
and the EPA, designed to ensure that all national guidance is considered within the multimedia inspection frame-
work.

Under Compliance Assurance Demonstration Grants from the EPA in 1995 and 1996, DEP has conducted
approximately 1,000 multimedia inspections per year, with reductions in inspections of traditional EPA priority
targets (generally the largest sources), and increased targeting of state-identified priorities (e.g., sectors with his-
torically high rates of non-compliance, facilities in geographically sensitive areas, facilities managing substances
with high toxicity). Two interesting results of this approach have been that the non-compliance rates have been
substantially higher at state-targeted facilities than at EPA-targeted facilities, and that there have been high rates of
facilities found to have violations in more than one media program (20% in 1995, 40% in 1996). Specific sectors
targeted by DEP include printers, photo processors and fuel dispensers.®

New York Department of Environmental Conservation (DEC) has developed a multimedia pollution preven-
tion (M2P2) program, targeting inspection resources on the largest 400 facilities, responsible for about 95% of
New York's waste generation and/or Toxic Release Inventory (TRI) releases. In each of DEC's nine regions, staff

28 EPA, The Nation's Hazardous Waste Management Program at a Crossroads. (July 1990).

2 A study of the field practices of inspectorsin New York state showed that many inspectors frequently fulfill an assistance and infor-
mation role in the course of their work, even if not in the context of a formal compliance assistance program. Their approach often
depends on the characteristics of the facility and the attitude towards compliance of the facility owner/operator. “While inspectors
generally follow the formal controls, they also solve a broader array of problems. They are both ‘cops’ and ‘advisors,” supplement-
ing their police role with an advisory role” Martin Spitzer, The Dynamics of Environmental Inspections and Enforcement: Pollution
Prevention and the Resource Conservation and Recovery Act (1992) (unpublished thesis, State University of New York (Buffal0)).

30 Massachusetts DEP Bureau of Waste Prevention, An Evaluation of the Massachusetts Compliance Assurance Demonstration Grant
(Apr. 1997).
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selected at least ten percent of the 400/95 Program facilities located in their region to focus on in the first year of
the program. The criteria (developed by NY DEC headquarters) included TRI and hazardous waste generation
data, applicability of New York’s pollution prevention facility planning requirements, location of sensitive recep-
tors, public concern, ongoing enforcement, compliance records and other factors.

For each of the designated facilities, the region selects a facility coordinator and a multimedia team. The
teams then design and carry out comprehensive, in-depth multi-mediainspections. DEC devel oped cross-program
training for inspectors so that they are broadly educated in the other media for which they have not previously been
responsible. Inspectors doing M2P2 inspections will be acquainted with pollution prevention planning require-
ments so that they can review the facility plans (HWRPS) stored on-site as part of their inspections.3t

Washington's Department of Ecology has initiated a series of compliance assistance inspections, or
“Sweeps,” of selected industry sectors—primarily sectors such as automotive repair and printing, involving many
smaller facilities. Thefirst of the shop sweep campaigns focused on automotive repair hazardous wastes. The goal
of the shop sweep campaign was threefold: 1) education—to help the Department of Ecology and local govern-
ments understand the complexities of day-to-day management of automotive hazardous wastes; 2) compliance—
to help the automoative repair industry understand and voluntarily comply with hazardous waste requirements; and
3) pollution prevention—to promote waste reduction and recycling as a compliance and environmental quality
tool. The idea was to conduct numerous on-site shop visits that would be short, basic, and to-the-point, while dis-
seminating easy-to-read educational materials targeted to a variety of auto shop specialties. Shop sweeps stream-
lined the conventional hazardous waste inspection to alow for a greater number of on-site visits in a
non-threatening atmosphere.

To assess improvements in compliance rates following the campaign, inspectors re-visited five percent of the
original shop sweeps campaign facilities. The re-inspections reveal ed that 82% had tried to comply with at least one
recommendation of an inspector, and another 15% were in the process of trying to comply. Overall, 61% of recom-
mendations had been complied with, and attempts had been or were being made with respect to an additional 25%.32

One of the newest EPA targeting strategies is geographic targeting. In FY 1992, the EPA began using Geo-
graphic Initiatives (Gls) to strengthen funding for specific program priorities. The first of these regional priorities
was addressing pollution associated with the Great Lakes. In FY 1993, this was expanded to include the Gulf of
Mexico, the Mexican Border, and the Chesapeake Bay. Geographic Initiatives are expected to play alargerolein
the new NEPPS process.

Self-Reported Data
Role of Self-Reported Data in Compliance

The use of self-reported data refers to self-reporting requirements imposed by Statute or regulation, as opposed to
the practice of industry self-audit, discussed later on in the section examining the role of industry (s. 3.0). Tradi-
tionally, self-reported data have played a small, yet important role in compliance assessment under a number of
EPA programs, such as the CAA's Prevention of Significant Deterioration (PSD) program; RCRA’s groundwater
monitoring program for permitted TSD facilities; as well as RCRA’s Underground Storage Tank (UST) program.
Its largest role, however, has been in the water program, in the acid rain program, and in SARA Title |11, also
known as EPCRA, the nation’s Community Right-to-Know Act.

Required as a self-reporting mechanism under the CWA, daily discharge monitoring reports (DMRs) serve
as the backbone of the discharge permit compliance system. State and EPA compliance personnel review DMRs

31 Memorandum from Edward O. Sullivan, Deputy Commissioner, NY DEC, to Jorling, Commissioner, NY DEC, on the Department’s
M2P2 Program (Apr. 7, 1993).

32 Washington Department of Ecology, Hazardous Waste and Toxics Reduction Program, Automotive “ Shop Sweep” Campaign: Sum-
mary Report, No. 94-05 (Jan. 1994).
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and develop Quarterly Non-Compliance Reports (QNCRs) to identify and highlight facilities in reportable non-
compliance with their NPDES permit requirements. The Director of each state permit program is responsible for
the preparation of the QNCR based on the information compiled in the DMRs and any other information obtained
either through other self-reporting or viainspections. But the QNCR only contains information on magjor facilities;
it does not monitor the vast majority of minor facilities which operate as indirect dischargers to municipal water
treatment plants under pretreatment permit programs.

Facilities (largely coal-burning power plants) regulated under the acid rain program must install continuous
emissions monitoring (CEM) systems to provide continuous measurement of emissions of NOx and SOx. Such
units must sample, analyze and record data every 15 minutes, and provide one-hour averages. This provides a con-
tinuous data record which can be used to assess facility compliance with emission requirements.

Another example of a self-reporting requirement with both direct and indirect links to compliance is the
Emergency Planning and Community Right-to-Know Act (EPCRA).33 In 1986 Congress passed EPCRA, in recog-
nition that hazardous chemicals are afact of life in every community in the United States. The law reflects the prin-
ciple that citizens have a right to know about the chemicals in their communities. EPCRA has two purposes:
encouraging planning for response to chemical accidents and providing information to the public and government
about potential chemical hazards in their communities. EPCRA represents a new approach to environmental pro-
tection, compared to traditional command and control schemes like the Clean Air Act. To comply with EPCRA,
facilities must self-report chemical information instead of meeting a government set permit limit on the releases.
EPCRA is based on the premise that publicly accessible information can create a powerful impetus for environ-
mental improvement without the prescriptive qualities of command and control regulations. This approach is
widely viewed as a success story by both industry and environmental groups.

The key to EPCRA's success is Section 313, the Toxic Release Inventory (TRI). Section 313 requires that
certain facilities complete a Chemical Release Inventory Form (Form R) for releases of any of the more than 600
specified toxic chemicals. Form R must be submitted to the EPA and designated state officialsfor any releases occur-
ring in the preceding year. The purpose of the 313 reporting requirement is to inform the public and government
about routine chemical releases and to assist in the development of regulations, guidelines and standards. Manu-
facturing facilities®* with 10 or more full-time employees and which manufacture, process or otherwise use alisted
toxic chemical in excess of specified threshold quantities must submit a Form R for chemical releases. While the
only specific direct compliance requirement is submission of accurate data, several states and public groups usethe
datain conjunction with air permit limits to provide another indicator of compliance with air regulatory limits.3

® 42 U.S.C. §§ 11001-11050 (1986).

34 SIC codes 20 through 39. The scope of 313 reporting will expand in January 1998 to include metal and coal mining facilities, RCRA
commercial TSD facilities, chemical and petroleum distribution facilities, and electric generating facilities; 61 Fed. Reg. 33,588
(June 27, 1996); EPA Office of Pollution Prevention and Toxics, EPCRA Section 313 Questions and Answers, EPA 745-B-97-008
(Nov. 1997).

35 For example, New Jersey DEP compared TRI data and air-permitted releases of TRI-covered VOCs in the development of compli-
ance and baseline data for several multimedia permits developed under the state pollution prevention program. Information from
Steven J. Anderson, formerly with DEP's Pollution Prevention Office.
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Types of Self-Reported Data

There is tremendous variety in the types of data required to be self-reported under the various programs. A com-
mon featureis that self-reported information is usually both highly numeric and of large volume. In other words, it
involves information that lends itself to development of and reporting in databases, e.g.: hourly sulfur dioxide val-
ues as measured in area-wide ambient monitoring networks around power plants® (PSD program, CAA); daily
effluent values for permitted constituents and parameters® (NPDES program, CWA); quarterly testing results for
225 hazardous waste constituents in groundwater monitoring networks around hazardous waste disposal sites®
(Subpart F program, RCRA); and raw chemica usage/emission/transfer data required for the Toxics Release
Inventory.® Theinstallation and maintenance of highly complex monitoring networks, as well as the sampling and
analysis of the data generated, is a cost no state or federal agency wants to bear. The requirement to provide self-
reported data shifts this burden to the pollution generators.

Adequacy, Effectiveness and Consistency of Self-Reporting as a Mechanism for Assessing Compliance

Certain technical issues arise from reliance on self-reported data, such as whether the sample or the monitored area
truly represent environmental conditions (e.g., a monitoring well sited upgradient of the prevailing groundwater
flow would not be capable of adequately detecting leaking hazardous waste). Likewise, there may be some techni-
cal difficulties and limitations associated with measurement or analysis. On the whole, these i ssues are addressable
viaregulatory oversight by the Agencies. For example, the specific location of air monitoring stations, the quality
control/quality assurance plans for equipment and sample analysis, and the methodol ogies whereby data are col-
lected, analyzed and reported are all subject to EPA or state approval before the facility is allowed to submit such
compliance data. M oreover, compared to inspections, which only capture conditions at asingle point in time, self-
reported data tend to provide a continuous picture of compliance.*

Use of Additional Information for Assessing Compliance

Early in 1997, EPA promulgated arule which establishes a new and wider range of information which can be used
for determining compliance with air regulations. The rule, implementing requirements of the 1990 Clean Air Act,
allows use of “any credible evidence” (and thus has the acronym of the “ACE” rule) to determine whether facilities
are in compliance with their emission limits. This would alow use of information other than reference tests to
determine compliance. EPA’s objectiveisto provide a better means for assessing compliance on amore continuous
basis than the discrete compliance evaluations provided by the tests. Information on operating parameters, for
example, could be used to determine whether a test would show the facility to be out of compliance. The rule
appliesto awide range of sources covered by federal regulatory limitations or by federally enforceable state regu-
lators.4t In combination with the anticipated Compliance Assurance Monitoring (CAM) rule, which requires facil-
ities to develop plans for tracking the operation of control equipment, ACE provides a new mechanism for use of
self-monitoring data to determine compliance. The rule is a reduced version of EPA’s original 1993 proposal to
expand the universe of facilities required to use CEM.

36 Under the Prevention of Sgnificant Deterioration (PSD) Program of the Clean Air Act, which is designed to protect less polluted
aresas.

37 Required by the National Pollution Discharge Elimination System (NPDES) permits under the Clean Water Act, 33 U.S.C. §1342.
38 RCRA program, 40 C.FR., Part 267, Subpart F.
39 EPCRA, Section 313.

40 |n some cases, the quality of DMRs may be uneven because of inadequate oversight of the laboratories which evaluate self-moni-
toring samples. In a December 1996 draft report by acommission of the Virginia General Assembly, poor performance was found in
Virginia's DMR Quality Assurance program. In 1995, fewer than 50 percent of the state’'s NPDES permittees had all of their sub-
mitted chemical analyses deemed acceptable. The report also found that Virginia's oversight of DMR reporting to be inadequate, and
that there was no certification program for laboratories conducting effluent analyses for NPDES permitted facilities. It isimportant
to note, however, that Virginiais not necessarily representative of the United States as awhole.

41 Theseinclude, for example, NSPS, NESHAPS and SIP requirements.
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Statutory Information Requests

Many environmental statutes allow the EPA to request, from a company or individual, information related to a
facility’s compliance with the law. For example, under the Safe Drinking Water Act, the EPA may collect informa-
tion from every person who is subject to any requirement of this title or who is a grantee. By regulation, the EPA
may require information to assist in developing standards, determining compliance, and evaluating health risks or
advising the public of risks. The EPA may require information without a rulemaking to determine, on a case-by-
case basis, whether a person has or is acting in compliance.

Another example is the Clean Water Act.® Under Section 308 of the Act, the EPA can require the owner or
operator of a point source to provide the EPA with records and information related to discharges or potential dis-
charges from afacility into waterways and wetlands in order to determine whether a facility isin compliance with
the CWA. The EPA can also request any information necessary to develop or assist in the development of effluent
standards under the Clean Water Act. In the enforcement context, a Section 308 letter can be used by the EPA to
obtain information necessary to determine whether acompany has violated the Act, to determine the steps necessary
to comply with the Act, and to obtain additional information that would support an enforcement action (i.e. infor-
mation on whether the facility has received any economic benefit from the violation that should be addressed
through a penalty assessment.) A similar provision isfound in Section 114 of the Clean Air Act.* Section 11 of the
Toxics Substances Control Act (TSCA)* provides the Agency with authority to issue subpoenas, in addition to con-
ducting inspections of manufacturers and handlers of chemical substances, to obtain information necessary to deter-
mine compliance with the Act. In addition, EPA hasthe right to enter afacility at any time to inspect the company’s
records and environmental monitoring equipment.

2.4 Criteria for Determining Seriousness of Non-Compliance

24.1
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Systems for Characterizing Significant Non-Compliance

Each of EPA’s major programs has developed criteria for identifying what the Agency regards as the most serious
form of non-compliant behavior by regulated facilities. Where a facility’s failure to comply meets these criteria,
the result is adesignation as a Significant Violator (SV) or as being in Significant Non-Compliance (SNC).

These characterizations may take into account such factors as the type or size of the facility, the type of vio-
lation, the environmental seriousness of the violation, and/or the failure to provide adequate information to detect
non-compliance. Such violations may result in tighter scrutiny of, and/or more formal enforcement proceedings
against, the responsible facilities. Where such violations are identified by state agencies, the information must be
reported to EPA. EPA uses SNC/SV data to help shape its enforcement objectives and its compliance and enforce-
ment analyses of facilities and sectors.

There are formal definitions of SNC in each of the major media programs. Application of those definitions,
however, can leave much to individual media program judgment. States sometimesinterpret the term “significant”
in either the narrowest or broadest way possible. This has been problematic in the air program, because of the gen-
eral nature of the guidance on what is meant by significant, and what criteria should be used to place afacility on
the Significant Violator (SV) list in the federal database. The NPDES program provides parameters for inspectors
and compliance officers when making a SNC determination under the Clean Water Act (though the guidance is
fairly new). A new SNC redefinition implies risk-based considerations under the Resource Conservation and
Recovery Act (RCRA).

Each of the media programs’ current definitions of SNC are given below. Discussions of the definitions are
in the following section.

42 Information and summary on statutory information requests was provided by EPA’s Office of Regulatory Enforcement (ORE).
4 33U.S.C. 88 12511387 (1988 & Supp. IV 1994).

4 42 U.S.C. 88 74017671 (1990).

4 15 U.S.C. 88 2601-2692 (1997).
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2.4.1.1 Air Program Definition of Significant Non-Compliance

EPA’s Office of Enforcement and Compliance Assurance (OECA) provides the following definition of SNC under
the Clean Air Act in the FY 98/99 memorandum on “Reporting for Enforcement and Compliance Assurance
Priorities (RECAP)":46

Agencies shall deem a source to be a Significant Violator (SV) if it is:#

1. amajor source (as defined by the Clean Air Act, except for asbestos demolition and renovation
[D & R] NESHAP), and it violates any one or more of the following:

— SIP emission, monitoring, or substantial procedural requirements, regardless of pollutant
or designation status,

— NSPS emission, monitoring, or substantial procedural requirements,

— NESHAP emission, monitoring, or substantial procedural requirements for existing NESHAP
standards and promulgated MACT standards,

— SIP, NSPS, NESHAP emission, monitoring, or procedural requirements violated repeatedly
or chronically (e.g., exceeds emission limit or gets no monitoring data for 5% of thetimein a
calendar quarter),

— any provision of a Federal Consent decree or Federal Administrative Order,

— any substantive provision of a State Judicial Order or a State Administrative Order which has been
issued for an underlying SIP violation, or

— any requirement of Part C or Part D of Title| of the Clean Air Act (e.g., new construction of amgjor
source, major modification of a major source); or

2. any synthetic minor source, and isin violation of any one or more of the following:
— avoiding PSD while violating an emission limit or permit condition which affects PSD status, or

— exceeding its permitted emission standard above the amount that would classify the source as
anon-attainment area major source.

2.4.1.2 Water Program Definition of Significant Non-Compliance
EPA defines SNC for wastewater as encompassing seven types of violation:*
1. Effluent violations of monthly average limits

— 40% exceedance of limits on conventional pollutants (e.g., oxygen demand, solids, nutrients,
detergents and oils, minerals, non-toxic metals) or 20% exceedance of limits on toxic pollutants
(e.g., most metals, cyanides, residual chlorine, most organics) for any 2 or more months during
2 consecutive quarters.

46 Office of Enforcement and Compliance Assurance, EPA, “Reporting for Enforcement and Compliance Assurance Priorities
(RECAP)", FY1998/FY1999, SectionV inthe MOA Consolidated Technical Guidance (June 1997), pp. V-25-V-26.

47 Office of Enforcement and Compliance Assurance, EPA, Enforcement Planning, Targeting and Data Division, REPORTING FOR
ENFORCEMENT AND CoMPLIANCE ASSURANCE PrIORITIES (RECAP), FY 1997, Section |11, pp. 6-7.

48 Memorandum from Assistant Administrator Steven A. Herman to Water Management Division Directors, Revision of NPDES Sig-
nificant Non-compliance (SNC) Criteria to Address Violations of Non-Monthly Average Limits (Sept. 21, 1995).
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— Violation of any monthly limit at a given pipe by any amount during 4 or more months of consecutive
quarters.

2. Effluent violations of non-monthly average limits

— Criteriafor SNC are the same, except that if afacility has both monthly and non-monthly average
limits, “afacility would be only considered in SNC for the non-monthly limits if the monthly average
isaso violated to some degree (but less than SNC).”

3. Other effluent violations

— “Any effluent violation that causes or has the potential to cause awater quality or human health
problem is SNC.”

4. Non-effluent violations

— Unauthorized discharges which cause or have the potential to cause water quality or health problems,
including failure of a POTW to implement or enforce a pretreatment program, is SNC.

5. Permit schedule violations

— Failure to meet permitted construction deadlines within 90 daysis SNC.
6. Permit reporting violations

— Failure to submit required reports (e.g., DMRs) within 30 days of due dateis SNC.
7. Violation of enforcement orders

— Any violation of aJudicia Order.

— Any violation of an effluent limitation in an Administrative order (AO), except that, where
the AO limitation is stringent as an applicable permit limit, criteriain 1-6 above must be met.

2.4.1.3 RCRA Program Definition of Significant Non-Compliance and Secondary Violators

For the hazardous waste program, EPA defines SNC as follows: 4

Classification of non-compliance: Violators are classified based on an analysis of the facility’s overall compliance
with RCRA which includes prior recacitrant behavior or a history of non-compliance. The Enforcement Responsse
Policy established two categories of violators: Significant Non-Compliers (SNCs) and other Secondary Violators (SVs).

1. Significant Non-Compliers (SNCs) are those facilities which have caused actual exposure to hazardous waste or
hazardous waste constituents; are chronic or recalcitrant violators; or deviate substantially from the terms of a per-
mit, order, agreement or from RCRA statutory or regulatory requirements. The actual or substantial likelihood of
exposure must be evaluated using facility-specific environmental and exposure information whenever possible.
This may include evaluating potential exposure pathways and the mobility and toxicity of the hazardous waste
being managed. However, it should be noted that environmental impact aloneis sufficient to cause afacility to be
aSNC, particularly when the environmental media affected require specia protection (e.g., wetlands or sources of
underground drinking water). Facilities are evaluated on a multi-media basis; however, afacility may be found to
be achronic or recalcitrant violator based solely on prior RCRA violations and behavior.

2. Secondary Violators (SVs) are violators which do not meet the criterialisted above for SNCs. Secondary Vio-
lators (SVs) are typically first time violators and/or violators which pose no actual threat or a low potential
threat of exposure to hazardous waste or constituents. A facility classified asa SV should not have a history of
recalcitrant or non-compliant conduct. Violations associated with a SV should be of a nature to permit prompt
return to compliance with all applicable rules and regulations.

49 EPA, Hazardous Waste Civil Enforcement Response Policy (Mar. 15, 1996) p. 4, available at: <http://es.epa.gov/oeca>
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Analysis of SNC Characterizations
Air Program

The air program guidance was revised in 1992 to broaden the definition of Significant Violator (SV) in keeping
with the Clean Air Act amendments of 1990. It consolidated previous guidance documents related to SV's, “ Timely
and Appropriate and Federally Reported Violations,” and attempted to include a greater degree of Agency flexibil-
ity inidentifying and resolving SVs. The guidance also attempted to promote a more complete and accurate com-
pliance picture and provide for the prioritization of SV's so that the most environmentally important violators could
be addressed first.

The purpose of identifying and tracking SV's via the Aerometric Retrieval System (AIRS) is to prioritize
Agency (and state) enforcement efforts and to ensure accountability with EPA’s“ Timely & Appropriate” guidance.
Nevertheless, EPA’s definition of SV has come under attack. Pennsylvaniawas subject to arecent contentious EPA
Office of the Inspector General OIG audit becauseit had failed to report SV s appropriately.In the state’s response
to the audit, James M. Seif, Secretary of PADEP, wrote the following critical comment on SV designation:

The definition of a significant violator and the procedures for EPA involvement in SV cases are not derived from
statute or regulations, but rather from EPA guidance. . .If one followed EPA’s guidance, any violation at a major
source would make it a significant violator, regardless of its real significance. Once reported, an SV becomes sub-
ject to extensive EPA micro-management... Based on information available to us, it appears that most other states
do not identify any more SV sthan Pennsylvania. Perhaps this suggests that the place to look for the problem iswith
the EPA policy, not with the states' reporting.

Water Program

There is a possibility that the number of serious violations of NPDES permits may be underestimated for various
reasons—including the fact that only major facilities are included in the PCS database, and that the system relies
on self-reported information (Discharge Monitoring Reports [DMRS]). In 1997, using data acquired from the
NPDES PCS under the Freedom of Information Act (FOIA), US PIRG produced a report on significant non-com-
pliers. It found that nearly 20 percent of the nation’s over 6,884 major industrial, municipal and federal facilities
were in significant non-compliance with the CWA during at least one quarter from January 1995 through March
1996.5t A 1996 GAO study found that in fiscal year 1994, 63% of the facilities in significant non-compliance had
violated effluent limits, while the remainder had violated other permit conditions such as missing milestones or
failure to submit required reports.>2 But these and other studies which show rates of significant non-compliance
(SNC) with the CWA of between 10 and 20 percent have actually underestimated the rate of significant non-com-
pliance, considered in light of the new definition, because the past definition of SNC did not include violations of
non-monthly average effluent limits. The new definition (effective the first quarter of 1997) characterizes facilities
with violations of non-monthly limits as being in SNC.

Resource Recovery and Conservation Act (RCRA)

Older RCRA definitions of SNC (1984-87) focused almost exclusively on land disposal facilities (LDF). A SNC
was any LDF with aClass | violation of groundwater monitoring, financia responsibility, or closure/post-closure
requirements (in the later years this also included violation of a corrective action requirement). From 1987 to the
current re-definition, the term High Priority Violator (HPV) was used, according to criterialaid out in the Enforce-
ment Response Policy.

50 EPA Office of Inspector General, Validation of Air Enforcement Data Reported to EPA by Pennsylvania, No. 7100115 (1997).

51 USPIRG, Dirty Water Scoundrels: State-by-State Violations of the Clean Water Act by the Nation's Largest Facilities (last modified
Mar. 25, 1997), <http://www.pirg.org/pirg/enviro/water/dws97/index.htm>.

52 GAO, Water Pollution: Many Violations Have Not Received Appropriate Enforcement Action, GAO/RCED-96-23 (Mar. 1996).
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The new definition is broader and more risk-based. In practice, an evaluation similar to a Superfund Hazard
Rank Scoring (HRS) must be completed for each facility before afacility can be classified as a SNC due to poten-
tial for exposure, whether or not there has been an actual violation (i.e. arelease). Conversely, if distanced from
groundwater sources and downgradient of populations, an actual release may be considered a Secondary Violation
(not the higher category SNC), dueto its lower potential for exposure.

Current Systems or Methods for Recording Compliance Data

Both the EPA and the states maintain databases containing compliance and enforcement information. Since states
are required to report specified compliance and enforcement information to the EPA under the terms of EPA/state
grants, some of the state databases are modeled to a significant degree on federal databases, as well as including
additional state-specific information. Other states (e.g., Massachusetts) have devel oped databases significantly dif-
ferent in structure from the federal databases, which sometimes leads to difficulties in providing required data to
the EPA. Most of these databases are program- or media-specific. There have been increasing efforts, however, by
both the EPA and several states, to devel op databases which can access information on afacility-specific multime-
diabasis.

Federal Compliance Databases

The EPA maintains 17 databases which contain compliance information. Some are media-specific, while others
integrate compliance and enforcement information from al media. Provisionsin each of the media statutes, includ-
ing the CWA, RCRA and CAA call for the collection of compliance information on facilities regul ated by federal
environmental laws.

Historically, the information has been collected and organized by media. The database systems have been
maintained and updated separately. The compliance information collected in each database depends on the require-
ments of the applicable statute as well as the specific policies relating to data collection and organization.

Federal Media-Specific Databases
The major media-specific databases are:

« AIRS Facility Subsystem (AFS—AFS contains emissions, compliance and enforcement data
on stationary sources of air pollution regulated by the EPA, state and local air pollution agencies.
Compliance datain AFS are maintained at two levels: plant and point. Plant-level compliance data track
the compliance and classification status of the plant, inspections, and other compliance actions taken
against the plant. Similar data can be tracked at the point level. The point source datain AFS are
collected and updated by state and/or local agencies.

 Permit Compliance System (PCS)—PCS contains information from permits granted to facilitiesto
discharge into navigable waters of the United States, as required by regulations of the National Pollution
Discharge Elimination System (NPDES) under the Clean Water Act. It contains information about
requirements contained in the issued permits and inspection, and about compliance and enforcement.
The specific data categories include: permit facility data and identification outfall (pipes); monitoring
requirements for each outfall; reported measurement values; compliance schedul e violations; inspection
information; pretreatment audit; enforcement actions; and permit tracking events.

* RCRA Information System (RCRIS—RCRIS s the national program management and inventory system
of the RCRA hazardous waste handlers. Handlers include treatment, storage and disposal facilities
(TSDFs), large quantity generators (LQGs), small quantity generators (SQGS), and transporters. The
system contains general information on all handlers, permitting and correction action program status,
and enforcement and compliance information.
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 Other databases—enforcement and compliance information for other programs are contained in
databases such as the FIFRA Toxics Tracking System (FTTS), the Federal Insecticide, Fungicide
and Rodenticide Act (FIFRA)/ Toxic Substances Control Act (TSCA) Tracking system; the Asbestos
Contractor Tracking System (ACTS), and the National Asbestos Registry System (NARS).

Multimedia Integration of Federal Compliance Data—the IDEA Database

In 1991, EPA began to develop a new database, the Integrated Data Enforcement Analysis (IDEA) database, to
allow for integration of data across the various program office databases. In 1996, IDEA became available for pub-
lic access.

Currently, IDEA integrates compliance information from 17 of the EPA’'s databases. From IDEA, users can
retrieve datafor performing multimedia analyses of regul ated facilities. The IDEA database can be used to produce
the compliance history of a specific facility, identify a group of facilities that meet users' criteria, and produce
aggregated data on selected industries. The IDEA database allows the Office of Enforcement and Compliance
Assistance (OECA) to report compliance rates on a multimedia basis by Standard Industrial Classification (SIC),
and to uncover industrial sectorswith low compliance rates or low inspection rates.

OECA isasoworking to improve the IDEA database so that it will be able to report compliance statistics not
only by facility, state, region, or SIC, but also by corporate ownership. Thistool will allow OECA to look at pat-
terns of compliance on a corporate basis since it is likely that many compliance weaknesses or strengths will be
similar within corporations. OECA can then target its compliance and enforcement resources more efficiently.s3

Federal Use and Analysis of Compliance Data

OECA uses data from IDEA and the media-specific databases to set national compliance assurance and enforce-
ment priorities. I1ts Enforcement Planning, Targeting, and Data Division (EPTDD) is responsible for providing
planning, targeting, evaluation and information resources, products and services to maximize compliance with
environmental laws. EPTTD produces data analyses to support compliance and enforcement efforts. It also com-
piles Reporting for Enforcement and Compliance Assurance Priorities (RECAP) statistics, which measure compli-
ance by media, region and sector. These statistics allow comparison of compliance data—including the number
and percentage of significant violations, inspection frequency, and state and EPA enforcement information. The
compliance data is also used to measure and evaluate processes, outputs and outcomes of the EPA’s enforcement
and compliance programs, and to assess and compare the relative compliance rates of the various regions and
states with environmental laws. The data and analysis tools provide OECA with the ability to oversee the results of
compliance activities at the regiona and state level.

Examples of data analysesinclude:

 using Toxic Release Inventory (TRI) datain combination with compliance data to uncover industrial
sectors with environmental risks;

 using the IDEA database in conjunction with Toxic Release Inventory releases ranked by degree
of hazard to analyze compliance data by sector; such an analysis, recently undertaken by the OECA, has
uncovered industrial sectors which might be overlooked because of size, but which might pose
significant environmental risks; and

« comparing compliance among regions or states.

OECA's RECAP statistics alow for the comparison of the results of compliance activities across Regions.
EPA has traditionally used these and their predecessor, Strategic Targeted Activities for Results System (STARS),
statistics, combined with counts of other activities such as enforcement actions initiated or penaty dollars

53 Background information from Enviro$ense, <http://es.epa.gov> (visited July 13, 1998).
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assessed, to measure success both nationally and on aregional level. OECA is making an effort, with the states, to
develop mutually agreed-upon “core” reporting measures that will be used to evaluate State performance in carry-
ing out their delegated program responsibilities, as well as to assess federal performance.>

Issues/Limitations Identified in Federal Databases

EPA and the states are currently involved in an extensive effort to develop better measures of the state of compli-
ance. In the course of these efforts, a number of limitations in data coverage, utility or accuracy have been identi-
fied by both EPA and state stakeholders. Sources of comments and suggestions include both the Roundtable
sessions with stakeholders for OECA’s National Performance Measures Strategy, and a survey of EPA Regiona
employees by OECA's Data Quality Workgroup. Among the concerns which have been raised are:

e Many participants in the survey were concerned that the national systems contain too little information
useful for regional purposes. One observer remarked that the dataisirrelevant to their day-to-day work
and that negative impacts arise from devotion of resourcesin the region and the states to feeding the
databases.

« Low in-house staffing, low priority for data-gathering and alack of adequate data entry/maintenance
support to the Regions undermine data quality.s

« The number of facilities which are not included in the EPA’s compliance databases is not known. Efforts
have been made from time to time and in various locations and for various media to discover facilities
which are not reporting under TRI or are unpermitted. Every year, as evidenced in OECA's annual
Accomplishments Reports, companies are fined for not reporting or for not obtaining required permits.

» Thefederal databases are biased towards large facilities which are subject to frequent inspections.
Small quantity generators, minor and area air emission sources, minor dischargers, etc. are not well
represented. Nationally, it is very difficult to get a picture of compliance for these sources. Gapsin the
compliance information system occur because states are not required to input data into national databases
for minor facilities. For example, information on the compliance status of minor NPDES facilities (less
than 3.7 millions litres of discharge per day) is not captured in the Permit Control System (PCS)
database.

« Another reason for gapsis that certain facilities may be subject to infrequent inspections. Until recently,
in the water program, only major NPDES dischargers (over 3.7 millions litres discharged per day)
were required to be inspected every year. Therefore, there was little compliance information on minor
dischargers, whose discharges might have major localized impacts, particularly when combined with
other minor dischargersin asmall body of water. Now, regions are being allowed some flexibility so that
they can choose to inspect minor dischargersin lieu of annual inspections of all major dischargers,
if they can justify the change.

< Another gap in the compliance information system is that it only captures the compliance status of
certain dischargers indirectly. The compliance status of individual industrial facilities discharging to
publicly owned treatment works (POTWS) is not separately reported in the PCS database and is not
readily available to the EPA for analysis. In 1992, the EPA performed a statistically significant study
which evaluated non-compliance at 640 industrial facilities discharging into 60 POTWs across the

54 1d.; interview with Richard Duffy (Feb. 27, 1997).

55 Regions which use the data for assessment and which monitor data quality report better results. For example, one respondent from
Region 4 stated that “We do not have any large data quality problems, because: (1) by now our states (who input 90% of the data) all
understand the data and the data entry procedures quite well; and (2) we have a set of data assessment reports in our Region IV
RCRI'S reports menu that we run at least once ayear as a part of the mid-year review of the states' work under their grants.” Accord-
ing to the commentator, the states correct errors quickly.
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country. This study was to serve as a baseline for the measurement of future trends in industrial
compliance. To date, no further analysis has been performed.

« For some facilities, total reliance on inspections or on infrequent reference tests, each of which constitutes
compliance monitoring for only apoint in time during the year, rather than providing either more regular
or continuous monitoring information, may constitute a gap in the compliance information system.

State Compliance Databases

State databases sometimes gather much the same data as the EPA databases, though often more, and with more
detailed information than is required by EPA. For example:

« |llinois EPA's air compliance database is similar to the federal AIRS database, but includes information
on smaller facilities. It flags all the EPA SV criteria, and also flags state-specific “ sensitive impact
criteria’ (for example, that the violation has the potential to trigger environmental justice concerns, or
that the violation resulted in injury to company personnel or to the public). There are additional minor
violations flagged in the lllinois database — for example, untimely reporting from a minor source. Since
Ilinois had an air permitting system before the creation of the TitleV program, and the permitting level
includes sources which would fall below the TitleV thresholds, many more facilities are covered in the
I1linois database than are reported to the EPA .5

» The Texas Natural Resource Conservation Commission (TNRCC) has single-media databases to track
compliance monitoring which are independently operated and managed. In the RCRA program,
information on inspections and inspection results are entered into separate databases in each regional
office—the only place where all the datais located. Information required for the federal RCRA
Information System (RCRIS) is sent to the central TNRCC office and to Region 6. All water and air
compliance data are maintained in central databases in TNRCC's Austin headquarters. Since TNRCC
has not been delegated by the EPA to manage the federal water permitting (NPDES) program, none of its
water compliance data is uploaded to the EPA. The magjority of uploads of air program-related data to the
EPA'sAIRS database is via the air compliance database—the Point Source Database (PSDB). A separate
TNRCC database tracks enforcement actions under all programs. Data regarding air-related enforcement
cases, for example, are entered from the enforcement database into both TNRCC's PSDB and into the
EPA'sAIRS database.5”

Some states, however, either have developed, or are in the process of developing, data systems which make
facility-level analysis possible. For example, Massachusetts' DEP has developed a Facility Master File, which was
constructed to parallel the state’'s multimediainspection program. Each facility hasasingle facility ID number, and
the file for a facility includes information on its permits, history of inspections, and current compliance status
across all programs. The FMF computer system will track the fact of aviolation, but does not specify the nature of
the violation; for the specific violation, it is necessary to access the paper files. The system does not use flags like
SNC or SV, which creates problemsin transferring datato EPA. The FMF database facilitates tracking compliance
information by sector.58

Encouraging Voluntary Self-Monitoring of Compliance

As discussed previously, while requirements for facilities to monitor and report compliance-related data have
always been a major component of federal and state compliance monitoring, the EPA and the states have more

56 |LLINOIS EPA, VioLATION DETECTION AND CLASSIFICATION (May 1997); interviews with Miles Zamco and John Kolash; IEPA,
ENFORCEMENT RESPONSE PLAN, Section 3.

57 |nformation from Anne Dobbs and Jeffie Barbee, TNRCC, (Dec. 1997).
58 |nformation from Kim Kreiton, Massachusetts DEP, (June 1997).
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recently focused considerable attention on promoting voluntary monitoring and reporting of compliance informa-
tion by regulated facilities. Programs and policies to promote self-monitoring and self-reporting are intended both
to encourage facilities to internalize more thoroughly the focus on achieving and maintaining compliance with fed-
era, state and local environmenta requirements, and to allow re-direction of limited government compliance
assurance resources to maximize their effective use.® Voluntary programs are also generally designed to expand
use of and strengthen existing practices of the regulated community. The government initiatives to promote volun-
tary compliance monitoring summarized below are based on industry practices and initiatives related to environ-
mental auditing and the development of environmental management systems.®

Government Programs to Promote Self-Auditing of Compliance by Regulated Facilities

Since 1986, the EPA and several states have developed policy and enacted legislation attempting to encourage
companies to conduct voluntary environmental audits to monitor their compliance with environmental laws.5
These government initiatives are intended to provide incentives for self-monitoring, in addition to the incentive
created by these environmental agencies' strong enforcement programs. They focus on promoting atrend initiated
by the private sector in response to corporate concerns about avoiding major financial liability for environmental
damages or the costs and public perception problems related to fines for environmental violations (see additional
information on environmental auditing in Section 3 below).

EPA and state efforts to promote environmental auditing by regulated facilities have been based on two pri-
mary concerns:

« that increasesin legal requirements combined with regulatory agencies' shrinking budgets have led to a
need for government to supplement its compliance monitoring program with compliance monitoring by
companies (arealization which has also contributed to efforts to expand the scope of monitoring required
by regulation, as under the CAM and previous enhanced monitoring rules); and

« that industry perceptions of the potential use of compliance self-auditing reports by government agencies
could inhibit or limit the expansion of private sector environmental auditing; for example, concerns that:

— acompliance audit report revealing violations might act as the “smoking gun” needed by a prosecutor
to upgrade acivil action to acriminal one; or

— such areport could serve as the basis for mgjor punitive finesin civil enforcement cases.

The need to fix this perceived conundrum for corporate managers is one reason the EPA and several states
have introduced various policies and enacted legid ation restricting the conditions under which audits conducted by
companies could be used in enforcement actions.

EPA Policy on Self-Auditing

On December 18, 1995, the EPA issued the final policy statement, “Incentives for Self-Palicing: Discovery, Dis-
closure, Correction and Prevention of Violations’.%2 The policy statement is intended to increase compliance with
environmental laws by providing incentives for companies to discover, disclose, and correct violations through
voluntary environmental audits. The incentives created by the policy statement are designed to supplement the
incentive to conduct audits provided by EPA’s strong enforcement program without undercutting EPA’s ability to
enforce federal environmental laws.

59 See EPA, Incentives for Self-Policing: Discovery, Disclosure, Correction and Prevention of Violations, Final Policy Statement, 60
Fed. Reg. 66,707 (Dec. 12, 1995).

60 These sections focus on government programs and initiatives; more information on industry’s role in environmental audits and envi-
ronmental management system initiativesisincluded in Section 3.

61 1n 1986, EPA published an Environmental Auditing Policy Satement, 51 Fed. Reg. 25004-25010 (July 9, 1986).
62 60 Fed. Reg. 66,706-66,712 (Dec. 22, 1995).
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To encourage self-auditing, the final policy eliminates gravity-based penalties and does not recommend
criminal prosecution of companies where violations are found through voluntary audits or efforts that reflect areg-
ulated entity’s due diligence, and are promptly disclosed and expeditiously corrected. The EPA, however, retains
the discretion to recover economic benefits derived by delaying investments in compliance.

In particular, companies must meet nine conditions in order not to face gravity-based civil penalties and
criminal prosecution:

« The violation must have been discovered through either an environmental audit that is systematic,
objective and periodic, or a documented, systematic procedure or practice which reflects the regul ated
entity’s due diligence in preventing, detecting and correcting violations. The EPA may require disclosure
to the public of a description of the company’s audit or due diligence efforts as a condition of penalty
mitigation. Thiswill allow the public to judge the adequacy of compliance management systems, and
foster public trust in these systems.

¢ Theviolation must be voluntarily discovered and promptly disclosed to the EPA. The violation must have
been identified voluntarily, and not through monitoring, sampling or auditing procedures required by
statute, regulation, permit, judicial or administrative order, or consent agreement. The penalty elimination
appliesif discovery was voluntary, regardless of whether there is ageneral obligation to report violations.

e Theviolation must be disclosed to the EPA within 10 days of discovery.

« The violation must be discovered and reported on the initiative of the company and not in reaction
to a pending enforcement action or third-party complaint.

» Theviolation must be expeditiously corrected, and any harm caused by the violation remedied.

« The company must agree to take steps to prevent a recurrence of the violation, including improvements
to its environmental auditing or due diligence efforts.

¢ The same or closely-related violation must not have occurred within the past three years at the same
facility, or be part of a pattern of violations over the past five years.

« Theviolation must not have resulted in serious actual harm or have presented an imminent
and substantial endangerment to public health or the environment.

» The company must cooperate with the EPA by providing the information necessary to determine
the applicability of the penalty mitigation.®

Some industry observers have maintained that the EPA’s approach would not do enough to encourage com-
panies to monitor their compliance through voluntary audits. They argue that companies would not conduct audits
because the EPA is not legally required to mitigate penalties for violations discovered through audits, given that
EPA policy is not legally enforceable as are regulations and legislation. They also claim that the fact that the pol-
icy till allows EPA to collect an economic gain-based penalty for violations discovered through voluntary audits
would act as a disincentive to conducting voluntary audits. In addition, companies argue that the potential that
audits will be used in third-party citizen suits would also act as a disincentive to auditing. Finally, observers argue
that the nine conditions for penalty reduction are too convoluted and restrictive to encourage companies to volun-
tarily monitor their compliance with environmental laws through audits. Many of these companies have advocated
protection of environmental audits through an evidentiary privilege which would prevent the use of audits in
enforcement actions and immunity from enforcement actions when a company conducts an audit—a position
which a number of states endorsed through legislation, but which EPA has opposed for a number of reasons (see
discussion in next section). In spite of the reservations articulated by these companies, vast segments of industry

63 See also EPA, Office of Regulatory Enforcement, Audit Policy Inter pretive Guidance. (Jan. 1997).
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have supported the EPA's policy—as evidenced by the more than 500 facilities that had disclosed violations to the
EPA under the policy by August 1997.%4

2.6.1.2 State Laws and Policies on Self-Audits and Audit Privilege/Immunity

States have taken a range of approaches toward self-auditing. As of December 1997, eleven had adopted self-dis-
closure policies more or less consistent with the EPA’s approach (see example of California below), while legisla-
tion to protect the results of corporate environmental audits from disclosure and/or to provide immunity from
penalties or other enforcement actions had been passed in 24 states. Some of these state laws differ from the EPA’'s
policy of penalty reduction in that they protect audit results from disclosure through a privilege mechanism and/or
provide immunity for violations discovered through audits. The EPA is in the process of negotiating with states
over those provisions, which it feels could adversely affect its ability to enforce federal requirements.s

The EPA objects to many of these laws because they undermine the enforcement authorities a state is
required to have by federal law in order to qualify for program delegation or authorization. Because of the effect
these laws have on a state€’s ability to monitor compliance with and enforce federal environmental laws, the EPA
has delayed approval of some states' federal programs.

The EPA has issued a guidance to help determine which state audit laws interfere too greatly with the
enforcement authority a state needs to adequately enforce federal environmental laws, therefore preventing pro-
gram delegation or approval. The guidance, which is based on statutory delegation requirements, specifies the fol-
lowing:

I mmunity Laws:
e must not eliminate a state's ability to obtain immediate and complete injunctive relief against polluters; and

* must allow astate to collect civil fines for significant economic benefit gained through violations, repeat
violations, violations of judicial or administrative orders, serious harm, and violations that may pose
imminent and substantial danger to health or the environment; and

Privilege Laws:

« must provide for the state's retention of sufficient information-gathering authority to carry out federa
programs,

* must protect the public’s right to monitor non-compliance and bring citizen suits for violations of federa
law; and

« must not allow the privilege to apply to criminal investigations, grand jury proceedings, and
prosecutions, or it must exempt evidence of criminal conduct from the scope of the privilege.

The EPA's concerns with, and response to, efforts to promote self-auditing by regul ated entities through audit
privilege and immunity laws which do not meet these standards are illustrated through its response to the Texas
Environmental, Health and Safety Audit Privilege Act (discussed below).

64 See, for example, comments and responses on CAL/EPA’s similar policy by the California Manufacturer’s Association and the Envi-
ronmental Auditing Roundtable. Memorandum from Gerald G. Johnston, CAL/EPA Assistant Secretary for Law Enforcement and
Counsel, to Directors, Executive Officers, Chief Counsel, Enforcement Chiefs, CAL/EPA Policy on Incentives for Self-Evaluation
(July 8, 1996). Information on disclosures from Gary Jonessi, OECA.

65 OECA, EPA, State Audit Privilege and Immunity Pending and Enacted Legidation/Policies Fact Sheet (Dec. 1997).
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California: Self-Auditing Promotion Based on EPA Policy

The Cdifornia Environmental Protection Agency (Cal/EPA) developed a policy to encourage voluntary auditing
by companies by treating the audits as mitigating factors in the exercise of environmental enforcement discretion.
The Cal/EPA policy isvery similar to the EPA’s audit-incentive policy. The motivation behind Cal/EPA’s audit pol-
icy was the recognition that the dramatic increase in regulated entities requires that voluntary compliance monitor-
ing and violation disclosure must become amajor part of Cal/EPA’s law enforcement strategy.

Cal/EPA's policy issimilar to the EPA’'s policy in that it:
 eliminates gravity-based pendties;

« does not recommend criminal prosecution against companies where violations are found through
voluntary audits or efforts that reflect aregulated entity’s due diligence, and are promptly disclosed
and expeditiously corrected;

« does not provide an evidentiary audit privilege or immunity for disclosed violations; and

* incorporates the EPA’s definition of “due diligence” and the requirement that nine conditions be met
for penalty mitigation to be considered under the policy.

Cal/EPA has modified the EPA’'s policy by providing a mechanism to address some concerns of industry
regarding a more specific delineation of what constitutes an acceptable auditing program under the policy. For
example, the EPA’s policy encourages companies to initiate self-audit or due diligence programs but provides lim-
ited guidance as to what type of programs will qualify. Cal/EPA’s policy tries to provide companies with greater
certainty that their programs qualify under the policy by offering a fee-for-service audit/due diligence review. This
fee-for-service review will provide certification of the audit or due diligence program prior to any reporting of vio-
lations discovered through the program.ss

Texas: Audit Privilege Legidation

On 23 May 1995, Texas passed an immunity and privilege law for voluntary environmental audits conducted by
companies. The law has garnered praise from industry but EPA and environmental groups have expressed major
concerns. The stated intent of the law is to encourage companies through privilege and immunity incentivesto vol-
untarily audit their operations to determine compliance with environmental laws. By August 1997, 635 regul ated
facilities notified the Texas Natural Resource Conservation Commission (TNRCC) of their intent to conduct avol-
untary environmental audit under the Act. Of those, 102 disclosed the results of the audits to the Commission.®”

After passage of the Texas Audit Privilege Act, the EPA was petitioned by the Environmental Defense Fund
to withdraw the Texas Underground Injection Control (UIC) program, due to the potential impact of the Act on
TNRCC's ahility to enforce UIC requirements. Subsequent negotiations between EPA and the TNRCC led to
amendments (signed by the Governor in May 1997, and effective 1 September 1997) by the state to meet the fol-
lowing EPA concerns:

 eliminate immunity and privilege provisionsin criminal actions;
* eliminate immunity where aviolation resultsin serious threat to human health or the environment;

 eliminate immunity where the violator has obtained a substantial economic benefit, giving it a clear
competitive advantage;

66 Memorandum from Gerald G. Johnston, supra note 64.
67 Tnrec, Litigation Support Division.
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« clarify that individuals will not be sanctioned for reporting violations of environmental law to law
enforcement authorities;

« clarify that privilege does not impair the state’s review of information required to be made available
under federal or state law; and

« provide public access to information required to be made public under federal or state law, irrespective of
whether it is privileged.®

In addition, Texas offered written assurances to the EPA that the audit law does not impair its authority or
ability to obtain injunctive relief or issue emergency orders, and that there is no impairment of the state's ability to
independently obtain or use evidence of aviolation. The EPA indicated that, with these modifications and agree-
ments, the Texas program met the reguirements necessary for federal program delegation.®

2.6.2 Government Programs to Promote the Development of Environmental Management Systems
(EMSs) by Regulated Facilities™

Environmental management systems (EMSs) are plans for companies and facilities to follow in order to assure
they are making sound environmental decisions and managing their environmental programs in the most efficient
and protective manner. Almost all EM Ss utilize some form of self-auditing as a key management tool. In general,
however, they go beyond a basic audit program goal of finding and correcting non-compliance by formalizing
management systems designed to prevent non-compliance and continuously improve environmental performance.

Asin the case of compliance self-auditing programs generally, the development of EM Ss originated as a pri-
vate sector initiative. Government organizations, however, have played a role in advancing the concept, and are
exploring its potential benefits with respect to compliance assurance and monitoring and longer-term improvement
of environmental performance by regulated facilities.

The EMS model that has become most widely known is the 1SO 14001 international voluntary standard for
environmental management systems, which was developed under the auspices of the International Organization
for Standardization (1SO), a non-government international organization whose members are the national standards
organizations from over 100 countries. The member organization from the United States is the American National
Standards Institute (ANSI) — an organization which has coordinated and administered private sector standards in
the United States for over 75 years, and which includes members from industry, government and trade and labor
associations.™

1SO 14001 requires afacility or company to:
 develop an environmental policy and a commitment to achieving that policy;
 develop aplan for achieving the policy;

 implement the plan, including establishment and documentation of organizational responsibilities
and provision of adequate resources and training;

« provide for measurement of performance against the policies and objectives; and

* provide a mechanism for making corrections where measurements show that performance is not
in conformance with policies and objectives (i.e., continuous improvement).

68 OECA, EPA, Texas Audit Privilege and Immunity Fact Sheet 1.
69 1d. at 1-3.

70 Additional information on environmental management systems and self-audits is included in Section 3 on industry roles in compli-
ance monitoring.

71 ANSI Online (visited July 13, 1998), <http://web.ansi.org/default_js.ntm>. ANSI standards are established on a consensus basis (as
are | SO Standards) of member organizations.
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The EPA and most state agencies have shown extensive interest in the 1 SO 14000 series of standards, and the
potential for more effective environmental management for companies which adopt the standards. There has been
concern, however, about some of the most enthusiastic claims for 1SO 14001 standards (e.g., that the ISO 14001
standards would eventually replace environmental regulations). From the perspective of compliance assurance and
compliance monitoring, it has been suggested that there are elements of the 1SO 14000 standards which require
careful consideration in determining their value and their limitations as a mechanism for improving regulatory
compliance and providing better information regarding compliance, including, for example:

 |SO 14001 standards specify a management approach for ensuring achievement of management’s
environmental goals; they do not specify environmental performance standards;

« the standards require a policy commitment to achieving compliance with relevant legislation
and regulation; they do not require current compliance; and

« the standards do not require that compliance monitoring information be made available to either
government agencies or the public.”

EPA's Approach to the Role of Environmental Management Systems in Compliance Monitoring
Task Group on EMSs and 1 SO 14001

In 1996, EPA established ajoint federal/state task group to examine the rel ationship between EM Ss and 1SO 14001
in the specific area of regulatory compliance and enforcement. All magjor EPA offices, 18 states, and the Depart-
ment of Justice were represented on the Task Force. The goa was to develop areport during 1997 that would:

« establish an approach for testing the hypothesis that EM Ss can improve compliance and beyond-
compliance performance;

« identify metrics to measure the extent to which EM Ss can improve compliance and beyond-compliance
performance;

« encourage the use of common metrics in state and federal pilot projects, and apply those metrics to
analyze compliance and performance data; and

« encourage the establishment of a national database for the results of EMS pilot projects.

By devel oping a common approach to measuring the environmental performance of facilities participating in
EMS/ISO 14001 projects with EPA or the states, EPA and the participating states hope to be able to find an objec-
tive basis for comparing performance before and after EMSs are implemented, and for relating performance to
specific EM S characteristics.”

EPA’'s Environmental Leadership Program

EPA’'s Environmental Leadership Program (ELP) is designed to provide incentives to facilities willing to develop
innovative approaches, such as an EMS, independent and self-certified audits, and public participation to establish
accountability for compliance with environmental laws. To participate in the ELP, afacility must demonstrate that it
has an EMSin place that assures the facility conducts its operations in such a manner as to minimize environmental

72 Tibor, 1SO 14000: A Guide to the New Environmental Management Standards, 3475 (1996); Benchmark Environmental Consult-
ing, “1SO 14000: An Uncommon Perspective” (Nov. 1995). See also North American Working Group on Environmental Enforce-
ment and Compliance Cooperation (EWG), Environmental Management Systems and Compliance, Report to the Council of the
North American Commission for Environmental Cooperation on Results and Recommendations Pursuant to Council Resolution 97-
05 (June 1998), available at: <http://www.cec.org>.

78 EPA, Briefing on EPA/State | SO 14001/EMS Task Group and Proposed Metrics for Evaluating Environmental Performancein Facil-
ities Participating in EMSI1S0 14000 Experiments (July 1997); Memorandum by Steve A. Herman, Enforcement and Compliance
Policy Toward 1SO 14001 and Establishment of the OECA 1S0 14001/EMS Task Group (June 25, 1996).
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harm. The ELP EMS requirements paralel those of 1SO 14001, but with additional requirements associated with
compliance assurance, pollution prevention, community outreach and other environmental enhancement activities.
ISO 14001 registration and certification are not required for participation in the ELP.

EL P participating companies will be subject to regulatory relief, such as fewer facility inspections, reduced
reporting, expedited permitting, longer time frames between permit renewals, and streamlined processes for mod-
ifying existing permits. In addition, they will receive public recognition of their ELP efforts. Ten private sector
facilities and two federal facilities have completed a one-year pilot project to test parts of the ELP. EPA plansto ini-
tiate full-scale ELP projects during FY 1998. Facilities must commit to six years of participation in ELP. Qualify-
ing facilities must have a“mature” EMS program, one that has been planned, implemented and tested to ensure it
isworking properly.

One of the compliance elements of the ELP that is not a part of 1SO 14001 is the requirement to prepare and
make public an annual environmental performance report. The reports must include factual data about compliance,
including the date of detection of any violations, the date regulators were notified of non-compliance, the type of
corrective action taken by the company to address the violation, and the root cause of the problem. In addition to
the annual reports, compliance must be achieved and EM S audits performed in years Two and Five of the six-year
ELP cycle.

State Initiatives With EMSs and Compliance Monitoring

There have been a wide range of state initiatives to promote the adoption of environmental management systems
by companies. These have included both individual state efforts, and a joint project involving several states: the
Multi-State Working Group on Environmental Management Systems (MSWG). The member states of the MSWG
are Arizona, California, Illinois, Massachusetts, Minnesota, North Carolina, Oregon, Pennsylvania, Texas and
Wisconsin.

MSWG Approach

The MSWG is establishing criteria for the evaluation of state pilot projects involving company adoption of SO
14001 or other EM S standards. The criteriainvolve environmental performance, environmental compliance, pollu-
tion prevention, and stakeholder confidence. The states have developed a project evaluation matrix, which is
intended to promote a common reporting format while allowing for a wide diversity in state approaches. The
matrix can be applied to asingle site, a company, a business sector, to government actions, to individual environ-
mental contaminants of concern, or to a geographic area. With respect to compliance monitoring or measurement,
the matrix provides a category of environmental compliance indicators which categorizes such areas as the seri-
ousness of a violation, the promptness of discovery and remedial measures, and actions taken to prevent recur-
rences.

California EPA

Cal/EPA islaunching an EMS pilot with afocus on regulatory integration. A task force has been set up to develop
aseries of pilot projects to test and demonstrate the utility of 1SO 14001 as a tool to augment or replace elements
of the current compliance and enforcement system. Participation in the pilot projects is expected to be voluntary.
Companies will develop project plans and draft compliance agreements. Regulatory agencies will provide techni-
cal assistance, review project plans, track implementation, review project results, evaluate projects and make rec-
ommendations. Public involvement will be key. In order to be considered for the pilot projects, businesses must
show a good compliance record. Regulatory relief mechanisms such as decreased frequency of inspection and
lower reporting and record keeping requirements would be one subject of study.

74 EPA, FY 1996 Enforcement and Compliance Assurance Accomplishments Report.
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2.7 Future Directions: Efforts to Broaden the Scope of Compliance Data

271

Both the EPA and state agencies have been working to develop new measures for assessing compliance and prior-
itizing enforcement efforts, and to measure the effectiveness of new tools such as compliance assistance and incen-
tives. The goals of these efforts to refine compliance measurement have included:

« more fully and accurately assessing the current state of compliance by developing broader coverage
of regulated facilities and more accurately characterizing the extent of non-compliance at facilities;

« better relating the impact of enforcement and compliance assurance activities to actual compliance,
and to environmental and/or human health results;

« developing data which could indicate the compliance results of agency or voluntary initiatives; and
« developing measures of the resource efficiency of program activities in achieving environmental goals.

One issue under discussion has been the extent to which measures focusing on behavioral outcomes and/or
environmental results should displace traditional output measures. Both the EPA and some of the states have rec-
ognized for some time that the traditional output measures used by the EPA (e.g., humber of inspections or
enforcement actions) focused management attention away from dealing with priority environmental problems—
that the traditional indicators that were appropriate during the early development of environmental programs no
longer provided a meaningful measure of program effectiveness or results.”> The EPA, while agreeing with the
need to move to compliance measures that are outcome and results focused, believes that there is a continuing need
for measurement and management of outputs, and wants to ensure that the compliance measurement/eval uation
approaches emerging in the states provide a common basis for compliance program eval uation.”

There are several forumsin which compliance monitoring issues are being discussed. These include the joint
development by the EPA and ECOS of core performance measures under NEPPS,77 the National Performance
Measures Strategy for EPA’s Enforcement and Compliance Assurance Program, and stete efforts to develop and
share compliance measurement and evaluation strategies.

The GPRA, EPA's Strategic Plan, and the National Performance Measures Strategy for EPA'S
Enforcement and Compliance Assurance Program

EPA has been conducting its efforts to devel op performance measures for compliance assurance both in the context
of discussions with the states and in the context of the new requirements of the Government Performance and
Results Act (GPRA), which focuses on achieving greater effectiveness of federal programs through an emphasis
on results, service quality and customer satisfaction. Under GPRA, EPA (as well as other federal agencies) was
required to develop, by September 30, 1997, both afive-year strategic plan and an annual performance plan for FY
1999. In addition, the GPRA requires EPA to develop a performance report for FY 1999 (by March 31, 2000) that
evaluates performance against measuresincorporated in the FY 1999 annual performance plan. “ The National Per-
formance Measures Strategy” for EPA’'s Enforcement and Compliance Assurance Program is one of the critica
components for this planning and evaluation process.”

7> Bernie Penner of the Maryland Department of the Environment, for example, illustrated his view with the comment, “A carpenter
cannot be judged by the number of times he uses his hammer.” during the National Performance Measures Strategy for EPA’s
Enforcement and Compliance Assurance Program, Roundtable for State Environmental Agencies (June 25, 1997).

76 Discussions at the EPA Roundtable Session, id., (June 25, 1997); Office of Enforcement and Compliance Assurance, EPA, Measur-
ing the Performance of EPA's Enforcement and Compliance Assurance Program: Draft Report of the National Performance Mea-
sures Srategy (Sept. 1997).

77 See Section 2.2.6 above.

78 EPA Briefing Package, GPRA Mandates Greater Agency Accountability for Public Resources; Memorandum from Sallyanne Harper
(Acting Chief Financial Officer, EPA) to Assistant Administrators et al., Guidance on Developing Objectives for Planning, Budget-
ing and Accountability (Nov. 22, 1996).
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Asrequired by GPRA, EPA has developed a Strategic Plan.” The Plan includes:

« ten general goals (of which two have particular interest for compliance monitoring),
« alimited number of objectives for each goal,

 expected accomplishments,

* related strategies, and

» measures for evaluating performance under the goal.

The goal with greatest relevance for compliance monitoring is Goal 9: “A credible deterrent to pollution and
greater compliance with the law.” &

« The two objectives under the goal are:

— “ldentify and reduce significant non-compliance in high priority program areas, while maintaining
a strong enforcement presencein all regulatory program areas’.

— “Promote the regulated communities’ voluntary compliance with environmental requirements through
compliance incentives and assistance programs.”

» Examples of expected accomplishments under goal 9 include:

— “...complete baseline measurement data for use in measuring changes in key indicators of compliance
appropriate to designated high priority portions of the regulated community....”

— “...maximize ... effectiveness by strategically targeting ... enforcement and compliance activities
to address the most significant risks to human health and the environment and to address
disproportionate burden on certain populations....”

— “Increased number of violations reported and subsequently corrected through self-disclosure
by the regulated community over the 1997 level "8t

For measurement of accomplishments under the goal, the Plan specifically refers to the effort under OECA's
“National Performance Measures Strategy” (Measures Strategy) “to develop a range of measures that reflect the
broad spectrum of enforcement and compliance activities, the degree to which they protect human health and the
environment, and industry compliance with applicable laws.” 8

The National Measures Strategy was the subject of a series of public meetings with all stakeholders from
January through October of 1997; afinal report was prepared in December 1997.83 As required by the GPRA plan-
ning process, the goal of the Measures Strategy effort was to develop measures which would facilitate evaluation
and measurement of OECA's enforcement and compliance assurance programs, with increased emphasis on envi-
ronmental impacts and program outcomes.

7 EPA, EPA Strategic Plan, Sept. 1997, EPA/190-R-97-002.

80 |d. at 56-58. The other goal with importance for compliance information is Goal 7, relating generally to right-to-know, which calls
for public availability of all non-confidential EPA data (pp. 50-52).

81 1d. at 54.
82 1d. at 58.

83 Memorandum from Michael M. Stahl, Deputy Assistant Administrator to Stakeholders and Interested Parties, National Performance
Measures Srategy (Dec. 22, 1997) available at: <http://es.epa.gov/oeca/perfmeas/npmsfinal.html>.
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The National Measures Strategy report on the Strategy describes a “ performance profile for EPA’s enforce-
ment and compliance assurance program” which lays out a framework of eleven sets of performance measures.
The measures are divided into three categories:8

a. Indicator Category

OECA will evaluate the impact of its programs on environmental, human health and non-compliance
problems through annual assessments of program contributions to EPA’s strategic objectives. The specific
objectives for evaluative studies were not yet selected at the time of the report.

b. Outcome Category
This category will focus on program effects on behavior of regulated populations, including:
— levels of compliance in regulated populations,
— environmental improvements by regulated entities, and
— responses of Significant Violators.
c. Output Category

This category will focus on program effects on enforcement and compliance assurance activities, including:

monitoring compliance through number of inspections, record reviews, responses to citizen
complaints, and investigations conducted,;

enforcing the law through civil and criminal actions;

providing assistance and information to facilities; and

building capacity of state, local or tribal programs.

The draft report on the Strategy describes a*“ performance index for enforcement and compliance assurance”
which lays out aframework of fourteen proposed performance measures, some of which will require further devel-
opment prior to implementation. The measures are divided into three levels:8

e Level 1: Indicators (“ quantitative or qualitative measures over time of progress toward achieving
environmental objectives’): impact of OECA program outputs and outcomes on achieving genera
Agency GPRA environmental objectives or specific sector-based, community-based or other initiatives.

* Level 2: Outcomes (“quantitative or qualitative measures of external behaviors by public or regul ated
entities caused, at least in part, by actions of government”):

— levels of compliance/non-compliance in regulated community;

— actions taken by regulated entities (including environmental management improvements resulting
from voluntary actions, EPA enforcement or targeted compliance assistance efforts, or self-policing
efforts resulting from targeted compliance assistance); and

84 Office of Enforcement and Compliance Assurance, EPA, Measuring the Performance of EPA’s Enforcement and Compliance Assur-
ance Program, Final Report (Dec. 22, 1997), pp. 12-21. The definitions of indicators, outcomes and outputs are based on definitions
developed jointly by EPA and ECOS for the Core Performance Measures to be used in Performance Partnership Agreements.

85 1d.; The definitions of indicators, outcomes and outputs are based on definitions developed jointly by EPA and ECOS for the Core
Performance Measures to be used in Performance Partnership Agreements.
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— dignificant violator responses (including average days to return to compliance or enter enforceable
agreements, and percentage of SVswith recurrent significant violations).

e Level 3: Outputs (“ quantitative or qualitative measures of important activities, work products or actions
taken by EPA or by the states”):

— monitoring compliance (number of inspections, record reviews, investigations, civil and criminal
actions concluded; self-policing settlements);

— providing assistance and information (number of facilities reached through compliance assistance;
compliance assistance and compliance information tools devel oped for regulated entities and the
public); and

— building capacity (assets provided by EPA to state, local or tribal programs).
2.7.2 State Approaches to Providing a Broader Measurement Context for Compliance Monitoring

As discussed above, numerous states have been working, both individually and jointly, to develop compliance
monitoring measures which give a more complete and accurate picture of compliance and relate compliance to
state environmental objectives and priorities. Joint efforts have included both the development by ECOS with the
EPA of Core Performance Measures related to compliance monitoring under NEPPS, and shared state efforts to
develop alternative measurement approaches. The numerous individual state efforts, of which the summaries
below are illustrations, include both use of old compliance data in new ways, and development of approaches to
place more focus on outcomes and environmental results of compliance efforts (similar in objective, and often con-
tent, to OECA's Measures Strategy).

2.7.2.1 lllinois EPA Pilot of Outcome Measures Related to Compliance Assurance

Illinois EPA uses different analyses of existing data to create and test six program outcome measures related to
compliance assurance:®”

« total pollutant load (pounds of pollutant) associated with non-compliance as a percent of total permitted
load discharged;

« yearly significant non-compliance days per NPDES major discharger;

« percent discharge monitoring data received that is required to be reported by the NPDES program;
 percent of sample results received that are required to be reported under SDWA;

« average number of daysto reach agreement on a compliance plan for resolution; and

« annua compliance excellence achievers as demonstrated by three or more years of sustained compliance.

The performance measures are new and still evolving. Most of the FY 95-96 data efforts were to establish a
baseline from which future accomplishments could be measured. Nonethel ess, some results of the pilot included:

¢ By tracking excess pollutant load discharged, IL EPA was able to crossmatch critical watersheds with
facilities showing significant levels of noncompliant load, and prioritize enforcement efforts to eliminate
the most significant impacts on the state’'s water resources. Over the two year period of this study, excess
loads discharged at 325 priority targeted facilities dropped by 39%. This translates into about 45,686
pounds of pollutants no longer discharged into Illinois waters.

86 See discussion above.

87 Roger Kanerva, IL EPA, Pilot Performance Measures in Illinois, Presentation at the OECA Roundtable for State Environmental
Agencies on the National Performance Measures Strategy, Washington, DC. (June 25, 1997).
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» The use of SNC-days (the second pilot measure), as compared to SNC-quarters, also allowed IL to better
prioritize facilities. For example, afacility with violations of adaily maximum limit on the first and last
day of a Quarterly Non-compliance Report (QNCR) period are identified as being in SNC two days, as
opposed to the entire quarter. The average number of SNC days per major discharger increased over the
study period, but that was due to a new enforcement process and the change in basic EPA SNC
definition.

« The sixth pilot measure, percent excellence achievers, showed that 26% of al major NPDES dischargers
in Illinois had no reportable non-compliance for the three year period 1994-1996. For Community Water
Suppliers (CWS), the figure was higher: 52% had no reportable non-compliance, three years
inarow.s

Compliance rate results of the measures included:

Excess pollutant load dischar ged:

Calendar Year % of excessload dueto non-compliance
1995 0.79
1996 0.49

Significant non-compliance days:

Calendar Year SNC days per major discharger
1995 11.8
1996 13.2

Percent of DMR datareceived:

DMR parameters DMR forms

Calendar Year Discharger type reported tolL received by IL
1995 Majors 99.0% 99.8%
1996 Majors 99.8% 99.9%

8 |d.
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Percent of SDWA sampleresultsreceived:

Calendar Year Sampleresultsreceived by IL

1996 94.0%

Average number of daysfor agreement:

Calendar Year Avg. number of days

1996 126

Annual compliance excellence achievers (1994, 1995, 1996):

Facility Types Per cent achieving excellence
Major dischargers 26%
CWSs 52%

2.7.2.2 Florida DEP’s Integrated Reporting

A2-46

The Florida Department of Environmental Protection (DEP) has initiated quarterly performance reports on the
environment which are intended to “help us understand the consequences of what we are doing.”# The first report
was issued in October 1997. It provides for four tiers of data:

e Tier 1 —Environmental & Public Health Outcome Indicators

Includes environmental and human health results/indicators, such as percent of population living in areas
monitored for air quality, percent of days with “very good” air, percent reductions/increasesin air pollu-
tants, percent of water bodies in each of the five water quality classifications, percent increase/decreasein
water quality, as well as related measures for wetlands, solid and hazardous waste, habitat conservation
and protection, etc.

* Tier 2—Behavioral and Cultural Measures

Includes primarily current compliance rate data (based on random inspections, rather than targeted or
complaint-related inspections, aswell as monitoring data), as well as some information on such behaviors
as used oil recycling, self-auditing activity, volunteer efforts.

89 Florida Department of Environmental Protection, 1 (1) Secretary’s Quarterly Performance Report (Oct. 31, 1997).
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e Tier 3—Departmental Outputs and Activities

Major elements are the traditionally measured departmental efforts, such as permitting, inspection and
enforcement activity, aswell asinformation on rates of significant violations detected and returns to com-
pliance with or without formal enforcement. Inspection activity is reported in terms of types of facilities
inspected and, in afew cases, number of inspections with respect to the total universe of regulated facili-
ties.

e Tier 4 — Resource Efficiency
Currently this provides a budget breakdown by major categories and subcategories of expenditure.

Thisreport was intended as afirst step in devel oping a measurement structure and reporting format for relat-
ing behavioral outcomes and environmental impacts to DEP activities. While this provides afirst public reporting
structure moving in the same direction as the National Performance Measures Strategy, the report notes that many
of the data elements and data relationships still need to be refined or developed.

A2-47



A2-48

31

Indicators of Effective Environmental Enforcement: Proceedings of A North American Dialogue

Industry’s Role in Compliance Measurement

There are two major components to industry’s contribution of data for compliance monitoring and measurement.
Thefirst, which involvesindustry fulfillment of very specific self-monitoring requirementsimposed by statute and
regulation, has been discussed previously in the context of the government’s information-gathering role in compli-
ance monitoring. There is, however, an additiona voluntary component of compliance monitoring and reporting
by industrial sources, primarily comprised of various types of environmental compliance self-auditing programs
and environmental management systems (EM Ss). As previously discussed, federal and state governments are cur-
rently actively developing policies and programs to promote and encourage self-auditing and EM Ss.%° Environ-
mental auditing and EM S programs can be considered as a continuum of self-monitoring approaches for industry,
but at either end of the spectrum there are considerable differences in the extent of environmental compliance or
other environmental information developed, and the extent to which that information is made available to govern-
ment agencies or the public.

Self-Auditing

Most large industrial sources have carried out environmental auditing programs of some kind for years—initiated
as self-protection against inadvertent violation of compliance requirements and/or as aguard against the major lia-
bilities which could result from significant releases of pollutants which could cause major human health or envi-
ronmental impacts. In the 1970s, subsequent to the passage of the major federal environmental statutes and
requirements of the Security and Exchange Commission that several major companies identify environmenta lia-
bilities more fully in annual reports to stockholders, environmental auditing became a distinct component of com-
pliance management. In the mid-1980s, environmental managers and auditors from several companies formed two
organizations to support the development and promotion of environmental auditing: the Environmental Auditing
Roundtable and the Environmental Auditing Institute. The Environmental Auditing Roundtable, established in
1982, is an organization of professional environmental, health and safety auditors, focusing primarily on industry
needs. It adopted formal standards for conducting environmental auditsin 1993.9

Several factors fueled the spread of environmental auditing in companies, including the potential for large
penaltiesif acompany isfound in violation of the increasingly complex federal, state and local environmental laws
and regulations; potential civil liahilities for environmental damages; the liability implications of the Superfund
law; and the availability or high cost of liability insurance for coverage of environmental accidents. Companies
were concerned not only with potential problems at their own facilities, but with the adequacy of the environmen-
tal systems of clients and waste management contractors.

The form of compliance auditing programs often depends on the specific objectives of the program, which
can include:

« ensuring environmental regulatory compliance;

* reducing or identifying environmental liabilities;

« checking performance of operations managers with respect to environmental responsibilities;
 avoiding liabilities for corporate officers; and

* increasing environmental awareness.

90 See Section 2.6.1. above on government programs to promote self-auditing and the development of EMSs.
91 |_awrence B. Cahill, “Environmental Audits,” Government Institutes, 7th ed., (1996), at 19,20.



3.2

United States Policy and Practice with Indicators of Effective Environmental Enforcement I A2

Inits 1986 Environmental Auditing Policy Statement, the EPA spelled out what it believed to be the key ele-
ments of an environmental auditing program. Whilein no way binding, and not meant as a description of the then-
current practice of auditing by companies, it was based on extensive discussions by EPA staff with industry
auditors, particularly those involved with the Environmental Auditing Roundtable. The statement listed various
elements of such an audit, including: explicit top-level management support for environmental auditing and a com-
mitment to follow up on audit findings; an environmental auditing function independent of audited activities; ade-
guate team staffing and auditor training; explicit audit program objectives, scope, resources, and frequency; a
process which collects, analyzes, interprets and documents information sufficient to achieve audit objectives; a
process which includes specific procedures to promptly prepare candid, clear and appropriate written reports on
audit findings, corrective actions, and schedules for implementation; and a process which includes quality assur-
ance procedures for accurate and thorough environmental audits.®

The EPA’s approach, and the approach of the more sophisticated companies performing environmental audits
at the time, was aready moving in the direction of systematic, independent management of the auditing process.
This direction has been reinforced by the EPA's 1995 self-auditing policy, and has led to the more systematic
effortsinvolved in EMSs.

It isimportant to note that the emphasis of corporate environmental auditing has been on providing compli-
ance monitoring information for internal use. Concern with potential liabilities created by discovery of audits has
led companies to examine various mechanisms for creating attorney-client privileged relationships for audit infor-
mation. One of the objectives of the EPA’'s 1995 policy was to provide companies with an incentive for disclosure
of non-compliance information.%

Environmental Management Systems

Environmental Management Systems (EM Ss) are plans for companies or industrial facilities to follow in order to
assure they are making sound environmental decisions and managing their environmental programs in the most
efficient and protective manner. Both the proliferation of industrial self-auditing programs and growth of the
movement toward EM Ss came in the aftermath of environmental/human health disasters, such as the catastrophic
release at Bhopal and a subsequent threat of a similar release at a site in West Virginia. Other reasons were the
potentially massive Superfund liabilities resulting from industrial contributions to major sites of toxic contamina-
tion and the increased focus on criminal prosecutions of individual corporate managers for environmental crimes.
Further encouragement of industry self-monitoring and self-reporting of compliance comes from avariety of state
and federal policies and pilot programs.

From the perspective of compliance monitoring, EMSs provide both a systematic way for facilities them-
selves to identify regulatory compliance requirements and track both compliance and the underlying causes of
compliance and non-compliance on a systematic basis, and the opportunity to provide such information on avol-
untary basis to government agencies and the public. Major elements of an EM S include:

< aformal commitment to improving environmental performance, supported by policies and procedures
that uphold the commitment;

« self-policing, via audits, regulatory tracking, and environmental impact planning;

 implementation of the EM S through aformal structure, internal and external communication, training
and education;

* measurement and evaluation of the EM'S;

92 EPA Environmental Auditing Policy Satement, 51 Fed. Reg. 25,008-25,009.
9 See Section 2.6. above.
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* review of the root cause of deficiencies; and
* continuous improvement.

There can be a variety of differentiating factors among EM S approaches. With respect to compliance moni-
toring, two may be of particular interest:

« Monitoring of compliance against existing legal and regulatory standardsis a uniform EMS component.
But most EM S approaches being utilized by US firms do not establish limits independent of regulations.
SO 14001, for example, does not establish any environmental performance levels or limits; the European
Union's EMAS system, by contrast, does call on companies to undertake Economically Viable and
Achievable Best Available Technology where feasible. While an EM S can require systems designed to
assure and maintain current compliance with regulations, 1SO 14001 requires systems designed to assure
eventual achievement of compliance (though companies adopting an 1SO 14001-based system may make
current compliance their actual goal).

* EMS approaches a so differ considerably in the extent to which they call for providing information
to external stakeholders. SO 14000 does not require public reporting, while both EMAS and the
Environmental Self-Assessment Program (ESAP) of the Global Environmental Management Initiative
(GEMI) require public environmental statements. GEMI emphasizes that external communications
should be based on a careful assessment of the needs and interests of external stakeholders:

Using environmental measurement and reporting to address the information needs of key externa stake-
holders... isan important step toward establishing adialogue.... An effective reporting program can help dif-
ferentiate a company from its competitors by demonstrating an environmental commitment, translating the
commitment into specific goal's and actions, and documenting overall progress.%

One of the earliest examples of adoption of an EMS approach by an industry sector in the US is the Respon-
sible Care Program, which all members of the Chemical Manufacturers Association (CMA) must implement. First
initiated in 1988, Responsible Care is an evolving environmental management approach, which requires actions
according to a set of general management practices, evaluation and verification of progressin meeting goals, and a
system for corrective action where needs for improvement are identified. The program emphasizes identification
and implementation of pollution prevention opportunities, working with suppliers and customers to achieve envi-
ronmental objectives, working to “meet or exceed al regulations or industry standards governing chemical distri-
bution,” and sharing information with the community proactively on a person-to-person basis (though without
spelling out the types of information that should be released).%

94 Tibor, supra note 72.

9 GEMI, Environmental Reporting in a Total Quality Management Framework, (1994) 29. GEMI is a consortium for environmental
excellence of major international corporations (e.g., Allied Signal, Amoco, Boeing, Dow, DuPont, Proctor & Gamble, etc.). The
ESAP approach is based on principles adopted by the International Chamber of Commerce (ICC). See also GEMI, Environmental
Self-Assessment Program (1993); Tibor, id., at 89-90.

9% CMA, Responsible Care®: Codes of Management Practices (Visited July 13, 1998), <http://www.cmahg.com/
cmawebsite.nsf/pages/responsiblecare>; and Responsible Care® reports for the Rohm and Haas Company (Donald J. Verrico,
Responsible Care Management Systems Verification (May 22, 1997) <http://www.rohmhaas.com/company/M SV.html>) and for
Reichhold Chemicals, Inc.(Donald J. Verrico, Responsible Care® Management Systems Verification (Dec.6, 1996),
<http://www.reichhold.com/M SV Reprt.PDF>).
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4 The Public’s Role in Compliance Monitoring

There are a number of traditional and new avenues open to the US public for interacting with and influencing the
compliance assessment system. The most routine and frequently-practiced are tips and complaints to environmen-
tal agencies by citizens. In addition, there are numerous efforts by environmental public interest groups to evaluate
the current state of compliance monitoring, to assure the public availability of compliance data, and to use pub-
licly-available environmental data from facilities to focus on particular compliance issues. Finaly, there are
instances where the public has been specifically recruited to support government compliance monitoring efforts.

4.1 Public Complaints

All states respond to complaints from the public about potential environmental impacts on the surrounding neigh-
borhood or areaas aresult of pollutant releases of various kinds from facilities. Most have toll-free hotlines for cit-
izens to use in reporting instances of suspected violations. Many of these complaints fall within the jurisdiction of
local governments. Typical causes of complaints may be odors, visible rel eases to any media, or noise. Most agen-
ciesreport spending a substantial proportion of their resources in responding to such complaints. Inspectionsiniti-
ated in response to such complaints also tend to lead to particularly high rates of discovery of non-compliance. In
Massachusetts for example, 70% of inspections resulting from complaintsin FY 95 resulted in discoveries of non-
compliance which resulted in enforcement initiatives—the highest of any category of inspection. Even inspections
of facilities with a history of non-compliance, for example, resulted in discovery of non-compliance resulting in
enforcement initiatives only 52% of the time. In addition, Massachusetts found that 4% of inspected complaints
led to the discovery of “outlaw” facilities—facilities which should have been, but were not, covered by permitting
or reporting requirements. In addition, 12% of such inspections led to identification of non-compliance in more
than one media program.

4.2 Citizen Suits

Citizens filing a complaint with state governments often lead to inspection and the detection of violations by the
state environmental department or the EPA. If the state government or federal government does not react, citizens
have the right to follow through with alaw suit. A citizen suit grants citizens the right to bring enforcement action
against any federal agency, state agency, locality, or private party in violation of emission standards set forth by the
Statute.

To ensure adeguate protection of the environment, and to provide assistance in the enforcement of environ-
mental statutes, the citizen suit provision in section 304 of the Clean Air Act (CAA) of 1970 acts as a model for
almost every federal environmental statute since 1970.97 The provision empowers the individual citizen to bring a
lawsuit under afederal environmental statute for the purpose of enforcing that statute. A citizen suit grants citizens
the right to bring enforcement action against any federal agency, state agency, locality, or private party in violation
of emission standards set forth by the statute. A citizen may also bring civil action against the EPA administrator
for failure to perform a non-discretionary duty. To initiate citizen enforcement actions, a written notice must be
sent to the alleged violator, the EPA, and the state in which the violation is occurring at least 60 days before the
action is to be filed. Several legal organizations have specialized in helping individuals and communities bring
about citizen suits, especially under the Clean Water Act.

97 42 U.S.C. 7604
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Public Availability of Compliance Information
EPA-Facilitated Access to Data

With the advent of the Internet, and wide access to such resources as the World Wide Web, EPA has made a com-
mitment to improving public access to facility compliance data. EPA's FY 1996 statement® of enforcement and
compliance assurance priorities states that:

OC recognizes the public’'s important role in risk management. It will promote citizen participation by providing
increased public access to compliance databases through IDEA, OECA's database-linking system that allows
assembly of compliance, enforcement, and environmental information on afacility level.

In FY 1997, EPA moved forward on that commitment by establishing the “Envirofacts Warehouse”
(http://mwww.epa.gov/enviro/htmi/ef_overview.html), a single point of accessto select US EPA environmental data,
including facility-level compliance data. At present, the Envirofacts Warehouse allows a user to retrieve environ-
mental information from EPA databasesin the following areas:

 Superfund sites,

« drinking water,

* toxic and air releases,

* hazardous waste,

 water discharge permits, and
 grantsinformation.

Using online queries, the user can retrieve data or generate maps of environmental information by choosing
from several mapping applications. Envirofacts Warehouse currently provides access to seven basic EPA compli-
ance databases (including AIRS, RCRIS, TRI and PCS); it also includes three “ cross-reference” databases: the
Facility Index System, the Master Chemical Integrator, and the L ocational Reference Tables. An Envirofacts Query
placed on-line generates facility-based reports, and can provide pollutant maps of a given geographical area. In
development, a new feature of the web site will be corporate links. The EPA has invited corporations to link their
web pages to an Envirofacts facility record or profile. According to the EPA, “Thiswill provide Envirofacts users
with more information about facilities that report to EPA, which is consistent with the Agency’s intent to make
information available to the public.”

Other Internet Resources and Public Access to Data

Some environmental organizations use websites to promote citizen access to both corporate data and environmen-
tal performance data. The Environmental Background Information Center (http://www.ebic.org) is a non-profit
organization that provides corporate research and strategic assistance to members of the public who are interested
in getting involved in local environmental issues.

The Right-to-Know Network (http://www.RTKnet.org), is anon-EPA site which includes the Toxics Release
Inventory databases for the United States, as well as other RTK net databases, such as the Master Standard Report,
which alows a user to search by geographic area, facility, or industry through a number of environmenta data-
bases at once.

Another resource is the Environmental Technical Information Project (E-Tip) on the ECOLOGIA website
(http://ecologia.nier.org/), which is an annotated collection of the best environmental information resources on the

9% Herman, supra note 17.
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Internet. ECOLOGIA (Ecologists Linked for Organizing Grassroots I nitiatives and Actions) is a private, not-for-
profit organization which providesinformation, training, and technical support to non-governmental organizations
(NGOs).

Additional general non-governmental sources of information which may be of use to the public in ascertain-
ing compliance or compliance-related information at facilities include the following:

Name Web SiteAddress Primary Use
Scorecard Scorecard.org Multimedia Rel eases
Environmental Defense Fund Risk and Relative Risk
Chemical Profiles Chemexpo.com Chemical Manufactures
Chemicals Marketing Reporter Design Capacities
Product Focus Reports Chemweek.com Chemical Manufactures
Chemical Week Design Capacities
Environmental Chemicals Data Ulisse.etoit.eudra.org Risk information
Information Network Environmental Fate

Some states are beginning to develop publicly-accessible compliance-related databases. In early 1998, for
example, Pennsylvania DEP initiated an on-line database providing individual facility information on compliance
with Pennsylvania's environmental |aws.®

4.4 Public Interest Group Compliance Data Analysis

Many public interest environmental groups, functioning as watchdogs of the EPA and as proxy for the average cit-
izen, use EPA compliance to evaluate the adequacy of federal or state compliance monitoring programs, and/or to
evaluate the compliance performance of individual facilities or industrial sectors.

For example, the US Public Interest Research Group (PIRG) regularly reviews data from EPA’'s water pro-
gram Permit Control System (PCS) database. PCS data is based on self-reported compliance and discharge infor-
mation from Discharge Monitoring Reports (DMRs) from major permitted NPDES dischargers. In arecent review,
US PIRG reported that nearly 20 percent of the nation’s 6,884 major industrial, municipal and federa facilities
were in Significant Non-Compliance (SNC) with the CWA during at least one quarter from January 1995 through
March 1996.1% PIRG also reported that 21% of all major industrial discharges exceeded their permitted effluent
limits by at least 50% once between 1 January and 31 March 1996. This is more than three times the number of
facilities determined by the EPA to be in SNC during the single quarter. (SNC for effluent limits, as determined by
EPA, is triggered by 40% transgressions of conventional pollutant limits and 20% transgressions of toxic limits
two times in six months, or transgressions by any amount four times in six months.) The report is part of an on-
going PIRG effort to publicize compliance monitoring information to illustrate inadequacies in the nation’s envi-
ronmental management program.

9 For a summary of available information and background to development of the database, see Pennsylvania Premieres On-line
Compliance Reporting, Press Release (last modified Apr. 29, 1998), <http://www.dep.state.pa.us/dep/deputate/ polycomm/press-
rel/novak/CN02091.htm>.

100 y.S. Public Research Interest Group (PIRG), “Summary of Findings’, in: Dirty Water Scoundrels (Mar. 1997),
<http://www.pirg.org/pirg/enviro/water/dws97/summary.htm.>
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4.5

Involvement of the Public in Compliance Monitoring

Environmental compliance monitoring has spread into the public sphere. According to the EPA, agencies are real-
izing the potential power of enlisting the public and appropriate segments of the regulated community in ensuring
compliance and promoting behavior that goes beyond compliance, and this right to know is considered one of the
toolsto motivate industry and government.ot EPA headquarters and the Regional Offices sponsor or conduct mon-
itoring projects designed to answer specific questions. Private entities such as universities, watershed associations,
environmental groups, and industries may be enlisted by the state and local agencies to collect and analyze water
quality data. In addition, volunteer monitors—private citizens who volunteer to regularly collect and analyze water
samples—often conduct visual assessments and measure the biological health of waters.

\Volunteer Monitoring

The EPA sponsors national and regional conferences, publishes sampling methods manuals, and produces a
nationwide directory of volunteer programs for volunteer water monitors. Volunteer monitoring programs range
from collecting water quality data to collecting debris and to restoring habitats. Projects are funded through a vari-
ety of sources from the state’s environmental departments to private contributors. EPA supports the program
through pollution prevention grants to the states. The Regional offices provide technical assistance for data quality
control and serve as contacts. EPA has advised that volunteer monitoring increases awareness of pollution prob-
lems and provides information about waters that may otherwise not be assessed.

The United States has seen an increase in volunteers because of increased technical and/or organizational
support from state water quality or natural resource agencies. In 1988, 14 states supported volunteer monitoring.
Thisincreased to 32 states in 1992, with an additional 6 state programs in the planning.®2 According to the EPA’s
Office of Water, there are more than 24,000 volunteers monitoring more than 985 streams and rivers, 2800 ponds,
lakes, and wetlands, and 4 major estuaries.1

Examples of volunteer monitoring programs include Kentucky Water Watch and Texas Watch. KY Water
Watch provides basic stream monitoring, biological monitoring, chemical testing, and video and photographic
monitoring. Texas Watch Environmental Monitoring Program “is a network of trained volunteers and supportive
partners working together to help the Texas Natural Resource Conservation Commission (TNRCC) protect Texas
environment” .1 The program was established in 1991 and funded through the CWA. The goals of TexasWatch are
to “Produce accurate, usable environmental information that government agencies, waste generators, and the pub-
lic need to make environmentally sound decisions; improve communications about the environment and environ-
mental issues; and to resolve conflicts over environmental impacts through environmental cooperation.” 10

101 Michael M. Stahl (Deputy Assistant Administrator, OECA, EPA), Toward the Next Generation of Environmental Compliance, Final
Draft Paper (July 15, 1995), pp. 13-14.

102 gee Office of Water, EPA, What is Voluntary Monitoring? <http://www.epa.gov/OWOW/monitoring/vol unteer/epavm.html>.
103 g,

104 See <http://www.tnrec.state.tx. us/txwatch> (visited July 13, 1998).
105 |4,
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Appendix A: List of Persons Interviewed

« JoeActon, Targeting & Evaluation Branch, Office of Enforcement and Compliance Assurance,
US Environmental Protection Agency

« Stephen Adams, Senior Management Analyst, Strategic Projects and Planning, Florida Department
of Environmental Protection

e Mark Antell, Enforcement Planning, Targeting and Data Division, Office of Enforcement
and Compliance Assurance, US Environmental Protection Agency

 Jeffie Barbee, Office of Compliance and Enforcement, Texas Natural Resource Conservation
Commission

» Michael Barrette, Manufacturing Branch, Office of Compliance, Office of Enforcement
and Compliance Assurance, US Environmental Protection Agency

 Richard Biondi, Associate Director, Manufacturing, Energy & Transportation Division,
Office of Enforcement and Compliance Assurance, US Environmental Protection Agency

» Joseph Boyle, RCRA Enforcement, Region 5, US Environmental Protection Agency

< Bud Bridgewater, Bureau of Water, Illinois Environmental Protection Agency

» Renee Cypriano, Associate Director, Enforcement, Illinois Environmental Protection Agency
» Anne Dobbs, Office of Legal Services, Texas Natural Resource Conservation Commission

 Richard Duffy, Chief, Targeting and Enforcement Branch, Office of Enforcement and Compliance
Assurance, US Environmental Protection Agency

¢ Tom Eaton, Washington Department of Ecology

< Tom Eggert, Bureau of Pollution Prevention, Wisconsin Department of Natural Resources

« Irene Erhart, National Enforcement Investigations Center, US Environmental Protection Agency

« Marianne Fitzgerald, Pollution Prevention Coordinator, Oregon Department of Natural Resources

e Carol Galloway, Chief, Data Management Branch, Office of Enforcement and Compliance Assurance,
US Environmenta Protection Agency

« Ravila Gupta, North Carolina Department of Environment, Health and Natural Resources

¢ Lynn Helbrecht, Washington State Department of Ecology

* Sharon Johnson, North Carolina Division of Pollution Prevention and Environmental Assistance

¢ Gary Jonessi, Office of Enforcement and Compliance Assurance, US Environmental Protection Agency
« Eric Kilberg, Minnesota Pollution Control Agency

« John Kolaz, Bureau of Air, Illinois Environmental Protection Agency

< Kim Kreiton, Compliance Assurance Planner, Massachusetts Department of Environmental Protection
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» Michael Levin, McGuire, Woods, Battle & Boothe
« Gene Lubienecki, National Enforcement Investigations Center, US Environmental Protection Agency

« David Meredith, Chief, Liaison and Outreach Section, Office of Enforcement and Compliance
Assurance, US Environmental Protection Agency

« Wendy Miller, Office of Planning and Policy Analysis, Office of Enforcement and Compliance
Assurance, US Environmental Protection Agency

e Ta Ming-Chang, Environmental Leadership Program Coordinator, Manufacturing, Energy &
Transportation Division, Office of Enforcement and Compliance Assurance, US Environmental
Protection Agency

« Chris Nugent, Section Chief, Operations & Maintenance, Data Management Branch,
Office of Enforcement and Compliance Assurance, US Environmental Protection Agency

« Michael Owens, Policy Analyst, Strategic Projects and Planning, Florida Department
of Environmental Protection

« Michael Phillips, Director, Office of Strategic Projects and Planning, Florida Department
of Environmental Protection

« Brian Riedel, Office of Enforcement and Compliance Assurance, US Environmental
Protection Agency

« Bruce Rothrock, IDEA Team Leader, Enforcement Planning, Targeting and Data Division,
Office of Enforcement and Compliance Assurance, US Environmental Protection Agency

« Eric Scheeffer, Director, Office of Regulatory Enforcement, US Environmental Protection Agency

» Michael Stahl, Deputy Assistant Administrator, Office of Enforcement and Compliance Assurance, U.S.
Environmental Protection Agency

« DebraVillari, Planning Branch, Office of Compliance, Office of Enforcement and Compliance
Assurance, US Environmental Protection Agency

« Tim Whitehouse, Special Assistant, Office of Regulatory Enforcement, Office of Enforcement
and Compliance Assurance, US Environmental Protection Agency

 Peter Wise, Associate Director, Illinois Environmental Protection Agency

* Miles Zamco, Bureau of Air, lllinois Environmental Protection Agency
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List of Acronyms

AEP Alberta Environmental Protection

CEC Commission for Environmental Cooperation

CEM continuous emission monitoring

CEPA Canadian Environmental Protection Act

EEM environmental effects monitoring

EMS environmental management system

EPA Ontario Environmental Protection Act

EPEA Alberta Environmental Protection and Enhancement Act
EQA Saskatchewan Environmental Quality Act

FRAP Fraser River Action Plan

IMIS Industrial Monitoring Information System

ISO International Organization for Standardization

MELP Ministry of the Environment, Lands and Parks (British Columbia)
MIDES MISA Data Entry System

MISA Municipal-Industrial Strategy for Abatement (MISA)
MOEE Ministry of Environment and Energy (Ontario)

NAAEC North American Agreement on Environmental Cooperation
NPRI National Pollutant Release Inventory

ORR Observe, Record, Report Program (British Columbia)
OWRA Ontario Water Resources Act

SIS Sample Information System

SNC significant non-compliance

TOXDATA Toxicity Data Entry System

WMA Waste Management Act (British Columbia)
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1 Introduction

Among the aims of the North American Agreement on Environmental Cooperation, signed by Canada, Mexico and
the United States in September 1993, is that each Party to the Agreement achieve “high levels of environmental
protection and compliance” with their respective environmental laws and regulations.2 The following study was
commissioned by the Commission for Environmental Cooperation (CEC), established under the Agreement, to
support the efforts of the Partiesto enforce effectively their environmental laws,? to measure and eval uate the effec-
tiveness of enforcement and compliance strategies, including the development and application of compliance
“indicators for reporting on the state of the environment,”4 and to examine comparabl e techniques and methodol o-
giesfor data gathering, analysis and management,> by examining the status of such programsin Canada. The over-
al focus of this study is to document current Canadian processes for: (1) measuring and evaluating the
effectiveness of enforcement policies and strategies; (2) measuring compliance with environmenta standards; and
(3) implementing effective enforcement and compliance indicators. The particular matters identified, described,
and evaluated in this study include: (1) current Canadian policies and procedures for measuring environmental
enforcement and compliance; (2) enforcement and compliance data reporting and management systems (including
self monitoring and reporting systems); (3) policies and requirements for evaluating compliance results; (4) law
and policy regarding monitoring and reporting; and (5) law, policy or procedures for public access and disclosure.

M ethodol ogy

The methodology employed to achieve the objectives of this study was as follows. First, a compilation and review
was undertaken of pertinent statutes, regulations, policies, and other relevant documentation. Second, surveys and
interviews were conducted with compliance and enforcement officials at the federal level and in selected jurisdic-
tions at the provincial level (British Columbia, Alberta, Ontario, and Quebec). The purpose of these tasks was to
evaluate the current capacity of Canadian federal and provincial jurisdictions for implementing a system to evalu-
ate effective enforcement of and compliance with selected pollution control legisiation in each jurisdiction under
review.

Chapter 2 of this study provides a brief overview of the constitutional framework for environmental protec-
tion in Canada and identifies the federal and provincia pollution control legislation reviewed. Chapter 3 provides
a description of, and background to, the notion of developing “indicators’ of environmental compliance and
enforcement. Chapters 4, 5, and 6 examine the roles played respectively by government, the private sector and the
public in the Canadian system of compliance and enforcement measurement, and identify informational, institu-
tional and other strengths and weaknesses of the program. Chapter 7 reviews emerging initiatives. Chapter 8 pro-
vides a brief final assessment, including recommendations for future action.

1 North American Agreement on Environmental Cooperation (NAAEC) 13 Sept. 1993, Can.-Mex.-U.S,, 1994 Can. T.S. No. 3.
2 1d. art. 3(1).

3 Such efforts to enforce environmental laws may include: (a) appointing and training inspectors; (b) monitoring compliance and
investigating suspected violations, including through on-site inspections; (c) seeking assurances of voluntary compliance and com-
pliance agreements; (d) publicly releasing non-compliance information; (€) issuing bulletins or other periodic statements on enforce-
ment procedures; (f) promoting environmental audits; (g) requiring record keeping and reporting; (h) providing or encouraging
mediation and arbitration services; (i) using licenses, permits or authorizations; (j) initiating, in atimely manner, judicial, quasi-judi-
cia or administrative proceedings to seek appropriate sanctions or remedies for violations of its environmental laws and regul ations;
(k) providing for search, seizure or detention; or (1) issuing administrative orders, including orders of a preventive, curative or emer-
gency nature. Id. art. 5(1)(a)-(1).

4 1d. art. 10(2)(c).
5 1d. art. 10(2)(a).

6 See Appendix | which contains alist of interviewees or those providing written material for this study. The review of logging, min-
ing, wildlife, endangered species, wetlands, public land management, conservation, land stewardship, or other renewable or non-
renewable natural resource, environmental assessment or environmental planning laws is outside the scope of this study.
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Constitutional and Legislative Aspects
The Constitution and the Environment in Canada

The framers of the Canadian Constitution, the Constitution Act, 1867, did not see the environment as a distinct
subject matter. Though not explicitly addressing the environment per se, the Constitution Act, 1867 distributes the
basisfor legidative control of the environment between the federal and provincial levels of government in Canada.
The authority in relation to environmental protection must be deduced from various heads of power identified in
the Constitution. The foundation of federal environmental authority is based on acombination of criminal law? and
“Peace, Order, and good Government”8 powers. Other heads of power in the Constitution provide a more limited
basisfor federal legislative controls over the environment.? The constitutionality of several enforcement provisions
of both the Canadian Environmental Protection Act (CEPA)X and the pollution prevention provisions of the Fish-
eriesAct, the primary federal pollution control statutes addressed in this study, has been considered by the courts,
including the Supreme Court of Canada. In general, the cases suggest that where federal environmenta laws
address matters of national concern or dimension,’2 stay within “crimina” penalty-type enforcement mecha
nisms,’3 or focus on protection or conservation of aresource specifically entrusted to the federal government (e.g.
fish), they may be upheld by the courts, and will not be seen as affecting property, generally a provincia subject
matter. These cases, and their interpretation by the federal government, may influence the types of compliance and
enforcement mechanisms that will be included in federal environmental legislation and the ability of the federal
government to achieve or measure compliance with the requirements of the law.1s

The constitutional basis for provincia jurisdiction over the environment is very broad and includes the
authority to legislate with respect to management of public lands belonging to the province, ¢ property and civil
rights in the province,'” matters of amerely local or private nature in the province,’8 local works and undertakings
other than the classes of works and undertakings assigned to the federal government,’® municipal institutionsin the

7 Can. Const (Constitution Act, 1867), § 91(27).
8 |d. preambleto § 91.

9 Seeid. §91(2) (regulation of trade and commerce), § 91(12) (seacoast and inland fisheries), § 92(10)(a) (inter-provincial works and
undertakings), § 92(10)(c) (works declared by the Parliament of Canada to be for the general advantage of Canada).

10 S.C. 1988, c.22.
11 R.S.C. 1985, c. F-14.

12 Seg, eg., R. v. Crown Zellerbach Ltd., (1988) 1 S.C.R. 401(federal regulation of ocean pollution upheld under predecessor statute to

CEPA pursuant to peace, order, and good government power). For afederal law to be upheld under the national concern test pursuant

to the peace, order, and good government clause, the government must show that the matter has a singleness, distinctness and indi-

visibility that clearly distinguishes it from matters of provincia concern, and a scale of impact on provincial jurisdiction that is rec-
oncilable with the fundamental distribution of legislative powers under the constitution. In determining whether the matter has
attained such characteristics, it is relevant to consider what would be the effects on extra-provincial interests of a provincial failure

to deal effectively with the control or regulation of the intra-provincial aspects of the matter. R. v. Crown Zellerbach, id. at 431-432.

In order to qualify as valid federal legislation under the criminal law power, a statute must meet two requirements. First, it must have

avalid criminal law object. Second, it must address that object by means of prohibitions accompanied by penal sanctions. See, e.g.,

RJIR-MacDonald Inc. v. Canada (A.G.), (1995) 3 S.C.R. 199, 240. See aso Canada (A.G.) v. Hydro Quebec, (1997) 3 SC.R. 213

(interim order issued under the authority of §§ 34-35 of CEPA to control PCBs constitutional pursuant to the criminal law power).

14 Seg, e.g., Fowler v. The Queen, (1980) 2 S.C.R. 213 (section 33(3) of FisheriesAct prohibiting logging and land clearing operations
that may place debris in water frequented by fish, declared unconstitutional, as provision did not link the prescribed conduct to
actual or potential harm to fisheries). See also Northwest Falling Contractors v. The Queen, (1980) 2 S.C.R. 292 (section 33(2) of
Fisheries Act prohibiting deposit of deleterious substances in water frequented by fish upheld as within the federal fisheries power,
asit was based on adirect link between the prescribed activity and protection or conservation of fish).

15 Concern about the potential lack of constitutional authority, pursuant to the criminal law power, for CEPA to go beyond “criminal”
pendlty type enforcement measures may have influenced the federal government to move away from including certain types of
enforcement measures, such as administrative penalties, in amendments to CEPA proposed in late 1996, notwithstanding the exis-
tence of such measures under other federal laws. Seeinfra Part IV.

16 Can. Const (Congtitution Act, 1867), § 92(5).

17 1d. § 92(13).

18 1d. § 92(16).

19 |4, § 92(10).
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province,® and the imposition of punishment by fine, penalty or imprisonment for enforcing any provincia law.2
The constitutionality of several enforcement provisions of key provincia environmental laws also has been con-
sidered by the courts, including the Supreme Court of Canada. The Supreme Court has upheld broad and genera
pollution prohibitions frequently contained in provincial environmental statutes, finding such generally-worded
laws to be justified in pursuing the public policy objective of environmental protection.22 This case-law, and its
interpretation by provincial governments, may assist legislatorsin developing comprehensive and flexible compli-
ance and enforcement regimes responsive to awide variety of environmental problems.23

Identifying the Legislative Framework for Environmental Compliance and Enforcement

Thefocusin this study of environmental compliance and enforcement indicatorsis on the main federal and provin-
cia pollution control statutesin the jurisdictions in Canada under review. At the federal level, this includes CEPA
and the pollution prevention provisions of the Fisheries Act. At the provincial level, the legislation examined
includes the British Columbia Waste Management Act (WMA),2 the Alberta Environmental Protection and
Enhancement Act (EPEA),? the Ontario Environmental Protection Act (EPA),% the Ontario Water Resources Act
(OWRA),?” and the Quebec Environmental Quality Act (EQA).2 Each of these laws contains avariety of criminal,
administrative, and civil mechanisms for achieving compliance with its provisions, such as inspection and investi-
gation authority, remedial and preventive orders of various types, prosecution authority, self-reporting and moni-
toring obligations of the regulated community, and related measures. The objective of this study is to examine the
technigques employed by federal and provincial governments to eval uate the adequacy of these and related compli-
ance and enforcement measures in achieving legislative goals of environmental protection.

2 |d. § 92(8).
21 |d. § 92(15).

2 See, e.g., R. v. Canadian Pacific Ltd., (1995) 2 S.C.R. 1031 (section 13(1)(a) [now section 14(1)(a)] of Ontario Environmental Pro-
tection Act, prohibiting dischargesinto the natural environment that may cause an adverse effect, not unconstitutionally vague). Leg-
islatures are justified in choosing broad language in order to pursue the public policy objective of environmental protection.
Environmental laws in other provinces, and at the federal level (e.g. CEPA), contain similarly broad pollution prohibitions. A find-
ing of unconstitutionality of the Ontario statute would place the prohibitions in these other environmental laws in constitutional
jeopardy and impede the ability of the legislature to provide for environmental protection, and constitute a significant social policy
setback. Canadian Pacific Ltd., id. at 1066-1094.

23 seeinfrach. 4.0.

24 SB.C. 1982, c. 41.
% SA. 1992, c. E-13.3.
2% R.S.0. 1990, c. E.19.
27 R.S.0. 1990, c. 0.40.
28 5. 1993, c. Q-2.
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Indicators of Environmental Compliance and Enforcement: Background

In recent years, international recognition of the importance of compliance and enforcement to environmental man-
agement? has reinforced interest at the national and sub-national level in ensuring compliance and enforcement
with domestic environmental laws. In Canada, at both the federal and provincial levels, the concepts of “compli-
ance” and “enforcement” have been developed at the policy level in most of the jurisdictions under consideration.
In generd, “compliance,” has been defined as “the state of conformity with the law.”30 M easures that governments
use to ensure compliance include written and verbal communication, consultation, monitoring, inspection, data
review, and enforcement.3! In general, “ enforcement” has been defined as“ activities that compel offendersto com-
ply with their legisative requirements.”3? Enforcement activities are seen to include investigations of alleged vio-
lations, imposition of corrective measures, administrative responses to compel compliance, and prosecution.3

For several years, Canadian jurisdictions annually have identified certain statistical outputs* as a primary
measure of the adequacy of compliance and enforcement programs. While these outputs will likely continue to be
used as an important measure of environmental compliance and enforcement, governments appear to be seeking
additional indicators to assess the status of compliance trends, aswell as environmental improvements arising from
overal compliance and enforcement initiatives. Indicators of success in connection with a program of compliance
promotion may include environmental results, compliance rates, and measures of technical assistance.®* Measure-
ments of the success of an enforcement response program may include environmental results, compliance rates,
progress in returning significant violators to compliance, measures of compliance monitoring, number of enforce-
ment actions, timeliness of enforcement responses, and penalties assessed.* It has been suggested that information
about environmental enforcement activities and results can ensure that the individuals responsible for pursuing
enforcement are, in fact, doing their work consistently and fairly using established procedures and strategies.?”

29 The 1992 United Nations Conference on Environment and Development (“Rio Conference”) emphasized ensuring compliance with,
and enforcement of, environmental laws. The Rio Conference proceedings note that: “Laws and regulations are among the most
important instruments for transforming environment and development policiesinto action....It is essential to develop and implement
enforceable and effective laws and regulations that are based upon sound social, ecological, economic and scientific principles. It is
equally critical to develop workable programs to enforce compliance with the laws, regulations and standards that are adopted.” The
Rio Conference recommended that: “ Each country should develop strategies to maximize compliance with its own laws and regula-
tions. These strategies should include sanctions which are designed to punish infractions, obtain restitution and deter future viola-
tions. Methods for regularly reviewing compliance and for detecting violations must be implemented.” Agenda 21: The Earth
Summit Srategy to Save Our Planet, Daniel Sitarz ed. (Earthpress 1993) 248-250.

30 Environment Canada, Canadian Environmental Protection Act: Enforcement and Compliance Policy 5 (1988). See also British
Columbia Environment, Ensuring Effective Enforcement 2 (1992).

British Columbia Environment, supra note 30, at 2. See aso Alberta Environmental Protection, Enforcement Program for the Envi-
ronmental Protection and Enhancement Act 4-1 (1994), (noting that compliance with legislation can be achieved voluntarily or
through enforcement).

32 Alberta Environmental Protection, supra note 31, at 4-1.

33 British Columbia Environment, supra note 30, at 2. Canada and Alberta include in their definition of enforcement activities some
matters, such as inspections and monitoring, that British Columbia characterizes as relating to compliance activities. In Alberta,
enforcement activities include: (1) assessment and monitoring through unannounced, industry-wide compliance checks; (2) investi-
gationsin response to a possible contravention of environmental legislation; (3) measuresto compel compliance without resorting to
court action, including directions, warnings, administrative penalties and orders; and (4) measures to compel compliance through
such court actions as injunctions, tickets, prosecutions, court orders and civil suits. See, e.g., Alberta Environmental Protection,
supra note 31, at 4-1. See also Environment Canada, supra note 30, at 5.

3 Statistical outputs include: number of inspections and investigations conducted, number of warnings or orders issued, number of
prosecutions initiated, etc. See, e.g., Environment Canada, Canadian Environmental Protection Act: Report for the Period April
1994 to March 1995, at 41-42 (1996).

35 Cheryl E. Wasserman, “The Principles of Environmental Enforcement and Beyond: Building Institutional Capacity”, Address
Before the Third International Conference on Environmental Enforcement (April 25, 1994), in Third International Conference on
Environmental Enforcement, April 1994, at 35.

36 |d. at 34-35.
37 1d. at 34.
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Such information, it also has been suggested, can assist managers adjust compliance and enforcement programs to
changing conditions as the programs are implemented, improve deterrence, and increase public accountability.38

This study identifies, describes, and eval uates the approaches being used by federal and selected provincial
governments in Canada to measure the effectiveness of their compliance and enforcement programs and the roles
of the regulated community and the public in the process.

3% |d.
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4.1

The Role of Government in Compliance and Enforcement Measurement

The federal and provincial governments in Canada have a primary role to play in the measurement of the perfor-
mance of their programs of environmental compliance and enforcement. While there are broad similaritiesin fed-
eral and provincial programs, there are also potentially significant differences due to different requirements in
statutes, regulations and policies. In this regard, there are certain noteworthy traditional characteristics of govern-
ment initiativesin this area, as well as emerging trends in government programs. Among the traditional character-
isticsisafocus on annual reporting of certain compliance and enforcement outputs such as numbers of inspections
conducted, warningsissued, or prosecutionsinitiated, as measures of the adequacy of compliance and enforcement
programs.® Thistraditional approach isnot very old in Canada, and is by no means uniformly employed at the fed-
eral and provincial level. However, it may aready be undergoing significant change as trends devel op to target and
report on enforcement efforts on “chronic offenders,” % to encourage “voluntary” compliance and reporting by the
regulated community,* and to provide “ single-window” inspection and enforcement pursuant to federal-provincial
agreements,*2 as governments face increasing resource constraints. Overall, however, the development of compre-
hensive environmental compliance and enforcement performance objectives or measuresiis till in its early stages
in most jurisdictions in Canada.*®

Overview of Federal and Provincial Roles in Compliance Measurement

One of the earliest policies in Canada on the subject of environmental compliance was the 1988 Environment
Canada enforcement and compliance policy developed in conjunction with the coming into force of CEPA.*# The
policy defined compliance,* identified measures to ensure compliance,* and stated the federal government’s com-
pliance expectations of the regulated community.4” Similar policies have been developed at the provincial level .48

There are several characteristics of federal and provincial environmental legislation which have implications
for devel oping performance measures of compliance. First, akey characteristic of federal law (CEPA and the Fish-
eriesAct), isthat compliance is considered primarily in relation to the regulations promulgated under both laws.4

39 qupra note 34.

40 Seeinfra parts 4.2, 4.4 and 4.6.3.
4 Seeinfra part 5.

42 Seeinfrapart 4.2.1.3and 4.2.2.3.

43 |n 1991, the Auditor General of Canada found that Environment Canada had not evaluated the overall effectiveness of the regula-
tionsit enforces to improve environmental quality, or of its enforcement and compliance policies and plans. In addition, the Auditor
General found that Environment Canada had not defined performance standards that could assist with effectiveness measurement.
As aresult, the Auditor General concluded that Environment Canada does not have adequate information on levels of compliance
with regulations, or on the impact its enforcement and compliance activities have on environmental quality. The Auditor General
therefore recommended that Environment Canada establish performance standards to assist in evaluating the effectiveness of regu-
lations and of the associated enforcement and compliance activities. See Auditor General of Canada, Report of the Auditor General
of Canada to the House of Commons 271 (1991). In 1995, the House of Commons Standing Committee on Environment and Sus-
tainable Development, which undertook a five-year review of the provisions of CEPA, recommended that Environment Canada
revise its enforcement approach under CEPA by setting performance objectives and devel oping methods for eval uating effectiveness
to ensure the effectiveness of the enforcement and compliance policy and to determine priorities. See House of Commons Standing
Committee on Environment and Sustainable Development, 1t's About Our Health! Towards Pollution Prevention: CEPA Revisited,
(1995) 244, 246.

44 Environment Canada, supra note 30, at 1.
45 |d. at 5.

46 Measures to verify compliance include inspection and monitoring. Measures to promote compliance include communication and
publication of information, consultation with parties affected by CEPA, technical assistance and technology development. 1d.
4

J

According to the enforcement and compliance poalicy, “compliance with [CEPA] and its regulations is mandatory.” Id. at 9.

48 See, e.g., British Columbia Environment, supra notes 30-31 and accompanying text.

49 There are approximately twenty regulations promulgated under the authority of CEPA and the Fisheries Act. See, e.g., Pulp and
Paper Mill Defoamer and Wood Chip Regulations, SOR/92-268 (1992). The regulatory impact analysis statement accompanying
these CEPA regulations at the time they were promulgated notes that these regulations will be applied in accordance with the CEPA
enforcement and compliance policy which provides for various compliance measures. 126 Can. Gaz. Part |1, 1966. (1992).
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With some exceptions, CEPA does not employ a permit or licensing regime,* or test compliance in relation to gen-
eral prohibitions under the Act. Compliance with CEPA, therefore, is largely a function of compliance with the
regulations under the Act.5t Compliance with the FisheriesAct isaso largely driven by compliance with the regu-
lations under that statutes2 and with the statute’s general pollution prohibitions.s3 This focused regulatory authority
can potentially be of advantage to the federal government in developing measures of compliance performance in
relation to the comparatively narrow areas of jurisdiction encompassed by CEPA and the Fisheries Act.>

Second, in comparison to federal environmental law, akey characteristic of provincial law isthat compliance
must be measured to a substantial degree in relation to approvals, licenses and permits® as well as prohibitions,®
administrative orders®” and regulations.® Given the scope of provincial constitutional authority, this is a much
wider area of responsibility involving a correspondingly wider segment of the regulated community. This broad
regulatory authority can be a greater challenge to provincial governments in developing measures of compliance
performance in the large areas of responsibility encompassed by provincial law, particularly during a period of
resource constraints and government cutbacks.

Third, differencesin the place where compliance is to be measured under federal and provincial law can have
implications on how performance measures of compliance, such as inspections and self-monitoring and reporting,
will be employed in determining overall levels of compliance. For example, under Ontario’s general air pollution
regulation, compliance with the regulation is determined on the basis of point of impingement (POI) measure-
ments,% whereas, under federal regulations, compliance is determined on the basis of point of emissions measure-
ments.5! |nspecting for or measuring compliance at a particular facility subject to both federal and provincial air
pollution regul ations has the potential, therefore, of leading to different conclusions about the status of compliance
at that facility with respect to the same substance.

50 The principal exception is with respect to the issuance of ocean dumping permits by Environment Canada under Part V1 of CEPA.
These permits are primarily administered by the Atlantic, Pacific and Quebec Regions of Environment Canada.

51 The regulations promulgated under CEPA are primarily in relation to specific toxic substances scheduled under the statute pursuant
to Part |1 of the Act. Compliance initiatives, such asinspections, may therefore only be undertaken for scheduled toxic substances.

52 See, e.g., Fisheries Act, Pulp and Paper Effluent Regulations, SOR/92-269 (1992).

53 FisheriesAct, R.S.C. 1985, c. F-14, 88 35-36. These provisions prohibit the harmful alteration of fish habitat (§ 35) or the deposit of
deleterious substances in waters frequented by fish (8 36).

% Seeinfra part 4.2.1.2 and 4.4.2 discussing annual compliance status reports produced by some regions of Environment Canada on a
regulation by regulation basis.

% See, eg., EPA, R.S.0. 1990, c. E.19, § 9 (certificate of approval required for air emissions); 88 27, 30-39 (certificates of approval
required for waste management site or system); OWRA, R.S.O. c. O-40, 8§ 53-56 (certificate of approval required for sewage
works).

% See, eg. EPA, R.S.0. 1990, c. E.19, § 14(1) (prohibition on the discharge of a contaminant into the natural environment that causes
or may cause an adverse effect).

57 See, e.g., EPA, R.S.0. 1990, c. E.19, § 7 (control order), § 8 (stop order), § 17 (remedial order), § 18 (preventive measures order), §
43 (waste removal order), § 44 (upgrade order), § 79 (private sewage order), § 97 (restoration order).

58 See, e.g., EPA, General Air Pollution Regulation, R.R.O. 1990, Reg. 346. This regulation covers 87 contaminants or classes of con-
taminants. See Schedule 1 to Regulation 346.

59 Seg, e.g., Brian McAndrew, “ Environment Minister on Endangered List”, Toronto Star, Apr. 20, 1996, at C6 (noting that the Ontario
Ministry of the Environment and Energy had $60 million cut from its $330 million budget in the fall of 1995, a reduction of 18 per
cent. A further $200 million will be cut from its budget in the next two years, and over 750 jobs will be eliminated, constituting over
30 percent of the ministry’s positions).

60 EPA, General Air Pollution Regulation, R.R.O. 1990, Reg. 346, § 5 (setting out maximum concentrations of contaminantsin Sched-
ule 1 based on apoint of impingement from a source of contaminant).

61 See, e.g., CEPA, Vinyl Chloride Release Regulations, SOR/92-631 (1992). Section 4 prohibits an operator of avinyl chloride plant
from releasing vinyl chloride from a process vent or other plant source into the air in excess of certain concentrations.
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Fourth, whereas federal regulations, with some exceptions,®2 tend to be either substance-specific, without
regard to medium or industrial sector,% or substance-industrial sector-medium specific,% provincial regulations
may be substance-medium specific, without regard to industrial sector,®® or industrial sector-medium specific,
without regard to substance.®¢ This divergence in regulation type has the potential to produce a different approach
to measuring compliance, as well as the potential to produce different conclusions about the status of compliance
at the same facility or class of facility.

These various differences in legislative and regulatory regimes, which may simply indicate arich, if com-
plex, framework in which to test compliance, aso suggests the potentia for a confusing, fragmented, and incon-
sistent approach to assessment of compliance performance. Moreover, these differences may take on greater
significance in the future, either in terms of resolving or exacerbating potential inconsistencies, to the extent that
federal-provincial agreements result in provincia responsibility for ensuring compliance with federal require-
ments or become a substitute for federal requirements.

Approaches to Obtaining Compliance Information

Two particularly prominent approaches to compliance measurement used by federal and provincial governmentsin
connection with pollution control legislation are: (1) inspections; and (2) self-monitoring and reporting informa:
tion by the regulated community. Experience to date with both techniques is summarized below.

Inspections

The authority to undertake inspections in connection with ensuring compliance with environmental requirements
isfound in all of the federal and provincia pollution control legislation under consideration in this study. Typical
of these provisions are those contained in CEPA which authorize the Minister to designate inspectors®” and, “for
the purpose of ensuring compliance” with CEPA and the regulations, grant them certain powers.®® The powers of
inspectors include authority to enter, inspect, sample, conduct tests and measurements, examine and copy infor-
mation, search and seize property, and direct the taking of preventive or corrective measures in relation to unau-
thorized releases of CEPA-regulated substances.® Inspections were among the first powers developed by federa
and provincial governments under pollution control legislation to ensure compliance by the regulated community
with environmental requirements. Annual reporting of numbers of inspections conducted became one of the earli-
est statistical outputs produced by governments as ameasure of compliance performance.” Given current concerns
with reducing the size of government, the challenge to federal and provincial governments is to maintain inspec-
tions as a viable option or, aternatively, to devise suitable substitutes for inspections that will ensure that compli-
ance by the regulated community can still be appropriately measured.

62 See Fisheries Act, Pulp and Paper Effluent Regulations, SOR/92-269 (1992) (any pulp and paper discharges into water frequented
by fish).

63 See, e.g., CEPA, Storage of PCB Material Regulations, SOR/92-507 (1992)(air, water, or land contamination by PCBs).

64 See, e.g., CEPA, Chlor-Alkali Mercury Release Regulations, SOR/90-130 (1990)(mercury air emissions from chlor-alkali plants).

65 See, e.g., EPA, General Air Pollution Regulation, R.R.O. 1990, Rey. 346 (87 non-industrial sector specific contaminants or classes
of contaminantsto air).

66 See, e.g., EPA, Organic Chemical Manufacturing Effluent Limits Regulation, O. Reg. 63/94; Iron and Steel Manufacturing Effluent
Limits Regulation, O. Reg. 214/95; and Electric Power Generation Effluent Limits Regulation, O. Reg. 215/95 (any effluents to
water per industrial sector).

67 CEPA, S.C. 1988, c. 22, § 99.
68 1d. § 100.

69 1d. 8§ 100104 (inspectors powers applicable to all parts of CEPA), § 36(5)(7) (specific inspectors powers applicable to Part |1 of
CEPA respecting toxic substances), § 57(4)(6) (inspectors powers applicable to Part IV of CEPA respecting federal departments,
agencies, crown corporations, works, undertakings, and lands), 88 76(1), 77 (inspectors’ powers applicable to Part VI of CEPA
respecting ocean dumping).

70 Environment Canada has been reporting annual inspection statistics since CEPA came into force in 1988. Annual inspection and
other enforcement statistics on CEPA and the Fisheries Actare on file with Environment Canada.
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Four aspects of inspection programs in Canada are considered below: (1) types of inspections; (2) inspection
targeting strategies; (3) devolution of inspection targeting decision-making; and (4) multi-media versus single
media inspections.

Types of Inspection

There are anumber of inspection types and characteristics under federal and provincial programs. I nspections may
be performed on-site or off-site. They may be scheduled under a program,”™ they may be unannounced spot
checks,” or they may be re-inspections.” In general, an inspection is a data-gathering function designed to obtain
a technical understanding of facility operations and general environmental performance. It may be a general or
routine on-site review of facility operations, maintenance, monitoring, and performance.” It may also take the
form of off-site data collection to ensure compliance away from the regulated site,”® or a review of monitoring
reports or data.”® Regardless of type or characterization, the purpose of inspectionsisto verify compliance with the
law.”” There are avariety of waysin which inspectionstest for compliance. They may be carried out to: (1) confirm
that a facility is being operated in accordance with its application and approval; (2) discuss monitoring informa-
tion, equipment and procedures; (3) conduct comparative monitoring; (4) review performance of the activity; (5)
help develop controls for activities; (6) confirm quality assurance and quality control programs; (7) identify mea-
sures to avoid problems; or (8) confirm that standards are being met.”

These various inspection types are often conducted pursuant to annual inspection plans. At the federal level,
for example, a national inspection plan was introduced in 1990-1991 as awork plan to identify the quantities and
types of inspections to be carried out each year by Environment Canada. However, Environment Canada decided
that the plan was too numbers-oriented and that it was insufficiently flexible to respond to emerging issues over the

71 See, e.g., Environment Canada, supra note 30, at 38 (indicating that pursuant to the CEPA enforcement and compliance policy there
will be a program of inspections). These inspections may be both pre-warned where the regulation or the facility may be complex,
such as secondary lead smelters, or they may be unannounced, where the regulation or the facility are not complex, such as PCB
storage regulationg/facilities. See also Review of the Canadian Environmental Protection Act (CEPA): Hearings Before the Standing
Committee on Environment and Sustainable Development of the House of Commons, 35th Parl., 1st Sess., Issue No. 47, at 17 (1994)
[hereinafter Hearings I] (testimony of D.J. Pascoe, Manager, Ontario Region, Emergencies and Enforcement Division, Environment
Canada, noting that Environment Canada has scheduled inspections, devel oped through regional inspection programs, that follow a
format that is developed nationally so that all the regions use the same approach in terms of which industries they inspect). At the
provincial level, scheduled annual inspection programs are also employed. See, e.g., Draft Response to Questions on Compliance
and Enforcement Indicators under the Waste Management Act from Ted Sheldon, Senior Evaluation Analyst, Corporate Policy
Branch, British Columbia Ministry of the Environment, Lands and Parks 1 (23 Apr. 1997) [hereinafter British Columbia Draft
Response] (on file with the author).

72 Environment Canada, supra note 30, at 38 (noting that the federal inspections program will be complemented by spot checks). See
also Alberta Environmental Protection, supra note 31, at 12-1 (noting that proactive inspections to monitor for compliance with
provincial laws, regulations, approvals, and orders are unannounced spot checks conducted on an industry-wide basisin industrial or
municipal sectors where there are environmental concerns. Specific facilities in a sector may aso be randomly selected for spot
checks).

73 Environmental Protection Branch, Pacific and Yukon Region, Environment Canada, Compliance Status Summary Report: British
Columbia-Fiscal Year 1992-1993, iv, 6 (1994) [hereinafter Pacific and Yukon Region I] (noting the use of re-inspections)

74 Alberta Environmenal Protection, supra note 31, at 3-1.

75 British Columbia Ministry of the Environment, Lands and Parks, Procedure Manual: Inspection and Investigation, Vol. 3, § 7.02.03,
at 2 (1991) [hereinafter BRITISH COLUMBIA INSPECTION AND INVESTIGATION] (noting that an example of off-site information collection
would be sampling of downstream water, which may be reguired in order to monitor compliance of an upstream facility).

78 1d.(noting that reviewing monitoring reports or data from within the ministry, or from other enforcement agencies, in order to verify
that required information has been supplied by the regulated entity, and that this information indicates compliance, is aso consid-
ered to be inspection activity. For example, if the regulated entity isrequired to submit regular effluent discharge records as part of a
permitting scheme, reviewing these records is considered to be an inspection activity).

77 Environment Canada, supra note 30, at 37(purpose of an inspection isto verify compliance with CEPA and its regul ations). See also
Hearings|, supra note 71, at 17 (testimony of Mr. Pascoe that Environment Canada conducts inspectionsto verify compliance); and
British Columbia Environment, supra note 30, at 9 (noting that an inspection is a regulatory function usually authorized by statute
that permits the checking or monitoring of an operation to verify compliance with the law, be it statute, order, permit, or regulation).

78 Alberta Environmental Protection, supra note 31, at 3-1.

A3-17



Indicators of Effective Environmental Enforcement: Proceedings of A North American Dialogue

A3-18

course of afiscal year. In subsequent years, the national inspection plan, in conjunction with regional inspection
plans, has become more target-oriented,” as discussed below.®

Various types of inspections are also conducted pursuant to checklists which are developed on the basis of a
particular regulation, permit type, or code of practice. For example, Environment Canada has devel oped checklists
to be used by inspectors for the CEPA and Fisheries Act regulations it administers.8! Federal and provincial gov-
ernments also develop inspection check lists for various types of permits issued under pollution control statutes
they administer.g2 Activities for which codes of practice have been developed may also be reviewed by inspectors
using checklists specifically designed for those activities.83 Often these checklists, some of which are quite exten-
sive, track the various requirements of the applicable regulation or permit and require the inspector to make a
determination of the compliance status of the facility in relation to each provision of the regulation or permit.s*
These determinations may be made on the basis of areview of records or monitoring at the facility, direct sampling
by the inspector, or visual examination.8

Federal and provincial governments place great reliance on various types of inspections as a basis for assess-
ing compliance of the regulated community with environmental requirements.® There are, however, a number of
issues and concerns relating to the adequacy and comprehensiveness of inspections as instruments for compliance
assessment. Thismay beillustrated by reference to the situation at the federal level under CEPA, where limitations
in the statute and resource constraints may adversely affect the inspections program. First, although CEPA autho-
rizes the Minister to designate inspectors and analysts,?’ the statute does not allow CEPA analyststo provide assis-
tance to inspectors who are monitoring or verifying compliance, because analysts, unlike inspectors, do not have
the power to enter places, to open receptacles, to take samples and examine substances, or to conduct tests or mea-
surements.88 For certain CEPA regulations, an inspector may witness compliance tests undertaken by the regulated
community.8 However, inspectors do not always have the expertise to know whether the regulatee is following the
correct procedures for calibration of sampling and testing equipment, for the taking of samples, or for the conduct
of the compliance test itself.% While Environment Canada has designated and trained a few laboratory analysts as
inspectors, it is not regarded by the department as cost-effective to train as inspectors individuals who are not

7 Environmental Protection Branch, Pacific and Yukon Region, Environment Canada, Compliance Satus Summary Report: British
Columbia—Fiscal Year 1993-1994, 3 (1994) [hereinafter Pacific and Yukon Region I1].

80 Seeinfra part 4.2.1.2.

81 Seg, e.g., Environment Canada, CEPA Inspection Checklist Respecting the Pulp and Paper Mill Effluent Chlorinated Dioxins and
Furans Regulations (1997).

82 See, e.g., Environment Canada, Ocean Dumping Inspection Checklist (1995); and British Columbia ministry of the Environment,
Lands and Parks, Procedure Manual: Permit Ste Inspections, Vol. 8, § 1.04.03, at App.1 (Permit Inspection Report Form) (1984).

83 Seg, e.g., Environment Canada, Ready Mix Concrete Industry Environmental Code of Practice Facility Audit Compliance Checklist
(1993).

84 See, e.g., Environment Canada, Inspection Form for Inspections Under the Sorage of PCB Material Regulations (undated).

85 See, e.g., Environment Canada, Modified Inspection Checklist Respecting the Fisheries Act Pulp and Paper Mill Effluent Regula-
tions (1996); and Environment Canada, Checklist for the Ozone Depleting Substances Regulations (1996).

86 Seg, e.g., Government of Canada, CEPA Review: The Government Response to the Recommendations of the Standing Committee on
Environment and Sustainable Devel opment, (1995) 34 [hereinafter Government Response] (noting that inspections and monitoring
are necessary to verify whether regulated entities are complying with the law).

87 CEPA, S.C. 1988, c.22, § 99.

88 Environment Canada, Reviewing CEPA, The Issues, #15: “Inspectors’ Powers and Provisions Governing Official Anaysts in the
Canadian Environmental Protection Act” (1994) 6-7 [hereinafter Inspectors’ Powers].

89 Seg, e.g., CEPA, Vinyl Chloride Release Regulations, SOR/92-631 (1992). Section 5 permits an inspector to be present whenever a
vinyl chloride sample is taken at the request of the Minister. Similar provisions also appear in CEPA regulations relating to releases
from secondary lead smelters, and asbestos mines and mills.

90 |nspectors Powers, supra note 88, at 6-7 (noting that the roles that CEPA analysts need to fill but which they can only fill under the
Act if they are designated inspectors under § 99 include: (1) determining whether regulated entities are correctly calibrating equip-
ment for monitoring, compliance testing, or the prevention or control of pollution; (2) ensuring that regulated entities are taking sam-
ples for compliance testing in accordance with the methods specified in CEPA regulations; (3) taking samples for testing at the
inspection site or for testing later at alocation away from the site; and (4) conducting tests or measurements at the inspection site).
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going to fully exercise the powers and responsibilities of inspectors.®! Proposed amendments to CEPA would allow
analysts to accompany inspectors and exercise certain powers of inspection to correct the above problems.®2

Second, substances can only be regulated under CEPA if no other federal law regulates the substance.® This
can result in regulatory gaps in the control of certain toxic substances, including the powers of inspectorsin rela
tion to those non-CEPA regulated substances.?* Proposed amendments to CEPA would not change this situation.®

Third, CEPA regulates very few toxic substances or classes of toxic substances.® Therefore, inspection pro-
grams tend to focus on the few toxic substances subject to regulations under the Act.®” A parliamentary standing
committee has raised concern that the definition of “toxic” under CEPA has resulted in a limited number of toxic
substances regulated under the statute.® The federal government has acknowledged these concerns,® and has pro-
posed a complex set of amendments to CEPA which may have the effect of increasing the number of substances
designated as toxic under the statute.1® Inspection programs would consequently be required to expand to include
these newly designated toxic substances.

Fourth, because almost no regulations have been promulgated under CEPA addressing environmental pro-
tection in relation to federal lands, works, undertakings, or entities,’! the powers of inspectors in relation to such
federal matters have been correspondingly limited.12 Proposed amendments to CEPA would correct these prob-
lems by making it easier for the federal government to promulgate regulations under CEPA in relation to such fed-
eral activities.103

9 |d. at 6.

92 Bill C-74, Canadian Environmental Protection Act, 1997, 35th Parl., 2nd Sess., 45 Eliz. 11, § 218(13) (first reading Dec. 10, 1996,
House of Commons). Due to the intervening federal election of June 1997, Bill C-74 died on the Order Paper. Environment Canada
advises that the government intends to table a new bill in 1998.

9% CEPA, S.C. 1988, ¢.22, § 34(3).

94 See Review of the Canadian Environmental Protection Act (CEPA): Hearings Before the Standing Comm. On Environment and Sus-
tainable Dev. of the House of Commons, 35th Parl. 1st. Sess., Issue No. 63, a 12 [hereinafter Hearings I1] (testimony of Vic
Niemela, Regional Director, Environmental Protection Branch, Pacific and Yukon Region, Environment Canada).

95 Section 34(3) is unchanged in proposed amendments to CEPA. See supra note 92, Bill C-74, 35th Parl., 2nd Sess,, § 96(3) (1996).

9% Under CEPA, a substance istoxic if it enters or may enter the environment in a quantity or concentration that may have a harmful
effect on the environment or may endanger human life or health. S.C. 1988, ¢.22, § 11. The designation of a substance astoxicisa
pre-requisite for the promulgation of a regulation applying to that substance. CEPA authorizes the regulation of a substance in two
circumstances: (1) where the substance on a Priority Substance List created pursuant to CEPA has been declared toxic as aresult of
arisk assessment; or (2) where the federal cabinet is “satisfied” that the substance is toxic. S.C. 1988, c.22, 8§ 13, 33. Pursuant to
these requirements, approximately two dozen substances or classes of substances have been designated as toxic substances under
CEPA and subjected to regulation. S.C. 1988, c.22, Schedule | (List of Toxic Substances), as amended.

97 See, e.g., Pacific and Yukon Region 11, supra note 79, at 3-4 (noting that the 1993-1994 CEPA inspections program was conducted
under programs specific to CEPA regulations). See also Hearings |, supra note 71, at 41 (testimony of Mr. Pascoe, Environment
Canada noting that CEPA appliesto specific substances and specific industry sectors. Thereis no provision under CEPA to deal with
apollution incident for a substance that is not listed as a toxic substance).

9% House of Commons Standing Committee, supra note 43, at 64—69 (proposing amendmentsto § 11 of CEPA so that alarger number
of substances of concern can become subject to the CEPA regulatory process).

99 GOVERNMENT RESPONSE, supra note 86, at 67-74.
100 Bj|| C-74, 35th Parl., 2nd Sess., 88 64-94 (1996).

101 CEPA, S.C. 1988, c.22, § 54(1) (authority to promulgate such regulations exists only if the Minister responsible for the federal land,
work, undertaking, or entity concurs); § 54(2) (no authority to develop regulations that apply to federal lands regarding the limiting
of emissions or discharges or the setting of permissible waste handling and disposal practices). This situation has been described as
creating a “regulatory gap” on federa lands. See Hearings |1, supra note 94, at 10 (testimony of Mr. Vic Niemela, Environment
Canada). See also Environment Canada, Reviewing CEPA, The Issues, #5: “The Federal Housein Order”, (1994) 15-16 [hereinafter
Federal House] (acknowledging limitations of § 54); and House of Commons Standing Committee, supra note 43, at 163-177 (not-
ing that virtually no regulatory action has taken place as aresult of § 54 and recommending the elimination of the existing require-
ment for ministerial concurrence and expanding the authority to enact regulations under CEPA pertaining to federal lands).

102 CEPA, S.C. 1988, ¢.22, § 100 (inspector may enter and inspect if she has reasonable grounds to believe that regulations made under
§ 54 apply to the premises). CEPA inspectors could still enter a federal area in relation to a toxic substance scheduled under the
statute.

103 Bj|| C-74, 35th Parl., 2nd Sess., §§ 209-210 (1996).
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Fifth, resource constraints appear to have kept the number of CEPA inspectors at roughly the same levels or
to have slowly eroded their numbersin the regional offices of Environment Canada over the last several years, even
as the number of regulations has slowly increased. If more regulations covering more toxic substances or areas of
federal activity were to be added to the responsibilities of the current corps of CEPA inspectors, without additional
resources, this could impair the ability of the regions to continue certain types of inspections, such as re-inspec-
tions to measure levels of specific deterrence and compliance achieved.’4 Such resource constraints at the federal
level make targeting strategies and federal-provincial arrangements for sharing or delegating of inspection respon-
sibilities in relation to federal laws more attractive, though both approaches are not without their own potential
problems.105

Inspection Targeting Strategies

A variety of inspection targeting strategies may be employed by federal and provincial governments, particularly
in a period of resource constraints where overall numbers of inspections are decreasing.’® At the inception of
CEPA and the enforcement and compliance policy in the late 1980s, Environment Canada envisaged a schedul e of
inspections determined by: (1) the risk that the substance or activity presents to the environment or to human
health; and (2) the compliance record of the individual, company or government agency.2%” Since the early 1990s,
the focus of inspections has been on priority regulations, geographic areas with sensitive, unusual, or critical envi-
ronmental features, “chronic offenders,” or permitted activities exhibiting high environmental risk. Environment
Canada’s national inspection plan has reflected this focus. Since 1991, for example, the national inspection plan
has been focused on a target-oriented approach in order to make the best use of available resources.’® Priority reg-
ulations were identified at the national level and regional inspection plans were developed in the context of both
national priorities and regional issues.’® Some Environment Canada regions have produced annual compliance
status reports which report upon both the outputs and results of the inspection program on a regulation by regula-
tion basis.11° However, the production of such status reports does not occur in each region,** though the annual sta-
tistical outputs of numbers of inspections are produced by each region.!2

104 Environmental Protection Branch, Ontario Region, Environment Canada Compliance Inspection Summary Report: Fiscal Year
1996-1997, (1997) 9 [hereinafter Ontario Region] (noting that because many new regulations and programs have come into forcein
the 1990s and none have provided new resources for enforcement, the result has been a dilution of enforcement efforts for all regu-
lations).

105 Seeinfraparts 4.2.1.2 and 4.2.1.3.

106 Statistics for the Fisheries Act and CEPA indicate a decline in the annual number of inspections from a high of 2,600 in 1991 to a
low of 1,533 in 1995, though Environment Canada indicates that the number of inspections can vary significantly from year to year
depending on priorities, types of regulations, compliance history, and related matters. Statistics on number of inspections and other
enforcement activities for the combined five-year period 1991-1995 are on file with Environment Canada.

107 Environment Canada, supra note 30, at 38.

108 pacific and Yukon Region 11, supra note 79, at 3.
109 |d.

110 |d, at 7-40 (12 CEPA regulations), 53-69 (three Fisheries Act regul ations and five other non-regulation programs under the Fisheries
Act). More recent reports from this regional office have been issued as compliance status fact sheets on a regulation-by-regulation
basis. These fact sheets generally contain less detail than the earlier compliance status reports. See, e.g., Environmental Protection
Branch, Pacific and Yukon Region, Environment Canada, Compliance Satus Fact Sheet: British Columbia-Fiscal Year 1994-1995
(Export and Import of Hazardous Waste Regulations) (1995).

111 Other regional offices of Environment Canada producing annual compliance status reports which contain information on their
inspection programs include the Prairie and Northern Region and Ontario Region.

112 The statistical output of national and regional inspections, grouped by regulation for each of the last three fiscal yearsison file with
Environment Canada.
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A geographic approach to inspection targeting is illustrated by the Fraser River Action Plan (FRAP) in
British Columbia.’®? For example, in 1993-1994, Environment Canada targeted 12 inspection programs under
CEPA and nine inspection programs under the Fisheries Act for the Fraser River Basin. Given the regulation-spe-
cific focus of these two federal laws, most of the inspections under FRAP are geared to particular regulations and
would probably have been conducted in any event under the region’s annual inspection program for these regula-
tions.1* However, because the Fisheries Act also contains a general prohibition on the deposit of deleterious sub-
stances in waters frequented by fish,2’> and given the unique fisheries importance of the Fraser River, the
Environment Canada Pacific Region inspections program also has focused on certain industries of concern even
though no specific applicable federal regulations are in place.11

More recently, Environment Canada has also exhibited interest in targeting the “chronic” or “worst” offend-
ers of CEPA and Fisheries Act regulations whose compliance will be verified primarily, though not exclusively, by
the inspection program.1” The theory behind thisfocusis that any perception that the worst offenders are “ getting
away with it” turns out to be enormously destructive for the agency’s credibility and processes, for the morale of
its employees, and for the norm of public self-compliance exhibited by the bulk of the regulated community.28 |t
has been suggested, however, that the Environment Canada focus on resolving non-compliance of chronic offend-
ers underscores that the department does not have enough resources to inspect all activities, notwithstanding that
the key to the success of an inspection program targeting chronic offenders is to have adequate information to
make requisite inspection targeting decisions.’*® There is also some concern about the objective of broadening
compliance indicators beyond traditiona reporting of compliance outputs — such as numbers of inspections con-
ducted —to reporting on compliance rates by the regulated community. Thereasonisthat it ismore difficult to infer
rates of compliance from that of a“targeted” inspection program!2° because the sample obtained may not be repre-
sentative of the conduct of the entire industry or sector. Thus, if compliance rates increase, it is difficult to deter-
mineif overall performancein the regulated community improved, or whether the accuracy of inspection targeting
decreased.

113 Environmental Protection Branch, Pacific and Yukon Region, Environment Canada, Fraser River Action Plan, Compliance Satus
Summary Report for the Fraser River Basin in British Columbia: Fiscal Year 1993-1994, 1 (1994) [hereinafter FRAP]. The fifth
largest river basin in Canada, and one of the nation’s most extensive and productive biological systems, the Fraser River supports 65
per cent of the province's population, and over 75 per cent of itsindustrial activity. |d. FRAP was established in 1991 as amulti-year
program to “clean up pollution, restore the productivity of the natural environment, and put in place a management program to
ensure the basin’s sustainability.” 1d. at 3. The overall goal of FRAP isto reduce by 30 per cent the discharge of environmentally dis-
ruptive pollutants entering the basin by 1997, and to significantly reduce the release of persistent toxic substances into the basin’'s
waters by the year 2000. A further goal of FRAP isto achieve 90 per cent compliance with environmental legisative requirements.
Id. It is not clear whether there is a direct relationship between achieving the intended compliance rate and achieving the proposed
discharge reduction. A similar geographic focus may be found in Quebec in connection with the St. Lawrence River. See Gouverne-
ment du Canada et Gouvernement du Québec, Saint-Laurent Vision 2000: Rapport Biennal 1993-1995, (1996) 33-37.

114 The CEPA inspection programs focused on such regulations as those pertaining to PCBs, ocean dumping, pulp and paper mill efflu-
ent, dioxins and furans, pulp and paper mill de-foamer and wood-chips, ozone-depleting substances, secondary lead smelter
releases, contaminated fuels, gasoline, export and import of hazardous wastes, and phosphorus. The Fisheries Act inspection pro-
grams focused on such regulations as those pertaining to pulp and paper effluents, petroleum refinery liquid effluents, and metal
mining liquid effluents. 1d. at 4-6.

115 R.S.C. 1985, c. F-14, § 36(3).

116 FRAP, supra note 113, at v-vi, 38-48 (noting inspection programs for municipal sewage treatment plants, antisapstain, wood preser-
vation, and wood waste facilities for which the department has devel oped codes of practice or guidelines).

117 Environment Canada, Compliance And Enforcement National Program: Component Action Plan (Draft), (1997) 3-6 [hereinafter
National Component Action Plan].

18 1d. at 3.
119 Environment Canada, CEPA Evaluation Report, (1994) 83.

120 “Targeted” in the sense that it came from public complaints, or tips, or focused surveys, as opposed to being a random sample mea-
surement.
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Inspection targeting may also focus on the permit holder. This occurs to a much greater extent at the provin-
cial level’ than at the federal level.222 In general, permit holders are inspected at a frequency determined by envi-
ronmental risk factors (ERF).12 The nature of and the extent to which such factors are articulated by government
agencies varies across the country. British Columbia, for example, has had long-standing procedures for permit
inspections and criteria for determining the frequency that an inspector will visit each facility.22* More recently,
British Columbia has considered new criteria for determining the frequency of facility inspections to verify com-
pliance. According to this provincial proposal, assessment activities are to be scheduled for each site in each region
by the regional staff on the basis of the ERF,125 the permit, legislation or regulation requirements, and the “compli-
ance rating” 126 of each site. The proposed guidelines set the minimum recommended frequency of site inspections
with the caveat that “ public interest may require more frequent inspections of certain sites than the suggested min-
imum inspection frequencies’ identified in the guidelines.’2” The proposed inspection frequencies fall into five cat-
egories: (1) every site shall be physically inspected at least once every three calendar years; (2) every site with an
ERF of morethan (high risk) and acompliancerating of 0 shall be physically inspected every six months; (3) every
site with an ERF less than (low risk) and compliance greater than 0 shall be physically inspected quarterly; (4)
every site with an ERF of more than (high risk) and a compliance rating greater than 0 shall be inspected
bimonthly; and (5) every site with a compliance rating greater than *128 shall be inspected monthly.12® Notwith-
standing the sophistication of the British Columbia approaches, or perhaps because of it, the trend with respect to
permitted facilitiesis that the frequency of inspections is decreasing as self-monitoring and reporting by the regu-
lated community increase under permit and other legislative and regulatory reguirements.13

121 Much surer of their constitutional authority to act, provincial legislators often develop permit and approval regimes that are by defi-
nition preventive in nature because they require the regulated entity to obtain authority to proceed before engaging in the activity and
to continue in compliance with that permit as long as the operation continues, or risk, among other things, being de-permitted. Such
permits and approvals become the law for that particular entity, in addition to the other general legidative and regulatory require-
ments applicable to the particular activity. Federal legislators, with some exceptions, less certain of their authority to act preventively
where aprincipal constitutional basis for their action may be the criminal law power, utilize permit regimes much less frequently.

122 Ocean dumping permits under CEPA are one of the principal exceptions. S.C. 1988, ¢.22, § 71.

123 Seg, e.g., Alberta Environmental Protection, supra note 31, at 12-1(noting that industrial sectors are chosen for inspection based on
the degree of risk they pose to the environment and public health); and British Columbia Draft Response, supra note 71, at 1-2 (not-
ing that authorized dischargers are inspected by regional offices at a frequency determined by environmental risk factors).

124 British Columbia Ministry of the Environment, Lands and Parks, Procedure Manual: Compliance Strategy—Evaluation and
Enforcement, (1985) Vol. 8, § 1.04.01, at App.1-6 [hereinafter British Columbia Compliance Strategy] (setting out six general crite-
ria for assessing environmental risk and corresponding permit inspection frequency including: quantity of discharge; quality of
receiving environment in relation to ministry ambient objectives; dilution capability and sensitivity of receiving environment; actual
or intended uses of receiving environment; public or agency sensitivity; and potential and actual human safety and health). The
province will soon be completing acompliance strategy policy and procedure applicable to the WMA that will include new program
approaches to inspections.

British Columbia Ministry of the Environment, Lands and Parks, Procedure for Rating Compliance of Permits and Regulated Sites
Using the Waste System (Draft), (1994) 3, 5 [hereinafter Draft British Columbia Compliance Rating System] (ERF is the numerical
rating of the impact on the environment of asite).

126 The “compliance rating” is the total numerical value assigned to a site as a result of the assessment activities at that site. The com-
pliance rating increases as sites fail to meet requirements. It is computed automatically by multiplying the ERF for a site by factors
for violation type, frequency and, if applicable, parameter. Id. at 3.

27 |d. at 5.

128 According to the proposal, * is a number that requires that the site be placed on the provincial non-compliance list. Id. Thislist, as
well as the current criteria used for concluding companies are in non-compliance and therefore eligible for inclusion on the list, are
discussed below. Seeinfra part 4.4.2.

129 (. at 5.
130 British Columbia Draft Response, supra note 71, at 2.
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4.2.1.3 Devolution of Inspection Targeting Decision-Making

There are two aspects to the evolving trend to decentralizing compliance initiatives, including inspection pro-
grams. First, governments at the federal and provincial levels in Canada increasingly place inspection authority
within a special, usually central, branch or section dedicated solely to ensuring compliance and enforcement with
a particular statute or statutes. At the federal level, for example, Environment Canada has established a national
enforcement office in Ottawa which, among other things, develops the national inspection plan for CEPA and the
pollution prevention provisions of the Fisheries Act. In addition, there are five regional offices of Environment
Canada responsible for implementing regional inspection plans.’3! The regional plans may depart from the overall
national plan in order to meet particular characteristics or problemsin the regions. Regional inspectors may report
simultaneously to the national enforcement office and to the respective regional directors of Environment
Canada.’32 The extent to which the national inspection plan isimplemented in the regions as written or changed in
the regional inspection plansto meet regional circumstancesisthefirst aspect of the devolution or decentralization
of inspection targeting decision-making.

The second aspect of this decentralizing trend is the increased interest in federal-provincial agreements that
would transfer responsibility for aspects of compliance and enforcement of federal laws, including inspections,
from Environment Canada to the provinces. The purposes of such agreements in the inspections context include:
(1) coordination of inspection activities in order to make better use of limited resources; and (2) reduction of the
administrative burden for those subject to both federal and provincial requirements.’3 There are three types of pos-
sible federal-provincial arrangements in this regard. First, the federal and a provincial government may enter into
agreements for the administration of federal laws in the particular province.’3* Second, under CEPA aone, where
the federal and aprovincia government agree that there arein force under provincial law provisionsthat are equiv-
alent to aregulation in force under CEPA and to the investigation sections of CEPA, the federal government can
declare by order that the provisions of the CEPA regulation will not apply in that province.’3s Third, a recent
Canada-wide accord on environmental harmonization has been signed by the federal government and nine provin-
cia governments,’3 which also could include arrangements regarding inspections.13

Because the provinces themselves usually assign inspection responsibility on a regiona basis within each
province, inspections under federal requirements can become integrated into the regional inspection plans of a
province. This has the potential for producing within a province's regional inspection plans significant departures
from Environment Canada’s nationa inspection plan for CEPA and the Fisheries Act.’® In practice, the agree-
ments address the expectations of the parties regarding inspections, though generally in the broadest of terms.
The manner in which the issue of inspections is addressed can aso vary from agreement to agreement. Some

131 The five regional offices are Atlantic Region, Quebec Region, Ontario Region, Prairie and Northern Region, and Pacific and Yukon
Region.

132 |n the enforcement context, this bifurcation of reporting has been adversely commented on in recent reviews of the department as
contributing to a situation of “multiple masters” and potential confusion regarding appropriate actions to be taken. House of Com-
mons Standing Committee, supra note 43, at 240; see also CEPA Evaluation Report, supra note 119, at 81-82.

133 Seg, e.g., Admin. Agreement for the Control of Deposits of Deleterious Substances under the Fisheries Act, June 1, 1994, Canada-
Alberta, art. 5.2 [hereinafter Alberta Admin. Agreement].

134 CEPA, S.C. 1988, c. 22, § 98; and Department of the Environment Act, R.S.C. 1985, c. E-10, § 7 (regarding the FisheriesAct).

135 CEPA, S.C. 1988, c. 22, §8 34(6), 108-110. In practice, these “equivalency” agreements also take into account inspection arrange-
ments. See Agreement on the Equivalency of Federal and Alberta Regulations for the Control of Toxic Substancesin Alberta, 1 June
1994, Canada-Alberta, art. 3.2(c) [hereinafter Alberta Equivalency Agreement] (annual inspection reports).

136 Canada-Wde Accord on Environmental Harmonization, 29 Jan. 1998 (Online: Canadian Council of the Ministers of the Environ-
ment (CCME) <http://www.mbnet.mb.ca/ccme/harmoni zation/accord.html> accessed 8 July 1998).

137 Canada-Wde Environmental Inspections Sub-Agreement, 2 Feb. 1998 (Online: Canadian Council of the Ministers of the Environ-
ment (CCME) <http://www.mbnet.mb.ca/ccme/harmonization/inspections.html> accessed 8 July 1998) [hereinafter Inspections
Sub-Agreement].

138 |n theory, this would not occur under the CEPA equivalency arrangements because the federal regulation would no longer apply,
except to federal works, undertakings, and lands. However, Environment Canada’ s inspection targets for a substance formerly cov-
ered by a CEPA regulation could be affected.
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administrative agreements are quite brief in their description of inspection arrangements,’3 as are the equivalency
agreements.1#0 Other administrative agreements are more extensive on the issue of inspections.’#! The environmen-
tal harmonization accord has the potential for being the most detailed regarding federal-provincia inspection
arrangements. The proposed Canada-wide environmental inspections sub-agreement sets out the objectives, scope,
principles, approach, and implementation arrangements contemplated in the harmonization program. In general,
the objectives of the sub-agreement are to provide efficient, cost-effective one-window delivery of environmental
inspections. Inspection activities are to be transparent, equitable and risk-based. The contemplated division of
inspection activities would have the federal government focus on such matters as international, transboundary, fed-
era lands and facilities, and products and substances in Canada-wide trade and commerce. Provincial government
inspection activities would focus on industrial and municipa facilities and discharges, application of laws on
provincial and territorial land, waste disposal and destruction, and related provincial matters. In assessing which
government is best situated to assume particular inspection responsibilities certain criteria are proposed, such as
the scale, scope and nature of environmental issues, equipment and infrastructure available to support activities,
physical proximity, efficiency and effectiveness, human and financial resources to deliver obligations, scientific
and technical expertise, whether a particular government level is already performing inspections, and related fac-
tors. Once a government level has accepted certain inspection obligations, the other order of government must not
act in that role for the agreed-upon period. |mplementation agreements under the inspections sub-agreement are
also expected to address additional matters, including coordination of training of inspectors, development of con-
sistent methods, procedures and practices, development of a compatible database of inspection results, develop-
ment of linkage between inspection activities, and investigations in non-compliance situations.4?

Annual reports produced pursuant to the various federal -provincial agreements summarize inspection activi-
ties by the parties, noting, for example, where provincial inspections have become a substitute for federal inspec-
tion activities or where the division of inspection responsibilities has occurred on a regulation-by-regulation
basis. 43

The development of federal-provincial agreements has been a cautious process. Only one equivalency agree-
ment under CEPA has been entered into.’44 Administrative agreements pursuant to either CEPA or
the Fisheries Act or aspects thereof have been entered into with only afew provinces.2s Equivalency and adminis-
trative agreements have been both supported because they provide a method of avoiding overlap and duplication
by governments, including in regard to inspection activities,*¢ and objected to because of a perceived lack of

139 See, eg., Agreement Respecting the Application in Quebec of Federal Pulp and Paper Mill Regulations, 6 May 1994, Canada-
Quebec, art. 7 (Quebec will inform Canada at the beginning of each fiscal year of its annual inspection and monitoring program for
the enforcement of its regulations). The number of inspections to be performed per year may also be specified. Id. at App. 2.

140 Alberta Equivalency Agreement, supra note 135, at art. 3.2(c) (annual inspection reports and compliance data summaries to be
shared on an as required basis).

141 Under the Alberta Admin. Agreement, the parties agree to: (1) meet annually to co-ordinate inspection strategies for the regulated
sectors of common interest; (2) develop an inspection plan; (3) share information obtained during inspections; (4) develop asingle
point of contact for the purposes of compliance reporting by the regulated sector; (5) conduct joint inspections where necessary; and
(6) develop arrangements for training and designation of provincial inspectors. Supra note 133, at Annex 3, art. 2.2-2.5, 4.0. Envi-
ronment Canada has a series of training courses for inspectors which it makes available to provinces under the agreements. Envi-
ronment Canada, Catalogue of Enforcement Courses (1997-1998), 7-8 (basic inspectors course). See also Admin. Agreement for
Canadian Environmental Protection Act, 15 Sept. 1994, Canada-Saskatchewan, Annex 3, art. 4.2(c) (noting that in the development
of compliance verification strategies for each regulated sector, the parties will determine inspection priorities in order to target the
worst polluters and achieve broad-based compliance).

142 | ngpections Sub-Agreement, supra note 137, at art.1-6.
143 Canada-Saskatchewan, 1995-1996 CEPA Administrative Agreement Annual Report, (1996) 3-5.

144 Albertais the only province that has entered into an equivalency agreement with the federal government. See Alberta Equivalency
Agreement, supra note 135.

145 Administrative agreements have been entered into with British Columbia and Quebec regarding pulp and paper mills, Alberta
regarding the Fisheries Act, and Saskatchewan regarding CEPA and the FisheriesAct.

146 House of Commons Standing Committee., supra note 43, at 266-267; and Government Response, supra note 86, at 17.
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accountability.#” In proposed amendments to CEPA, the federal government has proposed to maintain authority to
enter into both administrative and equivalency agreements and to produce annual reports, but has not stipulated cri-
teriafor the minimum content of such annual reports relating to inspections or related compliance activities.*4

The harmonization accord also has attracted criticism because: (1) recent large cuts to provincia environ-
mental budgets make downloading federal responsibilities, such as inspections, to the provinces problematic;4
(2) once the federal government delegates responsibilities such as inspections and, prospectively, enforcement to
the provinces, Environment Canada may lose de facto ability to maintain accountability and field level awareness
with respect to delegated areas because federal budgets and personnel are also shrinking dramatically;° (3) bilat-
eral accords entered into between the federal government and the provinces in the 1970s to avoid overlap and
duplication, were not successful in protecting the environment or federal interests therein;*5! and (4) the current
proposed accord makes federal intervention in an agreed area of delegation, such as inspections, more difficult
than the earlier bilateral accords.®2 In these circumstances, federal ability to intervene should be preserved in any
area of delegated responsibility under the new harmonization accord.

Multi-Media Versus Single Media Inspections

Because contaminants do not respect media boundaries, and because inspections are often resource intensive, the
ability to inspect for air, water, and land contamination at the same time is a potentially important characteristic of
an inspection program. However, depending upon the statute under which inspectors may be conducting their
inspections, they may be able to conduct only single-media as opposed to multi-media inspections. This problem
is somewhat more pronounced at the federal level because federal regulations tend to be media-substance-industry
sector specific.153 CEPA provides the basis for the federal government to promulgate regul ations that apply to sub-
stances regardless of medium, and regulations of this type have been produced. However, on the whole federal reg-
ulations tend to focus on one medium at a time.’>* At the provincia level, where provincia inspections tend to

147 House of Commons Standing Committee., supra note 43, at 266268 (suggesting that annual reports should contain information on
provincial inspection and verification activities). The annual reports reviewed for this study contained minimal inspection and veri-
fication information, though the agreements themsel ves provide the foundation for more comprehensive reporting of such informa-
tion.

148 Bill C-74, 35th Parl., 2nd Sess., 8§ 9-10 (1996).

149 See Review of the Harmonization Accord of the Canadian Council of Ministers of the Environment.: Hearings Before the Sanding
Committee on Environment and Sustainable Dev. of the House of Commons, 36th Parl., 1st Sess., (1997) (testimony of Gary Gallon,
principal, Canadian Institute for Business and the Environment noting that environment budgets of several provincial governments
recently have been reduced by the following percentages: Ontario-43%; Alberta-27%; Newfoundland-64%; New Brunswick-29%).

150 1, (testimony of Paul Muldoon, counsel, Canadian Environmental Law Association noting that Environment Canada's budget has
been cut approximately 40% and the department will be cutting 200 more staff - in addition to 1,500 positions previously cut over
the past three years—as part of devolving its responsibilities under harmonization, likely resulting in areduced federal capacity in
such areas as inspections and enforcement).

151 d. (testimony of Dr. Kathryn Harrison, chair, environmental studies program, University of British Columbia noting that bilateral
accords entered into in the 1970s between the federal government and several provinces were not successful because signatory
provinces did not always incorporate national standards in permitsthey issued, nor did they effectively enforce federal or provincial
standards and, notwithstanding wide-spread non-compliance with national standards, the federal government only rarely stepped in,
in part because having delegated key responsibilities to the provinces, Environment Canada did not have the resources to resume
those responsibilities when provinces failed to enforce national standards). See also Linda F. Duncan, “ The Rule of Law and Sus-
tainable Development”, in Canadian Bar Association: Sustainable Development in Canada—Options for Law Reform, (Roger Cot-
ton et al. eds., 1990) 287 (noting that previous agreements and accords have, for the most part, failed to clearly reflect federal rights
and obligations).

152 |, (testimony of Harrison and Muldoon referring to art. 5.2 of the I nspections Sub-Agreement). See also House of Commons Stand-
ing Committee on Environment and Sustainable Development, Report on the Harmonization Initiative of the Canadian Council of
Ministers of the Environment, (1997) 28.

153 See, e.g., Hearings |, supra note 71, at 41 (testimony of Mr. Pascoe of Environment Canada noting that CEPA regulates, for exam-
ple, certain industrial sources of atmospheric lead, such as from secondary lead smelters and lead in gasoline, but not necessarily
other sources of lead in the environment).

154 This problem is somewhat alleviated by the fact that federal inspectors usually are responsible for inspections pursuant to both
CEPA and the Fisheries Act, though the overall jurisdiction of these two statutesis still fairly narrow.
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focus more on permits, these instruments also tend to be issued on a medium-by-medium basis.’*0On the other
hand, the overall broader provincial environmental jurisdiction tends to give inspectors greater scope to examine
all aspects of compliance at facilities to which multiple permits have been issued. Jurisdictions such as Ontario
have conducted multi-media inspections for a number of years.

Self-Monitoring and Reporting Information by the Regulated Community

In addition to inspections, a further compliance measurement approach employed by federal and provincia gov-
ernments in Canada is the requirement of self-monitoring and reporting of information by the regulated commu-
nity.1s6 The authority to require self-monitoring and reporting exists in all the federal and provincial pollution
control laws considered in this study. Typical of these provisions are those contained in CEPA which authorize the
Minister to require the regulated community, which may be subject to notice requirements or to a particular regu-
lation, to conduct specified monitoring, and to record and make available or to periodically report the resultsto the
federal government.1s” The failure to provide such information or the provision of falseinformation is also made an
offense to which severe penalties may attach.%® Similar requirements and penalties also exist in provincial legida
tion in relation to approvals, permits, licenses or various types of remedial orders'>® and regulations.® | mposing
self-monitoring and reporting requirements on the regulated community is seen by governments as an environ-
mental cost of industry doing business in the jurisdiction and as being consistent with the “ polluter pays” princi-
ple.’st Provision of industry-generated information is viewed by governments as integral to any regulatory efforts
to determine compliance rates with environmental standards in various sectors of the regulated community.162
Moreover, imposing self-monitoring and reporting requirements also isfavored increasingly by federal and provin-
cial governments as ameans of complementing as well as reducing government monitoring and inspection obliga-
tions, particularly in a period of resource constraints.

Three aspects of self-monitoring and reporting requirements in Canada are considered below: (1) types of
self-monitoring and reporting information; (2) government use and verification of such information; and (3) fed-
eral-provincia arrangements regarding such data.

155 See supra text accompanying note 55.

156 Seg, e.g., Government Response, supra note 86, at 34 (noting that means employed by the federal government to verify compliance
with thelaw include: (1) requiring regulated entities to monitor their own pollutants and correct any violations that regulated entities
themselves identify; and (2) requiring regulated entities to monitor their activities and report to the Minister on the results of that
monitoring). See also Review of the Canadian Environmental Protection Act (CEPA): Hearings Before the Sanding Committee on
Environment and Sustainable Development of the House of Commons, 35th Parl., 1st Sess., Issue No. 62, at 8 [hereinafter Hearings
I11] (testimony of Rob Patzer, Regiona Coordinator, Compliance and Enforcement, Prairie and Northern Region, Environment
Canada noting that with respect to compliance verification, regional office activity primarily consists of reviewing monitoring data
submitted by regulated entities and conducting site inspections).

157 CEPA, S.C. 1988, c.22, 88 16-18, 26-27, 29. See aso Pulp and Paper Mill Effluent Chlorinated Dioxins and Furans Regulations,
SOR/92-267 (1992), § 5 (sampling), § 6 (monitoring and reporting), § 7 (testing).

158 CEPA, S.C. 1988, c. 22, § 114 (persons providing Minister with false or misleading information in connection with sections 1618,
26-27, 29 are guilty of an offense and liable on summary conviction to a maximum $300,000 fine, or up to six months imprison-
ment, or both, or on indictment to a maximum $1,000,000 fine, or up to five years imprisonment, or both).

159 Seg, eg., EPA, R.S.0. 1990, c. E.19, § 9 (reporting of information regarding air emissions as term and condition of certificate of
approval), 8 124 (monitoring and reporting discharges to natural environment pursuant to control order), 88 184, 186 (offense to
knowingly give false information to Minister or provincia officer).

160 WMA, Pulp Mill and Pulp and Paper Mill Liquid Effluent Control Regulation, British Columbia Reg. 470/90, as am. Sections 3-5,
7-9 set out sampling and reporting obligations for determining compliance with standards established under the regulations, as well
as set out offenses and penalties for non-compliance.

161 Alberta Environmental Protection, The Role of Compulsory Industry Monitoring in Alberta’s Environmental Regulatory Program,
(2997) 2 [hereinafter Compulsory Industry Monitoring].

162 Response to Questions Addressed to the Government of Quebec on Compliance and Enforcement Indicators Under Environmental
Legidation from Jean Couture, Intergovernmental Relations, Ministry of the Environment and Wi dlife, (July 9, 1997) 1-2 [hereinafter
Quebec Response 1] (on file with the author).
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4.2.2.1 Types of Self-Monitoring and Reporting Information

There are several types of self-monitoring and reporting information under federal and provincia programs.
Compulsory industry monitoring for large operations can include: air emissions; wastewater and potentially con-
taminated storm-water releases; groundwater; soil; treated sewage sludges; drinking water; hazardous wastes;
environmental effects; operation of pollution control technologies; reclamation activities; and ambient air and
water quality.163 While specific monitoring requirements can vary from one industry sector to another, typical
requirements may focus on: monitoring and sampling locations; frequency of monitoring or sampling, such as
continuously, daily, thrice-weekly, weekly, monthly, quarterly, or annually; sample type, such as on-line, com-
posite or grab sample; parameters to be measured; monitoring methods; analytical methods; and data recording,
record keeping and reporting, such asimmediately if there isaviolation, or monthly, quarterly or annually.64

4.2.2.2 Government Use and Verification of Self-Monitoring and Reporting Information

Federal and provincial governments may use self-monitoring and reporting information from the regulated com-
munity for a variety of purposes, including: (1) providing a measure of performance relative to established limits,
standards, or guidelines; (2) ensuring that pollution control technologies are operating effectively; (3) providing an
early warning system for potential contamination issues; (4) characterizing complex emissions to determine poten-
tial environmental impacts; (5) providing information for provincial and national emission inventories that are
used in environmental management; (6) assessing theimpact of releases to the environment; and (7) providing data
for tracking trends in environmental performance and effects.165

Two examples of major self-monitoring requirements that have been imposed upon the regulated community
nationally exemplify the purpose and use to which such information may be put by governments to increase com-
pliance. First, regulations under the Fisheries Act, which came into force in 1992, require al pulp and paper mills
discharging effluents in Canada to design and conduct an environmental effects monitoring (EEM) program every
three years.’% The EEM studies, conducted in accordance with Environment Canada reguirements, provide infor-
mation on whether deposits of deleterious substances in waters frequented by fish have atered, disrupted, or
destroyed fish habitat, and thus whether the regulations are adequate to protect these resources, or whether thereis
aneed for further control measures.1” The EEM program was designed to address the problem of awide variety of
types, characteristics and quality of environmental monitoring programs at pulp and paper mills across the coun-
try.168 When the regul ations were promul gated in 1992, concern was expressed by some members of the public that
there was no guarantee that the sampling and monitoring of test results submitted by mills would reflect actual dis-
charges. At that time, Environment Canada justified self-monitoring on the basis that government inspectors would
regularly monitor and audit test results provided to the department by the mills.2% Given the more recent resource
constraints experienced by the federal government, it would appear that the ability of the government to systemat-
ically review self-monitoring results may now be less certain and should at least be re-examined. In practice, some
of these responsibilities appear to be devolving to provincial governments under federal-provincial arrange-
ments.17°

163 Compulsory Industry Monitoring, supra note 161, at 1.

164 |d, at 1-2.

165 |d. at 1.

166 FisheriesAct, Pulp and Paper Effluent Regulations, SOR/92-269, §§ 28-34 (1992).

167 126 Can. Gaz. Part |1, 1998 (1992) (regulatory impact analysis statement accompanying pulp and paper effluent regulations).
168 British Columbia Ministry of Environment, Lands and Parks, British Columbia Pulp Mills: Effluent Status Report (1994).
169 126 Can. Gaz. Part 11, 2005 (1992).

170 Seeinfra part 4.2.2.3.
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A second example of a self-monitoring and reporting regquirement imposed nationally on the regulated com-
munity is the National Pollutant Release Inventory (NPRI) program established under CEPA. The purpose of the
NPRI is to compile a comprehensive and national database or inventory of the quantity of pollutant releases to
land, water or air by industrial or transportation sources.t’* The Act requires that when the Minister of the Envi-
ronment publishes a notice in the Canada Gazette, persons meeting the reporting requirements set out in the notice
must submit specified information by the date set out in the notice regarding any substances listed in a schedule to
the notice.t’2 The NPRI tracks releases or transfers in waste of 178 substances, with reporting required by facilities
employing ten or more people and manufacturing, processing or using ten metric tons or more per year of any of
the 178 substances.1”® Environment Canada seeks to verify the compliance and quality of NPRI data through its
regional inspection program, as well as through efforts to inform companies of the obligations to report.1* The
NPRI program is premised on the notion that the public has the right to know the nature and quantity of substances
being released into the environment.1”> Potential problems with the NPRI that can adversely affect the adequacy
and comprehensiveness of information produced under the program include notice limitations on: (1) who must
report; 17 (2) what type of information must be reported;*’” and (3) what constitutes a reportabl e substance.1”® Pro-
posed amendments to CEPA would have made comparatively minor changes to the notice obligations under exist-
ing law.17 [t would be difficult to speculate on the practical effect of these proposed changes. Other factors that can
adversely affect the adequacy of information produced under the program include reporting errors, late or non-
reporting by companies, or requests by companies to treat information submitted as confidential. These latter mat-
ters usually reguire follow-up by the Department or by regional inspectors.1

An example of self-monitoring and reporting requirements that are increasingly favored at the provincial
level is the obligation imposed on the regulated community to use continuous emission monitoring (CEM) equip-
ment for the purpose of recording and reporting to government on air contaminant concentrations from industrial
facilities. Information recorded on this basisisimportant in eval uating the compliance of stack emissionswith gen-
eral environmental standards or limits found in regulations'® or with particular requirements found in approvals
for specific facilities.’82 The provision of information on continuous emissions has the potential to be superior to
the snap-shot results achieved by site inspections, or by less frequent sampling or monitoring activity.

171 Environment Canada, National Pollutant Release Inventory: 1994 Summary Report 1 (1996) [hereinafter NPRI Report].
172 CEPA, S.C. 1988, c. 22, § 16.

173 128 Can. Gaz. Part |, 1378-1384 (1994).

174 NPRI Report, supra note 171, at 3.

175 Joseph F. Castrilli, “Overview of Recent Federal and Provincial Legislative Initiatives on the Environment”, Address Before the Law
Society of Upper Canada (Apr. 22, 1994), in Sate of the Environment: An Essential Update, Apr. 1994, at D-2 to D-6.

176 |d. at D-2 to D-3 (noting that a facility would have to produce up to 10 metric tons as a by-product before being obliged to report,
yet substantial releases of substances produced as unintentional by-products—up to 9,999 kg—might be missed).

177 1d. at D-4 to D-5 (noting that under the NPRI only releases, not uses of substances must be reported). A House of Commons stand-
ing committee report has recommended that the NPRI be revised to allow the federal government to monitor progress by industry
toward implementing pollution-prevention plans, source reduction strategies and meeting specific targets. See House of Commons
Standing Committee, supra note 43, at 95.

178 NPRI Report, supra note 171, at 2 (substances not required to be reported under the NPRI program include PCBs, pesticides, and
ozone depleting substances either because they are being phased out, are subject to reporting requirements under other programs, or
are generated at less than ten metric tons per year).

179 Bjll C-74, 35th Parl., 2nd Sess., § 71 (1996) (amending existing section 16 to permit notices to require testing and submission of test
results, and to require information on the distribution of the substance and products containing the substance).

180 NPRI Report, supra note 171, at 3, 7, 11. CEPA allows companies to request that submitted information be treated as confidential.
S.C. 1988, c. 22, § 19(1). This authority would be continued under proposed amendments to CEPA. Bill C-74, 35th Parl., 2nd Sess.,,
§ 313 (1996).

181 See, e.9., WMA, Wood Residue Burner and Incinerator Regulation, B.C. Reg. 519/95, § 3 and Sch. 2 (requiring CEM and reporting
for air emissions from such facilities).

182 See, e.g., Re General Electric Canada Inc. and Eli Eco-Logic, EP-96-01 (1996) (OEAB) (decision of administrative tribunal to
approve non-incineration technology for the destruction of PCBs with use of CEM requirements as terms and conditions to the
approval).
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In general, where industry is compelled to produce monitoring data as a complement to or substitute for
more intensive site inspections, there will be a heightened interest on the part of governmentsin ensuring the qual-
ity of that self-monitored and reported information. As a result, governments may undertake the following initia-
tives to ensure the integrity of such information: (1) establish specific monitoring protocols; (2) undertake spot
audits of industry monitoring; (3) inspect industries; (4) undertake monitoring programs to verify industry moni-
toring; (5) review industry quality assurance and quality control procedures; (6) review compulsory monitoring
data for anomalies or inconsistencies; and (7) take action immediately to address monitoring reliability issues
including enforcement action if appropriate.’83 As governments are increasingly employing industry self-monitor-
ing data to assist them in evaluating compliance of particular facilities with environmental requirements, they are
also beginning to reproduce this data and report on their interpretation in annual compliance status reports.’8* Such
reports do not generally comment on the results of any audits by government on the integrity of industry self-mon-
itoring information itself. As federa and provincial governments increasingly rely on such data, and because of
historic public concern about the integrity of such data, it can be anticipated that governments will direct more
attention to reporting the results of such inquiriesin the future.

4.2.2.3 Federal-Provincial Arrangements Regarding Industry Self-Monitoring and Reporting Information

Aswith inspections, federal and provincial governments are devel oping arrangements to jointly handle self-moni-
toring and reporting information received from the regulated community. The general purposes and types of such
agreements have been reviewed above.185 In the context of information from industry, most federal and provincial
agreements attempt to create a “ single-window” contact for the regulated entity to receive direction on what must
be monitored and submitted, based on requirements jointly set by the governments. Aswell, such agreements usu-
ally require that each government will have full and prompt access to all test results received from the regulated
entity, in order to verify compliance with its respective statutory obligations.’8 Annual reports issued pursuant to
the agreements generally include very brief statements about the receipt of company information, usualy by the
province, and its dissemination to Environment Canada within the period specified in the agreements.’8” The
annual reports usually contain little or no data that would permit independent verification of statements or conclu-
sions by the parties that compliance rates based on the monitoring information are or remain high, nor do they dis-
cuss the integrity of the data received from industry.8 As with inspections,’® minimum content criteria for
federal-provincial annual reports relating to industry self-monitoring and reporting information should be stipu-
lated.

183 Compulsory Industry Monitoring, supra note 161, at 2.

184 See, e.g. Pacific and Yukon Region 11, supra note 79, App.2—4 (monitoring data for annual or multi-year period for al reporting
metal mines, pulp and paper mills, and petroleum refineriesin British Columbia).

185 See supra text accompanying notes 133-137.

186 Seg, e.g., Admin. Agreement for the Control of Liquid Effluents from Pulp and Paper Mills, Sept. 19, 1994, Canada-British Colum-
bia, art. 4.3 (general information from industry), and art. 4.9 (EEM information).

187 Canada-Alberta, 1995-1996 Fisheries Act Admin. Agreement Annual Report 7 (1996).
188 Canada-Saskatchewan, 1995-1996 Fisheries Act Admin. Agreement Annual Report 5 (1996).
189 See supra text accompanying note 148,
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4.3

Criteria for Defining Compliance

While Canada defines compliance as the “ state of conformity with the law,” 1% criteria for defining compliance of
amember of the regulated community with statutory or regulatory requirements vary from jurisdiction to jurisdic-
tion. In some jurisdictions, this determination may be quite complex and subject to extensive procedural and pol-
icy guidance. In other jurisdictions, the determination may be highly discretionary and may depend on the
interpretation a particular inspector places on the regulatory requirements under consideration. In still other juris-
dictions, the criteria for determining compliance may be quite simple and straightforward with any violation,
regardless of how minor, constituting non-compliance. The process of characterizing compliance in various juris-
dictionsisaso in astate of transition. Examples of current and emerging approaches are reviewed bel ow.

Perhaps the most sophisticated approach to defining compliance may be found in British Columbia, where
the province has long-standing procedures for making such determinations in relation to permits issued under
provincial law. The most important and complex definition developed by British Columbiais that of “significant
non-compliance” (SNC).19t Several criteria may be applied to various parameters measured and, when even only
one parameter exceeds the criteria, a permit will be considered to be in SNC.1%2 Criteria that may result in a SNC
finding include: (1) where sampling is daily with monthly reporting of results, a permit isin SNC if five or more
results for any given parameter exceed the permit requirements; (2) where sampling is weekly with monthly
reporting of results, a permit isin SNC if two or more results for any given parameter exceed the permit require-
ments; (3) where sampling is monthly with annual reporting of results, a permit isin SNC if four or more results
for any given parameter exceed the permit requirements; (4) where sampling is quarterly with annual reporting of
results, a permit is in SNC if two or more results for any given parameter exceed the permit requirements; (5)
where a single sample is taken, a permit isin SNC if the results for any given parameter exceed permit require-
ments by fifteen percent or more; (6) where no monitoring is required, a permit is in SNC if the latest permit
inspection report indicates that any requirement, other than an administrative requirement, is consistently not being
met; (7) where other sampling and reporting frequencies are used, a permit isin SNC if greater than fifteen percent
of the results for any given parameter exceed permit requirements; (8) where there are major quantity or quality
violations of one hundred percent or more for any one parameter, such as during spills or mgjor upsets, a permit is
in SNC; or (9) where monitoring results are not submitted in accordance with permit requirements, and previous
government or permittee results or inspections indicate that there are quantity or quality violations, as defined in
items 1-7 above, a permit isin SNC.1% Provincial policy guidance indicates that the assessment of SNC must be
based on the most recent submission of monitoring data or other information at the time the assessment is being
made. Thus, if a pulp mill is submitting monthly monitoring results, only the most recent set of monthly results
may be used.’** British Columbia’s policy guidance procedures also define “minor non-compliance,”1% and “total
compliance.” 1% Notwithstanding the sophistication of the approach in British Columbia, agrowing number of reg-
ulations and continuing fiscal restraint have been two factors challenging the province's ability to maintain the
required sampling frequencies in order to determine non-compliance situations.

1% Environment Canada, 1 Compliance and Enforcement Report 6 (1996) [hereinafter Compliance and Enforcement Report]. See also
supra text accompanying note 30.

191 British Columbia Compliance Strategy, supra note 124, at 1.
192 1d.

193 1d, at 1-3.

194 1d, at 3.

195 1d. at 3 (minor non-compliance defined as a condition of an administrative or technical nature that does not fall within the definition
of SNC).

196 1d, at 3 (total compliance defined as a condition where all terms and conditions of a permit are complied with).
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A further concern regarding existing procedures in British Columbiais that they allow for inconsistenciesin
interpretation and evaluation when determining which facilities are in SNC. This has resulted in proposals to pro-
duce amore numerical compliance assessment procedure that would be more uniform and less subjective.r¥” Under
this proposed procedure, a member of the regulated community would be in non-compliance when an assessment
activity, such as a site inspection or review of monitoring data, reveals afailure to comply with a permit, approval,
regulation, order, or other requirement of the ministry.1%8 The severity of non-compliance would be measured by a
numerical compliance rating.1*® The importance to British Columbia of improving its characterization of what con-
stitutes non-compliance is driven in part by the fact that, since 1990, the province has produced periodic non-com-
pliance lists of those facilities deemed to be in SNC.2% These reports are discussed bel ow.20t

Other jurisdictions in Canada apply less complex, if varied, criteriato defining compliance which may also
be tailored to the instrument against which compliance is being measured. At the federal level, for example, crite-
riafor defining compliance may be more subject to the judgment of individua inspectors depending on the com-
plexity of the regulation under consideration. As noted above, Environment Canada uses various inspection
checklists for regulations, permits, or codes of practice pursuant to both CEPA and the Fisheries Act.22 These
checklists, some of which are quite extensive, track the requirements of the regulation, permit, or code of practice
and require the inspector to make a determination of whether the facility isin or out of compliance.23 Depending
on the regulation, permit, or code of practice under consideration, the inspector’s determination of whether the
facility isin compliance may be made qualitatively or on the basis of the total numerical score the facility achieves
under the particular instrument being eval uated.24

Still other jurisdictions, such as Ontario, employ a straightforward approach to defining compliance. An
industrial direct discharger to water, for example, will be designated out of compliance if its effluent concentration
or discharge loadings exceed one or more of the parameters contained in its effluent requirements. If there is any
exceedance, even minor, the discharger is deemed to be out of compliance. 2%

The varied government approaches at the federal and provincial levels to devel oping and implementing cri-
teriafor defining compliance may suggest a complex, if confusing and potentially inconsistent, framework within
which to assess compliance with the law by the regulated community. Differences in criteriafor defining compli-
ance have the potential to produce different conclusions about the compliance status of the same facility depending
on which government’s criteria or approach are employed, though federal and provincial governments attempt to co-
ordinate their activities. Moreover, the potential divergence in approaches to criteria that define compliance may
take on greater significance in future, to the extent that federal-provincial agreements result in the provinces;

197 Draft British Columbia Compliance Rating System, supra note 125, at 2. See also KPMG, Evaluation of British Columbia Waste
Management Permit System, (1995) 30 [hereinafter KPMG] (noting that poor criteria used when eval uating non-compliance condi-
tions result in enforcement inconsistency).

198 Draft British Columbia Compliance Rating System, id. at 2-3.

199 |4, at 3. See al'so supra text accompanying note 126. Some of the regional offices also have proposed their own SNC definitions. One
regiona proposal would see a permit defined as SNC, for example, if greater than 15 percent of the results for any given parameter
exceed permit requirements.

200 Seg, eg., British Columbia Ministry of Environment, Non-Compliance Pollution List (1990). British Columbia has released a non-
compliance list twice per year since 1990. See also KPMG, supra note 197, at 30, 77 (noting that poor criteria used when eval uating
non-compliance conditions has resulted in some permittees not being placed on the non-compliance list when evidence indicated
they should have been, or who have been removed from the list without adequate justification).

201 Seeinfra part 4.4.2.

202 See supra text accompanying notes 81-85.
203 |4,

204 Compare Environment Canada, Mine Inspection Checklist (1995) (requiring inspector to indicate whether overall amine facility is
in or out of compliance with the FisheriesAct, regulations, or guidelinesand if it is out of compliance to provide reasons) with Envi-
ronment Canada, Antisapstain Facility Assessment Report (undated) (requiring inspector to give weighted numerical evaluation of
whether alumber treatment facility isin compliance, on the basis of the sum of individual mill unit compliances times 100, divided
by the number of mill unitsin operation).

205 Ontario Ministry of the Environment and Energy, 1 Report on the 1991 Industrial Direct Dischargesin Ontario: Summary of Com-
pliance Assessment 1 (1993) [hereinafter Ontario Compliance Assessment].
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There are three aspects to government measurement of the compliance status of members of the regulated com-
munity. First are the methods employed to record and manage data obtained from the regulated bodies. Second are
the approaches used to eval uate and report the compliance status of those members of the regulated community for
which information is available, and to use this information to seek improvements in future environmental perfor-
mance. Third are the problems of compliance data gaps arising from lack of information about facilities due to reg-
ulatory exemptions and inadequate government resources. Each of these mattersis reviewed below.

Recording and Managing Compliance Data

There is a large number of databases used by federal and provincia governments in connection with recording
compliance information. Many databases are specific to a particular aspect of the environment, while others inte-
grate various environmental media. The greatest challenges facing governments in this area relate to integrating
various database systems within the provinces, between provinces, and between federal and provincial govern-
ments. An additional significant challenge is having sufficient resources to maintain the currency and integrity of
various systems employed.

Ontario’s data management systems for developing annual reports on industrial waste water dischargesillus-
trate the complexity of, and resources required for, recording and maintaining compliance databases for a single
environmental media. For example, four database systems were employed by the Ontario Ministry of the Environ-
ment and Energy (MOEE) to assemble the waste water discharge reports which covered the period ending in
1991.2% First, there was the Industrial Monitoring Information System (IMIS), which is a data storage and report-
ing program. Discharge data from industrial plants were submitted on paper copy to MOEE district offices. MOEE
staff in turn, transferred the data to IMIS via a computer-link to the MOEE's central mainframe computer in
Toronto. This system was sufficient for processing data where a company would monitor less than two dozen pol-
lutants at only a few sample locations. However, under the province's new Municipal-Industrial Strategy for
Abatement (MISA) regulations, companies were in some cases monitoring over one hundred pollutants at more
than thirty sample locations, depending on the company and industrial sector. As aresult, more sophisticated el ec-
tronic transfer approaches had to be employed to alow industries to submit information necessary to comply with
MISA requirements. Second, the MISA Data Entry System (MIDES), designed by MOEE, allowed a discharger to
report analytical data required under the MISA program by computer to MOEE regiona offices. The MOEE
regional offices have enhanced versions of MIDES that allow transmission of industry information to the MOEE
corporate Sample Information System (SIS). Third, SIS, a database storage system for many MOEE programs, is
the final destination for all MISA data. Fourth is the Toxicity Data Entry System (TOXDATA), which, pursuant to
the MISA program, is designed to allow dischargers to enter data about the relative acute toxicity of their effluent
discharges and to file thisinformation electronically with MOEE for verification and entry in the MOEE's central
TOXDATA database. 20

What is apparent about MOEE's waste water discharge data management program asit existed in 1993 when
the 1991 annual report was released, is that it is highly dependent on both self-monitoring data,2°®¢ and on MOEE
district, regional, and head office involvement in the data collection, verification, and dissemination process. Given
the great resource and staffing cuts experienced by the MOEE in the last several years,2® it is unclear whether and,
if so, how MOEE is able to maintain the currency and integrity of the data collection and verification system.

206 |d. at 14
207 |d. at 14-15.
208 |, at 1 (noting that the industrial direct discharge report is based on self-monitoring data provided by industry).

209 McAndrew, supra note 59. See also Gary Gallon, Ontario Deregulation Continues: Ends Enforcement Under Federal Fisheries Act,
(Sept. 8, 1997) 1 (noting that Ontario has cut the MOEE budget by 42 percent, and eliminated almost 1,000 positions since 1995).



Canadian Policy and Practice with Indicators of Effective Environmental Enforcement I A3

While Ontario recently has improved its database devel opment through such programs as ORACLE and is better
integrating other tracking and reporting information systems, the basic question of the province's ability to verify
the accuracy of the information it receives from industry in a period of significant resource and staff cuts remains
unanswered.

British Columbia's data management systems for its waste management permit and related programs illus-
trate some of the same issues of complexity and resource demands. The province employs a number of data man-
agement systems important to the integrity of its compliance initiatives. These information management programs
include: (1) WASTE, the computer software program that supports the waste management permit system;
(2) SEAM, the computer program that records ambient monitoring data; (3) EMS, the environmental monitoring
system program which will replace SEAM, designed to automatically collect remote monitoring data, communi-
cate and exchange data with WASTE, and monitor compliance data; (4) SITE, the computer program that records
information on contaminated sites; and (5) SWIS, the computer program that records information regarding spe-
cial wastes. 219 Problems that have surfaced in connection with the province’s information systemsinclude: (1) data
entered into WASTE and SEAM have been incomplete, inconsistent, and inaccurate;?!! (2) the data entry and
access requirements are procedurally onerous, making the information systems difficult to use;?:2 (3) information
in the data systems is not current, and is not kept up to date;?3 (4) regional staff of the Ministry do not have the
resources or time for data input;2* and (5) preventive and detective controls have not been effective in correcting
these problems.25 Suggested improvements have included better database integration, use of portable computers
by regional staff for remote entry of field data and electronic dissemination directly to ministry central databases,
better training, and more resources.26

The federal government also uses many information management systems relevant to compliance issues. One
of the newest databases, developed for the NPRI program, illustrates how multi-media data have been integrated and
used within Environment Canada, other federal departments, and the provinces. This system alows the NPRI to
download data sent by industry on disk to a main database without risk of errors associated with data entry.2Y
Because NPRI reporting must be updated every year, the NPRI data system allows industrial facilities to upload a
previous year's data into the current year’s reporting software for updating.2:8 Within Environment Canada, NPRI
data have been used to support such activities as screening substances for assessment, developing control options,
assessing toxicity, promoting pollution prevention, evaluating pollutant loadings to the Great Lakes, and supporting
organic and inorganic chemical inventories of international agencies. Health Canada has been able to use NPRI
information to examine releases of particular substances in order to evaluate the need for potential risk assessment
studies. Some provinces have aso conducted analyses of NPRI data to establish a baseline for determining future
action priorities.2® However, not all provinces or regions within a province use NPRI data.2?° Moreover, the NPRI
database is not without its own quality control problems. For example, errors in information submitted by over 100
reporting facilitiesin connection with the 1994 inventory resulted, upon verification, in a55 percent readjustment in

210 KPMG, supra note 197, at 30, 50.
211 |d. at 30, B-31.

212 |d. at 30, 75, B-26.

213 |d. at 75, B-21, B-25.

214 |d. at 74, B-25, B-31.

215 |d. at B-31 (noting that preventive controlsinclude system data entry edit controls and training, while detective controlsinclude user
complaints and review of input errors).

216 1d, at 75-76, B-31.
217 NPRI Report, supra note 171, at 4.

218 d, Information that must be reported by each facility includes quantities of releases to air, water, or land of each substance manu-
factured, processed, or otherwise used by the facility. 1d. at 123.

219 |d. at 4.

220 |nterview with Greg E. Cheeseman, Head, Permit Fees and Non-Compliance /Appeals Unit, Environmental Protection Dep't,
MELP, inVictoria, B.C. (May 21, 1997) (noting that regional offices do not use NPRI data for compliance purposes, but instead use
waste management permit information).
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reported releases.?! In addition, not all facilities appear to be reporting under the program despite a 14 percent
increase in 1994 in the number of reporting facilities over 1993 totals.222 While this improvement in the coverage of
the NPRI is vital to the integrity of the program, it does not resolve the question of how many other facilities still
may not be meeting the reporting requirements . Late and incomplete reporting by facilities have also occurred
under the program.2 While problemsin the NPRI program appear resolvable, the key to the resolution of some of
them may depend on the extent to which regional offices of Environment Canadawill be ableto stretch their already
thin resources to ensure compliance with NPRI reporting requirements.22

Evaluating and Reporting Compliance Status

Federal and provincial governmentsin Canada are increasingly producing evaluations of the compliance status of
the regulated community as aresult of regulatory measures undertaken. These eval uations are themsel ves a bench-
mark against which government performance may be measured.

Some of the earliest compliance status reports at the federal level were produced by severa regional offices
of Environment Canada.??> These annual reports set out the outputs of the regional inspection program, such as
planned and undertaken inspections,?% as well as inspection rates,??” primarily on aregulation-by-regulation basis.
Moreover, these reports also set out the outcomes or results of the program in terms of levels or rates of compliance
achieved by regulation®® and, in some regions, by company?® and geographic area.2 The format, content, and
detail of these reports varies from region to region,2! and also appears to vary from year to year within the same
region.z2 Moreover, not al regional offices produce annual compliance status reports,23 though the statistical out-
puts of each region, such as numbers of inspections conducted pursuant to each regulation, are produced annually
by all regions.

Recently Environment Canada, in an attempt to place the status of compliance in connection with certain pri-
ority regulationsin a national context, produced areport on six regulations that draws on information from all the
regional offices.?® This report, thefirst of a planned series, sets out inspection rates for each regulation examined,
aswell asrates or levels of compliance by the regulated community.23 The report’s statistics on compliance rates

221 NPRI Report, supra note 171, at 3.

22 \d. at 2.

223 |4

224 Ontario Region, supra note 104, at 9 (noting that the NPRI program is one of the programs that have come into place in the 1990s
for which no new resources have been provided to the regional office).

225 Hearings |1, supra note 94, at 6 (testimony of Mr. Vic Niemela, Environment Canada noting that the Pacific and Yukon regional
office began producing compliance status reports detailing compliance trends in the period 1992—1993).

26 See, e.g., Pacific and Yukon Region 11, supra note 79, at 4 (targeted and completed inspections for CEPA regulations), 6 (targeted
and completed inspections for Fisheries Act regulations).

227 See, e.g., Ontario Region, supra note 104, at 10 (number of inspections per regulation as a function of number of sites subject to the
regulation).

228 |d. at 10.

229 pacific and Yukon Region |1, supra note 79, at 60-69 (company-by-company compliance with pulp and paper effluent regulations).

230 See supra text accompanying notes 113-116.

231 Compare Pacific and Yukon Region |1, supra note 79 (detailed information by regulation and company, including all monitoring data
for each company in the metal mining, pulp and paper, and petroleum refining industrial sectors for the period 1993-1994) with
Ontario Region, supranote 104 (information summarized by regulation and industrial sector with no reference to individual compa-
nies or inclusion of any monitoring data for any company or industrial sector for the period 1996-1997).

232 See supra note 110.
233 See supra text accompanying note 111.
234 See supra text accompanying note 112,

235 Compliance and Enforcement Report, supra note 190, at 1. The regulations examined are with respect to ocean dumping, pulp and
paper effluent, pulp and paper effluent dioxins and furans, PCB storage, export and import of hazardous wastes, and ozone depl et-
ing substances.

236 |,
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indicate the intent of the federal government to broaden compliance indicators beyond traditional reporting of
compliance outputs, such as numbers of inspections conducted, to reporting overall compliance outcomes, results
and trends. To provide a more comprehensive view of compliance rates and trends, however, future reports should
cover awider selection of regulations administered by Environment Canada, 2’ the data should be more recent,238
and detailed information and monitoring data on a company by company basis should be included. While the
reporting of company-specific information is perhaps better handled in regional reports, regional offices of Envi-
ronment Canada, with some exceptions, are not reporting this information. Moreover, Environment Canada’s com-
paratively recent emphasis on targeting certain chronic offendersin order to maximize the use of limited inspection
resources may aso make it more difficult to obtain true compliance rates for the entire regulated community, as a
“focused” sample of “chronic offenders’ by definition may not be representative of the entire community. Thus, if
compliance rates increase it is difficult to determine whether overall performance in the regulated community
improved or the accuracy of targeting decreased.2

The situation at the provincial level with respect to evaluating and reporting on compliance measuresis more
varied. Some provinces measure and report compliance outcomes at least once a year, if not more frequently, but
are less likely to report on compliance outputs. Other provinces measure and report both compliance outputs and
compliance outcomes, though the latter may not be reported upon as frequently asthe former. Still other provinces
appear to report neither compliance outputs nor outcomes, though it islikely that they are collecting such informa-
tion.

British Columbia does not appear to measure and report annually on compliance outputs under its regulatory
programs. However, since 1990, the province has produced a non-compliance report every six months which lists
operations whose compliance record during the reporting period is of concern to the Ministry of Environment,
Lands, and Parks (MELP) because they are not meeting the requirements of applicable regulations, waste manage-
ment permits, approvals, orders, waste management plans, or operational certificates.2* The discharges covered may
relate to air, water, or land.2* Asaresult of producing these reports, MEL P has been able to develop information on
compliance trendsin the province generally,2*2 and by industrial sector for the 1990s,243 as well as track the percent-
age of operations that appear repeatedly in the non-compliance reports so that they may be targeted for special com-
pliance initiatives.2# Depending on the severity of the non-compliance identified, operations may be subject to
enforcement action.2*s Since 1995, a separate charges and penalties report is also issued at the same time as

237 |d. Appendix to report listing over thirty regulations administered by Environment Canada, though only six regulations are covered
by the report.

238 |d. Report covering the years 1992-1994.

239 See supra text accompanying notes 117—120.

240 Seg, e.g., British Columbia Ministry of Environment, Lands and Parks, 14 Environmental Protection Non-Compliance Report 2
(1997) [hereinafter 1997 Non-Compliance Report]. See also British Columbia Ministry of Environment, Lands and Parks, Proce-
dure for the Inclusion of Operations On The Environmental Protection Non-Compliance Report 1-2 (1995) (criteriafor inclusion in
the non-compliance report include transgression of certain parameters for 15 per cent of the samples or monitoring data taken dur-
ing areporting period, toxicity to more than a certain number of fish, etc.).

241 1997 Non-Compliance Report, supra note 240, at 1 (noting that 43 of the 111 operations cited in the report are listed for municipal
sewage problems, 33 relate to air emissions, 17 deal with garbage and solid waste issues, and seven are listed for other non-compli-
ance issues such as contaminated sites).

242 British Columbia Ministry of Environment, Lands and Parks, State of Environment Reporting 2 (1996) (noting that, since 1990,
more than 96 percent of permitted operations are in compliance with their permits; this does not include compliance with approvals,
orders and regulations, as this information was not collected prior to 1993).

243 |d. at 1 (noting that, since 1990, the pulp-mill industry’s rate of compliance has increased, while municipal rates of compliance have
been decreasing).

244 |d. at 2 (noting that, in each year since the program began in 1990, more than 50 percent of operations listed have been reported more
than once).

245 See supra note 240,
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a non-compliance report.2* The non-compliance report process may be regarded as an innovative and effective
approach to measuring, evaluating, improving, and reporting upon the compliance status of the regulated commu-
nity. However, the process is not without its difficulties. As noted above, instances have been identified where per-
mittees have not been placed on the non-compliance list when evidence indicated they should have been, or have
been removed from the list without adequate justification.?*” The development of new criteria better defining what
constitutes non-compliance is expected to resolve this problem.24

Ontario a so does not appear to measure and report annually on compliance outputs under its regulatory pro-
grams. However, since 1978, the province has produced annual reports assessing the compliance status of indus-
trial and municipal plants that discharge effluents directly into the surface waters of the province.?® In the past,
these reports provided an overall assessment of industry compliance province-wide,?° as well as on a discharger-
by-discharger basis.?5! In the past, these reports also provided: (1) information on the compliance performance for
each discharger over the previous three years;?2 (2) industry actions to address non-compliance situations; 22 and
(3) Ministry actions taken in response to an occurrence report of a violation of alegal requirement.2 In addition,
past reports aso included more detailed data showing the actual monthly and annua average pollutant loadings
and flows, as well as effluent requirements for each discharger.25 Since the mid-1990s, however, the Ministry’s
annual reports on industrial and municipal waste water discharges have been reduced in scope. They now only
report on whether an individual discharger isin compliance with acontrol order or certificate of approval issued to
it, and what compliance action the discharger is taking to remedy the situation.® Under the new reporting
approach, no overall assessment of compliance province-wide is provided, no comparison to previous yearsis pro-
vided, and no detailed data of the type previously reported is contained in the current waste water reports. As a
result of these changes to the waste water reports, it is now more difficult to measure or evaluate: (1) the overall
compliance status of dischargers province-wide; (2) whether the rate of compliance is increasing or decreasing
from previous years; (3) the status of individual dischargers by reference to actual data since thisinformation isno
longer included in the reports; or (4) the performance of particular industrial or municipal sectors. Ontario does not
have a reporting program for assessing the compliance status of dischargers to any media other than water.

246 Seeinfra part 4.6.

247 KPMG, supra note 197, at 30, 55-56, 77.

248 |d. at 56.

249 See, e.g., Ontario Compliance Assessment, supra note 205, at iii, 3 (industrial).

250 |d. at 9-11 (noting that for 1991 industrial dischargers met individual monthly limits 7,606 times out of 8,486 monitored, or 89.6 per-
cent of the time, and the number of dischargersin compliance in 1991 was 49.7 percent).

251 Ontario Ministry of the Environment and Energy, 2 Report on the 1991 Industrial Direct Dischargesin Ontario: Data for individual
Plant Performances (1993), 4-5 (wastewater summary sheet information for each discharger includes name and municipal location,
MOEE region and district, industrial sector, receiving water body, description of industria activity, effluent treatment equipment and
systems, nature of flow, means of discharge, number of discharge points, number of individual monthly limits exceeded out of the
total number of monthly parameters monitored with limits, comment on whether the actual pollutant value exceeded the limit, aver-
age monthly flow and pollutant load discharged by source, fish toxicity data for some industries, and data on pollutants which are
monitored but which do not have limits established).

252 Ontario Compliance Assessment, supra note 205, at Appendix A.

253 |d, at Appendix B.

254 1d., at Appendix C.

255 |d. at 4. See also supra note 251.

256 Ontario Ministry of the Environment and Energy, 1995 Waste Water Discharges Report 1 (1996).
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Quebec measures its regulatory performance in terms of both compliance outputs?>” and outcomes.2® Com-
pliance outputs measured include, for example, the number of inspections undertaken per year on aregulation-by-
regulation basis.»® Compliance outcomes measured include the annual status of each company in a particular
industrial sector with certain discharge parameters in various environmental media.2® These evaluations of envi-
ronmental compliance, which have been produced annually since the late 1980s for certain industrial sectors,t
also provide assessments of overall province-wide compliance trends for the industrial sector being eval uated,262
and year-to-year comparisons of individual company performance.253

The Effect of Regulatory Gaps on Determining Compliance

There are a number of gaps in the existing regulatory system at the federal and provincia levels in Canada that
have the potential to reduce the accuracy of government measures to evaluate the compliance status of the regu-
lated community. First, some facilities may not be covered by permits because they are unknown,?4 or because
specific statutory exemptions from the requirement to obtain approvals apply, due to the small quantity of dis-
charge involved.2s5 Facilities unknown to regulators also may not be meeting reporting requirements otherwise
imposed on that class of facility when no other permit requirements apply.2% As aresult, it may be difficult, if not
impossible, to assess the compliance status of these facilities. Second, there may be facilities which do not require
approvals to operate whose compliance status may be capable of being measured only indirectly, such as those
facilities which do not discharge directly to surface waters, but to systems treated by municipal sewage treatment
plants.2” Third, there may be facilities subject to regulation or approval that are not regularly inspected by federal

257 See, e.g., Québec Ministére de I’ Environnement et de la Faune, Rapport annuel 1995-1996 28 (1996).

28 See, e.g., Québec Ministére de I’ Environnement et de la Faune, Bilan annuel de conformité environnementale: secteur des pates et
papiers 1993 (1995).

259 See supra note 257. Inspections are also undertaken pursuant to directives, policies and other authorities. 1d.

260 See supra note 258 at 105 (water), 133 (air). Parameters measured for pulp and paper industry discharges to water, for example,
include suspended solids and biochemical oxygen demand.

261 See also Québec Ministére de I’ Environnement et de la Faune, Bilan annuel de conformite environnmentale: secteur minier 1993
(1996).

262 See supra note 258, at 23-28.
263 1d, at 113-117.

264 See, e.g., KPMG, supra note 197, at 43 (noting that in British Columbia it is believed that about one-half of all discharges in the
province—3,500 out of an estimated 7,000—are not subject to permits under the current system and that, as aresult, these facilities
are being ignored, even though, technically speaking, wastes from these facilities are being discharged in violation of the WMA). It
islikely that to varying degrees many jurisdictions in Canada face this type of problem.

265 See, e.g., Bill 57, Environmental Approvals Improvement Act, 1996, 36th Leg., 1st Sess,, 45 Eliz. I, Part | - EPA, 88 175.1, 176; Part
Il - OWRA, § 76 (Royal Assent, June 5, 1997) (exempting certain classes of activities from requirement to obtain certificates of
approval, and designating certain other classes of activities as deemed to have certificates of approval). See also Ontario Ministry of
the Environment and Energy, Responsive Environmental Regulation, (1996) 24-25 (noting MOEE intent to remove requirements for
obtaining certificates of approval for certain environmentally insignificant activities, and to deem certain other activities as subject
to standardized approval regulations obviating the need for specific, individual approvals). While the Bill 57 amendments may not
remove the requirement to comply with certain notice, monitoring or record-keeping requirements, the new law does bar civil
actions against the province by those individuals whose property may be damaged due to activities exempted by the amendments
from the need to obtain approvals, licenses or permits. (EPA, § 177.1; OWRA, § 78). Thisbar to civil actions suggests |ess than com-
plete provincia confidence that the exempting regulations will contain adeguate environmental standards, or that the regulated com-
munity will comply with them.

266 See supra notes 222-224 and accompanying text (NPRI non-reporting).

267 OWRA, R.S.0. 1990, c. 0.40, § 53(6) (various exemptions from the requirement to obtain a certificate of approval for sewage works,
including privately-owned sewage works designed for the partial treatment of sewage that isto drain or be discharged into a sanitary
sawer). Ontario has recognized for some time that it is necessary to control and reduce toxic-contaminated waste water discharges to
municipal sewer systems, which asindirect discharges—discharges that are not released by industry directly to water bodies—are not
subject to requirements to obtain certificates of approval under the OWRA. See, e.g., Ontario Ministry of the Environment, Munici-
pal-Industrial Srategy for Abatement (MISA)—Controlling Industrial Discharges to Sewers, (1989) 6, 7, 12, 19. While indirect dis-
chargers have long been subject to municipal sewer use by-laws, which are based on a model by-law developed by the MOEE, there
are a number of problems with the by-laws. Firgt, they are not a substitute for the proposed but never promulgated MISA regulation
onindirect dischargers, which wasintended to supplement, if not replace, the by-laws. Second, the by-law approach places the respon-
sibility for regulating a significant portion of toxic pollution discharged to provincial waterways on the level of government—munic-
ipalities—with the least jurisdiction and resources to control the problem. Municipalities have themselves experienced significant loss
of revenue and rapid organizational change through reduced transfer payments from the province, cuts in budget and staff, territorial
restructuring, and downloading of additional responsibilities that make reliance on them as the primary control of indirect dischargers
open to question.
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and provincial governments due to historically high compliance rates, limited government resources, or a determi-
nation that their discharges are not a priority.2%® Problems associated with this category of discharger may be alle-
viated to the extent that the discharger may otherwise be required to provide self-monitoring data to government,
and government personnel are available to review and follow up on the data. Overall, however, it isdifficult to eval-
uate the extent and cumulative effect of these gaps on the adequacy of government measures of compliance per-
formance.

Overview of Federal and Provincial Roles in Enforcement Measurement

One of the earliest policies in Canada on the subject of environmental enforcement was the 1988 Environment
Canada enforcement and compliance policy developed in conjunction with the coming into force of CEPA.2%° The
policy had been preceded by concern expressed over the years by federal advisory bodies that there was “an inad-
equate level of enforcement of statutes and regulations which were designed to protect the quality of the environ-
ment.”2® The policy established enforcement principles,2t identified enforcement personnel and their
responsibilities,?”2 listed criteriafor responding to violations,2”3 and set out the enforcement measures available for
responding to violations.2 Similar policies, preceded by similar public concerns,?”> have also been developed at
the provincial level for defining enforcement,26 enforcement principles,?”” and enforcement activities.?’

Severd characteristics of federal and provincial environmenta legidation have implications for developing
performance measures of enforcement. First, a key characteristic of federal law (CEPA and the Fisheries Act) is
that enforcement of environmental standards primarily involves the use of command and control statutory prohibi-
tions or regulations, violations of which are prosecuted in the courts in virtually the same manner as crimina

268 See, e.g., Ontario Region, supra note 104, at 6 (no inspections in 1996-1997 in connection with phosphorus concentration or gaso-
line regulations under CEPA).

269 Environment Canada, supra note 30, at 1.

270 Canadian Environmental Advisory Council, Enforcement Practices of Environment Canada i, (1985), 1 (referring as well to a fed-
era law reform commission study covering the 1970s which identified the uneven application of sanctions against industry, despite
a pattern of persistent, nation-wide non-compliance with federal standards for liquid effluent, and indicated that legal proceedings
were aimed at unusual spills, lasting afew hours or days, rather than at continuous discharges resulting from inherent defectsin the
industrial processes themselves, and which represented continuous transgressions); and Canadian Environmental Advisory Council,
Review of the Proposed Environmental Protection Act, (1987) 38.

21 Environment Canada, supra note 30, at 9 (enforcement to be applied in a fair, predictable and consistent manner; enforcement
emphasis on prevention of environmental damage; every suspected violation to be examined and action taken consistent with the
policy; and enforcement officials to encourage the reporting to them of suspected violations).

272 |d. at 39 (investigation specialists and, where necessary, inspectors identified to conduct investigations, searches, obtain search war-
rants, and seize and detain anything that may be connected with commission of an offense).

273 |d, at 43 (factors to be considered in deciding what enforcement action to take in connection with violations include nature of the
violation, effectivenessin achieving the desired result with the violator, and consistency in enforcement).

274 |d. at 44-55 (responses to violations include warnings, directions by inspectors, ticketing, orders by the minister, injunctions, pros-
ecutions, penalties and court orders upon conviction, and civil suit by the Crown to recover costs).

275 See, e.g. Linda Nowlan, “Public Participation in Enforcement of Environmental Standards in British Columbia’, Address Before the
First North American Conference on Environmental Law, in First North American Conference on Environmental Law—Phase I1:
Towards Effective Mechanisms for Public Participation, (1993), at 111-112 (noting history of enforcement problems in the
province). See aso Kitamaat Village Council v. B.C. (Ministry of the Environment, Lands, and Parks), Appeal No. 92/25 (B.C.A.B.
Sept. 13, 1993) (reviewing history of permit enforcement problems, and noting that where permit is issued, ministry is obliged to
enforce permit’s terms and conditions).

276 See supra text accompanying note 32. See also Ontario Ministry of the Environment and Energy, Compliance Guideline: Guideline
F-2, (1995) 1 [hereinafter Ontario Compliance Guideline] (defining enforcement as an investigation by staff of the MOEE Investi-
gations and Enforcement Branch (1EB), to determine whether reasonable and probable grounds exist for laying charges in order to
penalize non-compliance or to compel compliance with the legislative and regul atory requirements of the ministry, or issuing aticket
or summons by any provincia offenses officer under the province's provincia offenses law).

277 Ontario Compliance Guideline, supra note 276, at 2021 (noting that the ministry will act in accordance with the following enforce-
ment principles, including: (1) all persons are entitled to equal protection and benefit before and under the law; (2) prosecution will
be the result of an informed judgment on the part of |EB staff and the proper exercise of prosecutorial discretion by ministry coun-
sel; (3) when adecision is made not to pursue enforcement action, the reasons shall be recorded in writing in the investigation file;
and (4) enforcement will be administered in an even-handed, nondiscriminatory and fair manner which advances and protects the
public interest).

278 See supra text accompanying note 33.
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offenses.2”® This process is expensive, time-consuming, and requires intensive preparation and resources.?® The
decision to prosecute is made by the Department of Justice, not by Environment Canada.28* M oreover, enforcement
success is ultimately determined not by Environment Canada or the Department of Justice but by the particular
provincia court or appellate judge hearing the matter. Thus, while there now is a large body of federal environ-
mental case-law,?82 measuring performance in connection with serious violations may take years because case res-
olution may take that long. Second, in comparison to federal environmental law, akey characteristic of provincial
law is that enforcement mechanisms for violations are more multi-faceted and include, besides prosecutions:
administrative orders, directives, minor offense ticketing, cancellation of permits or approvals and, in some
provinces, administrative monetary penalties. This authority to respond to violationsin a variety of ways givesthe
provinces more enforcement options, the ability to deal with less serious violations before they become more seri-
ous, and a wider variety of forums in which to proceed against offenders. As a result, measuring performance in
connection with redressing violations of provincial law may be done more quickly, but is a more complex under-
taking because of the greater variety of enforcement options available.

These differences in legidative and regulatory regimes may take on greater significance in the future to the
extent that federal-provincial agreements result in provincial responsibility for enforcing federal requirements, or
where provincial requirements become a substitute for federal requirements.

Approaches to Measuring Enforcement Performance

Measuring the enforcement performance of federal and provincial governments requires consideration of: (1) the
role of investigations in the process; (2) how enforcement measures are developed and implemented; and (3) what
outcomes are achieved. Experience to date is summarized bel ow.

Investigations

The authority to undertake investigations is an important enforcement component of federal and provincia pollu-
tion control legislation under consideration in this study. An investigation involves gathering, from a variety of
sources, evidence and information relevant to a suspected violation,?8 and is distinct from an inspection which is
designed to ensure that statutory requirements are being complied with.24 While most federal and provincial
administrative policies and procedures specifically distinguish between inspections and investigations,2® in
general, federal and provincial environmental legislation do not. CEPA, for example, only designates inspectors?

279 Environment Canada, Reviewing Cepa, The Issues #14: Administrative Monetary Penalties—their Potential Use in CEPA 3-6
(1994) [hereinafter Administrative Monetary Penalties].

280 Hearings |, supra note 71, at 23 (testimony of Mr. Pascoe, Environment Canada). See also Government Response, supra note 86, at
35 (noting that regulatory officials often cite the complexity, cost, and slowness of prosecutions as key factorsin the relative lack of
formal enforcement activities for regulatory programs).

281 Hearings |, supra note 71, at 17 (testimony of Mr. Pascoe, Environment Canada, noting that the justice department decision on
whether to prosecute may be influenced by input from the environment department).

282 See, e.g. D.D. Graham Reynolds & Fergus O’ Donnell, “Overview of Federal Environmental Law: A Prosecutor’s Perspective’,
Address Before the Canadian Institute (Oct. 28, 1996), in Environmental Law, Regulation and Management, Oct. 1996, at 16-35
(reviewing leading cases decided under CEPA and the Fisheries Act).

283 Environment Canada, supra note 30, at 39; Alberta Environmental Protection, supra note 31, at 3-1 (noting that an investigation is
an evidence-gathering function initiated on reasonable grounds that the legislation has been contravened and which seeks to sub-
stantiate or dismiss an alleged contravention based on evidence admissible for enforcement actions); and British Columbia I nspec-
tion and Investigation, supra note 75, at 2 (noting that an investigation involves a systematic process of collection of evidence and
information relevant to a suspected violation of the law). Accord R. v. Potash (1994), 91 C.C.C. 315, 322 (S.C.C)).

284 potash, 91 C.C.C. at 322.

285 See, e.g. British Columbia Inspection and Investigation, supra note 75, at 1-2.

286 S.C. 1988, c. 22, § 99.
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and, therefore, on the face of the statute assigns both inspection and investigation powers to inspectors.2” Some
commentators have suggested, in the context of provincial environmental requirements, 2 that search or inspection
powers without a warrant are not available to investigation and enforcement personnel 28 and that in order to con-
duct a legal search of business premises consistent with the Charter of Rights and Freedoms, such officers must
secure asearch warrant.2% | n practice, the federal enforcement and compliance policy, for example, recognizes that
there should be only two instances where an investigation will be conducted under the statute: (1) if there are rea-
sonable grounds to believe that an offense has been committed; or (2) when two Canadian residents over the age of
18 petition the Minister to investigate an alleged violation of the statute.°* However, the federal government has
also proposed to amend CEPA to create a new category of officer—an investigator—whose primary function
would be to investigate suspected offenses. CEPA investigators would have &l the powers conferred on CEPA
inspectors and, in addition, would have certain powers which are similar to those exercised by peace officers, such
as the authority to serve summonses and obtain search warrants, including “tele-warrants.” 22 These proposals are
expected not only to resolve any Charter concerns about the inspector-investigator distinction, but also to improve
overall CEPA enforcement powers.2%

Investigative authority may be among the first enforcement powers developed by federal and provincial gov-
ernments to address suspected violations of environmental legislation. Annual reporting on numbers of investiga-
tions conducted became one of the earliest statistical outputs produced by governments as a measure of
enforcement performance.?** Given current concerns with reducing the size of government, the challenge to federal
and provincial governmentsisto maintain the vitality of investigationsin the face of government downsizing.2%

Developing and Implementing Enforcement Measures

There are two aspects to how governments develop and implement enforcement measures. (1) types of enforce-
ment measures available; and (2) government reporting on the frequency with which available measures are used.
These two aspects are examined in the following discussion.

Types of Enforcement Measures

There are several types of enforcement measures available to federal and provincial governments. Pursuant to
CEPA, for example, the following responses to violations are available: (1) warnings; (2) directions by inspectors;
(3) ticketing; (4) orders by the Minister; (5) injunctions; (6) prosecution; (7) penalties and court orders upon
conviction; and (8) civil suit by the Crown to recover costs.?® In practice, warnings and prosecutions tend to be the

287 See supra text accompanying notes 67—69.

288 EPA, R.S.0. 1990, c. E.19, § 156 (authorizing broad powers of entry onto private property for provincial officers to conduct inspec-
tions for the purpose of administering the statute). See also EPEA, S.A. 1992, c. E-13.1, § 188.

289 |n 1985, MOEE established the IEB to conduct investigations of and prepare prosecutions for illegal environmental activities in the
public and private sector; and to supply the necessary information to crown prosecutors to bring cases before the courts. Ontario
Ministry of the Environment, Offences Against the Environment: Environmental Convictions in Ontario—1991, (1991) 8 [here-
inafter Ontario Environmental Offences|].

290 Bruce McMeekin & Tamara Farber, “Dealing With Environmental Inspections and Investigations: How and When to Say ‘No’,”
Address Before the Canadian Institute (Oct. 29, 1996) in Environmental Law, Regulation and Management, Oct. 1996, at 16-17.

21 Environment Canada, supra note 30, at 39. See also CEPA, S.C. 1988, c. 22, § 108 (authorizing applications for investigations).
292 Government Response, supra note 86, at 40-41. See supra note 92, Bill C-74, 35th Parl., 2nd Sess., § 217 (1996).
293 |ngpectors’ Powers, supra note 88, at iii, 10-11.

294 See supra note 70 (annual investigation statistics since CEPA cameinto force in 1988). See also Memorandum from Bill Cockburn,
IEB, MOEE to Tom Coape-Arnold, policy development branch, MOEE (13 June 1997)(on file with author) (noting that the IEB has
been reporting investigation statistics in Ontario since 1985).

2% Ontario Region, supra note 104, at 9 (noting that Environment Canada regional investigations section is already understaffed and
will require more resources as more regulations are devel oped).

2% Environment Canada, supra note 30, at 44-55.
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primary measures employed.?” Federa officials regard warnings as having had a surprisingly good record in
achieving a deterrent effect on the regulated community,2®® while directions have been rarely employed because
they can only be issued if there is an immediate threat posed to human health or the environment from the immi-
nent rel ease of aregulated toxic substance.2® These officials also expressthe view that there is alarge gap between
the resource commitment necessary for warnings and that for prosecutions.3®

Because of government concerns about the limitations of existing enforcement options, federal officials have
stated that they would like to see additional measures, such as administrative monetary penaties (AMPs), added to
the options available for enforcing CEPA requirements.3 AMPs are penalties that are imposed for aviolation, and
are determined through an administrative process, rather than through prosecutions and court hearings.32 The use
of AMPs also has been endorsed by a parliamentary standing committee as ameans of solving current enforcement
problems with CEPA arising from the statute’s reliance on a criminal sanctions model .3 Notwithstanding support
for adding AMPs to the enforcement options available under CEPA, amendments proposed to the law in late 1996
by the federal government did not include this option. Instead, environmental protection alternative measures were
included in the new CEPA bill. These measures would permit some violators, following the laying of an informa-
tion, to negotiate with the federal government to correct violationsin order to avoid court proceedings.3* The deci-
sion of the federal government not to include AMPs in the bill apparently reflects government uncertainty as to
their constitutionality under federal environmental law,3% notwithstanding their use in other areas of federa law
such as customs, income tax, unemployment insurance, and aeronautics.3% A recent Supreme Court of Canada
decision upholding the constitutionality of certain toxic substance provisions of CEPA solely on the basis of the
criminal law power, may contribute further to the federal view that legislation based on this power cannot include
within its ambit administrative enforcement measures.3’

There are a variety of enforcement measures available to provincial governments. In Alberta, for example,
enforcement options include: (1) warning letters; (2) tickets; (3) enforcement orders; (4) administrative penalties,
(5) prosecutions; (6) court orders; and (7) cancellation of approvals or certificates.3® With the exception of admin-
istrative penalties, most other provinces employ similar enforcement measures.

297 See supra note 70.

298 Hearings |, supra note 71, at 19 (testimony of Mr. Pascoe, Environment Canada).
29 Hearings 11, supra note 94, at 7 (testimony of Mr. Niemela, Environment Canada).
300 Hearings |, supra note 71, at 23 (testimony of Mr. Pascoe, Environment Canada).

301 |d. at 20, 23. See also Hearings 111, supra note 156, at 10 (testimony of Mr. Patzer, Environment Canada); and Administrative Mon-
etary Penalties, supra note 279, at 1, 10-11 (noting that advantages of AMPs include faster as well as increased likelihood of
enforcement response, penalty, elimination of benefits of non-compliance, ability to tailor penalty to gravity of harm, and promotion
of effective remedial measures).

302 Government Response, supra note 86, at 34.

303 House of Commons Standing Committee, supra note 43, at 247—249 (noting that many of the problems currently being experienced
with enforcement under CEPA relate to the fact that CEPA provides for criminal sanctions; that the stigma attached to a criminal
offense explainsin part the reluctance of many officials to enforce the regulations strictly; and that many of these problems could be
resolved by the introduction of a system of administrative penalties for the majority of CEPA offenses, leaving only the most egre-
gious violations as criminal offenses). See also CEPA Evaluation Report, supra note 119, at 89-90.

304 See supra note 92, Bill C-74, 35th Parl., 2nd Sess., § 296 (1996).

305 Government Response, supra note 86, at 35 (noting that the federal government proposed to provide for AMPs in amendments to
CEPA, where it is constitutionally possible).

306 Administrative Monetary Penalties, supra note 279, at 6-7.
307 See supra text accompanying note 13 (Hydro Quebec, Sept. 18, 1997).
308 Alberta Environmental Protection, supra note 31, at 8-1. See also supra note 33 and accompanying text.
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The development and implementation of administrative penalties under Alberta’s pollution control legisla-
tion is a comparatively recent, but important precedent that may influence the development of such measures in
other provinces.3® The EPEA authorizesAlberta Environmental Protection to establish administrative penalties for
specified violations of the statute and regulations.31° An administrative penalty under the Albertaregimeis amon-
etary amount assessed by the province's director of pollution control when a person has violated the Act or regula
tions. The director can choose to impose an administrative penalty rather than commence a prosecution against the
violator.3!! The purpose of an administrative penalty is to avoid the time and expense of a court proceeding for
offenses of a minor nature.32 The penalty is assessed in two steps. First, a base penalty is derived using a chart or
matrix, which compares the potential adverse effect to the environment due to the violation and the actual devia-
tion from the legal requirement. Each arm of the matrix is divided into three categories, major, moderate, and
minor.313 Second, the base penalty may then be modified by the director after he or she considers such factors as:
(1) importance of compliance to the regulatory scheme; (2) degree of willfulness or negligence; (3) any mitigation
of the contravention; (4) history of non-compliance; (5) any economic benefit derived from the contravention; and
(6) any other factors the director considers relevant.3 The maximum penalty for each violation is $5,000 for each
day the violation occurs or continues.35 A notice of administrative penalty may be appealed by the person receiv-
ing the notice to the province's environmental appeal board, which will make the final decision on the appeal .316
Initial decisions coming from tribunals in Alberta,3” and British Columbia which has an administrative penalty
regime in relation to forest practices,®® suggest that this enforcement measure may be a smple and effective
approach to achieving provincial enforcement objectives.

Reporting Enforcement Outputs

Most federal and provincia jurisdictions report enforcement outputs for at least some types of enforcement mea-
sures. The federal government, for example, reports annually on the number of warnings, directions, and prosecu-
tions initiated, as well as convictions obtained, under both CEPA and the Fisheries Act.3® A second document,
updated periodically since 1988 by the national enforcement office of Environment Canada, provides more partic-
ulars regarding all prosecutions undertaken, penalty dollars assessed, and other aspects of case disposition on a
region by region basis.320

309 British Columbia has prepared position papers on developing administrative penalties for provincial pollution control legisiation.
See, e.g., British Columbia Environment, Administrative Penalties: Potential Application in British Columbia Environmental Pro-
tection Legislation 2 (1991). See also B.C. Ministry of the Environment, Lands and Parks, Administrative Penalties 1 (1996) (noting
that the province is considering the inclusion of administrative penalties in its environmental legislation). The province already
employs administrative penalties in its forest practices legislation. Forest Practices Code of British ColumbiaAct, S.B.C. 1994, c.
41, part 6, div. 3.

810 EPEA, SA. 1992, c. E-13.3, 88§ 223, 225.

311 Alberta Environmental Protection, Administrative Penalties 1 (1994).

312 Alberta Environmental Protection, supra note 32, at 8-2. See also Administrative Penalties, supra note 306, at 1-2 (noting types of
contraventions for which an administrative penalty may be assessed may include failing to commence or continue an activity with the
requisite approval, releasing unauthorized amounts, concentrations or levels of substances into the environment that may cause an
adverse effect, providing false or misleading information, failing to provide information required under the law, contravening a term
or condition of an approval, variance or qualification, contravening an environmental protection order).

313 EPEA, Administrative Penalty Regulation, Alberta Reg. 143/95, as am., 3(1), Table.

34 1d. §3(2).

315 1d. § 3(3).

816 SA. 1992, c. E-13.3, § 84 (1)(K).

317 See, e.g., Superior Vet and Farm Supply v. Director of Pollution Control, Alberta Environmental Protection, Appeal No. 96-078, at 21
(Alberta E.A.B. Apr. 10, 1997) (holding that to achieve EPEA’s purpose of protecting the environment and to deter future harm,

administrative penalties must be high enough so that those who violate the law without reasonable excuse will not be able to “write
off” the penalty as an acceptable trade-off for harm caused, irrespective of whether the offender has derived an economic benefit).

MacMillan Bloedel Ltd. v. B.C. (1997), 23 C.E.L.R. (N.S.) 47, 6869 (B.C. Forest App. Comm.) (holding that the purpose of admin-
istrative penaltiesis to achieve the goals of effective sanctions, certainty of outcome, and swift, sure responses to those found to be
in violation of the law, and that the defense of due diligence does not apply to a determination of whether a violation has occurred
and whether a penalty should be assessed).

319 See supra note 70.

320 Office of Enforcement, Environment Canada, Legal Activities: List of All Prosecutions Since 1988 Under CEPA and the Fisheries
Act (1996).

31
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Similarly, some provinces report on acomparatively wide variety of enforcement outputs. Alberta, for exam-
ple, reports annually on the number of administrative penalties, orders, tickets, and warnings issued, charges initi-
ated and concluded, as well as fines and penalties obtained.3? The province now also reports annually on the
number of contaminated sites designated for remediation.32 These annual reports also identify the company or
individual charged or penalized as well as the particulars of case disposition.3z

Other provinces report annually on certain enforcement outputs and not others. British Columbia, for exam-
ple, issues semi-annually a summary report on charges laid and penalties obtained. The report identifies each oper-
ation or individual charged and describes the offense.3* The province a so produces combined enforcement output
statistics on charges laid and fines obtained by statute and regulation for the combined period 1990 to date.3%

Perhaps the oldest example of provincia reporting of certain enforcement outputs is in Ontario. It also
appears to be the first province to cease reporting such information. From 1991 to 1994, Ontario produced an
annual report on crown briefs initiated, charges laid, convictions obtained, and fines assessed under provincial
environmental laws.326 The reports also identified the individuals and companies charged, and provided case-by-
case disposition. In addition, the reports outlined key trendsin judicial sentencing of environmental offenders aris-
ing from the cases annually reported upon.32” The existence of these reports also permitted an examination of
enforcement output trends.32¢ However, the province appears to have ceased producing these reports. Enforcement
output information for 1995 and 1996 has been released only in response to freedom of information law
requests.3® Data from these sources indicate a significant drop in all categories of enforcement activity in the
19951996 period.3*° The province does continue to employ a number of different enforcement information track-
ing systems covering the period from 1985 to date.33! These could provide the foundation for resumption of report-
ing of annual enforcement outputs and trends in the future.

Evaluating and Reporting Regulatory Status of Offenders as a Result of Enforcement Efforts

Federal and provincial governments increasingly are interested in moving from reporting solely on enforcement
outputs—such as numbers of investigations conducted, warnings issued, prosecutions initiated, convictions
obtained, and penalties assessed—to measuring the conduct of the regulated community as a result of these
efforts. Environment Canada’s strategy of focusing enforcement actions on chronic offendersis aresults-oriented
measure which has, as one of its goals, returning significant violators to compliance as soon as possible.332 The

321 Alberta Environmental Protection, Enforcement of the Environmental Protection and Enhancement Act: 1 SEPT. 1993-31 DEC.
1995 1-1 (1996).

322 Alberta Environmental Protection, Enforcement of the Environmental Protection and Enhancement Act: 1 Jan.—31 Dec., 1996 ii
(1997).

323 |d.,

324 See, e.g., British Columbia Ministry of Environment, Lands, and Parks, Charges and Penalties Summary Under Environmental Pro-
tection Legidation 1-33 (1997).

325 British Columbia Ministry of Environment, Lands, and Parks, Enforcement Statistics for 1990-1991 to 19951996 1-2 (1996).

326 See, e.g., Ontario Environmental Offences |, supra note 289; and Ontario Ministry of the Environment and Energy, OffencesAgainst
the Environment: Convictionsin 1994 (1994) [Hereinafter Ontario Environmental Offences l].

327 See, e.g., Ontario Environmental Offences |, supra note 289, at 20 (environmental restoration), 22, 23 (set-up of trust fund and train-
ing program), 24 (profit stripping).

328 Ontario Environmental Offences 11, supra note 326, at 7 (annual fines per 1985-1994 period).

329 Martin Mittelstaedt, “Ontario pollution fines plunge”, Globe and Mail (Toronto), 10 Jan. 1997, at A6 (noting that information on
legal actions for 1995 and 1996 obtained under provincial freedom of information law when province did not issue figures).

330 |d. (noting potential 21 percent decline in charges and 57 percent decline in fines from 1995 to 1996).

331 See Cockburn memorandum, supra note 294 (referring to the enforcement information tracking system (“EITS’) which provides
information on numbers of investigations undertaken, summonses issued, prosecutions commenced, convictions obtained, and the
quantum of penalties awarded for the period 1985 to date). See al so I nvestigations and Enforcement Branch, Ontario Ministry of the

Environment and Energy, Conviction Report from Crown Brief Tracking System 1-247 (1997) (noting all crown briefs from 1985 to
date under the CBTYS).

332 National Component Action Plan, supra note 117, at 5.
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department’s recent report on compliance and enforcement of six regulations under CEPA and the FisheriesAct is
an example of how that strategy could develop to meet this goal. The report notes, for example, that several
enforcement actions such as warning letters and prosecutions with respect to violations of CEPA’s ocean dumping
regulations, were effective in compelling regulated facilities to return to compliance.3® The report does not, how-
ever, provide particulars regarding the outcomes. Provincial reports on enforcement efforts al so tend not to provide
thisinformation, though British Columbia doesidentify when companies repeatedly appear on the province's non-
compliance lists.3 Future federal and provincia reports could be improved by providing the link between
enforcement outputs and outcomes. This could be achieved by requiring enforcement officials to produce, for
example, summary information about the conduct and performance of offenders following completion of enforce-
ment actions on a case by case basis. Ontario prosecutors have had along-standing policy of producing file-clos-
ing memoranda which outline the results and significance of completed cases. MOEE's annual enforcement
reports employed this method to some extent with respect to reporting on certain categories of significant cases.33
It would not be a great leap, therefore, for governments to combine this information with the results of follow-up
inspections in order to report upon the outcomes of enforcement actions in terms of changed conduct and perfor-
mance of offenders.

Although this study has distinguished between compliance and enforcement measures in terms of their
respective outputs and outcomes, it islikely that in evaluating outcomesit will be evident that it was a combination
of compliance, enforcement and other program efforts that achieved the desired outcome. Thus, developing statis-
tics or other information on trends showing a causal link between a particular compliance or enforcement action
and changes in the behavior of the regulated community in general, or of particular offenders, may be difficult. An
even more difficult task will be correlating information on outcomes with overall environmental quality.

Correlating Compliance and Enforcement Outcomes with Environmental Results

The ultimate goal of federal and provincial compliance and enforcement effortsis to achieve environmental goals
and objectives. However, the ability of governments in Canada to measure the relationship between compliance
and enforcement outputs and outcomes on the one hand, and the overall state of the environment on the other, is
still rudimentary. Indeed, even recent government reports that have attempted to measure compliance rates are
quick to disclaim that the compliance level achieved bears a direct relationship to the overall state of the environ-
ment. Environment Canada has noted, for example, in its compliance and enforcement report on six regulations
under CEPA and the FisheriesAct that: “ Care should be taken in drawing conclusions from the state of compliance
information...even a 100 [percent] compliance level does not equate to a 100 [percent] protection of the environ-
ment. The reason for thisis that regulations and their provisions do not necessarily consider every aspect of areg-
ulated product, substance, or activity. Nor do regulations cover all aspects of environmenta protection.
Consequently, [the six regulations] report is not about describing the state of the environment.” 33

Similarly, provincial government programs reporting on industrial and municipal compliance also disclaim a
relationship between compliance rates and environmental quality, suggesting instead that compliance trends are
only indicators of abatement progress.33” These reports suggest that in order to have an overall assessment of the
environment, one should review government reports on such matters as municipal and industrial discharges, spills,
and water and air quality data.33® This begs the question of whether government should attempt to determine the

333 Compliance and Enforcement Report, supra note 190, at 17.

334 See supra text accompanying note 244.

335 Ontario Environmental Offences |1, supra note 326, at 22 (reporting on remediation steps undertaken before sentencing).
336 Compliance and Enforcement Report, supra note 190, at 12.

337 See, e.g., Ontario Ministry of the Environment and Energy, 1 Report on the 1991 Discharges from Municipal Sewage Treatment
Plants in Ontario: Summary of Performance and Compliance 1 (1993).

338 1d. at vi.
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rel ationship between changesin the behavior of the regulated community and overall environmental quality. More-
over, in aperiod of reduced government resources, making thislink would appear to beincreasingly difficult, espe-
cialy if government efforts to report on compliance rates and trends diminish.3°

Nonetheless, Environment Canada has suggested that it intends to measure the contribution of the national
compliance and enforcement program to the protection and improvement of the environment by using, for exam-
ple, focused surveys on several groups of regulated bodies in order to determine the ability of the program to influ-
ence environmentally responsible behavior.34 Whether this approach, which still appears to be under development,
can bridge the gap between identifying compliance and enforcement outcomes and relating them to environmental
quality remains to be seen.

339 See supra text accompanying notes 249-256.
340 National Component Action Plan, supra note 117, at 5.
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The Role of the Regulated Community in
Compliance and Enforcement Measurement

As noted above, the regulated community may be required by statute to report the results of self-monitoring to
government.3*! Industry also increasingly is undertaking voluntary compliance measurement initiatives. Two such
industry initiatives that are examined below are: (1) environmenta audits; and (2) environmental management sys-
tems. The reasons for these voluntary industry efforts include: (1) a desire to avoid future corporate and personal
liability for environmental clean-up and compensation by determining whether current operations are in compli-
ance with environmental laws; (2) the need to establish a defense of due diligence to possible prosecutions by
putting in place a proper system of environmental management; and (3) the need to obtain financing from lending
institutions which may require as a condition of such funding an environmental audit and/or the development of an
environmental management system.342

Recent federal and provincia policies have attempted to encourage voluntary compliance measurement ini-
tiatives by industry. Governments have embarked on this course of conduct because such voluntary industry efforts
can: (1) complement government compliance and enforcement efforts; (2) provide a partial substitute for reduced
government inspections, particularly in a period of resource constraints; and (3) potentially save both the regulator
and the regulated body the burden and expense of enforcement action.

These devel opments are not without their problems. While information arising from voluntary industry com-
pliance efforts can be useful to government compliance and enforcement strategies, the challenge for government
has been to establish an appropriate balance between creating incentives for industry to pursue such voluntary ini-
tiatives and allowing government access to information sufficient to determine whether compliance is occurring.
As government is ultimately charged with the responsibility under environmental statutes of verifying compliance
through inspections and relatedactivities, reliance on voluntary measures has the potential for either enhancing or
adversely affecting the ability of government to determine whether members of the regulated community are in
compliance with environmental requirements. These issues are considered below.

Environmental Audits
Overview

Environmental audits are widely promoted as an effective measure for industry to identify non-compliance and to
facilitate prompt remedial action.3*® Environmental audits are defined as internal evaluations by companies and
government agenciesto verify their compliance with legal requirements, as well as their own internal policies and
standards. They are conducted on avoluntary basis and identify compliance problems, weaknesses in management
systems, and/or areas of risk.3* There have been both policy and statutory initiatives at the federal and provincia
levels regarding the use of, and government access to, environmental audits.

341 See supra part 4.2.2.

342 See, eg., Michagl E. Deturbide, “Corporate Protector or Environmental Safeguard? The Emerging Role of the Environmental
Audit’, 5J. Envtl. L. & Prac. 1, 2, 4-6 (1995); and Robert Mansell, “Environmental Management Systems: Due Diligence Made
Easy”, Address Before the Canadian Institute (Oct. 29, 1996), in Environmental Law, Regulation and Management, Oct. 1996, at 1.
One writer has suggested the following reasons for companies to conduct environmental audits: (1) knowing how well facilities
comply with regulatory requirements such as federal, provincial, and municipal policies, regulations, guidelines, and industrial
codes of practice; (2) ensuring that advance warning of non-complying activities is being provided to management; (3) identifying
the physical and management control systems in place and determining if these systems are operating as intended or require
improvements; (4) meeting requests of lending institutions as a prerequisite to approving or renewing a loan; (5) meeting partial
requirements for an 1SO 14000 registration of an environmental management system. David W. Hopper, “ Conducting an Effective
Environmental Audit”, Address Before the Canadian Institute (Oct. 29, 1996), in Environmental Law, Regulation and Management,
Oct. 1996, at 33.

343 Hopper, id. at 35.

344 Environment Canada, supra note 30, at 29. See also Alberta Environmental Protection, supra note 31, at 5-2 (noting that environ-
mental audits areinternal, proactive eval uations which are useful for verifying compliance and determining the effectiveness of envi-

ronmental management systems. Voluntary environmental audits do not include evaluations of incidents that have already taken
place or information that is required to be submitted by law. They may cover total operations or specific areas of concern).
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5.1.2 Government Policies on Environmental Audits
Federal Policies

Several jurisdictions in Canada have developed policies designed to promote the use of environmental audits. The
oldest such government policy in Canadais contained in Environment Canada's 1988 enforcement and compliance
policy.3% The Environment Canada policy states that the department of Environment “intends to promote” the use
of environmental audits by industry because it “recognizes the power and effectiveness of environmental audits as
a management tool for companies and government agencies.”3# It further states that, in order to encourage the
practice of environmental auditing, inspections and investigations under CEPA will be conducted in such amanner
asto not inhibit the practice or quality of auditing. In practice, this means that: “Inspectors will not request envi-
ronmental audit reports during routine inspections to verify compliance” with CEPA .34 However, the policy aso
states that access to environmental audits may be required when inspectors or investigation specialists have rea-
sonable grounds to believe that: (1) an offense has been committed; (2) the audit’s findings will be relevant to the
particular violation, necessary to its investigation, and reguired as evidence; or (3) the information being sought
through the audit cannot be obtained from other sources through the exercise of the inspector’s or investigation
specialist’'s powers.34

To prevent potential abuse by the regulated community, the policy states that environmental audits must not
be used to shelter monitoring, compliance, or other information that would otherwise be accessible under CEPA.
The policy also notes that any department demand for access to environmenta audits during investigations will be
made pursuant to a search warrant, except in exigent circumstances, where delay in obtaining the warrant could
result in danger to human life, the environment, or in the loss or destruction of evidence.34

In summary, the federal policy attempts to: (1) encourage environmental audits; (2) stress their use as envi-
ronmental management tools; (3) assure regulated bodies that inspectors will not request environmental audit
reports as part of routine inspections; and (4) promise to demand such reports only under the authority of a search
warrant.30

There are conflicting views about what effect, if any, the policy has had on: (1) the willingness of industry to
conduct voluntary audits; and (2) the ability of the federal government to measure compliance performance.

Regarding the first point, one view is that Environment Canada’s policy still does not sufficiently encourage
industry to conduct voluntary audits because the department has not clarified how it will use information discov-
ered as a result of voluntary audits in connection with enforcement actions.®! Environment Canada disputes this
concern, arguing that the department’s policy on access to environmental audits in connection with routine inspec-
tions®2 and investigations®s does not need to be changed, though it could be further clarified. However, industry is
unlikely to accept Environment Canada's argument as an inducement to conduct audits, particularly as the courts
have upheld the entitlement of other federal departments to obtain environmental audit reports, notwithstanding

345 Environment Canada, supra note 30, at 29.
346 |d.

347 1d.
348 1d.
349 d.

350 Deturbide, supra note 342, at 13.
351 CEPA Evaluation Report, supra note 119, at 90.
352 |d. (department will not request environmental audit reports during routine inspections to verify compliance with CEPA).

353 |d. (department will only request environmental audit reports under the authority of a search warrant). See also Response to Ques-
tions on Compliance and Enforcement Indicators under CEPA and the Fisheries Act from Office of Enforcement, Environment
Canada 4 (Mar. 1997) [hereinafter Office of Enforcement Response] (on file with the author) (noting that environmental audits are
only required when inspectors or investigation specialists have reasons to believe that an offense may have been committed. When
this occurs, environmental audits are a very important tool in following up offenses).
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industry claims of solicitor-client privilege for the documents.3 If industry is conducting more environmental
auditsit is because federal environmental jurisdiction is sufficiently narrow under CEPA and the FisheriesAct that
the likelihood of regulatory action is slim, or because other pressures to conduct audits, such as from financia
lending institutions, outweigh the risks of detection.

Regarding the ability of the federal government to measure compliance performance, federal officias indi-
cate that the existence of voluntary compliance measures, such as environmental audits, has not resulted in a
decrease in inspections.3% Interestingly, provincia officials in British Columbia stated the opposite view, that a
decrease in provincia inspections was anticipated as a result of both promoting voluntary measures and industry
self-monitoring and reporting requirements. Indeed, the province noted that the trend has been toward a genera
decrease in the number of scheduled and unscheduled inspections, particularly for low risk operations, while the
use of voluntary compliance measures has increased.3

Provincial Policies

Ontario has perhaps the newest policy in Canada which seeks to encourage the regulated community to conduct
environmental audits.3” Established in 1995, the policy may in part be a reaction to industry concern about
attempts by provincial environment ministry prosecutors to characterize company information as an environmen-
tal audit and obtain such information notwithstanding company assertions of solicitor-client privilege to the con-
trary.3%® The policy “recognizes that business in Ontario...has taken the initiative to develop voluntary programs of
self-evaluation, both as an effective management tool and as means of promoting environmental protection.”3% The
policy notes that Ontario “wishes to encourage the continued development and use of environmental evaluations
and acknowledges that ensuring the confidentiality of these evaluations will help to promote their use”3%° The
intent of the policy isto “provide assurance to business in Ontario...that MOEE will respect the confidentiality of
self-initiated evaluations and will not, as a matter of course, demand or request access to environmental evalua-
tions” though the policy also acknowledges that under exceptional circumstances the ministry will require access
to such documents.36! Ontario’s expectation isthat “by providing greater certainty, this policy will encourage envi-
ronmentally responsible companies and individuals to continue to develop and use environmental evaluations.” 362
The policy also defines environmental evaluations®® and outlines the application

354 Gregory v. Minister of National Revenue (1992), 92 D.T.C. 6518, 6525 (F.C.T.D.) (environmental audit report obtained by solicitor,
purportedly to permit him to provide alegal opinion to his client, was not covered by solicitor-client privilege).

355 Office of Enforcement Response, supra note 353, at 4.
356 British Columbia Draft Response, supra note 71, at 4.

357 Ontario Ministry of the Environment and Energy, Policy and Guideline on Access to Environmental Evaluations 1 (1995) [here-
inafter Ontario Environmental Evaluations).

358 See R. v. McCarthy Tetrault (1992), 9 C.E.L.R. 12, 21-25 (Ont. Prov. Div.) (company claim of privilege upheld where documentsin
issue confirmed evidence of company’s solicitor that purpose for which documents prepared was to receive confidential information
and obtain legal advice concerning compliance of facility with environmental |egislation. Characterization of document as environ-
mental audit not determinative of whether information was communicated to solicitor for purpose of obtaining legal advice and
therefore privileged). Compare McCarthy with Gregory, supra note 354.

359 Ontario Environmental Evaluations, supra note 357, at 1.

360 | d.

361 | d.

362 | d.

363 d. at 2 (environmental evaluations defined as internal formal and structured evaluations or self-initiated assessments of existing or
potential environmental impacts that are conducted voluntarily by individuals, businesses or public institutions. They may be con-
ducted to assess risk, verify compliance, or to satisfy business or financial interests. They may be referred to as audits, site assess-
ments, compliance verification evaluations, etc. They may also cover total operations, individual sites, specific substances, or
regulatory areas).
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of the policy,3 the scope of the policy,3® the circumstances when involuntary disclosure may be required,3%¢ the
circumstances when such company information will be protected from use in a prosecution,?7 and the circum-
stances when voluntary disclosure of environmental evaluations may provide immunity from prosecution.368

There are conflicting views as to what effect, if any, the Ontario policy will have on: (1) the willingness of
industry to conduct environmental audits; and (2) the ability of the provincial government to measure compliance
performance or to undertake enforcement. The competing concerns in the development and implementation of such
apolicy are that: (1) companies will not conduct environmental audits for fear they will be used against them; and
(2) evaluations might be used improperly to shield information that discloses environmental harm. Some industry
counsel argue that the Ontario policy tipsthe scaletoo far in favor of regulators, because it alows MOEE officersto
decide when access to environmental audits must be provided.3%® |n such circumstances, companies may be reluctant
to conduct evaluations if they perceive the exercise to be one of accumulating evidence for use by a prosecutor.37
Moreover, they argue that if the policy does not encourage companies to conduct environmental audits, the policy is
unlikely to achieve its ultimate objective of assisting in protection of the environment.3 Lawyers with environmen-
tal non-government organizations, on the other hand, argue that the Ontario policy: (1) is unnecessary as business
has every incentive without the policy to conduct environmental audits in order to respond to environmental prob-
lems and to help establish a successful due diligence defense;372 (2) defines environmental evaluations so broadly as
potentially to permit companies to hide otherwise relevant information from the MOEE;37 (3) improperly circum-
scribes the powers of inspection and investigation the legislature granted to environmental officers
to obtain relevant information under the province’'s environmental laws;3# (4) unnecessarily provides

364 |d. at 3 (purpose of the policy istoimprove overall environmental compliance and environmental quality by encouraging the use and
confidentiality of environmental evaluations without compromising law enforcement or pollution abatement. The Ministry therefore
will strike a balance between its regulatory responsibilities and the ability of individualsto privately assess their own environmental
performance in good faith without increasing their risk of prosecution under provincial environmental laws. As aresult, under the
policy, abatement and compliance inspections carried out by the Ministry will be conducted in a manner that will encourage the
practice of environmental evaluations. Therefore, the Ministry will not request access to environmental evaluations as a matter of
course. Where Ministry inspectors and investigators do request such access they will advise the company that it is not obliged to vol-
untarily share the evaluation with the Ministry. Refusal to provide voluntary access to the evaluation will not result in obstruction of
justice charges).

365 |d. at 6-7 (protections afforded under the policy do not apply to monitoring or compliance information otherwise required to be pro-
duced under law, legal actions available to the government with respect to enforcement or compliance where a company cannot
demonstrate good faith, or evaluations that have previously entered the public domain).

366 |d, at 4-6 (Three circumstances apply: (1) abatement inspections: where a pollution incident occurs and voluntary access to an eval-
uation isdenied, Ministry inspectors, on the approval of senior Ministry officialswill seek ajudicial inspection order wherethere are
reasonable grounds for believing that the evaluation’s findings will be relevant to addressing the environmental problem, the infor-
mation sought cannot otherwise be reasonably obtained from other sources, and the information is necessary to administer environ-
mental legislation; (2) enforcement investigations: where voluntary access is denied, Ministry investigators, on the approval of
senior Ministry officials, will seek a search warrant where there are reasonable grounds to believe that an offense has been commit-
ted, the evaluation’s findings are relevant to the particular violation and necessary to the investigation, and the information sought
cannot reasonably be obtained through other sources; and (3) emergencies: where delay associated with obtaining ajudicial inspec-
tion order or search warrant would likely result in immediate danger to health or safety, serious risk to the quality of the environ-
ment, or loss or destruction of relevant evidence).

Id. at 6 (whether evaluations are obtained voluntarily or involuntarily the ministry will not use them against an individual or com-
pany if the latter can demonstrate good faith in taking environmentally responsible action, which is defined as: undertaking an envi-
ronmental evaluation, initiating timely corrective or preventive action, cooperating fully and promptly with officials in connection
with the non-compliance identified in the evaluation).

368 |d. at 3—4 (provision of an environmental evaluation in conjunction with a program approval, authorized under the EPA, which pro-
gram approval is being fully complied with, may protect the person from prosecution even where the evaluation discloses potential
environmental risks).

369 Roger Cotton, “Draft Ontario Eval uations Policy Too Heavily Favours Regulators’, 6 Env't Pol’y & L. 217 (1995).

370 |(.

36

N

371 1d.

372 Ramani Nadaragjah, Canadian Environmental Law Association, Comments on the Ministry of the Environment and Energy’s Draft
Policy on Access to Environmental Evaluations 1-2 (1995).

373 1d. at 3-4.

S74.1d. at 4-7.
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corporations with additional protection from access to their audit reports for use in prosecutions where the com-
pany can demonstrate to MOEE “ good faith” in taking environmentally responsible action;3” and (5) may resultin
the denia of third party access to environmental audits in private prosecutions and civil actions.3¢ There do not
appear to be any empirical evidence or studies to support either set of arguments to date, though the policy is
expected to be reviewed by the ministry in 1999 to determine its effect on: (1) the practice and quality of environ-
mental evaluations; (2) environmental performance; and (3) MOEE's ability to carry out its abatement and
enforcement responsibilities.3”

Other provinces a so have policies on the use of voluntary environmental audits by the regulated community,
which have similarities to both the federal and Ontario approaches. Alberta Environmental Protection (AEP), for
example, notes that under its policy voluntary environmental audits are not a substitute for compliance.37 In
Alberta, the simple fact that an environmental audit has been conducted is no defense to a charge, nor does it limit
a business's responsibility to meet legislative requirements.. The province is prepared to consider an effective
auditing program, including adequate follow-up to environmental deficiencies identified in the audit, when deter-
mining if reasonable steps were taken to avoid committing an offense.3” The province also will not modify an
enforcement response in exchange for the business having conducted a voluntary environmental audit.3 “To
encourage the use of voluntary environmental audits, while not compromising environmental protection,” AEP
will not seek access to such documents for use in a prosecution. However, the province's justice department makes
the final determination about what evidence is presented in a prosecution.®! The Alberta policy notes that AEP
may issue administrative orders to members of the regulated community requiring remedial action on the basis of
information identified in a voluntary environmental audit.3¥2 There do not appear to be any empirical evidence or
studies conducted by Alberta on the willingness of companies to undertake voluntary environmental audits or the
impact on the provincial government’s ability to verify compliance as a result of the policy.

Other provinces, such as Quebec, do not have an officia policy regarding the use of environmental audits by
the regulated community.383 The province further notes that, given that the use of environmental audits by the regu-
lated community is not widespread in Quebec, the Ministry of the Environment and Wildlife has observed neither an
improvement nor alimitation in the ability of the ministry to verify compliance with the EQA .33

Statutory Initiatives on Environmental Audits

Few jurisdictions in Canada have enacted legislation promoting the use of environmental audits by the regulated
community. Perhaps the single exception in this regard is Nova Scotia. In 1995, the province enacted the Environ-
ment Act385 which mitigates the consequences of non-compliance with the statute if the person responsible for the
problem voluntarily provides the environment department with information obtained through an environmental
audit.38 Under the Environment Act, such a person will not be prosecuted for non-compliance if the person com-
plieswith: (1) the terms of any agreement negotiated with the minister; or (2) any order issued to the person under

375 |d. at 7-10.

376 |d. at 10-14.

877 Ontario Environmental Evaluations, supra note 357, at 7.
378 Alberta Environmental Protection, supra note 31, at 5-2.
379 1d.

30 |d, at 5-3.
1|,

382 |(d.

383 Que. Response |, supra note 162, at 1.
3841,

35 SIN.S. 1994-95, c. 1.

386 |d. § 70. The statute defines an environmental audit as “a process of independently obtaining and evaluating evidence about an envi-
ronmental matter to determine the relationship between the environmental matter and the established standards and criteria” Id. §
3(u).
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the statute.3” This incentive for disclosure of information does not apply, however, if the department becomes
independently aware of the non-compliance prior to receiving the information from the person.3 The statute does
not explain if the government awareness of non-compliance that will disentitle a person from protection from pros-
ecution can arise from inspections, investigations, a“whistle-blower”, or other sources.3 Whether these statutory
reforms will encourage the regulated community to undertake environmental audits and disclose their results, or
will affect the provincial government’s ability to verify compliance remains to be seen.

Environmental Management Systems
Overview

A further voluntary compliance measure supported by the regulated community is an environmental management
system (EMS). The International Organization for Standardization (1SO) definesan EM S as “that part of the over-
all management system which includes organizational structure, planning activities, responsibilities, practices,
procedures, processes, and resources for developing, implementing, achieving, reviewing and maintaining the
environmental policy.”3% The I SO has developed a set of documents called the 14000 series, which contain speci-
fied requirements for an EMS including: (1) planning;3! (2) environmental policy;3% (3) management review;3%
(4) checking and corrective action;3** and (5) implementation and operations.2% The 1SO 14000 series has been
developed by an international technical committee on environmental management, for which Canada has had sec-
retariat responsibilities.3%

Perceived Benefits

A variety of economic, environmental, social, and legal reasons have been offered as to why industry should adopt
an EMS. These benefits include: (1) reduced liability and associated costs; (2) potential reductions in insurance
rates; (3) improved access to capital from lending institutions; (4) cost savings through process efficiencies, better
resource use, and reduced waste costs; (5) reduced legal costs for permitting and compliance management; (6)
fewer fines and penalties; (7) improved environmental performance, employee, community relations, and public
image; and (8) ability to demonstrate reasonable care or due diligence.?®’

387 |d. § 70(1).
388 |d. § 70(2).
389 Deturbide, supra note 342, at 13-14.

3% Auditor General of Canada, Report to the House of Commons: Environmental Management Systems—A Principle-Based Approach
11-7 (1995).

391 | ori J. Nicholls-Car, “ International Environmental Management Standards: 1SO 14000", 5 D.E.L.E.A. 1, 61 (1996) (defining plan-
ning as establishing and maintaining a procedure to identify environmental impacts, legal and other requirements. The corporation
is required to establish and maintain documented environmental objectives and targets, as well as environmental management pro-
grams for achieving its objectives and targets).

392 |d, at 61 (senior management required to define the corporation’s environmental policy and ensure that the policy includes, among
other matters, a commitment to continual improvement and prevention of pollution, as well as a commitment to comply with rele-
vant environmental regulatory requirements).

393 |d. at 62 (senior corporate management required to review the environmental management system to ensure its continuing suitabil-
ity, adequacy and effectiveness).

394 1d. (corporation required to establish and maintain documented procedures: to monitor and measure operations and activities that
impact the environment, investigate non-conformance, complete corrective and preventive action plans, identify, maintain, and dis-
pose of environmental records, and undertake periodic environmental management system audits).

3% |d. at 61-62 (roles, responsibilities and authorities required to be defined, documented and communicated to ensure effective envi-
ronmental management, appropriate training, operational control, and emergency preparedness response).

3% John D. Wolfe, “ Environmental Management Systems: Due Diligence and State of the Art - 1SO 14000", Address Before the
Department of Continuing Legal Education, Law Society of Upper Canada (16 October 1996), in Advanced Environmental Law
(Oct. 1996) at 4-47. See also Kerry D. Rodgers, “ The 1SO Environmental Standards Initiative”, 5 N.Y.U. Envtl. L. Rev. 181, 202
(1996).

397 Wolfe, id. at 4-34; and Nicholls-Car, supra note 391, at 62.
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Status in Canada

Surveys of Canadian industry in 1994 and 1996 have shown that over 60 percent of survey respondents report hav-
ing an EM S,3% with smaller percentages reporting either having all of the ISO 14001 key components,3% or intend-
ing to seek 1SO 14001 registration.*®

Although the standards in the 1SO 14000 series, including those pertaining to EM Ss, are not legally binding,
the 1SO does offer corporations registration or certification stating that their policies and practices conform to the
standardsin the series.*t Canadian legal counsel are likely to recommend that their corporate clients register under
SO 14001.402

Regulatory Implications
As aVoluntary Regime

Although adopting a voluntary EMS has potential benefits for the regulated community, there are a so significant
compliance and monitoring implications for regulators, similar to those discussed in connection with environmen-
tal audits. For example, if regulatory agencies are facing increased resource and budgetary constraints, will they
decide to inspect less frequently, or not at all, a company that has an EM S, as opposed to one that does not? Will
EMS, to the extent it isaform of self-regulation, become a substitute for traditional command and control regula-
tion? If so, how will government agencies verify compliance? Whether such scenarios occur remains to be seen.
Environment Canada cautions, for example, that 1SO 14000 has only recently been introduced and cannot be used
to monitor compliance’® because it is not tied to the regulatory standards of a particular jurisdiction, but ismorein
the nature of a systems approach to environmental management. Similarly, Alberta officials note that: (1) an EMS
is not a substitute for inspections; (2) not many companies in the province have registered under the |SO program
or under the Responsible Care program of the Canadian Chemical Producers Association; and (3) even those com-
panies which have obtained I SO certification may not be in compliance with provincia environmental laws.#04

British Columbia has stressed that in seeking to prevent and remedy pollution, it is important to increase
awareness of the importance of an EMS, such asis specified in the 1 SO 14000 series.*% Interestingly, recent stud-
ies in British Columbia suggest that under a self-regulation model, where selected organizations within given
industries would be exempt from regulatory requirements if they met a code of practice which could in future be
made analogous to an EMS, several disadvantages can occur. These disadvantages include: (1) loss of Ministry
control in recognizing and enforcing non-compliance; (2) reduced understanding of “field level” issues over time
in ministry regional offices; (3) economic factors outweighing environmental considerations; and (4) reduced pub-
lic acceptance of the program.+ Nonetheless, British Columbia has developed several stewardship regulations as
part of its pollution prevention program,%’ though provincia officials note that current or future programs are
unlikely to become completely voluntary, since compliance in some form will continue to be required by law.48

398 V. Ann Davis, “ Environmental Management in Canada: Where Do We Stand?” Address Before the Department of Continuing Legal
Education, Law Society of Upper Canada (16 Oct. 1996) in Advanced Environmental Law, (Oct. 1996), at 4-14.
399 |4

400 g,

401 Rodgers, supra note 396, at 182.

402 John R. Tidball, “ Environmental Management Systems: The Lawyer's Role”, Address Before the Department of Continuing Legal
Education, Law Society of Upper Canada (16 Oct. 1996), in Advanced Environmental Law (Oct. 1996), at 4-3 to 4-4.

403 Office of Enforcement Response, supra note 353, at 4.
404 | nterview with Jillian Flett, Head, Compliance Branch, Pollution Control Division, AEP, in Edmonton, Alberta (20 May 1997).

405 British Columbia Ministry of Environment, Lands, and Parks, Environmental Protection Program: Five-Year Action Plan—
1997-2001 15 (1996).

406 KPMG, supra note 197, at 6, 88.

407 See, e.g., WMA, Post-Consumer Paint Sewardship Program Regulation, British Columbia Reg. 200/94 (1994); and Agricultural
Waste Control Regulation, British Columbia Reg. 131/92 (1992).

408 |nterview with Brad Wylynko, Pollution Prevention Analyst, Pollution Prevention & Pesticide Management Branch, MELP, in Vic-
torig, B.C. (21 May 1997).
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As a Mandatory Regime

While EMS and 1SO 14000 are intended to be voluntary, depending on the circumstances, they may be imposed
under a court order. An Alberta court recently ordered a chemical company to complete the 1SO 14001 EM S spec-
ification program and to provide a certified copy of the ISO 14001 certificate to the AEP.4® The company also was
ordered to post aletter of credit in the amount of $40,000 to the province. This sum would be forfeited if the com-
pany did not comply with the order.4° The implementation of the EM S has been viewed aslikely to assist the com-
pany in meeting its environmental obligations.4!

409 R v. Prospec Chemicals Ltd. (1996), 19 C.E.L.R. (N.S)) 178 (Alberta Prov. Ct.).
410 |d, at 180. The accused was also fined $100,000 for violating alicense condition. See supra note 322, at 1 (prosecutions).
411 Jillian Flett, “ Courts Get Creative in Sentencing”, 11 Envtl. L. Centre 3 (1996).
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6 The Public’s Role in Compliance and Enforcement Measurement

The public plays an important role in compliance and enforcement measurement in Canada. Members of the pub-
lic: (1) report pollution incidents to government; and (2) assist government in identifying province-wide, aswell as
local, trends in environmental problems when given access to adequate compliance information. These roles are
discussed below.

6.1 The Public as Complainant

6.1.1

6.1.2

6.1.3

A3-54

There are three aspectsto the role the public may play with respect to the submission of pollution complaints. First,
the public may make complaints as aresult of sudden or chronic pollution incidents. Second, the public may make
complaints as a result of being aided by specia programs developed by government to assist in identifying and
reporting particular types of pollution problems. Third, there are more formal statutory declarations members of
the public can make requesting that government investigations be undertaken with respect to particular environ-
mental problems. All three types of public complaints may serve to supplement, if not drive, government inspec-
tion and investigation activities in certain circumstances.

General

Many federal and provincial governments acknowledge receiving a wide range of public complaints. These com-
plaints may relate to odor, dust, smoke, air quality, surface and groundwater quality and quantity, soil contamina-
tion, hazardous wastes, water well construction, and industrial and municipal discharges.#2 In Ontario, this
informal approach resultsin the MOEE receiving thousands of reports each year from members of the public who
suspect that environmental harm has occurred or is occurring as aresult of the activities of the regulated commu-
nity.*13 With recent and continuing government cutbacks being experienced in al federal and provincial programs,
it is unclear the extent to which government complaint response capability has been hampered by reductions in
inspection and investigation personnel.

Special Programs

Some provinces have special programsto actively seek the assistance of the public in reporting violations of envi-
ronmental laws. British Columbia’s Observe, Record, Report (ORR) program, which has been in operation since
1978, provides the public with information on the types of environmental violations to look for, what information
to record, and how to report this information. British Columbia also provides a 24-hour, 7-day a week toll-free
complaint line to permit members of the public to report violations.** Alberta a so operates asimilar toll-free com-
plaints service.415

Under Statutory Authority

Several Canadian jurisdictions also permit members of the public to make more formal requests for investigation
in connection with potential violations of environmental laws. The impetus for this approach in some jurisdictions
was a concern that the public often did not know whether complaints had been received, acted upon, or the
outcome.*6 Under CEPA, two Canadian residents over the age of 18 may petition the minister to investigate an
alleged violation of the statute.*t” Similarly, the EPEA alows any two residents of Alberta to apply for an

412 Alberta Environmental Protection, supra note 31, at 2—1.

413 Task Force, Ontario Ministry of the Environment and Energy, Report on the Ontario Environmental Bill of Rights 70 (1992) [here-
inafter Task Force Report].

414 British Columbia Ministry of Environment, Lands, and Parks, Observe, Record and Report Enforcement Program (1996).
415 Alberta Environmental Protection, supra note 31, at 2-1.

416 Task Force Report, supra note 413, at 71.

417 CEPA, S.C. 1988, c. 22, § 108.
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investigation of a suspected violation of the statute. This application must be accompanied by a solemn declara-
tion.#8 A similar approach is employed in Ontario, where applicants for investigations must swear an affidavit
attesting to their belief that the facts alleged in the application are true.®

In jurisdictions with such statutory provisions, a small number of applications for investigations has been
made and an even smaller number undertaken.*2 There are a number of possible reasons why there have been so
few requests for investigations under these laws, and even fewer investigations undertaken. First, the narrow juris-
diction of CEPA in terms of the small number of toxic substances subject to the law, may result in CEPA being
inapplicable to the substance that is the subject of the request.2t Second, the formality of these procedures may
account for the lack of frequency in their use by the public.#2 Third, the discretion granted to ministers not to
undertake investigations has undoubtedly limited the number of investigations undertaken.#3 Notwithstanding
these limitations, the filing of such requests can provide enforcement agencies with valuable information for future
inspection and investigation strategies.

Summary

Apart from some limited data on the number of investigations requested and undertaken pursuant to formal statu-
tory provisions, there appears to be little or no quantitative information developed or reported upon by Canadian
jurisdictions on the extent to which government inspections and investigations are assisted or driven by the public
complaints process.

The Public as Recipient of General Compliance and Enforcement Information

As noted above,*? federal and provincial governments report on the compliance and enforcement status of the reg-
ulated community. Where this information is adequate, it can provide the public with the basis for evaluating the
robustness of government programs and the performance of industria facilities and sectors. However, the quality
of thisinformation varies in the jurisdictions examined for this study. Information on compliance status has been
released by the federal government for several years, particularly by several of the regional offices of Environment
Canada. In recent years, however, less detail has been provided, particularly with respect to actual monitoring data
fromindustrial sectors and companies.*?> Similar, if not more dramatic, reductions in information detail have been
noted in Ontario.? The failure to provide particulars of compliance status can render the information that is

418 EPEA, S.A. 1992, c. E-13.3, § 186.
419 Ontario Environmental Bill of Rights (*OEBR”), S.O. 1993, c. 28, § 74(3)(4).

420 Christine Lepine, Office of Enforcement, Environment Canada, Requests Made Under Section 108 of CEPA 1-3 (1996) (approxi-
mately ten § 108 applications made between 1988 and 1996; few, if any, proceeded with). See also Environmental Commissioner of
Ontario, 1994-1995 Annual Report: Opening the Doorsto Better Environmental Decision Making 45 (1996) [hereinafter EC Annual
Report 1] (at least nine of twelve applications for investigation denied by MOEE).

421 Leping, id. at 1, 2.

422 Concern that an overly formal procedure could discourage requests for investigations was acknowledged as a possibility during the
formation of Ontario’s law. See Task Force Report, supra note 413, at 71.

423 Seg, e.g., OEBR, S.0. 1993, c. 28, 88 77(2)(3) (Minister not required to conduct an investigation if the Minister considers that (1)
the application is frivolous and vexatious; (2) the alleged violation is not serious enough to warrant an investigation; (3) the alleged
violation is not likely to cause harm to the environment; or (4) the requested investigation would duplicate an ongoing or completed
investigation). The Environmental Commissioner of Ontario, established under OEBR to oversee the use of the statute by ministries,
reported that the majority of the applications that were rejected by MOEE in 1994-95 “had merit and raised important public policy
issues, including drinking water standards, air pollution control, groundwater protection” and waste management matters. EC
Annual Report |, supra note 420, at 45. During the 1996 reporting period, the Environmental Commissioner again reported that min-
istries denied several reguests for investigation that raised important public policy issues. See Environmental Commissioner of
Ontario, 1996 Annual Report: Keep the Doors Open to Better Environmental Decision Making 7 (1997).

424 See supra parts 4.4.2 and 4.6.3.
425 See supra text accompanying notes 110 and 232.
426 See supra text accompanying notes 249-256.
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produced by government less valuable to the public because it does not provide an adequate picture of the regula-
tory situation on the basis of industrial sector, company, or region.

Where jurisdictions do provide more detailed information, the public is in a better position to evaluate the
adequacy of government programs and to assist in the formulation of environmental policy. Governments
acknowledge that providing the public with non-compliance information can assist regulatory efforts. British
Columbia’s environment minister has stated that distributing a list of the province’s worst polluters and singling
out environmental offenders, is one of the most effective ways for ensuring change.*?

6.3 The Public as Partner in the Compliance Monitoring Network for Particular Facilities

There are other methods by which the public can play arole in compliance and enforcement initiatives. Where
environmental approvals are issued for particular facilities following a hearing, such as waste disposal facilitiesin
Ontario, a condition of approval that is often employed isto establish a public liaison committee (PL C) made up of
members of the local community where the facility is located. The purpose of a PLC can include receiving and
reviewing periodic monitoring data on the approved facility’s performance to ensure compliance with environ-
mental requirements. This measure can provide an important opportunity for the public to identify environmental
problems and sol utions since compliance with conditions of approval is high on the list of concerns expressed by
members of such committees.*8

427 British Columbia Ministry of Environment, Lands and Parks, Ramsay Releases L atest Environmental Protection Non-Compliance
Report 1 (Sept. 10, 1996).

428 Toshi Takishita et al., University of Toronto, Involving the Public: Citizen Member Views of the Effectiveness of Environmental
Assessment Board-Mandated Public Liaison Committees 36 (1997).
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7 Emerging Initiatives Relating to Environmental Compliance
and Enforcement Indicators

This report has referred to both existing and emerging initiatives relative to environmental compliance and
enforcement indicators. The purpose of this chapter is not to repeat the above analysis, but to summarize briefly
some of the more pertinent emerging initiatives. For afull review of each of these matters, refer to chapters 4, 5 and
6 of thisreport.

7.1 Federal
Among the key initiatives emerging at the federal level are the following:

 Inspections—There are avariety of planned amendments to CEPA relating to the powers of
inspectors,*2 the facilities to be inspected,*® and the manner in which substances are designated as
toxic*t which, if implemented, would expand the scope of inspectors’ authority and obligations.
Environment Canada also has devel oped a number of inspection targeting strategies, including focusing
on certain priority regulations,*32 geographic areas exhibiting sensitive, unusual, or critical environmental
features,*3 and “ chronic offenders.” 4 Further, the federal government also is determined, particularly in
aperiod of resource constraints, to devolve certain aspects of inspection targeting decision-making to the
provinces.*

* Requiring Self-Monitoring and Reporting | nformation by the Regulated Community—Federal
legidlation authorizes this approach which has been employed increasingly in such areas as EEM in the
pulp and paper industry under the Fisheries Act,*3% and pursuant to the NPRI program under CEPA .47
Devolution of responsibility to the provincesis also occurring under this initiative.*®

« Recording and Managing Compliance Data—One of the key new information management systems
developed by the federal government relevant to compliance issues isthe NPRI data base. NPRI is used
to track and report upon releases of substances to the environment from various facilities.+®

« Evaluating and Reporting Compliance Status—Environment Canada increasingly is producing
evaluations of the compliance status of the regulated community as aresult of regulatory measures
undertaken. These reports are produced nationally and by several regional offices of Environment
Canada for selected regulations or industrial sectors. These reports also go beyond traditional reporting
of compliance outputs, such as numbers of inspections conducted, to reporting overall compliance
outcomes, results, and trends.#4°

429 See supra note 92 and accompanying text.

430 See supra note 103 and accompanying text.

431 See supra notes 99-100 and accompanying text.
432 See supra notes 108-109 and accompanying text.
433 See supra notes 113116 and accompanying text.
434 See supra notes 117-118 and accompanying text.
435 See supra part 4.2.1.3

436 See supra notes 164—168 and accompanying text.
437 See supra notes 171-175 and accompanying text.
438 See supra part 4.2.2.3.

439 See supra notes 217-219 and accompanying text.
440 See supra notes 225236 and accompanying text.
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» Reporting Enforcement Outputs—Under CEPA and the Fisheries Act, Environment Canada reports
annually on the number of warnings, directions, and prosecutions initiated, as well as convictions
obtained. The department also provides, in a separate reporting process, greater particulars regarding
prosecutions undertaken, penalty dollars assessed, and other aspects of case disposition on aregion by
region basis.#

» Evaluating and Reporting Regulatory Status of Offenders as a Result of Enforcement Efforts—
Environment Canada is developing a strategy of focusing on enforcement actions against chronic
offenders with agoal of returning significant violators to compliance as soon as possible.*42

e Correlating Compliance and Enforcement Outcomes with Environmental Results—Environment
Canada has stated that it intends to measure the contribution of the national compliance and enforcement
program to protection of the environment by using focused surveys of several groups of regulated bodies.
The purpose of theinitiative isto determine the ability of the program to influence environmentally
responsible behavior.#43

7.2 Provincial
Among the key initiatives emerging at the provincial level are the following:

* Inspections—Some provinces, such as British Columbia, are considering new criteriafor determining
the frequency an inspector should visit afacility to verify compliance with permit requirements.*#

* Requiring Self-Monitoring and Reporting Information by the Regulated Community—An
approach increasingly favored by some provincial governmentsisto impose CEM requirements on
regulated entities as a condition of issuance of air pollution permits.#4

 Criteriafor Defining Compliance—Some provinces, such as British Columbia, which aready have
criteriadefining SNC, are considering a more numerical compliance assessment procedure that would
be more uniform and less subjective. These new measures would improve the basis on which companies
are placed on the province's semi-annual lists of companies in non-compliance.*6

< Evaluating and Reporting Compliance Status—Since 1990, British Columbia has produced a non-
compliance report every six months which lists facilities whose compliance record during the reporting
period is of concern to the government because the facilities are not meeting applicable environmental
requirements. The production of these reports also has permitted the province to develop information
on compliance trends.*” Quebec produces reports on the compliance status of certain industrial sectors,
though on aless frequent basis.*#

« Administrative Penalties—Alberta law authorizes the province to develop an administrative penalty
regime. Regulations brought the regime into force in 1995. Use of administrative penalties can
supplement enforcement programs by bridging the gap between warnings and prosecutions.*#

441 See supra notes 319-320 and accompanying text.
442 See supra notes 332-333 and accompanying text.
443 See supra note 340 and accompanying text.

444 See supra notes 125129 and accompanying text.
445 See supra notes 181-182 and accompanying text.
446 See supra notes 191-201 and accompanying text.
447 See supra notes 240248 and accompanying text.
448 See supra notes 257-263 and accompanying text.
449 See supra notes 309-318 and accompanying text.
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* Reporting Enforcement Outputs—Some provinces, such as British Columbia and Alberta, now report
annually on avariety of enforcement outputs, including lists of companies charged and convicted of
environmental offenses.*

< Environmental Audits—Some provinces, such as Ontario, recently have developed policies to
encourage the regulated community to conduct voluntary environmental audits by specifying when
government access to such reports will and will not be sought, and for what purposes.*st Other provinces,
such as Nova Scotia, have enacted legislation providing incentives to companies for voluntarily
disclosing environmental audit results.*2

< Environmental Management Systems—Several provinces are encouraging the regulated community to
undertake EM S strategies as a pollution prevention measure.*3 One province has obtained a court order
imposing an obligation on a company to become certified under the SO 14001 program or face financial
penalties for violations of pollution control legislation.*#

7.3 Federal-Provincial
Among the important federal-provincia initiatives are the following:

« Administrative Agreements—These federal-provincia agreements, which have been entered into with
certain provinces on a statute-wide or particular industrial sector basis, set out inspection, self-
monitoring and reporting requirements.4ss

e Equivalency Agreements—These arrangements, which also have inspection and self-monitoring
implications, require that where both levels of government agree that there are in force under provincial
law provisions: (1) equivalent to aregulation in force under CEPA, and (2) that are similar to sections of
CEPA that authorize citizen requests for investigations, the federal government can declare that the
CEPA provisions will not apply in that province. Albertais the only province that has entered into an
equivalency agreement with the federal government to date.4¢

¢ Harmonization Accor d—Perhaps the most extensive federal -provincia arrangement is the recently
signed Canada-wide accord on environmental harmonization. Sub-agreements under the accord address
inspections in a detailed way. Future sub-agreements could also address enforcement matters. Under the
inspections sub-agreement, once a government level has accepted certain obligations, the other level of
government cannot act in that role for the agreed upon period.*%

450 See supra notes 321-325 and accompanying text.

451 See supra notes 357, 359-368 and accompanying text.

452 See supra notes 385-388.

453 See supra note 405 and accompanying text.

454 R, v. Prospec Chemicals Ltd. (1996), 19 C.E.L.R. (N.S.) 178 (Alberta Prov. Ct.). See also supra part 5.2.4.2.

455 See supra part 4.2.1.3 and 4.2.2.3.
456 |d.

47 1d.
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7.4 Voluntary Initiatives by the Regulated Community

As government has been downsizing and downloading certain responsibilities, there has been a corresponding rise
in voluntary initiatives by the regulated community. Among the emerging voluntary initiatives are the following:

¢ Environmental Audits—These are internal evaluations of facilities to determine compliance status
with environmental requirements. Recently, there have been both policy and statutory initiatives by
governments regarding the use of, and the circumstances of government access to, voluntarily prepared
environmental audits.s8

< Environmental Management Systems—Thisinitiative is a systems-based approach to achieving
environmental compliance which has been driven in part by the development of international standards
on the subject. Canadian industry has pursued this approach and been encouraged to do so by technical
and legal advisors because of perceived economic, environmental, social, and legal benefits. 4

7.5 Public

Among the key public initiatives emerging with respect to environmental compliance and enforcement indicators
are the following:

* Requestsfor Investigations Under Statutory Authority—Several recent federal and provincial laws
permit members of the public to make formal requests for investigation of alleged violations of
environmental requirements.#&

« Receipt of General Compliance and Enforcement | nfor mation—Several governments at the federal
and provincial levels periodically release to the public, to varying degrees, information about the
compliance status of members of the regulated community on aregulation, industrial sector, or regional
basis.#t

e Partnersin the Compliance Monitoring Network for Particular Facilities—In some provinces such
as Ontario, members of the public also may be appointed to liaison committees in connection with
specific approvals issued under provincial law for particular facilities, such as waste disposal sites. These
committees periodically review monitoring data specific to the facility to attempt to ensure compliance
with environmental requirements.*62

458 See supra part 5.1.
459 See supra part 5.2.
460 See supra part 6.1.3.
461 See supra part 6.2.
462 See supra part 6.3.
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8 Conclusions

The interest of Canada’s federal and provincial governments in compliance and enforcement indicators has been
stimulated by a variety of sources and initiatives at the global, North American and domestic levels.463

Compliance and enforcement indicators may be a combination of: (1) outputs (2) outcomes and (3) resulting
improvements in environmental quality. While initiatives are occurring with respect to some of these matters, the
overall development of comprehensive environmental compliance and enforcement performance measuresis still
initsearly stagesin most jurisdictionsin Canada. M oreover, as one moves along the spectrum from reporting out-
puts to measuring resulting environmental quality, the efforts of governments appear |ess devel oped and more frag-
mentary. Thisis not surprising, but does indicate where greater governmental effort should be directed in future.

Historically, federal and provincia governments have focused on reporting compliance and enforcement out-
puts such as numbers of inspections conducted, or prosecutions initiated. This traditional approach isitself not old
in Canada, and is by no means uniformly undertaken at the federal and provincial levels, as some governments still
do not regularly report this information, or have discontinued doing so. Moreover, such traditional reporting mea
sures may be undergoing significant change arising from trends such as: (1) targeting “chronic offenders’ for
inspection; (2) requiring self-monitoring and reporting, as well as encouraging voluntary compliance by the regu-
lated community; and (3) providing “single window” inspection and enforcement pursuant to emerging federal-
provincia arrangements. In addition, in aperiod of resource constraints, government reliance on public complaints
asasupplement to, if not driving force of, inspection programs may take on greater significance. The shape and ade-
quacy of future federal and provincial reporting of compliance and enforcement outputs, therefore, is uncertain.

Greater efforts are being employed by several governments, both federally and provincially, to produce
information on compliance and enforcement outcomes, rates and trends because of perceived limitationsin merely
reporting outputs. These efforts vary significantly from jurisdiction to jurisdiction. Few governments in Canada
provide criteria for defining what constitutes significant non-compliance. In jurisdictions that do have such crite-
rig, thisinformation is often a prerequisite for identifying companies requiring improvement in their performance.
Some levels of government increasingly are producing compliance status reports which track the rates of compli-
ance achieved by the regulated community by regulation, geographic area, or company. However, the adequacy of
the content and detail of these reports, particularly at the federal level, varies from region to region, aswell asyear
to year within the same region. Recent efforts to develop national compliance information on a regulation-by-
regulation basis, while an important initiative, still lack adequate particulars, such as company-specific monitoring
data, which would make the reports more valuable to governments, industry and the public.

Some provincia jurisdictions report compliance trends of some industrial sectors as aresult of several years
of focus and reporting on non-compliance by the regulated community on a company-by-company basis. This non-
compliance reporting initiative is not without its problems of quality control but, on the whole, is regarded as an
innovative and effective approach to measuring compliance outcomes and status. Other provinces report this type
of information less frequently, or not at al. Still other provinces that used to report this type of information have
dramatically reduced the content and frequency of their reports, making them substantially less valuable to regula-
tors, industry, and the public for purposes of measuring compliance outcomes, rates, and trends. Therisein volun-
tary compliance initiatives by industry has the potential to influence the ability of government to measure
compliance performance to an extent that cannot be determined at thistime. Gapsin the coverage of the regulatory
system, the extent of which aso is difficult to determine, may reduce the accuracy of government measuresto eval-
uate compliance. Governments at both levels also tend to provide few particulars about enforcement outcomes,
that is, the compliance status of offenders as aresult of enforcement efforts.

463 See supra parts 1 and 3.
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Findly, it is difficult to correlate compliance and enforcement outcomes with environmental results. Efforts
of governmentsin Canada to measure the relationship arein their infancy. The few government reports that discuss
the issue are quick to disclaim arelationship between compliance performance and overall environmenta quality,
though the federal government has suggested that it intends to pursue efforts to evaluate the correlation between
the two in future. Whether such a federal approach, which still appears to be under development, can bridge the
gap between identifying compliance and enforcement outcomes and relating them to environmental quality, par-
ticularly in a period of significant resource constraints, remains to be seen.

Perhaps the single most important approach governments in Canada should undertake in this areaisto estab-
lish performance objectives and measures and develop methods for evaluating their effectiveness for compliance
and enforcement outputs, outcomes and environmental quality goals. In particular, with respect to outputs these
initiatives could include annual reporting of such matters as: numbers of inspections undertaken; responses to pub-
lic complaints; self-monitoring reviews by government; investigations conducted; warnings or orders issued; pros-
ecutions initiated; convictions obtained; and penalties assessed. With respect to outcomes, these initiatives could
include annual reporting of such matters as: compliance rates by permit, regulation, industrial sector, environmen-
tal media, geographic region, or a combination thereof; companies in significant non-compliance; progress in
returning chronic and significant offenders to compliance as aresult of compliance or enforcement efforts; rate of
recidivism among significant or chronic offenders following compliance or enforcement efforts; compliance rates
of companies employing voluntary compliance measures; and compliance rates of companies where public liaison
committees exist. With respect to environmental quality goals, these initiatives could include annual reporting of
such matters as: emission or discharge reductions by company, environmental media, permit category, regulation,
substance, industrial sector, geographic region, or a combination thereof; and state of the environment by com-
pany, environmental media, regulated substance, industrial sector, geographic region, or combination thereof.

The above does not constitute an exhaustive list of what might be included in such a program, but could con-
tribute to a more systematic approach to evaluating compliance and enforcement measures than is currently used
in Canada.
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Appendix A: Interviewees or Respondents to Surveys

Environment Canada

Daniel Couture, Deputy Director, Office of Enforcement (OE)

Patrick Hollier, Acting Chief, Investigations Division, OE

Paul Gavrel, Legal Counsel, OE

Chris Currie, Acting Chief, Enforcement Management Division, OE

Guy Martin, OE, formerly Inspector, Quebec Region

Gordon Thompson, Head Investigations Section, Pacific & Yukon Region

Maureen Christofferson, Senior Investigator, Pacific & Yukon Region

Rob Patzer, Regional Coordinator, Compliance and Enforcement, Prairie & Northern Region
David Aggett, Chief, Enforcement Section, Atlantic Region

Peter Levedag, Head, Inspections, Ontario Region

British Columbia Ministry of Environment, Lands and Parks

Ted Sheldon, Senior Evaluation Analyst, Corporate Policy Branch
Harry Vogt, Manager, Industrial Pollution Prevention Section
Brad Wylynko, Pollution Prevention Analyst, Pollution Prevention & Pesticide Management Branch

Greg E. Cheeseman, Head, Permit Fees and Non-Compliance/Appeals Unit

Alberta Environmental Protection

Jillian Flett, Head, Compliance Branch, Pollution Control Division

Quebec Ministry of Environment and Wildlife

Jean Couture, Intergovernmental Affairs

Ontario Ministry of the Environment

Tom Coape-Arnold, Policy Advisor, Policy Development Branch
Roger Howe, Manager, Field Operations, Investigations and Enforcement Branch (IEB)

Bill Cockburn, Program Manager, |EB
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1 Introduction

This paper examines current and potential uses of public response indicators (PRIs) to gage the impact of govern-
ment environmental enforcement and compliance programs, policies and strategies (* enforcement and compliance
programs’).

The term “public response indicators’ is a new one, developed in the context of and for the purposes of this
paper. It is used here to refer to behaviors, attitudes and opinions of the public, including stakeholders, that are, or
may be, reliable and useful measures of environmental compliance and enforcement programs, policies and
strategies.

While the term may be novel, PRIs have been in use for some time. Opinions, about the state of the environ-
ment, for example, have been used to measure change in peopl€e's perceptionsif not the actual state of the environ-
ment itself. Other public responses that have been tracked or at least accommodated within environmental
enforcement and compliance programs include:

« rates of compliance with regulatory standards;

« number and types of complaints received,;

e number of private prosecutions initiated;

« direct action such as protests, blockades or consumer boycotts;

 perceptions of fairness or reasonableness of legal requirements;

* actions taken pursuant to international conventions or agreements; and

« levels of public satisfaction with government action taken to protect and conserve the environment.

Many of the responses listed above have the potential to be useful indicators. That they have not been so
employed may be more a function of limited resources and competing priorities than of disinterest or low utility.
The use of indicators, per se, isarelatively new practice and, understandably, emphasis has been placed on the use
of indicators that are based on data directly and immediately related to the work performed by government per-
sonnel through government programs. The numbers and types of enforcement activities, for example, or the
amount of fines assessed against offenders or changes in compliance rates have been investigated.

While this emphasis on the use of familiar indicatorsisalogical starting point, thereis agrowing interest in
the development and implementation of other indicators, particularly indicators that reflect changesin public per-
ceptions about the environment and the role of government in ensuring the wise use, protection and conservation
of the environment. It isin this context that the nature and use of PRIs shall be explored.t

Thefollowing will review the characteristics of useful indicators, including PRIs, for environmental enforce-
ment and compliance programs as described in current literature and in the views of experts, regulators and stake-
holdersinterviewed for the purposes of this paper.2 It includes references to the current use of indicatorsin general,
and PRIs in particular, in three sample Canadian jurisdictions: Alberta, British Columbia and Ontario. Issuesrele-
vant to the further development and use of PRIs also are presented, along with suggestions for the design and
application of PRIs.

1 Signatories to the North American Agreement on Environmental Cooperation (NAAEC) are committed to ensuring effective
enforcement of environmental protection legislation and to promoting transparency and public participation in environmental deci-
sion making, including enforcement. See, for example, articles 1 and 4(5) of NAAEC, 13 Sept. 1993, Can.-Mex.-US 1994 Can.T.S.
No. 3; I.L.M. 1480.

2 For further details about the questionnaire used and sources consulted, see Appendices A and B to this paper.
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Methodology

Three discrete tasks were undertaken for the purposes of this paper: (1) areview of current literature; (2) consulta-
tions and discussions with experts in the areas of social science, evaluation and environmental programs, policies
and strategies; and (3) stakeholder interviews.

Literature Review

Thelibrary collections of the Environmental Law Centre, Alberta Environmental Protection, and the University of
Alberta, as well as materials available through the Internet, were reviewed using a variety of search terms relating
to three key issues: (a) the use of indicators, per se, to evaluate the impact of programs, strategies and policies;
(b) the relevance and utility of social responses as indicators; and (c) measures of environmental enforcement and
compliance programs, policies and strategies.

Sources identified through this process were augmented by suggestions of people interviewed and consulted.
A selected bibliography is given in Appendix D.

ConsultationsWith Experts

The selection of experts was based upon the collective expertise of the Environmental Law Centre legal staff and
recommendations received in the course of discussions and interviews. Relevant areas of expertise included:
behavioral or social science, public relations and communications and environmental enforcement and compli-
ance.

Interviews

Within the three sample jurisdictions (Alberta, British Columbia and Ontario) more than 80 questionnaires
(attached as Appendix A) were sent to: (a) members of environmental non-governmental organizations indicating
an interest in enforcement and compliance issues; (b) members of industrial associations indicating an interest in
environmental enforcement and compliance issues and (c) government personnel involved in communications
(public relations), the development of indicators, or environmental enforcement and compliance programs.

Approximately 25 people responded to the survey, mostly through telephone conversations with the
researcher. In most cases, the questionnaire was used as a framework for discussion rather than a strict survey
instrument.
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Environmental Enforcement and Compliance Program Indicators:
Current Status and Use of PRIs

The Literature

A survey of existing literature relevant to government evaluation of environmental enforcement and compliance
programs indicates that enforcement and compliance indicators have been almost routinely overlooked in favor of
other topics—notably environmental quality or “state-of-the-environment” reporting.? The same can be said of the
use of PRIs, although this particular topic has been developed somewhat by the private sector, for the most part in
the context of measuring “ customer satisfaction” .4

A review of pertinent writings of academics and practitioners indicates that, to be useful as indicators of
environmental enforcement and compliance programs, public behaviors, attitudes and opinions, PRIs must:5

« relate to and be consistent with program objectives and be an accurate measure thereof;

« summarize and simplify information in away that is useful to regulators and meaningful
to the general public;

 beresponsive to change and measurable over time; and
« make effective and efficient use of departmental resources (i.e. be administratively feasible).
International and National Developments

Considerable effort has been expended at national and international levels towards the development and imple-
mentation of environmental indicators, either in the context of “ state-of-the-environment” reporting or in relation
to sustainable development. The Organization for Economic Co-operation and Development (OECD), for exam-
ple, released a set of core environmental indicators in 1994° while Environment Canada began work on a national
set of environmental indicators with the establishment of the Indicators Task Forcein 1990.7 Similar work has been
undertaken at the provincial level .8

3 One exception is an article by C. Wasserman and presented at the Third International Conference on Environmental Enforcement,
held in Oaxaca, Mexico, 25-28 April 1994. The author notes the difficulty of measuring the success of environmental enforcement
programs, identifying such problems as: (&) unreliable data collection; (b) regional and local differences in enforcement priorities;
and (c) unintended impact of data collection on enforcement priorities. Nonetheless, he goes on to identify the following as possible
performance measures: enforcement results, compliance results, progress in returning significant violators to compliance, measures
of compliance monitoring, number of enforcement responses, timeliness of enforcement response, monetary penalties assessed, and
measures of technical assistance. See C. Wasserman, “Principles of Environmental Enforcement”, Third International Conference
On Environmental Enforcement, Oaxaca, Mexico, 13 (1994).

4 The authors of the article “Measuring Environmental Success’, for example, identify customer satisfaction as one of three ways to
measure the effectiveness of environmental satisfaction measures. They suggest that customer satisfaction can be assessed in three
ways: (8) tracking and eval uating purchasing behavior, (b) customer responses to surveys and (c) using focus groups for face-to-face
discussions about expectations, issues and satisfaction. See Richard P. Wells, et a. “Measuring Environmental Success”, in Measur-
ing Environmental Performance (1993).

5 In devel oping these criteria the following sources were considered Canadian I nstitute of Chartered Accountants, Reporting On Envi-
ronmental Performance (1994); International Institute for Sustainable Development, Coming Clean—Corporate environmental
Reporting (1993); Allen Hammond et al., Environmental Indicators: A Systematic Approach to Measuring and Reporting on Envi-
ronmental Policy Performance in the Context of Sustainable Development (1995); Organization for Economic Co-operation and
Development, Environmental Indicators: Indicateurs d’ environnement (1994).

6 Organization for Economic Co-operation and Development, id.

7 The Indicators Task Force is made up of specialists from Environment Canada and Statistics Canada. See Environment Canada, A
Report on Canada’s progress Towards a National Set of Environmental Indicators (1991).

8 See, for example, Government of Alberta, Measuring Up (1994), a report prepared by the Alberta government assessing perfor-
mance of government programs.
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2.3

OECD has identified three indicator types or categories: indicators of environmental pressures, environmen-
tal conditions and societal responses.® The first two categories deal with, respectively, environmental pressures or
stresses arising from human activity and the state of the environment.*° The third category—societal responseindi-
cators—refers to measures of individual or collective action to: (a) mitigate or prevent adverse environmental
impacts arising from human activity; (b) halt or reverse environmental damage; and (c) preserve and conserve the
environment and natural resources.!! According to the OECD model, indicators of each type and category are then
identified for specific environmental issues, ranging from climate change to soil degradation.2

Virtually the same framework has been adopted by Environment Canada. In areport released in 1991,13 Envi-
ronment Canada put forward 43 indicators in eighteen environmental issue areas for discussion purposes. These
served as the basis for consultations with government departments, stakeholders and members of the public.24 At
present, and as a result of consultations, work is proceeding on the devel opment of indicators for sixteen environ-
mental issues.’s

With a single exception, none of the indicators identified by OECD or Environment Canada are directly
related to enforcement or compliance programs. The 1994 OECD report does refer to pollution control and abate-
ment expenditures as a non-specific societal response indicator to be used asa“...general indicator of a country’s
financial efforts directed at controlling and reducing environmental pressures from pollution....” 16

Environment Canada has identified three key goals for its compliance and enforcement programs: () target-
ing of serious offenders; (b) maintaining a high level of compliance; and (c) recognition of performance |eaders.'”
In relation to these objectives, the following performance measures were identified: () compliance rates for envi-
ronmental regulations and laws; (b) numbers of enforcement actions; and (c) trends in incidence of poaching and
illega tradein wildlife.18

The Provinces!®

For the most part, Canadian provinces are also at the preliminary stage when it comes to both the devel opment of
indicators for enforcement and compliance programs generally and, more specifically, the use of PRIs.

The most recent business plan for Alberta Environmental Protection (AEP), for example, sets out perfor-
mance indicators for the department’s three primary program objectives, none of which dea directly with its
enforcement and compliance program.? According to AEP personnel, performance indicators for enforcement and

9 Allen Hammond et al., Environmental Indicators: A Systematic Approach to Measuring and Reporting on Environmental Policy Per-
formance in tne Context of Sustainable Development 10 (1995).

10 |d.
11 Environmental Indicators, supra, note 5 at pp 11-12.

12 The complete list of environmental issues (for which indicators were identified) given in OECD’s 1994 report is as follows: climate
change, ozone layer depletion, eutrophication, acidification, toxic contamination, urban environmental quality, biodiversity, land-
scapes, waste, water resources, forest resources, fish resources, soil degradation, and general indicators nor related to any specific
environmenta issue. Organization for Economic Co-operation and Development, supra note 5, at 12—15.

13 qupranote 7.

14 Environment Canada, Canada’s National Environmental Indicator Series (Online: Environment Canada's Folio WWW Server:
<http://www1.ec.gc.ca/~ind>, accessed 15 July 1998).

15 1d. at 2.
16 Environmental Indicators, supra, note 5 at p. 136.

17 Environment Canada, Environment Canada: Business Plan 1996/97 TO 1999/2000, (Online: Environment Canada, The Green Lane:
<http://www.doe.calbusplan/en/chapt_2.htm#results>, accessed 15 July 1998).

18 |d.

19 This section is based upon areview of the legislation, policies and programs of three sample jurisdictions: Alberta, British Colum-
biaand Ontario.

2 The three goals are: (1) to protect and maintain Alberta's high quality air, land and water for the health and enjoyment of Albertans;

(2) to manage Alberta's renewable resources for the continued prosperity and benefit of Albertans; and (3) to protect and manage
Alberta’s natural heritage for present and future generations.
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compliance programs associated with the (Alberta) Environmental Protection and Enhancement Act (AEPEA)2
are under development but have not, as yet, advanced to the implementation stage.?2 At a program level, numbers,
types and outcomes of enforcement responses are tracked, as are calls from the public. AEP program staff use
these statistics to give an overview of the enforcement landscape, including current issues, the response of indus-
try and the public to these issues, the impact of investigation and enforcement activity, and so on.2 It has been sug-
gested that these sorts of measures may, at some future date, be incorporated as indicators.2

In Alberta, there are currently three waysin which the public can have direct input into the Pollution Control
Division (the division responsible for enforcement activities under AEPEA):% (1) through the 24 hour PERT lineZ;
(2) by contacting the Division directly; and (3) by applying for as.186 investigation.2” On aless regular basis, par-
ticipants from stakeholder organizations (environmental or industry organizations for the most part) and from the
public at large are asked to respond to new legidation, policy or program initiatives. As well, compliance by
approval holders is regularly monitored by the Department, and the Pollution Control Division is alerted in the
event of non-compliance.

Though not used nor identified as performance indicators per se, stakeholder and public input frequently
prompt an enforcement response and, more generally, form part of the context in which enforcement and compli-
ance work is undertaken. In addition to a one-on-one response, all calls to the PERT line are reviewed daily by
inspectors and regularly by the Director of Pollution Control. If atrend or persistent problem becomes apparent,
steps will be taken to address it in a comprehensive and proactive way. The same holds true for all complaints
received by the division, regardless of the manner in which they are received.?

The situation in Alberta regarding environmental enforcement and compliance program indicators appears
consistent with that in Ontario and British Columbia. According to staff responsible for securing compliance with
Ontario’s Environmental Protection Act, the impact of their enforcement program is measured informally by
“...traditional methods such as the number of prosecutions and the number of fines,” while the impact of the com-
pliance program has been measured by the “...traditional method of monitoring complaint response (i.e. are they
still complaining).”2 Although performance measures have been developed for the Ministry of Environment and
Energy, indicators for enforcement and compliance programs are not among them.® Enforcement of rules, how-
ever, isone of the strategies identified for achieving environmental protection:

We will monitor and enforce the rules that protect our air, water and land. While continuing to be tough on pol-

luters, we will work with other groups to prevent pollution and to achieve common environmental objectives. This

includes inviting private enterprise, communities and individuals to find innovative solutions to environmental
issues. These solutions will complement existing regulatory approaches. 3t

21 SA. 1992, c. E-13.3 as above mentioned. This Act is the primary pollution prevention—pollution control legislation in effect in
Albertaand is administered by Alberta Environmental Protection.

22 personal communication, Aniko Szojka-Parnell, Strategic Management and Evaluation Branch, Alberta Environmental Protection
(April 1997).

23 Personal communication with Jillian Flett, Compliance Branch, Pollution Control, Alberta Environmental Protection (April 1997).
24 qupra note 22.
25 gqupra note 23.

26 PERT is the acronym for the Pollution Emergency Response Teams (one each in Edmonton and Calgary) operated by the Pollution
Control Division.

27 Section 186 of AEPEA allows any two resident Albertans over the age of 18 to apply for an investigation of a suspected violation of
the Act or regulations.

28 Qupra note 22.
29 Correspondence from the Ministry of Environment and Energy, Investigations and Enforcement Branch (13 June 1997).

30 ONTARIO, Ontario Government Business Plans: Ministry of Environment and Energy:1997-98(Online; Government of Ontario:
<http://www.gov.on.ca/M B S/english/press/plans/ene.html#performance>, accessed 15 July 1998).

Sl |d. at p.4
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Ontario is somewhat unique in that public involvement in environmental decision-making, including
enforcement, occurs through a separate statute, the Environmental Bill of Rights 1993,32 under the administration
of the Environmental Commissioner for the province. As yet no specific measures have been developed to assess
the impact of that legislation on environmental enforcement and compliance programs, although the number and
nature of comments received in response to postings on the environmental registry are tracked, as are requests for
amendments to existing or new policy and legidation.®

The Pollution Prevention Program of the British Columbia (BC) Ministry of Environment, Lands and Parks
is currently responsible for monitoring and promoting compliance with permits and approvals issued under the
Waste Management Act,3 the primary pollution control legislation in that province.®s The Ministry is in the
process of identifying and refining program performance measures. At present, enforcement program evaluation,
including monitoring of enforcement activities and public complaints and concerns, is undertaken by Pollution
Prevention program staff and conservation officers.3

Public input into enforcement activities is restricted to reports or complaints to regiona offices directly or
through the ORR (Observe, Record and Report) program.3” Depending upon the circumstances, complaintswill be
initialy investigated by Pollution Prevention staff with or without the involvement of a Conservation Officer. The
number and type of complaints are monitored and reviewed on a regular basis. As in Alberta, members of stake-
holder organizations and the public at large are routinely involved in consultations about legislative, policy or pro-
gram initiatives.

BC's Five Year Action Plan 1997-2001 for the Pollution Prevention Program released last September does
provide for the use of “client” and stakeholder surveys as an indicator of the quality of service provided through

the program. The BC Ministry of Environment, Lands and Parks is in the process of identifying and refining per-
formance measures. Several PRIs are included in the list of potentia performance measures, for example:3

« industry, resource user and public attitudes towards compliance (outcome indicator of pollution
prevention, enforcement and compliance);

« number of industry stewardship programs: () initiated, (b) approved, or (c) implemented
(output indicator of industry stewardship related to pollution prevention and remediation); and

< number of pollution prevention plans (a) requested by industry, (b) initiated, (c) approved, or
(d) implemented (output indicator of pollution prevention initiatives related to pollution prevention
and remediation).

In addition, the Ministry is considering performance measures for: public consultations and meetings; public
and client surveys; general public information correspondence, inquiries and complaints; public and industry pro-
ject agreements and participation in volunteer programs.?

%2 5.0. 1993, c.28.

33 personal communication, David MacRobert, in-house counsel for the Environmental Commissioner of Ontario (May and July
1997).

3 SB.C. 1982, c.4l.
35 Personal communication with Ted Sheldon and Greg Cheesman of the BC Ministry of Environment, Lands and Parks (May 1997).
36 d.

37 This program operates two toll free numbers, 24 hours a day, 7 days a week. Callers are encouraged to report violations of federal
and provincia environmental laws. The program is sponsored by the BC Ministry of Environment, Lands and Parks; the Department
of Fisheries and Oceans Canada and the BC Wilderness Federation.

38 Personal communication, Ted Sheldon, Senior Evaluation Analyst, BC Ministry of Environment, Lands and Parks (May 1997).
39 .
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3 The Potential of PRIs as Measures of the Effectiveness of Environmental

Enforcement and Compliance Programs, Policies and Strategies

This section addresses two fundamental questions: (1) are PRIs a useful measure of environmental enforcement
programs, and (2) what is required to realize the potential of PRIs?

3.1 Evaluation of PRI Effectiveness

311

Two sources may be consulted regarding the issue the of the utility of PRIs: (&) experts, including academics who
study and practitioners who work with performance indicators; and (b) the source of PRIs, namely the people and
institutions whose behaviors, attitudes and opinions make up the response base.

Aswas previously noted, existing literature has little to say about PRIs or, for that matter, performance indi-
cators in general when it comes to environmental enforcement and compliance programs. Notwithstanding this
deficiency, characteristics of useful indicators have been identified. What follows is the application of these char-
acteristics or criteriato PRIs as measures of the effectiveness of environmental enforcement and compliance pro-
grams.® In applying these criteria, reference will aso be made to the comments and observations of stakeholders
and government personnel interviewed for the purposes of this paper.4:

Criterion #1: Accurate and Relevant

To be useful, indicators must relate to and be consistent with program objectives and must be an accurate measure
thereof. With respect to environmental enforcement and compliance programs, the question is: are there measures
of behaviors, attitudes or opinions that are: (a) relevant to existing objectives of environmental enforcement and
compliance programs, policies and strategies; and (b) accurate, in that they are both valid and reliable?

To the extent that environmental enforcement and compliance programs, along with other government pro-
grams, policies and strategies, are to be transparent and publicly accountable undertakings, public response, in the
form of behavior or expressed opinions and perceptions, is clearly arelevant and, arguably, necessary indicator of
success. One of the results Environment Canada wishes to achieve through its compliance and enforcement pro-
gram over the next several years, for example, is that: “Canadians understand the law, know what is expected of
them, and believe the law to be effectively enforced” .42 The relevance of public perception is clearly apparent and
the use of a PRI might reasonably be assumed. Interestingly, PRIs are not included in the set of program mea-
sures.”3 The reason for this may be that neither public responses nor measures thereof are universally considered to
be either reliable or accurate. Several of the government personnel and most members of industrial associations
interviewed for the purposes of this paper considered the general public to be either misinformed or poorly
informed. Conseguently, these respondents assigned little or no value to public behavior, attitudes or opinions.
Representatives of various industrial associations were also inclined to believe that the attitudes and perceptions of
members of environmental nongovernmental organizations (ENGOs) were inevitably colored by political agendas
and hence of little value. Members from all groups, including ENGOs, expressed concern about the reliability of
opinion polls and surveys as measurement tools on the grounds that the questions tended to be too vague, on the
one hand, or biased, on the other, and that interpretation was likely to be influenced by the identity of the commis-

sioning agency.

40 See comments associated with note 5, above.
41 See Appendix B for alist of persons interviewed.
42 qupranote 17, at p. 7.

43 1d. The proposed measures are: (a) compliance rates for environmental regulations and law, (b) number of enforcement actions and
(c) trends in poaching and illegal trade in wildlife.
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Criterion #2: Useful and Meaningful

PRIs must summarize and simplify information about enforcement and compliance programsin away that is use-
ful to regulators and meaningful to the general public.

It is difficult to predict the ability of any one PRI to satisfy this criterion. Certainly PRIs have been used
informally by environmental enforcement personnel for some time. A good example is the use of numbers and
types of enforcement responses to gage activity (output). Another isthe use of compliance ratesto assess the effec-
tiveness of compliance and enforcement strategies. All three jurisdictions reviewed for the purposes of this paper
reported that they monitored both of theseindicators. It isinteresting to note the reaction to these measures by non-
government stakeholders interviewed for the purpose of this paper. Members of industrial associations expressed
concern that non-compliance may be a function of unreasonable standards and thus may not bear any relation to
enforcement activity; similarly, numbers of enforcement responses may not be an appropriate measure of the effec-
tiveness of such activities. ENGOs were concerned about the validity of compliance rates based upon self-moni-
toring and reporting by industry. Members from both groups were somewhat skeptical about the ability of
government agencies to be objective in assessing their own performance, even with the use of established indica-
tors. Both groups indicated that they would have more confidence in an independent evaluator, for example an
environmental ombudsman. Given these responses, it appears that in order for a PRI to be meaningful, there must
be a clear and undisputed link between what is measured and program objectives. The measurement tool itself
must be perceived as being valid and the interpretation of results must be, and be perceived to be, unbiased.

Criterion #3: Responsive To Change

A useful public response indicator is one that is capable of measuring change in behaviors, attitudes and opinions
over time. As with the second criterion, it is likely that individual PRIs will satisfy this criterion to a greater or
lesser extent It isimportant that the change measured be relevant; in other words, that it be, at least in part, a con-
seguence of enforcement and compliance activities.

Criterion #4: Administratively Feasible

In order to be administratively feasible, PRIs must make effective and efficient use of available resources. Some
government personnel interviewed were of the opinion that PRIs might be “more trouble than they were worth” —
indicating, perhaps, that the effort needed to develop, implement and interpret useful PRIs was not justifiable,
given the availability of other enforcement and compliance indicators, such as compliance rates and numbers of
successful prosecutions.

3.2 Suggestions to Implement Effective PRIs
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Developments in three areas are necessary to ensure progress towards the effective use of PRIs as measures of
environmental enforcement and compliance programs. These areas are: (1) use of existing tools and methodolo-
gies; (2) communication; and (3) interpretative models. Each is discussed below.

Existing Tools and Methodologies

As previously noted, environmental enforcement and compliance agencies are currently using behaviors, attitudes
and opinions either as (a) informal indicators of the effectiveness of their programs, policies and strategies; or (b)
indicators of the issues, peopl€e's priorities and concerns, and so on. Awareness of the relevance of PRIs exists;
what is required is a concerted effort to improve the collection and analysis of public responses. For example,
when polls or surveys are commissioned by an environmental agency, specific questions particularly relevant to
enforcement and compliance could be devised with the input of personnel responsible for those programs. While
public perceptions of the adequacy of enforcement activities appear to be regularly canvassed by independent
polling companies, all three groups surveyed for the purposes of this paper indicated that the questions asked of
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respondents were typically so vague and genera as to be virtually meaningless.#* The use of focus groups, a not
uncommon practice, to target attitudes and opinions about environmental enforcement and compliance programs
might also be undertaken on amore regular basis to supplement the information generated through polls and sur-
veys. One source of participants might be people who call environmental complaint or report lines.

Communication

There are two aspects to the communication issue: () communication within and between government depart-
ments; and (b) communication between departments and the public.

Enforcement and compliance personnel need more input into and more feedback from those responsible for
communications and public relations. As indicated above, questions to be asked through polls and surveys require
further refinement to be useful as sources of information about the impact of enforcement and compliance pro-
grams, policies and strategies. Feedback to enforcement and compliance programs about the results and the signif-
icance of polling results is equally important. If the reported practices of the three sample jurisdictions are
representative, such two-way communication does not appear to be the norm.

As previoudly described, there is some reluctance to rely upon public response as a measure of the effective-
ness of enforcement and compliance programs, partly because of a belief that public perceptions are not based on
“thefacts” Thereis aneed to disseminate accurate information to the public from a credible source in a meaning-
ful manner. Stakeholdersinterviewed for the purposes of this paper were asked what factors they consider in deter-
mining the adequacy of enforcement and compliance programs. The resulting list included the following:

« the nature of the standards enforced: are they reasonable and attainable?

« the state of the environment: were environmental objectives actually met?

* degree of compliance;

« number of enforcement activities compared to the degree of non-compliance;
« the outcome of prosecutions;

* the source of information used to determine compliance and the state of the environment:
is the information objective and reliable?

* resources available for enforcement and compliance program activities; and

 consistency of enforcement activities: are like offenses being treated alike regardless of the nature
of the activity, location or offender?

With respect to sources of information, both industrial associations and ENGOs rated the reports of indepen-
dent auditors (for example, an environmental ombudsman) and academics (particularly if they appeared in peer-
reviewed journals) as the most credible sources of information about the environment. Both groups agreed that
media reports (newspapers, magazines, radio or television shows) were the least credible source of information,
although ENGOs viewed them somewhat more favorably than did industry. The groups disagreed about the rela
tive merits of government-generated information, with industry rating it as being of mid- to high-credibility, and
ENGOs rating it as having mid- to low-credibility. Industrial associations did not find ENGO-generated informa-
tion to be of much value (too sensational and tied to an agenda) and ENGOs were highly suspicious of industry-
generated information.

44 For example the following, reported in the Decima Quarterly Report, Summer 1986: “ Generally speaking, how would you describe
the penalties imposed on companies that are found guilty of violating environmental regulations? Would you describe the penalties
as: too severe? about right? not severe enough? no opinion?’
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Comments such as these highlight the need to revisit both the content of communications to the public and
the manner in which these are delivered. Specifically, are members of the public able to access information about
environmental enforcement and compliance programs, and is this information, in their opinion, credible and rele-
vant?

Interpretive Models

While clearer questions and credible information may be partial remedies for improving the relevance and relia-
bility of PRIs based upon attitudes and opinions, it is the interpretation of behaviors that is problematic. As
expressed by one regulatory respondent to the survey: assuming that calls (complaints) into the department are to
be used asa PRI, should our target be fewer calls or more? What do numbers of calls, or for that matter, other types
of behavior tell us about the impact of enforcement and compliance program activities?

Regulators interviewed for the purpose of this paper uniformly raised the lack of an interpretive or analytic
framework as abarrier to the use of public responses, particularly behaviors, asindicators. Current literature offers
no solution. None of the sources reviewed address the issue of interpretation.

It appears that this particular deficiency must be addressed through directed research undertaken by behav-
ioral and socia scientists, or other knowledgeable experts.

Concluding Comments

While the identification and use of PRIs to measure enforcement and compliance programs clearly needs some
work, it isimportant to keep in mind that public responses in the form of behaviors, attitudes and opinions, are, in
many ways, known quantities. Over the past several years, governments have devel oped considerable expertise in
communicating and consulting with those to whom they are ultimately accountable. It is this expertise that can be
put to work to refine PRIs.

Academics can be sources of information about the development of sampling instruments and interpretive
models, with the private sector a source of practical expertise, particularly in implementing the proposals of the
academics.

In short, implementing a process of effective PRIsis not necessarily a complex or costly undertaking. It can
in some instances be limited to a onetime-only exercise, depending on the purpose; for example, to seek public
views on a particular enforcement program or tool. On review of current government communications and out-
reach programs, it appears that much of the expertise already exists. All that may be needed is addition of targeted
initiatives to supplement staff skills and budgets to ensure effective utilization of public opinion on enforcement.



Public Response Indicators as Measures of Effective Environmental Compliance
and Enforcement Programs, Policies and Strategies: A Survey and Analysis of Canadian Experience Ad

Appendix A: Questionnaires

A.1 Government

1. How do you currently measure the success of your enforcement programs ? Is this different from
the ways in which you measure the success of your compliance programs?

2. Inwhat ways does your legidation provide for public and stakeholder involvement in enforcement
and compliance? What provision is made at a policy level? How are opportunities for involvement
provided at a program level?

3. What are the effects of stakeholder and public involvement upon enforcement and compliance
programs? To your knowledge, are these effects different, or are they considered differently, from what
they were in the past?

4. What, if anything, do you think public and stakeholder involvement brings to the assessment
of enforcement and compliance programs?

5. Onascale of 1-5 (1 being most effective) how effective are the following ways of bringing a concern
about a particular issue or event to the attention of government:

contacting environmental protection officials directly;

arranging a meeting with environmental protection officials to discuss the situation;
contacting the medig;

contacting general enforcement agencies (i.e. the RCMP);

formally requesting an investigation;

contacting the Minister responsible directly; and

- contacting MP or MLAs directly.

Are there other, more effective ways of accomplishing this?

6. Are behaviors, attitudes and opinions useful performance measures of environmental enforcement
and compliance programs? Under what circumstances could social responses be useful indicators
of performance? Should social responses be used to measure performance?

7. How do you currently determine and track public and stakeholder attitudes about enforcement?
About compliance? Is this different from what was done in the past?

8. Are polls and surveys meaningful indicators of attitudes and opinions? Why or why not?
Are some polls more useful than others?
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10.

On ascale of 1-5 (1 being the most credible) how credible are the following sources of information
about compliance and enforcement?

reports, summaries by an independent auditor, for example, an environmental ombuds-
man;

government performance reports;
government reports, summaries;
industry reports, summaries;
monitoring data—industry;
monitoring data—government;
ENGO reports, summaries,
academic reports, summaries,
newspaper or magazines; and

radio or television reports, programs.

On ascale of 1-5 (1 indicating the most impact) what impact would the following government activities
have on public views about enforcement and compliance?

releasing reports by independent auditors, such as the report of an environmental
ombudsman;

releasing annual performance reviews,

releasing government information in the form of news releases, newdletters, etc.;
holding seminars, workshops or meetings;

participating in trade shows;

participating in conferences; and

responding to individual inquiries, complaints.

Would your answer be different if you were attempting to affect the views of industry? Of ENGOs?
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A.2 Stakeholders (ENGOS, I ndustry)

1. Who do you think is responsible for ensuring compliance with environmental standards?
Who is responsible for enforcement? Who should be responsible for compliance programs?

2. What factors do you consider in order to decide whether enforcement and compliance programs
are acceptable or not?

3. Do you usethe following sources of information? How credible a source is each of these?

Use Credibility

1 (low)-5 (high)
reports of independent auditors, like
an environmental ombudsman

government annual performance reports
government reports, summaries
industry reports, summaries

monitoring data—industry

monitoring data—government

ENGO reports, summaries

academic reports, summaries
newspapers or magazines

radio or television programs

Other?

4. Onascaleof 1-5 (1 being the most likely) which of the following actions would you likely take
to bring forward a concern about a particular issue or event:

contact an independent “watch dog” agency, for example, an environmental ombudsman,;
contact environmental protection officials directly;

arrange a meeting with environmental protection officials to discuss the situation;
contact the responsible Minister directly;

contact the media or attempt to bring the issue to the public’s attention in other ways;
report an offense to general enforcement agencies (i.e. the RCMP);

if possible, request aformal investigation;

contact your MLA or MP.

Which of the aboveismost likely to influence government?What, in your opinion, isleast likely to influ-
ence government? What would be the most likely way of bringing positive comments to the attention of:
(a) government officials? (b) politicians? (c) the public?

5. Do you believe that you are able to influence government enforcement and compliance activities:
(a) at apolicy level? (b) with respect to their general programs? (c) with respect to a particular event
or issue? Is your influence more or lessthan it was in the past?
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10.

Do you believe that you are able to influence other stakeholders' attitudes, opinions, and behaviors?
The public’'s?

Do you believe that social response indicators currently influence enforcement and compliance
activities: (a) by government? (b) by the regulated community?

Do you think that it isimportant to involve stakeholders in the development of enforcement
and compliance programs? With the assessment of these programs? How about the public?

What could be done at a government level to promote involvement of stakeholders and the public
in the assessment of environmental enforcement and compliance programs?

Are polls and surveys useful ways of assessing public and stakeholder attitudes about enforcement
and compliance programs? Are some polls or surveys better than others?
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Appendix B: List of Questionnaire Respondents (interviews or written reply)

B.1 Government

B.2

1

David Bradbury, Program Manager Investigations and Enforcement Branch, Ontario Ministry
of Environment and Energy.

Greg E. Cheesman, Pollution Prevention and Remediation Branch, British Columbia Ministry
of Environment, Land & Parks.

Jillian Flett, Head, Compliance Branch, Alberta Environmental Protection.
Aniko Szojka-Parnell, Strategic Management and Eval uation Branch, Alberta Environmental Protection.

Ted Sheldon, Senior Evaluation Analyst, Corporate Policy, British Columbia Ministry of Environment,
Lands and Parks.

Stakeholders

Note: Questionnaires were sent to identified contacts for environmental and industrial associations listed in

e L O e <
© © N o o A~ W N P O

© © N o 0o M~ W DN P

environmental directories covering Alberta, British Columbia and Ontario. Associations were selected
if aninterest in enforcement, law or policy was indicated.

Kerry Brewin, Trout Unlimited.

Jake Brooks, Independent Power Producers’ Society of Ontario.
Brian Brown, Central Interior Logging Association.

Jim Fisher, Ontario Mining Association.

Judy Huntley, Bert Riggall Environmental Foundation.

Grey Jones, Western Canada Wilderness Committee.

Allan Laws, Canadian Association of Oilwell Drilling Contractors.
Brennain Lloyd, North Watch.

Frank Markson, Fort Saskatchewan Regional Industrial Association.

. Greg Norman, Ducks Unlimited Canada.

. Basil Seaton, Jasper Environmental Society.

. John Sheehan, Friends of the Peace, Peace River Environmental Society.

. Peter Sheering, Alberta Wilderness Society.

. Brian Staszenski, Environmental Resource Centre.

. Neil Shelly, Director, Environmental Affairs, Alberta Forest Products Association.
. Andrea Stevens, Northwest Wildlife Preservation Society.

. Jane Stock, British Columbia Nurseries Association.

. Cliff Wallis, Canadian Nature Federation.

. Sally Ulfsten, Stop and Tell Our Paliticians.
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Appendix C: Other Sources Consulted

1. David MacRobert, In-house Counsel, Office of the Environmental Commissioner for Ontario.

2. Rick Smith, Office of the Commission for the Environment and Sustainable Development,
Auditor General of Canada.

3. John Stager, Professor, University of British Columbia.

4. John Thompson, Senior Policy Advisor, Natural Resources Conservation Board,
Government of Alberta.

5. Elizabeth Murphy-Walsh, Acting Director of Review & Program Evaluation Branch,
Environment Canada.

6. GinaZsombar, Consultant, Communications Division, Alberta Environmental Protection.

7. Kernaghan Webb, Senior Policy Analyst & Project Team L eader, Office of Consumer Affairs Industry
Canada.
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1 Introduction

The following report is a contribution to a project undertaken by the North American Commission for Environ-
mental Cooperation which examines the effectiveness of government enforcement policies and strategies. The
major focus is on the measurement and evaluation of the means to ensure compliance with environmental stan-
dards and, thus, the development of enforcement indicators. This report was commissioned to collect information
on enforcement indicators for environmental law in the European Union (EU) and its Member States.

Enforcement of environmental law is a complex matter, further complicated in the EU because of the inter-
relationship between European environmental policy and the national environmental legal systems.

EU environmental policy—mostly contained in directives—requires implementation and enforcement by the
Member States. However, the EU requires a system of monitoring and control to ensure that itslegal instruments
are correctly implemented and enforced. Enforcement of environmental law in the EU takes place at various levels
of government.

It is not the intent here to describe in detail the systems of enforcement with regard to all Member States.
Time constraints did not allow the research necessary for such a comprehensive study. Furthermore, reflection on
enforcement problems and development of enforcement policies and strategies are new and often thorny undertak-
ings; to get full and accurate information is difficult and time-consuming. Thisreport, therefore, isafirst and mod-
est review of this complex issue.
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Environmental Law in the European Union and its Member States

2.1 The Interplay between European Union Environmental Policy

and National Environmental Legislation of Member States

Environmental law in the European Union is no longer a purely national matter for the Member States. The Euro-
pean Union has been given considerable competency in environmental law, which it has used to enact its own envi-
ronmental legislation in ailmost all areas of environmental protection. Since 1973, five action programs have been
adopted, the most recent in 1993 entitled “ Towards Sustainability. A European Community Programme of Policy
and Action in Relation to the Environment and Sustainable Development” . The areas in which the European Union
has adopted environmental legislation are usually classified as follows:

 genera matters, including environmental research, environmental information, environmental impact
assessment, land-use planning, emergency planning, institutional matters, and financial issues,

« air pollution and noise control, including air pollution control, ozone layer protection, climate change
issues, and noise abatement;

 nuclear energy and protection against radiation;

 energy issues;

« hazardous substances, including chemicals, fertilizers, pesticides, and biotechnology;
* waste management;

« water resource protection, including drinking water, surface water, groundwater, coastal and marine
waters; and

* nature conservation, including species protection, habitat protection, agriculture and forestry issues,
and soil protection.

The common environmental policy of the European Union which leads to legally binding instrumentsis no
substitute for the national environmental policies and laws of the Member States. The common European environ-
mental policy is not exclusive. Responsibility for environmental protection is shared between the Union and the
Member States. The division of responsibilities follows the classical rule of concurring jurisdiction: where the
European Union has not taken action, the Member State remains responsible. If the European Union has taken
action, the competency of the Member Statesis limited. In such a case, the European Union rule prevails and the
national rule of the Member State is no longer applicable.

There are exceptions to thisrule. The provisions of the Treaty Establishing the European Community, which
provide the basis for European environmental policy, allow for stricter protection at the national level of the Mem-
ber States. The requirement, however, is that national measures must not jeopardize the objectives of the common
environmental policy, and that the Member State in question must communicate the national measure to the Euro-
pean Commission. Sometimes the directives address the problem specifically and concede authority to the national
measures of the Member States, particularly when these provide stricter environmental protection.

Another basic principle is the principle of subsidiarity, which is now explicitly provided for in the Treaty
Establishing the European Community. Article 3(b), inserted by the Maastricht revision of the Treaty, providesin
its second paragraph:

In areas which do not fall within its exclusive competence, the Community shall take action, in accordance with the

principle of subsidiarity, only if and in so far as the objectives of the proposed action cannot be sufficiently

achieved by the Member States and can therefore, by reason of the scale or effects of the proposed action, be better
achieved by the Community.
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Most measures taken by the European Union are in the form of directives and, to alesser extent, regulations.
Directives are addressed to the Member States and are binding with regard to their objectives. The Member States
decide on the measures to be taken to achieve these objectives. Regulations, on the other hand, are directly applic-
ablein the Member States. Regulations are often used to implement international conventions to which the Union
is a party, for example, the Convention on International Trade in Endangered Species (CITES) or the Montreal
Protocoal.

Enforcement of European Environmental Policy

It should be noted here that three steps are necessary to enforcement of European environmental policy, the first
two being:

« transposition of the European directivesto national environmental law of the Member States
(“implementation”); and

 application (“enforcement”) of the law as transposed to the national law of the Member States.

The generd principleisthat the Member States are responsible for enforcing European environmental policy.
The Treaty Establishing the European Community contains a specific reference to this principle in its environmen-
tal chapter. Article 130 s (4) provides:

Without prejudice to certain measures of a Community nature, the Member States shall finance and implement the
environment policy.

The third step istaken at the European Union level. The European Commission is given certain responsibili-
ties and means to monitor implementation and enforcement of environmental policy by and in the Member States.
They are described in greater detail in the next chapter.
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European Environmental Policy and its Enforcement
Basis of European Environmental Policy

Before the modification of the European Treaties by the Single European Act, which became effective on 1 July
1987, there were no explicit provisions in the Treaties concerning European environmental policy. The European
environmental policy was based on the general clause of Article 235 of the (then) EEC Treaty which gave the Com-
munity al the powers to take the measures necessary to achieve its objectives. The political consensus which
existed since the early 1970s, that the European environmental policy was necessary, helped to overcome the legal
gap and, consequently, there were no real disputes about a basis for a European environmental policy.

The Single European Act of 1 July 1987 added explicit provisions regarding European environmental policy
to the EEC Treaty (Article 130 (r), (s), and (t) EEC Treaty). The three articles regulated objectives, principles and
the decision-making of the European environmental policy.

Another provision which was also added to the EEC Treaty (Article 100 (a)) should be mentioned here. This
article concerns the harmonization of national laws and regulations of Member States for purposes of achieving
harmonization of the internal market. Environmental laws and regulations of Member States may require harmo-
nization as well. Consequently, alarge number of European directives were based on Article 100 (a).

The Treaty of Maastricht (“Maastricht”)establishing the European Union, in force since 1 November 1993,
again modified the provisions concerning European environmental policy. The amendments mainly concerned the
decision-making process. Before Maastricht, directives based on the environmental policy chapterrequired una-
nimity for their adoption. Under Maastricht, most of the decisions are taken by a qualified majority. This proce-
dure, called the “cooperation procedure” (Article 189 (c) EC Treaty), also gives more power to the European
Parliament. For some areas (taxes or land-use planning), unanimity continues to be necessary.

The most recent revision of the EC Treaty (by the “Treaty of Amsterdam” of 2 October 1997, to be ratified
by all Member States of the EU) also concerned environmental policy. The first, and more formal aspect, isthe re-
numbering of the Articles of the EC Treaty. The relevant provisions, after the entry-into-force of the Treaty of
Amsterdam, will be: Articles 174, 175, 176 (instead of Articles 130r, 130s, 130t) and Article 95 (instead of Article
100a). The second aspect concerns the basis of the European environmental policy laid down inArticle 174 (new).
The requirement that environmental policy be integrated with other policies of the Community has been deleted.

A third point concerns the decision-making procedure. According to Article 175 (new), the “ co-decision pro-
cedure” replaces the cooperation procedure. The “co-decision procedure’ further strengthens the vote of the Euro-
pean Parliament. It is a procedure applying the qualified majority rule. The exceptions provided for in the
Maastricht Treaty continue to exist. Unanimous decisions are required concerning taxes, land-use planning, water
resource management, and energy policy.

The following chapters of thisreport continue to refer to the numbering in the revised EC Treaty (i.e., the EC
Treaty as modified by Maastricht).
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3.2 Enforcement of European Environmental Policy: The General Rule

Enforcement of European environmental policy involves transposition of directives to national laws of Member
States and application of these transposed directives, as well as enforcement of regulations which are directly
applicable in the Member States. It is the task of the European Commission to monitor the enforcement of Euro-
pean environmental policy. Article 155 of the EC Treaty provides:

In order to ensure the proper functioning and development of the Common Market the Commission shall: ensure
that the provisions of this Treaty and the measures taken by the institutions pursuant thereto are applied...

It should be noted that Article 155 speaks of “application” of the European law, which means that the Com-
mission not only must monitor the transposition into national law but also the application of the transposed law and
the regulations.

In practice, the monitoring activity of the Commission relates to the following three aress:

» whether the measure of the European environmental policy has been transposed into national law;
« whether the transposition into national law was timely, comprehensive and correct; and

« whether the transposed law is correctly applied in the Member States.

The sources of information avail able to the European Commission to monitor compliance with the Directives
are the following:

« the notifications received from the Member States concerning the transposition into national law;
« direct complaints to the European Commission, mostly by citizens and environmental groups;
¢ questionsraised in the European Parliament; and

* petitions addressed to the European Parliament which the Parliament passes on to the Commission
for response.

The European Commission has two key processes it may utilize to monitor enforcement activities of its
Member States. The Commission may hold informal consultations and negotiations with the Member State which
is alleged not to comply with European measures. Second, the Commission may initiate the forma non-compli-
ance procedure which is provided for in Article 169 of the EC Treaty. This formal procedure consists of several

steps:
< communication with the Member State in question requesting a statement by the Member State;

« statement by the European Commission which gives reasons why the Commission believes that the
Member State in question has violated European law, this statement being addressed to the Member
State;

« if the Member State does not comply with the requirements contained in the statement of the
Commission, the Commission may sue the Member State before the Court of Justice of the European
Union.

A5-9



Indicators of Effective Environmental Enforcement: Proceedings of A North American Dialogue

3.3 Measures to Improve Enforcement of European Environmental Policy
3.3.1 Reporting Directive 1991

Reporting on the implementation or transposition of European measures is an important instrument of monitoring
compliance. In practice, reporting on implementation has often been inconsistent. In the past, reporting require-
ments outlined in the various directives were different. Sometimes reporting was required, sometimes it was not.
Sometimes the requirements regarding the contents of the reports varied, as did the requirements for the frequency
of reporting.

In 1991, in order to harmonize reporting requirements, the Council adopted a Directive on “standardizing
and rationalizing reports on the implementation of certain directives relating to the environment” (Directive
91/692/EEC; Official Journal of the EC L 377, p. 48, 31 December 1991). It reformulated the reporting provisions
for anumber of directives and also established a committee to assist the Commission in its monitoring functions.

The Directive provides that for most EC environmental policy directives, Member States must submit reports
every three years. Reports shall be drawn up on the basis of questionnaires or outlines drafted and sent by the EC
Commission six months prior to the start of the period to be covered by the reports. The reports themselves shall
be submitted within nine months of the end of the three-year period covered.

With regard to Directive 76/160/EEC (Directive concerning the quality of bathing waters within the Com-
munity), reports must be submitted every year, based on questionnaires or outlines provided by the EC Commis-
sion, and submitted before the end of the year. The committee to assist the EC Commission is composed of
representatives of the Member States and the EC Commission.t The committee submits to the EC Commission
drafts of measures to be taken. The EC Commission, however, may take measures which are not in accordance
with the opinion of the committee. In this case the measures must be communicated in Council. The EC Commis-
sion may then defer the application of the measures, or the Council, by a qualified majority, may make a different
decision.

3.3.2 Fifth Action Programme

The Fifth Action Programme, adopted on 1 February 1993,2 addresses in a separate chapter the problems of imple-
mentation and enforcement of European environmental policy. It discusses the reasons why implementation and
enforcement of European environmental policy has been weak. The Action Programme specifies a number of fac-
tors which in past have contributed to implementation problems, including:

« alack of overal policy coherence, partly due to an evolving, sometimes shifting, agenda as the scope
of environmental policy grew, and partly because much of the environmental legislation was developed
in an ad hoc manner;

« the narrow choice of instruments, whereby perhaps too great a reliance was placed on regulation of the
“command and control” type;

* the need for unanimous agreement within the Council of Ministers, frequently necessitating political
compromise, which has resulted, in some cases, in measures which are difficult to put into practical
operation;

1 Article 6, Directive 91/692/EEC.
2 COM(92)23 final, Val. II, 27 March 1992; Council Decision 93/C/38/01, Official Journal C 138, p. 1, 17 May 1993.
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The Action Programme proposes various strategies to improve implementation and enforcement. First, sev-
erd ingtitutional proposals are made, such as the establishment of a consultative forum, an implementation net-
work, and an environment policy review group. In addition, proposals were made concerning improvement of
legidlation, implementation, integration of policies, involvement of the public, environmental liability, and involve-

the preponderant recourse to Directives as the form of legal instrument, which has often given rise to

difficultiesin their incorporation into quite widely differing national statutory codes and administrative

procedures, with consequential problems of interpretation and practical implementation; and

management inadequacies at all administrative levels, from the Community down to local authorities.3

ment of the European Environment Agency, and regarding the reports on implementation.

More specifically, the implementation and enforcement strategy provided in an Action Programme provides

asfollows:

A Consultative Forum will be established to provide for consultation and information exchange between the
industrial/production sectors, the business world, regional and local authorities, professional associations, trade
unions, environmental and consumer organisations and relevant Directorates-General of the Commission; it is
envisaged that this Forum will act as an umbrella organisation, with specialist subgroups set up as necessary to
deal with specific topics or issues. The common interest in moving towards sustainability and the need to
increase levels of awareness and consensus in the application of shared responsibility underline the importance
of this Forum.

. An Implementation Network [will be establilshed] comprising representatives of relevant national authorities

and of the Commission in the field of practical implementation of Community measures; it will be aimed pri-
marily at exchange of information and experience and at the development of common approaches at practical
level, under the supervision of the Commission. Without prejudice to the specific responsibilities and preroga-
tives of the Commission in regard to implementation and enforcement under Articles 155 and 169 of the
Treaty, the Network can help to promote consistency in the practical application of Community policy and
rules as between the Member States. Thiswill involve, inter alia, exchanges of information on technical devel-
opments, compliance initiatives and precautionary actions. Member States might also avail of the Network's
expertise or assistance for advice of the Network’s expertise or assistance for advice on local or national com-
pliance mechanisms, audits and reporting arrangements.

An Environment Policy Review Group comprising representatives of the Commission and the Member States
at Director-General level will be established to develop mutual understanding and exchange of views on envi-
ronmental policies and measures. It will be modeled on the Committee of Directors-General of Industry which
has been operating very effectively for a number of years past. One of its essential purposesis to fill the gap
resulting from the fact that communi cations between the Commission and the Member States on environment
issues have largely been confined to deliberation of specific proposals within the Council and exchanges in
relation to infringement proceedings.

These three dialogue groups will serve, in a specia way, to promote a greater sense of responsibility among the
principa actors in the partenariat, and to ensure effective and transparent application of measures. They are not
intended to duplicate the work of committees established by Community legislation for the purposes of follow-up

in

respect of specific measures, nor by the Commission in relation to specific fields of interest such as consumer

protection, tourism development, etc., nor by Member States for implementation and enforcement of policy at
national level. Finally, they will not substitute the existing dial ogue between industry and the Commission, which
it isintended to strengthen, in any event.

3 Towards Sustainability, Commission of the EC, COM(92) 23 final, val. 11, p. 75.
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Among the practical reformsto be undertaken will be:
Improvement in Legidation

» A more careful choice and preparation of instruments: the legislative approach may not always be the best choice
as afirst step even though it may have an essential role to play in the longer term.

» Relevant legislative measures and standards should benefit from prior consultation of the Consultative Forum
and, before finalisation of content, should be subjected to an “ enforceability assessment”.

 Environmental legislation should incorporate specific enforcement provisions, notably where standards are pre-
scribed.

 There should be a practical follow-through on all new legislation in terms of training programmes, seminars and
workshops.

Implementation

Directives adopted at Community level must be transposed in national |egislation within the time-frames decided
by the Council.

Clean-up programmes and monitoring plans agreed to in Council must be put in place in conformity with the
time-frames adopted.

All Member States that have not already done so should establish enforcement bodies and procedures to ensure
full and equal compliance with both legislative and authorisation-associated requirements.

The reporting requirements of various Directives and Regulations, recently rationalized by acomposite Directive
on reporting (Officia Journal L 377, 31 December 1991, 91/692/EEC) must be assiduously adhered to.

Because of the implications for the relative competitiveness of firmswithin the Internal Market, aswell asfor the
purposes of applying the “polluter pays principle,” a comprehensive review of fines and penalties applied in dif-
ferent parts of the Community will be carried out before end-1993.

Optimum transparency as regards implementation of legislation and, in particular, as regards authorisations for
emissionsinto the environment must be assured.

Integration of Policies

« In pursuance of the Treaty (Article 130r.2) and the objective of sustainable development, the environmental
dimension will be fully incorporated into all other Community policies.

e An assessment of the implications for the environment will be made in the course of drawing up Community
policies and legislation with special care taken in the areas of internal market, international trade, industrial,
energy, agriculture, transport, regional development and tourism.

Member States should undertake similar integration by applying environmental impact assessments to their own
plans and programmes.

Non-compliance with EC and national legislation can result in damage to the environment, as well asto property,
both in the physical and in the financia sense; it can also create distortions in competition between enterprises.
In this context, the provisions of Article 171 of the new Treaty in regard to action by the European Court in the
event of non-compliance, including the possibility of imposing alump sum or penalty payment, could have an
important incentive or corrective effect.

Involvement of the Public

* Given their right of access to environmental information (Directive 90/313/EEC [Official Journal L 158/56, 23
June 1990]) the public must be enabled to participate as fully as possible in the decision-making processes for
construction authorisations, operating permits, emission/discharge licences, etc.; they have adirect interest in the
quality of their living environment, and, in addition, can provide an important spur to good performance by com-
panies in their ares—perhaps even as employees or managers; this principle must also apply for information at
the disposal of Community institutions;
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* An accessible and efficient complaints facility should be developed at local, regional and nationa level to
improve confidence between public, competent authorities and industrial or business establishments. In this con-
text, complaints should be considered less a nuisance than a resource. They are an indication to enforcement
agencies of something amiss and can keep the competent authorities in touch with the realities of situations from
which they may be geographically remote or which they are not in a position to monitor on a continuing basis.

« Individuals and public interest groups should have practicable access to the courts in order to ensure that their
legitimate interests are protected and that prescribed environmental measures are effectively enforced and illegal
practices stopped.

Environmental Liability

The Commission has aready proposed a Directive in regard to civil liability for damage to the environment
caused by waste (Official Journal C 251 of 4 October 1989).

As soon as practicable, the Community will establish a mechanism whereby damage to the environment is
restored by the person or body who is responsible for the damage incurred; care will have be taken that the “pol-
luter pays principle” isfully respected.

Where the author of environmental damage cannot be readily identified—for instance, in the case of pollution
from diffuse sources—other mechanisms for liability-sharing should be devised.

I nvolvement of the European Environment Agency

Under the terms of the instituting Regulation, the issue as to whether the Agency should have arole in monitoring
implementation of Community measures was postponed for decision in the context of a review to be conducted
after its first two years of cooperation. However, as a generator of environmental data, as a body charged with
ensuring the quality and comparability of data, and as producer of state-of-the environment reports, the Agency
will have akey roleto play in the area of implementation and enforcement, in any event.

Reports on implementation

Finally, the Commission will continue to provide reports to the Council, the European Parliament and the general
public on the extent and quality of implementation and enforcement throughout the Community. Accordingly, as
the quantity and quality of information is improved in consequence of improved reporting by the Member States
and availability of more dependable data through the European Environment Agency, together with the potential
experience and observations of the proposed Network on practical implementation of Community measures, these
reports will serve both as a performance indicator and as an incentive mechanism for general improvement of
implementation and enforcement.*

3.3.3 Annual Reports by the European Commission on the Application of Community Law

Since the beginning of the 1980s, the European Commission has published annual reports on the state of applica-
tion of the Community law. These reports also include a chapter on the environment. The structure of the chapter

on “Environment” is as follows:s

1  Introduction

11 General situation

1.2 Notification of national implementing measures
1.3 Conformity of national implementing measures
1.4 Incorrect application of Directives

1.5 Freedom of accessto information

1.6 Environmental impact assessment

4 Towards Sustainability, Commission of the EC, COM(92) 23 fina, val. II, p. 75 ss.
5 1996 Report, Official Journal of the EC, C 303, p. 48, 14 October 1996.
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1.7 Action needed

2  Situation Sector by Sector

21 Air

2.2 Chemicals

2.3 Water

2.4 Noise

25 Waste

2.6 Nature

2.7 Radiation protection

2.8 Progressinimplementing Directives applicable to the environment

The 1996 Report notes delays in transposal of European Environment Policy, for example, with regard to the
Directives on genetically modified organisms (not transposed in Greece and Luxembourg), or atmospheric pollu-
tion from new and existing incineration plants (not transposed in Italy). The Report also noted a number of cases
where transposition was not in conformity with EC Directives. The Report concludes that action is needed to
improve implementation and enforcement of European environment legislation. The following excerpt of the
Report illustrates more specific and detailed findings:

“It is clear that the problems regarding implementation of Community environmental law thrown up in past years
reports have not yet gone away. Delays in notifying national implementing measures are commonplace and
national legislation once enacted is often not in conformity with the requirements of Community law. As for the
actual monitoring of application of Directives, the frequency of complaints and petitions is evidence that the pub-
lic are not making use of the possibility of getting administrative authorities and the courts to order measures for
the proper protection of the environment.

To improve the application of Community environment law, the Commission will focus its efforts first and fore-
most on measures to prevent infringement situations from arising. To thisend it is planning to make full use of the
committees provided for by the Directives to improve the timely transposal of Directives and the quality of trans-
posal instruments.

The Commission is aso looking into the possibility of stepping up the frequency of meetings with the national
authorities to find the quickest and most effective solutions to problems raised by complaints and petitions.

The fifth programme of action called for the establishment of a network for the application of Community envi-
ronment law. There is an informal network (IMPEL—Implementation and Enforcement of EU Environmental
Law) which has so far been active especially on questions of inspection and monitoring; there is a more and more
pressing need for awider range of activities in relation to the implementation of Community environment law, as
provided for by the fifth programme.” ¢

6 1d., p.61.
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4 European Union Measures to Improve Enforcement

of Environmental Law in the Member States

4.1 Overview

4.2

4.3

A strategy generally recognized as improving enforcement of environmental law is the involvement of the public
in administrative procedures and access to courts to chalenge administrative actions. A basic requirement for
effective involvement of the public isthe provision of information. In 1990, the Council adopted a directive on the
freedom of access to environmental information, the purpose of which is to harmonize relevant provisionsin the
laws of the Member States.

Public participation is aso addressed in two basic directives which may be considered as cornerstones of the
European environmental policy: The 1985 Directive on Environmental Impact Assessment and the 1996 Directive
on Integrated Pollution Prevention and Control.

Another approach to improve enforcement is to stimulate the self-responsibility of business. One economic
instrument used in a number of industrialized countries is environmental auditing. In 1993 the European Union
adopted a regulation which established a voluntary system of auditing in the Union.

Access to Information

The “Council Directive of 7 June 1990 on the freedom of access to information on the environment”” became
effective on 31 December 1992. By this date the Member States had to implement the requirements of the Direc-
tive. Not all Member States implemented the directive in time. For example, the Federal Republic of Germany
established its environmental information law only in 1994.8 The basic provision of the Directive is Article 3. It
provides for aright of access to environmental information. The right is granted every individual, and every orga-
nization, without obligation to prove an interest. There are several exceptions to the right of access to environmen-
tal information listed in Article 3, par. 2 which provide the “classical” exceptions to freedom of information.

A request for information may be refused. However, the authority refusing the request must give reasons.
The public authorities from which information is requested are obliged to respond to the request as soon as possi-
ble, at the latest within two months. Another important provision is Article 7, which requires Member States to
provide general information to the public on the state of environment.

Public Participation in Decision-Making

Public participation in administrative decision-making is a basic strategy to improve compliance with environ-
mental law. Thisisrecognized in the 1985 “Directive on the assessment of the effects of certain public and private
projects on the environment”.® Article 9 addresses public participation by requiring that competent authorities
inform the public of the contents of the decision and any conditions attached thereto, and the reasons and consid-
erations on which the decision is based.

The new “ Directive concerning integrated pollution prevention and control” provides for public participation
aswell.20 The purpose of this Directive isto achieve integrated pollution control proceduresin the Member States.
In the past, procedures were often sectoral and focused on specific environmental media. Article 15 of the directive
addresses access to information and public participation in the permit procedure. It provides that Member States
must ensure that the public is provided an appropriate period of time for review and comment on any applications

7 Official Journal of the EC L 158, (23 June 1990) p. 56.

8 Law of 8 July 1994, in force on 16 July 1994.

9 EIA Directive 85/337/EEC, Official Journal of the EC L 175, (5 July 1985) p. 40.
10 Djrective 96/61/EC of 24 September 1996, Official Journal of the EC L 257, (10 October 1996) p. 26.
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for permitsfor new installations or for substantial amendments before the competent authority reachesits decision.
Article 15 also requires that any decisions, including at least a copy of the permit and any subsequent updates,
must be made available to the public. Similarly, the results of monitoring of releases must aso be made available
to the public.

4.4 Environmental Audits

The Council Regulation adopted on 29 June 1993 on “allowing voluntary participation by companiesin the indus-
trial sector in a Community eco-management and audits scheme’! established, asis indicated by the title, a vol-
untary system of environmental auditing. Participation by businesses is voluntary. However, when they choose to
participate in the program, they must comply with certain requirements.

The voluntary environmental audit is considered an additiona tool to evaluate and improve environmental
performance of industries and the provision of the relevant information to the public.’2 The scheme is without prej-
udice to existing Community or national laws or technical standards regarding environmental controls, and with-
out prejudice to the duties of companies under those laws and standards.®® This a'so means that verification and
validation of environmental audits by independent verifiersiswithout prejudice to the competence of the enforce-
ment authorities in the Member States, with regard to regulatory requirements.1

The core of the scheme is contained in Articles 3 and 5 of the Regulation:
“Article 3
Participation in the scheme

The scheme is open to companies operating a site or sites where an industria activity is performed. In order for a
site to be registered in the scheme the company must:

(a) adopt a company environmental policy, in accordance with the relevant requirements in Annex |, which, in
addition to providing for compliance with all relevant regulatory requirements regarding the environment, must
include commitments aimed at the reasonable continuous improvement of environmental performance, with a
view to reducing environmental impacts to levels not exceeding those corresponding to economically viable
application of best available technology;

(b) conduct an environmental review of the site on the aspects referred to in Annex |, part C;

(c) introduce, in the light of the results of that review, an environmental programme for the site and an environ-
mental management system applicable to all activities at the site. The environmental programme will be aimed
at achieving the commitments contained in the company environmental policy towards continuous improve-
ment of environmental performance. The environmental management system must comply with the require-
ments of Annex |;

(d) carry out, or cause to be carried out, in accordance with Article 4, environmental audits at the sites concerned;

(e) set objectives at the highest appropriate management level, aimed at the continuous improvement of environ-
mental performance in the light of the findings of the audit, and appropriately revise the environmental pro-
gramme to enable the set objectives to be achieved at the site;

(f) prepare, in accordance with Article 5, an environmental statement specific to each site audited. Thefirst state-
ment must also include the information referred to in Annex V;

(g) have the environmental policy, programme, management system, review or audit procedure and environmental
statement or statements examined to verify that they meet the relevant requirements of this Regulation and the
environmental statements validated in accordance with Article 4 and Annex 111;

11 Official Journal of the EC L 168, (10 July 1993) p. 1.
12 Article 1(2).
13 Article 1(3).
14 Article 4(5).
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(h) forward the validated environmental statement to the competent body of the Member State where the site is

located and disseminate it as appropriate to the public in that State after registration of the site in question in
accordance with Article 8.

Article 4

Auditing and validation

1

The competent bodies in the Member States register the validated sites (Article 8). The EC Commission is
notified of the sites and, in turn, annually publishes alist of all registered sites.’> Companies may use for their reg-
istered sites a statement of participation. However, the statement of participation may not be used to advertise

The international environmental audit of a site may be conducted by either auditors belonging to the company
or external persons or organizations acting on its behalf. In both cases the audit shall be performed in line with
the criteria set out in part C of Annex | and in Annex |1.

The audit frequency shall be determined in accordance with the criteria set out in Annex Il H on the basis of
guidelines established by the Commission in accordance with the procedure laid down in Article 19.

The environmental policies, programmes, management systems, reviews or audit procedures and the environ-
mental statements shall be examined to verify that they meet the requirements of this Regulation, and the envi-
ronmental statements shall be validated, by the independent accredited environmental verifier, on the basis of
Annex 1.

The accredited environmental verifier must be independent of the site's auditor.

For the purposes of paragraph 3 and without prejudice to the competence of the enforcement authoritiesin the
Member States with regard to regulatory requirements, the accredited environmental verifier shall check:

(@) whether the environmental policy has been established and if it meets the requirements of Article 3 and the
relevant requirementsin Annex [,

(b) whether an environmental management system and programme are in place and operational at the site and
whether they comply with the relevant requirementsin Annex I;

(c) whether the environmental review and audit are carried out in accordance with the relevant requirementsin
Annex | and I1;

(d) whether the data and information in the environmental statement are reliable and whether the statement
adequately covers all the significant environmental issues of relevance to the site.

The environmental statement shall be validated by the accredited environmental verifier only if the conditions
referred to in paragraphs 3 to 5 are met.

External auditors and accredited environmental verifiers shall not divulge, without authorization from the com-
pany management, any information or data obtained in the course of their auditing or verification activities.”

products and may not appear on the products themselves or on the packaging.

The preamble to the Regulation specifies that, while the audit scheme at the first stage is limited to the indus-
trial sector, it is considered “desirable to apply on an experimental basis similar provisions to sectors outside indus-
try, such as the distribution trades and the public service” 17 It also provides that Member States, on an experimental

basis, apply provisions analogous to the eco-management and audit scheme to sectors outside industry.18

15 Article 9.

16 Article 10.

17 1bid, Preamble.
18 |bid, Article 14.
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It should be noted here that a regulation which is directly applicable in the Member States may still leave
room for measures taken by those States. According to the Regulation, the Member States are required to establish
asystem for the accreditation of independent environmental verifiers and for supervision of their activities.’® Basi-
caly, the national law of the Member States must regulate the licensing of environmental verifiers which, for
example, the Federal Republic of Germany has donein itslaw of 7 December 1995. Environmental verifiers must
examine the environmental policies, programs, management systems, reviews or audit procedures in the environ-
mental statements to be submitted by the companies.

19 |bid, Article 6.
20 |bid, Article 4.
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5 Enforcement of Environmental Law in Selected Member States
of the European Union

It is likely that most Member States would agree that enforcement of environmental law is deficient and needs
improvement. According to available information, however, few countries have started to study the problems or to
develop strategies and policies for improvements. Where such initiatives are undertaken, they have focused on sec-
tors, such as water (e.g., Netherlands, or France). The following reviews some examples of initiatives undertaken
by selected Member Statesto implement improved systemsfor environmental enforcement, including mechanisms
to monitor and evaluate compliance.

5.1 Germany
5.1.1 Competences/ Responsibilities / Structures
Competences and responsibilities

In the Federal Republic of Germany, the legidlative competence or jurisdiction concerning environmental matters
is shared between the federation and the Lander (the states within the federation). Environmental legidation is, to
alarge extent, federal legislation. Most of the competence with regard to environmental matters and environmen-
tally relevant matters are concurring competence. Article 74 of the Federal Constitution lists all of these matters.
For a few other matters the federation has the competence to enact a framework legislation. This is the case for
hunting, nature conservation, water resource management, and allocation of land and land-use planning.2 The fed-
eration has exclusive competence concerning commerce and shipping treaties, customs and trade matters, trade
liberalization, exchange of goods and payments, aswell as air transport and railways.2

Enforcement of environmental legislation is basically the responsibility of the Lander. The Lander enforce
the federal laws (and their own laws) as their own. While supervision by the Federal Government takes place, it is
limited to legal questionsto ensure that the Lander comply with the laws.

There are few areas where the Lander act “on behalf of the federation.” An example is the production of
nuclear energy. Here the supervisory powers of the Federal Government are larger. The Federal Government
ensures both compliance with the federal laws and practicability.

Laws are enforced by federal institutions in the areas of the foreign service, administration of federal lands,
federal railways, federal mail, federal waterways, shipping and air transport.

Administrative structures

At the federal level, most environmental competences are concentrated in the Federal Ministry for the Environ-
ment, Nature Conservation and Nuclear Safety. The Ministry was established in 1986, immediately after the Cher-
noby! incident.

The environmental responsibilities of other ministries are as follows:

« Ministry of Economy: energy, competition issues, mining, industria installations (not air pollution
and noise matters);

* Ministry of Agriculture: agriculture, forestry and fisheries;

« Ministry of Transport: al environmental matters resulting from traffic, road construction, air transport,
maritime transport, and navigation on internal waters;

21 Article 75 of the Federal Constitution.
22 |bid, Article 73.
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e Ministry for Public Health: environmental matters resulting from the production and marketing
of food and drugs,

« Ministry for Public Works: land-use planning and urban planning; and
* Ministry of Research and Technology: promoting environmental scientific research.

Thereisalso alarge number of federal institutions which were established mainly to collect dataand conduct
research. The most important institutions are the Federal Agency for the Environment (Umweltbundesamt) and the
Federal Agency for Nature Conservation (Bundesamt fiir Naturschutz).

With regard to enforcement, the organizational structure of the Lander administration is more important.
While there are differences between the 16 Lander, some general remarks are possible. With the exception of the
small Lander, Berlin, Bremen, Hamburg, Saarland, and Schleswig-Holstein, three levels of government must be
distinguished: ministries, district governments (Bezirksregierungen or Regierungsprasidien), and local govern-
ments (county governments or municipal governments). Local governments not only enforce federal and state
laws, they also assume additional responsibilities when they act as autonomous agencies. These responsibilities
may relate to: quality of local environment reports, nature conservation inventories, environmental monitoring, and
pilot projects in waste management, to cite a few examples.

With regard to enforcement, the most important levels of governmentsin the Lander are the district govern-
ments and the local governments. These agencies are responsible for issuing licenses and monitoring compliance
with license conditions. The Lander have also established other environmental institutions which are basicaly
responsible for scientific research and advisory services.

Policies, Programs, Plans and Strategies for Improving Enforcement of Environmental Law

In Germany there are no official reports and analyses concerning the state of enforcement of environmental law.
No official reports could be identified either on the federal or the Lander level dealing with enforcement matters.
Therefore it is also not surprising that there are no officia policies, programs, plans or strategies for improving
enforcement of environmental law in Germany.

Several academic studies undertaken during the past 20 years dealt with deficiencies in enforcement. Some
of these were comprehensive in the sense that they deal with all areas of environmental policy; some were sectoral.
The most recent comprehensive study on the state of enforcement of environmental law was undertaken by
Gertrude Libbe-Wolff in 1996.2 What follows is a summary of the major findings (reproduced from pp. xx-
xxxviil of the study):

« In Germany there has never been systematic reporting on enforcement of environmental law. Several
studies have been undertaken since the 1970s which indicate that there are “ massive enforcement
deficits” Deficits exist particularly in areas where administrative agencies take actions on their own
initiative (monitoring, supervision, inspection).

« The causes for the deficits in enforcement are: a) deficitsin organization and with regard to personnel;
b) deficits and problemsin existing environmental legislation; and c) enforcement-unfriendly attitudes
of all partiesinvolved.

« |t may be possible to overcome some of these deficits by privatizing enforcement responsibilities.
However, privatization should not completely substitute governmental action. Controls are required
to ensure the effectiveness of enforcement.

2 | {Ibbe-Wolff, Gertrude, Modernisierung des Umweltordnungsrechts: \ollziehbarkeit — Deregulierung — Effizienz, (Bonn, Econom-
ica \erlag, 1996).
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Some of the deficits result from unclear and conflicting legislation. Therefore, environmental legislation
must be modified to make it clear, comprehensive and harmonized.

In the past, enforcement of environmental legislation was not controlled. It is suggested that an
institution be established, for example, an ombudsman, to control enforcement.

Deficits of enforcement also result from the fact that enforcement measures are at the discretion of
government agencies. It is therefore suggested to provide for an obligation to take enforcement action.

Adjustment periods play amajor role in environmental law enforcement. However, in Germany,
adjustment and adjustment periods are not regulated. It is suggested that this problem be clearly
addressed in environmental legislation.

Where possible, economic incentives should be used, particularly taxes and charges. It is suggested,
however, that economic incentives should not substitute command-and-control action. Economic
incentives have the potential to complement governmental action.

Where possible, regulation should address the risks of substances and products instead of installations
and activities. Regulation of substances and productsis considered to be more “enforcement-friendly.”

Deregulation is considered helpful, but only to a certain extent. Deregulation does not mean no action.
There are afew techniques which may be used, for example, a provision of objectivesto be achieved,
instead of a provision of measures to be taken. However, it is suggested that mechanisms be established
which control the achievement of objectives.

Self-regulation measures by industry have a certain potentia to improve enforcement. Thisis particularly
the case for environmental auditing. However, here again, it is suggested that such measures should not
completely substitute command-and-control measures. They are means to supplement enforcement
measures by government.

In Germany, certain enforcement measures such as inspection need to be strengthened. The powers
of inspecting agencies should be clearly defined in environmental legislation.

Although administrative sanctions exist in Germany, they are not sufficiently effective. It is suggested
that administrative sanctions be separated from criminal sanctions, and that the former be purely
administrative sanctions, meaning that fault need not be found.

To improve enforcement, the public must be much more involved than in the past. The public must
have access to environmental information, regular reporting on enforcement of environmental law is
necessary, and standing to sue in environmental matters must be more liberally accorded than at present.
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5.1.3 Enforcement

As aready indicated, there are no official reports on the situation of environmental law enforcement in Germany.
There is no regular reporting by enforcement agencies. Also, there are no reports of an official nature which deal
with enforcement of environmental law. Reliance must be made on academic studies which have been undertaken
during the last 20 years. Studies are documented in L tibbe-Wolff.2*

Those studies indicate that enforcement is weak and inconsistent. Differences exist with regard to licensing
procedures where governmental agencies are forced to take actions, and areas such as monitoring and supervision
of industria activities where agencies take actions at their own initiative.

The studies also indicate that there are differences with regard to subject matter.2 For example, enforcement
is reportedly stronger in the area of air pollution control than in water pollution control. Enforcement is also
stronger in areas where government agencies carry out traditional tasks. Enforcement isweaker where new respon-
sibilities have to be carried out.

5.1.4 Involvement of the Public in Environmental Law Enforcement
The important role the public plays in enforcing environmental law has already been underlined.

L egislation on access environmental information existsin Germany in the form of the European Directive on
access to environmenta information (see above), which has been implemented via Germany’s Environmental
Information Act. Citizens and environmental groups have the right of access to environmental information. Prob-
lemsexist in practice; it seemsthere are particular difficulties with applying the exceptionsto the right of accessto
information.®

Participation of the public in administrative procedures is widely possible. In particular, procedures such as
licensing and environmental impact assessment are open procedures which allow everyone to participate. Partici-
pation of the public in other enforcement activities, such as monitoring and supervision, however, is amost non-
existent. This may change with the implementation of the European directive on integrated pollution prevention
and control, which requires that the public be involved in monitoring. Article 15 par. 2 of the directive requires that
the results of monitoring of releases, as required under the permit conditions and held by the competent authority,
be made available to the public.

Standing to sue is limited. Only those whose individual rights are affected by government action may chal-
lenge the action before administrative courts. There is no citizen suit in Germany. Environmental organizations
have standing to sue only with regard to nature conservation matters, and only in afew Lander.

5.1.5 Industry Self-Monitoring / Auditing

The European Union Regulation on environmental auditing is directly applicable in Germany (see above under
European Union).

2 1d., pp. 1-9.
% |bid
26 Bundesgesetzblatt (Federal Gazette) (1994) 1, p.1490.
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5.2 Denmark?
5.2.1 Status of Environmental Law Enforcement

Danish society may be characterized as one in which compliance with legal rulesis generally good. Danish people
obey the laws which they find sensible and reasonable. The degree of compliance, however, may vary individually
and with regard to subject matters.28

Generally, the situation of enforcement of environmental law in Denmark is positive, reportedly dueto a pos-
itive attitude toward environmental concerns. Historically, Danish people (business and citizens) are cooperative,
with many disputes being resolved without recourse to formal (administrative or judicial) procedures.?

Inspections of enterprises and of activities with impacts on the environment were not considered necessary
before 1986, when on-site inspections became mandatory.® As a conseguence, environmental staff in counties and
municipalities, responsible for enforcement of environmental law, increased by 100%.3!

5.2.2 Responsibilities and Capacities
Municipalities
In Denmark, municipalities are most important for enforcement of environmental law. The available manpower in
municipalities is 900 man-years (officers only), 50% of which is used for licensing, planning and other official
tasks, and the other half of which is used for advisory tasks (enterprises, 250 man-years; agriculture, 50 man-years;
others, 150 man-years).® Each year, 35,000 site visits are undertaken. This means that each enterprise is visited

every third year. The figure does not include the site visits which take place as aresult of complaints by, for exam-
ple, neighbors or environmental groups.

Counties

The available manpower in Danish countiesis 1,000 man-years. The most important tasks of the counties are envi-
ronmental planning, licensing, groundwater protection, waste disposal, recipient supervision (environmental qual-
ity monitoring) and enterprise supervision. The counties supervise some 2,500 industrial enterprises, 400 landfills,
500 fish farms, 500 municipal enterprises, and 1,500 municipal sewage treatment plants. All together, counties
undertake 6,300 site visits per year.33

Danish Environment Protection Agency

The capacity of the Danish EPA is said to be from 300 to 350 man-years. The Danish EPA is responsible for the
management of chemical substances and for the supervision of other business which for some reason is placed
under the supervision of the EPA.

It isimportant to note that the Danish EPA monitors the supervisory activities of the municipalities and coun-
ties. It compiles annual reports on the basis of data submitted by those enforcement agencies. The EPA aso hears
complaints concerning these activities.3

27 The information on Denmark is based on the publication: Environmental Administration in Denmark , Mogens Moe (edited by the
Ministry of Environment and Energy, Denmark / Danish Environmental Protection Agency, 1995).

28 |bid, p. 169.

2 |bid, p. 170.

30 Revision of the Environment Protection Act; p. 170/171.
31 |bid, p. 171.

% |bid, p.172.

33 |bid, ppl72-173.

3 |bid, p.174.
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5.2.3 Administrative Actions and Measures to Enforce Environmental Law

Danish enforcement authorities are authorized to exercise the following actions and measures to ensure compli-
ance:® “defacto legalization” concerning activities which are undertaken by enterprises but have minor impactson
the environment; expansion of deadlines, if acceptable reasons for not complying with previous deadlines are
given by enterprises; recommendations, with subsequent agreements between enterprises and authorities; warning
letters; cessation notices; prohibitions; restoration injunctions; and direct interventions, when enterprises refuse to
comply with orders or when acute pollution occurs.

The following outlines the most recent available statistics regarding administrative actions):

Counties Municipalities
Supervisory site visits 9,000 35,000
Recommendations 1,250 14,000
Warnings and injunctions 450 4,700
Police reports 100 200
Prohibitions, etc. 30 180

5.2.4 Police and Criminal Proceedings

A5-24

In general, al negligent breaches of environmental |aws are punishable. However, only asmall portion of these are
reported to the police—from 300 to 500 cases per year.3¢ Police investigate the cases with the invol vement of pros-
ecutors which are part of the police force.

Fifty percent of the cases are settled before they reach the courts. This means in practice that the fines which
areimposed are being paid by enterprises or others. As of 1995, some 1,500 criminal environmental cases had been
reported.3’

Itisasointeresting to note that in Denmark, in addition to individual persons, enterprises, municipalitiesand
the state may also be penalized. The stigma of being penalized is understood to also have repercussions for the
politicians and civil servants.3 So far, however, there have been only 20 cases against municipalities. As of 1995,
no case had been brought against the State.

35 |bid, p.175 et seq.
3 |bid, p.180.

37 |bid, p.181.

38 |bid.
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5.3 The Netherlands

531

The Netherlands regularly publishes progress reports on its environmental law enforcement policies and
responses.® The Netherlands makes a basic distinction between administrative and criminal enforcement. Admin-
istrative enforcement comprises the monitoring of compliance and, where necessary, the use of administrative
sanctions. Available sanctions include: enforcement order; astreinte (environmental enforcement bonds); closure
order; and license revocation.

A warning is usually issued before these sanctions are used. Criminal enforcement is directed towards the
investigation, prosecution and punishment of breaches of the law. It is purely repressive in nature.

Administrative Enforcement

Recent enforcement reports provide information on enforcement with regard to the following laws: Environmental
Management Act; Hazardous Substances Act; Nuclear Energy Act; Pollution of Surface Waters Act; Transport of
Dangerous Substances Act; Pesticide Regulations; Manure Regulations; and Green Laws (Nature Conservation
Laws).

Environmental Management Act

The Act is enforced by the Inspectorate for the Environment, the provinces and municipalities. The Inspectorate
for the Environment has regional offices (regional inspectorates) which monitor the enforcement performance of
the provinces and municipalities.

According to the report, the number of inspections undertaken in the years 1993 and 1994 has increased. As
aresult, the number of warnings and official reports has a so increased. Enforcement activities of the provinces and
municipalities are also reported to have improved in 1993 and 1994.40

Contraventions were detected by the Inspectorate for the Environment in 50% of the 16,000 inspections car-
ried out in 1993, and in 49% of 17,000 inspectionsin 1994. Most contraventions were sanctioned by warning |et-
ters. In only a few cases was an enforcement order, an astreinte (a temporary closure order), a temporary
exemption order, or an officia report used.?

As indicated above, the municipalities are monitored by the Inspectorate for the Environment. Their perfor-
mance is rated each year and may be classified as poor, insufficient, reasonable, or good. A “reasonable” rating has
been given to compliance levels in municipalities.*

Hazardous Substances Act and Decrees

The Act and the Decrees are enforced by the Inspectorate for the Environment. The Report states that compliance
with the Cadmium Decree isinadeguate, mainly because companies were not aware of the existence of the regula-
tions. The situation of the enforcement of the CFC Decree has improved, with the number of contraventionsfalling
from 38% in 1993 to 36% in 1994.

Nuclear Energy Act

ThisAct isalso enforced by the Inspectorate for the Environment. The Report states that compliance with the reg-
ulations of the Act is generally good.

39 The data on the situation of enforcement of environmental law in the Netherlands is based on the document Sixth Progress Report
on Environmental Law Enforcement edited by the Ministry of Housing, Spatial Planning and the Environment. The Report covers
the years 1993 and 1994.

40 |bid
41 6th Progress Report, p. 11.
42 |pid, p. 11.
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Pollution of SurfaceWaters Act

ThisAct is enforced by the Rijkswaterstaat and the Water Boards. The Rijkswaterstaat has a separate enforcement
action plan entitled “Enforcement in the 1990s, not more but different.” With regard to enforcement, the 6th
Progress Report states provides:*

Rijkswater staat

For the Rijkswaterstaat, 1993 and 1994 were dominated by the implementation of the action plan contained in the
policy document “ Enforcement in the 1990s, not more but different.” This document, which dates back to 1992, set
forth guidelines for the intensification of the enforcement of the Pollution of Surface Waters Act. The objective is
to ensure that enforcement methods are consistent, effective and efficient.

The number of reported violations as a proportion of inspectionsfell slightly during the period under review. Crim-
inal proceedings were instituted in more cases, however. After an initial fall, greater use was made of administra-
tive instruments.

Hardly any situations in which non-compliance is tacitly tolerated occurred during 1993 and 1994. There was an
increase, however, in cases where a temporary exemption order was used to anticipate a new or modified licence.

Spillsof oil and cargo residues on inland waterways remain a problem. The ban on dischargesis difficult to enforce
because of the mobile and round-the-clock nature of inland shipping. The Central Commission for the Navigation
of the Rhine is preparing regulations to prevent the generation and (illegal) discharge of flush water and cargo
residues from vessels.

Water Boards

The sharp increase in the number of inspections made by the water boards (about 47,000 in 1994 compared with
about 17,000 in 1991) aso led to arise in the number of reported contraventions. Contraventions expressed as a
percentage of the number of inspections fell from 12 in 1991 to 7 in 1994, however.

The use by the water boards of criminal law instruments showed an upward trend during the period under review.
Asfar as administrative instruments are concerned, enforcement orders were used less frequently in 1993 than in
1994, but astreintes were employed more frequently.

The designation of investigating officers by the Ministry of Justice some years ago gave rise to problems. For this
reason an agreement was made between the Ministry and the Association of Water Boards in 1993 that for various
laws the designation of extra-ordinary investigating officers would be based on categories of personnel.

Transport of Dangerous Substances Act

Reportedly, enforcement activities of the National Transport Inspectorate have increased considerably in the years
1993 and 1994. In 1994 there were 22,000 inspections, an increase of 62%, compared with 1993. The increase
occurred mainly in the road transport sector. In 1994 contraventions were reported for 13% of inspections, com-
pared with 10% in 1993. Compliance, particularly in the road transport and inland shipping sectors, left much to be
desired. There was a slight improvement with respect to road traffic compared with 1993, however. Contraventions
arelessfrequent in the rail and air transport sectors because enforcement can be better targeted in these sectors.#

Pesticides and Manure Regulations

Pesticides and Manure regulations are enforced by the General Inspectorate of the Ministry of Agriculture, Nature
Management and Fisheries. These regulations are important in the Netherlands as they apply to more than 100,000
farms. Official reports and warnings were reduced by 30% in the years 1993 and 1994. The Report states that, in
general, compliance with the Pesticide Regulations was good. With regard to the Manure Regulations, the Report
concludes, that according to the impression of the General Inspectorate, the Regulations are being better observed.

4 1d., pp. 13,14.
4 1d, p. 14.
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NatureConservation Laws

The lawsin question are the Forestry Act, the Birds Protection Act, the Hunting and Shooting Act, the Nature Con-
servancy Act, and the Endangered Exotic Animals and Plants Species Act. Compliance with the Forestry Act, the
Birds Protection Act and the Hunting and Shooting Act was reported to be generally good. Compliance with the
Nature Conservancy Act and the Endangered Exotic Animals and Plant Species Act, however, was poor, the latter
Acts being “regularly contravened”.

Criminal Enforcement

Contraventions of the environmental laws referred to above constitute offenses under the Economic Offences Act.
Most of these cases, however, are settled out of court. Only 20 percent of the cases reach the courts, 86% of which
result in convictions.

Trends and Perspectives on Enforcement

According to the Report, progress has been made in tackling situations where non-compliance had been tolerated
in the past. Furthermore, in 1994 a project was initiated to design regulations aimed at reducing the incidence of
non-compliance. Also, the implementability and enforceability of regulations have been assessed with regard to
both new and existing regulations.

Between the central government and the provinces and municipalities, agreements have been arrived at to
achieve “adequate levels of enforcement” by 1 January 1995. As this turned out to be too optimistic, the deadline
was expanded to 1 January 1997.

For the Netherlands, self-regulation becomes increasingly important. Companies are given more freedom to
determine how they wish to meet the environmental objectives. However, monitoring and reporting will be
required to provide the information needed by the authorities to determine whether self-regulation is effective and
agreements are being honored.

In the future, high priority will be given to tackling serious environmental crime. Extra financial resources
are being allocated to the police to cover the costs for a specia police investigation.

5.4 Sweden

Sweden publishes statistics on the application of the Swedish Environment and Protection Act. A report received
from the Swedish Environment Protection Agency summarizes the activities of the supervising and licensing
authoritiesin 1995:4

“In Sweden there are about 7,700 plants that require licences for their operatives. Applications from 1,950 of
these have not been examined at al, and 600 have received so-called exemption decisions. The county administra-
tions supervise about 3,950 of these plants, of which 400 are so-called A-objects (licences to be tried by the
National Franchise Board). For 11 per cent of the supervised A-objects and 51 per cent of the B-objects supervised
by the county administrations and municipal environmental committees, no control programmes have been estab-
lished. The statistics indicate that the various supervisory bodies are aware of about 16,600 plants, which do not
require licences but are required to notify their respective municipal environment committees (C-objects). About
40 per cent of these plants have not made any such formal notifications. Control programmes exist for only some
30 per cent of the plants excluding those who were not notified. More than 930 A and B plants have licences that
are more than ten years old. These licences need to be reviewed. About 1 per cent of the new hazardous plants
which applied for licences during 1995 were licensed by the National Franchise Board, while the remaining 99 per
cent were licensed by the county administrations. During the same period, the municipal environment committees

45 Myndig heternas arbete enligt miljé-skyddslagen (1995), p. 39.

A5-27



A5-28

Indicators of Effective Environmental Enforcement: Proceedings of A North American Dialogue

have considered about 980 notification matters about new activities. Inspections are most frequently made at the
most hazardous plants (A-objects). The plants are generaly notified about a visit in advance. 325 crimes and
offences against the Environment Protection Act were reported during 1995.”

9.5 France

According to available information, in France no comprehensive reports have been undertaken to date on enforce-
ment of environmental law in general. Some data were provided concerning water pollution control in 199546

The data concern the application of Article L. 232-2 of the rural code, which penalizes the discharge of sub-
stances into surface waters, resulting in negative impacts on fish. In 1995, 503 contraventions were submitted to
the public prosecutor, of which 82 (16.3%) were dismissed, 263 (52.3%) were settled by arrangements, and 158
(31.4%) were prosecuted.

Water pollution resulted from urban, industrial and agricultural sources. It is classified as follows: chemical
pollution (mainly industrial discharges), 20%; organic pollution (urban, industrial, agricultural activities), 30%;
pollution by hydrocarbons (various sources, including individuals), 30%.

TheWater Act of 1992 (Article 22) provides sanctionsfor illegal activities|eading to water pollution. No sta-
tistics, however, were given on its application.

46 Communication from the French Ministry of Environment, dated 7 October 1997.
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6 Conclusions

This overview is not intended as an in-depth study, but to show that in the European Union and its Member States
enforcement of environmental law is understood to be a crucial issue. At least at the level of the European Union,
strategies—or, more modestly, “ approaches’—have been developed to improve implementation and enforcement
of EU common environmental policies. Major steps were the 1993 Action Programme on Sustainable Develop-
ment and the annual reports on compliance with EU legislation, including environmental legislation. The annual
reports regularly analyze implementation and enforcement problems and suggest means for improvement.

These efforts at the Community level will lead to improvements in the enforcement situation, because envi-
ronmental law in the Member Statesisincreasingly influenced by Community legislation. Control of implementa-
tion and enforcement of Community legislation indirectly promotes enforcement of environmental law in the
Member States. At the Member State level, so far, enforcement strategies and policies have been initiated in some
countries with regard to some sectors. In other countries, such as Germany, enforcement strategies and policies are
amatter of academic debate which, some day, may aso lead to legal and administrative reforms.
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