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COMMISSION FOR
ENVIRONMENTAL COOPERATION

Three nations working together to protect the Environment.
A North American approach to environmental concerns.

The Commission for Environmental Cooperation (CEC) was established by
Canada, Mexico and the United States in 1994 to address transboundary envi-
ronmental concerns in North America. While the idea to create such
a commission originated during the negotiations of the North American Free
Trade Agreement (NAFTA), it derives its formal mandate from the North
American Agreement for Environmental Cooperation (NAAEC).

The NAAEC builds upon and complements the environmental provisions
established in the NAFTA. It creates a North American framework
whereby goals related to trade and the environment can be pursued in an open
and cooperative way.

In broad terms, the NAAEC sets out to protect, conserve and improve the
environment for present and future generations. How? The parties to the
Agreement set out the following objectives:

® to protect the environment through increased cooperation;

e to promote sustainable development based on mutually supportive
environmental and economic policies;

e to support the environmental goals of NAFTA and avoid creating
trade distortions or new trade barriers;

e (o strengthen cooperation on the development of environmental laws
and enhance their enforcement; and to promote transparency and
public participation.

In signing the NAAEC, the governments of Canada, Mexico and the United
States committed themselves to a core set of actions, including:

e reporting on the state of the environment;
e striving for improvement of environmental laws and regulations;

e effective enforcement of environmental law; and

publication and promotion of information.




MISSION STATEMENT

The CEC facilitates cooperation and public
participation to foster conservation, protection and
enhancement of the North American environment for
the benefit of present and future generations, in the
context of increasing economic, trade and social links

between Canada, Mexico and the United States.
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PREFACE AND ACKNOWLEDGMENTS

This document was prepared by the Commission for Environmental Cooperation
(CEC) as part of a dialogue to encourage the avoidance and resolution of
environmentally related trade disputes. It responds to the mandate given
the Commission in the North American Agreement on Environmental

Cooperation (NAAEC).

Specifically, Article 10:6(c) enjoins the Council to cooperate with the NAFTA
Free Trade Commission to achieve the environmental goals and objectives of the
NAFTA by: “contributing to the prevention or resolution of environment-relat-
ed trade disputes by (iii) identifying experts able to provide information or
technical advice to the NAFTA committees, working groups and other NAFTA
bodies.” This present report attempts to identify those issue areas where environ-
mentally related trade disputes have arisen in the past and might likely arise in
the future. It outlines the general areas of expertise that could help the existing
institutional mechanisms designed to avoid and resolve these disputes. It identi-
fies old and new avenues for consultation and advice provided in both the
NAFTA and the NAAEC. And it details the makeup of existing bodies, while

suggesting further means of contributing to those processes.

The attempt to define these relationships and processes is critical for effective
implementation of the NAFTA and the NAAEC in the area of dispute avoid-
ance. It is crucial, too, for other trade agreements and regimes considering how
to approach the environmental elements of trade disputes and consultations. The
further elaboration of NAFTA rules through the ongoing work of various com-
mittees and working groups, the harmonization of rules, the mutual recognition
of standards, the removal of various types of ongoing barriers to free trade
between the three countries, as well as the settlement of formal disputes — all are
part of the same general purpose and policy of the NAFTA.

The principal author of this report was Armand L.C. de Mestral, a professor at
the Institute of Comparative Law at McGill University’s School of Law in
Montreal, Canada. The views expressed in this document do not necessarily
reflect the views of the governments of Canada, the United States, or Mexico.

Sarah Richardson
Program Manager, NAFTA/Environment
March 1996







INTRODUCTION

The North American Agreement
on Environmental Cooperation
(NAAEC)" was established to promote
cooperation among the three North
American countries. [t was also created
to deal with one of the most important
consequences of trade liberalization
between and among these countries —
its potential environmental impacts.
Many trade policy analysts and trade
lawyers are surprised by the existence
of the NAAEC. In fact, even the
relatively modest environmental
dimensions of the North American
Free Trade Agreement (NAFTA)? are
regarded as novel and significant
developments. However, the relation-
ship between environmental and trade
issues is a completely natural one. Even
students of the European Economic
Union, where environmental rules are
seen as essential to the establishment
of a common market governed by com-
mon standards, are familiar with the
concept. The association of environ-
mental and trade questions is simply
the logical consequence of an econom-
ic union’s evolving dynamics. The
further the North American partners
move toward economic integration,
the more they will have to deal collec-
tively with a host of matters that are
the logical consequences of the devel-
opment of economic integration (e.g.,
transportation, and agriculture, com-
mon economic policies, environmental
and labour policies, communications,
education, and scientific research). In
other words, once a decision is taken to

move beyond an arm’s-length trading
relationship — typified by the General
Agreement on Tariffs and Trade
(GATT)’ in the early seventies — it
becomes necessary to deal with such
new “non-trade” issues.

The entry into force of the NAFTA
and the NAAEC has heightened
awareness of the link between trade
and environment. This study examines
the potential for environmental trade
disputes under the NAFTA. It also
highlights the mechanisms through
which such disputes may be addressed.

The texts of both the NAAEC and the
NAFTA and, by way of comparison,
the GATT/WTO (World Trade
Organization) (1994) and the Treaty of
Rome (1957-1993) were reviewed for
this study. Also examined were various
Panel Reports under the Canada-U.S.
Free Trade Agreement (FTA) and the
General Agreement on Tariffs and
Trade (GATT), as well as certain deci-
sions of the European Court of Justice.
A review of the relevant legal litera-
ture was undertaken as well. A further,
more cursory examination of relevant
writings in both business and environ-
mental journals clarified areas in which
disputes are likely to arise. For the
same reason, attention was given to
recent domestic court decisions on
transboundary pollution questions.
Also, memberships of both the FTA
Chapter 18 and Chapter 19 Rosters
and the NAFTA Chapter 19 Roster

I North American Agreement on Environmental Cooperation, 8 September 1993,
Canada/Mexico/United States, 32 I.L.M. 1480.

2 North American Free Trade Agreement, 8 December 1992,
Canada/Mexico/United States, 32 I.L.M. 289.

3 General Agreement on Tariffs and Trade (GATT), 30 October 1947, Can T.S. 1947
No. 27, 61 Stat. A11, 55 UN.T.S. 187, T..A.S. No. 1700, 1st Supp. B.I.S.D. (1953) 6.




were reviewed, and inquiries made
concerning the possible composition
of the future NAFTA Chapter 20
Roster. Finally, consideration was
given to the composition of various
NAFTA  Working Groups and
Standing Committees.

Part I of this study, in an effort to pro-
vide background to the issue, examines
past, potential, and recent trade dis-
putes and their environmental
dimensions. It reviews various ways in
which Canada, the United States, and
Mexico cooperated on transboundary
environmental problems before the
NAFTA. It highlights notable public
and private cases involving environ-
mental disputes among the three
countries. As well, it discusses the
potential for dispute caused by
increased economic activity in border
areas, and the ensuing environmental
impacts — both legacies of the
magquiladora program. This program was
designed to attract U.S. industry to set

up in the border regions of Mexico on
the basis of free trade privileges when
products are re-exported, and rapid
industrialization in Mexico. It then
scrutinizes some of the principal trade
questions negotiated between the
Canadian and American governments
since 1993 — with a view to determin-
ing those with environmental aspects
and how they were, or could have
been, resolved.

Part II addresses the status of expert
opinion on environmental matters
in trade disputes. It also sets forth the
relevant provisions of the NAAEC
and NAFTA that allow dispute-settle-
ment panels to seek expert advice on
environmental and similar matters.
It explores, too, cases in which the
relevance of the environmental
dimension to the trade dispute is
doubtful. By way of comparison, the
European  mechanisms in the
GATT/WTO and the European Court

of Justice are examined.




I. THE RELATIONSHIP BETWEEN
ENVIRONMENT AND TRADE:
FACTUAL BACKGROUND

This first section seeks to review the
factual background underlying the
North American trade disputes prior
to the NAFTA and NAAEC that
involved barriers due to environmental
considerations. Also examined are
potential areas of future dispute and
several examples of recent, environ-
mentally sensitive cases referred
to dispute-settlement panels under

the FTA.

Past Issues

The examination of North American
environmental cooperation — or
North  American environmental
disputes — immediately before the
entry into force of the NAFTA and the
NAAEC reveals that the extensive
Canada-U.S.-Mexico economic inte-
gration led the three governments to
cooperate on a range of environmental
matters on a number of occasions. In
other words, even though not legally
bound to do so by any formal econom-
ic union, the mere fact of close
economic integration was sufficient to
ensure environmental cooperation as
an important policy consideration for
the three governments.

Environmental Cooperation

Canada and the United States have
signed a number of important environ-
mental agreements. Indeed, one of the
earliest international environmental
agreements, the Boundary Waters
Treaty," signed between the United
States and Great Britain on behalf
of Canada in 1909, set up the
International Joint Commission (IJC).
Amplified in 1978 and subsequently
amended in 1983 and 1987 by the
Great Lakes Water Quality Agree-
ment,’ it commits both countries to an
innovative program of basin manage-
ment for the entire Great Lakes area.

Similarly, the United States and
Mexico adopted a Boundary Waters
Treaty in 1944. Then, in February
1992, the United States Environmen-
tal Protection Agency (U.S. EPA) and
the Secretaria de Desarrollo Urbano vy
Ecologia (SEDUE), Secretariat of
Urban Development and Ecology,
adopted a “comprehensive” Border
Plan — in effect, an interagency agree-
ment.® Over the last two decades, air
pollution has been the subject of con-
siderable negotiation between the
three countries.” It is also worth noting

4 Boundary Waters Treaty, U.S.T.S. 548; 1910 Br.T'S. 23.

5 Canada-United States Great Lakes Water Quality Agreement, (1978) Can.T.S.

No.20; 30 U.S.T. 1383; TIAS 9257.

6 The Integrated Environmental Plan for the United States-Mexico Border, U.S. EPA

Doc. A92-171 (1992).

7 Brenda S. Hustis, “The Environmental Implications of NAFTA” (1993) 28 Texas

Int'l. L. 589.




that Canada, the United States, and
occasionally Mexico, have worked
closely in such international fora as the
Third United Nations Conference on
the Law of the Sea, and in negotiations
surrounding ozone layer protection,
seeking forms of multilateral environ-
mental protection of mutual interest.

For a long time, the three governments
shared common concerns and interests
in  environmental  preservation.
Although mutually agreeable solutions
sometimes ensued, acrimonious dis-
putes occasionally arose, such as
Canadian complaints concerning the
effects of acid rain from the United
States, or U.S. complaints of air and
water pollution from Mexico. In the
early 1990s, when the three govern-
ments began to formalize their
economic relationships in a free trade
agreement of a particularly complex
nature, it was perfectly natural that
these governments consider the non-
trade consequences of their trading
relationship. The upshot was the con-
clusion of a further international

agreement—the NAAEC.

Environmental Cases between

Canada-USA and Mexico-USA

Over the years, the preferred method
of handling disputes has always been
dispute-avoidance rather than litiga-
tion. But it is worth noting that there
have been a number of notable public
and private cases involving environ-
mental questions. Most frequently,
these cases have dealt with problems of
air and water pollution.

Canada and the United States have
traditionally resolved water pollution
problems by negotiating, or by refer-
ring them to the International Joint
Commission. One critical situation,
however, which dealt with the opening
of the Gut Dam in 1968 by Canadian
authorities and its impact on water
levels in the Great Lakes and the
St. Lawrence River, had to be referred
to arbitration.®

Another case requiring arbitration
involved the copper smelter in Trail,
British Columbia. The deleterious
effects of airborne pollution from the
smelter throughout the 1920s, and the
refusal of the Canadian government to
intervene, caused the American gov-
ernment to request arbitration,
including an award for damages to
cover apple growers’ loss of income in
the state of Washington. The Trail
Smelter Arbitration’ is perhaps the
most significant, precedent-setting,
arbitral award of the twentieth century
regarding the question of international
responsibility for pollution damage.

Although no single decision on
environmental matters can compare
with the Trail Smelter Arbitration,
there have been a number of
arbitrations between Mexico and the
United States dealing with water man-
agement questions.

8 Canada-U.S. Settlement of Gut Dam Claims, Sept. 22nd, 1968, Compromis

C.T.S. 1966, No. 22.

9 Trail Smelter Arbitration, United States v. Canada, (1931-1941), 3 R.I.LA.A. 1905.




Perhaps the most significant of these is
the Chamizal Arbitration of 1911,
which involved a determination by the
Canadian arbitrator Eugéne Lafleur
concerning displacement of the Rio
Grande River and its impact on the
international boundary."

Procedural questions and the rules of
private international law have often
made private litigation arising out of
environmental disputes a complex and
frustrating matter. In recent years,
however, the volume of litigation deal-
ing with transboundary environmental
questions has increased. The Canadian
border was the site of a recent case in
point. In 1995, the Quebec Superior
Court issued a declaratory judgment
rejecting an attack by the Sanivan
Company on certain provisions of the
Quebec Environmental Protection Act
that have the effect of prohibiting the
dumping of wastes coming from outside
the province (whether from the rest of
Canada or from the USA) in landfill
sites in the province of Quebec.!" This
declaratory action was argued on
grounds of both Canadian constitu-
tional law and the NAFTA. It was
alleged that the Quebec legislation
violated NAFTA and, for that reason
alone, it was argued that the law and
regulations were null and void. In the
end, the court rejected both the
constitutional and the NAFTA-

based arguments.

Earlier, during the 1980s, the Michigan
state government’s attempts to open a
major incineration plant near Detroit
were the object of litigation in the U.S.
Federal Courts. Fears were that the
incineration plant would have serious
environmental impacts, both in the
United States and across the border in
Canada. This meant litigation in the
United States, although Canadian
environmental organizations and the
government of Ontario intervened,
arguing against the opening of the
incineration plant.

In recent years, a variety of cases in the
United States have dealt with air and
water  pollution resulting from
increased economic activity in the area
bordering Mexico. Often this econom-
ic activity stemmed from the
maquiladora program. The dumping of
sewage into the Rio Grande, the New,
and the Tijuana Rivers, as well as cross-
border shipment of wastes led to
litigation or threats of litigation in the
United States. The Dos Republicas
Carbon II power plant has been a
source of concern along the border
as well.

10 U.S.-Mexico International Boundary Commission, constituted by the Treaty

of June 24th, 1910 (1911) 7 A.J.LL. 788.

11 Entreprise de rebuts Sanivan c. PG.Q. et al., C.S. no. 500-05-010020-947,

21 Fev. 1995.




Potential Issues:
The Environmental Impact of
Increased Economic Activity

Border Areas

The literature cited in the bibliography
is replete with discussions of the envi-
ronmental impact of increased
economic activity in border areas. The
writings generally focus on the serious
degradation of the environment along
the Mexico-U.S. border as a result of
both the magquiladora program and
rapid industrialization in Mexico." For
example, the normally
American Medical Association, in
addition to describing the border area
as a “virtual cesspool and breeding
ground for infectious diseases,” has
stated that “uncontrolled air and water
pollution is rapidly deteriorating and
seriously affecting the health and
future economic viability on both sides
of the border.”” The effects of rapid
economic development along many
points of the U.S.-Mexican border and
its environmental impact on both sides
of the boundary — increased air and
water pollution, hazardous waste dis-
posal, and threats to wildlife and
endangered species — have height-
ened concerns. Another worry is the
variety of public health problems
resulting from pollution, particularly in

cautious

the lower Rio Grande Valley; along the
Texas border; in the Matamoros-
Reynosa region; and around the cities
of Mexicali, Brownsville, and Juarez.

The U.S. NAFTA Report

on Environmental Issues

The 1993 U.S. government’s environ-
mental report on the NAFTA,
NAAEC, and North American
Agreement on Labour Standards focus-
es on similar concerns.'* Section 5 of
the report singles out three sectors —
energy, agriculture, and transportation
— where the NAFTA may well be
affecting the environment, both posi-
tively and negatively. The report
argues that the NAFTA provisions, by
supplying more rational uses and mar-
kets for energy and agricultural goods
as well as transportation services,
should in fact improve the environ-
ment in the three countries, rather
than the reverse. The latter, it argues,
would be the case should the NAFTA

not enter into force.

Section 6 of the report singles out spe-
cific areas of concern, particularly
in the Mexico-U.S. border region.
It suggests that the joint effects of
the NAFTA, the NAAEC, and the

Border Environmental Cooperation

12 See in particular Brenda S. Hustis, “The Environmental Implications of the NAFTA,”
supra note 7; “Note on Free Trade and the Environment” (1993) 8 American University
J. Int'l Law & Pol. 839; Amanda Atkinson, “NAFTA, Public Health and Environmental
Issues in Border States” (Summer 1994) Nat. Res. & Environment 23.

13 public Citizen, CAP “NEPA Environmental Impact Statements Are Crucial: Some
Potential Health, Safety and Environmental Impacts of the Uruguay Round of GATT
and the North American Free Trade Agreement” (August 1991), cited by Hustis, supra

note 7 at 595.

14 See, U.S. Government, NAFTA Report on Environmental Issues (November 1993).




Agreement should assist governments
in focusing on environmental prob-
lems in the border region. It argues,
too, that the agreements should
improve the prospects for environmen-
tal protection and enhancement.

The report also notes that the border
region — a fragile, semi-arid area
where the ecosystems are already under
great stress — is inhabited by a rapidly
growing population of some 10 million
people. Although the report notes that
air quality in the border region is gen-
erally good, it contends that in major
metropolitan areas such as San Diego
and El Paso, ambient air-quality stan-
dards fall far below U.S. requirements.
In many areas of southwestern United
States, visibility is degraded as well.
The report also notes that water quali-
ty and supply are becoming matters of
much concern. The water supply in the
border areas is increasingly restricted
due to heavy demands for fresh water
by agriculture, business, industry, and
the local population. Sources of pollu-
tion include untreated, or inadequately
treated, domestic sewage and industrial
waste water; contamination from sur-
face run-off; and contamination from
mineral salts, fertilizers, and pesticides
in irrigation return flows.

The report characterizes the solid and
hazardous waste management as a seri-
ous problem. Under Annex III of the
Border Environmental Cooperation
Agreement, most hazardous waste gen-
erated by maquiladora facilities must be
returned to the United States for dis-
posal. The report and
commentators suggest that not only is
this not happening to existing waste,
but the volume of waste is constantly
increasing. The report warns that pub-
lic health and food safety are also

several

matters of concern, given the problems
in providing sanitation, potable water
services, and basic health care south of
the American border. The incidence of
certain diseases, particularly among
children, and of health problems rang-
ing from bacterial infections to toxic
effects and hazardous waste is on
the rise.

According to the report, wildlife and
endangered species are being placed
under increasing stress, both from
changes in habitat and increases in
legal and illegal commercial plant and
wildlife traffic. The fisheries, resources
that span the three countries’ respec-
tive economic zones or that migrate
through the various zones, will require
increased three-way cooperation to
ensure effective management of the
fish stocks involved. As for forests,
parks, and range lands, the report iden-
tifies deforestation in Mexico as a
major environmental concern (Mexico
ranks seventh in tropical forest areas).
[t also warns that significant forest
resources in the United States and
Canada are threatened as well.

The report does single out these areas
as matters for concern. But it argues
that in every case, the NAFTA and the
NAAEC have adopted a framework for
cooperation and rational management
of resources, industry, and commerce to
help ensure sustainable development
and enlightened environmental man-
agement among all three countries.
Thus while the general message of the
Environmental Impact Assessment is
positive, the report itself is useful. It
clearly identifies many areas of particu-
lar concern — areas where cooperative
management is required, and where
the potential for environmental dis-
putes is serious.




Areas of Recent Economic
Development

Early economic development is usually
a good indicator of potential problem
areas. But the sites of the most rapid
economic development since the
launch of NAFTA are also likely areas
of future environmental concern.
Given that NAFTA only entered into
force on January 1,1994, the evidence
for this is somewhat fragmentary.
Nevertheless, the following percent-
ages for the year 1994, showing
increased Mexico-U.S. trade, are
already available: ¥

1994 Trade Increase

Sector Percentage
Automobiles 481
Corn Grain 261
Metallurgical equipment 178
Cotton 112
Prefabricated buildings 274
Art and antiques 170
Energy equipment 165
Tobacco 131
Fruits 115
Fish 114

This list of products reflects both
manufactured and agricultural goods.

Commentators have also suggested
that the increased use of pesticides and
chemical fertilizers in a modernized
Mexican agriculture has already had,
and will continue to have, serious
environmental effects. '°

Recent Issues

Recent Trade Disputes

Perhaps the best predictor of the areas
in which environmental problems
could provoke trade disputes can be
derived from a review of the principal
preoccupations of Canadian trade
negotiators in their dealings with the
United States over the last few years."”

Among the trade issues discussed regu-
larly between the Canadian and
American governments are problems
flowing from the area of manufactured,
semi-manufactured, and raw materials,
as well as agricultural products.
Additional issues relate to quality and
process standards, packaging and
labelling, as well as allegations of dis-
crimination against certain types of
products. Many of these issues have
been, or could shortly become, the
object of formal dispute-settlement
processes. And many, before their

151, loannou, “NAFTA’s Promised Land” (1995) 1 Int’l Bus. 22 at 22.

16 g, Beglay, “Chemical and Environmental Industries Reap NAFTA Rewards”

(1993) 153 Chemical Week 23.

17 These issues for the years 1993, 1994, and the first half of 1995 were reviewed on the
basis of material made available by the Canadian Department of Foreign Affairs and
International Trade. This material deals not only with formal disputes but, more signifi-
cantly, with the broader trade irritants that have been the object of negotiation between
the Canadian and American governments. Some of these matters have not been publicly
discussed, while on the other hand, a number of them have been the object of consider-

able political and public comment.




resolution, are the object of protracted
negotiations. Some are clearly envi-
ronmental in character or raise legal
issues similar to those posed by envi-
ronmental trade disputes. Resource
questions in one form or another
(whether pertaining to forestry, agri-
culture, or fisheries) are constantly
brought before the two governments.
Food and drink — such as beer, dried
peas, lentils, and grain — are the
object of habitual debate between the
two governments. Gas, gasoline, and
potentially more environmentally-
friendly gasoline substitutes have also
been the object of discussions between
the two governments; as have UHT
(Ultra High Temperature-treated)
milk, beef, pork, live swine, and other
agricultural products.

In February 1993, the Canadian and
American governments discussed the
following FTA Chapter 18 trade issues:

e the Canadian Wheat Board,
e UHT milk,
e U.S. Standards Organizations,

e extension of the Textile Tariff
Rate Quota for 1993,

® treatment of wine and beer in
the United States, and

e regulation of oil and gas.

In February 1994, the trade ministers
discussed the following FTA Chapter
18 matters:

¢ trade in alcoholic beverages,

e trade in grains, particularly
durum wheat,

e trade in peanut butter,
e UHT milk,
® tobacco,

® sugar,

e export restrictions on Canadian
potatoes,

® meat inspection,

e trade in game birds,

¢ trade in salmon and herring,

¢ the marking of frozen produce,

¢ trade in automotive weather
stripping,

e U.S. regulations for reformulat-
ed gasoline (methanol),

® newsprint recycling,

e U.S. imports of oil and
petroleum from Canada,

¢ (Canadian federal government
collection of New Brunswick
sales tax on goods purchased in
the United States,

¢ trade in uranium,

®  American Barrick Mining Co.’s
complaints of discriminatory
treatment in the United States,

e U.S. government procurement
proposals,

e U.S. Barry Amendment:
BOD life jackets contract
cancellation, and

e U.S. Tariff Act, section 337
investigation against the
Comdev Co. of Cambridge,
Ontario, for alleged patent
infringement.

In February 1995, Canada-U.S. discus-
sions dealt with the following NAFTA
Chapter 20 issues:

e bilateral agricultural negotia-
tions on dairy and poultry
products,

e bilateral agricultural negotia-
tions on sugar,

e (Canadian regulation of country
music broadcasting on
television,




implications of a possible U.S.
border-crossing fee,

work of the Canada-U.S. Joint

Commission on Grains,

implementation of U.S. meat
end-use certificates,

the Minnesota Wheat & Barley
Check-Off Fee,

UHT milk,

U.S. reinspection of Canadian
meat carcasses to be sold in the
United States,

implications of the proposed
U.S. Hazard Analysis and
Critical Control Points Meat
Inspection System for all
Canadian imports of meat and
poultry to be sold in the United
States,

bilateral agricultural negotia-
tions on peanut butter,

Underwriters Laboratories of
Canada Ltd.’s application for
test lab accreditation in New
York State,

implication of the U.S. Pre-
Cast/Pre-Stress Concrete
Institutes’ withdrawal of
Canadian Standards
Association (CSA) certifica-
tion for pre-cast concrete

implications of the U.S.-Russia
Anti-Dumping Suspension,

Agreement for trade in uranium
products,

U.S. reformulated gasoline reg-
ulations (methanol),

implications of the EPA ruling
that 30 percent of oxygenates
in reformulated gasoline (RFG)
used in the United States be
derived from renewable sources,
thus favouring U.S. ethanol
producers over Canadian
methanol producers,

e U.S. standards for procurement
of permanent paper,

e U.S. Customs National
Compliance Measurement
Program examinations (zealous
application of U.S. inspection
procedures), and

e discriminatory U.S. excise tax
on recycled halon from

Canada.

The majority of the items listed above
reveal a number of issues that have lit-
tle or nothing to do with the
environment. However, a number of
issues have a strong environmental
component. Some of these are the fol-
lowing: the negotiations concerning
U.S. standards for the procurement of
permanent paper; the U.S. standards
for reformulated gasoline regulations,
which favour ethanol over methanol;
the ongoing discussions concerning
implementation of the UHT Milk
Panel Report, which turn on principles
applicable to the establishment of
equivalent standards; the restrictions
on export of Canadian potatoes to the
USA, where it has been alleged that
the potatoes carry a virus that could
affect U.S. potatoes; the U.S. Food and
Drug Administration regulations
requiring zero tolerance for salmonella
in  poultry, including imported
Canadian game birds, thus raising the
issue of the reasonability of standards;
and the review of the Canada-U.S.
Salmon and Herring Agreement,
established pursuant to the Panel
Report under Chapter 18 of the
Canada-U.S. Free Trade Agreement.
These issues either deal directly with
environmental questions, or treat
issues of standards and standard-mak-
ing in which the legal principles would
also apply to environmental issues.




Fisheries is the other area in which
trade negotiators also regularly discuss
environmental matters. Here, though,
it is often very difficult to differentiate
clearly between the strictly economic,
regulatory issue, and environmental
dimensions. Advice on environmental
matters in relation to fisheries and,
indeed, trade in other natural resources
may well be important to the three
governments from time to time in the
future. It must be noted that no
NAAEC disputes may relate to
resource exploitation. No such limit,

however, exists under the NAFTA.

On the basis of this brief review, it
would seem clear that Canadian and
American trade negotiators deal regu-
larly with matters that raise
environmental issues. The next section
highlights three formal disputes con-
sidered under the FTA that had

environmental components.

Formal Disputes Under Chapter 18
of the Canada-U.S. Free Trade
Agreement

Of the five disputes formally sent to
panels under Chapter 18 of the
Canada-U.S. Free Trade Agreement,
no less than three dealt with fisheries
or standards questions. The disputes
are as follows:

Canada’s Landing Requirement for
Pacific Coast Salmon and Herring,
CDA-89-1807-01, October 16th,
1989 (regulations wunder the
Canadian Fisheries Act prohibit-
ing the export of unprocessed
herring or salmon);

Lobsters from Canada, USA-89-1807-
01, May 21st, 1990 (interpretation
of U.S. minimum size require-
ments for lobsters pursuant to the
Magnuson Fishery Conservation
& Management Act);

Treatment of Non-Mortgage Interest
Under Article 304, USA-92-1907-
01, June 8th, 1992 (determination
whether “direct cost processing” in
FTA Article 304 included interest
payments on debts of any form to
finance acquisition of fixed assets);

Interpretation  of and  Canada’s
Compliance with Article 701.3 With
Respect To Durum Wheat Sales,
CDA-92-1807-01, February 8th,
1993 (interpretation of FTA
Article 701.3 prohibiting sales of
agricultural products below cost,
with reference to payments by the

Canadian Wheat Board); and

Puerto Rico Regulations on the
Import, Distribution & Sale of
UHT Milk  from  Québec,
USA-93-1807-01, June 3rd, 1993
(prohibition of importation of
milk pursuant to Puerto Rican

Department of Health and
Agriculture regulations).
The Non-Mortgage Interest Panel

Report and the Durum Wheat Sales
Panel Report turned on questions hav-
ing little to do with the environment.
The first report dealt with the highly
technical question of rules of origin.
The second dealt with the issue of sub-
sidies permitted under the FTA. While
environmentalists and proponents of
sustainable development might well
have views on the issues raised in both
affairs, it is hard to see how these views
could have affected disposition of these
matters before either panel.




The following analysis of the Salmon
and Herring, the Lobsters from Canada,
and the UHT Milk from Québec Panel
Reports, attempt to determine the
extent to which environmental con-
siderations played a role in the
disputes. They also explore whether
the legal and factual issues raised in
these reports would have been better
understood had the panelists had
advice from environmental experts.

a) Salmon and Herring

The central legal issue in the Salmon
and Herring Report came from Canada’s
contention that its regulation requir-
ing that all fresh salmon and herring
caught in its waters be landed in
Canada constituted a conservation
measure. Canada argued that in order
to conserve its stocks effectively, all
fish caught in waters under its jurisdic-
tion (whether by Canadians or
Americans) must be brought into
Canadian ports for processing. An
exact count of the fish caught during
the course of each fishing season is
thereby ensured. The United States
argued that this constituted a disguised
restriction on trade, as well as an
export quota. The Panel agreed to
some extent with both parties. While
it accepted Canada’s concern for con-
servation, it also accepted the U.S.
contention that not all fish caught
in Canadian waters need be landed
in Canada. The Panel suggested,
therefore, that at least 10 percent of
the fish caught in Canadian waters
be exported directly to the United
States. After negotiations between the

two governments, a 25 percent figure
was declared reasonable and was
enshrined in a Canada-U.S. agree-
ment. This agreement comes under
review in June 1995.

The panelists in the Salmon and
Herring case were trade bureaucrats
and academics, experts in the law of
the GATT. None had strong creden-
tials as fisheries biologists, or even as
fisheries managers. Yet the central
issue turned on an argument of conser-
vation and the effectiveness of certain
types of measures to guarantee conser-
vation and, in a broader sense, on the
theme of sustainable development. It is
reasonable to suggest that the input of
experts on the matters raised before the
panel might have assisted it, particular-
ly with respect to the argument that an
exception to the general principle of
free trade might be justified on conser-
vation grounds. Both the Canadian
and American governments argued as
to conservation and the effectiveness
of these measures, indeed of their very
bona fides, in their pleadings before the
Panel, as well as in the legal briefs and
extensive supporting documents. '*

All three issues — fisheries, conserva-
tion, and sustainable development —
were put to the Panel. However, per-
haps what was missing was the opinion
of an independent group of experts —
experts whose neutrality and expertise
would have been above dispute.
Perhaps this type of expert opinion,
pursuable under the FTA and now
clearly suggested under the NAAEC,

could have assisted the Panel in reach-

18 It should be noted that these are confidential proceedings, and neither the written nor
the oral phases are open to the public. The application of U.S. freedom of information
laws to these proceedings is still before the courts of the USA. The author writes on the
basis of general conversations with the participants and an appraisal of the report.




ing its decision. The 10 percent figure,
for instance, appears to be a somewhat
arbitrary number. And its arbitrariness
is further enhanced by the fact that
both governments agreed, under pres-
sure from the United States, to
increase it to 25 percent. On what
basis was this decision made? A report
of independent experts might well
have added weight to the decision.
Indeed, impartial and unimpeachable
expert opinion might well have been of
considerable help to the parties in
reaching their final decision as to
implementation. At the very least, per-
suasive and impartial expert opinion
might have convinced the losing state
to accept a panel’s opinion and imple-
ment it as recommended.

b) Lobsters from Canada

The Lobsters from Canada case arose
out of Canadian complaints that the
size requirements established by the
United States for lobsters imported for
sale into the United States constituted
a disguised quota and, hence, an unfair
restriction on international trade. The
American defence was that such a
restriction constituted a nondiscrimi-
natory conservation measure. That is,
the United States argued that if it
restricted the entry of Canadian lob-
sters, it did so in a nondiscriminatory
fashion affecting both American and
imported lobsters alike. Furthermore,
the American side argued that the pur-
pose of the measure was conservation.
The Panel, split three to two on
national lines (the only such occur-
rence in the five Chapter 18 disputes),
accepted the American arguments.
Thus the U.S. remained
unchanged and implementation of the
report never materialized.

law

The pros and cons of the conservation
issue were certainly argued by both
sides. The panelists and subsequent
critics of the report might well have
adopted another position, had impar-
tial environmental experts in fisheries
questions been among the many scien-
tific advisors and fisheries managers
advising the governments.

c) UHT Milk from Québec
This Quebec milk case should

particularly interest individuals and
organizations pondering international
environmental issues. The point in
contention went beyond strictly
environmental matters, into the legal
principles applicable to standards.
But the question of legal equivalency
of standards is relevant to the
setting and justification of environ-
mental standards.

The case developed as follows. A
Canadian complaint was made that
UHT milk from Québec, traditionally
sold in Puerto Rico, had been unjusti-
fiably excluded from the Puerto Rican
market because of the adoption of new
milk production standards. The
American response was that the mea-
sures were fully justified, based as they
were on the adoption of a new and
more comprehensive ordinance gov-
erning the production of milk — one
already in force throughout the conti-
nental United States. In effect, Puerto
Rico was simply bringing its standards
into line with the United States, as it
was fully empowered to do.

The Panel unanimously concluded
that the authority over standard setting
with respect to the safety of milk pro-
duction lay fully within the jurisdiction




of the Commonwealth of Puerto Rico.
They agreed, too, that the provisions of
the FTA on long-term harmonization
of standards between Canada and the
United States were of a largely horta-
tory and “best efforts” character.
However, the Panel unanimously
agreed that in circumstances such as
this, the Puerto Rican and U.S. federal
authorities should have given the
Québec milk producer an opportunity
to prove that its milk was produced
under conditions equivalent to those
required by the new standards in
Puerto Rico. The Panel held that there
had been nonviolation, nullification,
and impairment of the benefits which
the Canadian producer could legiti-
mately expect in the Puerto Rican
market under the FTA. The Panel rec-
ommended, therefore, that a fair
opportunity be granted to the
Canadian producer to prove that its
milk was produced in Québec under
conditions equivalent to those
required by the American standard.
Some two years later, this process has
now been completed.

The question underlying the UHT
Milk from Québec Panel Report relates
to the substantive equivalency, and
comparison, of standards governing the
production of milk. It is important to
realize, however, that this was not the
legal issue before the Panel. The Panel
had to consider only the narrower issue
of whether an opportunity to prove
equivalency had been offered at an
appropriate time and in an appropriate
manner. Indeed, for the Panel to have
made any judgment as to the substan-
tive equivalency of the Canadian and
American standards would have been
improper. In this case, as in many oth-

ers, the FTA and the NAFTA were

concerned as much with a legal right to
process as with substance. In most
cases, the substantive issues are left to
the sovereign discretion of each State.
The trade agreement commits them
only to certain formal legal processes.

It is difficult, therefore, to say that in
this case the Panel would have benefit-
ed from the advice of environmental
experts on milk production. In the
field of standard setting, expert advice
applies only in instances where the rea-
sonableness of the standard itself can
be judged by a panel. This can arise, for
example, if a panel is invited to deter-
mine the adequacy of the scientific
justification for a particular standard,
or whether a particular standard
reflects generally accepted internation-
al standards. On both these points,
expert advice can be extremely valu-
able.”  Usually, however, the
standards-related issues arising under
the NAFTA will deal more with

process than with substance.

A further comment concerning the
UHT Milk from Québec Panel Report
relates to the composition of the
Panel (see Part II of this study for addi-
tional discussion of this matter). The
American government chose, as one
of its panelists, a distinguished lawyer
who had served both as ambassador to
the General Agreement on Tariffs and
Trade (GATT) and the Organization
for Economic Cooperation and
Development (OECD), and as a
well-known academic agricultural
economist. In choosing these panelists,
the U.S. government presumably felt it
was drawing on relevant expertise.
Likewise, the Canadian government
named as panelists a former Canadian
ambassador to the GATT and two aca-

19 D, Wirth, “The Role of Science in the Uruguay Round and NAFTA Trade Disputes’

(1994) 27 Corwell Int’l. L.J. 817




demic trade law professors. Both pro-
fessors had considerable experience in
government, and at least one had some
modest environmental credentials.
This point is raised not to review the
credentials of the individuals them-
selves, but rather to point out the
freedom of manoeuvre that the govern-
ments had under the FTA. In other
words, to obtain an appropriate mix of
background and expertise, they could
choose panelists from both on and off
the Roster. As will be shown later, it is
not yet clear whether governments
under the NAFTA process in Chapter
20 will enjoy the same freedom.
But if this is the case, the argument in
favour of recourse to experts in appro-
priate circumstances may become
even stronger.

One question remains. What is the
potential value of expert opinion in
reaching a final settlement of a dispute
after a panel has reported? According

I1.
TRADE DISPUTES

The Canada-U.S. Free Trade
Agreement, Chapter 18

A review of the five Free Trade
Agreement Chapter 18 Panel Reports
suggests that there may well be situa-
tions in which expert environmental
evidence could be valuable. For exam-
ple, a panel might need help in
reaching its conclusions and in assist-
ing governments to resolve their
disputes. But, by the same token, this
review suggests that there may be many
instances in which the substantive
environmental question is not the
legally dispositive issue before the
panel. Indeed, at times, it would be a
mistake to divert the panel’s attention
from the essentially procedural ques-
tions before it.

to press reports regarding the UHT
Milk from Québec case, a process for
determining equivalency of Canadian
versus Puerto Rican milk-production
standards was adopted and implement-
ed, after some difficulty, by the two
governments. It therefore took some
time before Québec standards, with
certain modifications, were deemed
equivalent to American standards. The
underlying issue in the UHT Milk
panel case, and in all probability in
other standard-setting cases, was not
simply the procedural question, but
the substantive issue of equivalence.
Indeed, once the governments are
faced with the substantive issue, expert
advice becomes extremely relevant.

Part II of this report addresses more
fully the relevance of expert opinion
on environmental matters in trade
disputes. It also examines the provi-
sions for recourse to experts in free
trade agreements.

EXPERT ENVIRONMENTAL ADVICE IN

Article 2014 allows panels to seek
expert scientific advice. This provision
parallels the authority (seemingly
never used) of the GATT/WTO panels
to seek expert advice. But how useful is
expert advice during panel proceed-
ings? Given that during these
proceedings both parties provide scien-
tific evidence from their respective
governmental experts, perhaps that
expert advice is more useful before and
after the proceedings. The panel would
have to weigh the scientific evidence
and make a judgment as to which testi-
mony is most convincing. To have an
outside panel of experts weigh the con-
flicting evidence is arguably an
abandonment of the panel’s duty to
decide the issue before it. A scientific




advisory committee that acts as an
assessor in helping to understand and
apply technical advice is one thing; a
scientific advisory committee that, in
effect, is called upon to decide on the
issues before the panel is quite another.

GATT/WTO Dispute-Settlement
The GATT does not deal with envi-

ronmental matters in any specificity,
and indeed contains fewer explicit ref-
erences to environmental issues than
does the NAFTA. Nevertheless, it is
striking that some of the most signifi-
cant disputes to come before the
GATT panel process in recent years
have been related to environmental
issues. The most notable are the two
Tuna-Dolphin cases® and the case
involving American automotive emis-
sion standards.” But these three are
only the most salient of a series of deci-
sions on matters relating to trade and
the environment, to standards, and to
fisheries and agricultural products.
Undoubtedly, other cases involving
similar matters will be referred to
WTO panels in future years.

As of 1989, the GATT/WTO panels
have been empowered to call upon the
assistance of bodies of experts.”> To
date, though, they have not done so.
This authority was strengthened by the
agreement on dispute-settlement form-

ing part of the WTO (1994) agree-
ments, which concluded the Uruguay
round  of  Multilateral — Trade
Negotiations. Whether such experts
will, in fact, be used by future WTO
dispute-settlement panels is not yet
clear. There may well be some feeling
that relevant environmental issues,
and others, can be put before panels by
the Contracting Parties with an inter-
est in so doing, and that panels
normally have a mandate to deal with
any legal problems arising out of inter-
national trade. No doubt, the WTO
will continue trying to frame disputes
in trade terms, rather than attempt to
arbitrate what may be, fundamentally,
environmental disputes. This reflex
may be even stronger, given the
GATT’s lack of clear language on envi-
ronmental matters. Essentially, the
WTO continues to regard decisions on
environmental standards as being
within the authority of Contracting
Parties. Only when environmental reg-
ulations impinge on the international
trade rights covered by the GATT
must they be dealt with.

The GATT/WTOQO’s second response
was to set up important new commit-
tees to discuss the range of issues raised
by the relationship between trade and
environmental issues. In fact, the
GATT/WTO prefers, and has always

preferred, to attempt to negotiate new

20 United States - Restrictions on Imports of Tuna, Aug. 16th, 1991, (1991) 30 LL.M.
1594; United States - Restrictions on Imports of Tuna, June 16th, 1994, GATT Doc.

D529/R.

21 United States - Taxes on Automobiles, June 16th, 1994, GATT Doc. D531/R.

22 Arguably they could have done so under the Agreed Description of the Customary
Practice of the GATT in the Field of Dispute-Settlement, Annexed to the 1979
Understanding Regarding Notifications, Consultations, Dispute-Settlement and
Surveillance, Nov. 28th, 1979, GATT Doc. L/4907.




issues rather than have them resolved
by dispute-settlement panels. The
GATT Dispute-Settlement Panels
have certainly ruled on matters of con-
siderable interest over the years, but it
would be a mistake to consider their
reports as comparable to the jurispru-
dence of a court, such as the European
Court of Justice. In fact, the GATT
framework for panels has much less
room to develop a genuine jurispru-
dence comparable to that of a true
court. Moreover, the very nature of the
process appears to preclude this
attempt. The introduction in 1995 of
an appellate process may well bring
about some change in this regard. For
the moment it is difficult to speculate
on this matter.

The recent GATT Panel Reports on
environmental questions have success-
fully clarified certain legal issues
relating to the authority of states to
impose environmental measures that
have a discriminatory impact, that
apply to production standards, or that
apply to situations arising entirely
beyond the borders of the state adopt-
ing the measure. While these
considerations significantly affect the
making and implementation of envi-
ronmental policies, they are not in
themselves inherently environmental
decisions. Rather, they are judgments
reflecting general principles of GATT
law. Even if it were deemed advisable,
for environmental reasons, to allow all
WTO Contracting Parties to impose
their production process standards on
the products of other states for envi-
ronmental reasons, the GATT would
not necessarily authorize the imposi-
tion of production process standards on
imports for all other purposes. In other
words, although the experts giving
their opinion on the legality of certain
environmental measures may well

assist panels in understanding the justi-
fication of these measures, the panels
may be stopped by general principles of
GATT law from deciding that their
application to imports is justified under
the GATT.

The advice of environmental experts
does become relevant to the work of
panels when it is argued that excep-
tions to general principles of GATT
law are justified on environmental
grounds. In such circumstances,
because the measure is essentially envi-
ronmentally oriented, it cannot be said
to constitute an unjustifiable impedi-
ment to international trade. The role
of such advice will become even more
relevant if the GATT is formally
amended, or if some kind of interpreta-
tive statement is adopted authorizing
exceptional measures for purposes of
environmental protection.

European Court of Justice (ECJ)

Environmental interests have been
regularly weighed against competing
trade interests in at least one quasi-
international process: the case law of
the European Court of Justice (EC])
under the Treaty of Rome (1957), as
amended by various treaties, including
the Maastricht Treaty of 1993.
European Community law provides
interesting comparisons and insights
into the GATT and NAFTA case law.
There are a number of fundamental
differences, however, between GATT
law and European Community law.
First, European Community law is
embedded in a supra-national legal
order, fully integrated into the law of
each Member State. The GATT, on
the other hand, is an international
legal order — one not normally inte-
grated into domestic law, that
presumes national sovereignty, and




that claims no inherent supremacy
over domestic law. The same is true of
European Community institutions,
such as the European Court of Justice.
The EC]J can be seized, either by states,
community institutions, or private par-
ties; and its decisions are binding
on all three categories of persons
and institutions.

Second, and equally important, for a
number of years European Community
law has made it very clear that envi-
ronmental protection is one of the
fundamental values of the European
Community, along with the economic
goals of free movement of goods, ser-
vices, persons, and capital. The ECJ]
thus has the mandate, which GATT
Panels manifestly lack, to weigh the
competing values of trade and environ-
ment against each other and to make
appropriate decisions in light of the
facts of each case. The ECJ is also able
to operate in a context where national
or community environmental policies
are much more clearly articulated
before it than may be the case with
respect to the GATT or NAFTA.
European Community environmental
law is, itself, based on an attempt to
reconcile many of the competing val-
ues inherent in the promotion of trade
and the protection of the environ-
ment. The issues that come to the EC]
are therefore in every sense more legal-
ly mature than those put before a

GATT or a NAFTA panel.

The Danish Bottle Case” — a major
case chosen from among the many
European Community environmental
disputes — illustrates the difference

between European Community law
and the NAFTA/GATT law. In this
case, companies wishing to sell beer in
Denmark complained that a Danish
regulation requiring a system of
deposit/return of all types of beer bot-
tles, as well as a restriction on the sizes
and shapes of beer bottles sold on the
Danish market, constituted an unjusti-
fiable restriction on the free movement
of goods between Denmark and the
rest of the Community. The Danish
Government argued that these mea-
sures were justifiable on grounds of
environmental protection. Whereas a
NAFTA Panel, in the absence of an
international agreement on the sub-
ject, would have had to restrict itself to
considering the ensuing issues in the
light of a rather formal test of nondis-
criminatory treatment of imported
containers, the ECJ] was able to per-
form a much more complex weighing
of the competing trade and environ-
mental values. In its decision, the EC]
held that, while environmental consid-
erations amply justified a system of
deposit/returns, the restriction on the
number and size of bottles that may be
sold in the Danish market was unjusti-
fiable. Furthermore, Danish law would
have to accommodate smaller sales
volumes of non-Danish beers in unusu-
ally shaped bottles. By going to the
heart of the environmental issue, the
ECJ was able to reach a decision, based
on Community law, that weighed
trade and environmental values. A
GATT/NAFTA Panel would have had
great trouble doing this since, in
most cases, it lacks the legal authority
to do so.

23 Commission v. Denmark, Case 302/86, [1988] ECR 4607.




The ECJ is authorized to receive evi-
dence from the parties on both factual
and strictly legal issues, as well as evi-
dence and argument from the
Advocate General. The Court is also
empowered, in those cases it deems
necessary, to seek expert advice from
assessors. Ultimately, the ECJ rules on
matters of law and states the appropri-
ate legal remedy. In comparison, the
NAFTA legal process is one that leaves
the whole issue of remedies almost
entirely in the hands of Member
States. The NAFTA process leaves
much less scope for arguing competing
trade and environmental values before
dispute-settlement panels. It is impor-
tant to bear this in mind when seeking
to determine the extent and manner in
which experts could be used by
NAFTA dispute-settlement panels.

Whatever the differences between
European Community law, GATT law,
and the law of the NAFTA, environ-
mental considerations are clearly
giving rise, with increasing frequency,
to disputes between states. It is impor-
tant that the true nature of the dispute
be clarified and that the parties to the
dispute be helped to reach a workable
solution. Procedures such as the provi-
sion of expert opinion or the
constitution of expert committees to
advise NAFTA dispute-settlement
panels should be used wherever appro-
priate.

The NAFTA and the NAAEC

A number of points in the dispute set-
tlement process under the NAFTA and
the NAAEC make it possible for both
the states and the panels to seek expert
advice, be it on environmental ques-
tions or on other matters.

Relevant Provisions of the NAAEC

The most relevant provisions of the

NAAEC are Article 9, paragraph 5:
The Council may:

a) establish and assign responsibili-
ties to, ad hoc or standing
committees, working groups or
expert groups;

b) seek the advice of non-
Governmental organizations or
persons, including independent
experts; and

¢) take such other action in the exer-
cise of its function as the parties
may agree;

and Article 10, paragraph 6:

The Council shall cooperate with the
NAFTA Free Trade Commission to

achieve environmental goals and

objectives of the NAFTA by:

a) acting as a point of inquiry and
receipt of comments from non-
governmental organizations and
persons concerning those goals
and objectives;

b) providing assistance in consulta-
tions under Article 1114 of
NAFTA where a Party considers
that another Party is waiving or
derogating from, or offering to
waive or otherwise derogate from,
an environmental measure as
an encouragement to establish,
acquire, expand or retain an
investment of an investor, with
a view to avoiding any such
encouragement;




c) contributing to the prevention or
resolution of environment-related
trade disputes by:

i) seeking to avoid disputes
between the Parties,

ii) making recommendations to
the Free Trade Commission
with respect to the avoidance
of such disputes, and

iii) identifying  experts  able
to provide information or
technical advice to NAFTA
committees, working groups

and other NAFTA bodies;

d) considering on an ongoing basis
the environmental effects of the

NAFTA; and

e) otherwise assisting the Free Trade
Commission in environment-
related matters.

Relevant Provisions of the NAFTA

Within the NAFTA, the Article of
particular importance is Article 2007,

paragraph 5:
The Commission may:

a) call on such technical advisors
or create such working groups
or expert groups as it deems
necessary,

b) have recourse to good offices, con-
ciliation, mediation, or such other
dispute-resolution procedures, or

c¢) make recommendations as may
assist the consulting Parties to
reach a mutually-satisfactory reso-
lution of the dispute.

Also relevant are Articles 2003, 2004,
and 2005, as well as Articles 513
(Working Group on rules of origin),
Article 723 (sanitary and phytosani-
tary measures/technical consultations),
and Article 914 (standards-related
measures/technical consultations). Of
relevance, too, are Article 2009, which
deals with the composition of the
Roster (up to thirty individuals to
serve as dispute-settlement panelists
under Chapter 20); Article 2010,
which deals with the qualifications of
panelists; and Article 2011, which
deals with the selection of panelists in
particular cases.

Article 2014 of the NAFTA deals with

the role of experts:

a) On request of a disputing Party,
or of its own initiative, the Panel
may seek information and techni-
cal advice from any person or body
that it deems appropriate, provid-
ed that the disputing parties so
agree, and subject to such terms
and conditions as such parties
may agree.

Finally, Article 2015 deals with the
composition of Scientific Review
Boards:

a) On request of a disputing Party or,
unless the disputing Parties disap-
prove, on its own initiative, the
panel may request a written report
of a scientific review board on any
factual issue concerning environ-
mental, health, safety or other
scientific matters raised by a dis-
puting Party in a proceeding,
subject to such terms and condi-
tions as such Parties may agree.




b) The board shall be selected by the
panel from among highly qualified,
independent experts in the scien-
tific matters, after consultations
with the disputing Parties and the
scientific bodies set out in the
Model Rules of Procedure estab-
lished pursuant to Article 2012(1).

The articles of the NAFTA referred to
above make it plain that, at a number
of points in the dispute-settlement
process under Chapter 20, it is possible
for the Commission for Environmental
Cooperation (CEC), for the Parties,
and for panels in appropriate circum-
stances to seek expert advice,
including expert advice on environ-
mental questions. All these provisions
were drafted and widely discussed
before a decision was made to negoti-
ate the NAAEC. Indeed, the NAAEC
provisions were drafted in light of the
broader provisions of the NAFTA, and
are designed to dovetail neatly with
them. This is particularly the case with
Article 10, paragraph 6, which pro-
vides the CEC with a mandate to
identify experts able to provide infor-
mation or technical advice to NAFTA
committees, working groups, and other
NAFTA bodies. A close interrelation-
ship exists between the provisions of
the two agreements concerning the
constitution of expert committees,
working groups, and other bodies as
they relate to the NAFTA dispute-set-
tlement process. It is also evident that
the NAAEC provisions perform a dual
function in that they have been draft-
ed in light of the Chapter 20
dispute-settlement, as well as the other
institutional and committee structures
established under the various chapters
of the NAFTA. The third function is
to provide any expert advice required
under NAAEC procedures.

In summary, provision of expert advice
under the NAAEC has a threefold

function as follows:

a) to provide advice with respect to
complaints, inquiries, and disputes

falling squarely within the
NAAEG;
b) to provide advice to the

Commission, to Parties to a dis-

pute, and to dispute-settlement
Panels under the NAFTA; and

c) to provide advice to various

NAFTA committees.
Other NAFTA Dispute-Settlement

Processes

The NAFTA contains several other
dispute-settlement procedures in addi-
tion to Chapter 20. These cover
financial services, investments, other
environmental agreements, and the
Chapter 19 Binational Panel process
arising out of domestic countervailing
duty and anti-dumping duty proceed-
ings. But none of these proceedings
appear to dovetail with the NAAEC in
the quite same manner as Chapter 20.
As well, the NAFTA contains exten-
sive provisions of an institutional
character. As discussed below, these
establish a number of permanent or
ad hoc committees, or permit the
Parties to create new tripartite com-
mittees so as to promote the purposes
of the Agreement.

Chapter 14, which covers dispute-set-
tlement in respect of financial services,
provides for the creation of a special
Roster of Financial Services Panelists
and requires that financial disputes be
resolved by persons on this Roster. It
parallels quite closely, therefore,
Chapter 20 of the NAFTA and, to the
extent that the parties to a dispute
(or the panel itself) feel it appropriate,




they can call for expert advice under
Article 2014. A potential relationship
is thus established between the
NAAEC and Chapter 14. The prob-
lem here is to determine when and
how environmental issues might be at
the heart of disputes over financial ser-

vices under the NAFTA.

Chapter 11 of the NAFTA, dealing
with investments, requires that invest-
ment disputes be resolved by one
of two procedures that are entirely
extraneous to the NAFTA. Article
1120 allows for investment disputes
to be resolved by arbitration under

the United Nations Commission
on International Trade Law
(UNCITRAL) Arbitration Rules.

Alternatively, Article 1120 allows for
investment disputes to be resolved
under the International Convention
for the Settlement of Investment
Disputes of 1965 (ICSID). This con-
vention, established under the aegis of
the World Bank, promotes the peaceful
resolution of investment disputes. Its
particular advantage is that it allows
private investors to submit claims
against sovereign States. While it is
possible under the ICSID to seek
expert advice, no provision has been
made for expert environmental advice.
It is hard to see how the NAAEC pro-
visions could be dovetailed with the
ICSID procedures.

Article 1114 is a special case. It con-
tains specific obligations for NAFTA
parties with regard to the environmen-
tal impact of investments. This article
states that “a party should not” attract
investment by waiving environmental
obligations. If this is alleged, consulta-
tions are required “with a view to
avoiding any such encouragement.”

Whether this is hard or soft law

remains to be determined. There is
nonetheless a clear mandate for the
provision of expert advice as to the
appropriateness of certain types of gov-
ernmental measures in the light of
NAAEC Article 10, paragraph 6(b).

Conceivably, there will be situations in
which the nature of the dispute is ques-
tioned: Is it environmental in
character or strictly an investment
matter? Should such disputes arise, it is
submitted that the Parties should nego-
tiate the applicable procedure — the
ICSID or Chapter 20 of NAFTA. The
Parties to the NAFTA are sovereign
and, it is submitted, would be free, by
consent, to make decisions interpret-
ing or even amending by practice the
meaning of the NAFTA. Disagree-
ments as to whether a particular
dispute ought to be negotiated under
the ICSID procedure would appear
to be a matter for the Chapter 20 gen-
eral dispute-settlement proceedings.
Alternatively, should a question arise
during the course of an ICSID proce-
dure or an arbitral procedure under
Article 1120, it is submitted that the
tribunals would be competent to judge
the limits of their own jurisdiction.

Article 104 of the NAFTA gives
priority to three international environ-
mental agreements and allows the
Parties to add other international envi-
ronmental agreements to this list.
Insofar as these agreements contain
their own dispute-settlement processes,
they will take precedence over the
applicable dispute-settlement processes
of the NAFTA. Interestingly, the
agreements that can be covered are
multilateral as well as bilateral envi-
ronmental agreements, as witnessed by

Annex 104.1.




[t is unclear whether these agreements
would be given priority over the dis-
pute-settlement provisions of the
NAAEC. The NAAEC is legally sepa-
rate from the NAFTA. Furthermore,
Article 104 of the NAFTA, having
been drafted before the NAAEC, con-
tains no reference to the latter
agreement. This question may remain
a matter of pure speculation, should no
disputes arise. However, one can imag-
ine a situation arising in which a
NAFTA government fails to enforce
its legislation adopted under one of the
listed international environmental
agreements. The question might then
arise as to the appropriate dispute-set-
tlement procedure. Should the
complaint be pursued under dispute-
settlement  proceedings of the
international environmental agree-
ment in question? Or should recourse

be pursued under the NAAEC?

Still another issue is the extent to
which complaints with respect to vio-
lations of international environmental
agreements may be submitted under
the NAAEC. Several questions cov-
ered by some of the various listed
agreements have, in fact, been noted as
potential flashpoints for environmen-
tal disputes between NAFTA Parties.
Authors commenting on these matters
usually cite two particular topics: trade
in endangered species, and the trans-
boundary transportation of hazardous
wastes. In such cases, it is submitted
that the Parties may opt for the proce-
dure of their choice. However, it is not
as clear that the Parties may rule out
laying complaints under Article 14 of
the NAAEC. In certain circumstances,
violation of the NAAEC and interna-
tional environmental agreements may
arise out of the same act, just as it is
possible to violate both the GATT and
the NAFTA simultaneously in a num-
ber of circumstances.

Finally, Chapter 19 of the NAFTA
allows private parties to call for the
constitution of a Binational Panel
to hear appeals from domestic adminis-
trative  proceedings relating to
anti-dumping and countervailing duty
complaints. There would appear to be
no formal link between the NAAEC
and Chapter 19. Neither is there a pro-
cedural manner by which the advice of
environmental experts could either be
sought, or legally offered, under
Chapter 19 procedures. Whereas the
applicable procedural rules are set out
in the rules of practice made by the
Parties pursuant to Chapter 19, the
substantive rules are those that
apply in Canada, the United States,
or Mexico with respect to appeals
from such administrative procedures,
under the respective laws of the
three countries.

One remote nexus between the
NAAEC and Chapter 19 may exist.
This relates to the fact that certain
types of subsidies granted for environ-
mental purposes are to be exempt from
countervailing duties under the 1994
WTO Agreement on Subsidies. What
exactly constitutes an environmental
subsidy is a matter perhaps best left for
further discussion between the con-
tracting parties to the WTO, to WTO
dispute-settlement, or to domestic
case law.

NAFTA Committees
and Working Groups

Dispute avoidance through the work of
committees and working groups
reflects NAFTA policy. Envisaged is
the creation of various ad hoc and
standing committees, whose mandates
may be limited in time and function.
Occasionally, other committees and
working groups sanctioned by the
Parties would be struck. Some of these




committees would actually have a
function in various stages of the
NAFTA dispute-settlement process
under Chapter 20. This is particularly
so with Articles 513, 723, and 914.
There, consultations in Working
Groups on rules of origin, sanitary and
phytosanitary measures, and standards-
related measures would replace regular
consultations under Article 2007, in
the process leading up to formal dis-
pute-settlement under Chapter 20.

The NAFTA committees exist to deal
with a host of matters, both general
and highly technical. These matters
include: trade in goods, and various
aspects of trade in textiles; rules of ori-
gin, and customs matters generally;
grading and quality standard in agricul-
ture, agricultural subsidies and trade,
and private disputes over agricultural
goods; government procurement; the
point of inquiry concerning sanitary
and phytosanitary standards, and sani-
tary and phytosanitary standards in
general; grain products, and agricultur-
al grading and marketing standards,
notification of technical standards; and
standards-related matters generally;
land transportation, telecommunica-
tions, and automotive standards; small
business, and services and investment;
quotas, and requirements for licensing
and certification; and financial ser-
vices, trade in competition, and
temporary entry. A number of commit-
tees have been created, or may be
created, to deal with technical stan-
dards under Article 913. Relevant
matters include: nomenclature, quality,
and packaging; product approval, and

accreditation; uniform chemical hazard
classifications, and training and
inspection; and good laboratory prac-
tices, good manufacturing practices,
and criteria assessment. Aside from the
panoply of possible standing and ad hoc
committees created to regulate dis-
putes, there exists an Advisory
Committee on Private International
Disputes, as well as committees whose
task it is to review, on a long-term
basis, the rules of origin in the North
American automotive sector. Finally,
there are also working groups dealing
with import surges, subsidies and coun-
tervailing duties, and anti-dumping
duties — all charged with negotiating
possible changes to the NAFTA on

these matters.

Some of the roughly one hundred com-
mittees, ad hoc committees, and
working groups briefly reviewed here
are clearly dealing with matters of very
direct relevance to environmental
questions. Others, however, only occa-
sionally meet environmental problems
in the course of their work.

The Legal Status

of Environmental Advice

Quite clearly, there will be many
instances in which the underlying
trade issue is one of environmental pol-
icy, or one that raises environmental
concerns — although it may be cast
entirely as a trade matter. Moreover,
issues will probably remain quite open-
ended where the various NAFTA

committees are concerned.




Within the framework of a specific dis-
pute, however, and particularly within
the framework of disputes under
Chapter 20 of the NAFTA, it is by no
means clear that the environmental
issues underlying a dispute will be
legally relevant. A good case in point is
the UHT Milk from Québec Panel
Report. Here, the fundamental dispute
between the United States and Canada
was probably related to distrust of for-
eign standards. This was not the legal
issue before the Panel, however. And it
would have been inappropriate for the
Panel to seek expert advice on the sub-
stantive issue of equivalence of
standards. With this matter entirely
within the discretion of the two States
at all times, comment on such issues
from the Panel would have been nei-
ther relevant nor helpful. Given that
many NAFTA disputes relate to ques-
tions of formal equality and, more
broadly, to procedural questions
involving the treatment of imported
goods and services, the underlying
environmental issue will not always be
the object of the formal dispute-settle-
ment process. This may be somewhat
frustrating for environmentalists.
However, given the nature of NAFTA’s
position as an intergovernmental and
international trade agreement — one
not backed up by any formal suprana-
tional executive or legislative organ,
let alone a supranational court —
this frustration would appear to
be inevitable.

Membership on Dispute
Settlement Panels

The underlying environmental issue
may often not be the central legal issue
before a panel. Hence, it may be appro-
priate for the CEC to help nominate
Roster members who will be sensitive
to environmental issues. At times,
assistance may even be needed to find
an off-the-Roster panel chairperson
with the appropriate environmental
credentials.

A cursory review of the memberships
of the FTA Chapter 18 Rosters in
Canada and the United States, as well
as the various panels whose members
were chosen off the Roster and named
under the Canada-U.S. Free Trade
Agreement, suggests that very few pos-
sess what environmentalists might call
“strong environmental credentials.”
Indeed, only one person on the
Chapter 18 Roster seems to have done
significant work on environmental
questions while in government ser-
vice.** Further analysis of many of the
other panelists indicates persons with
broad legal and governmental experi-
ence, open and humane views of life,
and an interest in promoting the wel-
fare of their fellow human beings. The
career path of most of these other peo-
ple, however, lay outside the field of
environmental protection — whether
as government servants, academics, or
private practitioners.

24 Armand de Mestral was a member of the Canadian Delegation to the Law of The Sea
Conference and worked in Committee III on environmental questions. He was also a
member of several Canadian delegations to major environmental conferences between

1970 and 1978.




III.

The evolving dynamics of economic
union among and between Canada,
the United States, and Mexico has
heightened awareness of the relation-
ship between trade and environment.
Even before the three governments
were bound by any formal union, they
had begun to cooperate on a range of
environmental issues stemming from
the development of economic integra-
tion. With the entry into force of the
NAFTA, the potential for environ-
mental impacts associated with free
trade has become the source of con-
cern. Increased economic activity in
border areas, particularly along the
Mexican-U.S. border as a result of the
maquiladora program, has augmented
the possibility of environmental dis-
putes. Between 1993 and 1995,
Canadian and American trade nego-
tiators regularly dealt with matters that
raised environmental concerns, as
illustrated in the review of the FTA
Chapter 18 trade issues. And those dis-
putes with environmental components
either dealt directly with environmen-
tal questions, or with issues of
standards and standard-making in
which the legal principles were also
applicable to environmental issues.
Indeed, three of the five disputes sent
to panels under Chapter 18 dealt with
conservation or standards questions
that introduced environmental consid-
erations into the trade question.

Given the potential for trade disputes
under the NAFTA and the possibility
that many of these will involve envi-
ronmentally sensitive matters, it is
pertinent to consider the mechanisms
by which such disputes have been
resolved in the past. It is also advisable
to examine available channels that
might facilitate the process in the

SUMMARY AND CONCLUSIONS

future. One sees that the three envi-
ronment related disputes formally sent
to panels under Chapter 18 were set-
tled without recourse to the advice of
environmental experts. Yet such
advice might well have helped resolve
the substantive issues in more satisfac-
tory ways for all parties concerned.

The NAFTA legal process offers scope
for arguing the competing trade and
environmental values before dispute-
settlement panels. The NAFTA and
NAAEC articles make provision for
both states and panels to consult
experts for advice in appropriate
circumstances during the dispute-reso-
lution process — including those
disputes involving environmental
questions — through NAFTA commit-
tees, working groups, or the
nomination of Roster members. When
the issues being confronted involve
legally relevant environmental ques-
tions, existing Rosters may lack the
environmental expertise required to
settle the issue satisfactorily. NAFTA
bodies, however, have recourse to
information, technical advice, and the
opinion of experts in the field through
the CEC, which is mandated to identi-

fy and contribute such expertise.

This survey has made it clear that trade
negotiators are regularly involved in
the discussion of issues that raise envi-
ronmental matters. Moreover, the
potential is there for trade disputes
with environmental dimensions to
occur more regularly in the future. In
such disputes, the neutrality and exper-
tise of an independent group of experts
will likely either add weight to the
decisions made by panels, or help
clarify issues — in the end enriching
the judgments.
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