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PROFILE

In North America, we share a rich environmental heritage that
includes air, oceans and rivers, mountains and forests. Together, these
elements form the basis of a complex network of ecosystems that
sustains our livelihoods and well-being. If these ecosystems are to
continue to be a source of life and prosperity, they must be protected.
Doing so is a responsibility shared by Canada, Mexico, and the United
States.

The Commission for Environmental Cooperation (CEC) is an
international organization created by Canada, Mexico, and the United
States under the North American Agreement on Environmental Coop-
eration (NAAEC) to address regional environmental concerns, help
prevent potential trade and environmental conflicts, and promote the
effective enforcement of environmental law. The Agreement comple-
ments the environmental provisions of the North American Free Trade
Agreement (NAFTA).

The CEC accomplishes its work through the combined efforts of its
three principal components: the Council, the Secretariat and the Joint
Public Advisory Committee (JPAC). The Council is the governing body
of the CEC and is composed of the highest-level environmental authori-
ties from each of the three countries. The Secretariat implements the
annual work program and provides administrative, technical and oper-
ational support to the Council. The Joint Public Advisory Committee is
composed of 15 citizens, five from each of the three countries, and
advises the Council on any matter within the scope of the Agreement.

MISSION

The CEC facilitates cooperation and public participation to foster
conservation, protection and enhancement of the North American envi-
ronment for the benefit of present and future generations, in the context
of increasing economic, trade and social links among Canada, Mexico
and the United States.

VII



VI INLAND WATER MANAGEMENT REPORT

NORTH AMERICAN ENVIRONMENTAL
LAW AND POLICY SERIES

Produced by the CEC, the North American Environmental Law
and Policy series presents some of the most salient recent trends and
developments in environmental law and policy in Canada, Mexico and
the United States, including official documents related to the novel citi-
zen submission procedure empowering individuals from the NAFTA
countries to allege that a Party to the agreement is failing to effectively
enforce its environmental laws.
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FOREWORD

In the often complex, sometimes polemic, realm of regional envi-
ronmental policy, one issue stands virtually alone in capturing the atten-
tion and concern of the public, governments and experts—the quantity
and quality of freshwater in North America. This North American Bound-
ary and Transboundary Inland Water Management Report examines the
legal and policy underpinnings of the management of water in border
regions in North America, including key policy options for enhancing
freshwater management of this vital resource. It is intended to introduce
the ecological, economic and sociopolitical realities germane to freshwa-
ter resources and ecosystems in Canada, Mexico and the United States
and focuses on the legal and management regimes that have evolved
for boundary and transboundary surface waters and ecosystems. The
regimes available for addressing groundwater—especially that in trans-
boundary aquifers—are much less well developed.

This report is intended to introduce the ecological, economic and
sociopolitical realities that have shaped the way that freshwater
resources and freshwater ecosystems have been “managed” in Canada,
Mexico and the United States. It focuses primarily on the legal and man-
agement regimes that have evolved for boundary and transboundary
surface waters and ecosystems. The regimes available for addressing
groundwater—especially that in transboundary aquifers—are much
less well developed.

The freshwater in the world’s streams, lakes and rivers makes up a
tiny fraction (about one part per 10,000) of the water on earth. Yet this
freshwater and these freshwater ecosystems support a multiplicity of
life-sustaining services that are intimately linked to human activities
and to the long-term sustainability of human societies and civilizations.

Throughout history, people have built their communities and
great cities along the shores of lakes and rivers. From ancient times, cul-
tures and civilizations have evolved and adapted to the annual cycle of
renewal of the world’s mighty river systems. But the human stresses
now placed on freshwater ecosystems and freshwater resources around
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the world are increasingly complex, increasingly pervasive, and increas-
ingly threatening to the sustainability of these systems and resources.
People like to live, work, consume near, and release their wastes
—directly or indirectly—into streams, lakes and rivers. Similarly, they
have, with good intentions, dammed, diverted, channeled, impounded,
reclaimed and regulated lakes and rivers for many purposes, including
municipal water supplies, energy production, industry, navigation and,
especially, irrigation of agricultural crops.

For millions of years, freshwater ecosystems also have provided
the “stuff of life” in which the process of evolution worked to produce a
proliferation of species that flourished over millennia, often in geo-
graphically isolated and protected freshwater ecosystems. Yet, as a
result of the changes wrought by humankind, these cradles of life often
have been altered to the point where they now bear little resemblance
to their original state, and the life forms that once thrived no longer
survive.

The hydrological cycle—evaporation, atmospheric transport and
precipitation—provides a means of renewing and replenishing the
world’s freshwater heritage, yet there are limits. Today people live in a
world where every drop of rain or flake of snow contains traces of chemi-
cals that can be attributed to human activities. Water—freshwater,
marine and in the tissues of living things—is an integrator of the many
stresses and demands that humankind has placed on the planetary life
support systems.

Boundary lakes, rivers and streams, and the rivers and streams
that cross political boundaries are typically important pressure points.
Often they force decision makers to try and develop management
regimes to accommodate the multiplicity of human and other uses of
these shared ecosystems, and the benefits and resources they provide.
The Boundary Waters Treaty of 1909, one such example, has for almost a
century served as an evolving framework for cooperation between Can-
ada and the United States. Similarly, comprehensive mechanisms for
binational cooperation along the US-Mexico border have been in place
since 1889.

In developing this report, the North American Commission for
Environmental Cooperation relied heavily on specialists to draft various
sections (see Acknowledgments, p. 23). It is our hope that readers will
find this report to be a useful introduction to the rich—but not always
consistent—legacy of water management experiences on which Canada,
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Mexico and the United States have to build. We also hope that it will help
stimulate a greater appreciation of this most precious of nature’s many
life-sustaining gifts. Finally, and perhaps most importantly, we hope
that the report might help catalyze creative and lasting solutions to some
of the challenges that the three countries will encounter as they seek to
manage their current uses of their freshwater heritage to meet the needs
of today without compromising the ability of future generations to meet
their own needs.

Janine Ferretti
Executive Director
North American Commission for Environmental Cooperation






EXECUTIVE SUMMARY

In many regions along both international borders of North Amer-
ica, demands for water and pressures on aquatic ecosystems are on the
rise, spurred by economic and demographic changes. These changes,
combined with growing concerns about human health and environmen-
tal quality, are impelling citizens and governments at all levels to pay far
greater attention to the management and protection of boundary and
transboundary waters.

Freshwater resources situated along and across North America’s
international boundaries are managed through a variety of domestic
and binational mechanisms that have evolved over more than a century
to meet emerging issues and challenges. Traditionally, the framework
for managing boundary and transboundary water on the US-Mexico
border has focused on the apportionment of scarce surface water
resources. In the 1960s, water quality issues also began to receive serious
attention. Groundwater received little consideration until very recently,
despite the growing reliance on groundwater resources in North Amer-
ica.

The framework for managing transboundary water issues on the
US-Canada border is directed at surface water allocation arrangements,
water level maintenance and water quality. Other shared interests, such
as controlling floods and maximizing the production of hydroelectric
power, have also played an important role in the evolution of the bina-
tional framework for water management.

Frameworks for Domestic Water Management
Mexico

In the past, Mexico’s inland waters were managed almost exclu-
sively by the national government, with very little involvement of state
governments. In recent years, however, the government has shifted
toward decentralization of federal water management, particularly in
the area of sewage and water infrastructure.

13
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The 1992 National Waters Act, administered by the National Water
Commission (Comision Nacional del Agua—CNA), is the main institu-
tional framework for water management in Mexico. CNA, whose
responsibilities are primarily operational, oversees the development
and use of Mexico’s water resources. Since its creation in 1989, CNA has
sought to reduce the level of federal centralization in water resources
management by conceding more operational functions to states, munici-
palities and private firms.

The Department of Environment, Natural Resources and Fisheries
(Secretaria de Medio Ambiente, Recursos Naturales y Pesca—Semarnap) is
directly charged with implementing federal environmental laws. By
law, Semarnap is the leading agency responsible for protecting water
quality, which it does by setting standards and enforcing compliance
with regulatory requirements. Its authority in this area, however, is
largely administrative rather than operational. Most operational func-
tions (for example, ownership and management of waste treatment
facilities), inspections and monitoring are carried out by CNA and other
federal, state and municipal entities.

United States

In the United States, water allocation is mainly a matter of state
law, with the western and southern states generally relying on prior
appropriation systems for surface water allocation, and the northern
and eastern states relying mainly on riparian rights systems. Groundwa-
ter allocation, which is also under state jurisdiction, is often managed
separately from surface water—a perpetual problem in water resources
management, given the pervasive interactions between groundwater
and surface water.

The federal Environmental Protection Agency implements laws to
protect the environment, including water quality and aquatic habitat,
for which many states have assumed administrative responsibility.
Through the US Bureau of Reclamation and the US Army Corps of Engi-
neers, the federal government has participated in the development of
large water projects.

Interstate commissions administer water compact agreements
between state governments. Some of the important waterways affected
are the Colorado River, the Rio Grande and the Great Lakes. In addition,
Native American groups have begun to play an increasingly significant
role in water management, particularly in the western United States.
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Canada

The domestic framework for transboundary water management in
Canada is a product of constitutional provisions, federal and provincial
statutes, federal water policy, and intergovernmental institutional
arrangements. The provinces have primary responsibility for land
and resource management—including water management—within
their respective boundaries.

The provinces legislate in most areas of water use, including allo-
cation of water rights for surface and groundwater. They also play an
important role in managing water through their responsibility for envi-
ronmental protection and through provincial hydroelectric utilities. The
federal government’s responsibilities for water management derive
from its jurisdiction over such things as fisheries, navigation, interpro-
vincial matters and relations with foreign governments. Through laws
such as the Fisheries Act and the Canadian Environmental Protection Act,
the federal government is also responsible for protecting water quality.
The Canada Water Act (1970) permits the federal government to enter into
cooperative agreements with provincial governments to manage water
resources. The International River Improvement Act (1955) provides a stat-
utory basis for federal regulation of dams, diversions and other develop-
ments that affect the flow of rivers crossing the US-Canada border. Asin
parts of the United States, aboriginal peoples in Canada have a growing
influence on water management, particularly in western and northern
Canada.

Managing Transboundary Waters in North America
The US-Mexico Framework

The 1944 Treaty Relating to the Utilization of Waters of the Colo-
rado and Tijuana Rivers and of the Rio Grande—also known as the 1944
Water Utilization Treaty—is considered the centerpiece of the
US-Mexico legal framework for managing transboundary waters. It
established the binational International Boundary and Water Commis-
sion (IBWC, formerly the International Boundary Commission), which
has many responsibilities, including oversight of transboundary water
allocation (as established in the 1944 treaty and subsequent agreements),
management of reclamation works, and development of joint sewage
and sanitation facilities.

The 1944 Water Utilization Treaty has permitted IBWC’s adminis-
trative role to evolve in response to emerging needs and circumstances.
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As populations have grown in the border area, IBWC has become
increasingly active in dealing with sewage and industrial water pollu-
tion in transboundary rivers. The commission has also assumed respon-
sibility for addressing the persistent problem of high salinity in waters
flowing from the United States to Mexico, particularly the Colorado
River.

Growing concerns about environmental quality in the border
region have fostered the creation of several recent binational institutions
with responsibilities for transboundary water management. The United
States-Mexico Border Environmental Cooperation Agreement (the La
Paz Agreement) of 1983 established a process to reduce and prevent var-
ious forms of pollution in the border area. Working groups under the
La Paz process have collaborated with IBWC to address specific prob-
lems, such as sewage in the Tijuana basin and discharges of hazardous
substances into transboundary waters.

The Border Environment Cooperation Commission (BECC) is a
binational commission established in 1994 to address shortcomings in
environmental infrastructure along the US-Mexico border. The commis-
sion was created at the same time as the North American Development
Bank (NADBank), and both grew out of the North American Free Trade
Agreement (NAFTA). BECC and NADBank have been particularly
active in providing technical assistance to border communities for water
and sanitation projects that meet strict environmental criteria. Another
recent binational initiative, the Integrated Border Environmental Plan,
or Border XXI, promotes intergovernmental cooperation and public
involvement in sustainable development in the border area.

Over the past three decades, rapid urbanization and economic
development along the US-Mexico border have exacerbated problems
associated with water scarcity and have placed increasing demands on
groundwater resources. At the same time, water quality and environ-
mental protection have become very important concerns. Although it
hasimproved considerably in the recent years, adequate sewage is a per-
sistent issue affecting US-Mexico transboundary rivers. Rapid popula-
tion growth on both sides of the border, coupled with Mexico’s limited
financial resources, continue to undermine efforts to treat raw sewage
prior to its disposal in the Rio Grande and other rivers.

Transboundary water management on the US-Mexico border
takes place largely within the framework of four major basins:

e The Tijuana River basin is characterized by dense and growing popula-
tions and extremely scarce surface water resources. Despite various
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attempts, the two governments have failed to reach agreement on the
apportionment of what little surface water exists in the basin. Surface
water pollution and concerns about groundwater depletion add to
the issues facing this region.

e The Colorado River basin is one of the most heavily regulated and used
water systems in the world. Apportionment of the Colorado River’s
water within the United States is governed by a series of agreements
constituting the “Law of the River.” The 1944 Water Ultilization
Treaty allocates a specific volume of the Colorado to Mexico—1,850
million cubic meters (Mm3) per year or 1.5 million acre-feet per year
(MAEF/yr), equivalent to roughly 10 percent of the average annual
flow—but was silent on the quality of water to be delivered. As a
result, serious problems have arisen, the most important of which is
the increased salinity caused by upstream irrigation. This problem
was addressed in 1973 by Minute 242 to the 1944 treaty, but it contin-
ues to be a concern for Mexico.

e The waters of the Santa Cruz and San Pedro River basins, although part
of the Colorado system, are managed separately. The United States
and Mexico have no binational agreement on the apportionment of
these rivers. The most significant feature of these basins, from a water
management perspective, is their reliance on groundwater. Rapid
population growth highlights the urgent need for a transboundary
groundwater management strategy for the region.

¢ International apportionment of the waters of the Rio Grande and its
tributaries is stipulated in a 1906 binational convention and further
clarified by the 1944 Water Utilization Treaty. IBWC is responsible for
implementing these agreements and operating the binational struc-
tures that regulate flows in the basin. Also under IBWC, the two coun-
tries are monitoring and mitigating salinity levels in the Rio Grande.
This problem remains, however, as does the need for groundwater
management in the basin. Mexico also is concerned about the poten-
tial for transboundary groundwater contamination from prospective
hazardous and radioactive waste disposal sites in Texas. It is attempt-
ing to use the La Paz process to address its concerns.

The US-Canada Framework

Transboundary water management on the US-Canada border is
conducted within the framework established of the 1909 Boundary
Waters Treaty. Several other region-specific treaties, conventions and
agreements have since been adopted, including the Columbia River



18 INLAND WATER MANAGEMENT REPORT

Treaty (1961) and the second Great Lakes Water Quality Agreement
(1978).

The International Joint Commission (IJC) was established by the
Boundary Waters Treaty of 1909 to oversee issues arising from the
waters shared by the United States and Canada. Initially, the IJC was
responsible for approving water uses, obstructions and diversions of
boundary and transboundary waters between Canada and the United
States, and for investigating and making recommendations on questions
or disputes referred to it by the national governments. Since beginning
its work in 1912, the commission has seen its jurisdiction and functions
expanded by treaties, agreements and protocols. With the creation of
several international pollution boards in the 1960s and the signing of the
first Great Lakes Water Quality Agreement in 1972, water quality was
added to the more traditional concerns of water level and flow regula-
tion.

Several bilateral government-to-government mechanisms and
province-state arrangements also have a long history in dealing with
transboundary water-related issues independent of the IJC. Examples of
such mechanisms are the Columbia River Permanent Engineering
Board, the Garrison Consultative Group and its Joint Technical Commit-
tee, the Bilateral Monitoring Committees for the Poplar and Souris
Rivers, the Great Lakes Charter, and the Saint John Water Quality Com-
mittee.

In this report, discussions of transboundary water management on
the US-Canada border focus on five regions:

o The upper St. Lawrence and Atlantic drainage basins include several
transboundary and boundary waters from the region east of the Great
Lakes to the Bay of Fundy. Both surface and groundwater resources
in these areas are abundant. The most pressing issues related to
boundary and transboundary water management in these basins are
water quality and the maintenance of water levels. Water levels are
especially important to navigation and hydroelectric power produc-
tion in the upper St. Lawrence. Concerns along the St. John River
relate to the potential flooding of agricultural land upstream of dams,
and springtime floods in the lower St. John River Valley. In the St.
Croix River basin, fluctuating water levels affect the local bass fishery
and other wildlife species.

o The Great Lakes system is the world’s largest surface water system and
an extremely important transboundary resource. The management of
water levels in this basin is important for industrial, domestic, envi-
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ronmental and navigational purposes, as well as for flooding,
hydropower and recreation. Proposals for large-scale diversions and
the potential effects of climate change are two of many concerns that
make water level regulation and maintenance in the Great Lakes an
ongoing issue. Problems with eutrophication in the lower lakes and
contamination by persistent toxic substances have spurred much
binational activity on improving water quality since the mid-1960s.
The Great Lakes Water Quality Agreement (1972) established the
“ecosystem approach” to restoring and maintaining “the chemical,
physical, and biological integrity of the waters of the Great Lakes
Basin Ecosystem.” This approach has helped to promote the adoption
of a long-term, basinwide perspective on both sides of the border.

The Great Plains contains several transboundary rivers, the most sig-
nificant of which are the St. Mary, Milk, Souris and Red. Despite a
recent major flood on the Red River, water is considered a scarce
resource, particularly in the western portion of this region, and the
rivers have been apportioned accordingly. The apportionment agree-
ment for the St. Mary and Milk Rivers was reached in 1921 and is
administered by a permanent board overseen by the IJC. The Souris
River is apportioned as per a 1992 agreement. The increased uses and
evaporation from storage reservoirs, and the prospective effects of
climate change add to concerns about increasing water scarcity in the
plains region.

The Columbia River flows from Canada to the United States across the
British Columbia-Washington border. Management of the river is
governed by the 1961 Columbia River Treaty, which is aimed at
improving flood control and maximizing hydropower generation.
The treaty is overseen by a Permanent Engineering Board, estab-
lished to assist in reconciling differences that may arise under the
treaty. The 1992 British Columbia-Washington Environmental Coop-
eration Agreement provides an additional forum for addressing
transboundary water issues in the basin. A still unresolved dispute
between the United States and Canada has arisen over how to accom-
modate concerns about fisheries conservation in managing one of the
Columbia River Treaty facilities, the Libby Dam.

The Yukon River basin, the fifth largest in North America, and several
other contiguous boundary basins make up the Northwestern Interna-
tional Drainage Area. The most significant of these are the Alsek, Taku
and Stikine Rivers, which flow from Canada into the Alaskan Pan-
handle. Some of the tributaries within the Yukon basin are them-
selves boundary waters. The most important are the White,
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Porcupine and Fortymile Rivers. The bulk removal or transfer of
freshwater, water quality degradation from mining activities, and the
hydrological and ecological impacts of climate change are the issues
most likely to emerge over the next several decades.

Common Issues and Challenges

Despite some obvious differences between water management on
the two international boundaries, several common trends and issues
emerge in this report:

o Groundwater depletion and quality. The availability and quality of
groundwater are becoming a major concern in all three countries of
North America. Until recently, water managers gave little thought
to groundwater. But with increasing dependence on this resource
and more frequent groundwater depletion and contamination, the
need to develop specific groundwater management and protection
regimes has become clearer. Groundwater is becoming a particularly
important issue on the US-Mexico border, where growing popula-
tions and vulnerable groundwater supplies suggest an urgent need
for coordinated binational strategies. The lack of operative mecha-
nisms for the management of transboundary groundwater resources
promises to become one of the most pressing challenges of the 21st
century. Failure to address the need to better manage transboundary
groundwater could heighten the potential for regional conflicts,
raising serious environmental security issues.

o Growing concern about the environment. Until fairly recently, water
management meant ensuring the availability of water for domestic,
industrial, agricultural, navigational and power needs, with little
regard for the impact of these activities on aquatic ecosystems. Today,
all national and binational water agencies recognize the need to con-
sider the wider ecological implications of water management. Main-
taining instream flows to permit essential biological functions is just
one environmental imperative that challenges water management
regimes in different parts of the continent, particularly in arid
regions. Elsewhere, the need to protect surface and groundwater
quality so it supports healthy fish and wildlife populations as well as
human health is emerging as an important issue.

e Public participation. Across North America, concern about the envi-
ronment has been accompanied by greater public interest and
involvement in water issues. Popular interest in water issues, com-
bined with the growth of a more participatory political culture in all
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three countries, has led to demands for greater public involvement in
water-related decision making. These demands have resulted in a
variety of institutional changes to open the process of transboundary
water management to the public on both borders.

Decentralization of water management. In Canada and the United States,
freshwater allocation falls under provincial and state jurisdiction. A
trend toward the devolution of water management also has emerged
in Mexico. From a local perspective, the empowerment of local gov-
ernments and citizen groups facilitates the development of policies
designed to address pressing local issues. However, decentralized
control over water management extends the process and complexity
of national and binational decision making; binational agencies,
which traditionally have operated within a federal diplomatic frame-
work, have to deal with a wider range of governments and other
stakeholders.

Concern about the adequacy of financial resources. Lack of financial
resources is an ongoing concern for water management agencies in all
three countries, as well as for the binational agencies with responsibil-
ities in transboundary water management. Rising demands and pres-
sures on water resources throughout North America will call for
improved water-related research, data collection, monitoring and
other functions that are essential to effective water management, but
that require additional resources.

Water conservation. In many parts of North America, people used to
think of water as a practically infinite resource that could be manipu-
lated to a very high degree to suit their social and economic needs.
Today, however, many realize that much of the water on the conti-
nent is overapportioned, and they better understand the economic
and ecological costs of damming or diverting surface waters. In all
three countries, people generally recognize that they must use the
available water more efficiently rather than seek new supplies. Thus
water conservation is being promoted by a variety of means, includ-
ing through economic instruments, the application of modern and
efficient technologies, and public education. These developments are
gaining importance for transboundary water management, where
the adoption of new and improved conservation measures can help
alleviate several current and potential problems.

Water marketing and pricing. Over the past two decades, international
agencies, including the Organisation for Economic Co-operation and
Development (OECD) and the World Bank, have linked the achieve-
ment of more efficient and ecologically sustainable water consump-
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tion patterns to the use of economic instruments such as the pricing of
water supplies and services. In addition to creating a disincentive for
waste, market-based, pay-for-service funding of water supply and
sanitation services promises to produce the much-needed resources
for water infrastructure projects. However, any transition to full-cost
pricing must include the assurance that the water requirements (for
basic human needs) of low-income groups will be met, particularly in
regions characterized by a substantial disparity of wealth.

o Large-scale diversions and bulk exports. The transfer of large quantities
of water from one basin to another raises issues of environmental
resource management in the context of long-term, sustainable devel-
opment. Although large-scale diversion and transfer schemes have
been around for centuries, increased concerns about water scarcity in
arid regions have coincided with a resurgence of proposals for bulk
transfers of water. For example, some recently proposed, but highly
controversial, projects call for shipping water in tankers and even
building continental canal systems from northern Canada to the
southern United States. The emerging issue is how trade law and
principles may or should relate to bulk water exports (defined as the
withdrawal of water from surface waters or from groundwater for the
purpose of selling it to a third party outside the country for profit).

A Note on Terminology

In this report the term boundary waters refers to surface waters
located along an international boundary; waters that flow across the
boundary are called transboundary waters. Binational surface water
agreements between Canada and the United States differentiate
between boundary waters and transboundary waters. However, similar
agreements between the United States and Mexico use the term
transboundary waters to encompass both boundary and transboundary
waters. The authors of this report have attempted to use the proper ter-
minology where appropriate.

Finally, it should be pointed out that the bulk of this report was
prepared in November 1999 and some government bodies referred to
may have subsequently changed names or reorganized.
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INTRODUCTION

Clean, abundant freshwater is an essential component of human
health, economic development and environmental quality. As they con-
tinue to grow economically and in population, many regions of North
America face the challenge of meeting growing demands for water with-
out compromising its quality and availability.

Meeting this challenge is no easy task. The legal and institutional
frameworks for managing water in Canada, Mexico and the United
States are complex and often cumbersome, making it difficult for these
countries to respond to emerging issues and circumstances. Economic
development produces shifting demands for water and new use pat-
terns that may not suit traditional management strategies. Concerns
about social equity and about involving the public in decision making
are causing significant changes in the way new strategies are developed.
The growing appreciation of the need to integrate economic with envi-
ronmental and social considerations in water management adds to the
challenge.

Assessing water resources, sorting out the conflicting demands for
water, protecting aquatic ecosystems, responding to emerging uses and
demands for water, ensuring that fairness and equity prevail in provid-
ing access to water—these are some of the basic tasks that must be car-
ried out by each country in managing its water resources. The challenge
of managing water is compounded when the water is shared by more
than one country. Indeed, the successful management of international
transboundary waters, perhaps as much as any other shared resource,
requires an extraordinary degree of cooperation and collaboration
between countries.

In essence, a successful transboundary water management frame-
work must ensure that the countries sharing a given water resource have
fair and equitable—if not equall—access to the water and that appropri-

1. Thecritical principle of the Boundary Waters Treaty between Canada and the United
States is that, despite the disproportionate size of the United States, the two parties
must have equal access to the water.
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ate rules be established and followed to ensure its sustainability. The
failure to develop adequate transboundary water management frame-
works can lead, as the past has shown, to severely strained international
relations. Yet examples of successful transboundary management
regimes for water abound, including those governing the two interna-
tional boundaries considered in this study.

This report describes transboundary water management in North
America in the context of evolving environmental, economic and social
conditions. It also outlines the legal and institutional frameworks for
managing transboundary waters on the US-Mexico and US-Canada bor-
ders, as well as the relevant domestic laws and agencies in all three coun-
tries. And the report describes the history and evolution of water
management in North America with specific reference to transboundary
issues. Overall, it represents a first step in providing a continental per-
spective of the transboundary water management challenges facing the
three countries.

The report is a collaborative effort of several researchers from all
three countries working under the direction of the Secretariat of the
North American Commission for Environmental Cooperation. CEC
assembled a team of Canadian, Mexican and US researchers with broad
experience in transboundary water management in different parts of the
continent. Nine major transboundary basins were selected for careful
analysis and draft reports on surface water were prepared for each
basin. Separate sections were prepared on groundwater for the two
international borders and incorporated into chapters four and five.
Researchers also analyzed the domestic and transboundary legal
regimes for water allocation and management.

The appendix to this report presents an overview of the nine major
basins discussed in the report and includes maps of the basins. Each
basin is described in terms of its physical and social characteristics, the
overall balance of uses to which the basin’s water is put, and important
or emerging management issues, as well as relevant transboundary
issues.



CHAPTER 1

Mexico’s Domestic Framework for
Transboundary Water Management

The domestic framework for water resources management in
Mexico is established by the fifth paragraph of Article 27 of the Political
Constitution of the United Mexican States, which provides that all
transboundary water—superficial or groundwater—situated in or
under Mexican territory is regarded as “national water.2” According to
the sixth paragraph of that article, such national waters may be exploited
only through federal concessions. The 1992 National Waters Act (Ley de
Aguas Nacionales), implemented by the federal National Water Commis-
sion (Comisién Nacional del Agua—CNA), governs these concessions.
From a legal standpoint, the federal government is the principal actor
managing transboundary waters; the Department of Foreign Affairs
(Secretaria de Relaciones Exteriores) serves as the conduit for diplomatic
intercourse. This situation greatly facilitates matters of binational coop-
eration in view of the many actors, federal and state, involved on the US
side of the border.

To explore and use national waters, a party must obtain a “conces-
sion” (for private users) or an “assignation” (for government users),
which can be in force for a period of between five and 50 years.3 Both are
subject to certain conditions meant to ensure water quality, hydraulic
security, environmental protection, dam safety and control of flows.
Federal law also provides authority for designating by decree special
administrative and reserve zones in areas particularly affected by water
scarcity, poor water quality or environmental degradation. These zones

2. C.Diaz and]. Ramén, “Constitutional Framework for Water Regulation in Mexico”,
(1995) 35 Natural Resources Journal 489-499.

3. According to Article 17 of the Act, the exploitation and use of national waters are free
when done by manual means and for domestic and cattle use, but the water flow may
notbe changed or significantly diminished and the water quality may not be altered.
The same applies, according to Article 18, to the use and exploitation of groundwater
through infrastructure, except when, for the public interest, the federal government
regulates it.
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may be established during “emergency” or drought conditions, and in
them water use may be restricted or curtailed completely .4

With financial support from the World Bank through its Northern
Border Environmental Project, Mexico is making efforts to promote con-
servation, improve water management and foster better intersectorial
allocation of rights. In addition, the loan will promote the strengthening
of the water management capabilities of user associations in irrigation
districts (management of these districts has devolved from the federal
government to the users” associations). Like water management policy
in the United States and Canada, Mexico’s water policy is evolving to
meet changing needs and demands. Because major new water storage
projects or technological alternatives such as desalination are likely to be
too expensive to consider in the near term, water conservation may often
be the most desirable solution.

The institutional framework for transboundary inland water man-
agement in Mexico is centered in the agencies, institutions and adminis-
trative bodies described in the sections that follow.

1.1 National Water Commission (CNA)

Although a trend toward decentralization has been evident in
recent years, the administration of water resources in Mexico is still
dominated by the federal government and is highly centralized. The
National Waters Act of 1992 designates the National Water Commission,
a semiautonomous federal agency, as the lead agency for the adminis-
tration of national water resources. CNA was established in 1989 in
response to the perceived need for greater integration of national water
policies. Since 1995, CNA has been located administratively within
the Department of Environment, Natural Resources and Fisheries
(Secretaria de Medio Ambiente, Recursos Naturales y Pesca—Semarnap).
The commission is required to, among other things:

e develop and implement the national water plan;

e develop criteria and guidelines for coordinating and integrating
federal activity related to water resources use and development;

¢ develop and support the development of potable water systems,
sanitation systems, water treatment and wastewater recycling,
irrigation and drainage, and flood control;

4. World Bank, Staff Appraisal Report: Mexico Water Resources Management Project,
Report No. 15435-ME, Washington, DC: World Bank, 1966, 3.
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¢ administer and protect the quantity and quality of national water
resources;

e construct, operate, and maintain federal hydraulic works directly
or by contracts and concessions with third parties;

¢ administer and oversee the allocation of water rights;

o referee water disputes and arbitrate them at the request of water
users within the terms of the law;

e promote efficient water use and water conservation; and

e administer and enforce the terms of the present law and apply such
sanctions as are specified for noncompliance that are not otherwise
reserved to the federal executive.

Under the authority of the National Waters Act, the CNA discharges
these various functions in coordination with other federal, state, and
municipal agencies. Since its inception, the agency has sought to reduce
the level of centralization in water resources administration by conced-
ing more administrative functions to the states, municipalities (munici-
pios) and private firms. Nevertheless, CNA remains the lead agency for
national water resource administration in virtually all functional areas.5

CNA has a significant impact on the management of transbound-
ary water resources along the US-Mexico border through its direct
involvement in: (1) the administration of water supply and sanitation in
border states and municipios; (2) the management of national irrigation
districts; (3) the creation of river basin councils; (4) the maintenance of
water supply and treatment infrastructure; and (5) the maintenance of a
public registry of public water rights. Brief descriptions of these func-
tional areas follow.

1.1.1 State and Municipal Water Administrations

Traditionally, state and municipal authorities have exercised little
independent authority over water resources within their jurisdictions
because of the constitutional and statutory dominance of federal insti-
tutions and their own limited financial capabilities. Under the 1992
National Waters Act and related administrative changes, however, CNA
is now delegating the planning and budgeting of urban water supply
and sewerage services to the states, which in turn provide technical

5. G.Newman, Managing Mexico’s Environmental Challenge, London: Economist Intelli-
gence Unit, 1995, 54.
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assistance, support services, and budgetary support to water utilities
and local organizations.6 State plans are detailed, describing various
classes of water users, listing applicable statutes and relevant federal
and state agencies, and setting out priorities for water use. The largest
part of state funding for municipal water management is derived from
CNA, and CNA continues to monitor state plans and managementactiv-
ities, retaining an oversight role.

Just how far the decentralization of urban water management will
proceed remains to be seen. Within the Federal District (Mexico City), a
1992 presidential decree created a new municipal water commission
with the authority to contract with private utilities for water distribu-
tion, sewerage and wastewater treatment. This arrangement is intended
to introduce market mechanisms and greater economic efficiency in
municipal water management. Consistent with this approach, the gov-
ernment initiated a new program of municipal subcontracting in 1992.7
The privatization of municipal water management has just begun in
border states and municipios.

1.1.2 Irrigation Districts

As the lead agency for water management in Mexico, the CNA
exercises considerable influence over rural and agricultural water man-
agement through its control of the nation’s reclamation works and fed-
eral irrigation districts. Since its inception, the CNA has sought to
introduce a greater degree of autonomy in irrigation district manage-
ment, giving user groups greater influence. Under the 1992 National
Waters Act, the voting power of federal agencies in district water com-
mittees (comites hidraulicas) has been reduced. These committees are
headed by a chief engineer designated by CNA and comprise represen-
tatives of each of the user groups within the district. Other federal agen-
cies, including the Department of Agriculture (Secretaria de Agricultura),
federal credit agencies, and state and municipal agencies, may also be
represented on a nonvoting basis.

Although CNA is now the only federal voting member on comites
hidraulicas, the continued presence of federal authorities in irrigation

6. Ibid.,55;and H. Ingram, N. Laney and D. Gillilan, Divided Waters, Tucson: University
of Arizona Press, 1995, 174-175.

7. Thisnew program, known as the build-operate-transfer, or BOT, permits municipal-
ities to establish organismos operadores, or operating entities, to contract out for
wastewater treatment services. These bodies may enter into contracts with private
enterprises to construct and operate the utility. State governments normally partici-
pate as financial guarantors for the operating entities. See Newman, Managing Mex-
ico’s Environmental Challenge, 57-60.
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district management, coupled with their technical expertise and the
financial resources they provide for agricultural development at the dis-
trict level, lend considerable weight to the federal government in dis-
trict-level water management.

Of Mexico’s 101 irrigation districts over 1,000 hectares (ha) in size,
27 are located in border states, and 11 of these are located directly along
the border.8

1.1.3 River Basin Councils (Consejos de Cuenca)

The CNA Technical Council is empowered to create the river basin
councils (consejos de cuenca). These bodies coordinate CNA activities
with federal, state and municipal agencies, as well as the representatives
of water users of each basin. More specifically, the councils propose, for-
mulate and execute programs for water management, for the develop-
ment of hydraulic infrastructure and services, and for the conservation
of the basin’s water resources.

The river basin councils are chaired by a representative of CNA,
who has tie-breaking voting authority. Additional voting members
include representatives of the Department of Budget and Public Credit
(Secretaria de Hacienda y Crédito), Department of Energy, Mining and
State-owned Industries (Secretaria de Energia, Minas e Industria
Paraestatal), Department of Agriculture, and Semarnap, and up to six
representatives of water user groups within the basin. Other representa-
tives of federal agencies, states, municipalities and nongovernmental
organizations may be invited to participate in matters relevant to their
jurisdictions and interests.

The river basin councils propose to CNA changes in water man-
agement regulations that would better serve the needs of the basin; orga-
nize workshops and study groups to evaluate and improve water
management conditions and practices within the basin; work with CNA
to set priorities of use and address problems of water emergencies,
drought, depletion and contamination of water resources within the
basin; and assist CNA in setting user fees for the delivery and consump-
tion of water resources within the basin.

Since the adoption of the National Waters Act in 1992, two river
basin councils have been established: (1) the Lerma-Chapala Basin

8. A.Oriveetal., Lalrrigacién en México, Mexico, DF: Editorial Grijalbo, 1970, 164-170.
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Council, created on 8 December 1992 and covering the states of
Guanajuato, Jalisco, México, Michoacan and Querétaro; and (2) the Rio
Bravo (Rio Grande) Basin Council, created on 12 January 1994 and cover-
ing the states of Durango, Coahuila, Chihuahua, Nuevo Le6én and
Tamaulipas.?

A third river basin council, for the Valley of Mexico, was being
established by CNA at the time of writing this report.

Adoption of this river basin approach is consistent with federal
efforts to reduce the level of centralization in national water manage-
ment. It also represents a significant departure from previous water
management practices, and aims to provide a more integrated and cohe-
sive intergovernmental response to the conservation of water resources
at the river basin level throughout Mexico.

1.1.4 Water Quality

Semarnap, through its subsidiary agencies, has the lead role in set-
ting water quality standards and enforcing compliance with water qual-
ity regulations. CNA also has a substantial water quality management
role through its operational oversight of water conservation activities
and through its participation in the development, operation and man-
agement of reclamation works, sewage and wastewater treatment facili-
ties. Furthermore, CNA is responsible for monitoring and regulating the
quality of water bodies, including groundwater aquifers.

Some of the water quality functions performed by these two agen-
cies are: disseminating technical regulations for the discharge of pollut-
ants and wastewater affecting water bodies; issuing licenses and permits
to sewage and wastewater treatment facilities; promulgating technical
norms for wastewater recycling; promulgating technical norms for the
use of urban wastewater in agriculture; and developing policy recom-
mendations affecting the location of industrial facilities whose effluent
may affect the quality of water resources.

The role of states and municipalities in water quality management
is largely focused on municipal water supply and sanitation. Under the
1992 National Waters Act, municipalities and other providers of water
and sewer services are obligated to provide sufficient water treatment
to comply with national sanitary standards for drinking water and

9. Several observers assert that little progress has been made toward the implementa-
tion of the Rio Grande Council, however.
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wastewater. Under the 1988 Ecology Law,10 states and municipalities
are required to regulate the discharge of sewage and wastewater, pro-
vide for adequate sewage treatment, and maintain a registry of pollut-
ants discharged to sewage systems, among other requirements. Many
state and municipal governments, however, lack the funds to finance
such activities themselves and remain dependent on federal support.

State and local water management authorities are becoming
increasingly involved in the ecological aspects of land-use management.
Among other things, they designate and manage conservation zones,
protected areas and other instruments of land-use management sensi-
tive to environmental concerns. Such practices potentially affect water
quality by regulating the scope and character of urban development.
The relatively recent activities of the states and municipalities in this
area derive from the 1988 Ecology Law and new state environmental
laws.

Under the same statutory authority, states and localities also may
require environmental impact assessments. The new state environmen-
tal laws also authorize the state environmental agencies actively to limit
the discharge of pollutants from industrial and agricultural sources,
including pesticides and fertilizers.

1.1.5 Public Registry of Water Rights

In accordance with the National Waters Act, CNA maintains a Pub-
lic Registry of Water Rights, which includes all titles of concession and
assignation, as well as all permits to construct drilling works for the
extraction of groundwater. The registry also includes contracts for the
partial or total transfer of water rights. As of March 1996, 43,400 water
users had initiated the registration process, and 37,600 of these had for-
mally registered, accounting for more than 80 percent of total water use
in Mexico by volume. The registry also keeps a permanent national
record, by zones and regions, of groundwater extraction and groundwa-
ter springs. This record keeping permits the monitoring of aquifers in
order to regulate their use and exploitation.

Water rights, once registered, are transferable and can be bought
and sold, as long as such a transaction is determined to be technically
feasible and as long as the transfer does not adversely affect uncompen-

10. Ley General de Equilibro Ecoldgico y la Proteccién al Ambiente, Mexico, DF: Editorial
Porrua, 1991.



34 INLAND WATER MANAGEMENT REPORT

sated third parties. Full implementation of a water rights market,
however, is not likely to occur until the water rights registry is complete,
CNA has fully implemented the appropriate fee schedules and CNA
staff has received additional training in water rights management.

1.2 Department of Environment, Natural Resources and Fisheries
(Semarnap)

Semarnap is directly charged with implementing the federal envi-
ronmental laws. The mandate of this multipurpose agency includes
environmental protection, natural resources management and the man-
agement of Mexico’s marine resources. By law, it is the leading agency
with responsibility for protecting water quality, a function it shares with
CNA. Semarnap’s authority in this area is largely administrative rather
than operational. Most operational functions (such as ownership and
management of waste treatment facilities), inspection and monitoring
are carried out by CNA and other federal, state and municipal entities.

Semarnap has overall responsibility for setting standards and
enforcing compliance with regulatory requirements. It also is the pri-
mary mechanism for the articulation of public complaints about water
pollution throughout the country. Additional environmental functions
of the department affecting the management of water resources include:
developing standards for cross-media pollution; regulating solid and
hazardous wastes, radioactive substances, and air pollution; adminis-
tering the environmental impact review process; designating and
enforcing natural protected areas and the conservation of wildlife; and
identifying and promoting new technologies for environmental protec-
tion. All these functions contribute to Mexico’s capacity to manage its
water resources.

Semarnap’s environmental functions are divided between two
autonomous agencies, the National Institute of Ecology (Instituto
Nacional de Ecologin—INE) and the Office of the Federal Attorney for
Environmental Protection (Procuraduria Federal para la Proteccion al
Ambiente—Profepa). INE is responsible for the research, development
and evaluation of Mexico’s environmental policies; for the implementa-
tion of environmental programs; and for natural resources conservation.
Profepa is charged with enforcing compliance with INE regulations,
investigating noncompliance, providing public access, and responding
to public complaints of environmental noncompliance and activities
harmful to the environment.
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1.3 State Environmental Agencies

Since 1988, as part of the overall trend toward decentralizing pub-
lic administration, the federal government has encouraged Mexican
states to adopt their own environmental laws and environmental agen-
cies. By the end of 1994, all but two of the 31 states had adopted environ-
mental laws and established state environmental agencies to facilitate
environmental protection. As a rule, state environmental laws emulated
the 1988 Ecology Law, allowing for variations in state administration
and practice. Important aspects of national environmental management
at the state and local levels include: operational control of municipal
wastewater collection and treatment; application of the environmental
impact and assessment process; norm setting within the parameters set
by federal guidelines; conservation of natural resources and protected
areas; land-use planning; and application of sanctions for violations of
environmental laws.11

The establishment of state environmental agencies has not yet sig-
nificantly altered the pattern of federal predominance in Mexican envi-
ronmental management, particularly in water management. At present,
many state-level environmental agencies are fledgling operations with
limited resources. State agencies remain heavily dependent on federal
financing for their operating budgets and remain underfunded in rela-
tion to their statutory assignments. Where conflicts between state and
federal agencies have arisen, federal authorities have often prevailed on
the basis of federal preemption and fiscal dominance. State agencies are
less able to draw on technically qualified personnel and thus suffer from
shortages of inspectors, analysts and other skilled personnel.l2 These
weaknesses, and the related needs of state and municipal environmental
agencies are a major focus of the World Bank’s Northern Border Envi-
ronmental Project for Mexico.

1.4 Municipal Environmental Management

Provisions for municipal participation in environmental manage-
ment are based on Article 115 of the Mexican Constitution and the 1988

11. Environmental Law Institute, Decentralization of Environmental Protection in Mexico:
An Overview of State and Local Law Institutions, Washington, DC: ELI, 1996.

12. World Bank, Staff Appraisal Report, Mexico Northern Border Environment Project,
Report No. 12603-ME, Latin American and Caribbean Regional Office, Interna-
tional Bank for Reconstruction and Development, Washington, DC: World Bank,
16 May 1994, Annex I, 7-10.
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Ecology Law. Municipalities, or municipios, are governed in greater
detail by the state environmental laws. Under the new state environ-
mental laws, municipios now have the authority to establish environ-
mental agencies or assign the administration of environmental laws to
existing divisions of municipal administration. Municipios also may
establish public advisory boards, known in some states as municipal
environmental commissions (comisiénes municipales de ecologia), or other
mechanisms for providing public input in environmental administra-
tion and planning. At present, municipal governments have made only
limited progress in elaborating systems of environmental administra-
tion and public participation, although various municipalities along
Mexico’s northern border have made some headway in this regard. The
World Bank’s Northern Border Environmental Project for Mexico is
working toward, among other things, enhancement of the capacity of
municipal governments to participate in environmental administration.

Insofar as state and municipal environmental legislation affects
water management, the division of responsibilities between state and
municipal governments is specified by state law. Border state environ-
mental laws vary in the assignment of responsibilities to municipalities.
The state of Nuevo Leon, for example, delegates to municipios the very
general responsibility for preserving and restoring ecological equilib-
rium and protecting the environment in those areas deriving from its
public service mandate, but without expressly mentioning water pollu-
tion. The state of Coahuila assigns to its municipios the responsibility for
promoting the rational use, conservation and recycling of assigned
municipal water, as well as the capture and efficient use of rainwater,
and for preventing and controlling the contamination of federal water
assigned for the discharge of municipal public services. In the state of
Sonora, the municipios are responsible for preventing and controlling
contamination of federal waters assigned to municipios or their conces-
sionaires for the provision of public services, as well as those waters dis-
charged in drainage and sewage systems in population centers or
discharged to water bodies under state jurisdiction.

Other municipal responsibilities that have indirect impacts on
water management are: regulation of solid and hazardous waste, air
pollution, contingency planning, environmental impact assessment,
creation and maintenance of ecological preserves, land-use planning,
and human settlements management.



CHAPTER 2

United States” Domestic Framework for
Transboundary Water Management

In the United States, the intrastate allocation of water rights is basi-
cally a matter of state law. Even water rights held by the federal govern-
ment—federal reserved water rights associated with federal lands—and
Native American water rights (see section 2.3) are often subject to state
water rights adjudication procedures.13 State constitutions, particularly
in those states that follow the prior appropriation doctrine (see section
2.2.1.1), often have provisions stating that all waters belong to the state
or are held by the state in trust for the public.

The federal government’s powers under the US Constitution,
however, impose some limits on state authority over water allocation.
For example, the US Supreme Court has limited the ability of states to
prohibit out-of-state water exports.14 Federal powers over navigation
and power generation and federal environmental laws can also con-
strain states’ abilities to approve certain water allocations. Of particular
importance to this report, the federal government’s power to enter into
treaties limits state authority over international (transboundary) waters.
Nevertheless, in terms of water resource management the federal gov-
ernment’s primary responsibilities relate to water quality.

The legal and institutional framework for transboundary inland
water management in the United States comprises a wide range of fed-
eral, state, tribal, municipal and intergovernmental laws and agencies.
The most relevant of these laws and institutions are described in the rest

13. C.J. Strong and S.W. Strack, “The McCarran Amendment Is Alive and Well”, in
Water Law: Trends, Policies and Practice, K M. Carr and ].D. Crammond, ed., Chi-
cago: American Bar Association, 1995, 43-57. Some adjudications in western US
states deal with entire river basins to ensure that the adjudication encompasses fed-
eral rights.

14.  Sporhase v. Nebraska, 458 US 941 (1982). This decision held that water is an article of
commerce and thus strict state limits on exports are not permissible if they unrea-
sonably burden commerce without federal authorization. States can, however,
regulate exports on the basis of water conservation and public welfare.
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of this chapter, starting at the federal level and proceeding to the state
and subnational levels. An overview of management and jurisdictional
issues pertaining to groundwater is presented in section 2.2.1.3.

2.1 Federal Legal and Institutional Framework

Federal environmental and natural resources legislation encom-
passes several different laws; they address water issues mostly in terms
of water quality. Some of these laws are described below:

e The federal Clean Water Act prohibits any person from discharging a
pollutant from a point source into navigable waters without a permit
from the National Pollutant Discharge Elimination System (NPDES).
It also requires each state to identify those waters that cannot meet
water quality standards without control of non-point sources; the cat-
egories of non-point sources that significantly pollute those waters;
the methods used to determine best management practices for those
categories of non-point sources; and any existing programs aimed at
curbing non-point pollution.

o The National Environmental Policy Act (NEPA) authorizes the federal
government, in cooperation with state and local governments, and
other concerned public and private organizations, to use all practica-
ble means and measures, including financial and technical assistance,
to foster and promote the general welfare, to create and maintain con-
ditions under which people and nature can exist in productive har-
mony, and to fulfill the social, economic and other requirements of
present and future generations.

o The Safe Drinking Water Act requires all public water systems to meet
certain national primary drinking-water regulations.

o The Federal Endangered Species Act declares that federal agencies shall
cooperate with state and local agencies to resolve water resource
issues in concert with the conservation of endangered species.

e The Fish and Wildlife Coordination Act requires federal agencies to con-
sult with the US Fish and Wildlife Service to identify potential mitiga-
tion steps before permitting or licensing certain water development
projects.

e The Wild and Scenic Rivers Act prohibits any activities, including log-
ging, water diversions or development projects, that could conflict
with the purposes of the “Wild and Scenic” designation allowed for
specified rivers.
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e Various other statutes govern construction and operation of federal
reclamation projects. The Pacific Northwest Power Planning and Conser-
vation Act applies to the Northwest.

It is beyond the scope of this report to provide full descriptions of
these detailed and complex federal laws.15 It is of significance to the
management of transboundary waters, however, that each of these acts
may affect both the development of new water supply sources and the
management of existing water rights and supply reservoirs. For exam-
ple, development of a new reservoir would have to comply, at a mini-
mum, with restrictions imposed under the federal Clean Water Act,
NEPA and the Endangered Species Act. In other cases, the Endangered Spe-
cies Act may require changes in the management of existing hydropower
developments.16

The following sections briefly describe the main federal institu-
tions responsible for managing US freshwater resources and the legisla-
tive context in which these institutions function.1?

2.1.1 Environmental Protection Agency (EPA)

Established in December 1970 by an executive order submitted to
Congress, EPA is the independent agency in the executive branch that
has primary responsibility for implementing, monitoring and enforcing
the nation’s environmental protection laws. EPA’s mission is to protect
human health and to safeguard the natural environment—air, water
and land—on which life depends. It also is a key research agency, con-
ducting analysis on toxic substances, pesticides, air and water quality,
hazardous wastes, radiation, and the causes and effects of acid rain.

EPA has 10 regional offices: Boston, New York, Philadelphia,
Atlanta, Chicago, Dallas, Kansas City, Denver, San Francisco and Seat-
tle. The regional offices are responsible for carrying out, within their
region, the national program objectives established by EPA. They work
with federal, state, interstate, local, tribal and nongovernmental organi-
zations to ensure that regional needs and circumstances are consid-
ered and federal environmental laws are implemented. Six of the EPA

15. Summaries may be found at http:/ /www.cec.org.

16. For a thorough discussion of these issues from a legal perspective in the context of
the northwest, see “Symposium: Northwest Water Law”, (1996) 26(1) Environmen-
tal Law.

17.  This section is drawn primarily from: The US Government Manual 1995/96, Wash-
ington, DC: Government Printing Office, 1995; and C. Kerwin, Guide to US Federal
Regulatory Agencies, Washington, DC: CQ Press, 1995.
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regional offices are involved in and provide leadership for regional
domestic and binational efforts to protect many US-Canada waters. In
addition, EPA’s regional office in Kansas City carries out a key role in
certain domestic and US-Canada cooperation aimed at protecting prai-
rie waters ecosystems, which include many waters critical for the sur-
vival of migratory birds.

EPA doesnothave a directrole in water allocation, nor does it have
a separate program for the protection of groundwater quality. It does,
however, have significant responsibilities as part of US-Canada rela-
tions under the Boundary Waters Treaty to help ensure that allocations
of certain US-Canada waters are planned and carried out in an environ-
mentally sound manner consistent with up-to-date interpretations of
compliance with Article IV on water quality protection of the 1909
Boundary Waters Treaty. EPA has the following major responsibilities
for surface water quality:

o Issue permits for the discharge of any pollutant into navigable waters.

¢ In cooperation with the US Coast Guard, coordinate cleanup of oil
and chemical spills into waterways.

e Develop effluent guidelines to control discharge of specific water
pollutants.

e Develop criteria that serve as guidance when states and tribes set
surface-water quality standards.

¢ Administer federal grants programs to subsidize the cost of
building sewage treatment facilities.

e Regulate disposal of waste materials into the oceans.

¢ In cooperation with the US Army Corps of Engineers, issue permits
for the dredging and filling of wetlands.

e Setnational drinking water standards.
e Regulate underground injection of waste materials.

e Authorize states and tribes to issue permits and set standards for
surface-water quality standards.

2.1.2 Council on Environmental Quality (CEQ)

CEQ was established within the Executive Office of the President
by the National Environmental Policy Act to formulate and recommend
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national policies that would promote improvements in the quality of the
environment. The council develops and recommends national policies
that further environmental quality; analyzes changes or trends in
national environmental matters; reviews and appraises federal govern-
ment programs to determine their contributions to sound environmen-
tal policy; conducts research related to ecological systems and
environmental quality; assists the president in preparing the annual
environmental quality report to Congress; and oversees implementa-
tion of NEPA. CEQ also resolves interagency disputes on NEPA-related
matters, including preparation of environmental impact statements
(EIS).18 Since 1979, the provisions of NEPA have been extended to fed-
eral agency actions that have significant environmental impacts beyond
the territorial boundaries of the United States. Thus CEQ’s EIS functions
are potentially significant for transboundary water management.

2.1.3 Department of Agriculture (USDA)

Although not directly involved with water management issues,
two branches of the USDA: the US Forestry Service and the Natural
Resources Conservation Service—have general mandates that give
them some authority over certain water-related issues.

2.1.3.1 US Forest Service (USFS)

A federal agency created in 1905, USFS is responsible for national
leadership in forestry. It manages forests and grasslands on over
77 million ha (191 million acres) of public lands under the principle of
multiple use. In doing so, USFS strives to meet the nation’s need for
wood products while assuring the availability of other forest system
benefits for the public, including wildlife habitat and water supplies.

2.1.3.2 Natural Resources Conservation Service (NRCS)

Formerly the Soil Conservation Service, the NRCS helps farmers,
ranchers and other private landowners develop voluntary programs to
conserve and protect natural resources, including water. NRCS is the
technical delivery arm for conservation of the US Department of Agri-
culture.

18. US Environmental Protection Agency, Facts about the National Environmental Policy
Act, Washington, DC: EPA, 1989; and Council on Environmental Quality, Regula-
tions for Implementing the Procedural Provisions of the National Environmental Policy
Act, Washington, DC: CEQ, Executive Office of the President, 1986.
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Key water-related NRCS programs include: Conservation Techni-
cal Assistance, Snow Survey and Water Supply Forecasting Program,
River Basin Surveys and Investigations, Resource Conservation and
Development Program, Wetlands Reserve Program, and the Colorado
River Basin Salinity Control Program.

2.1.4 National Oceanic and Atmospheric Administration (NOAA)

An agency within the Department of Commerce, NOAA is primar-
ily concerned with developing scientific understanding of oceanic and
atmospheric natural resources. NOAA disseminates information about
the short- and long-term consequences of environmental modification
and provides services to a variety of governmental and nongovern-
mental organizations in support of air quality, agricultural, forestry
and marine activities. Marine activities are supported by the National
Marine Fisheries Service, which assists in administering the Endangered
Species Act and the new Essential Fish Habitat Program. Finally, NOAA
conducts research and implements services related to inland water-
ways, including the St. Lawrence Seaway and the Great Lakes.

2.1.5 US Army Corps of Engineers

The Corps of Engineers is a division of the US Army and is admin-
istered by the Defense Department. Its major role is to regulate all
construction projects in the navigable waterways of the United States.
In cooperation with the Environmental Protection Agency, the Corps
promulgates regulations governing the transportation and dumping of
dredged materials in navigable waters under Section 404 of the Clean
Water Act.

The majority of the Corps’s activities involve water resource devel-
opment projects, including the planning, construction, and often opera-
tion of dams, reservoirs, levees, harbors, waterways and locks. These
projects are designed to provide protection from floods, reduce trans-
portation costs, supply water for municipal and industrial use, generate
hydroelectric power, create recreation opportunities, improve wildlife
and water quality, and protect the shorelines of lakes and oceans. The
Corps also provides assistance to state, local and nonfederal water
resource management groups, as well as to foreign countries, for the
purpose of improving water management activities.

2.1.6 Department of Energy (DOE)

Created in 1977, the DOE is responsible for research and develop-
ment on energy technology and overseeing energy conservation and
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energy regulatory programs, as well as the nation’s nuclear weapons
program. The department also is responsible for marketing power pro-
duced at federal hydroelectric projects and reservoirs. The marketing
and transmission of power is carried out by five power administrations
including two that are relevant to this study:

e Bonneville Power Administration. Established in 1937, the Bonneville
Power Administration markets electric power and sells surplus
power generated by federal hydroelectric projects in the Pacific
Northwest. These projects are constructed and operated by the Army
Corps of Engineers and the Bureau of Reclamation. The Bonneville
Power Administration is also responsible for energy conservation,
renewable resource development and fish and wildlife enhancement
under the provisions of the Pacific Northwest Electric Power Planning
and Conservation Act of 1980. In cooperation with the Army Corps of
Engineers, the administration represents the United States in imple-
menting the provisions of the Columbia River Treaty with Canada.

o Western Area Power Administration. The Western Area Power Admin-
istration, established in 1977, is responsible for marketing and trans-
mitting federal electric power in the western United States, where it
operates 47 hydropower facilities. The Western Area Power Adminis-
tration is also responsible for planning, constructing and maintaining
any additional federal facilities that may be authorized in the future.

2.1.7 Department of the Interior

The Department of the Interior is the federal agency with primary
responsibilities for the management of natural resources. These
resources include public lands, national parks and monuments, recre-
ation areas, wildlife refuges, fish and wildlife (including endangered
species), and minerals. Within the Department of the Interior, several
bureaus have specific responsibilities for various natural resources, as
described in the sections that follow,

2.1.7.1 Bureau of Land Management (BLM)

The Bureau of Land Management, created in 1946, is responsible
for administering more than 109 million ha (270 million acres) of public
lands, located mainly in the western United States and Alaska. The
bureau is also responsible for developing the mineral resources found
on an additional 236 million ha (582 million acres) of public lands,
including lands administered by other federal agencies.
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BLM regulates federal grazing lands, protects and preserves tim-
berland for permanent forest production, manages watersheds to pro-
tect soil and water quality, and issues permits for mineral exploration.

2.1.7.2 US Fish and Wildlife Service (USFWS)

The US Fish and Wildlife Service, created in 1940, manages more
than 500 National Wildlife Refuges and 166 waterfowl production area,
totaling over 37 million ha (92 million acres). The service is responsible
for the conservation and management of fish and wildlife, including
migratory birds, endangered species, certain marine mammals, and
freshwater fish. As the lead federal agency for the protection and
improvement of habitat for fish and wildlife, USFWS regulates and pre-
serves wetlands for waterfowl and other species within the National
Wildlife Refuge system. USFWS also plays a key role in administering
the Endangered Species Act.

Major water quality-related activities of the FWS include: monitor-
ing pesticides and other contaminants in the environment; studying
ecology and fish and wildlife populations; performing environmental
impact assessments of hydroelectric projects and stream channelization;
and assessing requests for dredge and fill permits under the Clean Water
Act.

2.1.7.3 US Geological Survey (USGS)

Established in 1879, USGS surveys and identifies the mineral,
water and energy resources of the United States. In the area of water,
USGS maintains a water resources office in every state, and conducts
nationwide assessments of the supply, quality and use of water
resources.

2.1.7.4 National Park Service (NPS)

Established in 1916, the fundamental objective of the NPS is to
conserve the scenery, natural and historic objects, and wildlife in the
nation’s park system. The service manages an extensive system of
national parks, monuments, historic sites, riverways, seashores, lake-
shores and recreation areas, more than 365 areas in all.

2.1.7.5 Bureau of Reclamation

Established by the Reclamation Act of 1902 and created as a separate
agency in 1907, the bureau is responsible for water and power develop-
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ment in the 17 contiguous western states. Its activities include municipal
and industrial water services, irrigation systems, hydropower genera-
tion, flood control, river regulation, fish and wildlife enhancement,
recreational opportunities, and water quality improvement. Bureau rec-
lamation projects currently in operation include 348 storage reservoirs,
thousands of miles of canals and other distribution facilities, and 58
hydroelectric projects. These projects are funded in part by taxes levied
on the direct beneficiaries. With its infrastructure largely in place, the
bureau now focuses more on promoting the efficient management and
conservation of water resources than on developing new supplies of
water.

The primary activities of the bureau include:

e working in concert with other governmental and
nongovernmental organizations to develop water
conservation plans and working to improve the
management of existing water resources;

e designing and constructing water resources projects;

e assisting other federal and state agencies in protecting
surface and groundwater resources from hazardous
waste contamination and restoring affected resources;

e providing engineering and technical support to federal and
state agencies and Native American governments; and

e preparing and reviewing, in cooperation with other federal
agencies, environmental impact statements for proposed
federal water resource projects.

2.1.8 US Coast Guard

Established in 1915, the US Coast Guard became part of the Depart-
ment of Transportation in 1967. Although the Coast Guard is a branch of
the armed services, it acts as a service within the Department of Trans-
portation, exceptin times of war or as specified by presidential directive.

The Coast Guard is responsible for enforcing elements of the fed-
eral Water Pollution Control Act and various other statutes relating to the
protection of the marine environment from oil and other material spills.
In addition, through its Port Safety and Security Program, the Coast
Guard enforces rules and regulations governing the safety and security
of ports, the movement of vessels and the prevention of pollution in US
waterways.
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2.2 State-Level Legislation and Institutions

State law generally governs allocation of water resources.l® In
addition, states have begun to play a central role in protecting water
quality. Because Congress designed most major environmental legisla-
tion so it could be administered by state and local governments, the
states are the key implementers of most major environmental programs.
As of the late 1970s and early 1980s, state and local governments began
to shoulder a greater share of environmental program responsibilities.
Under the “new federalism” of recent presidential administrations, pub-
lic policy responsibilities were shifted from the federal to the state and
local levels of government. In general, state responsibilities in pollution
control have increased significantly during the past two decades.

The early national environmental laws were enacted with a strong
federal focus that provided for consistency across states—many states
did not have the capacity needed to carry out major environmental pro-
grams themselves. Nevertheless, while these laws gave EPA the main
role in the delivery of environmental programs, they also allowed states
to assume these responsibilities as they developed the capacity to do so.
As a result, the states have now become key players in the imple-
mentation of a full range of environmental program responsibilities.
Essentially, operational responsibilities for many of EPA’s major envi-
ronmental programs, including water pollution control and abatement,
lie with the states.

In part in response to their increased program responsibilities,
states have undergone transformations in their fiscal, managerial and
political capacities for implementing federal environmental programs.
Yet these transformations are not uniform across the 50 states. Compara-
tive analyses of state environmental policy indicate that the states
diverge widely in their capacity for environmental protection, including
freshwater resources.

19. Formore onstate-level legislation and institutions, see E.J. Ringquis, Environmental
Protection at the State Level, Armonk, NY: MLE. Sharpe, 1993; W. Lowry, The Dimen-
sions of Federalism, Durham, NC: Duke University Press, 1993; U.S. General
Accounting Office, EPA and the States: Environmental Challenges Require a Better
Working Relationship, GAO/RCED-95-64, 1995; and ].P. Lester, “Federalism and
State Environmental Policy”, in Environmental Politics and Policy: Theories and
Evidence, 2nd ed., ].P. Lester, ed., Durham, NC: Duke University Press, 1995.
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2.2.1 Water Rights Allocation Systems

The northern US states employ a variety of water rights allocation
systems.20 The states along the western portion of the US-Canada border
(Alaska, Washington, Idaho, Montana and North Dakota) rely on prior
appropriation systems for surface water allocation. Two of these states
(Washington and North Dakota) have what are sometimes called
“hybrid” systems, because existing riparian rights were preserved when
the prior appropriation statutory scheme was enacted. The US states in
the Great Lakes area and the eastern portion of the US-Canada border
rely on the riparian doctrine, overlaid by a modern permit system which
allows the states to better track and control water use.

A relative lack of abundance characterizes freshwater resources
along the US-Mexico border. Thus, in this region, instream flow, federal
reserved rights, Native American reserved rights and public trust issues
generally receive more attention than in the northern border states. As
they have along the northern US border, water allocations and the legal
regimes governing those allocations are evolving in response to grow-
ing urban populations, changing economic and social conditions, and
increased recognition of environmental values.

The southern boundary states use prior appropriation systems for
allocating surface water. The Texas system also protects existing ripar-
ian rights, as long as those rights were asserted during stream adjudica-
tion proceedings. And, although California generally relies on a prior
appropriation system, it also recognizes riparian rights. Key features
of the prior appropriation and riparian doctrines of water rights are
described in the sections that follow.

In addition to state law systems, surface water allocation along the
northern and southern US border areas is affected by several interstate
compacts applicable to rivers that flow through one or more states
(Colorado, Rio Grande and the Great Lakes). The relevant provisions of
these compacts are discussed in section 2.2.2.

2.2.1.1. Prior Appropriation

The doctrine of prior appropriation gives secure title to those who
undertook to develop water resources for beneficial use by awarding

20. D. Getches, Water Law in a Nutshell, St. Paul, MN: West Publishing, 1990; and C.J.
Meyers et al., Water Resource Management, Mineola, NY: Foundation Press, 1988.
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water rights on a “first in time, first in right” basis. Thus, in times of
shortages, which can be frequent in some areas of the arid west, the
rights of senior appropriators take precedence over those of junior
appropriators—that is, the senior’s rights must be fully satisfied before
the junior appropriator receives any water. Permits under prior appro-
priation systems generally specify the amount of water that may be
diverted, for what purpose it may be used and where it may be used.
Diversions outside of the basin of origin are generally not permitted or
are only permitted under certain conditions.

Rights under prior appropriation are generally secured through a
permit process. New permits are granted only if there is unappropriated
water in the watercourse. Most states have an administrative or judicial
adjudication process whereby existing rights are quantified on a
basin-by-basin basis.2! These adjudications are necessary to establish
certainty of title, facilitate water allocation decisions, allow for water
resource planning to meet future needs and to quantify federal and
Native American reserved rights. Many rivers in western US states are
already fully appropriated or overappropriated (the rights on paper to
water withdrawals exceed the actual supply).22

Beneficial uses, which are usually defined by state statute, origi-
nally included uses tied to economic development or basic needs:
domestic, municipal, industrial, irrigation, mining and the like. In recent
decades, however, use of water to preserve fish and wildlife habitat,
sustain recreational activities or otherwise maintain instream flows
are often—but not universally—recognized as beneficial uses.2 Earlier
interpretation of the prior appropriation doctrine did not recognize such
uses as beneficial because they did not involve diversions of water.

Wasting water is not considered a beneficial use. Most states and
courts, however, have been reluctant to deny rights to water on the
grounds of waste. Nevertheless, as water conservation gains higher pri-
ority and judicial interpretation of state statutes defining beneficial use

21.  An excellent survey of adjudication systems in western US states can be found in
A.L.Krogh, “Water Right Adjudications in the Western States: Procedures, Consti-
tutionality, Problems and Solutions”, (1995) 30 Land and Water Law Review 35.

22. R.D. Benson, “A Watershed Issue: The Role of Stream Flow Protection in North-
west River Basin Management”, (1996) 26(1) Environmental Law 175.

23. The literature on recognition of instream flows and other environmental uses of
water in western US states is extensive. See L.J. MacDonnell and T. Rice, ed.,
Instream Flow Protection in the West, Boulder: University of Colorado, Natural
Resources Law Center, 1993.
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responds to changing conditions, it is likely that waste will be less toler-
ated.24

To preserve a water right under the prior appropriation doctrine,
the water right holder must actually use the water. Many analysts have
concluded that this “use it or lose it” aspect of the prior appropriation
doctrine can hinder water conservation efforts. A water right holder
may refrain from implementing conservation measures if he believes he
may lose the right to the unused water. Some states have begun to adjust
their statutory schemes to remove this potential barrier to conservation.

Another key feature of the prior appropriation doctrine is the “no
injury” rule. This principle prevents transfers of water rights that would
adversely affect any downstream appropriator, whether junior or
senior. Thus, a transfer from one use to another that would increase
water consumption, thereby reducing return flows to the watershed,
may be prohibited if it would adversely affect downstream users. Mini-
mum instream flow requirements in some states may also limit the
possibility of transfers. Most state statutes provide for notice and oppor-
tunity for hearing for potentially affected persons before a transfer
can be approved. Some states, like Alaska, require that any proposed
water-rights transfer be reviewed to determine if it is in the public inter-
est. In some western states, special laws have been enacted to facilitate
water transfers and water-rights “banking,” especially during times of
drought.

A final feature of some prior appropriation systems is that munici-
pal water use may, in times of shortages, take precedence over other
uses, particularly irrigation, even if the irrigation rights are senior. In
most cases, however, compensation must be paid to those whose rights
cannot be satisfied.

As this discussion has suggested, in the western US states the prior
appropriation doctrine has undergone significant changes over last two
to three decades in response to growing urban populations and chang-
ing economic and social conditions.?5 It is likely that this evolution will
continue as (1) more watercourses become fully appropriated; (2) con-
servation and water marketing take central stage as mechanisms for

24. D. Getches, “Changing the River’s Course: Western Water Policy Reform”, (1996)
26(1) Environmental Law 157.

25. C.F.Wilkinson, “Western Water Law in Transition”, (1985) 59 University of Colorado
Law Review 551; and N. Johnson and C.T. DuMars, “A Survey of the Evolution
of Western Water Law in Response to Changing Economic and Public Interest
Demands”, (1989) 29 Natural Resources Journal 347.
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meeting new water demands; and (3) economic values of instream uses
are recognized and quantified.

Another factor that may influence the regulation of water rights is
the development of case law and statutory principles regarding consti-
tutional and “regulatory” takings. Some water rights holders in western
states are increasingly objecting to regulation of their water rights on the
grounds that such actions can constitute a taking of private property for
which they are entitled to compensation.26 Most of the constitutional
takings claims have failed, but interest groups continue to pressure
western states to enact legislation requiring compensation for regula-
tory takings that do not meet the constitutional standard.

2.2.1.2  Riparian Rights

The riparian system forms the basis for surface water rights
management and allocation in those states where water resources are
relatively more abundant than in the more arid western states. Ripar-
ian-based systems are based on the common law and are generally less
rigorous than those based on the prior appropriation doctrine.

Riparian water rights pertain to land located alongside a water-
course (so-called riparian land). Under the common law riparian
doctrine, water use was limited to the riparian land itself. Under
most permit systems, however, riparian rights can be exercised on
nonriparian land and nonriparians can obtain water rights. The riparian
doctrine is based on a principle of reasonable use: the amount of water
used must be reasonable in relation to other riparian uses of the water-
course. Itis also based on the principle that water must not be spoiled for
downstream use. Under common law, riparians have a right to clean
water, with a tort remedy against upstream pollution.

Riparian rights under common law are not lost because of nonuse.
Most permit systems, however, provide for cancellation of unused
rights. In times of shortage, allocation priorities under a riparian system
are based on the reasonable use principle rather than on seniority of
rights. Some permit systems also provide for preferences to be given to
certain uses, both in issuing new permits and in allocations during short-
ages. The issuance of permits in most riparian states is based on statu-
tory schemes that require the permitting agency to consider the type of

26. B.H. Thompson Jr., “Takings and Water Rights”, in Water Law: Trends, Policies and
Practice, KM. Carr and J.D. Crammond, ed., Chicago: American Bar Association,
1995.
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use, the condition of the watercourse and the effect of the proposed use
on other water users and the public.

2.2.1.3 Groundwater

The northern US border states vary in the way they manage
groundwater rights, which is a matter of state jurisdiction. Most of the
states manage groundwater separately from surface water—a perpetual
problem in water resources management given pervasive groundwa-
ter/surface water interactions. The US states along the western portion
of the US-Canada border (Alaska, Washington, Idaho, Montana and
North Dakota) use a prior appropriation/permit system for groundwa-
ter management.?” These systems are similar to those for surface water
rights, with permits specifying the rate of withdrawal, well location, and
place and purpose of use. Allocations in times of shortage are based on
seniority of rights.

The rest of the states generally rely on a “reasonable use” doctrine,
whether adopted through statute or developed through court decisions.
This doctrine entitles overlying landowners to make reasonable use of
groundwater pumped from beneath their property, with some limited
liability to adversely affected neighboring landowners for unreasonable
use. Michigan, Ohio and Wisconsin (which depends very heavily on
groundwater) have adopted this doctrine through court decisions.28
Minnesota, which also depends heavily on groundwater, has adopted
the doctrine through a statute and has implemented a groundwater per-
mitting program. Pumping of groundwater by the city of Chicago and
its suburbs is so extensive that the water being drawn out through wells
actually comes from Lake Michigan and is thus included in Chicago’s
surface water allocation. As noted, efforts to manage groundwater
quantity and quality are inadequate, constituting a significant gap in the
legal framework for managing transboundary water in the Great Lakes
and eastern US-Canada border region.2?

27. ].D. Aiken, “Well Interference and Groundwater Mining: The Legal Framework”,
in Proceedings of Conference on Groundwater Law, Hydrology and Policy in the 1990s,
Boulder: University of Colorado School of Law, 1992.

28. A.D. Tarbock and S.L. Deutsch, “Foreword to Symposium on Prevention of
Groundwater Contamination in the Great Lakes Region”, (1989) 65 Chicago-Kent
Law Review 345.

29. Tarlock and Deutsch (ibid.) observe that groundwater resources in the Great Lakes
region were historically treated as inexhaustible and consumption has not been
limited through regulatory measures. They also note that many crucial hydrologi-
cal connections between surface and groundwater are poorly understood. They
advocate better definition of groundwater property rights to foster conservation of
the resource.
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Legal regimes for allocating groundwater also vary substantially
among southern US border states. Texas has no statutory regulation of
groundwater pumping, relying instead on the common law “rule of cap-
ture” or absolute ownership.30 Recent drought conditions and a major
conflict over use of the Edwards Aquifer in the central Texas region,
however, may force the state to adopt some sort of statewide groundwa-
ter regulatory system over the next few years. New Mexico has a prior
appropriation permit system for groundwater management. Arizona
has a groundwater withdrawal permitting process for designated active
management areas (AMAs). California has a combination of correlative
rights3! for overlying landowners and an appropriation system for
nonoverlying landowners.

2.2.2 Interstate River Basin Compacts Commissions

Interstate and river basin commissions administer water compact
agreements between state governments. Compacts, an outgrowth of the
recognition that water resource planning and development is central to
the interests of state and federal governments, are formal agreements
between state governments to address water resource issues relevant to
the particular circumstances of river basins. Under the US Constitution,
interstate agreements must receive the approval of the federal govern-
ment. Interstate commissions are established by interstate compact to
administer the terms of the agreements.

In general, interstate and river basin commissions:

e coordinate the water management activities of the signatory
parties;

e serve as a mechanism for resolving disputes between
interested parties;

e provide a forum for observation and communication among
states, federal agencies, tribal governments and other parties
interested in water resource management;

e recommend priorities for data collection and for the
investigation, planning and construction of water projects;
and

30. Under this rule, an overlying landowner can pump as much groundwater as he
cares to, virtually without any liability for damage to adjacent landowners who
might be adversely affected.

31. Under a correlative rights system, pro rata sharing goes into effect among pumpers
during times of shortage.
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¢ undertake the development of comprehensive plans for water
resource management.

The three interstate river basin commissions with transboundary
water management implications are described in the sections that fol-
low.

2.2.2.1 Colorado River Commission

The Colorado River has been described as the most closely regu-
lated and controlled stream in the United States.32 The “Law of the
River” as applied to the Colorado River is a complex mosaic of federal
and state statutes, interstate compacts, court decisions and water deliv-
ery contracts that have been established over time (see section 4.6.2.1 for
a detailed discussion of the Law of the River). The Colorado River Com-
mission is responsible for administering the Law of the River. It is com-
posed of two representatives of each of the signatory states to the
Colorado River Compact.

The Colorado River Compact, signed by each of the seven Colo-
rado River basin states in 1922, serves as the cornerstone of the Law
of the River.33 The compact divides the Colorado River basin into
“upper” (Colorado, Wyoming, Utah, New Mexico) and “lower” (Ari-
zona, Nevada, California) basins, with the dividing line drawn at Lee’s
Ferry, Arizona. The water of the river is apportioned roughly in half
(1922 flow) at 9,250 Mm3 (7.5 MAF) per year per basin. Apportionment
among lower basin states was determined by the Boulder Canyon Project
Acto0f 1928 and affirmed by the US Supreme Courtin Arizonav. California
(1963). The Court decree also confirmed the apportionment of water
(known as present perfect rights) to Indian reservations, national recre-
ation areas and wildlife refuges. The upper basin is apportioned in
accordance with the 1948 Upper Colorado River Basin Compact.

A provision of the Colorado River Compact recognizes the right of
Mexico to Colorado River waters. This right was elaborated in a bilateral
treaty signed in 1944 (see chapter 4). Other bilateral agreements have
been signed since to deal with increasing salinity problems in Mexico’s
portion of Colorado River water.

32. M. Nathanson, Updating the Hoover Dam Documents, Denver: US Department of the
Interior, Bureau of Reclamation, 1978.

33. The compact was ratified by all the Colorado River basin states in 1923, except Ari-
zona which did not ratify until 1944. Congress gave its consent to the compact in
1928 with the passage of the Boulder Canyon Project Act, authorizing the construc-
tion of the Hoover Dam near Las Vegas, NV.
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2.2.2.2 Rio Grande Commission

The Rio Grande Compact, among Colorado, New Mexico and
Texas, was ratified in 1939.34¢ The compact was designed to stabilize the
water allocation pattern in the upper Rio Grande and establish the vari-
ous annual water delivery obligations of the signatory parties. The Rio
Grande Commission is composed of a federal chairperson appointed by
the president and three voting members from the states.

The commission meets annually to review compliance with the
compact over the previous year, to hear reports from federal water man-
agement agencies, and to consider water management decisions that
have interstate implications. It issues a report to the governors of Colo-
rado, New Mexico and Texas on the streamflow of the Rio Grande at var-
ious gauging stations, and water storage in the system of reservoirs that
make up the Rio Grande Project. The data contained in the annual
reports of the Rio Grande Commission are provided by the relevant state
agencies, the Bureau of Reclamation, the US Army Corps of Engineers,
the US Geologic Survey and the Bureau of Indian Affairs.

The Bureau of Reclamation and the Corps of Engineers are bound
by federal statute to ensure that their actions are consistent with the pro-
visions of the compact. The Bureau of Indian Affairs is involved primar-
ily to ensure that Pueblo Indian reservations receive their allotted share
of Rio Grande waters.

2.2.2.3 Great Lakes Commission

Established in 1955 by the Great Lakes Basin Compact, the Great
Lakes Commission comprises appointed officials from Illinois, Indiana,
Michigan, Minnesota, New York, Ohio, Pennsylvania and Wisconsin.35
The commission was granted congressional consent in 1968. The com-
mission’s history includes informal yet long-standing relationships with
Canada’s federal and provincial governments. Under the Great Lakes
Compact, the Great Lakes Commission is responsible for:

e promoting the orderly, integrated and comprehensive use and
conservation of water resources;

34. This section is based on the Report of the Rio Grande Compact Commission, 1994.
35. This section is based on the Great Lakes Commission 1995 Annual Report, 9(1) Janu-
ary/February 1996, Great Lakes Commission, Ann Arbor, ML
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¢ planning for the welfare and development of water resources
as a whole as well as the particular needs of specific areas
within the Great Lakes basin; and

e advising in securing and maintaining a proper balance among
the various uses of water resources in the basin.

Other activities of the Great Lakes Commission include advising
federal, state and binational agencies; providing testimony before the
US Congress and Canadian Parliament on Great Lakes issues; fostering
cooperation and consensus among Great Lakes states on policy and
research priorities; and promoting linkages among researchers, policy
makers and resource managers.

Many groups have observer status at the Great Lakes Commission.
Federal observers include representatives of the US Geological Survey,
US Army Corps of Engineers, National Oceanic and Atmospheric
Administration, US Fish and Wildlife Service, US National Park Service,
Environmental Protection Agency, Natural Resources Conservation
Service, US Coast Guard, and the St. Lawrence Seaway Development
Corporation. Canadian observers include representatives of the federal
government as well as the provinces of Ontario and Quebec. Regional
observers include representatives of the Council of Great Lakes Gover-
nors and of the Great Lakes Sea Grant Network. Other observers repre-
sent the International Joint Commission and the Chippewa/Ottawa
Treaty Fishery Management Authority. According to the commission’s
work plan, regional coordination is a major program goal for strength-
ening Great Lakes management.

2.3 Native American Governments

Of the more than 500 federally recognized Native American tribes
in the United States, more than 300 are in the lower 48 states. In the Colo-
rado River basin alone, nearly 300,000 Native Americans are living on 29
reservations covering more than 11.3 million ha (28 million acres).36
Many of the tribal governments are playing an increasingly significant
role in water management issues. Their growing role is based on federal
reserved water rights and the federal Clean Water Act.

Native American water rights have been established by law, begin-
ning with a US Supreme Court decision in 1908 that protected the water

36. G.Weatherford, M. Wallace and L.H. Storey, Leasing Indian Water: Choices in the Col-
orado River Basin, Washington, DC: Conservation Foundation, 1988.
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rights of Indian reservations. This decision is the basis for the Winters
Doctrine, which quantifies tribal rights in terms of the amount of water
necessary to irrigate the “practicably irrigable acreage” on the various
reservations. The right to this amount of water is prior to nearly all state
appropriated rights, meaning that reservations in the southwestern
United States, for example, would have prior rights to most of the avail-
able supply if the doctrine were applied uniformly.3”

Given the extent of these rights, it is not surprising that, in the 1980s
alone, more than four dozen major Native American water rights
disputes were winding their way through state and federal courtrooms
and administrative hearings throughout the United States.3¢ Even if
the existing water rights claims are settled, the utilization of allocated
waters is likely to come under scrutiny. In some instances, off-reserva-
tion water marketing, allowable in principle under a recent Bureau of
Reclamation ruling, may encourage water utilization in less-efficient,
low-value applications, with possibly adverse environmental effects.3

The authority of tribal governments to regulate the environment is
based on the retained sovereignty of Native American peoples. Recent
amendments to the Clean Water Act state explicitly that Indian reserva-
tions are to be treated as states for certain purposes related to water qual-
ity. Thus, at least 77 of the tribes in the lower 48 states issue water quality
standards, undertake point source management and develop instream
flow programs.# Tribal governments have the potential to become
important players in transboundary water management. Generally, the
result of their involvement has been a heightening of standards applica-
ble to many transboundary waterways. Reservations vary widely, how-
ever, in regulatory capacity in terms of both funding and staffing.41

37. P.Sly, Reserved Water Rights Settlement Manual, Washington, DC: Island Press, 1988,
5. The Supreme Court opinion is that of Winters v. US, 207 US 564 (1908).

38. L.Burton, American Indian Water Rights and the Limits of the Law, Lawrence: Univer-
sity of Kansas Press, 1991, 2.

39. ]J.Morrison, The Sustainable Use of Water in the Lower Colorado River Basin, Oakland:
Pacific Institute, 1996, 58-59.

40. Gover, Stetson, and Williams, “Survey of Tribal Actions to Protect Water Quality
and the Implementation of Tribal Amendments to the Clean Water Act”, in Report
to the National Indian Policy Center, Albuquerque: National Indian Policy Center,
1994, 82-83.

41. L.Jones, “Reservation Environmental Issues: Problems in Federal and Tribal Gov-
ernmental Responses: 1989-1991”, unpublished manuscript, Department of Politi-
cal Science, Colorado State University, Fort Collins, 1993, 21.



CHAPTER 3

Canada’s Domestic Framework
for Transboundary Water Management

3.1 Introduction: The Constitutional Basis for Transboundary
Water Management in Canada

The framework for transboundary water management in Canada
is a product of constitutional provisions, federal and provincial statutes,
federal water policy, and intergovernmental institutional arrange-
ments. The legal foundation for this framework is the Constitution Act of
1867, which establishes the division of powers between the federal gov-
ernment and the provinces.42 Since no single authority is in charge of
water management, control devolves to a variety of specific and general
powers of each order of government.

The provinces have primary responsibility for land and resource
management—including water management—within their respective
boundaries.43 This authority is based on provincial ownership of most
public land and resources# and on the provinces’ legislative authority
over “property and civil rights,” “local works and undertakings,” “all
matters of a merely local and private nature” and “municipal institu-
tions” (Constitution Act, Section 92). Provincial legislative authority over
the “development, conservation and management of sites and facilities
in the province for the generation and production of electrical energy”
was explicitly established through constitutional amendment in 1982
(Section 92A).

42. The authoritative text on Canadian constitutional law is P.W. Hogg, Constitutional
Law of Canada, 4th ed., Scarborough, ON: Carswell, 1997. Constitutional issues
relating to transboundary water management are discussed in more detail
in S.A. Kennett, Managing Interjurisdictional Waters in Canada: A Constitutional
Analysis, Calgary: Canadian Institute of Resources Law, 1991; and J.O. Saunders,
Interjurisdictional Issues in Canadian Water Management, Calgary: Canadian Institute
of Resources Law, 1988.

43. Inthenorthern territories, the federal government exercises province-like resource
management authority. Northern water managementis discussed in section 2.2.8.

44. Constitution Act, 1867, Section 109; and Natural Resources Transfer Agreements,
Constitution Act, 1930.

57
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The provinces thus have considerable authority, as owners and
legislators, to manage their water resources and regulate the principal
land-based activities, ranging from forestry operations to industrial and
municipal facilities, that affect water quality and consumption. Where
watersheds cross provincial, territorial or international boundaries, the
provinces” water management regimes and their regulation of individ-
ual projects (such as dams and diversions, pulp and paper mills, and
municipal discharges) have important direct effects on transboundary
waters. The provincial role in transboundary water management is,
however, subject to two important legal limitations. First, the territorial
limitation on provincial powers means that provinces cannot regulate
water uses occurring beyond their boundaries. Second, provincial water
management is subject to the legislative authority of the federal govern-
ment, described below, which is accorded constitutional primacy by the
principle of federal paramountcy.

Despite the provinces’ position as the primary resource managers,
the federal government occupies a very strong constitutional position on
transboundary waters by virtue of specific oversight exercised by sev-
eral ministries and its general authority to pass laws for the “peace,
order, and good government of Canada” (Constitution Act, Section 91).
In addition, the federal government has a proprietary basis for its role as
water resource manager on federal lands (for example, national parks)
and in the northern territories.

Specific ministries exercise federal authority over “sea coast and
inland fisheries” and “navigation and shipping.” Federal legislation
under the former protects fish and fish habitat, while the latter supports
regulation of projects and activities, such as dams and dumping, that
may affect navigable waters. It should be noted, however, that neither
the navigation power nor the more broadly worded federal power over
“trade and commerce” have been interpreted by the courts as permitting
expansive legislative authority along the lines exercised by the US gov-
ernment under the interstate commerce clause. Federal jurisdiction in
relation to “Indians and lands reserved for Indians,” taxation, federal
public property, and interprovincial works and undertakings could
also support a role in transboundary water management under certain
circumstances. Moreover, the federal government’s “spending
power”—which enables it to establish and fund programs in areas of
provincial jurisdiction—could serve as a basis for federal leverage in
water management through joint funding arrangements and condi-
tional grants to the provinces.
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The federal government’s power to implement treaties (Constitu-
tion Act, Section 132) is of particular importance for transboundary
waters, because it gives the federal government authority to implement
the Boundary Waters Treaty (1909) between Canada and the United
States. This power is, however, applicable only to “Empire” treaties,
signed before Canada attained full independence in international
relations. It is thus doubtful whether the federal government could uni-
laterally implement more recent treaties affecting areas of provincial
jurisdiction.

On the other hand, the provinces themselves may not extend
management beyond their borders, nor may they unilaterally regulate
shared-jurisdiction waters. The area beyond provincial jurisdiction falls
precisely into the federal domain. For example, in the spring of 1998 the
province of Ontario issued a water extraction permit for the bulk export
by tanker of water from Lake Superior (the Nova project). The Canadian
federal government and the US state and federal governments all
expressed strong opposition. In response, not only did Ontario respond
by revoking the permit, butit also appealed to the federal government to
act within its jurisdiction to prevent bulk water exports. Thus, in 1999,
the federal government launched a strategy to prohibit the bulk removal
of water, including for export, from Canadian watersheds.

The federal government’s criminal law power has emerged as
an important general basis for federal environmental regulation. The
Supreme Court of Canada recently upheld federal legislation prohibit-
ing the dumping of PCBs into waterways as a valid exercise of this
power.45 The case went beyond earlier decisions upholding federal envi-
ronmental regulations designed to protect public health under the crim-
inal law power and relied instead on a very broad definition of criminal
law (requiring only a prohibition enforced by a penal sanction) to sup-
port the legislation at issue. The resulting scope for federal environmen-
tal regulation, including water management, is untested but potentially
significant.

Finally, the federal authority to enact laws for “peace, order, and
good government” (POGG) is directly relevant to transboundary water
management. In 1997, the “national concern” facet of POGG was applied
by the Supreme Court of Canada in R. v. Crown Zellerbach to uphold fed-
eral legislation prohibiting ocean dumping in intraprovincial waters.46

45. R.v.Hydro Quebec (1997), 151 D.L.R. (4th) 32 (S.C.C.).
46. R.v.Crown Zellerbach, [1988] 1 S.C.R. 401.
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This case set out a three-element test for the “national concern” branch
of POGG, specifying that it applies (1) to matters that did not exist at the
time of Confederation or have since attained national significance; (2) to
matters that have a singleness, distinctiveness and indivisibility that dis-
tinguish them from matters of provincial concern and ensure an impact
on provincial jurisdiction consistent with the division of powers; and (3)
in cases where a provincial failure to deal with intraprovincial aspects of
an issue have effects on extraprovincial issues. The third element, called
the “provincial inability test,” underlines the particular relevance of
POGG to federal regulation of transboundary waters.4”

The Supreme Court of Canada, unlike the US Supreme Court, does
not have original jurisdiction under the Constitution in relation to inter-
provincial disputes. Thus the Canadian Court has not played a signifi-
cant role in transboundary apportionment issues or in other aspects
of transboundary water management. Canadian governments have
generally avoided resorting to the courts to resolve disputes over
transboundary waters.

In summary, the Constitution confers on the provinces a predomi-
nant role in water management generally, while giving the federal
government significant water-related powers, some of which are
particularly suited to managing interprovincial and international
transboundary waters. As the rest of this chapter will show, however,
the Constitution reveals relatively little about transboundary water
management in practice. The operational framework for transboundary
water management, where one exists, is established through statutes
and, more important, through informal administrative arrangements
and formal—but generally nonstatutory—intergovernmental agree-
ments. From a constitutional perspective, the story is one of unexercised
federal powers.

3.2 The Legal Framework at the Federal Level

All federal water law is concerned with transboundary water man-
agement in the sense that federal legislation is, in principle, applicable
throughout the country without regard to provincial or territorial
boundaries.48 Yet only a few elements of federal water law deal

47. See, Kennett, Managing Interjurisdictional Waters in Canada, 191-227, n. 42.

48. Asdiscussed insection 3.3.2, the applicability of federal legislation in practice may
differ among provinces as a result of formal delegation of powers, equivalency
agreements, informal administrative arrangements and discretionary enforcement

policy.
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expressly with transboundary water management. The rest of this
section begins by reviewing these transboundary provisions and then
turns to other legislation relevant to federal water management.

3.2.1 Canada Water Act

The Canada Water Act,% passed in 1970, was the federal govern-
ment’s first statutory attempt to adopt a comprehensive and focused
approach to freshwater management and to promote federal- provincial
cooperation on related initiatives. With its emphasis on water resource
management broadly defined, the act has a de facto transboundary orien-
tation, because most of Canada’s major river basins cross provincial, ter-
ritorial or international boundaries. Furthermore, the act sets out a basic
framework for transboundary water management in that it provides
both for intergovernmental management arrangements and for unilat-
eral federal action on certain transboundary issues. In practice, how-
ever, the Canada Water Act has never been fully implemented and has
had a relatively limited impact on transboundary water management in
Canada.

Parts I and II of the act are relevant to transboundary water
management. Part I, “Comprehensive Water Resource Management,”
authorizes the federal government to enter into consultative arrange-
ments with the provinces and to conclude federal-provincial agree-
ments for programs relating to any waters where there is a significant
national interest in water resource management. Specified subjects for
agreement include establishing water inventories, collecting data, con-
ducting research, formulating comprehensive management plans, and
designing water management projects. Joint commissions or boards
may be established to oversee these programs. The federal government
may undertake such programs unilaterally for those waters over which
it has full jurisdiction. For interjurisdictional, international and bound-
ary waters, unilateral federal action is limited to planning and project
design where “there is a significant national interest in the water
resource management” of the waters in question and where “all reason-
able efforts” have been made to reach agreement with the provincial
governments whose interests are affected (Section 6). Part I of the act has
resulted in formal agreements and informal work-sharing arrange-
ments for intergovernmental cooperation—but not necessarily
transboundary water management—in the form of water resource sur-
veys, studies and other programs.

49. R.S.C. 1985, c. C-11.
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Part II of the act, “Water Quality Management,” provides for
federal-provincial agreements to designate water quality management
areas where water quality management has become a matter of urgent
national concern. The federal government is authorized to take unilat-
eral action in relation to the water quality management of inter-
jurisdictional waters if, despite “all reasonable efforts,” no agreement
can be reached with the affected province(s) (Section 13). Although uni-
lateral federal action is restricted to interjurisdictional waters where
water quality management has become a matter of “urgent national con-
cern,” the definition of interjurisdictional waters is broad enough to
include water bodies wholly within a province.50 While this portion of
the act could enable significant federal-provincial cooperation on
transboundary water quality problems and could also support unilat-
eral federal measures in the transboundary context, it has not been
implemented to date.

Should the federal government seek a stronger, even unilateral,
role in transboundary water management, the Canada Water Act pro-
vides some of the necessary legal tools. At present, however, there is no
indication that the act will be used in this way.

3.2.2 International River Improvements Act

The International River Improvements Act5! is directly related to
transboundary water management, because it provides an explicit statu-
tory basis for federal regulation of dams, diversions and other develop-
ments that affect the flow of rivers crossing the US-Canada border. The
act was originally passed in 1955 to allow the federal government to pre-
vent the construction of a major dam on the Columbia River by the prov-
ince of British Columbia. The objective was to permit a larger scale,
coordinated effort to develop the water resources of the basin. More
recently, the actreceived attention when it served as a trigger for the fed-
eral environmental assessment process.52

The act requires a license for the construction, operation or mainte-
nance of certain international river improvements. An “international

50. The term interjurisdictional waters is defined in Section 2(1) of the act as “any waters,
whether international, boundary, or otherwise, that, whether wholly situated in a
province or not, significantly affect the quantity or quality of waters outside the
province.”

51. R.S.C. 1985, c. 1-20.

52. The act provided the basis for litigation over federal environmental assessment
obligations in relation to the Rafferty-Alameda Dam project in Saskatchewan. See
Canadian Wildlife Federation v. Canada (Minister of the Environment) (1989),4 C.E.L.R.
(N.S.) 1 (F.C.A)).
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river improvement” is defined as “a dam, obstruction, canal, reservoir
or other work the purpose or effect of which is (a) to increase, decrease or
alter the natural flow of an international river, and (b) to interfere with,
alter or affect the actual or potential use of the international river outside
Canada” (Section 2). The act applies to any waters in Canada that flow
across the international boundary into the United States, but it does not
apply to projects authorized by an act of Parliament, situated within
boundary waters as defined in the Boundary Waters Treaty, or con-
structed or operated solely for domestic, sanitary or irrigation purposes
or other similar consumptive uses.

3.2.3 Fisheries Act

The Fisheries Act53 is a powerful legal tool for the management of
tish stocks and the protection of fish habitat. Although it does not focus
expressly on transboundary waters, it provides the basis for a federal
role in the management of Canadian fisheries waters. Section 35(1) of the
act makes it an offense to “carry on any work or undertaking that results
in the harmful alteration, disruption or destruction of fish habitat” and
Section 36(3) prohibits the deposit of deleterious substances into Cana-
dian fisheries waters or at any other location where these substances
may enter such waters. The activities specified in these sections are not
offences, however, if carried on pursuant to federal regulatory approv-
als. The Supreme Court of Canada has interpreted these provisions as
authorizing a broad range of measures to protect water quality, pro-
vided that these measures have a clear nexus with fish and fish habitat.5¢
However, despite its broad applicability and clear prohibitions, the Fish-
eries Act is not meant to provide legislative authority for a full-fledged
water management scheme.

Effluent regulations passed under the act have been criticized as
weak, and the federal government’s enforcement policy has been char-
acterized as “inconsistent and sporadic.5” Furthermore, as discussed in
section 3.3.2, enforcement of the fish habitat protection and pollution
prevention provisions of the act has generally been assumed by the
inland provinces, which have often preferred to use their own environ-
mental legislation instead of the Fisheries Act when prosecuting environ-
mental offenses.

53. R.S.C. 1985, c. F-14.

54. Fowlerv.R.,[1980]2S.C.R. 213; and Northwest Falling Contractors Ltd. v. R.,[1980] 2
S.C.R. 292.

55. D.Estrinand]. Swaigen, Environment on Trial: A Guide to Ontario Environmental Law
and Policy, 3rd ed., Toronto: Emond Montgomery, 1993, 523.
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3.2.4 Navigable Waters Protection Act

Under the Navigable Waters Protection Act,56 the minister of Trans-
port must approve the construction of any structure such as a bridge or
dam that might affect navigable waters. The term navigable has been
broadly defined to include relatively small streams and bodies of water
capable of floating a canoe or logs. The act also prohibits the dumping of
specified substances into water in a way that might interfere with navi-
gation. These provisions create some scope for federal control over
dumping, provided a nexus exists between the prohibition and naviga-
tion. Although this act is not concerned explicitly with transboundary
waters, it does authorize federal involvement in aspects of the manage-
ment of a broad range of Canada’s waters, transboundary and other.
Like the International River Improvements Act, it is a trigger for the federal
environmental assessment process.

3.2.5 Canada Shipping Act

The Canada Shipping Act57 applies generally to Canadian ships
everywhere and to foreign ships in Canadian waters and in Canada’s
Exclusive Economic Zone within the limits imposed by international
law. Part XV of the act and the regulations pursuant to this part make
it an offence to discharge prescribed pollutants, which are broadly
defined.58 The act also specifies various preventive, control and reme-
diation measures. Because much of the shipping regulated by the Canada
Shipping Act occurs in the Great Lakes and in coastal waters close to
boundaries with the United States and international waters, this act pro-
vides a federal instrument for addressing certain water pollution issues
in the transboundary context.

3.2.6 Canadian Environmental Protection Act

The Canadian Environmental Protection Act> (CEPA) is intended to
protect the environment and human health by regulating the use of toxic
and dangerous substances. CEPA is not directed specifically at water
resource management, but it does apply to discharges of prescribed sub-
stances into bodies of water. In laying the groundwork for a constitu-
tional defense of this legislation under the “peace, order, and good

56. R.S.C. 1985, c. N-22.

57. R.S.C.1985, c. S-9.

58. The pollution control regime established under this act is described in Estrin and
Swaigen, Environment on Trial, 525-526, n. 14.

59. R.S.C. 1985, c. 16 (4th Supp.), first enacted as S.C. 1988, c. 22.



CANADA’S DOMESTIC FRAMEWORK 65

government” clause,® the preamble to CEPA notes that “the presence of
toxic substances in the environment is a matter of national concern” and
that “toxic substances, once introduced into the environment, cannot
always be contained within geographic boundaries.” The preamble also
speaks of federal leadership through the establishment of national envi-
ronmental quality objectives and notes that “Canada must be able to ful-
fil its international obligations in respect of the environment.” These
provisions reveal a clear connection between the federal role under
CEPA and transboundary environmental issues.

CEPA adopts an ecosystem approach to regulating toxic sub-
stances, focusing on controlling releases throughout the environment
and promoting life cycle management. The act creates a complex regula-
tory process for the designation of toxic substances. National standards
may be established, but the act also states that federal regulations will
not apply in provinces that develop equivalent standards and sign
“equivalency agreements” with the federal government.6! Provisions
regulating “cleaning agents” and “nutrients,” formerly in the Canada
Water Act, are now included in Part III of CEPA. Ocean dumping, the
subject of the landmark R. v. Crown Zellerbach decision on federal envi-
ronmental powers, is regulated under Part VI. Principles for applying
CEPA are set out in the Enforcement and Compliance Policy.62

Although CEPA deals explicitly with “International Air Pollution”
in Part V, it does not provide equivalent treatment of transboundary or
international water pollution. This deficiency was discussed in a 1995
review of CEPA by the House of Commons Standing Committee on
Environment and Sustainable Development. The committee recom-
mended amendments to CEPA “authorizing the federal government to
prevent transboundary water pollution and to ensure that Canada com-
plies with international agreements relating to transboundary water
pollution.63” In its response to the committee’s report, the federal gov-
ernment stated that it “proposes to include, in a renewed CEPA, provi-
sions to prevent transboundary water pollution, to mirror and respect
the reciprocity provisions of the US Clean Water Act, and to enable Can-
ada to continue to comply with international agreements, to which itisa

60. Interestingly, as noted in section 3.1, the Supreme Court of Canada in R. v. Hydro
Quebec recently upheld key provisions of CEPA under the criminal law power.

61. CEPA, Section 34(5), (6). See, for example, An Agreement on the Equivalency of Federal
and Alberta Regulations for the Control of Toxic Substances in Alberta (1st June 1994).

62. Environment Canada, Enforcement and Compliance Policy, 1992.

63. House of Commons Standing Committee on Environment and Sustainable Devel-
opment, It's About Our Health! Towards Pollution Prevention, June 1995, 118.
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party or may become a party, relating to transboundary water pollu-
tion.64”

As of the fall of 1998, CEPA had not been amended to include these
measures.65> Nonetheless, CEPA remains an important federal instru-
ment for addressing specific pollution issues in transboundary and
other contexts.66

3.2.7 Canadian Environmental Assessment Act

The Canadian Environmental Assessment Act6? (CEAA) requires the
federal government to consider environmental consequences when
making decisions regarding specified projects. The process is, however,
entirely advisory in that the federal “responsible authorities” retain
authority to make final decisions about whether or not to authorize the
projects in question.

Although CEAA does not establish a resource management
regime, it is relevant to the federal role in transboundary water manage-
ment for two reasons. First, CEAA has an explicit transboundary focus.68
One purpose of the act is “to ensure that projects that are to be carried out
in Canada or on federal lands do not cause significant adverse environ-
mental effects outside the jurisdictions in which the projects are carried
out” (Section 4(c)). Sections 46-53 contain specific provisions dealing
with projects that have interprovincial and international effects and
effects on federal lands.6® Although these sections focus on the proce-
dure for transboundary environmental assessment, they also authorize
the federal minister of the environment to order a proponent not to pro-
ceed with a project having potential transboundary effects until the
environmental assessment is completed and the minister is satisfied that
these effects have been appropriately dealt with (Sections 50, 51).

64. Environment Canada, CEPA Review: The Government Response, Ottawa: Minister of
Supply and Services Canada, 1995, 57.

65. Provisions addressing international water pollution are, however, contained in
Division 7 of the proposed Canadian Environmental Protection Act, 1998 (Bill C-32),
Second Reading and referred to the Standing Committee on Environment and Sus-
tainable Development, 28 April 1998.

66. For a more extensive discussion of CEPA and transboundary issues, see Steven A.
Kennett, “Boundary Issues and Canadian Environmental Legislation”, in Environ-
mental Policy: Transnational Issues and National Trends, LK. Caldwell and R.V. Bart-
lett, ed., Westport, CT: Quorum Books, 1997, 138-143.

67. S.C.1992,c.37.

68. CEAA'’s relevance to transboundary issues is discussed in Kennett, Managing
Interjurisdictional Waters in Canada, 144-147, cf. n. 42, supra.

69. These provisions are discussed in Steven A. Kennett, “The Canadian Environmental
Assessment Act’s Transboundary Provisions: Trojan Horse or Paper Tiger?”, (1995)
5 Journal of Environmental Law and Practice 263.
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The second way that CEAA affects transboundary water manage-
ment is by permitting the federal government to review a broad range of
water projects falling primarily under provincial jurisdiction. Federal
regulatory powers under statutes such as the Fisheries Act, the Interna-
tional River Improvements Act and the Navigable Waters Protection Act con-
stitute triggers for the CEAA process.”0 Once triggered for a project, the
assessment process applies to a broad range of environmental and other
effects, not simply those associated with the particular trigger mecha-
nism, such as effects on fisheries or navigable waters.”! Transboundary
effects may thus be considered in any CEAA environmental assessment,
not simply where the specific transboundary processes are used.

3.2.8 Northern Water Management

The legal framework for transboundary water management in the
northern territories is complex and currently in flux. The federal govern-
ment is the principal owner of land and resources in the north and has
primary responsibility for water management. These responsibilities
are carried out through the Northwest Territories Waters Act’? and the
Yukon Waters Act.73 Although important instruments of federal water
management, these acts do not address transboundary water manage-
ment directly.”4 Transboundary water issues are addressed, however, in
constitutionally entrenched northern land claims agreements.?>

70. Law List Regulations, SOR/94-636.

71. See S.A. Kennett, “Federal Environmental Jurisdiction after Oldman”, (1993) 38
McGill Law Journal 180.

72. S.C.1992, c. 40.

73. S.C. 1992, c. 39. A separate water management statute for the new territory of
Nunavut is currently being prepared.

74. The conditions specified for issuing water licenses do, however, require attention
to significant adverse effects on “the use of waters, whether in or outside the water
management area to which the application relates.” See Northwest Territories Waters
Act, Section 14(4)(a)(I).

75.  See, for example, Article 20 of the Nunavut Agreement. This article states that pro-
jects outside the Nunavut Settlement Area that affect Inuit water rights should not
be approved until arrangements are made for compensation. The settlement of
land claims in the Mackenzie River basin adds a new set of transboundary issues,
because, for water management purposes, the boundaries between land claims
regimes are increasingly important. Transboundary provisions are found in the
Mackenzie Valley claims (see, for example, Sections 20.1.18 and 20.1.19 of the Sahtu
Dene and Metis Comprehensive Land Claim Agreement) and in the Mackenzie Val-
ley Resource Management Act (S.C. 1998, c. 25; see Sections 55, 60(3), 107, 141-144),
which will implement these claims by establishing new institutions for managing
resources, including water.
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3.2.9 Summary

The legal framework for transboundary water management at the
federal level is a patchwork quilt of specific provisions. These provi-
sions, taken together, could support a strong federal role in this area, but
they have yet to be integrated into a coherent whole. Furthermore, a his-
tory of selective enforcement, limited resources for monitoring and
investigating offenses, delegation to the provinces and deference to pro-
vincial sensitivities in relation to resource management has meant that
the federal role in transboundary water management is significantly less
important in practice than a reading of the relevant statutes might sug-
gest.

3.3 The Policy and Institutional Framework at the Federal Level
3.3.1 Federal Water Policy

In January 1984, an advisory committee was established by the
minister of the environment pursuant to the Canada Water Act with a
broad mandate to review and advise on Canada’s water policy. The
committee’s final report, issued in September 1985, dealt with the fed-
eral responsibility for interjurisdictional waters by recommending the
repeal of Part II of the Canada Water Act and its replacement with “provi-
sions to authorize the federal government to assist in resolving disputes
between provinces and territories about the use of interjurisdictional
waters.76” The recommended provisions would have included authori-
zation for the federal government to intervene and impose a solution to
anintergovernmental dispute where the provincial or territorial govern-
ments had failed to agree after reasonable efforts and where one of the
jurisdictions had submitted a complaint to the federal government. The
report also made recommendations on water exports, including those
calling for the federal government to require permits for any water
exports and the cabinet to determine whether large-scale diversions of
water to the United States would be open to consideration.

The federal government responded to the report two years later by
issuing the Federal Water Policy.”” For interjurisdictional water conflicts
generally within Canada, the government committed itself to develop-
ing, in consultation with the provinces, a mechanism for resolving
interjurisdictional disputes where other avenues had failed.”8 On the

76. Canada, Currents of Change, Inquiry on Federal Water Policy, Final Report, Ottawa,
1985.

77. Environment Canada, Federal Water Policy, Ottawa, November 1987.

78. Ibid., 33.



CANADA’S DOMESTIC FRAMEWORK 69

issue of interbasin transfers, the government agreed to three key efforts:
to “draft guidelines and criteria for assessing interbasin transfers within
Canada in cooperation with the provinces/territories; to take measures
to prohibit interbasin diversions aimed at exporting water from Canada;
and to develop with the provinces a system to regulate small-scale trans-
fers of water.”9” A specific provision also committed the government to
establishing “mechanisms with the provinces regarding (trans)bound-
ary water to ensure that the [northern territories’] interests are pro-
tected.80” None of these commitments (with the arguable exception of
the last one) was implemented in the first 10 years following adoption of
the policy.

Although the 1987 policy focused on interbasin water transfers, the
federal government did offer a commitment to take all steps within its
jurisdiction to prohibit the export of Canadian waters by interbasin
diversions and to strengthen legislation to the extent needed to imple-
ment this policy. Smaller-scale transfers, including containerized ones,
were viewed as a matter better handled by the provinces. Interestingly,
however, this 1987 policy notes the need for the provinces to take into
account federal interests in making decisions on these transfers, with
trade considerations being expressly included.8! One effort to pass such
legislation, Bill C-156, the Canada Water Preservation Act, died in Parlia-
ment in 1988.

In February 1999, the federal government announced its strategy
to prevent the bulk removal of water from Canadian watersheds. The
strategy had three prongs:82

1. Amendments to the International Boundary Waters Treaty Act,
which implements the 1909 Boundary Waters Treaty, to give the
federal government the power to regulate to prohibit bulk water
exports from boundary waters (waters with a boundary running
through them). These amendments were not tabled, but were
expected to be tabled in the spring of 1999, before the session of
Parliament was adjourned. The development of a regulation
would then be subject to further consultations with the provinces
and a review of the state of provincial laws affecting potential
water exports.

79. Ibid., 24.

80. Ibid., 30.

81. Environment Canada, Federal Water Policy, Section 8, “Interbasin Transfers.”

82. The following is taken from the press release “Strategy Launched to Prohibit the
Bulk Removal of Canadian Water, Including Water for Export,” Foreign Minister
Lloyd Axworthy and Environment Minister Christine Stewart, 10 February 1999.
Numbered paragraphs note the strategy elements.
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2. The Canadian government, with the United States government,
issued a joint reference under the Boundary Waters Treaty to the
International Joint Commission to study the effects of water
consumption, diversion and removal, including for export, from
boundary waters. Recommendations are to be made on the “man-
agement and protection” of these shared waters. The IJC is to con-
duct public consultations and to submit interim recommendations
six months from the reference date. Final recommendations are to
follow in a further six months.

3.  Thefederal government proposes to pursue a Canada-wide accord
on bulk water removals from watersheds, by which all govern-
ments will act through legislation or policy to prohibit them. The
strategy urged the provinces and territories without existing pro-
hibitions to adopt a moratorium on any bulk transfers while such
an accord is developed.

At the time of this writing, the federal government had initiated
discussions with the provinces and territories on these and other ele-
ments of its Federal Freshwater Strategy. Thus policies and other mea-
sures were in a state of evolution, with further developments anticipated
over the course of 1999-2000.

The federal strategy is anchored in the view that water inits natural
state is not a good and should not be treated as such. Accordingly, it
seeks to promote a consistent approach to all interbasin transfers or bulk
removals, whether for domestic or export purposes, as part of a broader
sound environmental management strategy for freshwater resources.

The strategy also reflects a jurisdictional dilemma at the federal
level. Provincial jurisdiction over water resources in their natural state
includes the ownership and overall management of the resource. Fed-
eraljurisdictionis limited to international and interprovincial issues, but
it also could be invoked at the border through the use of the trade and
commerce power.83 Exercising this constitutional jurisdiction, however,
requires the use of trade tools. It has been feared that this requirement
could be turned around to argue that water, even in its natural state, is
being treated as a good and thus should be subject to the full panoply of
trade laws applying to goods. This is not to imply that the use of such
tools would be inconsistent with the North American Free Trade Agree-
ment (NAFTA) or World Trade Organization agreement. Rather, it
implies that the use of other tools, which would not raise these issues nor

83. This power is set out in Section 91(2) of the Canada Act, 1867.
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reflect the proposition that water in its natural state is not a good, is the
preferable route to follow.

3.3.2 Institutional and Administrative Arrangements

Federal water management is implemented by a number of gov-
ernment departments and by the water boards in the northern territo-
ries. The administrative arrangements are sometimes complex, with the
departments of Environment, Fisheries and Oceans, Transport, Indian
Affairs and Northern Development and Health all taking some measure
of responsibility for water-related legislation and policy. In some cases,
authority for enforcing a single piece of legislation is shared by two
departments. The Department of Foreign Affairs and International
Trade is Canada’s lead federal agency for dealing with the International
Boundary Waters Treaty, the IJC, and the US State Department.

Federal institutional arrangements are further complicated by for-
mal and informal arrangements that delegate powers to the provinces.
For example, some of the federal government’s enforcement powers
under the Fisheries Act related to fish habitat protection and pollution
prevention in inland waters have been assumed by the provinces.
Equivalency agreements under CEPA also limit the applicability of this
act and thereby reduce the direct federal role in pollution control. More-
over, deference to provincial sensitivities has produced an often passive
and sometimes uneven federal enforcement policy.

Finally, federal participation in intergovernmental water manage-
ment agreements is particularly important in relation to transboundary
waters. These agreements are discussed in section 3.5.

3.4 The Legal Framework at the Provincial Level

As the principal water resource managers in Canada, the prov-
inces have detailed legislation dealing with water quality and allocation.
In general, these statutes do not address transboundary water manage-
ment, but statutory authorization for intergovernmental agreements is
usually provided, whether in water management legislation or else-
where 84

In some provinces, transboundary water issues are addressed
through environmental assessment legislation. For example, Manito-

84. See Saunders, Interjurisdictional Issues in Canadian Water Management, 105-106, see
n. 42 above.
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ba’s Environment Act provides for a joint assessment process where a
project “may have an environmental impact of concern to a jurisdiction
other than Manitoba.85” British Columbia’s Environmental Assessment
Act allows neighboring jurisdictions to participate in project reviews.86
Although these provisions are the exception rather than the rule in
provincial legislation, they provide a model for incorporating trans-
boundary concerns into the review and regulation of projects affecting
transboundary waters.87

One transboundary issue that has been addressed in several prov-
inces is water exports. Three provinces have taken specific measures on
water exports: British Columbia, Alberta and Ontario. The province of
Quebec is currently undergoing a public consultation process on water,
and in Newfoundland proposed water exports became subject to the
province’s permitting and assessment processes as this report was being
written. It is likely that the policies in other provinces will develop over
the near future.

3.5 Interjurisdictional Water Management Agreements

As with many other shared federal/provincial areas of interest
under Canadian federalism, cooperation between the two levels of gov-
ernment is facilitated in important respects through a range of intergov-
ernmental agreements. Generally, these agreements fall into two
categories: those that set out cost-sharing arrangements in areas of water
research and development (for example, hydrometric agreements and
flood damage reduction agreements), and those that are directed at
water management in specific basins. The latter are more relevant to
transboundary issues.

The federal government sits on several interjurisdictional water
boards, including the Prairie Provinces Water Board (PPWB), the
Ottawa River Regulation Planning Board (ORRPB), the Mackenzie River
Basin Board (MRBP) and the Lake of the Woods Control Board (LWCB)
—all established by intergovernmental agreements. These boards,
which have been created to deal with basin-specific concerns, have no
consistent structure or mandate. PPWB (comprising Canada, Alberta,
Saskatchewan and Manitoba) was set up to administer an apportion-
ment agreement for prairie waters and later took on responsibility for

85. C.C.S.M,,c.E125;and Joint Environmental Assessment Regulation, Manitoba Regis-
ter 126/91.

86. S.B.C. 1994, c. 35, Section 2(e).

87. See, Kennett, Managing Interjurisdictional Water in Canada, see n. 42 above.
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water quality. ORRPB (comprising Canada, Ontario and Quebec) coor-
dinates use of the Ottawa River and concentrates primarily on balancing
hydroelectricity interests with flood reduction. MRBP (comprising Can-
ada, three western provinces and the two northern territories) facilitates
“cooperative management of the Aquatic Ecosystem of the . . . Basin”
and reflects a balancing of upstream development interests (hydro-
electricity and resource industry use) with a downstream interest in
instream uses, especially by aboriginal peoples. Finally, LWCB (com-
prising Canada, Manitoba and Ontario), which mirrors the International
Lake of the Woods Control Board, manages the lake flows within certain
high and low water marks, beyond which the international board
assumes responsibility (which occurs only about five percent of the
time).

The federal role in these boards varies somewhat, but the emphasis
in all the arrangements is on resolving disputes by consultation and
agreement. The precise legal status of the agreements establishing the
boards is at best ambiguous, but none of the agreements has ever been
litigated, and water managers involved in the boards stress the lengths
to which they will go in order to avoid litigation. They consistently refer
to the need to avoid the litigious approach to interjurisdictional water
management that they perceive as existing in the United States.






CHAPTER 4

Mexico and the United States: The Binational
Water Management Framework

41 Overview of the Legal Framework

Historically, the economic disparities between the United States
and Mexico have posed a significant challenge to the binational manage-
ment of water resources. Yet despite their differences, the two countries
have established a high standard of cooperation on transboundary
waters.

The history of US-Mexico legal relations over water can be divided
into three stages. In the first stage, beginning in the late 19th century,
transboundary surface water resources, their use and, above all, their
apportionment, distribution and allocation, prevailed. The connection
between surface water and groundwater was not addressed at this
stage, nor was water quality considered a major issue. Several binational
agreements marked this first stage:

The 1889 Convention to Avoid the Difficulties Occasioned by Rea-
son of the Changes which Take Place in the Beds of the Rio Grande and
Colorado River created the first bilateral mechanism to deal with bound-
ary water problems: the International Boundary Commission (now the
International Boundary and Water Commission, or IBWC). This was fol-
lowed by the 1906 Convention Providing for the Equitable Distribution
of the Waters of the Rio Grande for Irrigation Purposes. This agreement
guaranteed 74 Mm3 (60,000 AF) per year in deliveries to Mexico at a
point above Ciudad Judrez, in accordance with a monthly schedule. In
turn, Mexico waived any claims to Rio Grande waters between the point
of delivery and Fort Quitman, located roughly 115 kilometers (km, 70
miles) downstream.

In November 1944, Mexico and the United States signed the Treaty

Relating to the Utilization of Waters of the Colorado and Tijuana Rivers
and of the Rio Grande, which has been in force ever since and which

75
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established the modern International Boundary and Water Commis-
sion. Better known as the 1944 Water Utilization Treaty, it is considered
the centerpiece of the US-Mexico legal framework for transboundary
water allocation.

The 1944 treaty sets forth a hierarchy of preferential water uses that
guide IBWC in its duties. According to Article 3 of the treaty:

In matters in which the Commission may be called upon to make provi-
sion for joint use of international waters, the following order of prefer-
ences shall serve as a guide:

1. Domestic and Municipal Uses.

2. Agriculture and stock raising.

3. Electric power.

4. Other industrial uses.

5. Navigation.

6. Fishing and hunting.

7. Any other beneficial uses which may be determined by the Commission.

All of the foregoing uses shall be subject to any sanitary measures or works
which may be mutually agreed upon by the two Governments, which
hereby agree to give preferential attention to the solution of all border san-
itation problems.

This comprehensive treaty applies to surface water allocation in
the three transboundary basins but does not cover the allocation of
groundwater resources.88 The 1944 treaty’s apportionment of water in
the Rio Grande and Colorado basins is described in the sections below.
Apportionment of the water of the Tijuana River has not yet been agreed
upon under the terms of the treaty.

The second stage of US-Mexico relations on transboundary water
resources began in the 1960s, propelled by the first major water quality
difference between the two countries: high-salinity water was being
delivered to the Mexicali Valley through the Colorado River. High con-
centrations of salts were entering the river upstream, particularly as a
result of extensive irrigation. The Colorado salinity controversy tempo-
rarily disrupted US-Mexico relations. As described in section 4.6.2.2, this
problem was largely resolved in 1973 by Minute 242 to the 1944 treaty.
The salinity of Colorado River water, however, remains a concern.

88. IBWC Minute No. 242, adopted in 1973, does provide for regulation of groundwa-
ter withdrawals on the Yuma Mesa on the western Arizona-Sonora border. This
minute order encourages binational efforts to achieve a groundwater agreement,
but no substantive progress has been made toward such an agreement.
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At the end of its first eight decades of work, the IBWC had led the
two neighbors to settle all major surface water allocation and distribu-
tion problems. Moreover, the institution had served as the platform for
jointly constructed, financed and operated engineering projects, such as
the Amistad and Falcon International Reservoirs on the main channel of
the Rio Grande.

Mexico and the United States are now entering a third stage in the
history of their management of transboundary waters. Issues likely to
dominate in the coming years are surface water quality and transbound-
ary groundwater issues, including allocation, quality and groundwa-
ter /surface water interconnections.

The following sections describe in detail the prominent binational
institutions and the relevant legislation involved in the management of
freshwater resources along the US-Mexico border.

4.2 International Boundary and Water Commission (IBWC)

IBWC is a binational commission made up of two national sec-
tions. Each section is headed by a single commissioner who holds the
rank of ambassador in his or her respective foreign service. The commis-
sioners are mandated by treaty to be licensed engineers. Each section
also includes up to two principal engineers, a legal adviser and a secre-
tary. National sections remain under the policy authority of the national
governments operating through their respective foreign ministries—the
Department of Foreign Affairs (Secretaria de Relaciones Exteriores) in Mex-
ico and the Department of State in the United States.

As an international body, IBWC is first and foremost an opera-
tional agency charged with boundary maintenance and reclamation
duties for the two governments. Under the 1944 Water Utilization
Treaty and earlier conventions and agreements, IBWC is responsible
for six functions: (1) maintaining the boundary; (2) constructing and
operating reclamation works located on the boundary; (3) allocating
transboundary water resources in accordance with treaty specifications;
(4) interpreting, investigating and resolving differences between the
Parties with respect to the meaning of the 1944 treaty and earlier agree-
ments in its charge; (5) ensuring the enforcement of rules and proce-
dures within its jurisdiction; and (6) constructing and maintaining joint
sewage and sanitation works, and resolving differences related to the
quality of transboundary water.
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The sections that follow describe the specific roles of IBWC in rela-
tion to different transboundary water management issues.

4.2.1 Reclamation

Through IBWC, the two countries have constructed and operated a
series of major reclamation works on the Rio Grande and Colorado
Rivers for purposes of flood prevention and water storage. These pro-
jects, including channelization of the Rio Grande, diversion and flood
control projects (the Anzalduas Dam on the Rio Grande and the Morelos
Dam on the Colorado), and water impoundment for irrigation (the
Falcon and Amistad Dams on the Rio Grande) have played an important
role in the development of agriculture and human settlements in the arid
border region. The commission also operates several hydropower pro-
jects associated with the Rio Grande dams.

In compliance with the provisions of the 1906 Rio Grande Water
Treaty and the 1944 Water Utilization Treaty, the IBWC has important
functions in the area of water allocation. It is the only institution to oper-
ate stream gaging stations, audit water flows and balances, and certify
compliance with treaty provisions. And it is the lead agency for investi-
gating and mediating any disputes over treaty-based water deliveries
and water allocation issues (see next section).

4.2.2 Investigations and Dispute Settlement

The investigative, dispute settlement and other diplomatic func-
tions of IBWC are found in Articles 2 and 24 of the 1944 Water Utilization
Treaty. IBWC is mandated to “settle all disputes” related to the “obser-
vance and execution” of the treaty; to “settle all differences that may
arise between the two Governments with respect to the interpretation or
application of this Treaty, subject to the approval of the two Govern-
ments”; and to “initiate and carry on investigations and develop plans
for the works which are to be constructed or established in accordance
with this or other treaties or agreements in force.” Under such authority,
IBWC has addressed a wide range of water-related environmental prob-
lems in the border area, including sanitation and sewage issues, salinity
and other water quality issues.

4.2.3 Quasi-judicial Function

IBWC’s quasi-judicial functions are confined to the actions neces-
sary to carry out its other duties. The commission is required by the 1944
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treaty “to carry into execution and prevent the violation of the provi-
sions of those treaties and agreements” applicable to it. The treaty fur-
ther stipulates that “the authorities of each country shall aid and support
the exercise and discharge of these powers and duties, and each Com-
missioner shall invoke when necessary the jurisdiction of the courts or
other appropriate agencies of his country to aid in the execution and
enforcement of these powers and duties.”

4.2.4 Water Quality, Water Pollution

IBWC has a range of functions in the area of water quality manage-
ment. Until the mid-1980s, the commission was the sole agency dealing
with transboundary water quality issues along the US-Mexico border.
Under the authority of the 1983 United States-Mexico Agreement on
Cooperation for the Protection and Improvement of the Environment in
the Border Area (the La Paz Agreement) and more recent initiatives, it
now shares this responsibility with other agencies, particularly the envi-
ronmental ministries of each country. IBWC’s authority in this area
derives from Article 3 of the treaty, which, as noted earlier, stipulates
priority of uses for international waters under the commission’s juris-
diction and subjects those uses “to any sanitary measure or works which
may be mutually agreed upon by the two Governments, which hereby
agree to give preferential treatment to the solution of all border sanita-
tion problems.”

Under the provisions of Article 3, IBWC became the lead agency
for the development of transboundary sewage and sanitation projects
along the US-Mexico border. From 1946 through 1990, IBWC developed
and operated sanitation projects at Douglas, Arizona, and Agua Prieta,
Sonora; San Diego, California, and Tijuana, Baja California; Nogales,
Arizona, and Nogales, Mexicali; and Laredo, Texas, and Nuevo Laredo,
Tamaulipas. The rapid urbanization in the border area since the 1960s
has generated steady pressure for the expansion and further develop-
ment of these and other projects in the border area, making sewage and
sanitation the most vigorous area of functional growth for the commis-
sion.8?

The need to better define IBWC’s responsibilities in sewage treat-
ment and water quality led to Minute 261 (in 1979), Minute 288 (1992),
and Minute 294 (1995). In response to numerous demands that the
commission move more aggressively to deal with a wide range of

89. S.P. Mumme, “Innovation and Reform in Transboundary Resource Management:
A Critical Look at the International Boundary and Water Commission, United
States and Mexico”, (1993) 33 Natural Resources Journal 113-114.
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transboundary water quality issues, Minute 261 broadens interpretation
of the 1944 water treaty’s Article 3 to allow the commission to deal with
problems of persistent water pollution. Minute 261 also provides the
basis for intensified binational efforts through IBWC to deal with sew-
age and sanitation, and related water pollution that is transboundary in
nature.? Building on Minute 261, Minute 288 provides for a coordinated
water quality planning through partnerships with US and Mexican gov-
ernmental agencies.

Minute 294 consolidates agreements on sewage treatment plant
works. Perhaps more important, Minute 294 represents an effort by
IBWC to provide assistance to border communities in bringing their
water quality and sanitation planning up to levels that would help them
achieve certification by the Border Environment Cooperation Commis-
sion (BECC) and, potentially, financing by the North American Devel-
opment Bank (see section 4.4). In essence, this minute created a
foundation for increased cooperation between IBWC and BECC. In
December 1998, IBWC issued Minute 299 which called for a “Coordi-
nated Memorandum of Understanding” that would formalize coopera-
tion between the two commissions.

Under Minutes 261, 288 and 294, IBWC has addressed sewage con-
tamination issues on a case-by-case basis, negotiating binational plans
for the construction of sewage collection works in San Diego-Tijuana,
the New River, Ambos Nogales and Nuevo Laredo. Progress in the New
River and San Diego-Tijuana areas has been slower than hoped for
because of a variety of complicating factors at the local and binational
levels. Rapid industrial development, population growth and the une-
qual economic conditions on different sides of the border have under-
mined efforts to treat all raw sewage prior to disposal in the Rio Grande
and other areas of the border. The quality of transboundary surface
waters thus often violates the basic water quality standards of both
countries.9!

90. S.P.Mumme, “The Background and Significance of Minute 261 of the International
Boundary and Water Commission”, (1981) 11 California Western International Law
Journal 223-235.

91. D.J. Eaton and D. Hurlbut, Challenges in the Binational Management of Water
Resources in the Rio Grande/Rio Bravo, US-Mexican Policy Report No. 2, Lyndon B.
Johnson School of Public Affairs, University of Texas at Austin, 1992, 2; R.A.
Sénchez, El Drenaje de Tijuana como Fuente de Conflicto entre México y Estados Unidos,
El Colegio de la Frontera Norte, Tijuana, Mayo de 1988; R. Morales and C. Romero,
“Evaluacién de la contaminacién en playas de Tijuana, B.C. Reporte Preliminar”,
Ecologia y Frontera, Universidad Auténoma de Baja California, 1986; R. Sdnchez,
“Las relaciones binacionales como un marco conceptual en el andlisis de los
problemas ambientales transfronterizos entre México y Estados Unidos”, in Una
Frontera Dos Paises, A. Utton and E. Marroquin, ed., Mexico: ANUIES, 1988;
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Managing salinity in transboundary waters continues to be of
great importance on the US-Mexico border, particularly for the Colo-
rado River. This issue, which is one of IBWC’s most active, is discussed
in further detail in section 4.6.2.2.

4.3 LaPaz Framework Agreement

In response to the new and more complex environmental situation
on the US-Mexico border, the United States and Mexico signed a frame-
work agreement for binational environmental cooperation in 1983. The
United States-Mexico Agreement on Cooperation for the Protection and
Improvement of the Environment in the Border Area (the La Paz Agree-
ment) establishes a process for regular binational consultation on border
area environmental problems, the assignment of priorities, and the
development of binational solutions to identified problems.92 Under La
Paz, Mexico and the United States agreed to work together in prevent-
ing, reducing and eliminating pollution that may affect the border area.
The agreement defines the border area as a zone extending 100 km
(62 miles) on either side of the international boundary.

The heads of the two national environmental agencies (Semarnap
and EPA) are national coordinators for the La Paz Agreement. The
national coordinators’ principal functions are to coordinate and monitor
the implementation of the agreement and its annexes, make recommen-
dations to the parties, and organize annual meetings.93 While official
participation is mostly federal, the national coordinators may invite
state, municipal and non-governmental representatives to take part in
the meetings.

The La Paz Agreement has been implemented primarily by means
of the binational working groups. These working groups bring together

and C. Metzner, “Transboundary Sewage Problems: Tijuana/San Diego/New
River/Imperial Valley”, (1988) 2 Transboundary Resources Report 5-6.

92. A.Székely, “Establishing a Region for Ecological Cooperation in North America”,
(1992) 32 Natural Resources Journal 563; S.P. Mumme, “La Paz Agreement: Progress
and Problems in Managing the Border Environment”, (1988) 2 Transboundary
Resources Report 1-3; M.A. Sinclair, “The Environmental Protection Agreement
between Mexico and the United States: A Response to Pollution Problems of the
Borderlands”, (1986) 19 Cornell International Law Journal 87; H.M. Ingram, “State
Role in US-Mexico Resource Issues”, (1987) 1 Transboundary Resources Report 4; and
A.Székely, “"How to Accommodate an Uncertain Future into Institutional Respon-
siveness and Planning: The Case of Mexico and the United States”, (1993) 33 Natu-
ral Resources Journal 9.

93. Atleast one meeting of the national coordinators must be held annually, and meet-
ings may be held more frequently as necessary.
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federal agencies from both countries in various areas to work toward
common solutions to identified problems. Within the Border XXI frame-
work (see section 4.5.1), working groups deal with water, air, hazardous
and solid wastes, contingency planning and emergency response, coop-
erative enforcement, and pollution prevention.

The La Paz Agreement provides a means of concluding special or
ad hoc arrangements, in the form of annexes, to deal with specific com-
mon environmental problems at the border. The agreement is applicable
to all environmental issues, including land and water pollution, so long
as it does not “prejudice or otherwise affect the functions entrusted” to
IBWC in accordance with the 1944 treaty. This recognition of IBWC as
the lead agency for resolving binational water disputes means that
IBWC frequently works on water quality issues in cooperation with the
working groups established under the La Paz Agreement.%

During the first six years of the La Paz process, the two countries
were able to agree on five annexes, two of which were water-related.
Annex I for the “Solution of the Border Sanitation Problem at San Diego,
California/Tijuana, Baja California” was concluded in 1985 to deal with
a serious water sanitation problem that had arisen when sewage from
Tijuana entered San Diego and its adjoining bay. Annex II, “Regarding
Pollution of the Environment along the Inland International Boundary
by Discharges of Hazardous Substances,” also concluded in 1985, dealt
with water pollution in border rivers. Other annexes address issues such
as hazardous waste, air quality and emergency response.

As a result of this early work under the La Paz Agreement and its
annexes, sewage treatment plants and collection facilities have been and
are being built; copper smelters have been either closed down, frozen
at their current capacity or modified; more water quality monitoring
devices and programs have been put in place for transboundary waters;
the two countries have adopted more stringent environmental regula-
tions for the area; and the exchange of data and training of personnel has
become commonplace.

In keeping with its mandate, the La Paz process has not addressed
certain transboundary water-related issues. These issues include
drought and groundwater management, which have yet tobe addressed

94. Scott A. Hajost, “US-Mexico Environmental Cooperation: Agreement between the
United States of America and the United Mexican States for the Protection and
Improvement of the Environment in the Border Area”, (1984) Environmental Law
1-3.
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by IBWC.9 Concerns about groundwater quality have led to sugges-
tions that the La Paz process be extended. The controversy of a few years
ago surrounding the siting of a low-level radioactive waste disposal site
in Hudspeth County of southern Texas underscores the need for
enhanced mechanisms. Current discussions on transboundary environ-
mental impact assessments under way in CEC may lead to the develop-
ment of suitable mechanisms.

44 Border Environment Cooperation Commission

Inaugurated along with the NAFTA on 1st January 1994, the Bor-
der Environment Cooperation Commission (BECC) is the most recent
institutional player with a mandate affecting binational water manage-
ment. The Commission is a direct result of the NAFTA process and is
intended to address historic shortcomings in environmental infrastruc-
ture along the US-Mexico border. The BECC'’s functions are to provide
technical assistance for developing environmental infrastructure pro-
jects in the border area, and to certify those projects for financing consid-
eration by the North American Development Bank (NADBank) and
other sources. As such, it is limited to the official border region of
100 kilometers on each side of the border and to three types of environ-
mental infrastructure development: water supply and treatment, waste
water treatment and disposal, and solid municipal waste (and related
matters).

BECC is required to certify that projects meet basic environmental
criteria before they are eligible for any financing. Project financing is
arranged through the NADBank and other public and private lenders.
The BECC/NADBank structure is unique. First, the structure ensures
that only environmentally sound projects ever make it to final consider-
ation, rather than doing a cursory environmental impact review of
otherwise financiable development projects. Second, that such certifica-
tion is not in the same hands as those making the decisions on the
financiability of the projects eliminates a potential conflict of interest.

A binational commission, BECC relies on its board of directors,
general manager, deputy general manager, advisory council and staff to
carry outits functions. The board of directors oversees “operational and
structural policies.” It is made up of 10 members, including the US and
Mexican commissioners of IBWC, and the chief administrative officers
of the national environmental agencies or their deputies. The six addi-

95. A.E. Utton, “Water and the Arid Southwest: An International Region under
Stress”, (1994) 34 Natural Resources Journal 957-961.
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tional directors, chosen on the basis of needed expertise, represent US
and Mexican border states, municipalities and the general public. The
chair of the board of directors is selected annually, named by each of the
parties on a rotating basis. The positions of general manager and deputy
general manager are divided between the two countries. The board of
directors appoints each manager for a three-year term, after which the
positions rotate between the two countries. The advisory council may
consist of up to 18 members. Up to six members represent US border
states and municipalities; another six represent Mexican border states
and municipalities; three members represent the US public; and three
members represent the Mexican public.

Through a special grant fund, BECC helps small communities field
project proposals. This up-front, before certification, technical assistance
helps ensure technically sound and feasible projects, master plans, pro-
ject design, environmental assessment and local institutional capac-
ity-building. BECC works with states, municipalities and private parties
to deliver such projects. Under its charter, the BECC works closely with
the IBWC and domestic environmental agencies in considering the need
for infrastructure projects. Operationally, however, it remains depend-
ent on project submissions from border communities.

4.4.1 BECC Project Certification

Water-related projects are expected to continue to make up a sig-
nificant component of BECC projects, particularly in the area of sewage,
sanitation and municipal water supply. Of the 49 projects (29 American
and 20 Mexican), with a total investment value of US $ 1 billion, that
obtained BECC certification through June 2001, 44 were water-related.
Although urban projects are likely to be favored, rural water supply,
groundwater protection, restoration and preservation of wetlands, and
other biodiversity issues may qualify for BECC certification and techni-
cal assistance.

The detailed certification itself is based on a set of environmental,
health, technical, financial, community participation and sustainable
development criteria, through a process that ensures extensive public
and local input.

44.2 North American Development Bank

The North American Development Bank (NADBank) was estab-
lished under the auspices of NAFTA to facilitate financing for the devel-
opment, execution and operation environmental infrastructure projects
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that have been certified by BECC, its sister institution. NADBank has a
binational, six-person board of directors—three from the United States
and three from Mexico. All six members are federal cabinet level presi-
dential appointees. There is no state, local or public representation on
the board. The chairmanship of the board alternates each year between
Mexican and US representatives.

NADBank’s capital is committed in equal amounts by the two gov-
ernments. Fifteen percent of this capital, $ 450 million, is in the form of
paid-in capital and the remainder is subscribed as callable capital.
Through June 2001, NADBank had approved $ 295 million in loans,
guarantees and grants to help finance 36 environmental infrastructure
projects along the US-Mexico border, of which 30 were directly related
to water, wastewater or both.

Overall, NADBank funds are expected to augment and strengthen
existing financial support for border water-based infrastructure, and to
leverage financing for unrated (by traditional finance sources) and
underserved communities. However, the provision of adequate financ-
ing remains a serious limitation. The BECC-NADBank structure does
not officially preclude more traditional approaches to infrastructure
financing, but it does shift the emphasis from government grants and
subsidies to market-driven, pay-for-service instruments. This approach
favors urban areas in the competition for funded projects. Some have
raised concerns about the capacity of poorer people to pay for local
water services, particularly in Mexico.

The BECC/NADBank institutional structures as implemented
allow for innovative initiatives to resolve border environmental prob-
lems. In particular, the BECC’s project certification criteria are to be
highly applauded. As such, the BECC and the NADBank have had a lim-
ited but generally positive effect on binational environmental coopera-
tion in the region. For example, the nearly 50 BECC/NADBank projects
certified to date exceed the number of projects and people served in all
preceding efforts in the border region. The BECC and the NADBank
have adopted real measurements for qualitative outcomes rather than
simply quantitative outcomes; they are institutions with sustainable
development criteria to implement solutions.% Over time, the mecha-
nism of the BECC criteria for certification and the NADBank financial
evaluations should ensure the efficient spending of funds to improve the
quality of life of those who live in the border region.

96. For a more full discussion of this see: M. Spalding, “The NAFTA Environmental
Institutions and Sustainable Development on the US-Mexico Border”, chapter for
Shared Space: Rethinking the US Mexico Border Environment, Herzog, ed., Regents of
the University of California, 2000.
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4.4.3 Expansion of the Mandate of the BECC/NADBank Institutions

Despite the many urgent infrastructure and environmental needs
in the region, less than four percent of the NADBank’s paid-in capital
has been expended on loans for border environmental infrastructure
projects inits more than seven years of existence. As a result of a growing
concern that the majority portion of the NADBank’s resources were
going unused, the board of the NADBank directed the NADBank staff to
prepare a white paper to explore options to address this issue. This white
paper was issued in June 2000. The white paper primarily proposed a
mandate expansion to allow the bank to lend in sectors more easily
financed. As examples of the proposed areas for mandate expansion, the
NADBank listed:

e agriculture to municipal water transfers;
¢ individual water and wastewater home installations;

¢ industrial and hazardous waste treatment and disposal
projects;

e air quality projects: general;
e air quality projects: street paving;
e municipal urban roads and public transportation systems;

e housing improvements.
NADBank describes the outcome for this process as follows:

In November 2000, the [NADBank] Board approved a resolution allowing
the Bank to finance new types of BECC-certified environmental infrastruc-
ture projects within the current charter. While water, wastewater and
solid waste will continue to be priorities, this new flexibility to consider
additional sectors and financing mechanisms will greatly enhance the
Bank’s positive impact along the border. The Bank and the Border Envi-
ronment Cooperation Commission (BECC) are working together to iden-
tify which new environmental infrastructure sectors to pursue in the near
term.97

In early 2001, the BECC and the NADBank agreed to open addi-
tional types of projects for certification and financing. This mandate
expansion has just begun and is not yet fulfilled. A recent joint letter
from the BECC and the NADBank indicated their agreement to expand

97. From the NADBank’s web site discussion of mandate expansion: <http://www.
nadbank.org/Reports/mandate/eng/mandate_frame.htm>.
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their scope beyond the original mandate for water, wastewater, and
solid waste projects. The BECC will certify industrial and hazardous
waste projects (to the extent they will prevent a pollution threat to water
or soil); water conservation projects; water and wastewater hookups for
housing; and recycling and waste reduction projects. BECC will also cer-
tify, on a pilot basis, projects related to air quality, public transportation,
and clean and efficient energy, as well as projects that improve munici-
pal planning and development, and water management.

In addition, new finance mechanisms have just been developed to
address the lack of affordability of NADBank lending. For example, the
NADBank has recently set up a limited-purpose financial mechanism
that channels NADBank financing to Mexican public sector environ-
mental infrastructure projects to avoid Mexican constitutional prohibi-
tions on sub-federal entities borrowing in foreign currencies and from
foreign entities. Even more promising is NADBank’s new Value
Lending Program to lend $ 50 million of its paid-in capital through low
interest rate loans for water, wastewater, and solid waste projects.

To complement the agreement between the sister institutions, the
mandate expansion discussion has been continued through proposals of
environmental groups and politicians. Leading policy advocates for the
border region, the Texas Center for Policy Studies, together with the
North American Integration and Development Center, and the William
C. Velasquez Institute, have now fielded their own proposal for reform
of the institutions:

o Dedicate a majority of the bank’s paid-in capital—between $ 150 and
$200 million—to low interest loans for border environmental projects
certified by BECC.

e Improve the certification process itself.

e Allow other NADBank capital to be used for non-environmental
infrastructure projects in and outside the border zone, with guaran-
tees for transparency and accountability in the use of these public
funds.

e Establish a program within NADBank to leverage transnational
remittances for community development projects in those regions of
Mexico where economic opportunity is so scarce that people are
forced to migrate in search of work.98

98. Finding Common Ground: A Public Interest Proposal for BECC/NADBANK Reform,
Austin/Los Angeles: William C. Velasquez Institute, Texas Center for Policy
Studies, and the North American Integration and Development Center, 9 August
2001.
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In February 2001, President Fox in his first official meeting with
President Bush suggested that we convert the existing NADBank and
redirect its capital to be used for North America-wide economic promo-
tion loans, including micro-enterprise loans to stimulate small and
m