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DIRECT TESTIMONY OF MARK EISENBERG

I'am submitting this testimony to discuss the types of contracts that owners of sound
recording copyrights make in the unregulated marketplace and the value of sound recordings as
reflected in those contracts. Such market data points have substantial probative value in setting
the rates under 17 U.S.C. § 801(b)(1) for certain uses of sound recordings by the satellite radio
companies, XM and Sirius (“*SDARS”™), and by the other “over-TV” services known as the pre-
existing services (“PES”).

BACKGROUND AND QUALIFICATIONS

[ 'am currently Executive Vice President, Business and Legal Affairs, Global Digital
Business Group, at SONY BMG MUSIC ENTERTAINMENT (“SONY BMG”). SONY BMG
is a joint venture that owns and controls the recorded music business formerly owned by Sony
Music Entertainment Inc. (“Sony Music™) and Bertelsmann AG. I have held this position at
SONY BMG since the formation of the joint venture between Sony Music and BMG in 2004. In
this position, I oversee the worldwide distribution' and digital distribution activities of SONY
BMG's various music and other intellectual property assets across a wide array of digital
distribution platforms and outlets. [ am also directly involved in the formulation of SONY
BMG’s policies and procedures regarding new technologies. I work closely with
SoundExchange on a variety of issues, including the negotiation of rates and terms for statutory
licenses under Sections 112 and 114 of the Copyright Act. [also work with trade organizations

such as [FPI and RIAA in a variety of contexts, including new technologies, and interact with

' For convenience, I use the term “license” broadly, to include the distribution right for content
regardless of business model (e.g., whether the consumers are purchasing content on an “a la
carte™ basis through a download store or on an integrated listening experience basis through an
“all you can eat” subscription service).
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SONY BMG’s marketing and online sales departments worldwide on myriad label and artist
issues as they relate to digital distribution.

Prior to the formation of SONY BMG, [ served as Senior Vice President, Business
Affairs, New Technology and Business Development of Sony Music Entertainment Inc. From
2000 to 2001, I served as Senior Vice President and General Counsel, 550 Digital Media
Ventures, a venture capital firm started by Sony Music to make strategic investments in
companies engaged in technologies, services, and marketing related to digital platforms and
media. From 1998 to 2000, I was Vice President, Business Affairs, New Technology and
Business Development, Sony Music, and prior to that, from 1996 to 1998, I was Director,
Business Affairs, Sony Music. I originally joined Sony Music in 1994 as Counsel in the Sony
Music Law Department. [ began my career in 1988 as an associate with Willkie Farr &
Gallagher, subsequently moving to the entertaihment law firm of Gold Farrell & Marks where I
worked in copyright, music and litigation matters. I earned a Bachelor of Arts degree in 1985
from Brandeis University, graduating summa cum laude, Phi Beta Kappa. I earned a Juris
Doctor degree from the New York University School of Law in 1988.

BACKGROUND ON SONY BMG

SONY BMG is a global recorded music joint venture that was formed in August, 2004.
The joint venture is 50% owned by Bertelsmann AG and 50% owned by Sony Corporation of
America. SONY BMG encompasses some of the most influential and successful record labels in
the world, which are home to a wide array of both local and international artists, including Arista
(Dido, Whitney Houston, Sarah McLachlan, and Santana); Columbia Records (Aerosmith, Tony
Bennett, Beyonce, Bob Dylan, Destiny's Child, Dixie Chicks, John Mayer, Jessica Simpson,

Bruce Springsteen, Barbra Streisand, System of a Down, and Train); Epic Records (Anastacia,
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Good Charlotte, Incubus, Los Lonely Boys, Modest Mouse, and Jennifer Lopez); Jive (R. Kelly,
Britney Spears, and Justin Timberlake); J Records (Alicia Keys, Annie Lennox, Maroon 5, and
Rod Stewart); LaFace (OutKast, Pink, and Usher); RCA Records (Christina Aguilera, Dave
Matthews Band, Avril Lavigne, and Velvet Revolver); RLG-Nashville (Kenny Chesney, Alan
Jackson, and Martina McBride); Sony Music Nashville (Buddy Jewell, Montgomery Gentry,
Travis Tritt, and Gretchen Wilson); Sony Classical (Yo-Yo Ma, Joshua Bell, composer John
Williams, and Robert Downey, Jr.); BMG UK (Westlife, Will Young); BMG Japan (Kazumasa
Oda); BMG Ricordi (Eros Ramazzotti); and Sony Music International (Adriano Celentano,
Celine Dion, La Oreja de Van Gogh, George Michael, Sade, Shakira, Julio Iglesias, Leonard
Cohen, Delta Goodrem, Bic Runga, and Jay Chou), among many others.

In addition, SONY BMG is the home of a broad variety of archival recordings, including
masterworks from such all-time greats as Miles Davis, The Byrds, John Denver, Johnny Cash,
Robert Johnson, Janis Joplin, Barry Manilow, Louis Armstrong, Dolly Parton, Elvis Presley,
Mabhalia Jackson, Vladimir Horowitz, Glenn Gould, Laura Nyro, Lou Reed, and Stevie Ray

Vaughan.
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DEVELOPMENT OF THE DIGITAL DISTRIBUTION MARKET

The recording industry today is experiencing an unprecedented transformation. We are
quickly evolving from what used to be a packaged goods industry into a digital business, and the
challenges associated with this fundamental change in the industry cannot be overstated. It is
well known that the last several years have not been particularly good for the industry. The sales
of our physical products (most particularly CDs) have languished, and while the digital business
is now taking shape and delivering substantial revenues, our total sales are still down from 2000.

Historically, SONY BMG’s revenues worldwide have principally derived from the sale
and distribution of pre-manufactured physical products, such as vinyl LPs, cassette tapes,
compact discs, VHS tapes, and DVDs. Unlike other copyright-based music businesses, such as
music publishing, which has long enjoyed a performance right and the revenue stream flowing
therefrom, the recorded music industry was historically entirely dependent on revenues derived
from the sales of packaged goods.

In the late 1990s, music began to be distributed over the Internet -- in most cases
illegally. In the years that followed, the record industry was faced with widespread digital piracy
over file-sharing networks, such as Napster (no relation to the current licensed service of the
same name), with other forms of piracy, such as physical piracy through the use of CD burning
technology, and with new business challenges caused by the transformation of the legitimate
marketplace from physical to digital. Since 2000, the shipments of physical products -- and
consequently, SONY BMG’s core source of revenues -- have declined, with industry wide
shipments declining by more than 25%. And as the industry continues its transition to digital
delivery, the traditional “brick and mortar” physical market will continue to contract in the years

to come.
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Eventually, however, legitimate digital distribution platforms began to take hold and now
are promising sources of significant future revenue. 1Tunes, for example, began in 2003 and
marked the beginning of a new stage in the development of digital distribution models, which are
numerous and increasing with each passing day. The distribution platforms include satellite
radio, cable and satellite television networks, the Internet, and private data-communications
networks, including cellular telephone network operators. The products -- available on some or
all of the above-mentioned distribution platforms -- range from single-track downloads to
streaming music videos to ringtones. Consumer demand for experiencing music through these
differentiated products and alternative distribution platforms is growing by leaps and bounds and
has ripened into an increasingly important source of revenue for SONY BMG. In every market
worldwide, digital revenues as a proportion of the company’s overall revenues are increasing.

It is clear from the above that while our traditional physical products will still be an
important part of our overall business for years to come, it is the digital exploitation of music
where our future will be made or lost.

LICENSING AND DISTRIBUTION PRACTICES FOR DIGITAL MUSIC

Overview of Digital Licensing and Distribution Philosophy

SONY BMG owns or controls the digital distribution rights to an immense catalog of
intellectual property across a wide array of functionalities and distribution platforms. These
incorporate a wide range of business models, including, by way of illustration, satellite radio;
services delivering music over cable and satellite television; online “on demand” subscription
services; online permanent download services; interactive and non-interactive online and
wireless “radio” services; services operated by “mobile” carriers and content aggregators selling
myriad digital products and services online and/or “over the air” of a cell phone carrier’s
network (such as master ringtones, MIDI ringtones, ringback tones, full-length video downloads,

5
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full length audio downloads and graphics); online streaming of “sound clips”; digital jukeboxes;
and CD-burning kiosks. SONY BMG is constantly approached both by potential new entrants in
the market exploring opportunities to provide digital music services, and by existing distribution
partners seeking to extend, renew, and/or expand distribution arrangements that are already in
place.

In deciding whether to make our catalog available for distribution in a particular
circumstance, SONY BMG considers and balances a host of factors and considerations. Those
include the value that consumers derive from the particular service or distribution platform,
especially for services that offer “anytime, anywhere” access, such as wireless and satellite-
delivered services and the possible substitution effect that one service may have on other paid
uses of sound recordings. I discuss these in more detail below.

Impact of Portability and Wireless Devices

Although each of the above-listed factors and considerations plays a significant role in
our “distribution” activities, in recent years, a key factor in shaping the economic terms for our
potential digital distribution opportunities has been whether the proposed service can be accessed
by end users “anytime, anywhere,” through lightweight, hand-held, “portable devices™ (as
contrasted with being accessible only within the more limiting environment of a fixed-line
personal computer resident in the home). The ease and convenience of wireless-enabled cellular
phones, which function as *“portable” audio and audiovisual music players, combined with the
ubiquity of wireless networks have resulted in significant value to consumers interested in
listening to music, and thus to SONY BMG.

As the Board may already be aware, the legislative history of the DPRSRA and the
DMCA are rife with references to the eventual development of a “celestial Jjukebox” -- a giant
“server in the sky” where consumers can access the digital content that they want, whenever they

6
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want it, wherever they are geographically. SONY BMG started selling master ringtones in the
United States in July 2003, making it the first major record company to do so. Through its
distribution arrangements, SONY BMG has made available more than a dozen different
categories of mobile products for distribution, including master ringtones, voice ringers, ringback
tones, full-length audio, music videos, mobile radio, mobile TV, artist images and music news.
For SONY BMG, the long anticipated “celestial jukebox” is here and now.

As more fully laid out below, SONY BMG’s content as delivered via wireless networks
yields healthy premiums compared to the revenues our content yields on tethered platforms (such
as personal computers). For example, carriers and mobile content aggregators have offered us
wholesale rates reflecting more than [—]2 for single-track permanent downloads
delivered OTA over a cell phone network, as compared with existing online wholesale pricing.
In fact, even excerpts of our sound recordings known as “ringtones” -- which are not more than
30 seconds in length -- and “ringbacks” -- for which a purchaser’s rights are only temporary in
nature (expiring as early as 3 months after the consumer’s purchase) -- provide us higher
wholesale unit prices for SONY BMG than do full-track permanent downloads delivered to
personal computers via the Internet.

The increased value of our sound recordings when delivered wirelessly and the resulting
premium that our sound recordings command in negotiating marketplace agreements are
particularly instructive for determining the statutory rate for satellite radio. Like the portable and
wireless services discussed above, satellite radio can be received anytime, anywhere. Whether in
the car with one of the many “plug-and-play” devices, or with the newer completely wireless

handheld receivers, which allow subscribers to receive satellite radio transmissions anywhere

* The information in this testimony that has been marked as restricted is proprietary and
commercially sensitive information that is not generally known to the public.
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and without being tethered to a PC or anything else, consumers are enjoying satellite radio
portably and wirelessly. It follows that SONY BMG is entitled to increased compensation for
this added value through the statutory rate just as it would insist on and receive in the open
market.

Concerns of Substitution Versus Promotion

As I mentioned above, one of the factors that weighs heavily in our decision about how
we price our content in the digital marketplace is the extent to which the service at issue is likely
to substitute for purchases of recorded music. With minor exceptions, virtually all digital
services are substitutional to some extent. Simply put, they are ways in which consumers choose
to receive, listen to and, in most instances, pay for music. A consumer’s decision to receive his
or her music from one or more digital services means, in most cases, that he or she will in turn
purchase less music in traditional physical media. As a result, where a digital delivery service
substitutes for other paid uses of recorded music (either for CDs or for other digital services from
which we earn market-based royalties), it is imperative that the applicable royalty structure be
sufficiently high so as to compensate for our otherwise resulting loss of income.

The flip side of substitution is promotion -- the notion that any one of these digital
services might introduce consumers to more music and, in turn, actually cause consumers to
purchase more CDs or downloads than they otherwise would. What matters at the end of the
day, of course, is the net effect: whether a service on the whole is more substitutional than
promotional or more promotional than substitutional. Two points, explained below, are critical
‘to understand here. First, in the digital arena, our practice has been to charge a fair,
undiscounted price for our music, even if a service might have some or even a net promotional

effect. Second, I have seen no evidence that digital services, including satellite radio and the
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other “over-TV” services at issue here, are net promotional. Rather, they appear to be deeply
substitutional.

Fair Compensation for Promotional Uses

The evolution from a “packaged media™ consumer experience (i.e., manufactured CDs) to
consumption by means of digital distribution has led to significant structural changes within
SONY BMG. Through the creation of a new business unit -- the Global Digital Business Group
-- SONY BMG has sought to maximize the company’s digital revenues for all its intellectual
properties across all new media platforms.

In response to the changing marketplace, SONY BMG has changed how it views its
traditional promotional and marketing activities. In the past, when recorded music revenues
were derived almost entirely from physical product sales, SONY BMG relied on, among other
things, giving away free, though limited, access to certain, specifically targeted new sound
recordings, with the hope of increasing incremental sales of the company’s core product -- i.e., a
full-length album in the CD format or in other media. However, in the era of digital distribution,
where full-length album sales are being cannibalized by other types of consumption including
satellite radio, it has become increasingly important to transition away from the practice of
providing “free” access to content in the digital space and to move towards ensuring that SONY
BMG is compensated for each exploitation of its content, even if a particular exploitation could
have the potential to indirectly generate incremental product sales for the artist concerned. Our
digital media marketing and promotional activities are increasingly designed to accomplish these
dual, complementary objectives of providing maximum exposure for our artists’ work and
simultaneously monetizing each promotional opportunity.

The sum of these institutional changes within SONY BMG is that SONY BMG does not
discount broad licenses to its entire catalog based on the potential for causing incremental sales

9
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in another market. Rather, SONY BMG seeks a fair return (and under 17 U.S.C. § 801(1)(B) is,
indeed, entitled to a fair return) in each and every market for each and every exploitation, instead
of hoping for collateral, indirect sales under the guise of “promotion.” Indeed, even when
SONY BMG licenses its catalog for use by a commercial distributor who does nothing other than
provide clips of music to consumers when they are considering purchasing a CD or digital
download -- a use that clearly promotes sales of sound recordings -- SONY BMG often is
compensated in the range of [-] of the service’s revenues because these sound clip services
have built their business on the commercial exploitation of our sound recordings.

The SDARS and PES Services Are Not Promotional

When it suits their immediate business interests, the satellite radio companies frequently
compare themselves to terrestrial (AM/FM) radio and claim that their services drive consumers
to purchase particular sound recordings or CDs. We have not yet seen any palpable evidence of
that. Nor would I expect to. Indeed, alleged customer testimonials that XM posts on its own
website are strategically deployed to market just the opposite conclusion, “No more need to
ever buy another CD.”® The fact is that there is an array of reasons why exposure on satellite
radio substitutes for other types of consumption of music and is not an effective means of
inducing sales of physical products, let alone digital music. In the following, I discuss briefly
some of the reasons why this is so.

The claims of the satellite radio industry simply miss the point of the types of promotion
record companies do with respect to terrestrial radio. The industry has learned from decades of
experience that the playing of a sound recording on terrestrial radio (what we call a “spin”) does

not by itself have significant promotional value. Rather, the value of radio promotion for a

3 See hitp://testimonials.xmradio.com/ (last visited Oct. 27, 2006) (emphasis added), SX Ex. 006
DP.
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particular recording is achieved when the spins in conjunction with other marketing efforts
amount to a “call to action” or, in marketing terms, have an “impact” on the target demographic.

Experience has taught the industry that, when done in a particular way and only in a
particular way, spins on terrestrial radio can be an effective part of a localized campaign to
promote a particular new release and to turn it into a hit. First, to make an impact on the market,
the spins must be part of what is called a “power rotation.” That is, the new release being
promoted must be played over and over again at peak listening hours. Second, these power
rotation spins must be coordinated with other aspects of a multi-faceted local marketing
campaign. Such campaigns must include disc jockey (“DJ”) chatter where the local DJ, who has
a relationship with the listeners, talks up the new release as something good that the listeners will
like. In addition, these campaigns typically are coordinated with local appearances by the artist
that are advertised on the radio, and with other promotional activities such as concert ticket and
merchandise give-aways. Only in this way does terrestrial radio help create the necessary frenzy
among the target audience to “break” a new release and turn it into a hit record. Third, a record
company can only “promote” a small subset of its catalog at any one time. The idea that any
distribution channel -- terrestrial radio, satellite radio, or any other -- can simultaneously promote
sales of every artist and album at the same time is ludicrous. The reality is that the coordinated
promotional efforts record companies undertake occur for a tiny fraction of sound recordings at
any one time.

Satellite radio, by contrast, shares none of these characteristics. Except for the few
dedicated “top hits” channels on XM and Sirius (which largely play the songs that already are at
the top of the hit list and contribute little to getting them there in the first place) the SDARS

pride themselves on having long playlists, i.e., not playing the same song multiple times within a
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day. These infrequent spins -- far from the proven “power rotation” model -- provide little or no
promotional value to the record companies. In addition, the satellite services have far less DJ
chatter that touts any new releases. And, though they might feature a particular artist in any
number of ways, they rarely, if ever given their diffuse national audience, take part in any
localized campaigns that are coordinated with local concert appearances or other promotional
activities. The same, of course, is true of the pre-existing, “over-TV” services such as
MusicChoice and Muzak. At bottom, we have seen no evidence of these services having any
positive impact on sales of recorded music.

Rather, as discussed above, there is every indication that they are significantly
substitutional. Unlike terrestrial radio, which is free, a subscription to satellite radio costs
between $120 and $155 a year, in addition to the cost of purchasing a proprietary XM or Sirius
radio and paying to have it activated. Where consumers have decided to spend that kind of
money to receive their music in a particular digital format, they obviously will have less money
in their entertainment budgets to spend on CDs, digital downloads, or the many paid subscription
services from which we earn respectable royalties.

Similarly, unlike terrestrial radio, satellite radio offers scores of channels in narrowly
tailored genres that meet the tastes of virtually anyone who enjoys music. Enthusiastic fans of a
particular song or artist will of course continue to buy recorded music so that they can hear their
favorite songs over and over again. But for millions of music listeners, the listening experience
is less specific. They simply want to have a variety of music playing in the car, for example, or
at the office or during dinner. Or they have a range of tastes and might prefer one genre such as
country, but at times, might also be in the mood for classical, jazz, blues or light rock and roll --

things that are not always easy to find on terrestrial radio in a given location. For these people
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(who already are spending significant sums of money to receive satellite radio in the car, in their
homes, or with them where ever they go) satellite radio is the perfect substitute for many of the
CDs they otherwise might buy.

As I have described, where all evidence and logic (not to mention the service’s own
website) point to a service as having a pronounced substitutional effect, we take that effect into
account very seriously when negotiating a fair price for our content in the open market.

Recognizing Value in Marketplace Agreements Beyond the Monetary Royalty

In addition to the rates themselves (discussed below), there are many other terms in
SONY BMG’s marketplace agreements that augment the agreements’ value to SONY BMG and
that are critical to measuring the value of our content in the marketplace. Because these terms,
or “deal points,” as they often are called, are not always contained in statutory licenses, it is
important to understand that, absent such deal points, looking only to the rates obtained in the
marketplace would significantly undervalue our content. Accordingly, to the extent that
marketplace rates are considered, as they should be, in determining the rates in this proceeding
under 17 U.S.C. § 801(b)(1), it is essential to bear in mind that the rates themselves reflect only a
portion of the value reflected by any one agreement as a whole. Without these additional deal
points in our agreements, we unquestionably would demand higher rates in our marketplace
agreements.

Such deal points include the following:

(a) Available repertoire; Windowing; Holdbacks. SONY BMG would exercise
discretion over the titles of repertoire that may be made available on a distributor-by-
distributor basis, and with respect to the repertoire that is made available, exercise

discretion over the timing that those titles may be made available by those distributors
and through specific channels.

(b) Syndication and Sublicensing. SONY BMG would restrict the ability of the
distributor to syndicate the service under branding or trademarks owned or controlled
by yet other third parties, whether on a “private label,” “co-brand” or other basis.
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Distribution Channels. SONY BMG would restrict the distribution channels (e, g,
restricting distribution solely to Internet, OTA, cable, or public facilities, etc.) through
which the service is made available to end users.

Electronics Devices. SONY BMG would specify the particular types of electronics
devices (or service eligibility criteria) through which the service may be accessed via
a particular distribution channel.

Marketing and Promotional Opportunities. SONY BMG would require the
distributor to undertake a number of commitments that are designed to be of mutual
benefit to SONY BMG and the distributor.

Security. SONY BMG would retain approval rights over the end-to-end security of a
given distribution platform to avoid a wide variety of types of unlawful reproduction
and distribution.

Financial Audit Rights/Accounting Standards. SONY BMG would maintain the
right to examine the relevant books and records of the distributor for purposes of
verifying the accuracy of accountings.

Technical Audit Rights. SONY BMG would maintain the right to conduct on-site
examinations of the distributor’s systems, servers and server logs for purposes of
observing and verifying the security of SONY BMG’s intellectual property and the
accuracy of the service’s transaction data and reports sent to SONY BMG.

Electronic Reporting. In order to facilitate the cooperation and development of
specific marketing initiatives with SONY BMG’s labels, artists and products, SONY
BMG would require the distributor to deliver weekly information reports in
conformity with an electronic reporting specification and monthly royalty reporting.
Such reports can be automatically uploaded into SONY BMG’s internal systems
without labor-intensive manual compilations, restatements and adjustments.

Remedies. SONY BMG would retain the right to terminate the license and seek
damages in the event of a material breach of the distributor’s obligations to SONY
BMG.

In virtually every one of its marketplace agreements, SONY BMG receives either a

significant non-refundable but recoupable advance payment or, alternatively, a significant non-

refundable but recoupable minimum monthly revenue guarantee.

Over the last year, we have seen an explosion in the number of requests for catalo g

licenses to digitally distribute our intellectual property. Given the number of requests and
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limited resources we have to do deals, SONY BMG is committed to pursuing only deals that
offer substantial economic upside and a reasonable chance of success in the marketplace.

Examples of SONY BMG New Media Agreements

Set forth below are the principal economic terms contained in a number of representative
non-statutory agreements for the digital distribution of SONY BMG products. These terms, we
believe, are quite instructive in gauging the fair value of our music.

Online “On Demand” Streaming and Conditional Download Services Jor Audio
Materials

SONY BMG has several commercial distribution arrangements with services that provide
online, “on demand” streaming and conditional download services. Large webcasters such as
AOL, Yahoo!, and Real Networks provide such on demand services, either directly or through
third-party “white label” distributors.

Pursuant to these deals, end users can select particular tracks from SONY BMG’s audio
catalog for “on demand” playback in one of three (3) basic forms: (a) on demand streams; (b)
non-portable conditional downloads (i.e., downloads that are “tethered” to a PC and expire or
“time out” at the end of the consumer’s subscription to the service); and (c) portable conditional
downloads (i.e., conditional downloads that are transferable from a PC to portable devices that
are compatible with commercially available software).

With each of these basic forms, the resulting programming that is delivered to the end
user consists of the particular tracks that are specifically requested by that user for playback.
Users can construct their own “playlists” around these tracks, and generally create a music
experience tailored to suit the specific preferences of the user. Many on demand services
recognize that users frequently do not know the identities of the exact sound recordings that may

satisfy a particular desire, mood or preference at a given moment, so rather than rely on the user
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to “pull” those specific tracks, the services “push” suggested playlists to the user based on
general user inputs and preferences.

Generally speaking, these on demand subscription services bifurcate into two distinct
consumer offerings: (i) a “tethered” on demand subscription service offering, which consists of
on demand streams and non-portable conditional downloads that are playable only on a PC (i.e.,
the music is “tethered” to the PC, and therefore largely restricted to the home or work
environment), and (ii) a “portable” on demand subscription offering, which consists of each of
the individual components of the “tethered” offering, plus the added functionality of portable
conditional downloads that can be rendered for playback on secure, li ghtweight portable devices
“on the go” (i.e., the music can be enjoyed “anytime, anywhere” whether inside the home or
outside, by means of a portable device, such as portable MP3-type digital audio players).

For these and other types of subscription services, SONY BMG typically has structured
the license fees payable for online on demand subscription services as the greater of the
following calculations:

(1) A pro-rata share of an appropriate percentage of the service’s gross revenues,

apportioned according to the playback activity in the service. This gives SONY
BMG “upside” potential to the extent the service generates substantial revenues;

(i) A “per play” minimum for each individual stream containing SONY BMG’s
sound recordings. This protects SONY BMG on the “downside” by giving
SONY BMG a minimum level of guaranteed remuneration tied to the actual
exploitation of SONY BMG’s sound recordings, regardless of whether the service
1s given away for free or is “underpriced” to promote some other benefit for the
service or is commercially inefficient or unsuccessful; and4

4 For technological reasons, a per play or “per performance” rate would not make sense in the
context of the current proceeding because the services at issue do not, and may not be able to,
track the number of times that their many transmissions are received by a subscriber. That,
however, in no way limits the importance of a greater-of rate structure in the proceedings.
SONY BMG receives the “greater of” a revenue share and a per unit or per subscriber rate in
virtually all contexts, including where a per performance rate is not possible.
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(i) A pro-rata share of a deemed “per subscriber” minimum. This also protects
SONY BMG on the “downside” by giving SONY BMG a minimum level of
guaranteed remuneration tied to the potential -- as opposed to the actual --
exploitation of SONY BMG’s catalog, since access to an entire catalog on
demand has an intrinsic value regardless of whether the end user customer avails
himself or herself of it.

The purpose of this greater-of-three royalty calculation is to make certain that SONY
BMG is fairly compensated, no matter how the distributor may choose to exploit SONY BMG’s
sound recordings.

SONY BMG’s recent deals (either new service launches or renewals of existing deals)
with online on-demand music subscription services are representative of how these rates are
applied in practice. In its most recent deals, SONY BMG receives monthly accountings for

royalties determined and computed as follows:

(a) For “tethered” subscription offerings. |
p

(b) For “portable” subscription offerings (which include “tethered” access to
SONY BMG repertoire). [h
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Wireless Services

The market for music services that can be received directly over a wireless device such as
a cell phone, without a fixed-line computer, is evolving. This market is already generating
considerable revenue, as consumers are willing to pay a premium for the ability to access content
from anywhere via wireless devices. A similar phenomenon can be seen with satellite radio,
where people are willing to pay substantial subscription fees for preprogrammed radio (some but
not all of which is commercial free) that is accessible in the car and, with recently available
devices, anywhere by means of a handheld portable device.

We already have evidence of the greater value of music in this distribution channel in the
market for ringtones. Ringtones are short clips of music that can be used as cell phone ringers.
Mastertones refer to ringtones that are clips of actual sound recordings, whose copyrights are
owned by SONY BMG and other record labels. Consumers are willing to pay approximately
$2.50 for mastertones -- much more than they will pay for downloads of entire songs (a single
track being about $0.99 on iTunes).

SONY BMG treats the market for wireless music services completely differently from
other distribution channels, with different pricing and royalty agreements. ||
|
B SONY BMG charges (M| for “ringback” tones, which allow users to cause
a particular sound recording clip to play on another’s cell phone instead of a conventional “ring”
sound when placing a call.

While the market for wireless full-length audio downloads is just beginning, SONY
BMG has recently entered into agreements in this area. With a wireless download service, a

consumer can, over a high-speed data network, download a full track directly to the handset, thus
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truly making music available anytime, anywhere. SONY BMG has required distributors to pay
.
I 1ot represents a more than [l premium over the price that SONY BMG

receives for downloads to personal computers delivered via the Internet. ||| Gz
|
.
I

Video Streaming

SONY BMG has entered into such agreements for video streaming services that offer
videos selected by viewers (so-called “on demand” or “pulled” streams) as well as pre-
programmed plays (so-called “pushed” streams). Because audiovisual exhibitions are not subject
to a statutory license, the content préviders and distributors negotiate rates for both interactive
and non-interactive video streaming. Based on historical data, we understand that in an
integrated service offering that encourages both VOD plays and pre-programmed plays,
approximately 1/3 of the videos viewed are as a result of specific on-demand requests by end-
users (“pulls”), with the remaining plays being comprised of “pushed” plays, which are often
based on a user’s self-selected profile and preferences.

Although music videos are viewed by some as “promotional” for the sale of recorded
music product (CDs, DVDs and downloads), the marketplace has recognized the intrinsic value
of the audiovisual content itself, both for generating lucrative ad dollars and in creating
“stickiness” for visitors of a given website. Thus, in addition to the promotional value that a

given video might bring for a particular release, SONY BMG has negotiated substantial

multimillion dollar deals for online exhibition rights to its video catalog. SONY BMG has
already entered into agreements that guarantee, in the aggregate, —
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| [ advances are merely a down payment, recoupable against

a recurring revenue share generated from each video play, ranging from the pro rata share of an
introductory rate of 30% to the current standard of 50% of the advertising and sponsorship
revenues generated.

In addition, SONY BMG’s video agreements provide additional non-monetary
consideration. We receive guaranteed promotional consideration (separate and apart from any
intrinsic promotional value which may be associated with simply having the video streamed) and
preserve holdback rights for purposes of pursuing “windowing” strategies. Moreover, in
recognition of the premium that consumers pay -- and services receive -- for wireless
functionality, SONY BMG expressly prohibits services from streaming its videos to mobile or
cellular networks absent a separately negotiated video agreement which expressly grants rights in
such a distribution channel (for which additional consideration would be required).

Online Distribution of Permanent Audio Downloads

SONY BMG’s general approach to distributing permanent downloads is to sell them on a

“wholesale” sales model, similar in many respects to the way physical goods such as CDs and

DVDs are sold for distribution through normal retail channels. || GGG

o
<
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I | [ general, SONY BMG’s revenue

splits for digital download service providers are between (I and i






I declare under penalty of perjury that the foregoing testimony is true and correct to the

best of my knowledge and belief.

Mark Eisenberg

Date: /°/L7 /oé
7/

NEW_YORK_5276_t
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The XM Experience ' Page 1 of 3
SX Exhibit 006 DP

Don't take our word for it , . . following are comments from our customers.

I had grown tired of AM/FM radio. I hated the annoying commercials, the contests/lotteries and
the same songs over and over. It got to the point where I did not enjoy listening to the radio.
That changed when I got XM in June 2003. I have listened to it every day since. The
programming choices are incredible. Also, to hear music on the radio without any commercials is
a dream come true! I'm impressed with the shows that get broadcast as well as the excellent
DJ's/PD's that are a part of XM.

William R.
Dolomite, Alabama

I knew the clarity would be great where I live because of the open space. However, I was amazed

to find that when I traveled throughout downtown Chicago, the reception was still crystal-clear

when crammed between the skyscrapers of Michigan Ave as well as all of the underpasses I
‘ encountered. Great work XM!

Lifetime Subscriber Here!

Trent S.
Bushnell, Illinios

The proof of the pudding as to the superior quality of XM radio lies with a behavioral change in my
husband. Prior to getting XM he would opt for the couch and TV and let me go off on my own.
Now he insists on joining me and as soon as he slips behind the steering wheel he puts on the XM
radio.

Rochelle S.
Fort Lauderdale, Florida

THANK YOU, THANK YOU, THANK YOU... Since I activated my service two weeks ago I have yet to
listen to anything other than the XM format. Unbelievable sound quality, content and selection. No
more need to ever buy another CD.

The service is a bargain at twice the price,

Your Joyal listener for life.

Mike S.

Simi Valley, California
-~

http://testimonials.xmradio.com/ 10/27/2006





The XM Experience Page 2 of 3

The quality of the programming is truly incredible! Now, how do I manage to ever get out of my

' car?
William L.

Denison, Texas

Damn XM. It now makes me want to spend more time in traffic and even take the long way
home. Great entertainment but start watching your mileage and fuel consumption go up. It's that
good.

Timothy L.
Aliso Viejo, California

I am very impressed with the XM Service. The sound is crystal clear and the bass out of my
subwoofers has the windows shaking. The mixture of all types of music is delightful with the
sports, weather, talk and comedy. This is tight. It is a must have for music lovers.

Jon P.
West Trenton, New Jersey

Commuting is better now! People convicted to road rage should be sentenced to XM.

Joseph L.

‘ Seattle, Washington

As an over-the-road truck driver, I was totally frustrated with losing AM/FM signals every few
miles. Not anymore. With XM Radio, there's crystal-clear reception throughout the USA and so
much news and entertainment to choose from. This is a driver's dream come true.

Rob and Fran B.
Sumterville, Florida

My radio was activated at 1:30 AM EST and within one hour I had gotten more out of XM than in
20 years of listening to FM radio....the programming and signal quality are absolutely
astounding....

Kurt U.
Mount Vernon, New York

XM has made my life easier. Before XM I always had a problem, I could not leave the house in the
morning on time because CNBC would release important financial news info that I could not go
without. I would just stand there with my car keys in my hand. Now thanks to XM I can leave the
house with ease because I can take CNBC with me on the road. XM is the best.

Charles G.

‘ Boston, Massachusetts

http://testimonials.xmradio.com/ 10/277/2006





The XM Experience Page 3 of 3

Signed up just hours ago and am truely thrilled. XM Radio is everything you advertise and more.
My hearing is lower than average but the improved sound quality is so, so obvious even to me. I
drive on average 4 hours per day so will tune in alot but I recommend anyone that drives to get
this radio. A great deal, you have changed radio forever.

Greg K.
Milledgeville, Georgia

Read More >

Comments were collected from the XM web site from 2001 - 2004. Some quotes have been excerpted for brevity.

Home . Activate Radio"- "_:I:isfe'ﬁeir Care - Newsletter o AboutUs: "Cor‘\t"act_Ué LoROiNews -

© Copyright 2001-06 XM Satellite Radio. All Rights Reserved. Espaiiol | Your Privacy Rights | Ten
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The XM Experience Page 1 of 2

WHAT'S

Fantastic! My new Cadillac includes XM and it has completely changed my driving experience. I
never listen to conventional radio any more. Just flip from Sunny to Blue Grass to classical to old
radio programs to 50-60 tunes to CNN. It never ends. And the sweet quality! I swear, I have sat
in the car listening after I have arrived at my destination...and that has never happened to this
busy guy. When an old friend told me he was buying a new car, I suggested that he include XM.
He did so and told me within a week that it was the best feature on his new car. I agree.

Bob G.
Arlington Heights, Illinois

Without a doubt the greatest new entertainment experience of the decade. Programming is
awesome. It will take months just to sample everything available.

You delivered more than I expected.

Mitch W.
‘ Lake Mary, Florida

XM is like having the biggest cd changer go with you eVerywhere. Say goodbye to all of those
annoying commercials and say hello to XM.

Derek K.
Macomb, Michigan

Iam a long haul truck driver who really got tired of always trying to find something decent to
listen to. You have solved that problem and I thank you so much. The sound quality is amazing.
This is as much a leap from FM as FM was from AM.

A CUSTOMER FOR LIFE!N!

J.R. S.
Georgetown, Texas

XM radio is a dream come true. I am addicted to it. I have already turned several members of my
family and some friends onto it. People from all ages in my family have found music channels
taylored to their tastes. My father-in-law can't live without his 50's and 60's music, as well as the
comedy channels. I am impressed with LUCY channel 54.

’ Jose M.

http://testimonials.xmradio.com/xm_experience/xm_experience _more.html 10/27/2006
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Viejo, California

For pennies a day I get to hear exactly what I want, when I want, and best of all ANYWHERE I
want!

If you love music and are a radio fan who is sick and tired of losing your favorite station to a
format change, or if you are unable to find a station who even offers your favorite format, I urge
you to sample XM radijo! I think you will be very pleased, I know I am!

XM ROCKS! Goodbye FM, FOREVER!!

Darryl C.
Los Angeles, California

Am I ever impressed! I travel several states for the company I work for as an account executive
and am often in areas without radio coverage. XM Radio will now allow me to enjoy my new
favorite stations and keep up with the pace of fast changing news where I would never be able to
before.

Thanks XM!

James G.
Greenville, Texas

< Previous

. Comments were collected from the XM web site from 2001 - 2004. Some quotes have been excerpted for brevity.
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WRITTEN DIRECT TESTIMONY OF BARRIE KESSLER

QUALIFICATIONS

I am the Chief Operating Officer of SoundExchange, Inc. (“SoundExchange”). I have
held this position since July 2001. Before I became Chief Operating Officer, I served as
SoundExchange’s Senior Director of Data Administration, beginning in November 1999. Prior
to that, I worked as a database and technology consultant for the Recording Industry Association
of America, Inc. (“RIAA”) for seven years. There, I developed the software for the certification
system for Gold, Platinum and Multi-platinum record sales, and created the royalty distribution
system for the Alliance of Artists and Recording Companies (“AARC”).

My responsibilities as SoundExchange’s Chief Operating Officer include overseeing the
collection and distribution of royalty payments for the performance of sound recordings on
webcast, cable, and satellite services, including the services at issue in this proceeding. In this
capacity, I supervise SoundExchange staff who receive royalty payments from licensees,
determine the amounts owed copyright owners and performers, and distribute the royalties to

those individuals and entities. Additionally, I oversee SoundExchange’s license compliance





activities, manage its budget, and coordinate its systems requirements, development, and testing.
A statement of experience is attached to my testimony.

OVERVIEW

I am providing this testimony to the Copyright Royalty Board (“CRB”) in order to give
the Board background on how SoundExchange collects and distributes royalties. I previously
testified in the CRB’s proceeding to set rates and terms for webcasting for the 2006-2010 license
period, Docket No. 2005-1 CRB DTRA. SoundExchange is submitting that testimony and all
related exhibits as designated testimony in this proceeding pursuant to 37 C.F.R. § 351.4(b)(2). 1
have sought to summarize the salient parts of that testimony and reaffirm that testimony here,
including the list of terms that SoundExchange believes must be modified in order to ensure the
smooth operation of the royalty collection and distribution system.

I am also submitting this testimony to request that SoundExchange remain the sole
collection and distribution agent, and to provide factual support for SoundExchange’s position
that neither the Sirius-EchoStar service nor the Capstar service is entitled to the rates available
for Preexisting Subscription Services (“PES”).

DISCUSSION

I. SOUNDEXCHANGE’S COLLECTION AND DISTRIBUTION OF ROYALTIES

A. Overview of SoundExchange

SoundExchange is a 501(c)(6) nonprofit performance rights organization established to
ensure the prompt, fair and efficient collection and distribution of royalties payable to performers
and sound recording copyright owners for the use of sound recordings over the Internet, wireless
networks, cable and satellite television networks, and satellite radio services (hereinafter

collectively “services” or “licensees”) via digital audio transmissions. SoundExchange is





governed by an 18-member Board of Directors that is made up of equal numbers of artist
representatives and sound recording copyright owner representatives.

Collecting royalties from hundreds of services and distributing the royalties to thousands
of payees is an enormous undertaking. Working together with statutory licensees, artists, unions
and record labels, we endeavor every year to streamline our processes and ensure that the
maximum amount of royalties we collect are paid out to those entitled to receive them.
SoundExchange has automated many of its functions (and such automation is critical to ensuring
efficient distribution of royalties), but, in many cases, SoundExchange staff still must undertake
the laborious process of tracking down individuals entitled to royalties and correcting or
completing misreported performance data.

Although SoundExchange is a non-member corporation, we frequently refer to those
record labels and artists who have specifically authorized us to collect royalties on their behalf as
“members.” We have thousands of such record label and artist members, but also pay non-
members -- copyright owners and performers alike -- as if they were also members. We do not
discriminate between members and non-members; in fact, current Copyright Office regulations
require us to treat members and non-members equally when initially allocating statutory
royalties.

SoundExchange has been the representative of artists and record labels on a vast array of
issues, including notice and recordkeeping and rate-setting through the prior CARP process and
the current CRB process. Throughout, on behalf of all artists and record labels, SoundExchange
has sought the establishment of marketplace royalties and regulations that enable the prompt, fair
and efficient distribution of royalties to all those artists and copyright owners entitled to such

royalties.





B. Rovalty Collection and Distribution

SoundExchange’s core mission is to collect and distribute statutory royalties as
efficiently and accurately as possible. For managing royalty collection and distribution,
SoundExchange employs the following operational procedures. A flow-chart illustrating these
steps is attached as SX Ex. 211 DP to my designated testimony from Docket No. 2005-1, which
SoundExchange is submitting as part of its written direct statement in this proceeding.

Step 1: Payment and Log Receipt

SoundExchange’s Royalty Administration Department receives from statutory licensees
royalty payments and, ideally, three reports: (1) Statements of Account (“SOAs”) that reflect the
licensee’s calculation of the payments for the reporting period; (2) Notices of Election that
indicate whether the licensee has utilized any optional rates and terms pursuant to 37 C.F.R.

§ 262.3(a); and (3) reports of use that log performances of sound recordings. Samples of these
reports are provided as SX Ex. 212 DP, SX Ex. 213 DP and SX Ex. 214 DP to my designated
testimony from Docket No. 2005-1, which SoundExchange is submitting as part of its written
direct statement in this proceeding.

Upon receipt of payment from a licensee, the payment is logged into our licensee
database. If this is the first payment from a licensee, a new profile is created for the licensee. If
the licensee has previously paid royalties, then the payment is entered under the existing profile.
Where licensees operate under more than one statutory license, the royalty payments from a
licensee are allocated among the various licenses under which the service is operating. The
reports of use (“logs”) provided by services are loaded into SoundExchange’s system by the
Distribution Operations Department. SoundExchange is currently receiving performance logs
from Preexisting Subscription Services (“PES”), Satellite Digital Audio Radio Services

(“SDARS”), and a handful of other services. The vast majority of new subscription services and
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eligible nonsubscription transmission services have not been providing reports of use, although
they should begin doing so under the CRB’s recent regulations specifying the format and
delivery specifications for reports of use. The following discussion of log processing is therefore
based principally upon SoundExchange’s experience handling logs from the PES and SDARS.

Logs -- which contain text information about the song title, album title, artist name, label
and other information, in addition to other transmission information -- sometimes will fail to
conform to SoundExchange’s existing format and delivery specifications. When a log does not
conform to those specifications, it fails to load automatically. SoundExchange personnel must
then review the reports, identify errors, obtain a corrected log from the service (or in some cases
rectify the errors internally) and then re-upload the reports into the SoundExchange computer
software system. It is also frequently the case that services fail to accurately report identifying
data for sound recordings by, for example, identifying an artist as “Various,” reporting a
performer as “Beethoven” or “Mozart,” or simply not providing required information. In each of
these instances my staff has to research the partially identified sound recording in order to

identify accurately the sound recording copyright owners and performers entitled to royalties.

Step 2: Matching

SoundExchange’s Distribution Operations staff runs the software program to match the
data reported in licensee logs with information in the SoundExchange database identifying
copyright owners and performers of particular sound recordings. Our complex log loading
algorithm attempts to match identical and similar data elements and combinations of data
elements from the incoming log against performance information previously received from the
services. If there is a match for a particular sound recording, then the program identifies the
corresponding copyright owner and performer information. If there is not a match, we then

conduct research as described in step three below.
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Each description of a performance on a service’s log is retained in our database, even if
the description incorrectly identifies a sound recording and SoundExchange staff has corrected it
before uploading the log. Our system assumes that services will continue to report the
performance incorrectly in future logs. Rather than correct these performances each time they
appear in a log, the system matches to the incorrectly reported performances and then applies the
corrected information.

Step 3: Research

If there is no match for a sound recording, Distribution Operations personnel manually
examine the entry for the sound recording and attempt to determine whether it is new to the
SoundExchange database or whether it is already in the database under different identifying
information. This research requires a significant amount of staff time. Such research is often
required for new releases, works reported for the first time, works from small labels, compilation
albums and foreign repertoire. In the case of compilation albums, for example, finding copyright
ownership information is particularly time-consuming because, although the album is issued by
one label, each of the sound recordings on it could be owned by a different label.

SoundExchange conducts extensive data quality assurance work to ensure the correct
association of copyright owners and performers, on the one hand, and particular performances,
on the other. For example, the SoundExchange system detects what we call “performances in
conflict,” a situation in which performances of the same sound recording are reported as being on
more than one label. In such cases, we conduct research to determine the correct label for the
sound recording. We also review situations in which an artist has performances of different
sound recordings with different labels or with “unassociated labels,” which may indicate that the

label information provided to us was incorrect.





Step 4: Account Assignment

SoundExchange’s Account Managers assign sound recording performances to accounts
belonging to copyright owners and performers. For example, a performance of Stevie Wonder’s
Isn’t She Lovely from his Songs in the Key of Life album under the Motown record label (part of
Universal Music Group (“UMG”)) would be assigned to (1) Stevie Wonder’s account and
(2) Motown’s account. Performances of Motown’s sound recordings would be consolidated with
other UMG labels and the resulting royalty payment would be made to UMG. Account
assignments are based on the copyright owner and performer information provided by the
licensee as well as any information already in the SoundExchange database that copyright
owners and performers have supplied.

Not all performances can be assigned to a copyright owner or artist account in the time
leading up to a distribution. Performances for which a copyright owner or artist account is not
identifiable are assigned to a “suspense” account for later review and research. As soon as the
identification is made, these royalties are available for distribution in the next scheduled

distribution.

Step 5: Royalty Allocation and Distribution

Once we have processed all of the logs by a given class of services for a given period, we
are able to allocate royalties. Allocation takes place only after quality assurance steps are taken
to ensure accounts are payable, address and tax identification information is complete,
performances in conflict are resolved and copyright owner conflicts are resolved (to the extent
possible).

Allocation is the process by which a service’s royalty payments (made on a channel-by-
channel basis) for a given distribution period are paired with the transmissions of sound

recordings by that service during that period. The Royalty Administration Department first
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identifies the services and associated royalty payments that will be distributed. Minimum fees
must be prorated to the period to which they apply. Once I have reviewed and certified the
prorating of the minimum fees and the amount of the total fees, those fees are entered into the
distribution portion of our system. The allocation and distribution processes are then run.

As stated above, allocation pairs royalties collected from a service with the service’s
sound recording performances. Once all allocations are completed, “adjustment processing” is
run. Adjustment processing involves assigning debits and credits to accounts in order to rectify
errors that occurred in a prior distribution. Upon completion of necessary adjustments, the
distribution occurs.

Distribution begins with consolidating allocations according to earning entity (i.e., the
copyright owner or featured artist who has “earned” the money for tax purposes). For example,
if an artist is entitled to a share of royalties from multiple licensees, all of these royalties are
consolidated for that artist. The consolidated allocations are then assigned to copyright owners,
artists or other payees based on the payment schedule for each. Next, the system generates a
payment file, which we transmit to our banking partner. The bank then makes the payments in
the form of a check or electronic funds transfer. For performances of sound recordings, 50% of
the royalties net of allocable deductions are paid to copyright owners, 45% are paid to featured
artists and their third-party payees,' and 5% are paid to non-featured artists,” in accordance with
17 U.S.C. § 114(g)(2). Royalties paid for the making of ephemeral phonorecords under 17

U.S.C. § 112(e), net of allocable deductions, are allocated solely to sound recording copyright

! A third-party payee is an individual to whom an artist has authorized SoundExchange to pay a
portion of the artist’s statutory royalties pursuant to a Letter of Direction. Producers are common
third-party payees.

2 In accordance with 17 U.S.C. § 114(g)(2)(B)&(C), we pay the 5% non-featured artists’ share to
an independent administrator who is responsible for the further distribution of those funds to
nonfeatured vocalists and musicians.





owners. SoundExchange provides each royalty-earning entity with a statement that reflects the
performances (and the licenses under which the sound recordings were performed) for which the
royalty payment is made. Sample statements for copyright owners and featured artists are
attached as SX Ex. 252 DP and SX Ex. 253 DP to my designated testimony from Docket No.
2005-1 CRB DTRA, which SoundExchange is submitting as part of its written direct statement
in this proceeding,

SoundExchange’s database containing payee information is derived from account
information received from record labels and artists, and includes such payees as the copyright
owners and artists themselves, management companies, production companies, estates and heirs.
We must, however, verify address and other information and secure appropriate tax forms
directly from each artist and label. If an earning entity’ fails to provide SoundExchange with tax
information, then we can still distribute royalties but must withhold a portion of the royalties
pursuant to Internal Revenue Service (“IRS”) guidelines. All of the information provided to
SoundExchange from copyright owners and performers must be entered manually into the
royalty system. We hope to allow copyright owners and performers to input their own
information directly into our systems in the future, but there are costs and security issues
involved in building those extensions into our current system.

The threshold for distributing royalties to a payee is $10. Rather than distribute smaller
amounts (and incurring significant additional transaction costs), SoundExchange waits until a
payee is owed more than $10, at which point the full amount is distributed.

SoundExchange presently conducts distributions four times a year for statutorily licensed

performances (i.e., performances pursuant to 17 U.S.C. §§ 112(e) and 114) and twice a year for

3 An “earning entity” is the person or entity who has earned the royalties from a tax standpoint
and does not have to be the person who receives royalties.
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non-statutorily licensed performances for which SoundExchange has collected royalties,
typically from non-U.S. performing rights organizations who have money for U.S. performers or
copyright owners. Payments for which SoundExchange lacks sufficient information to distribute
to the appropriate copyright owner or performer are allocated to separate accounts in accordance
with 37 C.F.R. §§ 260.7,261.8 and 262.8. When SoundExchange subsequently obtains the
information necessary to distribute royalties to a particular copyright owner or performer, it will
do so during the next scheduled distribution. Recipients of royalty payments may contact
SoundExchange regarding any perceived errors in distributed payments. Errors in payment
distributions may occur as a result of a service’s reporting incorrect or incomplete information

for a given performance.

Step 6: Adjustments

In the event an improper amount of royalties is paid to an entity (either too little or too
much), SoundExchange staff will make adjustments to accounts to correct any errors in a royalty
distribution. For example, if Copyright Owner A was incorrectly reported as the copyright
owner of Song X and received royalties for Song X, but the actual owner of that song was
Copyright Owner B, then SoundExchange would need to credit Copyright Owner B in a future
distribution and debit Copyright Owner A’s account for the improper distribution. Adjustments
typically take the form of an additional payment or a reduced payment to an existing account in
the next scheduled distribution. For copyright owners and artists who are newly identified and
for whom royalties have been accruing, a new account is created and royalties attributed to the

suspense account are transferred to the new account.
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C. Challenges Faced by SoundExchange

While these operational steps may sound straightforward and although SoundExchange
has gained tremendous efficiencies through its custom software system, the massive scope of the
undertaking and the frequency with which novel circumstances arise render the actual task of
collecting and distributing royalty payments extremely complex. SoundExchange maintains
licensee accounts for more than 3,200 webcast, cable, and satellite services that play sound
recordings originating from all over the world, in many cases twenty-four hours a day, seven
days a week. SoundExchange distributes royalties to nearly 25,000 copyright owner and
performer accounts. To date, SoundExchange has processed over 800 million sound recording
performances. And it is important to remember that those 800 million performances are
principally from the preexisting subscription services and the satellite services. That number will
increase tremendously once SoundExchange starts receiving reports of use from webcasters
under the CRB’s October 6, 2006 ruling on format and delivery specifications. I would not be
surprised if we had to match billions of performances each year once all webcasters start
providing reports of use, and we would welcome the opportunity to do so in order to pay even
more copyright owners and artists for the use of their recordings.

The process of matching performances of specific sound recordings to individual
copyright owners and performers is often difficult because many business arrangements in the
recording industry are intricate and continually evolving. For a given sound recording, there
may be multiple artists as well as multiple payees entitled to receive a portion of the royalties, as
well as the IRS. Further, members of a band often change over the course of the band’s

existence.* When a band that has undergone changes in membership releases multiple versions

* The examples of band compositions that make distribution of royalties difficult illustrate a few
reasons why sufficient data to identify a specific sound recording is critical to SoundExchange’s
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of the same song, each release may involve payments to different people. Matching the
performing band members to a particular sound recording of such a song can be complicated.
For example, Fleetwood Mac has undergone multiple changes in membership since it originally
formed in 1968, making the task of determining which royalties belong to which members
arduous. And Sade is the name of both the individual artist Sade Adu and the band with which
she has sung. When SoundExchange receives reports from licensees that list only “Sade” as the
performing artist, it can be difficult to determine whether Sade Adu or Sade the band (which
includes other members in addition to Sade Adu) is the proper recipient of royalties for a sound
recording performance.

Band members may also share royalties on an unequal basis. In the easy case, bands or
artists have a corporation that receives the royalties and the corporation assumes responsibility
for dividing and distributing royalties among the band members. In some cases, however,
SoundExchange itself has to locate the information regarding shares, divide the royalties, and
make the payments to each band member.

The general rule we have created is to distribute royalties on a pro rata basis among the
members of a band, but that is not always as easy as it may sound. There is no guidance in the
statute or legislative history on how SoundExchange should distribute royalties to particular
bands. By way of example, is Tom Petty entitled to 50% of the featured artist share with the
remaining 50% allocated on a pro rata basis among the members of the Heartbreakers?
Similarly, should there be a special split for the Dave Matthews Band, where the name of the

band is the name of one of the members of the band? And what about in the case of Diana Ross

ability to distribute royalties to the parties to whom they rightly belong, as SoundExchange
explained in its Supplemental Comments concerning the proposed notice and recordkeeping
requirements.
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& the Supremes versus The Supremes? In one instance Diana Ross is identified separately, but
does this mean her share of royalties should increase?

Distributions are also complicated if an artist is deceased and there are multiple heirs
(each of whom may have a different share) entitled to the royalties from the performance of a
single sound recording; this is particularly true where the artist is a group and more than one
group member is deceased.

In an effort to maintain accurate information on artists’ arrangements for division of
royalties as well as basic contact and tax information, SoundExchange actively engages in artist
outreach. SoundExchange regularly attends music industry conferences and speaks to artist
management firms, record labels, performing rights organizations and law firms that represent
artists. SoundExchange also works with music associations to spread awareness of its services,
and it advertises in a variety of media outlets. SoundExchange personnel are available to artists
(as well as to copyright owners and licensees) to provide information and answer questions, and
we do so on a regular basis. SoundExchange encourages copyright owners and performers to
join as members but, as explained above, provides information and distributes royalties to
copyright owners and performers regardless of membership.

For undistributed royalties, eight SoundExchange staff members’ responsibilities include
conducting research to locate artists and obtain their payee information. Even where
SoundExchange is able to determine the identity of the artist and record label, that does not mean
that SoundExchange knows where to locate them. Locating accurate payee information for a
sound recording can be very difficult, especially if the recording is listed in a non-active, deep
“catalog” or involves an artist who does not have a U.S. corporate entity designated to receive

royalties on his or her behalf. Moreover, even when we locate artists or their managers, we still
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need them to return payee information so that we can send their royalties to them. All of these
steps mean that tracking down and paying the enormous number of artists and record companies
that make use of sound recordings on these services is a daunting task.

Through niche programming, services perform many sound recordings of smaller, less
well-known labels and performers who are hard to find (and the problem is magnified if the
labels are no longer in existence). SoundExchange spends a significant amount of time
addressing this problem in two ways. First, SoundExchange personnel publicize the
organization, its mission and its functions in order to ensure that artists and copyright owners are
aware that they may have royalties owed to them. We hope that individuals who learn about us
will contact us to provide us with the information we need to pay them. Second, SoundExchange
performs extensive research to locate and contact individuals who may be entitled to royalties.
For example, we rely on databases such as Celebrity Access and All Music Guide as well as
information provided by other organizations within the music industry, both domestic and
foreign, to locate artists. SoundExchange also utilizes temporary employees and interns to assist
in locating individuals and entities entitled to royalty payments. I suspect that the number of
“difficult-to-pay artists” and labels will increase tremendously when webcasters start providing
reports of use to SoundExchange in light of the CRB’s promulgation of format and delivery

specifications.

Kok ok
Under my direction, SoundExchange has conducted a total of thirteen royalty
distributions covering over 800 million sound recording performances. To date, SoundExchange

has allocated more than $83 million in royalties. SoundExchange strives to minimize the

administrative costs associated with royalty collection and distribution, and it has decreased
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those costs each year that it has been in operation. SoundExchange maintains a staff of fewer
than 30 individuals. We had administrative costs (exclusive of expenses incurred in participating
in rate adjustment proceedings) of 7.6% of total revenue for 2005 > This is a remarkable
accomplishment, given the short time that SoundExchange has been in existence. For
comparison purposes, I believe reported administrative costs for the American Society of
Composers, Authors and Publishers (“ASCAP”’) and BMI are typically higher.

1I. A SINGLE COLLECTIVE SHOULD BE DESIGNATED TO COLLECT AND
DISTRIBUTE ROYALTIES.

As a practical matter (and generally as a legal matter as well), SoundExchange (or its
precursor) has operated as the sole collection and distribution agent for royalties under the
Section 112 and 114 licenses. SoundExchange requests that it remain the sole collective.

In other proceedings Royalty Logic, Inc. (“RLI”) has asked the Board to create a system
with multiple Designated Agents all administering the same statutory license rates and terms. I
expect RLI may make a similar request in this proceeding. Under the guise of seeking
“competition” among collectives, RLI has sought to undermine copyright owners and performers
at every turn. RLI is wholly-owned subsidiary of Music Reports, Inc. (“MRI”), which works
primarily for users of copyrights seeking to ensure that its clients pay the lowest possible royalty
rates. RLI and MRI share all the same employees and officers. MRI/RLI has provided witnesses
to support lower rates sought by webcasters in each of the webcasting proceedings before the
CARP and the CRB. Put simply, RLI is not an appropriate choice to serve as a collective to
administer the statutory license on behalf of copyright owners and performers.

In my testimony in Docket No. 2005-1 CRB DTRA, I discussed the problems associated

with a system that includes more than one collection and distribution agent. That testimony

5 The administrative rate for 2006 will depend in part on the royalty rates established by the CRB
for webcasters, litigation costs, and final royalties collected for the year.
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remains accurate today. SoundExchange’s system presently contains entries for 150,000
copyright owners and performers® and over 800,000 sound recordings. For the system to
recognize multiple agents, SoundExchange would have to expend significant resources, both
human and monetary, to create the accounting platform necessary to track innumerable
distributing agent relationships, keep accounts current when entitled parties change affiliation
with multiple agents, and still ensure timely distributions. Adding multiple agents would not
only create administrative costs and burdens, but would also result in substantial delay in
distributing royalties owed. The resulting complexity and administrative burden would serve no
one and would lead only to a large number of disputes between collectives -- disputes that might
end up back before this Board (although it is unclear whether the Board has jurisdiction to
resolve them).

To me, a multi-agent system is anathema to the concept of an efficient licensing system.
It is worth noting that administering a statutory license is far different from what ASCAP, BMI,
and SESAC -- the musical works performing rights organizations -- do. Those organizations all
engage in direct licensing. They represent their members (and only their members) and are able
to compete for members by negotiating different rates and terms for collection and distribution of
royalties. They only collect and distribute monies for their own members, know precisely what
works they are administering, and have no responsibility to anyone other than their members.
Under the Copyright Act, SoundExchange is in the position of administering a statutory license
whose rates and terms are set by this Board. There cannot be “competition” between collectives

on rates and terms; the only “competition” would be created by one collective trying to free-ride

% For example, Paul Simon as a solo artist and Simon & Garfunkel as a group are two such
performers of the 150,000 even though Paul Simon may receive a single check for all of his
performances as a solo artist and as a member of a group.
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off the efforts of another, as RLI has done in the past and appears poised to do in the future.
Moreover, because many copyright owners and performers will be members of no organization,
there must be an entity that has the responsibility of locating them and ensuring that they too
receive the royalties to which they are entitled. SoundExchange (or its predecessor) has
undertaken that responsibility since royalties began being paid under Section 112 and Section
114 of the Copyright Act.

Where a statutory license has specified rates and terms, it only makes sense for a single
entity to provide administration. As I discussed in my prior testimony, if multiple collectives
administer the same license, each with their own rules about what falls inside and outside the
statutory license, how much each service owes, and how much each artist or record company is
owed, the collection and distribution process will grind to a halt.

III. MODIFICATIONS NEEDED TO LICENSE TERMS

In my testimony in the webcasting proceeding, I recommended a number of changes to
the terms governing the operation of eligible nonsubscription transmission services and new
subscription services. SoundExchange’s experience over the past several years demonstrates that
a few of the terms found in 37 C.F.R. Part 262 must be modified to facilitate the prompt, fair and
efficient administration of the statutory licenses. I propose that those same terms be modified in
this proceeding as well in order to promote the statute’s overall goal of providing fair
compensation to artists and record labels. SoundExchange requests that the CRB modify the
terms accordingly.

I also want to reiterate briefly SoundExchange’s long-standing request for census
reporting. SopndExchange has previously submitted extensive comments on recordkeeping and,
in particular, the need for census reporting in response to the Copyright Office’s and the Board’s

notice and requests for comments in connection with their rulemakings on recordkeeping. I will
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not belabor what we have said in those submissions, but I emphasize here that accurate data is
critical to the integrity of the collection and distribution process that I have described above. As
SoundExchange’s comments explain, receiving reports of use in census form and in a uniform
format is the only way to ensure that copyright owners and performers receive accurate payments
for the use of their sound recordings. In Docket No. RM 2005-2, SoundExchange submitted a
Declaration from Barry Massarsky, the President of an economic consulting firm, which
discussed some of the inadequacies of sampling that would result in copyright owners and artists
being underpaid. I am attaching that Declaration here as further support in this proceeding. See
SX Ex. 001 DP.

In addition, SoundExchange would like to ensure that the Board makes clear that the
definition of revenues for any of the licenses should include in the base of revenues against
which a percentage is to be applied all revenues “paid or payable.” We have had experience with
services not collecting revenues from third parties (either as a de facto discount or possibly in
exchange for some other consideration). The result is that some revenue that should be attributed
as part of the revenue base is hidden and thus not counted. That is not fair to artists and record

companies on whose behalf SoundExchange is collecting royalties.





—





THE THP CAPSTAR/DMX SERVICE

<

I am aware that in the context of SoundExchange’s motion for referral in this proceeding
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emphasize that SoundExchange has always taken the position that Capstar is not a successor to
DMZX and not entitled to the rates available for Preexisting Subscription Services. See SX Ex.
002 DP (Referral Motion and Exhibits, May 4, 2006).

In February 2005, one of the specifically identified PES -- DMX Music, Inc. -- filed a
chapter 11 petition in the United States Bankruptcy Court for the District of Delaware. In the
Bankruptcy Court, SoundExchange objected to DMX’s efforts to assign its PES Compulsory
License, and DMX stated in court that it never intended to assign the license. Id.

Capstar purchased a portion (but not all) of DMX’s assets from the bankruptcy estate. In
doing so, it (1) denied that it was a successor to DMX, (2) specifically excluded the PES
Compulsory License from the list of obligations it was assuming, and (3) disclaimed any
responsibility for the approximately $2.6 million in statutory royalties that DMX owed to
SoundExchange. Id. Portions of the record in the bankruptcy proceeding are included in SX Ex.
002 DP.

After purchasing those assets and denying DMXs liabilities, Capstar then reversed
course and filed a Notice of Use of Sound Recordings Under Statutory License with the
Copyright Office, claiming eligibility for the PES Compulsory License. Capstar also filed a
Notice of Intent to Participate in Docket No. 2006-1 CRB DSTRA, again claiming that it was a
PES. Id.

SoundExchange has consistently informed Capstar that it believes that Capstar is not a
successor to DMX and not entitled to the rates available for Preexisting Subscription Services. |
am attaching as an exhibit letters that SoundExchange has sent to Capstar in which
SoundExchange repeatedly made its position very clear and expressly reserved its rights and the

rights of its copyright owner members to pursue claims against Capstar/DMX for improperly
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claiming the benefits of a Preexisting Subscription Service. See SX Ex. 101 DR

(correspondence).

CONCLUSION

SoundExchange has developed an effective and efficient mechanism for accomplishing
the enormous task of collecting and distributing royalties for the hundreds of millions of sound
recordings performed annually under Sections 112(¢) and 114 of the Copyright Act. To
maximize that distribution of royalties, SoundExchange should remain the sole collection and
distribution agent. The existing regulations should also be amended to account for the additional
issues discussed in my testimony in Docket No. 2005-1 CRB DTRA. In addition, neither the
Sirius-EchoStar service nor the Capstar service is entitled to the rates available for Preexisting

Subscription Services.
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I declare under penalty of perjury that the foregoing testimony is true and correct to the

best of my knowledge and belief.

/
/o f{;? /

Date: 0 /L7 ol PV a7y
g Barne Kesslef
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Barrie Kessler has been SoundExchange’s COOQ since July of 2001. As COO,
she manages the infrastructure and personnel of the organization and
implements various strategies to maximize the overall collection and distribution
of royalties to SoundExchange's labels and artists.

Ms. Kessler brought over 15 years of database design and integration to
SoundExchange, having served as principal consultant for numerous national
and international corporations, including many within the U.S. sound recording
industry. As the chief operating officer and information specialist for
SoundExchange, she spearheaded the design and implementation of the Royalty
Distribution System. Ms. Kessler is also charged with quality assurance of
performance log administration. She provides technical expertise regarding
reporting requirements both internally and before the Copyright Office. The
evaluation of emerging and existing technology solutions for webcast
performance tracking and assisting licensees with reporting compliance with the
statutory license granted by the Digital Performance Right in Sound Recordings
Act of 1995 (DPRA) and the Digital Millennium Copyright Act (DMCA) are
conducted under Ms. Kessler's leadership.

Prior to SoundExchange, she served as Principal of Rock Creek Systems, an
information technology consulting firm, where Ms. Kessler oversaw systems and
database design, knowledge management, programming and data analyses for
clients. Notable projects include the development of a broadcast monitoring data
collection and reporting system for collecting rights societies, record companies,
artists and governments in Brazil and Argentina and implementing the technology
for establishing a database for a centralized musical recordings warehouse. As
part of her consulting for RIAA programs, Ms. Kessler developed the certification
system for Gold, Platinum and Multi-platinum record sales and created the
royalty distribution system for the Alliance of Artists and Recording Companies
(AARC).

Ms. Kessler's previous work included serving as Director of Systems for RSA,
inc. in Washington, D.C. where she directed project teams that provided





analytical and application design services to corporate clients. In that capacity,
she created EIS systems for automating workflow and billing information for a
major photojournalism corporation. She was also responsible for all aspects of
the company's network administration.

Ms. Kessler also has extensive experience abroad having served two years as a
database consultant for Price Waterhouse and DOS Computer Center in Madrid,
Spain.

Ms. Kessler holds a Bachelor of Science degree in accounting and economics
from Lehigh University.
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 SX Exhibit 001 DP

Before the

- COPYRIGHT ROYALTY BOARD
LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of:

NOTICE AND RECORDKEEPING FOR
USE OF SOUND RECORDINGS UNDER
- STATUTORY LICENSE

Docket No. RM 20065-2

- DECLARATION OF BARRY M. MASSARSKY
I, BARRY M. MASSARSKY, declare:

1. I am President of Barry M., Massarsky Consulting, Inc., an economic consulting firm
- that provides advisory consulting services to a host of music industry clients relating to music

licensing and royalty earnings. I have held this position since 1992, when I founded the firm.

2. As President of Barry M. Massarsky Consulting, I specialize in performing economic

. analysts, with a particular emphasis on the valuation of licenses to perform copyrighted works.
For example, I serve as an economic consultant to the performing rights organization SESAC, in

- which capacity I have developed state-of-the-art survey and distribution concepts in the Latina

radio music field.

3. T'have consulted for many copyright owners with interests in the digital music field. I
have advised SoundExchange since its inception and, prior to that, the Recording Industry
Association of America, Inc. (“RIAA”) in its performance of the responsibilities now assumed

- by SoundExchange.

4. T have testified in Copyright Arbitration Royalty Panel (“CARP”) proceedings and
provided economic counsel on digital music license initiatives to SoundExchange, RIAA,
- SESAC, Zomba and BMG. In addition, my firm supports both the RIAA and Motion Picture

Association of America (“MPAA”) in peer-to-peer (P2P) file sharing litigation.





5. The cases in which I have testified or served as an expert include United States v.
American Soc. of Composers, Authors and Publishers, 981 F. Supp. 199 (S.D.N.Y. 1997);
Determination of Statutory License Rates and Terms for Certain Digital Subscription
Transmissions of Sound Recordings, Docket No. 96-5 CARP DSTRA, Copyright Office, Library
of Congress; Zomba Recording Corp. v. MP3.Com, Inc., Nos. 00 Civ. 6831 and 00 Civ. 6833,
2001 WL 770926 (S.D.N.Y. Jul 10, 2001); Major Bob Music v. MP3.Com, Inc., No. 1:01-cv-
04036-JSR (S.D.N.Y. 2001); Country Road Music v. MP3.Com, Inc., No. 1:02-cv-08006-JSR
(S.D.N.Y. 2003); Fonomusic, Inc. v. MP3.com, Inc., No. 1:02-cv-08617-JSR (S.D.N.Y. 2003),
Arista Records Inc. v. Launch Media, Inc., No. 1:01-cv-04450-RO (8.D.N.Y, 2004); and Morown
Record Co., L.P. v. iMesh.Com, Inc., No. 03 Civ. 7339, 2004 WL 503720 (S.D.N.Y. Mar 12,
2004).

6. Before I started my consulting firm, I worked for the American Society of Composers,
Authors and Publishers (“ASCAP”), the world’s largest performing rights organization, from
1981 to 1992, I started at ASCAP as an Economist and in 1987 was promoted to Senior
Economist. At ASCAP, I coordinated the services of ASCAP’s outside survey consultants and
helped to design, analyze, review, and apply ASCAP’s survey results.

7. Between 1977 and 1979, I worked as an economic consultant to the U.S. Department
of Justice, conducting economic analyses pertinent to the federal government’s antitrust suit
against IBM.

8. I received my Bachelor of Arts, cum laude, from Boston University in 1977 and a
Masters of Business Administration from Cornell University in 1981.

9. 1 have authored “The Operating Dynamics behind ASCAP, BMI and SESAC, the
U.S. Performing Rights Societies,” which appeared in Technological Strategies for Protecting
Intellectual Property in the Networked Multimedia Environment, Vol. 1, Issue 1, 217-25

(January 1994).





Analysis

10. Iunderstand that the Copyright Royalty Board has asked “Could a system of webcast
sampling, analogous to the sampling performed by performing rights socicties in the context of
broadcasting, meet the record-of-use requirements of 17 U.S.C. § 114(f)(4)(A) and 112(e)(4)?> 1
have been asked to help answer that question by comparing a sample analysis of a statutory
licensee’s reports of use with the full census reporting provided by the licensee in order to
determine the difference, if any, between the performances that would be captured using a

sample versus full census reporting.

11. For this analysis, I considered the sound recordings performed under the 17 U.S.C.
§ 114 license during a ninety-day period by a webcaster that plays a wide variety of music,
‘spanning multiple music genres and a diversity of artists and titles within each genre, which in
my experience is typical of many webcasters. This webcaster provides SoundExchange with
quarterly reports of use that identify sound recordings the webcaster performed during the

quarter, i.e., census reports of use.!

12. Tidentified a recent census report of use from the webcaster. The report covers the
three-month period January 1 to March 31, 2005 (hereinafter “Census Period™).

13. To obtain samples from that census report of use, I considered the sampling periods
that ASCAP would likely rely upon under its experimental Internet licenses. For Internet radio,
ASCAP prescribes a sample of at least one week per quarter (three months) for webcasters that
pay $10,000 or more to ASCAP annually, and a sample of the first three days of each quarter for
webcasters that pay less than $10,000 to ASCAP annually. See ASCAP Experimental Licensing
Agreement for Internet Sites & Services, Release 5.0, § 9(g), available at

http://www.aseap.com/weblicense/release5.0.pdf. I also understand that some webcasters in this

proceeding have advocated for sample periods of one or three days per year.

! I have been instructed not to disclose the identity of the webcaster absent an order from the
Copyright Royalty Board.





14. Based upon the ASCAP sampling method and the comments of other commenting
parties, I examined the percentage of sound recordings performed during the Census Period that
were captured in (a) a sample period of one day of the Census Period, (b) a sample period of the
first three days of the Census Period, (c) a sample period of three non-consecutive days of the
Census Period, and {d) a sample period of seven days of the Census Period.

15. To randomly determine the starting dates of the sample periods, Analyst
Elon Altman in my office, at my direction, utilized a computer randomization program on
Microsoft Excel. Using the RANDBETWEEN function, the program randomly selected
numbers that corresponded to the starting dates of the sample periods within the first quarter of
2005. The sample periods that resulted from the computerized randomization are as follows:

» One day, January 31, 2005

¢ Three non-consecutive days, January 6, January 18, and February 20, 2005

«  One week, January 5-11, 2005
I also identified the first three consecutive days of the Census Period Janunary 1-3, 2005 as an
additional sample period.

Comparison of Data from Full Census Period with Data from Sample Periods

16. At my direction, SoundExchange Licensing and Repertoire Specialist Jonathan
Sowers loaded the sound recording performance data in the webcaster’s full census report — title
of sound recording, name of artist, name of record label — into a Microsoft Access database as a
data set.? Mr. Sowers then wrote queries that instructed Access to sort the data by artist, label,
and sound recording, and to display the total number of each artist’s and each label’s sound

recordings performed during the period.

2 Mr. Sowers loaded the data “as is,” and SoundExchange did not undertake to “clean up” thé
data, i.e., to correct for misspellings, duplicates and the like.

3 Mr. Sowers, rather than an employee of my firm, performed these tasks because
SoundExchange maintains possession and control of the webcaster’s report of use.





17. At my direction, Mr. Sowers wrote queries that instructed Access to extract data sets
corresponding to each of the sample periods from the Census Period data set. Once the sample
periods were extracted, Mr. Sowers programmed Access to perform the same function on the
data for each sample period that it performed on the data for the full Census Period, viz., to sort
the data by artist and label and to display the total number of each artist’s and label’s sound

recordings performed during the period.

18. Again at my direction, Mr. Sowers wrote queries that instructed Access to compare
the data for each sample period to the Census Period data in order to calculate (a) the percentage
of record labels whose sound recordings were actually performed in the Census Period but who
were omitted from each sample period, (b) the percentage of artists whose sound recordings were
actually performed in the Census Period but who were omitted from each sample period, and
(c) the percentage of artists selected in each sampling period who would be over- or under-paid
royalties in comparison to the royalty allocation they would receive if royalties were allocated
for the entire Census Period. The results are displayed in an Excel spreadsheet that I have

attached to this Declaration as Exhibit 1.

Record Labels and Artists Omitted From Samples

19. As displayed in the spreadsheet, the one-day sample period omitted two-thirds
(66.99%) of the record labels whose sound recordings were performed during the Census Period,
and captured only one-third (33.01%) of the record labels whose sound recordings were
performed during the Census Period.

20, The one-day sample period omitted more than two-thirds (70.13%) of the recording
artists whose sound recordings were performed during the Census Period, and captured only
29.87% of the recording artists whose sound recordings were performed during the Census
Period. The one-day sample period for the Census Period would result in over 22,000 artists not

receiving any royalties.





21. The sample period of the first three days of the Census Period omitted 45.88% of the
record labels whose sound recordings were performed during the Census Period, and captured
only 54.12% of the record labels whose sound recordings were performed during the Census
Period.

22. The sample period of the first three days of the Census Period omitted 48.16% of the
recording artists whose sound recordings were performed during the Census Period, and captured
only 51.84% of the recording artists whose sound recordings were performed during the Census
Period. This three-day sample period would result in over 15,000 artists not receiving any
royalties.

23. The three non-consecutive-day sample period omitted nearly half (45.25%) of the
record labels whose sound recordings were f)erformed during the Census Period, and captured
only 54.75% of the record labels whose sound recordings were performed during the Census
Period.

24. The three non-consecutive-day sample period omitted an even greater percentage of
recording artists whose sound recordings were performed during the Census Period (47.92%),
and captured only 52.08% of the recording artists whose sound recordings were performed
during the Census Period. As with the sample from the first three days of the Census Period, this

sample would still result in over 15,000 artists not receiving any royalties.

25. The seven-day sample period omitted 29.71% of the record labels whose sound
recordings were performed during the Census Period, and captured only 70.29% of the record
labels whose sound recordings were performed during the Census Period.

26. The seven-day sample period omitted an even greater percentage of recording artists
whose sound recordings were performed during the Census Period (31.33%), and captured only
68.67% of the recording artists whose sound recordings were performed during the Census
Period. Even the seven-day sample period would result in nearly 10,000 artists not being paid

any royalties.





27. The Census Period necessarily captured 100% of the artists and 100% of the labels

whose sound recordings were performed during the sample period.

28. Mr. Sowers prepared two Excel graphs that chart the results displayed in the
spreadsheet. The graphs are attached as Exhibits 1 and 2 to this Declaration. The first graph
shows the change in the percentage of record labels captured from the Census Period through the
various sample pertods. The second graph shows the change in the percentage of recording

artists captured from the Census Period through the various sample periods.

Artists Who Would Be Underpaid

29. As one moves from allocating royalties on a census basis to a sample basis, a greater
percentage of labels and artists will be overpaid royalties vis-a-vis the allocation they would have
received through census allocation. This is basic math. As fewer people share in a constant sum
of royalties, their relative shares are likely to increase. However, the number of unpaid labels
and artists also increases as one moves away from census reporting, so the further one moves
away from census reporting and allocation the greater the deviation from the relative shares the
parties should have received based upon the actual usage of sound recordings under statutory
license. Sample reporting will increase the number of completely unpaid artists and

overcompensate the few artists who receive royalties.

30. As displayed in Exhibit 1, using the one-day sample period would result in 20.44%
of recording artists whose works were actually performed being underpaid.*

31. Using the sample period of the first three days of the Census Period would result in
33.75% of those recording artists being underpaid.

32. Using the three non-consecutive-day sample period would result in 36.26% of those

recording artists being underpaid.

* The percentage of artists who would be underpaid does not include the artists who would not be
paid at all because they were not included in the sample. See Ex. A, note.





33. Using the seven-day sample period of would result in 38.45% of those recording

artists being underpaid.

Conclusions

34, T am not surprised that the sample periods failed to identify many unique labels and
artists whose works were actually performed during the Census Period. In webcast streaming of
sound recordings, variability is very high. Services operating under the section 114 statutory
license are permitted to perform any sound recording lawfully released in the United States,
which necessarily means that their playlists can be extraordinarily broad. And webcaster
playlists in fact tend to be far broader than those of terrestrial radio stations. This wider pattern
of programming frustrates accurate sampling because samples such as those I have analyzed

above do not adequately represent the universe from which they are drawn,

35. Sampling of the type outlined above would, in my opinion, result in large numbers of
labels — and, in particular, artists — being underpaid or not paid at all. In my opinion, a census
of sound recording digital performance data, rather than sampling analogous to that of ASCAP,
is necessary to accurately identify the copyright owners and artists whose sound recordings have

been performed and are entitled to royalties under the statutory license.

36. Simply because performing rights organizations such as ASCAP accept sample
reporting does not necessarily mean that such reporting is statistically valid for allocating the
royalties payable by services operating under the section 114 statutory license. An essential
concern with any sampling theory is the variability of observed units within the population
frame. A sample must adequately mirror the universe from which it is drawn. In the case of
statutory webcasting, where vanability is so high, a sample is unlikely to mirror the universe

from which the recordings are drawn.





I declare under penalty of perjury that the foregoing is true and correct. Executed this

%"‘day of August, 2005, in Washington, D.C.

’E‘M""Nm

Barry'M. Masshrsky
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Adjustment of Rates and Terms for ) Docket No. 2006-1 CRB DSTRA
Preexisting Subscription Services and )
Satellite Digital Audio Radio Services )

)

)

MOTION BY SOUNDEXCHANGE FOR REFERRAL OF
NOVEL MATERIAL QUESTION OF SUBSTANTIVE LAW CONCERNING THE
PREEXISTING SUBSCRIPTION SERVICE COMPULSORY LICENSE

Pursuant to 17 U.S.C. § 802(H)(1)(B) and 37 C.F.R. § 354.2, SoundExchange, Inc.
(“SoundExchange”), hereby respectfully moves the Copyright Royalty Board to refer the

. following novel and material question of substantive copyright law to the Register:

Can an entity that purchases less than all of the assets of a preexisting
subscription service and disclaims successor liability to the preexisting
subscription service enjoy the benefits that Congress grandfathered for
only those preexisting services that were in existence and making
transmissions to the public on a specified date that pre-dates the
purchaser’s acquisition?

INTRODUCTION AND SUMMARY

In the Digital Millennium Copyright Act (“DMCA”), Congress defined the
contours of the compulsory licenses governed by 17 U.S.C. § 114 and § 112 for services
making non-interactive digital audio transmissions. In so doiﬁg, Congress established the
“willing buyer/willing seller” standard as the standard governing rates and terms for
virtually all services making such transmissions, including “new subscription services”

and “‘eligible nonsubscription transmission services.”





The sole exception to this framework is a small group of preexisting services, to
whom Congress gave the benefit of a grandfathering provision, which permitted those
services to operate under rates and terms established under the then current standard, set
forthin 17 U.S.C. § 801(b)(1). These preexisting services are divided into two categories
— “preexisting” subscription services (“PES”) and “preexisting” satellite digital audio
radio services (“SDARS”)! Congress not only has limited the beneficiaries of this
special treatment to those entities either actually in existence and making transmissions
prior to July 31, 1998 (or, in the case of the SDARS, those who were in receipt of a
license issued by the Federal Communications Commission (“FCC”) as of that date), but
also has specifically identified those licensees in the legislative history of the DMCA. As
Congress has explained, its sole purpose in grandfathering the PES was “to prevent
disruption of the existing operations by such services.” See H.R. CONF. REP. NO. 105-
796 at 80-81 (1993) (“Conf. Rep.”) reprinted in 1998 U.S.C.C.AN. 639, 656-57.
Congress thus has sought only to benefit those entities that had invested in digital audio
transmission services in reliance on the preexisting rate standard. With respect to every
other service making digital audio transmissions under the compulsory license — whether
in existence or subsequently established — Congress has specified that the willing
buyer/willing seller standard would apply.

In February 2005, one of the specifically identified PES — DMX Music, Inc.
(“DMX") — filed a chapter 11 petition in the United States Bankruptcy Court for the
District of Delaware. THP Capstar Acquisition Corp. (“Capstar’”) purchased a portion

(but not all) of DMX’s assets from the bankruptcy estate. In doing so, it: (1) denied that

! For purposes of this motion, the compulsory license under which the PES operate will be referred to as the “PES
Compulsory License.”





it was a successor to DMX; (2) specifically excluded the PES Compulsory License from
the list of obligations it was assuming; and (3) disclaimed any responsibility for the
approximately $2.6 million in statutory royalties that DMX owed to SoundExchange,

But after purchasing those assets and denying DMX’s liabilities, Capstar has
reversed its legal course before the Board and the Copyright Office. In direct
contravention to the statements it made to the Bankruptcy Court, Capstar filed a Notice of
Use of Sound Recordings Under Statutory License with the Copyright Office, claiming
that it was DMX, seeking to enter the market and operate its own new subscription
services under the DMX name, and purporting to possess the benefits of the grandfather
provision of the DMCA.

By claiming eligibility for the PES Compulsory License, Capstar has thus injected
a novel and material question of copyright law into this proceeding: can an entity that
purchases less than all of the assets of a PES and disclaims successor liability to the PES
enjoy the benefits that Congress grandfathered for only those services that were in
existence and making transmissions to the public on a specified date that pre-dates the
purchaser’s acquisition of only some of the assets of the PES, thereby giving the
purchaser the opportunity to pay royalties at a rate that would not be available to any
other competitor newly entering the market or to the vast majority of other services
making digital audio transmissions of sound recordings?

While the question is novel, SoundExchange believes that the Register will
resolve the question easily. When creating a special license for the PES,‘Congress
specifically stated that eligibility for the PES Compulsory License would be limited to

the three specific business entities already in operation. The purpose of the





grandfathering provision was to protect the three companies’ operations from disruption,
see CONF. REP. at 80-81 reprinted in 1998 U.S.C.C.A.N. at 656-57, not to establish a
freely alienable property right to a more favorable compulsory license than new market
entrants. Therefore, one cannot claim eligibility for the PES Compulsory License simply
based on the purchase of some of the assets of a PES — especially where the purchaser
has denied successor liability to avoid payment of previously incurred compulsory
license royalties. Indeed, when previously presented with a “grandfathering” question in
the context of the cable compulsory license, the Copyright Royalty Tribunal and the
Copyright Office refused to allow cable systems to use a limited grandfathering provision
(based on FCC rules) as a permanent license to circumvent the otherwise binding
provisions of Section 111 of the Copyright Act. See Compulsory License for Cable
Systems, 49 Fed. Reg. 14,944, 14,951 (April 16, 1984).

Finally, even if the Board were to decide that this question is not novel and
material and thus does not require referral to the Copyright Office, the specific facts of
Capstar’s purchase of a portion of DMX’s assets in bankruptcy lead to the conclusion that
Capstar does not qualify as a PES. In DMX’s bankruptcy proceeding, Capstar refused to
accept any of DMX’s past royalty obligations, and specifically denied that it was
acquiring DMX’s interest in the Section 114(d)(2)(B) compulsory license. See infra at p.
18-21. Moreover, the order entered by the Bankruptcy Court approving the sale of assets
to Capstar specifically provides that the PES Compulsory License is not being transferred
and that Capstar is not DMX’s successor. Thus, Capstar’s claim to the PES license can
only be described as an effort to have its cake and eat it too. Under those facts, Capstar

"should be excluded from participating in the current proceeding for lack of a significant





interest in the adjustment of the rates and terms for the PES Compulsory License, and
Capstar must pay the royalties that are established for new subscription services. See 17

U.S.C. § 803(b)(2)(C); 37 C.F.R. § 351.1(c).

BACKGROUND

I THE PREEXISTING SERVICES

Congress established the digital performance right in sound recordings in the
Digital Performance Right in Sound Recordings Act of 1995 (“DPRA”). Pub. L. No.
104-39, 109 Stat. 336 (Nov. 1, 1995). Three years later, Congress enacted the Digital

Millennium Copyright Act (“DMCA™), Pub. L. No. 105-304, 112 Stat. 2860 (Oct. 28,

© . 1998), to clarify the scope of the statutory licenses established in the DPRA and to

establish a free market rate standard — the willing buyer/willing seller standard — as the
basis for the rates to be paid to copyright owners and performers. 17 U.S.C.
§ 114(H)(2)(B). In the DMCA, however, Congress specified that five specific
“preexisting” entities which had either been offering services prior to the enactment of
the DMCA or obtained certain licenses from the FCC would be grandfathered: three PES
and two SDARS. The benefit of being grandfathered is that, rather than having rates set
according to the willing buyer/willing seller standard that is applied to all other types of
digital music services, the grandfathered services operate pursuant to rates and terms set
under a different rate standard, set forth in 17 U.S.C. § 801(b)(1).

Congress defined the PES very narrowly. Under the DMCA, a service is eligible
for such treatment as a PES only if it was

a service that performs sound recordings by means of noninteractive

audio-only subscription digital audio transmissions, which was in

existence and was making such transmissions to the public for a fee on or
before July 31, 1998





17 U.S.C. § 114(j)(11) (emphasis added). Unless a subscription service qualifies as a
PES under Section 114(j)(11), it is considered a “new subscription service” eligible for a
license under Section 114(d)(2)(C) only and subject to the rates and terms set pursuant to
Section 114(£)(2). See 17 U.S.C. § 114(d)2)(C), G)(8).

The legislative hiétory specifically identifies the entities eligible to be a PES. The
Conference Report to the DMCA states that:

There [were] only three such [PES] services that existled on July 31,

1998]: DMX (operated by TCI Music), Music Choice (operated by
Digital Cable Radio Associates), and the DiSH Network (operated by

Muzak)?
CONF. REP. at 81, reprinted in 1998 U.S.C.C.AN. at 657 (footnotes added). The
DMCA’s lAegisIative history also explains the purpose for creating this limited category of
preexisting licensees:

The purpose of distinguishing preexisting subscription services making

transmissions in the same medium as on July 31, 1998, was to prevent
disruption of the existing operations by such services.

See id. at 80-81, reprinted in 1998 U.S.C.C.A.N. at 656-57.

1. DMX’S BANKRUPTCY AND CAPSTAR’S PURCHASE

DMX had been operating services pursuant to the PES Compulsory License since
July 1, 1998. In addition to its operation under the PES Compulsory License, DMX was
also making digital audio transmissions as a “business establishment service” (“BES”).
When operating as a BES, DMX did not benefit from the grandfathering provision and

thus paid royalties (for the making of ephemeral phonorecords used to facilitate certain

2 As the CRB knows, there is a current dispute as to whether Muzak, which has been providing service as a PES over
several different transmission media, or the DiSH Network, owned by EchoStar Communications Corp., which has
never claimed 1o be a PES or to be liable for any royalties under the statute, should be deemed the PES for the purposes
of Section H4()(11) See, e.g, Motion for SoundExchange Requesting Referral of Novel Material Question of
Substantuive Law, filed in Docket No. 2005-5 (filed Jan. 4, 2006); see Exhibit 8 (Muzak Initial Notice of Use).





exempt transmissions) pursuant to rates and terms set under the willing buyer/willing
seller standard.3

On February 14, 2005, DMX, as well as a number of related entities (collectively
referred to herein as “DMX”), filed for bankruptcy in the U.S. Bankruptcy Court for the
District of Delaware. At the time of the filing, DMX owed SoundExchange
approximately $2.6 million in statutory royalties and late fees pursuant to the PES
Compulsory License and its license to make ephemeral phonorecords as a BES under 17
U.S.C. § 112(e) (the “BES Compulsory License”). See Exhibit 1. That same day, DMX
filed a motion to sell “‘substantially all” of its assets “free of any liens, claims and
encumbrances” pufsuant to the bankruptcy laws. See Exhibit 2, at 1 (DMX’s Omnibus
Reply to the Objections of Creditors to the Sale of its Assets).

SoundExchange, as the designated agent for sound recording copyright owners
and artists, objected to DMX’s motion before the Bankruptcy Court, arguing that DMX
could not assign the PES and BES Compulsory Licenses in the course of selling its
assets. See Exhibit 3 (SoundExchange Objection). DMX responded by denying any
intent to assign the licenses:

SoundExchange also provides [sic] statutory licenses to Debtors.

SoundExchange also objects to the assumption and assignment of its

licenses. Debtors, however, do not propose to assume and assign the
Sound Exchange [sic] licenses. This objection is therefore irrelevant.

Exhibit 2, at 7 (emphasis added).# In open court, counsel for DMX stated that:

3 Entities that receive the benefit of the grandfathering provision for those of their services that pre-dated the DMCA
often operate other services that do not benefit from the grandfathering provision. For example, Sirius and XM are
grandfathered for certain of their satellite transmissions, but must pay royalties set pursuant to the willing buyer/willing
seller standard when they make transmissions over the Internet.

4 DMX’s counsel refers to SoundExchange as “providing” the PES and BES statutory licenses to DMX. However,
SoundExchange only collects and distributes royalties under those licenses. Congress “provides” the compulsory
licenses through legislation.






[SoundExchange] is an entity, Your Honor, with which the debtors have a
statutory license, . . . SoundExchange object{s] that we cannot assign their
statutory license, and we never intended to do so. So that aspect of the
objection, | believe, is resolved,

See Exhibit 4, at 47 (excerpt of transcript from May 10, 2005 hearing) (emphasis added).

Capstar purchased most, but not all, of DMX’s assets in the bankruptcy
proceeding. In the asset purchase agreement effectuating the sale, Capstar and DMX
specifically excluded the PES and BES Compulsory Licenses from the list of assets being
acquired by Capstar. See Exhibit 5 (Asset Purchase Agreement, Schedule of Excluded
Contracts). Capstar also denied that it was DMX’s successor in interest. Moreover,
Capstar did not acquire any equity interest in DMX. Rather, the Sale Order entered by
the Bankruptcy Court provides tﬁat the compulsory licenses relied upon by DMX were
not among the assets Capstar purchased and that “Capstar is a newly formed entity
unaffiliated with [DMX] or any of the equity interest holders.” See Exhibit 6, at 2 (Sale
Order).>

Capstar filed a Notice of Use of Sound Recordings under Statutory License
document with the Copyright Office on June 3, 2005, stating that it was claiming use of
sound recordings both as a PES and as a new subscription service licensee “to the extent”
that Capstar was not eligible for the PES Compulsory License. See Exhibit 7 (Notice of
Use). On February 8, 2006, Capstar filed a Notice of Intent to Participate in the 2006
CRB rate adjustment proceeding, claiming that “DMX Music is a pre-existing

subscription service that expects to provide services that utilize the license referenced in

5 Indeed, while SoundExchange’s claim to approximately $2.6 million in royalties was approved by the bankruptcy
court as a legitimate claim, see Exhibit 6, at no time has Capstar accepted responsibility for that claim, at all times
arguing that it is not a successor to DMX





this Notice, and DMX Music will be the subject of [sic] the rate established in this
Proceeding.” See Capstar Notice of Intent to Participate.

SoundExchange has disputed Capstar’s claim to the PES Compulsory License
directly in correspondence to Capstar and its counsel. See Exhibit 8 (copies of letters).
Furthermore, SoundExchange has refused to accept Capstar’s attempts to make payments
to SoundExchange pursuant to the PES Compulsory License royalty rate, and instead has
reserved the rights of copyright owners and artists to receive royalties pursuant to the
compulsory license for new subscription services.

ARGUMENT

L THE QUESTION PRESENTED IS A NOVEL AND MATERIAL
QUESTION OF SUBSTANTIVE LAW

Section 802(f)(1)(B)(i) of the Copyright Act provides that if a “novel material
question of substantive law . . . is presented, the Copyright Royalty Judges shall request a
decision of the Register of Copyrights, in writing, to resolve such novel question.” 17
U.S.C. § 802(D(1)(B)(i). A ‘“‘novel” question is “a question of law that has not been
determined in the prior decisions, determinations, and rulings under the Copyright Act of
the Copyright Royalty Board, the Librarian of Congress, the Register of Copyrights, the
Copyright Arbitration Royalty Panels . . . or the former Copyright Royalty Tribunal.” 37
C.F.R. § 354.2(a).

Whether the purchaser of only some of the assets of a PES that disclaims
successor liability to the PES can qualify for the grandfathered PES Compulsory License
is a novel material question of law that has not previously been addressed by any of the
decision makers identified in 37 C.F.R. § 354.2(a). Under the Copyright Royalty and

Distribution Reform Act of 2004 (“CRDRA?”), Pub. L. No. 108-419, 118 Stat. 2341 (Nov.





30, 2004), such questions must be referred to the Register. Such a referral would be
consistent with the Register’s longstanding practice of addressing the applicability of a
compulsory license to a class of licensees or a licensee in particular. See, e.g., Public
Performance of Sound Recordings: Definition of a Service, 65 Fed. Reg. 77,292 (Dec. 11,
2000) (ruling that Internet simulcasts of radio broadcasts were subject to the digital
performance right in sound recordings and the compulsory license of Section (d)(1)}(A)
114(8)(2)(C)); Cable Compulsory License: Definition of Cable System, 57 Fed. Reg.
3,284 (Jan. 29, 1992) (ruling that satellite carriers were not “cable systems” and thus
ineligible for the Section 111 cable compulsory license). Cf Compulsory License for
Cable Systems, 49 Fed. Reg. 14,944 (April 16, 1984) (denying the ability of cable
systems to substitute new signals for grandfathered signals pursuant to the cable

compulsory license of § 111).

Finally, the question presented herein must be decided in order for the CRB to
determine the proper rate standard to be applied to Capstar’s service. As noted above, the
DMCA creates two different standards for establishing royalty rates for compulsory
licenses, compare 17 U.S.C. § 801(b)(1) with 17 U.S.C. § 114()(2)(B), despite the fact
that the competing services may be functionally very similar to consumers and use sound
recordings in nearly identical ways. This statutory imbalance should exist only so long as
the three PES continue to exist in their grandfathered form. Congress did not create a
perpetual, freely alienable property right to differential treatment. Rather, once the entity
that received the grandfathered treatment ceases to exist and/or ceases to offer the

grandfathered services, the new service should be placed on the same footing as all other

10





competitors. As discussed below, that is even more true here, where the new entity
expressly disclaimed that it was the successor of the grandfathered service.
11 THE PES COMPULSORY LICENSE CANNOT BE TRANSFERRED

FROM A GRANDFATHERED ENTITY TO ANOTHER ENTITY, EITHER
THROUGH BANKRUPTCY OR OTHER SALE :

Congress’s clear intent in grandfathering a finite number of PES, expressed in the
text of the DMCA and its legislative history, was not to create a permanent, alienable
property right owned by a class of services entitled to different licensing terms. Thus,
Capstar could not “acquire” the right to grandfathered status as a PES by purchasing

some of DMX’s assets.

A. The Register And The Board Should Construe The PES Compulsory
License Narrowly

Two fundamental principles of statutory construction compel a very narrow
interpretation of the grandfather provision that benefits the PES.

First, as the Register, the courts, and Congress have stated repeatedly, compulsory
licenses are derogations of the rights of copyright owners, and thus should be narrowly
construed. See, e.g., Fame Publ'g. Co. v. Ala. Custom Tape, Inc., 507 F.2d 667, 670 (5th
Cir. 1975); Duchess Music Corp. v. Stern, 458 F.2d 1305, 1309 (9th Cir. 1972),
Compulsory License for Cable Systems, 49 Fed. Reg. 14,944, 14951 (Apr. 16, 1984);
S. Rep. No. 106-42 at 13 (1999) (“S. Rep.”) (“As with all compulsory licenses, these
explicit limitations are consistent with the general rule that, because compulsory licenses
are in derogation of the exclusive rights granted under the Copyright Act, they should be
interpreted narrowly.”). This general rule is based on the principle that compulsory
licenses are government intrusions on the marketplace, and Congress, the courts and the

Copyright Office should act to minimize the impact of those licenses “on the broader
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market in which the affected property rights and industries operate.” S. REP. NoO. 106-42
at 10.

The practical import of this rule of construction is that the PES Compulsory
License should be interpreted in such a way to restrict the perpetuation or expansion of
that license. That is especially true here, where the PES Compulsory License perpetuates
a rate standard that Congress has rejected for all new services that make digital audio
transmissions. ~ Moreover, in this circumstance, where DMX filed for bankruptcy, the
PES Compulsory License is not only an intrusion into copyright owners’ ability to
receive fair market royalties, but also an intrusion into the marketplace among digital
audio services. New subscription services, who pay royalties pursuant to the fair market
value standard of Section 114(f)(2)(B), are potentially at a competitive disadvantage to
the PES that may pay below fair market value royalties.® As such, the PES Compulsory
License is a particularly deep “government intrusion” on the marketplace that should be
confined as narrowly as possible.

Second, even outside the context of compulsory licenses, grandfathering
provisions are to be strictly and narrowly construed. Recognizing that such provisions
are exceptions to an otherwise general rule established by Congress, courts have routinely
rejected attempts by litigants to squeeze themselves within the grandfathering provision
in order to gain some advantage. See United States v. Allan Drug Corp., 357 F.2d 713,
718 (10th Cir. 1966) (“Since we are dealing with a Grandfather Clause exception, we

must construe it strictly against one who invokes it.”); Durovic v. Richardson, 479 F.2d

6 In the only fully htigated proceeding to establish royalty rates for PES, the Librarian determined that the Section
801(b)(1) standard does not require a free market royalty rate. Determination of Reasonable Rates and Terms for the
Digital Performance of Sound Recordings, 63 Fed. Reg, 25,394, 25,399-400 (May 8, 1998). Although the standard in
Section 801(b)(1) does not require a fair market value royalry rate, it also does not prohibit a fair market rate.
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242,250 & n. 6 (7th Cir. 1973); Citizens For a Better Env. v. Deukmejian, No. C89-2044,
1990 WL 371772, at *7 (N.D. Cal. 1990). This rule is simply a particular application of
the fundamental rule of statutory construction that “exceptions from a general policy
which a law embodies should be strictly construed.” Spokane & Inland Empire R.R. Co.
v. United States, 241 U.S. 344, 350 (1916). This fundamental rule of statutory
construction applies “with special force” with respect to grandfather clauses. Wilderness
Watch v. United States Forest Service, 143 F. Supp. 2d 1186, 1206 (D. Mont. 2000).

These two canons of construction, when applied to the DMCA, compel the
conclusion that the PES Compulsory License must benefit only those specific entities
operating pursuant to such licenses at the time the DMCA was passed. Any other result
would expand the PES Compulsory License in contravention of Congress’ stated will.

B. The Text And Legislative History Of The DMCA Demonstrate That

Purchasers Of Some Of The Assets Of A PES Are Ineligible For The
PES Compulsory License

The text and legislative history of the DMCA compel the conclusion that Capstar
cannot lay claim to status as a PES. Congress clearly expressed its intent to limit the PES
Compulsory License to the three preexisting entities that were making digital audio
transmissions as of July 31, 1998. Congress made no provision for the transfer or other
assignment of those licenses, meaning that the licenses are inextricably tied to the
existence of the three specifically identified licensees.

The Copyright Act defines the PES in ways that presuppose that a PES is a
corporate entity. Section 114(j)(11) speaks of a service as something that is in existence

and making transmissions as of July 31, 1998, 17 U.S.C. § 114(j)(11).7 Capstar was

7 That conclusion is reinforced by other portions of the DMCA. Section 114(f)(1)(A), which discusses the setting of
rates and terms for the grandfathered services, specifically refers to the PES as lingating parties. See 17 U S.C.
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neither in existence nor making transmissions in 1998 — facts that cannot be altered by
any set of assets that Capstar might acquire. It thus cannot benefit from the
grandfathering provision established by Congress in the DMCA.

The conclusion that the grandfather provision is limited to the corporate entities
named in the legislative history is consistent with Congress’s stated purpose of creating
those licenses. In the Conference Report to the DMCA, the conferees made it explicit
that the grandfather provision had the limited purpose of preventing the “disruption of the
existing operations by such services.” CONF. REP. 81 reprinted in 1998 U.S.C.C.AN at
657. By specifically naming the services themselves, Congress limited the universe of
possible “preexisting subscription services” to DMX, Music Choice, and Muzak -- not
the successive owners of various assets and trade names of DMX, Music Choice, and
Muzak. By filing for bankruptcy, selling its assets and going out of business, whatever
business expectancy DMX may have had was extinguished in the process — taking with it
Congress’s stated reason for providing it with a license that did not expressly require fair
market value compensation.

There is no policy rationale for allowing Capstar to benefit from grandfathering.
Capstar did not rely on the rate standard that existed prior to the DMCA when entering
the market; rather, it made its investment decisions and committed capital just as every
other entity making digital audio transmissions did. It said as much in the DMX
bankruptcy proceeding when it maintained that it was not a successor to DMX. To treat

Capstar differently because it bought its computer servers and other equipment from

§1T4(E(H(A) . (“Any copyright owners of sound recordings, preexisting subscription services, or preexisting satellite
digital audio services may submit to the Librarian of Congress licenses covering such subscription transmissions....)
(emphasis added). It would be an absurd interpretation of the PES Compulsory License to hold that what Capstar
purchased from DMX's bankruptcy — a collection of assets and the DMX trade name ~ could make a filing with the
Librarian or enter into a license agreement.
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DMX rather than from a computer hardware vendor (as most other webcasters did)
makes no sense generally and is not compelled in any way by the DMCA.

Indeed, as shown by the conduct of Capstar in the bankruptcy proceeding, the
distinction between the acquisition of one of the PES as an entity and the acquisition of
the assets of the same service is quite meaningful. If Capstar had acquired DMX as an
entity (i.e., by acquiring the stock of DMX), it would have had the responsibility of
assuming DMX’s compulsory license obligations, thus ensuring the payment of royalties
to sound recording copyright owners and, in some instances, performers. Instead, by
purchasing the assets of DMX, Capstar has left $2.6 million in unpaid liability for
statutory royalties behind. Capstar cannot have its cake and eat it to — avoiding the
liability DMX owes SoundExchange, yet claiming the benefit of a grandfathered license.

Finally, any other interpretation of the DMCA would be inconsistent with the
manner in which copyright licenses are traditionally treated in bankruptcy. The courts
have uniformly held that non-exclusive copyright licenses are not assignable in
bankruptcy. See In re Patient Educ. Media, Inc., 210 B.R. 237 (Bankr. S.D.N.Y. 1997).
In Patient Education Media, the issue was whether the debtor could transfer its non-
exclusive license to use a copyrighted work over the objection of the copyright owner.
See id. at 239. Reviewing the law of several circuits, the court noted that a non-exclusive
license does not transfer any rights of ownership, which remain with the h'censor.' See id.
at 240 (citing MacLean Assocs., Inc. v. William M. Mercer-Meidinger-Hansen, Inc., 952
F.2d 769, 778-79 (3d Cir. 1991); Effects Assocs., Inc. v. Cohen, 908 F.2d 555, 558 (9th
Cir. 1990); Steege v. AT&T (In re Superior Toy & Mfg. Co.), 183 B.R. 826, 833 (Bankr.

N.D. 111.1995); accord David Nimmer, 3 NIMMER ON COPYRIGHT § 10.02[A], at 10-23).
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Accordingly, the court held that a non-exclusive license cannot be assigned to a third
party without the consent of the copyright owner, noting that, consistent with 11 U.S.C.
§ 365(f) of the federal bankruptcy code, the “federal policy designed to protect the
limited monopoly of copyright owners and restrict unauthorized use [of copyrighted
works]” outweighed the general goal of maximizing the assets available to creditors. See
id. at 242-43. The Ninth Circuit has expressly held that the same principles apply to
statutory licenses, as well as voluntary ones. See Harris v. Emus Records Corp., 734
F.2d 1329, 1333 (9™ Cir. 1984). Nothing in the DMCA suggests that Congress intended
to alter these generally applicable rules by making non-exclusive compulsory licenses

into freely alienable property.

C. Copyright Office Precedent Supports Narrow Interpretation Of
Grandfathering Provisions Of Compulsory Licenses

While the question presented by this Motion is novel, decisions of the Copyright
Office and the Copyright Royalty Tribunal counsel in favor of interpreting grandfathering
provisions in compulsory licenses restrictively.

The Copyright Office and Copyright Royalty Tribunal interpreted a
grandfathering provision in the cable compulsory license in Compulsory License for
Cable Systems, 49 Fed. Reg. 14,944 (April 16, 1984). As discussed in that Order, the
cable compulsory license includes a provision that grandfathers the ability of cable
systems to retransmit distant television signals that they had carried as of March 31,
1972, and that they would have otherwise been prohibited to carry under the FCC’s
regulations. See id., at 14,951. Cable systems were allowed to pay for those
grandfathered signals at the below-market statutory royalty rate of Section 111(d)(1)(B).

In 1980, the FCC revised its regulations to allow for essentially unlimited carriage of
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distant signals, which triggered a provision in Section 801 of the Copyright Act that
allowed the Copyright Royalty Tribunal to set free market value royalty rates for the
newly allowed signals. See id. at 14,944-45. Those rates were set in a 1982 Copyright
Royalty Tribunal rate adjustment proceeding. See id. at 14,945,

Not surprisingly, cable systems (just as Capstar does here) preferred paying the
below-market statutory royalty rates over the new free market royalty rates, and pursued
a variety of methods for carrying signals at the below-market statutory rates. Among
other things, they sought a ruling from the Copyright Office that they could substitute
carriage of newly permitted distant signals (otherwise subject to the free market royalty
rate) for grandfathered signals and pay for the substituted signals at the statutory rate.
See id. at 14,951,

The Copyright Office, after consulting with the Copyright Royalty Tribunal,
refused to allow cable systems to pay for substituted signals at the below-market rates for
the grandfathered signals. See id. Noting the need to construe the compulsory license
narrowly, the Copyright Office recognized that the FCC had specifically identified the
actual signals to be grandfathered, not a set number of signals. See id.  Accordingly,
once a grandfathered signal was dropped, the right to pay the below-market statutory rate
was lost, and the cable system would have to pay for carriage of any substituted signal at
the fair market value rate. See id.

The Copyright Office’s 1984 Order is instructive to the question presented here.
Similar to the cable systems, Capstar is attempting to avoid the general rules applicable to
virtually all other entities making digital audio transmission by claiming the benefits of a

grandfathering provision. The statutory framework is also similar. As in the cable
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context, the PES Compulsory License concems specifically identified grandfathered
subscription services. See CONF. REP. at 81 reprinted in 1998 U.S.C.A.A.N. at 657. The
two potential results are also the same. As in the cable context, the choice here is
whether to allow a licensee to treat a grandfather clause as an open-ended entitlement to a
(potentially) below-market rate instead of being subject to a willing buyer/willing seller
rate established to reflect fair market value that applies to virtually every other licensee.
In the cable context, the Copyright Office construed the grandfathering provision
narrowly, limiting it to the specifically identified signals so as not to perpetuate the
derogation of the copyright owner’s right to fair market compensation. The Register and
the Board should follow that result in resolving the question presented in this Motion.

III. IN ANY CASE, CAPSTAR CANNOT BENEFIT FROM THE PES

COMPULSORY LICENSE WHEN IT REFUSED TO ACCEPT THE
SUCCESSOR LIABILITY OF DMX

Finally, even if the DMCA itself does not preclude a transfer of the rights of a
PES, nonetheless Capstar cannot benefit from the DMCA’s grandfather provision.
Capstar itself — in assertions made to the bankruptcy court — has disclaimed both the
liabilities of and benefits of DMX’s license under the DMCA. It cannot represent to the
bankruptcy court one thing — in order to be relieved of DMX’s outstanding liability —
while at the same time represent to the Copyright Office and this tribunal the opposite —
in order to avoid being subject to the willing buyer/willing seller standard like virtually
all of its competitors.

A. Capstar Is Estopped From Asserting Eligibility For the PES
Compulsory License After It Denied That It Was DMX’s Successor

Capstar is precluded from claiming eligibility for the PES Compulsory License

because of the conflicting position it took in DMX’s bankruptcy proceeding. In that
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bankruptcy proceeding, Capstar went to great lengths to deny that it was DMX’s
successor to avoid the consequences of such a designation - i.e., the liabilities that would
accrue to Capstar. Now, in this proceeding, Capstar claims that it is a successor to DMX
in every way and entitled to the PES Compulsory License. Judicial estoppel precludes
Capstar from succeeding on both of its conflicting positions. See, e.g., Wang Lab., Inc. v.
Applied Computer Sci., Inc., 958 F.2d 355, 358 (Fed. Cir. 1992).

In DMXs bankruptcy proceeding, Capstar’s counsel stated in unequivocal terms:

It will come as no great surprise to the Court that this — that obtaining

these assets free and clear from any lien[,] claim[,] encumbrance or other

interest and also getting [a finding] of no successor liability is a central
condition set forth in an [asset purchase agreement]. . . .

I’d be happy to proffer the testimony of my client to the — which would be
the effect that if we do not have these findings [of no successor liability] . .
. we will not be in a position to close this transaction.

Exhibit 3, at 58-59. The Order approving the sale of portions of DMX’s assets to Capstar
specifically states that Capstar “is not a successor of or to any of the Debtors.” Exhibit 4,
at 4. This provision was included at Capstar’s insistence.

In this proceeding, and in its Notice of Use filed with the Copyright Office,
Capstar has now claimed that it is DMX, the preexisting subscription service entitled to
the PES Compulsory License. See Capstar Notice of Intent to Participate; Exhibit 7
(Notice of Use). By doing so, Capstar thus claims the right to pay royalties pursuant to
the PES Compulsory License royalty rate, without the accompanying burden of paying
DMX’s unpaid royalties under the PES and BES Compulsory Licenses or being subject
to an infringement suit for nonpayment of those royalties. See 17 U.S.C. § 114(f)(4)(B)

(providing infringement liability for nonpayment of royalties).
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Capstar cannot have its cake (avoiding $2.6 million in compulsory license
royalties) and eat it, too (avoid being subject to the fair market value royalty applicable to
new subscription services). Under basic principles of estoppel, Capstar cannot
successfully argue a position before the bankruptcy court and then argue a contrary
position in a subsequent proceeding where its interests have changed. See Davis v.
Wakelee, 156 U.S. 680, 689 (1895); Wang Lab., Inc., 958 F.2d at 358. Judicial estoppel
is designed to prevent the perversion of the judicial process and, as such, is intended to
protect tribunals, not simply other litigants. See, e.g., Wang Lab., Inc., 958 F.2d at 359.

Allowing Capstar to benefit from the PES Compulsory License where it had
previously denied responsibility for the burdens of that license would be manifestly
unjust. Sound recording copyright owners and artists would bear the full burden of
DMX’s failure to pay its statutory royalty obligations, while Capstar would receive the
entire benefit of operating under a rate standard that can result in below-market rates. As
a result, DMX should be estopped from claiming eligibility for the PES Compulsory
License and should be dismissed from this proceeding for lack of a substantial interest.
See Adjustment of Rates and Terms for Preexisting Subscription and Satellite Digital
Audio Radio Services, 71 Fed. Reg. 1455 (Jan. 9, 2006) (requiring potential participants
in this proceeding to show that they have a substantial interest in the rates and terms of
the PES Compulsory License pursuant to 37 C.F.R. § 351.1(b)).

B. Capstar Specifically Did Not Purchase DMX As An Entity Nor Was It
Assigned DMX’s PES Compulsory License

Even if the PES Compulsory License were freely transferable and could be sold
along with the assets of a PES, Capstar did not acquire DMX’s PES Compulsory License

in the DMX bankruptcy. Because it did not purchase any equity in DMX, did not
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‘ specifically purchase the DMX “‘service,” and specifically disclaimed assuming or being
assigned the “RIAA/SoundExchange” license, Capstar cannot not claim that it is a PES.
Rather than the assets purchased, it is actually the assets that were not purchased
that primarily matter for this Motion:
» In its Chapter 11 liquidation proceeding, DMX did not sell all its assets;

¢ Schedule 2.02(f) of the asset purchase agreement between DMX and
Capstar expressly excludes from the contracts acquired by Capstar “all of
[DMX’s] contracts and arrangements with and licenses from . . .
RIAA/SoundExchange.” See  Exhibit 7 (Schedule 2.02(f)).
SoundExchange provided no voluntary licenses to DMX, meaning that
reference could only refer to the PES and BES Compulsory Licenses;

* In the list of assets being transferred to Capstar, there is no mention of the
transfer of the “DMX service” or a “preexisting subscription service” or a
“PES Compulsory License”;

» A significant number of contracts with customers, licenses with ASCAP
and BMI, and licenses with copyright owners such as Universal Music
‘ Group and Capital Records were not acquired by Capstar in the sale;

» Capstar did not seek to acquire, nor did acquire, DMX’s equity or any
other ownership interest in DMX; and

o The Sale Order states that the PES Compulsory License is not being
transferred to Capstar.

Given what Capstar did not acquire, what it expressly excluded from its purchase of
DMX’s assets in bankruptcy, and what it expressly disclaimed in Court, it cannot be said
that, even if eligibility for the PES Compulsory License can be acquired by assignment,

Capstar purchased that eligibility.
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CONCLUSION

For the aforementioned reasons, the Copyright Royalty Board should refer the
question presented by this motion to the Register as a novel and material question of
substantive law. If the Board does not refer the question, then it should conclude that,
based on the facts presented, Capstar is ineligible for the PES Compulsory License and
therefore lacks a substantial interest to participate in this proceeding and should be
stricken from the proceeding pursuant to 17 U.S.C. § 803(b)(2)(C).
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UNITED STATES BANKRUPTCY COURT FOR THE

DISTRICT OF DELAWARE

AMENDED PROOF OF CLAIM

Name of Debtor: DMX MUSIC, INC.

Case No, 05-10431-MFW

NOTE: This form should not be used to make 2 claim for an administrative expense arising after the commencement
of the case. A “request” for payment of an administrative expense may be filed pursuant to 11 U.S.C. § 503.

Name of Creditor (The person or entity 1o whom the debtor owes snoney of
property):

SoundExchange, Inc. for iiself and on behalf of the Recording Industry
Association Of America

o]

Name and addresses where notices should be sent:

David B Straiten, Esq.

Pepper Hamilton LLP

1313 Market Street, Suite 5100
PO Box 1709

Wilmington, DE 19899-1709
Telephone Number: (302) 777-6500

with a copy (0!

Gary R. Greenstein, Esq.
SonndExchange, Inc.

1330 Counnecticut Ave., N.W,, Suite 330
Washington, DC 20036

(Tel} 202-828-0126

Check box if you are aware that anyone
else has filed a proof of claim relating to
your claim. Attach copy of statement
giving particulars.

Check box if you have never received
any notices from the bankraptey court in
this case.

Check box if the address differs from the
address on the envelope sent to you by
the court

*ﬂwm\%@&»
.; {)i’x..i*;li" ( nsz’*

THIs SPACE 13 FOR COURT USE ONLY

o

Account or other number by which creditor identifies debior:
N/A

Check here O replaces
if this claim ©x amends a previously filed claim, dated: 9/12/2005.

1. Basisfor Claim
0 Goods sold O Reuree benefits as defined i 11 US.C. § 1114(w)
G Services performed G Wages. salaries, and compensation (fil] out below)
0 Money loaned Your S8 #°
O Personal injury/wrongful death Unpaid compensation for services performed
O Taxes from o
X Other (See Rider A attached hereto) (date) (date}
2. Date debf was incurred: {Sce Rider A attached hereto} L3. I conrt judgment, date obiained:
4. Total Amount of Claim at Time Case Filed:  $2,609,802.83 (See Rider A attached hereto)
If all or part of your claim 1s secured or entitled to priority, also complete Item 5 or 6 below.
X Check this box 1f claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement of al} interest or
additional charges.
5.  SECURED CLAIM. Unsecared Priority Claim.
Check this box if your claim is secured by collateral (including a right of ©  Check this box if you have an unsecured prionity claim Amount entitled to priority
setoff) 3
Specify the prionty of the ¢laim:
Bnef Descripiion of Collateral: 0O Wages, salaries, or commussions (up 10 $4,650),* carned within 90 days before
O Real Estate © Motor Vehicle filing of the bankruptcy petttion or cessation of the debtor’s business, whichever is
earlier - 11 U.S.C. §507a)(3)
@ Contrbutions to an employee benefit plan - 11 U.S.C. §507(a)(4)
Value of Collateral:  § 9 Up 1o 82,100 of deposis toward purchase, lease, or rental of property or services
for personal, family, or household use - 11 U.8.C. §50Ta)6)
Amount of arrearage and other charges G Alimony, mantenance, or support owed to a spouse, former spouse, or child - } I
US.C. §507(a)7)
O Taxes or penalties owed to governmental units - 11 U.5.C. §507(a)(8).
G Other - Specify applicable paragraph of 11 U.S.C. §507(a) __
* Amounts are subject o adjustment on 4/1/01 und every 3 years thereafter with respect
o cases commenced on or after the date of adjusimens.

7.
this proof of claim.
8.

evidence of perfection of fien.
9.
addressed envelope and copy of tms proof of claim.

Credits: The amount of all payments on this claim has been credited and deducied for the purpose of making

Supporting Documents: Attack copies of supporting documents, such as promissory notes, purchase orders.
wnvolces, itemized statements of running accounts, contracts, court jedgments, morgages, secusily agreements, and

Date - Stamped Copy: Tc recerve an acknowledgment of the filing of your claim. enclose a stamped, self-

Tris SPACE FOR COURT USE ONLY

Date
Octeber 12, 2005

Sign and print the name and title, if ary, of the creditor or other person authorized to file this

claim (atmch cop o\pog @\‘lomcy of arw)E
¥ \ »K,( L7

Dawd E/ﬂlmnon Esquire, Counsel for SoundEx»hanue, Inc.

Penalty for presening fraudulent claim: Fine of up to $500.000 or imprisonment for up 1o 5 years, or both. 18 U.S.C, §§152 o
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RIDER A TO SOUNDEXCHANGE, INC.
AMENDED PROOF OF CLAIM

This Amended Proof of Claim amends claim numbers 754 and 757 that were
timely filed on September 12, 2005. Pursuant to the provisions of 17 U.S.C. §§ 112 and114,
DMX, Inc. (“DMX") was obligated to pay royalties to SoundExchange, Inc. (“SX”) for the
making of digital audio transmissions and ephemeral phonorecords of sound recordings during
the operation of a Preexisting Subscription Service (“PES”) and Business Establishment Services
("BES"). Notwithstanding this statutory obligation, which was a condition precedent to avoiding
liability for copyright infringement, DMX failed to file reports or pay royalties with respect to its
PES or BES services for the following periods:

PES: December 1, 2004 through and inciuding February 13, 2005

BES: Januvary 1, 2003 through and including February 13, 2005

Based on statements of account recently provided by DMX, SX has calculated the
amount of the statutory royalties due plus late fees to be $2,609,802.83. The underlying numbers
used 1o calenlate that liability cannot be disclosed pursuant 10 Copyright Office regulations. SX
has requested additional information from DMX concerning its revenues from statutory
activities. SX reserves the right to further amend its claim to more accurately reflect the amount
of unpaid royalties and other amounts due to it once it has obtained the additional information

that it has requested.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: ) Chapter 11
)
MAXIDE ACQUISITION, INC,, et al.! )} Case No. 05-10429 (MFW)
) (Jointly Administered)
Debtors. )

[Re Docket Nos.: 299, 300, 302, 303, 307, 308, & 309]

DEBTORS’ MOTION FOR LEAVE TO FILE OMNIBUS REPLY OF DEBTORS IN
POSSESSION TO CERTAIN LIMITED OBJECTIONS TO DEBTORS’ MOTION TO
SELL SUBSTANTIALLY ALL OF THEIR ASSETS AND FOR RELATED RELIEF

On February 14, 2005, the above-captioned debtors and debtors-in-possession
filed that certain Motion of the Debtors for an Order: (1) Approving Sale By Debtors of
Substantially All of Their Operating Assets Free and Clear of All Liens, Claims, Encumbrances
and Other Interests Pursuant to Sections 363(b), (f) and (m) of the Bankruptcy Code, (1I)
Assuming and Assigning Certain Executory Contracts and Unexpired Leases; and (III) Granting
Related Relief [Filed: 2/14/05] (Docket No. 20) (the “Sale Motion”). Pursuant to the Sale
Motion, the Debtors seek to sell substantially all of their assets. The objection deadline for the
Sale Motion was May 4, 2005.

In response to the Sale Motion, the Debtors have received 107 formal and
informal objections. In particular, objections to the relief sought in the Sale Motion were filed
by:

(1)  American Society of Composers, Authors and Publishers [Docket No.
2991 (“ASCAP” and the “ASCAP Objection”);

! The Debtors consist of the following entities: Maxide Acquisition, Inc., a Delaware corporation;

AEI Music Network, Inc., a Washington corporation; DMX Music, Inc., a Delaware corporation; and
Tempo Sound, Inc., an Oklahoma corporation.
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(2) Broadcast Music, Inc. [Dacket No, 309] (“BMTI” and the “BMI
Objection™);

3) UMG Recordings, Inc. [Docket No. 303] (“UMG” and the “UMG
Objection”);

(4)  The Harry Fox Agency, Inc. [Docket No. 302] (“Harry Fox™ and the
“Harry Fox Objection”);

5) Capitol Records, Inc., d/b/a EMI Music North America [Docket No. 308]
(“Capitol” and the “Capitol Objection”);

(6)  Sound Exchange, Inc. [Docket No. 307] (“Sound Exchange” and the
“Sound Exchange Objection”); and

()  The Official Committee of Unsecured Creditors [Docket No. 300] (the -
“Comumittee” and the “Committee Objection”).

By way of this motion (the “Motion”) and pursuant to Del. Bankr. L.R, 9006-1(d),
the Debtors seek leave from the Court to file the Omnibus Reply of the Debtors in Possession to
Certain Limited Objections to Debtors’ Motion to Sell Substantially All of Their Assets and for
Related Relief (the “Reply”) A true and correct copy of the Reply is attached hereto and
incorporated herein as Exhibit A.

The Debtors seeks to file the Reply in order to respond to certain issues raised in
the above-noted objections (the “Objections™) concerning successor liability, and other matters,
for which the Debtors believe a response is appropri-ate. The Debtors believe that the Reply will
aid the Court in adjudicating the Objections and help ensure that the current state of the law in
the Third Circuit on successor liability is before the Court and on the record.
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WHEREFORE, the Debtors respectfully request entry of an order granting the

Motion and authorizing the filing of the Reply.

Dated: May 6, 2005

SO ORDERED this day
of May, 2005

The Honorable Mary F, Walrath
Chief Judge, United States Bankruptcy
Court for the District of Delaware
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PACHULSKI, STANG, ZIEHL, YOUNG, JONES

& WEINTRAUB P.C.

Laura Davis Jones (ﬁar No. 2436)

Richard M. Pachulski (CA Bar No. 90073)
Brad R. Godshall (CA Bar No. 105438)

J. Rudy Freeman (CA Bar No. 188032)

Curtis A. Hehn (Bar No. 4264)

Sandra G. McLamb (Bar No. 4283)

919 North Market Street, 16th Floor

P.O. Box 8705

Wilmington, DE 19899-8705 (Courier 19801)
Telephone: (302) 652-4100

Facsimile: (302) 652-4400

Counsel for Debtors and Debtors in Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: ) Chapter 11
)
MAXIDE ACQUISITION, INC,, et al.,! )} Case No. 05-10429 (MFW)
) (Jointly Administered)
Debtors. )

[Re Docket Nos.: 299, 300, 302, 303, 307, 308, & 309]

OMNIBUS REPLY OF DEBTORS IN POSSESSION TO CERTAIN LIMITED
OBJECTIONS TO DEBTORS’ MOTION TO SELL SUBSTANTIALLY
ALL OF THEIR ASSETS AND FOR RELATED RELIEF

Debtors in possession Maxide Acquisition, Inc., et al. (the “Debtors™) hereby
respectfully submit this omnibus reply to the following objections to Debtors” Motion to Sell
Substantially All of Their Assets and for Related Relief (the “Sale Motion™):

(1) American Society of Composers, Authors and Publishers [Docket No.
299] (“ASCAP” and the “ASCAP Objection”);

(2)  Broadcast Music, Inc. [Docket No. 309] (“BMI” and the “BMI
Objection”);

3) UMG Recordings, Inc. [Docket No. 303} (“UMG” and the “UMG
Objection”);

(4)  The Harry Fox Agency, Inc. [Docket No. 302] (“Harry Fox” and the

“Harry Fox Objection”);

1 The Debtors consist of the following entities: Maxide Acquisition, Inc., a Delaware corporation; AEI Music
Network, Inc., 2 Washington corporation; DMX Music, Inc., a Delaware corporation; and Tempo Sound, Inc., an
Oklahoma corporation.
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(5)  Capitol Records, Inc., d/b/a EMI Music North America [Docket No. 308]
(“Capitol” and the “Capitol Objection”);
(6)  Sound Exchange, Inc. [Docket No. 307] (“Sound Exchange” and the
“Sound Exchange Objection”); and
(7)  The Official Committee of Unsecured Creditors [Docket No. 300} (the
“Committee” and the “Committee Objection’).2
In reply to the foregoing objections, Debtors respectfully represent as follows:

The ASCAP Objection

1. The ASCAP Objection requests that the Court eviscerate paragraph 16 of
the proposed Sale Order (“Paragraph 16” and the “Proposed Order”). Paragraph 16 generally
provides that the “Successful Bidder” for Debtors’ assets will not have successor liability for
obligations owing by the Debtors. ASCAP proposes that the Court include in the Sale Order
language that expressly preserves ASCAP’s right to assert at a later date that any Successful
Bidder has successor liability to ASCAP, notwithstanding Paragraph 16. See ASCAP Objection
at p. 6. The ASCAP Objection is meritless and should be overruled for the reasons set forth
below.

2. Bankruptcy Courts regularly protect asset purchasers from creditor claims

based on theories of “successor liability.”3 The justification behind this protection is obvious: If

2 Debtors have also received dozens of informal letters and “letter objections” to the Sale Motion that are not
addressed in this reply memorandum. Debtors will address the matters raised by these various other informal
*“objections™ at the hearing on the Sale Motion.

3 See. e.g., P.X.R. Centers, Inc., v. Commonwealth of Va. (In re P.K.R. Convalescent Centers, Inc.), 189 B.R. 90
(Bankr. E.D. Va. 1995); see also Wood v. CLC Corp. (In re CL.C Corp.}, 110 B.R. 335, 339 (Bankr. M.D. Tenn.
1990); Volvo White Truck Corp. v. Chambersburg Beverage, Inc. (In re White Motor Credit), 75 B.R. 944 (Bankr.

N.D. Ohio 1987); American Living Systems v. Benapfel (In re All Am. Of Ashburn, Inc.), 56 B.R. 186, 189-90
(Bankr. N.D. Ga. 1986), aff’d 805 F.2d 1515 (11" Cir. 1986).

2
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sales free and clear are not allowed and enforced, creditors will be encouraged to pursue more
lucrative non-bankruptcy remedies against the debtor’s successor, thereby attempting effectively
to obtain a priority over other similarly situated creditors. Such creditor maneuvering, if
permitted, would inevitably result in reduced prices offered for estate assets. Allowing successor
liability actions therefore would thwart the underlying purpose of the Bankruptcy Code, which is

to maximize the value of estate assets for equitable distribution to all creditors. See In re Trans

World Airlines, Inc., No. 01-0056 (PJW), 2001 WL 1820325, at *3 (Bankr. D. Del. March 27,

2001); WBOQ Partnership v. Commonwealth of Va. (In re WBQ Partnership), 189 B.R. 97, 99

(Bankr. E.D. Va. 1995).
3. Statutory authority also exists for granting “successor liability” protection
to a buyer of estate assets. Section 363 pernits sales free and clear of “interests” in property. In

In re Trans World Airlines, Inc., 322 F.3d 283 (3d Cir. 2003) (“TWA"), the Third Circuit ruled

that the phrase “any interest in such property” as used in section 363(f) encompasses not only in
rem interests in property, such as liens, but also interests which are connected to or arise from the
property being sold. The Third Circuit rejected the argument that the phrase “interest in
property” is limited to in rem interests, in part because to equate interest in property with only in
rem interests would be inconsistent witﬂ section 363(f)(3) which, by its language, contemplates
that a lien is but one type of interest. The Third Circuit also adopted the view that because the
claims in question were both subject to monetary valuation, the creditors could be compelled to
accept a money satisfaction of their interests and thus the property could be sold free and clear
under section 363(f)(5). As indicated above, the Third Circuit also noted that the Code’s priority

scheme supported its conclusion, stating that “in the context of a bankruptcy, these claims are, by
3

55084-001\DOCS_DE:107811.2





their nature, general unsecured claims and, as such, are accorded low priority. To allow the
claimants to assert successor liability claims against American while limiting other creditors’
recourse to the proceeds of the asset sale would be inconsistent with the Bankruptcy Code’s
priority scheme.” TWA, 322 F.3d at 292.4

4. ASCARP fails to mention TWA in the course of making its objection.
(ASCAP apparently recognizes that there is no general legal impediment to this Court protecting
the Successful Bidder from successor liability.) Instead, ASCAP argues that ASCAP should be
carved out from Paragraph 16, because Paragraph 16 allegedly “infringes on the jurisdiction of
the New York Court” that administers a consent decree (in respect of long-standing alleged anti-
trust violations by ASCAP and BMI) (the “Consent Decree” and the “New York Court”).

Specifically, ASCAP argues that:

“ASCAP may in the future wish to assert that it is not
obligated to issue new licenses to THP (or any other
successful bidder) because such party is a successor to the
Debtors. . . . Entry of the Proposed Order, as drafted, may
impair ASCAP’s ability to make this and other similar
assertions in the New York Court and, accordingly, would
deprive the New York Court of the power to interpret and
enforce . . . [the Consent Decree] with respect to these

disputes.”
ASCAP Objection at J 5.
5. ASCAP’s position is meritless for three reasons:

‘a. First, ASCAP’s “argument” that Paragraph 16 “may impair”

ASCAP’s ability sometime in the future to assert a successor liability claim against the

4 In an unpublished opinion, the Eighth Circuit has agreed with the Third Circuit’s analysis. Cibutka v.
Trans World Airlines, Inc., No.03-1992, 2004 WL 87695 (8™ Cir. Jan. 21, 2004).

4
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Successful Bidder is not “an argument” at all — it is simply a cémplaint that Paragraph 16
provides what it provides. Paragraph 16 obviously “may impair” ASCAP’s ability to make a
successor liability argument — that is the very purpose of the provision (as endorsed by TWA, et
al.).

b. Second, there is no logical reason why an alleged anti-trust violator
that has been forced to operate under a consent decree should be granted a special exemption
from a successor liability limitation. The Consent Decree was obviously formulated to protect
customers and potential customers of ASCAP (and objecting party BMI) from what the
Department of Tustice perceived to be anticompetitive conduct. ASCAP now argues that,
because of the fortuity of being forced to enter into a Consent Decree, it should uniquely be
entitled to attempt to extract monies from the Successful Bidder on a “successor liability” theory.
This is illogical and inappropriate under TWA.

c. Third and finally, Paragraph 16 does not impact upon the proper
administration of the Consent Decree. The Consent Decree (which is attached to the ASCAP
Objection) makes no mentjon of the concept of “successor liability.” The Consent Decree
contains no restriction on the jurisdiction of any other court to enter an order that might have
relevance to an issue that might be adjudicated some day pertaining to the Consent Decree.
ASCAP’s suggestion that Paragraph 16 somehow constitutes some sort of material intrusion or
impairment of the New York District Court’s jurisdiction therefore is groundless. ASCAP’s
position amounts to an argument that this Court is prohibited from issuing any order on any issue
that might create precedent in a hypothetical future litigation relating to the Consent Decree.

ASCAP cites no authority for such a proposition. TWA also suggests no such limitation on the
5
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Bankruptcy Court’s authority to limit successor liability. ASCAP’s position therefore has no
basis.

The BMI Objection

6. Like ASCAP, BMI is a music licensing agency operating under the
Consent Decree. BMI makes the same meritless “successor liability” objection made by
ASCAP. See BMI Objection at p. 7. BMI also goes one step further: BMI asks the Court to
render the successor liability issue moot by requiring Debtors to assume and assign the BMI
licenses to the Successful Bidder. BMI argues that this is necessary because, unless the BMI
licenses are assumed, the effect would be “to treat BMI songwriters, composers and music
publishers less favorably than other music licensors by dispensing with contract assumption
requirements.” Id. atp. 9.

7. BMI is attempting to rewrite the Bankruptcy Code. Debtors do propose to
assume and assign other music license agreements to the Successful Bidder. Assumption and
rejection decisions were/are driven by the Debtors’ [and Successful Bidder’s] business judgment.
There is a sound business judgment basis for each such decision. The prepetition delinquencies
alleged by BMI are substantial, making assumption of the BMI licenses economically
unfeasible.® The “discrimination” of which BMI complains is simply the effect of the business
analysis at the heart of every assumption or rejection decision.” This objection is therefore also

meritless.

5 TWA involved EEOC claims. The Third Circuit issued its opinion notwithstanding that the successor
liability restriction might limit issues that might later be adjudicated by the EEOC or the National Labor Relations
Board.

6 | Debtors do believe BMI’s assertion of amounts owing is extremely overstated.

1 BMI's argument therefore is meaningless,
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The UMG, Harry Fox and Capito! Objections

8. Harry Fox is a music; licensing agency which is not subject to the Consent
Decree. UMG and Capitol are record companies. Debtors hold music licensing rights with each
of these entities pursuant to executory license agreements.8

9. Each of these entities nonetheless objects to the assumption and
assignment of their licensing agreement, asserting that assignment over their objection is not
permissible under the Copyright Act (and therefore under Bankruptcy Code § 365(c)(i)). See
UMG Objection at p. 2; .Harry Fox Objection at p. 4; Capitol Objection at p. 3. The objections
are ‘presumably an attempt to use § 365(c)(i) to attempt to leverage the renegotiation of the
existing licensing agreements, notwithstanding Debtors’ longstanding performance under those
agreements.

10.  In any event, Debtors will not seek to assume and assign the respective
license agreements of UMG, Harry Fox and Capitol over the objection of those parties. Debtors
hope to reach consensual agreements with these objectors prior to the hearing on the Sale

Motion.

Sound Exchange Objection

11.  Sound Exchange also provides statutory licenses to the Debtors. Sound
Exchange also objects to the assumption and assignment of its licenses. Debtors, however, do
not propose to assume and assign the Sound Exchange licenses. This objection is therefore

irrelevant. Sound Exchange also objects to the sale on the following grounds:

8 As UMG points out in the UMG Objection, the UMG license terminated by its stated written terms in 2001.
The parties have nonetheless continued to operate under the license since that time.
7
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a. The Debtors may not sell, assign or transfer any ephemeral
phonorecords created pursuant to the Sound Exchange license;

b. Any purchaser of the Debtors’ assets will not be cntitléd to enjoy
the benefits of a “preexisting subscription service”; and

c. The Debtors must be required to maintain all books and records
relating to the payment of royalties and the making of transmissions pursuant to federal
regulations. Sound Exchange Objection at p. 20.

12.  Debtors will agree that they will not transfer any “ephemeral
phonorecords” to the extent prohibited by law. Sound Exchange’s second argument is simply
irrelevant — nothing in the Sale Order attempts to adjudicate what rate the Successful Bidder is
entitled to demand. With respect to Sound Exchange’s “document control” objection, the Asset
Purchase Agreement gives Debtors access to their books and records for two years. If Sound
Exchange so desires, Debtors will make copies of all records which Sound Exchange deems
necessary and maintain those records for three years, at Sound Exchange’s cost and expense.

The Committee Objection

13.  Finally, the Committee has filed an objection in respect of two points: the
distribution of sale proceeds and releases required by THP Capstar which the Committee
believes are inappropriate.

14.  Debtors’ lending group will address the proceeds distribution issue.
Debtors would simply point out, however, that the consensually negotiated debtor in possession

financing order (to which the Committee agreed) contains proceeds distribution provisions in
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favor of the lenders. The Committee’s current position appears inconsistent with those
provisions.

15.  The releases (“Releases”™) at issue are the release by the estates of (i)
subsidiaries of the Debtors (the equity in which is being acquired by the Successful Bidder), (ii)
parties who hold “Assumed Liabilities” under the Asset Purchase Agreement, (iii) counterparties
to “Assumed Contracts” under the Asset Purchase Agreement, and (iv) officers, directors,
employees or agents of any Debtor that are employed by the Successful Bidder immediately
following the closing. In respect of items (ii) and (iii) above, the Releases do not apply to claims
that are unrelated to the applicable Assumed Contract or Assumed Liability.

16.  The Releases are contained in the Sale Order because they are required by
Debtors’ stalking horse bidder — THP Capstar. The necessity of certain of the Releases is
obvious. It is unrealistic, for example, to expect a party to buy the equity in non-debtor
subsidiaries if the Debtors could then promptly sue the acquired companies on pre-existing
claims. No logically-thinking purchaser would enter into such a transaction. Simtlarly, to the
extent a buyer is assuming liabilities, the buyer naturally would want to ensure that such
liabilities would not subsequently increase by reason of the estates’ assertion of pre-existing
claims. Similarly, the assertion of claims by the estates relating to Assumed Contracts would
logically lead to potential additional liability that the purchaser would have to address under such
contracts.

17.  THP Capstar’s demand for releases of retained employees is admittedly
less standard. THP Capstar’s thinking was presumably that it does not want hired employees

distracted by future litigation threats. THP Capstar therefore requires the Release. The Release
9
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must simply be considered a “cost” of the transaction. (The employee release was not required
(and is not required) by the Debtors.)®

18.  Finally, the Debtors would point out that the Releases have been in the
Sale Order since the commencement of these cases. The Committee has had significant time to
ascertain any perceived value of the released claims. The Debtors are not aware of any
meaningful, valid claims that are being released. The value of any claims that have yet to be
uncovered by the Committee therefore should not be an impediment to approving the sale at this
time.

19.  For the foregoing reasons, Debtors respectfully request that the objections

be overruled where indicated above.

Dated: May 6, 2005
PACHULSKI, STANG, ZIEHL, YOUNG, JONES
& WEINTRAUB P.C.

Lot 27 2L

Laura Davis Jones (Bar No. 2436)
Richard M. Pachulski (CA Bar No. 90073)
Brad R. Godshall (CA Bar No. 105438)

J. Rudy Freeman (CA Bar No. 188032)
Courtis A. Hehn (Bar No. 4264)

Sandra G. McLamb (Bar No, 4283)

919 North Market Street, 16th Floor

P.O. Box 8705

Wilmington, DE 19899-8705 (Courier 19801)
Telephone: (302) 652-4100

Facsimile: (302) 652-4400

Counsel for Debtors and Debtors in Possession

9 Debtors would also point out that, as of the date hereof, none of Debtors’ directors or executive officers has
been offered any employment by THP Capstar.
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

X
Inre:
Chapter 7
MAXIDE ACQUISITION, INC., et al.,
Case No. 05-10429(MFW)
Jointly Administered
Debtors. :  Objection Deadline: 5/4/05 @ 4:00 p.m.
Hearing Date: 5/10/05 @ 1:00 p.m.
X

OBJECTION OF SOUNDEXCHANGE, INC., TO THE DEBTORS’
MOTION FOR, INTER ALIA, APPROVAL OF THE SALE OF SUBSTANTIALLY
ALL OF THEIR OPERATING ASSETS AND OTHER RELIEF
(RELATED TO DOCKET NOS. 16, 150 & 260)

SoundExchange, Inc. (“SoundExchange”), hereby objects to the Debtors’ motion
(the “Motion”) seeking, inter alia, this Court’s approval of the sale of substantially all of the

Debtors’ operating assets, and in support thereof states as follows:

I. INTRODUCTION

1. As more fully set forth below, SoundExchange, a non-profit Delaware
corporation, is the sole “Designated Agent” authorized by the United States Copyright Office to
receive statements of account, royalty payments and reports of use from entities, such as the

Debtors, that make digital audio transmissions of sound recordings’ under the statutory licenses

' A sound recording is defined in the Copyright Act as “a work that result[s] from the fixation of a series of
musical, spoken, or other sounds, but not including the sounds accompanying a motion picture or other audiovisual
work, regardless of the nature of the material objects, such as disks, tapes, or other phonorecords, in which they are
embodied.” 17 U.S.C. § 10]. A sound recording is distinct from a musical work, which refers to a composition —
the notes and lyrics — which may be incorporated into a sound recording. For example, when Songwriter writes
song X, which is later recorded by Artists A and B, each of A and B’s recordings of song X is a distinct copyrighted
sound recording, but the underlying musical work is the same in both recordings.

EXHIBIT -
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set forth in Section 114 of the Copyright Act, 17 U.S.C. § 114%d)(2) (the “Digital Transmission
License’), and that make ephemeral phonorecords3 of sound recordings (i.e., server copies)
under the statutory license set forth in Section 112 of the Copyright Act, 17 U.S.C. § 112(e) (the
“Ephemeral Recording License”).

2. SoundExchange is obligated by law to distribute the royalties it receives
from entities making transmissions under a Digital Transmission License, net of its costs for
royalty collection, distribution, enforcement and rate establishment, as follows: 50% to the
sound recording copyright owner, 45% to the featured recording artist, 2'4% to an independent
administrator of a fund established for the benefit of nonfeatured vocalists and 2%4% to an
independent administrator of a fund for the benefit of nonfeatured musicians. 17 U.S.C. §
114(g)(3)(A)-(D).

3. DMX Music, Inc. (“DMX”), a debtor herein, has operated or sought to
operate under the Digital Transmission and Ephemeral Recording Licenses for certain of its
activities. In lieu of obtaining statutory licenses and complying with all of the requirements
thereof, DMX would have to obtain consensual copyright licenses from the individual copyright
owners of the sound recordings it reproduces and transmits in order to avoid liability for
copyright infringement.

4. SoundExchange objects to the sale of substantially all of the Debtors’

operating assets on the following grounds:

% Copies of relevant statutes and regulations are attached hereto as Exhibit A.

3 “Phonorecords™ are defined in the Copyright Act as “material objects in which sounds, other than those
accompanying a motion picture or other andiovisual work, are fixed by any method now known or later developed,
and from which the sounds can be perceived, reproduced, or otherwise communicated, either directly or with the aid
of a machine or device. The term ‘phonorecords’ includes the material object in which the sounds are first fixed.”
17 U.S.C. § 101. When a sound recording on a Compact Disc is copied to a computer hard driver or server, the
reproduction of each individual sound recording on that hard drive is a separate phonorecord.

PHLEGAL: #1733703 v2 (115QF021.DOC)





a. the Debtors may not sell, assign or transfer any ephemeral phonorecords
created pursuant to a statutory license obtained under 17 U.S.C. § 112, or
created without a consensual license to do so;

b. the Debtors may not sell, assign or transfer non-exclusive, compulsory
copyright licenses pursuant to 17 U.S.C. §§ 112 and 114;

c. any purchaser of the Debtors’ assets will not be entitled to enjoy the
benefits of a “preexisting subscription service,” a class of statutory
licensee expressly limited by Congress, and pay the statutory royalties
available to such services, unless that purchaser independently satisfies the
statutory requirements to be a preexisting subscription service; and

d. the Debtors must be required to maintain all books and records relating to
the payment of royalties and the making of transmissions pursuant to
37 C.F.R. §§ 260.4(f), 262.4(i), 270.2(i), and 270.3(c)(6), to enable
SoundExchange to conduct andits pursvant to 37 C.F.R. §§ 260.5(b) &
262.6(b), to verify the royalty payments that were or should have been
made by the Debtors, as well as to preserve evidence necessary for any
infringement action brought by the copyright owners of the sound
recordings reproduced or transmitted by Debtors.

II. STATUTORY LICENSING
A. Licenses to Make Digital Transmissions and Ephemeral Phonorecords

5. In response to, inter alia, the ease and anonymity in copying sound
recordings over the Internet and other electronic media, Congress passed the Digital Performance
Right in Sound Recordings Act of 1995 (the “DPRA”). Pub. L. No. 104-39, 109 Stat. 336 (Nov.
1, 1995). The DPRA created for the first time an exclusive right for copyright owners of sound
recordings, subject to certain limitations, to perform publicly the sound recordings by means of
certain digital audio transmissions. One of the limitations on the new performance right was the
creation of a new statutory license, which would permit nonexempt, noninteractive digital
subscription services to publicly perform copyrighted sound recordings via such transmissions

upon meeting the requirements for the statutory license.
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6. An entity making certain types of digital transmissions to business
establishments was exempted from the requirement of obtaining a license — statutory or
consensual — to do so. The exempt transmissions are:

transmission{s] to a business establishment for use in the ordinary

course of its business: [pJrovided, [t]hat the business recipient does

not retransmit the transmission outside of its premises or the

immediately surrounding vicinity, and that the transmission does
not exceed the sound recording performance complement.

109 Stat. at 338 (codified at 17 U.S.C. § 114(d)(1)(C)(iv)). Services that make exempt
transmissions to a business establishment are generally referred to as Business Establishment
Services.

7. Although Business Establishment Services are exempt from ligbility for
any digital audio transmissions made pursuant to the exemption set forth in Section
114(d)(1)(C)(iv), 17 U.S.C. § 114(d)(1)(C)(iv), they are not exempt from the licensing
requirements for the making of ephemeral phonorecords of sound recordings, and are subject to
infringement liability if they do so without a license. The statutory license set forth in Section
112(e) of the Copyright Act grants Business Establishment Services a statutory license to make
multiple ephemeral phonorecords of copyrighted sound recordings to facilitate their exempt
transmissions provided that the conditions of the license, including the payment of royalties, are
satisfied. 17 U.S.C. § 112(e). If a Business Establishment Service does not wish to operate
under the Ephemeral Recording License created in Section 112(e), then it may seek consensual
copyright licenses from each individual copyright owner of the sound recordings it reproduces.”

8. The scope of the DPRA’s statutory license was expanded with the passage

of the Digital Millennium Copyright Act of 1998 (the “DMCA”), Pub. L. No. 105-304, 112 Stat.

4 On information and belief, DMX has obtained consensual copyright licenses to make
phonorecords of sound recordings for certain of its activities that are not eligible for statutory licensing.
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2860 (Oct. 28, 1998), to cover certain nonsubscription transmissions and certain transmissions
by preexisting satellite digital audio radio services. These new categories of services would also
be permitted to perform publicly a sound recording in accordance with the terms and rates of the
statutory license.

9. The DMCA also divided the services that were covered by the DPRA’s
statutory license into two groups. Under the DMCA, those digital subscription services that were
in existence and making transmissions on or before July 31, 1998 became known as “Preexisting
Subscription Services,” while digital subscription services that were launched subsequent to July
31, 1998 would be identified as “New Subscription Services.” See 17 U.S.C. § 114(j)(11) & (8).
As a result, following passage of the DMCA, there were four broad categories of services
eligible for Digital Transmission and Ephemeral Recording Licenses: eligible nonsubscription
transmission services; new subscription services; preexisting subscription services; and
preexisting satellite digital audio radio services. The fifth category of services, Business
Establishment Services, did not require a Digital Transmission License but could obtain an
Ephemeral Recording License.

10.  DMX has attempted to operate certain of its consumer activities as a
Preexisting Subscription Service and certain of its commercial activities as a Business
Establishment Service. Its Preexisting Subscription Service activities cover those instances
where it provides audio-only music channels to digital cable systems and satellite televisions
systems serving residential subscribers. Its Business Establishment Service activities involve
certain of the services it provides to commercial establishments.

11.  Upon information and belief, certain of the Debtors’ commercial activities

are eligible for the statutory Business Establishment Service Exemption, and therefore do not
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require a Digital Transmission License in order for the Debtors to perform publicly sound
recordings via digital transmissions. If the Debtors’ Business Establishment Service activities
involve the making of multiple ephemeral phonorecords of sound recordings, the service will
need a license for such phonorecords — either a consensual license or the Ephemeral Recording
License. In the absence of such a license, Debtors may be subject to liability for copyright
infringement.

12. The Debtors’ digital transmissions to satellite and cable television
systems, which are part of their consumer activities, do not qualify for the statutory Business
Establishment Service Exemption, and, in order to avoid liability by copyright infringement,
such transmissions and any ephemeral phonorecords created to facilitate such transmissions,
must either be made pursuant to consensual licensing agreements from individual sound

recording copyright owners or under the Digital Transmission and Ephemeral Recording

Licenses.
B. Preexisting Subscription Services Receive Preferential Rates On Digital
Transmission and Ephemeral Recording Licenses.
13.  Section 114(;)(11) of the Copyright Act defines a Preexisting Subscription
Service as:

a service that performs sound recordings by means of
noninteractive audio-only subscription digital audio transmissions,
which was in existence and was making such transmissions to the
public for a fee on or before July 31,1998 . ..

17 U.S.C. § 114G)(11).

14.  In the absence of voluntarily negotiated rates, the royalty rates to be paid
by Preexisting Subscription Services operating under the Digital Transmission License are
established to achieve the objectives set forth in Section 801(b)(1) of the Copyright Act. 17

U.S.C. § 801(b)(1). The Section 801(b)(1) standard does not require Preexisting Subscription

6-
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Services to pay royalty rates that would have been paid in the free market between a willing
buyer and a willing seller and has resulted in below-market royalty rates being paid by the
Preexisting Subscription Services. Compare 17 U.S.C. § 801(b)(1) (requiring rates set for
Preexisting Subscription Services to, infer alia, “minimize any disruptive impact on the structure
of the industries involved and on generally prevailing industry practices™), with 17 U.S.C. §
114(£)(2)(B) (requiring rates for other services to “most clearly represent the rates and terms that
would have been negotiated in the marketplace between a willing buyer and a willing seller”);
see also Determination of Reasonable Rates and Terms for the Digital Performance of Sound
Recordings, 63 FR 25,394, 25,399 (May 8, 1998) (codified at 37 C.F.R. § 260.1 et seq.). Only
five of the more than one thousand services that have elected to operate under the Digital
Transmission Licenses are eligible by law for the below-market standard: three services that
qualify as Preexisting Subscription Services and two services that qualify as preexisting satellite
digital audio radio services.

15.  Upon information and belief, the Debtors’ consumer service is one of the
three services that satisfies the statutory requirements for a Preexisting Subscription Service, and
would therefore be entitled to below-market royalty rates.

C. Reporting Requirements and Audit Rights
COMMERCIAL DIVISION

16.  The royalty rates and other non-payment obligations owed by a service
making exempt transmissions to a business establishment (i.e., a service that does not require a
Digital Transmission License but operates under an Ephemeral Recording License), are set forth

in 37 C.F.R. § 262.1 et seq. To the extent the Debtors hold or held an Ephemeral Recording

PHLEGAL: #1733703 v2 (115QF02!.00C)





License to facilitate exempt transmissions to business establishments,” such license would be
governed by this regulation (the “Commercial Ephemeral Recording License”™).

17.  Section 262.4(a) requires a Business Establishment Service availing itself
of a Commercial Ephemeral Recording License to make the required royalty payments for the
making of multiple ephemeral phonorecords to the Designated Agent, SoundExchange. 37
C.F.R. §262.4(a). In addition to the payment of any royalties that may be due, a Business
Establishment Service must, within 45-days after the end of each month during which it is
operating under a Commercial Ephemeral Recording License, deliver to SoundExchange a
statement of account containing the information set forth in Section 262.4(f), which must
include, inter alia, “[s]Juch information as is necessary to calculate the accompanying royalty
payment, or if no payment is owed for the month, to calculate any portion of the minimum fee
recouped during the month.” 37 C.F.R. § 262.4(f).

18.  Under existing regulations, only the Designated Agent, SoundExchange,
may conduct an audit of a Business Establishment Service, upon reasonable notice and during
reasonable business hours, once a year during any given calendar year, for any or all of the prior
3 calendar years. 37 C.F.R. § 262.6(b).

19. A Business Establishment Service is required to retain its books and
records relating to the payment, collection and distribution of royalty payments for a period of

not less than 3 years. 37 C.F.R. § 262.4(1). It must also use commercially reasonable efforts to

’ Sections 112 and 114 of the Copyright Act, and the regulations promulgated thereunder, require a
statutory licensee to comply with certain conditions. See 17 U.S.C. § 112(e)(1)(A)-(D). If a statutory licensee fails
to comply with the conditions of the license, then it may be subject to liability for infringement to each copyright
owner whose recordings it reproduced. SoundExchange is the Designated Agent responsible for collecting the
royalty payments owed by certain statutory licensees pursuant to the statutory licenses created by Section 112 and
114 of the Copyright Act. Nothing in this Objection shall constitute a waiver of, or any other bar to or restriction
upon, the rights of the copyright owners to assert that the Debtors did not properly obtain and retain necessary
licenses, and to seck damages for infringement.
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. obtain or to provide access to any relevant books and records maintained by third parties for the
purpose of any audit conducted by the Designated Agent. 37 C.F.R. § 262.6(d).

CONSUMER DIVISION

20.  The royalty rates and other obligations owed by Preexisting Subscription
Services for their enjoyment of the benefits of the Digital Transmission and Ephemeral
Recording Licenses are set forth in 37 C.F.R. § 260.1 ef seq. To the extent the Debtors hold or
held Digital Transmission and Ephemeral Recording Licenses in connection with their consumer
division,® such licenses would be governed by this regulation (the Digital Transmission and
Ephemeral Recording Licenses held by a Preexisting Subscription Service, collectively, the
“PES License”, and the holder thereof, the “PES Licensee”).

21. A PES Licensee must submit monthly statements of account to the
Designated Agent, SoundExchange, which includes information that is necessary to verify the

‘ accompanying royalty payment. 37 C.F.R. § 260.4(b) & (c).

22.  An interested party, defined as, inter alia, an individual copyright owner
entitled to receive royalty payments or the Designated Agent, may audit the PES Licensee, for
the purpose of verifying the royalty payments made by such Licensee, once during any given
calendar year. 37 C.R.F. § 260.5(b).

23. A PES Licensee must maintain its books and records relating to the
royalty payments, in accordance with generally accepted accounting principles, for a period of

three years. 37 C.F.R. § 260.4(f).

6 See footnote 5.

@ 5
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D. SoundExchange

24.  SoundExchange is the sole entity designated in Copyright Office
regulations to collect royalty payments directly from holders of Digital Transmission and
Ephemeral Recording Licensees, including from Business Establishment Services and from
Preexisting Subscription Services. SoundExchange is further obligated to distribute those
royalties to the sound recording copyright owners and performers entitled by statute to such
royalties. SoundExchange has the right under federal regulations to audit statutory licensees to
verify the amount of the royalties owed pursuant to a Digital Transmission or Ephemeral

Recording License. See 37 C.F.R. §§ 262.6 & 260.5.

III.  ARGUMENT

A. The Debtors May Not Sell, Transfer or Assign Ephemeral Phonorecords
Created Pursuant to the Ephemeral Recording License.

25.  The ephemeral phonorecords authorized to be made and used pursuant to
the Ephemeral Recording License are intended solely to facilitate the digital audio
transmission of a sound recording transmitted to the public under the limitation on exclusive
rights specified by Section 114(d)(1)(C)(iv) of the Copyright Act, 17 U.S.C. § 114(d)(1)(C)(iv)
(Business Establishment Service transmissions) or under a statutory license in accordance with
Section 114(f) of the Copyright Act, 17 U.S.C. § 114(f). 17 U.S.C. § 112(e)(1). The Ephemeral
Recording License does not grant a licensee the right to create and sell the ephemeral
phonorecords.

26.  When Congress granted the statutory license to create copies of
copyrighted sound recordings, it provided explicit limitations on the rights obtained by the
Ephemeral Recording Licensee. Pursuant to Section 112, an entity “is entitled to a statutory

license, . . . if the following conditions are satisfied”:

-10-
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(A) The [ephemeral phonorecord] is retained and used solely
by the transmitting organization that made it, and no further
[ephemeral phonorecords] are reproduced from it.

(B) The [ephemeral phonorecord] is used solely for the
transmitting organization’s own transmissions originating in the

United States under a statutory license in accordance with section
114(f) or the limitation on exclusive rights specified by section

114(d)(1)(C)(iv).

(C) Unless preserved exclusively for purposes of archival
preservation, the [ephemeral phonorecord] is destroyed within 6
months from the date the sound recording was first
transmitted to the public using the [ephemeral phonorecord].

17 U.S.C. § 112(e)(1) (emphasis added).

27.  Thus, the grant of an Ephemeral Recording License does not give a
Licensee any right to sell, transfer or assign any of the ephemeral phonorecords it made.
Furthermore, the holder of the Ephemeral Recording License must destroy each ephemeral
phonorecord of a sound recording within 6 months from the first transmission of the sound
recording using the ephemeral phonorecord, unless it is being preserved solely for archival
preservation. See id,; 37 C.F.R. §§ 260.1 & 262.1.

28.  To the extent the Debtors held Ephemeral Recording Licenses,’ they never
had the right to sell, transfer and assign any of the ephemeral phonorecords they made. The
Ephemeral Recording License grants only the right to make and use, for a limited time period,
ephemeral phonorecords.

29.  Upon information and belief, the Debtors have not been destroying their
ephemeral phonorecords within 6 months of the initial transmissions made from such ephemeral

phonorecords. To the extent the Debtors continue to have ephemeral phonorecords that were

7 Nothing in this Objection shall constitute an admission that the Debtors had properly complied
with the necessary regulations for obtaining Ephemeral Recording Licenses for any or all of the sound recordings for
which they have made ephemeral phonorecords.
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used to initiate transmissions more than 6 months ago, and are not being kept solely for archival
purposes, such phonorecords are infringing upon the copyright owners’ rights.

30.  "To the extent that [a property] interest is limited in the hands of the
debtor, it is equally limited in the hands of the estate...." In re Southwest Citizens Org. for
Poverty Elim., 91 B.R. 278, 281 (Bankr. D.N.J. 1988) (citing 124 Cong.Rec. H11096 (daily ed.
Sept. 28, 1978)). The Debtors’ property interest in the ephemeral phonorecords as of the date the
bankruptey cases were commenced did not include the right to sell, transfer or assign the
ephemeral phonorecords. Therefore, the estates’ interests in the ephemeral phonorecords are
likewise limited, and the estates do not have the power to sell the ephemeral phonorecords.

31.  Section 363(f) of the Bankruptcy Code further prohibits the transfer of any
of the ephemeral phonorecords made by the Debtors. This section provides:

The trustee may sell property . . . free and clear of any interest in
such property of an entity other than the estate, only if -

(1) applicable nonbankruptcy law permits sale of such property
free and clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such property is to
be sold is greater than the aggregate value of all liens on such

property;
(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such interest.

11 U.S.C. § 363(f).
32.  Applicable nonbankruptcy law — 17 U.S.C. § 112(¢e) — prohibits the sale

and transfer of the ephemeral phonorecords made pursuant to an Ephemeral Recording License.

The Debtors have not obtained the consent of the thousands of copyright owners whose
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recordings they have reproduced for the sale of the ephemeral phonorecords, and the copyright
owners cannot be forced to accept a money satisfaction in lieu of their right to enjoin or
otherwise prevent any acts of infringement with respect to their copyright interests. See 17
U.S.C. § 502 (copyright holder may obtain injunction enjoining infringing activities).

33.  Bankruptcy courts refuse to authorize the unlicensed sale of copyrighted
works. In Audiofidelity Enterprises, Inc. v. Conrad Music (In Re Audiofidelity Enterprises, Inc.),
103 B.R. 544 (Bankr. D.N.J. 1989), the court refused to authorize the sale of records containing
copyrighted works where, prior to the filing of the bankruptcy case, the debtor had entered into a
consent judgment, which made specific findings that the debtor had infringed the copyright
owners’ rights, and that permanently enjoined the debtor from selling the infringing records.
Rather, the Audiofidelity court ordered that the records be destroyed, even though the inventory
was valued at $300,000. Id. at 548.

34. In In re Pilz Compact Disc, Inc., 229 B.R. 630 (Bankr. E.D.Pa. 1999), the
bankruptcy court permitted the chapter 7 trustee to abandon the debtor’s phonorecords, finding
that the trustee would not be able to sell the records without infringing the copyright owners’
rights.

35.  In Sony Music Entertainment, Inc. v. The Clark Entertainment Group, Inc.
(In re The Clark Entertainment Group, Inc.), 183 B.R. 73 (Bankr. D.N.J. 1995), the debtor
lawfully owned sound recordings, but did not have the right to make copies of the sound
recordings for sale and distribution. The court refused to authorize the debtor to sell the sound
recordings to a purchaser who would copy and distribute the recordings. However, the court
recognized that the debtor could lawfully sell the rights it owned in the sound recordings, i.e. the

right to possession and use.
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36.  Therefore, this Court should not permit the Debtors to sell any ephemeral
phonorecords in violation of the express terms of the requirements and conditions of Ephemeral
Recording Licenses. Any such sale would constitute copyright infringement. In addition, to the
extent the Debtors have ephemeral phonorecords that were required to be destroyed, these
phonorecords already constitute infringing articles, to which the Debtors have no right even to
maintain or use for their own purposes.

37.  Finally, the purchaser of the Debtors’ assets will be unable to utilize the
Debtors’ ephemeral phonorecords absent the consent of thousands of individual copyright
owners. The purchaser will be unable to obtain an Ephemeral Recording License in its own right
for the use of Débtors’ ephemeral phonorecords because it will fail to meet each of the
requirements for such license, including, inter alia, the requirement that it retain and use only
those ephemeral phonorecords that it made.

38.  Therefore, SoundExchange respectfully requests that this Court deny the
Motion to the extent that it seeks to sell, assign or transfer any ephemeral phonorecords made by
the Debtors pursuant to an Ephemeral Recording License.

B. The Debtors May Not Assume and Assign Any Digital Transmission or
Ephemeral Recording License.

39.  The Debtors have informed SoundExchange that they do not intend to
transfer any of their Digital Transmission or Ephemeral Recording Licenses. To the extent that
the actual purchase agreement or sale order for which the Debtors seek approval contemplates
the sale or assignment of such licenses, however, SoundExchange objects thereto.

40. Courts in the Third Circuit follow the general rule that copyright licenses

are executory contracts within the meaning of Section 365(c). In re Golden Books, 269 B.R.
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300, 308 (Bankr, D. Del. 2001); In re Access Beyond Tech, Inc., 237 B.R. 32, 43 (Bankr. D. Del.
1999); In re Valley Media, 279 B.R. 105, 135 (Bankr. D. Del. 2002).

41. A contract is executory if the obligations of the debtor and the non-debtor
party to the contract are so far unperformed that the failure of either to complete the performance
would constitute a material breach excusing the other from performing. In re Columbia Gas
Sys., 50 F.3d 233, 239 (3d Cir.1995); Sharon Steel Corp. v. Nat'l Fuel Gas Distrib. Corp., 872
F.2d 36, 38-39 (3d Cir.1989); In re Sunterra Corp., 361 F.3d 257, 264 (4th Cir.2004).

42, Applying this definition of executory contracts, courts generally have
found intellectual property licenses, including copyright licenses, to be “executory” within the
meaning of section 365(c) because the licensor must refrain from suing the licensee, and the
licensee has payment and reporting obligations. See e.g., In re Valley Media, 279 B.R. at 135.

43.  Absent the consent of the non-debtor party to such contract, Section 365
prohibits the assumption or assignment of an executory contract if applicable non-bankruptcy
law prohibits such assignment. 11 U.S.C. § 365(c)(1).

44.  Sections 112 and 114 of the Copyright Act do not permit the compulsory
licenses granted thereunder to be assigned. See 17 U.S.C. §§ 112 & 114. Furthermore, federal
law prohibits the assignment of non-exclusive copyright licenses. In re Valley Media, 279 B.R.
at 136; Allman v. Capricorn Records, 42 Fed. Appx. 82,2002 WL 1579899 *1 (9th Cir. 2002);
In Neva, Inc. v. Christian Duplications Int’l., Inc., 743 F.Supp.1533, 1545-46 (M.D. Fla. 1990)
(determining that a copyright license agreement that did not include a restriction on the transfer
of ownership nevertheless could not be assigned because the licensee merely received a license

in the sound recordings and had no right to resell, sublicense, or assign its rights in the license).

-15-

PHLEGAL: #1733703 v2 (115QF02!.p0OC)





45.  Therefore, absent the consent of each holder of a copyright pertaining to
any Digital Transmission or Ephemeral Recording License held by the Debtors, the Debtors may
not assume or assign such license. See Harris v. Emus Records Corp., 734 F.2d 1329, 1333 (9th
Cir. 1984) (“It has been held that a copyright licensee is a “bare licensee . . . without any right to
assign its privilege.”) (citing Ilyin v. Avon Publications, Inc., 144 F. Supp. 368,372 (S.D.N.Y.
1956), and Mills Music, Inc. v. Cromwell Music, Inc., 126 F. Supp. 54 (S.D.N.Y. 1954)); M.
Nimmer, Nimmer on Copyright § 10.01{c}[4] (1983) (“a licensee . . . had no right to re-sell or
sublicense the rights acquired unless he has been expressly authorized to do so0.”).

46.  To the extent the Debtors are seeking authorization to transfer any Digital
Transmission or Ephemeral Recording License, SoundExchange requests that this Court deny
such request.

C. Any Purchaser of the Debtors’ Assets Will Not Be Entitled to the Debtors’
Preexisting Subscription Service Rate.

47.  DMX is one of only three services that qualifies as a Preexisting
Subscription Service for certain of its transmissions, and therefore the royalty rates it pays on its
PES Licenses are more favorable than the rates set for services that do not qualify as a
Preexisting Subscription Service.

48. As discussed above, the PES Licenses cannot be (and according to
representations made by the Debtors, will not be) assumed and assigned to the potential
purchaser.

49.  Any purchaser of the Debtors’ assets, to the extent it seeks statutory
licenses to make ephemeral phonorecords or digital audio transmissions of sound recordings
under Sections 112 and 114 of the Copyright Act, cannot qualify as a Preexisting Subscription
Service merely because it has purchased the Debtors’ assets. Absent meeting the statutory

_16-

PHLEGAL: #1733703 v2 (115QF02!.DOC)





requirements for a Preexisting Subscription Service in its own right, such purchaser will be
required to pay royalty rates established for new subscription services, assuming the
transmissions are only available on a subscription basis.

50.  To qualify as a Preexisting Subscription Service, the purchaser of the
Debtors’ assets must be “a service that performs sound recordings by means of noninteractive
audio-only subscription digital audio transmissions, which was in existence and was making
such transmissions to the public for a fee on or before July 31, 1998 .. .” 17 U.S.C. § 114()(11).

St SoundExchange requests that, to the extent the Debtors seek to transfer to
the purchaser any alleged right to pay the Preexisting Subscription Service royalty rate, this
Court deny such request.

D. The Debtors and the Purchaser Are Required To Maintain Their Books And
Records Pursuant to Applicable Federal Regulations.

52.  The Debtors have engaged in the public performance of sound recordings
via digital audio transmissions during the past three calendar years, and, upon information and
belief, have created ephemeral phonorecords to facilitate such transmissions. Based upon
SoundExchange’s present knowledge of the Debtors’ structure, the Debtors were required to
obtain licenses for such activities, other than exempt transmissions to business establishments
(which do not require a Digital Transmission License). The Debtors had a statutory right to
Digital Transmission and Ephemeral Recording Licenses only upon meeting and continuing to

comply with the statutory and regulatory requirements.
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53.  The Debtors have made royalty payments to SoundExchange, as the
Designated Agent, for certain of its activities for which it could have obtained Digital
Transmission and/or Ephemeral Recording Licenses.®

54.  Pursuant to the regulations governing such compulsory licenses, the
Debtors must maintain their books and records relating to the royalty payments for a period of no
less than three years. See 37 C.F.R. § 262.4(f) & 262.4(i).

55.  To the extent the Debtors seek authority to sell, transfer and assign its
books and records relating to the royalty payments made or otherwise owing for the three-year
period preceding the sale, such sale and transfer would violate federal regulations governing
Digital Transmission and Ephemeral Recording Licenses.

56.  Therefore, SoundExchange respectfully requests that this Court require the
Debtors to retain and maintain copies of all books and records relating to the royalty payments
made or otherwise owing for the three-year period preceding the sale.

57.  Inaddition, the Debtor must use commercially reasonable efforts to obtain
or provide access to any relevant books and records maintained by third parties.

37 C.F.R. § 262.6(d).

58.  Therefore, SoundExchange respectfully requests that any order approving

the sale of such books and records of the Debtors require the purchaser thereof to maintain such

books and records for a period of not less than 3 years, and to provide reasonable access to the

8 Upon information and belief, the Debtors have failed to pay all of the required royalty amounts.

To the extent the failure to make such royalty payments does not render the Debtors liable for infringement,
SoundExchange will assert claims, as the Designated Agent, for such uvnpaid royalty payments. The individual
copyright owners whose works were reproduced or transmitted may, however, elect to file and assert infringement
claims against the Debtors. In connection with any claims or other rights that SoundExchange may assert on behalf
of its constituents, Sound Exchange hereby reserves the right to audit the Debtors or to take discovery of the Debtors
in a manner, and to the extent, permitted by law.
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Debtors in connection with any audit undertaken by SoundExchange, or any other interested
party, in connection with any Digital Transmission or Ephemeral Recording License.

59.  This is especially critical in the present case, where the Debtors failed to
make any royalty payments pursuant to their purported Ephemeral Recording License in
connection with their Business Establishment Service activities for the period January 1, 2003
through February 13, 2005.° SoundExchange must be able to audit the Debtors’ books and
records to determine the amount of the pre-petition unpaid royalty payments the Debtors are
obligated to pay to it, for the benefit of the copyright owners and performing artists. 37 C.F.R.
§262.6(b).

60.  In addition, the pleadings and statements filed in the present bankruptcy.
proceeding have raised concerns that the amount of royalty payments paid by the Debtors in
connection with their purported PES License were for less than the amount actually owing to
SoundExchange as the Designated Agent under Copyright Office regulations. SoundExchange
must be able to audit the Debtors books and records to determine the amount of any unpaid
royalties. 37 C.F.R. § 260.5(b).

61.  The individual copyright owners may assert claims against the Debtors for
copyright infringement, asserting that the Debtors never obtained, or failed to maintain, the
necessary Digital Transmission and Ephemeral Recording Licenses. The maintenance and

retention of the Debtors’ books and records will be necessary to pursue such claims.

s Section 112(e)(7){A) of the Copyright Act provides that “[a]ny person who wishes to make a

phonorecords of a sound recording under a statutory license in accordance with this subsection may do so without

infringing the exclusive right of the copyright owner of the sound recording under section 106(1) (1) by complying
with such notice requirements as the Librarian of Congress shall prescribe by regulation and by paying royalty fees
in accordance with this subsection . . .” 17 U.S.C. § 112(e)(7)(A) (emphasis added).
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WHEREFORE, SoundExchange respectfully requests that this Court enter an
order:

(a) prohibiting the Debtors from selling, transferring or assigning any
ephemeral phonorecords that they made, and currently, lawfully retain, pursuant to a purported
Ephemeral Recording License;

(b)  prohibiting the Debtors from selling, transferring or assigning any
ephemeral phonorecords that they were and are required to destroy pursuant to the express
requirements of any purported Ephemeral Recording License;

©) prohibiting the Debtors from selling, transferring or assigning any
unlicensed ephemeral phonorecords, to the extent such phonorecords were made without a
license, statutory or otherwise, to make such recordings;

(d) prohibiting the Debtors from assuming,assigning, selling or transferring
any Digital Transmission or Ephemeral Recording Licenses they hold;

(e) prohibiting the Debtors from selling, transferring, or assigning to a
purchaser any purported right to pay the Preexisting Subscription Service royalty rate for any
digital audio transmissions of sound recordings or the making of any ephemeral phonorecords
under Sections 114 and 112 of the Copyright Act, respectively;

€3] requiring the Debtors to retain and maintain the originals, or a complete
copy, of all books and records relating to any royalty payments paid or owing pursuant to any
Digital Transmission or Ephemeral Recording License held by the Debtors, for the three-year
period preceding the sale;

(g) requiring the ultimate purchaser(s) of the Debtors’ assets to maintain and

make reasonably available all of the Debtors’ books and records received by such purchaser(s)
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relating to any royalty payments paid or owing pursuant to any Digital Transmission or
Ephemeral Recording License, for the three-year period preceding the sale; and
(h) granting such other and further relief as the Court deems just.

Dated: May 4, 2005

PEPPER HAMILTON LLP

/s/David B. Stratton

David B. Stratton (Bar. No. 960)
Henry J. Jaffe (Bar No. 2987)
Hercules Plaza, Suite 5100

1313 Market Street

P.O. Box 1709

Wilmington, DE 19899-1709
(302) 777-6500

and

Linda J. Casey

Pepper Hamilton LLP

3000 Two Logan Square
Eighteenth and Arch Streets
Philadelphia, PA 19103-2799
(215) 981-4000

and

Gary R. Greenstein

General Counsel

SoundExchange, Inc.

1330 Connecticut Avenue, N.W., Suite 330
Washington, DC 20036

(202) 828-0126

Attorneys for SoundExchange, Inc.
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preferences against these employees, in which case, I'd like to

know what they are, and how much they are, and what is being
paid for them because that will go to the issue of the
allocation of the sale proceeds as well. So, on this record, I
don’t think I can approve that aspect of if. Do we have
another 1issue?

MR, GODSHALL: Well, Your Honor,‘in that event, I
guess, the buyer, Capstar, 1s going to have a decision, and I
think it make sense to go through the rest of the objections,
s0 we can decide -- determine if there are other decisions and

other key points that Capstar is going to have to assess.

T

THECOURT+ ALl right:

MR. GODSHALL: Your Honor -- next, Your Honor, we
take up the objection of Sound Exchange. Sound Exchange is an
entity, Your Honor, with which the debtors have a statutory
license, with respect to Afemerol Phono Records. Their
objection has four pieces, Your Honor, First, they object that
we cannot assign their statutory license, and we never intended
to do so. So, that aspect of the objection, I believe, is
resolved.

Second, Your Honor, Sound Exchange objected that we
could not transfer Afemoral Phono Records without the consent
of Copyright Holders, which means we will have to destroy
property, and the buyer will have to create it, unless licenses

are obtained.
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Your Honor, we have agreed on language to put into

the order on that subject. 8o, I believe that aspect of the
objection is also resolved.

THE COURT: OQkay.

MR. GODSHALL: All right. The third aspect of the
Sound Exchange objection was a request that this Court issue
findings or rulings concerning the amount of the rate that can
be charged to Capstar. I believe Sound Exchange -- well, I
believe that aspect of the objection is being withdrawn. I
think Sound Exchange was only asking for that in reaction to a
thought that we were asking for some other ruling, and I think
that aspect -- I believe that aspect of the objection is
withdrawn,

Which leads us, then, tc the fourth aspect of the
objection, Your Honor, which is records retention. Your Honor,
under the asset purchase agreement, the debtor has access to
its books and records for the purpose of administering this
estate for two years. It’'s my understanding that under the --
under the statutes, the debtor has an obligation to maintain
records going back three years, concerning its use of the
statutary license,.

Your Honor, we think the issue before Your Honor is
whether or not this agreement is in vioclation of law. We don’t
think it is. We have two years to obtain access to, and if

necessary, I suppose, if the law requires, provide to Sound
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Exchange, whatever documents they need. Under the APA, the

buyer is not permitted to destroy those records, and we will
rely on our access --

THE COURT: Ever?

MR, GODSHALL; Not until aftrer the two year period,
Your Honor.

THE COURT: Thank you. All right.

MR. GODSHALL: Yes. And, so, Your Henor, as far as
we're concerned, this agreement is in compliance with law, and
that should end the issue. I think Sound Exchange wants
something more. I believe they want affirmative covenants from
the buyer, that the buyer will maintain, for their benefit, the
record, or something to that effect but, Your Honor, that
shouldn’t be the issue here today. The issue 1s whether this
agreement is in accordance with law. It puts us in violation
of law, I don’t think Sound Exchange suggests it does. So, to
require us to put -~ to regquire the inclusion in the order of
affirmative obligations going far beyond the agreement just
because they have a concern that someday they might want
records, and someone might violate the law and not give those
records to them, we think is an inappropriate request, but we
think that’s, sort of, the nature of the objection here.

THE COURT: Let me hear from Sound Exchange,

MR. STRATTON:; Good afternoon, Your Honor. David

Stratton for Sound Exchange. Your Honor, Mr. Godshall, I
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think, got most of it right, with respect to the issues that we

have resolved. I think it might be helpful to explain -~ put
this in a context a little bit so0 you can understand why we're
concerned about the issues that we’ve raised. The debtor, Your
Honor, as you probably already know, operated, or at least
purported to operate under certain copyright licenges granted
by thg Federal Copyright Act, Sound Exchange, for it’s part,
is a non-profit cooperation that’s autherized by the copyright
office to receive royalties on behalf of the copyright owners,
and to receive statements of account, which are, sort of, a
reconciliation of what’s due, and also to conduct audits of the
businesses who are entitled to these statutory licenses so that
it could be determined whether or not the royalties that had
been pald were proper or properly calculated.

As Mr. Godshall indicated, we had filed an objection
that raised four igsues. Two of them have been resolved with
language that I understand the bank, and the buyer, and the
debtors have agreed to include in the sale order, which,
specifically, says a coup_e of things. One, that the licenses
provided for in Sections 1112 and 1114 of the Copyright Act,
were not being transferred to the buyer.

And, two, the Afemoral Phono Records ~- if 1 had
about 2C minutes, I'd try to explain what that is, but it’s
really not important. I think it buys a bunch of CD"s. It

won’t be transferred to the buyer, unless the copyright owners
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to those recordings consent, which means the owners of the

copyright, and the buyers -- and they’ve already indicated
they’re willing to do this, will sit down and work out an
arrangement, or not, under which the transfer will take place.
If no arrangement is made, they’re not being transferred as
part of this asset purchase agreement.

Whick leaves us with one issue, which is the record
keeping issue. Federal regulations specifically impose an
obligation on this licensee to maintain records, which would
permit Sound Exchange to conduct audits of its operations going
back not less then three years. 8o, 2o say there is no
obligation and that the asset purchase agreement 1is not
inconsistent with any law is not correct. There is an
affirmative obligation, created by federal law, which the
bankruptcy code, as near as I can read it, doesn’t eviscerate
Qr obviate.

Bng this isn't just a theoretical concern. 1It's a
real concern, because for the more than two years prior to the
filing of this bankruptcy, the debtor was not paying certain of
its royalties, and we believe the debtor was not calculating
and paying other royalties properly. So, this is an issue
which, in fact, we had already teed up, if you will, by issuing
a notice of our intent to audit prior to the filing.

Now, the debtor, in our discussions, in our effort to

resolve this, basically, says, the asset purchase agreement
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says what it says. If they ask for records, we’re comfortable

in relying on our ability to gain access. But, that doesn't
really solve the problem from our perspective, and then here’s
why. There’s no affirmative obligation that is owed to Sound
Exchange, on the buyer’s part, tc maintain the records.
There’s no affirmative obligation on the debtor’s part, or the
buyer’s part to permit Sound Exchange access to those records.
So, what we’re looking at, potentially, Your Honor, and our
concern is, nobody -- it wasn’t wy problem, I didn’/t maintain
the records. That's the debtor’s problem, If you want to
pursué'a claim against the debtor, pursue a claim against the
debtor. That’s the buyer speaking.

or, we ask for access. We ask to conduct an audit,
and we’re then faced with an expensive process of pursuing
discovery through this Court to, essentially, chasing our tails
around trying to get access to records, which, by federal law,
we’re entitled to.

So, what’s the solution, Well, the debtor’s solution
is, the agreement says what it says. We’ll deal with the
problem later on, which doesn’t really solve our problem, I
have two suggestions to the Court, neither of which, I think,
creates an unreasonable obligation on the debtor’s part or the
buyer’s part, the first of which would be to, as a condition to
approving the sale, simply require the buyer to do what it’s

going to do anyhow, which is to maintain -- we hope it will do,
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excuse me, maintain these records, and to permit us direct

access to them in accordance with federal regulation.

Alternative, require that the debtor provide us
access with the records, notwithstanding that they’ve been
sold. The debtor has the means to accomplish that through it's
asset purchase agreement, to which we are not a party, and that
the buyer agreed to cooperate in providing the debtor access in
response to requests we may make for information, or for
records.

Now, the debtor may say, well, how do we know that’s
going to be a.réasonable request? How do we know you're not
going to ask for the sun and the moon and the stars? And the
answer is, if they think it’s unreasonable, they’ll tell us,
and they won’t give us access, and we'’ll either have to agree
on what’s reascnable, or we’ll come back tc court. But, to
simply say, it’s not a problem, go away, doesn’t recognize our
rights under federal law,

THE COUﬁT: Are you seeking any extension of the two
yvear maintaining the records?

MR, STRATTON: Your Honor, I can check with my
client, but I don’t believe we are.

THE COURT: All right. Response?

MR. GODSHALL: Your Honor, counsel asserts that we
have an obligation to maintain these records under federal law

and, therefore, wants that obligation built into our sale
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order. Of course, there are thousands of federal laws that

this company operates under, and none of those are built into
this sale order.

THE COURT: Well, but none of them are being,
potentially, affected by the sale order, are they? The
debtor’s ability to perform? At least not that I’ve heard.

MR. GODSHALL: Right. But, and I think that’s the
issue for Your Honcr, Does this purchase agreement give us the
ability to perform, and it does. BAnd what counsel wants is
more, What counsel wants is for you to build inte the order,
right now, affirmativé'obligations that we have no ability -~
Your Honor has no ability to assess in terms of reascnableness
because they haven’t asked for anything yet. Counsel said he
didn’t want to, you know, go on a wild goose chase here. Your
Honor -- respectfully, this is all a wild goose chase. I mean,
this is a case, Your Honor, that’s going to result in a
distribution to unsecured creditors of less than ten cents.
Perhaps less than five cents, because the bank’s deficiency
claim is so enormous, and their secured claim i3 so enormous,
And, yet, counsel is up here, suggesting, you know, a document
production exercise, you know, that -- of a grand scale, and he
wants Your Honor to, basically, order us to comply with it, you
know, gight unseen, in terms of what documents they’ re
reguesting and on what terms as leverage., As leverage against

us, as leverage against the buyer, because Sound Exchange has
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to go and negotiate with this buyer going forward. All we’re

suggesting, Your Honor, is that this asset purchase agreement
gives us the ability to perform. There’s no reason to think
that the buyer is going to breach its obligations under the
agreement, anymore than there was a reason to think that we
would breach our obligations under the statute before the sale
closes.

I mean, to take counsel’s argument to the extreme,
they should have been running in here on the first day of the
case, and getting Your Honor to order that we not destroy our
records because of our statutofy obligation, They, apparently,
had faith that we wouldn’t destroy them pre-sale, and there’'s
no reason -- there’s no more reason to think the buyer is going
te destroy them post-sale. So, the agreement lets us perform -

THE COURT; But the buyer has no obligation to Sound
Exchange?

MR. GODSHALL: But they have an obligation to us, and
we will sue them if they breach it. And if we’re liable to
sound exchange for some amount of money because we -- we don't
have access to those records because Capstar destroyed them,
you know, we will seek redress against Capstar. Why in the
world Capstar would expose themselves to that kind of liability
is anyone’s guess, I think there’s absolutely no reason to

think that those documents are less safe, post-closing, than
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pre-closing. And all I'm urging Your Honor to do is not to

impose on us some sort of obligation, in a vacuum, before we
know what they demand, and the context in which they demand it.
Because that could be a tremendous burden on this estate,
that’s going to be imposed on us for nothing more than to gain
leverage, because there’s no economic rationale for conducting
the audit they’re talking about.

MR. STRATTON: Your Honor, David Stratton again. The
debtor raises the specter of abusive conduct by my client
without any basis, in fact, for that contention. We haven’t
made a request, today, putting aside the request for notice --
or the notice of audit, for a particular set of documents. So,
to say, we're going to engage in a document production on a
grant scale is, at best, hyperbole.

What we want to know 1s that the records will be
maintained, and if the debtor wants to assume the obligation to
-- or the risk that they be maintained, that’s fine, and that
we will have access to them if and when we’re entitled to, or
we just decide to, as provided by federal law, that’s all.

THE COURT: Well, why would you -- what about the
order suggests you won’t?

MR. STRATTCN: Your Honor, the debtor won’t have the
records in its possession, and the buyer has no -- we have no
contract with the buyer.

THE CQURT: Yeah, but they have an obligation to the
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1]l debtor to let the debtor have access to it.

' 2 MR. STRATTON: BAnd suppose the bhuyer says to the --
3% the debtor says to the buyer, Sound Exchange wants access to

4]l the recoxrds, and the buyer says, no?

5 THE COURT: Then the debtor goes in and he gets them
6|l and produces them to you under 2004,

7 MR, STRATTON: Your Honor, but then we’re drawn into
8f litigation over our right to access.

9 THE COURT: What litigation?

10 MR. STRATTON: The debtor has to come to this court,

11l or we have to come to this court --

12 THE COURT: You file a 2004 motion. Under the
, 13| regulations, I'm entitled to the following documents. What’s
' 14% the litigation?

15 MR. STRATTON: Your Honor, we could do it that way,
16} or we could deal with it in the sale order to, simply, say —-
17 THE COURT: How would vou do it in the absence of a
18( bankruptcy, when the debtor said, I'm not giving them to you?
19 MR. STRATTON: Your Henor, in the absence of a

201 bankruptcy?

21 THE CQURT: Right. How would you get the records

22 from the debtor?

23 MR, STRATTON: We would file -- as we have, we would
24 issue a notice of our intent to conduct an audit.

. . 25 THE COURT: They don't let you in the door?
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MR. STRATTON: And -~ no, we'd agree on a time and a

place for the audit, and they’d let us in.

THE COURT: Or they don't.

MR, STRATTON; Then we go to the, I guess, the D.C.
Circuit Court and get a mandatory injunction. But --

THE COURT: 1Isn’'t Rule 2004 the same? You consult
with the debtor regarding the documents you want, they consent
to it, and produce them, or you file a motion here.

MR. STRATTON: What --

THE COURT: In fact, it’s probably easier for you to
do it that way, then outside of bankruptcy,. |

MR. STRATTON: That’s fine, Your Honor. But, then,
how does that deal with the issue of maintaining the records?

THE COURT: The buyer has an obligation to maintain
the records for two years.

MR. STRATTON: That’s the debtor’s contention, but
first, I would -~ I need to verify that and, secondly, I’m not
sure --

THE COURT: Let me hear the buyer verify that on the
record?

MR. STRATTON: That’s fine, Your Honor. I suppose we
can go that way, but let’s make it clear that if we are unable
to get access to the records, and those records are destroyed,
1t may very well be our position that that gives rise to

administrative claims inr this estate. So, that nobody thinks
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that this is just a bit of a joke, and that sound exchange <¢an

be ignored. If the records aren’t there when we want to go
look at them, then it'’s because the buyer’s destroyed them,
then we’l1ll be back in this Court asserting claims,

THE COURT: All right. Let me hear from the buyer
that the buyer is obligated to maintain the debtor’s books and
records for the two years.

MR. DEHNEY: Your Honor, Robert Dehney again.
Section 17.15 of the asset purchase agreement provides that we
will maintain the records for two years. It lays the protocol
where the debtor will request documents, and we will make them
available., We confirm our understanding that’s two years that
we maintain the records,

THE COURT: Okay. All right. Then I’11l overrule the
remaining objection of Sound Exchange then.

MR. GODSHALL: Your Honor, for the record, the agreed
upon language that we need to add into an amended purchase
order concerning the other aspects of the Sound Exchange
objection, I*1l just read it. The paragraph provides,
“Notwithstanding anything herein to the contrary to purchase
assets, an assumed contract shall not include any licenses
under 17 USC Section symbols 112(e) or 114, or any Afemoral
Phono Records created pursuant to a statutory license under 17
USC Section symbol 112 (e) without the consent of the copyright

owners.”
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Your Honor, that leaves the BMI and Ascap objections.

(Pause)

MR. GODSHALL: Your Honor, the BMI and Ascap
objections both raise a common point, which is that the buyer
has requested that it, essentially, be immunized from successor
liability. That immunity is contained in Paragraph 16 of the
sale order.  Your Honor, we believe under the Third Circuit’s
decision under TWA, this Court’s authority to issue that
immunization from successor liability is clear as a general
matter, We have over 40,000 creditors in this case. Ascap and
BMI both argue that they, alone, among those 40,000 plus
creditors, should be extracted from that provision, and they
should be free to make successor liability c¢laims against the
buyer. The reason given by both is a somewhat unique reason.
Their contention is, Your Honor, because they are operating
under a consent decree, which they entered into under coercion
imposed by the Department of Justice for anti-trust violations,
Because of that, they should have the unique ability to assert
successor liability claims against the buyer when no other
creditor does.

Their argument -- they make, I think, Your Honor -- I
think yvou can box them into two different arguments as to why
this, apparently, is the case. The first argumeﬂt they make,
Your Honor, is that it would intrude on the jurisdiction of the

Court administering the consent degree for Your Honor to hold
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that there be no successor liability. Your Honor, that

argument is made in the face of the consent decree, which is
attached, I believe, to the Ascap objection. That consent
decree, Your Honor, does not atteﬁpt to create in the Court
admiristering the consent decree, exclusive jurisdiction to
enter all orders and make all findings which, some day, some
how, might have some relevance in some rate proceeding before
the District Court. You can find no such provisions in the
consent decree,

Your Honor, you also can find no mention, whatever,
of the concept of successor liability in the consent decree.
S0, any argument that that District Court, in New York, that
administers the consent decree, has the unique and exclusive
apllity to make successor liability findings is, again, nowhere
to be found in the decree. So, Your Honor, we think that the
argument that it would intrude on the jurisdiction of the
District Court has no wmerit, as made by each entity.

The other argument that is made, Your Honox, I think
is that it would, somehow, discriminate against Ascap and BMI
if their contracts were not to be assumed, or 1f they were
unable to make successor liability arguments in the District
Court, because it would be unfavorable, in terms of treatment
to them. I can’t qguite articulate it, as compared to the
treatment being given to other licensees of music to DMX. I

think the argument, Your Honor, 1s that since other music
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licenses are being assumed, and cure payments being made to

those entities, it is somehow unfair that because their
operating under a consent decree, and have to give a liceunse to
the new buyer, that we not, in essence, give them an avenue to
get their alleged arrearages cured as well.

I think there are two responses to that argument,
Your Honor. The first one is, maybe they should get a different
consent decree, It’s not our problem that they are operating
under a consent decree that gives the buyer the right to get a
license from them, but it’s, cervainly, within our business
judgment to exercise asgumption and rejection decisions.

The other point to make on the discrimination
argument, Your Honor, is that even if it wasn’t a proper
exercise of our business judgment not to assume these licenses,
the other licensing agencies, as Your Honor is aware, because
we dealt with them an hour ago, are objecting to the assumption
of their licemses. 8o, it is hardly an act of discrimination
by the debtor to reject those licenses as well, and to attempt
to preclude BMI and Ascap from making successor liability
arguments as against our buyer, just like every other creditor
is precluded from doing.

THE CQURT: All right. Let me hear from either BMI
or Ascap.

MS. THOMPSON: Good afternoon, Your Honor. Christina

Thompson of Connolly, Bowe, Lodge and Hutz, here on behalf of
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sale order, and determining any --

THE COURT; Don’t read so fast, I don't see
exclusive anywhere in that paragraph. Am I missing it?

MS. BOOTH: I apologize, Your Heonor. If that’s the
Court’s position, we’ll go with that.

THE COURT: All right. Does the buyer agree?

MR. GODSHALL: Well, Your Honor, it’s not there, no
exclusive jurisdiction.

THE COURT: All right. You can’t be heard because
you’re not talking into & microphone,

MR, GODSHALL: Your Honor, the word exclusive does
not appear in Paragraph 3,

THE COURT: Okay.

THE COURT: Let me hear from the buyer.

MR. HEATH; Good afternoon, Your Honor, May it
please the Court again, Paul Heath, on behalf of THP Capstar.
It will come as no great surprise to the Court that this --
that obtaining these assets free and clear of any lien claim
incumbrance or other interest and also getting to find of no
successor liability is a central condition set forth in an EPA.
I'm sure that’s no surprise to the Court, and those are the --
I think this -- what we're asking for is very standard in,
guite frankly, every jurisdiction in the United States. 1It's,
specifically, allowed, under the Third Circuit’'s ruling in IWA.

Arnd, make no mistake, we will, if in time it comes to a
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litigation in front of the rate court whether or not, you know,

we are successor to the debtor or whether or not the fact that
the debtor didn’t pay them amounts, and they weren’'t able to
collect those from the debtor that those should be imposed on
us, which, in essence, allows them to collect their claim
against us. We, most certainly, will be waiving the orxder that
we would -~ were seeking to obtain from this Court. And, you
know, Your Honor, if you would like me to, I’'d be happy to
proffer the testimony of my client to the -- which would be the
effect that if we do not have these findings, and I think this
will be of no great surprise to the Court, you know, that’s not
something we’'re willing to -- we will not be in a position to
close this transaction. S0, it's a -- you know, just a free
and clear, and no successor findings are central to this
transaction. That’s the whole reason it’s being enacted
through a Chaptex 11 case, Your Honor.

THE COURT: You are not, though, asking that I
determine that, by virtue of Paragraph 17 that-anybody has to
license anything to you under any consent decree entered by
another Court?

MR. HEATH: That’s correct, Your Honor, But we are
~— We are asking that we are not a successor to the debtor
here. Asking for that finding.

THE COURT: All right.

MR, HEATH: Your Honor, would you like me to proffer
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the testimony of my client?

THE COURT: Yes, please.

MR. HEATH: Your Honor, again, I would like to
proffer the testimony ¢f Mr, John Collin. As stated to the
Court earlier, if Mr., Collin was called to the stand, and asked
to testify, he would, again, advise the Cburt that he is the
president of THP Capstar, the proposed purchaser here,

He would further testify that, in discussions with
his counsel, that one of the specifically negotiated provisions
of this was the free and clear nature of the sale, and also the
finding of no successor liability.

Mr. Collin, further, testified that those provisions
are contained within -- and those requirements are contained
within the terms of the purchase agreesment, and he would
further testify that those were the findings, including the
entry of the sale order, and form of substance reasonably
satisfactory to the buyer, our closing conditions, and that
absent, you know, satisfactory findings in the debtor’'s -- in
favor of THP Capstar, that THP Capstar would not be prepared to
go forward with this transaction. And that would be the
proffer of Mr. Collin, Your Honor.

THE COURT: All right. Does anybody wish to cross
examine Mr. Collin?

(Pause)

THE COURT: All right. 1I’'1ll accept the proffered
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testify.

MS$S. BOOTH: Your Honor, I apologize., I was just
trying to turn the microphone so that I could be heard. If I
could have just a moment to confer with my client before you
accept the proffer?

MR, LUBELL: And I want it to be clear, Your Honor,
there will be the successor liability provisions in the order.
What we are asking for is the provision that simply says that
you have not, in this order, dictated to BMI or the BMI rate
court what conditions they may consider in issuing new
licenses, or the terms and rates that may be imposed with
respect to those new ljicenses.

THE COURT: I’m not sure I’d go that far, but I would
be willing to state that nothing in the order shall be
determined -- shall be considered a determination as to whether
or not the successful bidder is entitled to any license under
any consent order.

MR. LUBELL: Okay. Well, that would be fine.

THE COURT: I'm not making that determination.

MR, LUBELL: ©Okay. And, the terms are rates. It’s
not a determination of that, obviously. That’s all we’re
asking for, Your Honor,

MS. BOOTH: Your Honor, Rebecca Booth on behalf of
Ascap. With the addition of the fac that the Court’s not

making a determination of the terms or the rates of the new
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licenses, as well as our obligation to issue them, I think

Ascap would be fine with that language as well.

MR. GODSHALL: Your Honor, I think Ascap and BMI are
really dancing around the issue. When they say that they don’t
want anything in this order to be deemed to be an imposition on
the Court, I mean, that’s the whole nature of a successor
liability limitation, Whatever the effect of that is, it is,
Your Honor. But the buyer wants a successor liabllity
immunization against all creditors. Now, what the effect is
down the road in some litigation with some other creditor,
tha£’s for some eother court to decide. But, this language that
they’re asking for --

THE COURT: Well, what about the language I suggest,
that I am not making a determination that they have any
obligation to give a license, or what the rate or terms of that
license shall bevz

MR. LEVY: Your Honor, Rick Levy on behalf of the
bank., If I may make one suggestion? I think the concern that
Mr. Godshall is expressing --

THE COURT: Could you please step cioser,

MR. LEVY: I'm sorry,. RickiLevy on behalf of the
bank., I think the concern that’s being expressed is, if you
say nothing in this order affects -~ constitutes a
determination of whether or not they’re entitled to a license

under the consent decree, when they apply separately for that,
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the concern is that if Ascap and BMI -- and they, clearly, will

do this, if you include that lanquage in the order, they’ll
take the position that the language that Your Honor would
insert overrides 363(f), with respect to cutting of successor
liability claims., Because, they’ll say that sentence that you
just added is a -—- prevents Capstar, when they seek a new
license, from using the 363(f) language as a basis for
defending against a claim by Ascap or BMI that because the
debtor failed to pay its royalty obligations, that Capstar is
prevented from getting a license.

Oné'suggestion I would have to deal with that problem
is you could include language that says, nothing in this order
entitles Capstar to a license, because you’re not ruling on
that.

THE COURT: Well, then why does it say -- why =--

MR. LEVY: But your order -- but your order is going
to have an effect on what happens in the rate proceeding,
because Ascap and BMI, it will not be entitled to assert, as a
basis for imposing any particular rate, or whether or not to
issue a license based on the fact that the debtor didn’t pay
its royal fee obligations., And, that -- it’'s clearly -- your
order is going to have an effect in that proceeding.

THE COURT: Yes, but I’'m not making a determination
or ruling, ’

MR. LEVY: Can I just say, one way or the other, but
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your order is going to extinguish successor liability.

THE COURT: No, it won’t, Excuse me. Yes it will.
It won’t extinguish that c¢laim of the buyers. BAll right.

MR. LEVY: Or you leave the order silent on that.

The concern is that if you add language, they are going to take
the position that that narrows the scope of 363(f).

THE CCURT: Well, then just say that 1t's not
narrowing the effect of successor liability, or Section 363,
But, I'm not ruling on the effect of the consent decree. 50, I
think we can fashion language that says that.

MR, LEVY: 50, what -~ All right, What would you
propose to add? I'm a little concerned that the buyer isn’t
going to be in a position -- that they’/re going to be
uncomfortable with the language as restricting —-

THE COURT: This order is not a determination of
whether 3MI or Ascap have any obligation to issue a license to
them, and under what terms or rates they would have to issue
the license,

MR. LEVY: But doesn’t that restrict their ability to
invoke the free and clear language that’s elsewhere in the
order?

THE CQURT: No. No. I'm just not making a
determination whether they have to issue a license, and under
what terms. I'm not determining the effect of the consent

decree,
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MR. LEVY: Would Your Honor be willing to include

language in addition to that, that allows Capstar or any other
party to use -— to invoke any of the provisions -- any of the
other provisions in the sale order in the other rate
proceeding?

THE COURT: Say that agsin for me. Every time you
turn arcound you fade out, and I can’t hear you.

MR, LEVY: Yeah. And I'm sorry.

{Pause)

MR. GODSHALL: Your Honor, we can do our best to try
te whittle language, or cobble ianguage together here, The
problem is that no matter what language we add, the buyer is
going to be concerned that it will be used in a way to go to
the District Court and say, this language limits the scope of
Paragraph 17 of the order.

THE COURT: So, come up with language that doesn't?

MR. GODSHALL: I don’t --

THE COURT: I am not deciding -- so, it's clear. I
am not deciding the effect of these consent -~-

MR. GODSHALL: &And I think that is clear to every
person in the courtroom, Your Honor, but if ~-

THE COURT: So, why can’t we put language in that
says that? They’re going to get the transcript, so you might
as well make it clearer,

MR. GODSHALL: But, Your Honor, If you look at ~- the

~
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language of Paragraph 17, all it says is that the buyer isn’'t

the successor, and there’s no successor liability,

THE COURT: Okay.

MR, GODSHALL: I mean, again, we’ve got 45,000
¢reditors in this estate and there’s no exceptions in the sale
order saying, notwithstanding this -- you know, somebody else,
if they go into some court, someday —-

THE COURT: The other 42 -- 43,998 creditors didn’t
object.

MR. GODSHALL: Right. But, just so -—- the question
is whether this objection is appropriate{ and whether this
language is necessary for this order to be given effect, and to
be fair to the creditors. And, Your Honor, it is. If you look
at Paragraph 17, which is the only language of this order that
is of relevance to this dispute, it’'s plain vanilla successor
liability language,

THE COURT: Their fear is that the buyer is going to
say. 1 decided. Under the consent decree they have the
license, I did not decide that.

MR. GODSHALL: And, Your Honor, they can take that
transcript to the -- of this hearing to the Court and do
whatever they want with it, but --

THE COURT: Well, why can’t you put it in the order?

MR, GODSHALL: Because, again, I‘'m sure the buyer is

going to be fearful that that language will be used to try to
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eviscerate what was given to them in Paragraph 17, and we can

try to put that language together, but that’s what we’re trying
to avoid, and that’s a big problem here.

THE COURT: Well -—-

MR, LEVY: Because that -~ what it comes down to, the
language you would insert still does not limit the provision --
the free and clear language, and the no successor liability
language elsewhere in the order.

THE COURT: Right.

MR. LEVY: I mean, I guess if we drafr -- if we add
your language, but make clear -- with a proviso that.that
doesn’t limit the scope or effectiveness of a free and clear
and no successor liability languages elsewhere, maybe, you know

MR, LUBELL: Your Honor, they have the right to make
these arguments to the Court. If the Court decides we're
correct, we'll be back here. We'll be fighting about cure
claims, If the Court rules against us, we will know how to
operate in the future in terms of, you know, how much credit to
extend, when to terminate a license, and you know, I think
Capstar just has to be careful what they wish for in terms of
taking on this litigation.

MR. LEVY: Your Honor, if we may just take a recess
to see if we can work on language or, at least, propose

different versions of it.
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THE COURT: All right.

MR. LEVY: And see if we can resolve it that way.

THE COURT: All right.

MR. STRATTON: Your Honor, one comment, and no I'm
not geoing to weigh into this issue., Going back to the Sound
Exchange objections, debtor’s counsel indicated that we had
withdrawn the objection with respect to the rate that the buyer
might be entitled to. Actually, we're not going forward on it,
but we’re not withdrawing it in the sense that we're -- it’s
being adjudicated due to nen-prosecution, And the reason for
that is, simply, that nothing -- according to the buyer’s
reply, filed, I guess, on Friday, nothing in the sale order
attempts to adjudicate what rate the successful bidder is
entitled to under its statutory licenses. 5o, since the issue
isn’t being brought to the Court by the debtors, we don’t need
it decided, and we can leave the record that way. I Just
wanted to c¢lean that up.

THE COURT: Thank you,

MR. STRATTON: Thank you.

THE CQURT: All right. ©Let’s take a short recess
then,

(Tape Off)
COURT OFFICER: All rise. You may be seated.
THE COURT: Where are we?

MR. GODSHALL: Your Honoxr, with respect to the Ascap
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

Inte: } Chapter 11
)
MAXIDE ACQUISITION, INC,, et al.! ) Case No. 05-10429 (MFW)

) (Jointly Administered)
Debtors.
(Re: Docket No. 20)

ORDER: (I) APPROVING SALE BY DEBTORS OF SUBSTANTIALLY
ALL OF THEIR OPERATING ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS,
ENCUMBRANCES AND OTHER INTERESTS PURSUANT TO
SECTIONS 363(b), (f) AND (m) OF THE BANKRUPTCY CODE,
(1) ASSUMING AND ASSIGNING CERTAIN EXECUTORY CONTRACTS
AND UNEXPIRED LEASES; AND (IIf) GRANTING RELATED RELIEF

This matter coming before the Court on the “Motion Of The Debtors For An
Order: () Approving Sate By Debtors Of Substantioily All Of Their Operating Assets Free And
Clear Of All Liens, Claims, Encumbrances and Other Interests Pursuant To Sections 363(b), (f)
And (m) Of The Bankruptcy Code, (T1) Assuming And Assigning Certain Executory Contracts
And Unexpired leases, And (1)) Granting Relared Relief” (the “Sale Motion™)?, filed by the
above-captioned debtors and debtors in possession (collectively, the “Debtors™ or the *Sellers™);
the Court having reviewed the Sale Molion and having beard the statements of counsel regarding
the selief requested in the Sale Motion and having considered the evidence proffered in support

of the rclief requested in the Sale Motion at a hearing before the Court (the “Sale Hearing™); the

1 The Debiors consist of the following eatities: Maxide Acquisition, Inc., a Delaware corporation; AEI Music
Network, Inc., 2 Washington corporation; DMX Music, [oc., a Delaware corporation; and TEMPO Sound, Inc., 2
Oklahoma corporation ’

2 Capitalized terms not otherwise defined herein shall bave the meanings set forth io the Final APA (as

defincd below). DOCKET # ;2‘ ;—?
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(1) Authorizing Debtors To Incur Post-Petition Secured Indebtedness, {2) Granting Security
Interests And Priority Claims Pursuant To 11 U.S.C. § 364, (3) Granting Adequate Protection,
(4) Modifying Automatic Stay And (5) Setting Final Hearing, entered by this Court on February
14, 2005 {or subsequent final order) {the "DIP Order”) are in full foree and effect and all sale
proceeds of the Purchased Asscts payable o the Debtors under the Final APA shall be subject to
and trealed in accordance with the DIP Order.

29.  Nothwistanding anything herein to the contrary, the executory contracts
and unexpired leases set forth on Exhibit C to this Sale Order shall not be assumed and assigned
to the Purchaser.

30,  Notwithstanding anything herein 1o the contrary, the Purchased Assets and
Assumed Contracts shail not include any licenses under 17 U.S.C. §§ 112(e) or 114, orany
ephemeral phonorecords created pursuant to a statutory license under 17 U.S.C. § 112(¢) without
the consent of the copyright owners.

31.  Notwithstanding any provision to the contrary in this Order, the Asset
Purchase Agreetnent or any other related sale documents, to the extent that Debtors cannot
obtain the necessary consents (i.c. the Japan Required Consent and the New Zealand Required
Consent) to have the stock of DMX Music Japan and SKY DMX Music Limited transferred to
THP Capstar prior to the sale closing date as set forth in the Asset Purchase Agreement
(collectively “The Japan and New Zealand Contracts”), The Japan and New Zealand Contracts
shatl not be assumed or assigned to THP Capstar, and shall be deemed rejected as of that date.

32.  All of the sale proceeds from the Sale other than $12 million (the

"Retained Sale Proceeds” und all sale procecds other than the Retained Sale Proceeds, including
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EXHIBIT C
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1.

2,

Excluded Coptracts

All of Sellers’ contracts and arangeinents with and licenses from () Amuim
Society of Comgosers, Authoes and Publishers ("ASCAP™), (ii) Broadcast Music, Inc., and (ili)
RIAA/SoundBxehiange, incloding, withoat lnitation, the Letter Agreement dated June 14, 2000
between American Society of Composars, Anthors and Publishars and ABY Music Network, Jhe.

The folowing employment agreements:

a.

b.

f.

g

Employment Offer Letier dated Junvary 23, 2004 by and between Simon
Boxo_n and DMX Music, Inc,

Employment Offer Lettor dated January 23, 2004 by and between Timothy
Seaton and DMX Music, Inc.

Bmployment Agreemcut dated February 10, 2004 by and between Nick
‘Wilson and Maxide Acquisition, Thc.

Employment Agrcemont dated May 1, 2003 by snd between Wymne
Roberts and Maxide Acquisition, Inc,

Braployment Agreement dated May 1, 2003 by and between Barry Koittel
and Maxide Acquisition, Inc,

Buployment Agreement dates May 1, 2004 by and belween Mark D.
Rozells and Maxide Acquisition, Inc.

Employment Agrecment dated August 16, 2004 by and between Robert D.
Baxter and Maxide Acquisition, Inc.

The following real property leases:

f.

Industiial Multi-Tenant Lease dated October 6, 1999, as amended or
extended, by and between AMB Fropetty, LP. and DMX Music, Inc.,
formedy known as DMX, L1.C, {or premises in Orlando, Florida,

Leaso, as amended or extended, by and between AMB Institutional
Alliance Fund I, L.P,, and PMX Music, Inc, for premises in Concord,
California.

Lease Agrecment, as amended or extended, by and between Church Strect
Partners LLC and DMX Music, Inc., for premises in Concord, North
Carolina. .
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re: } Chapter 11
)
MAXIDE ACQUISITION, INC., et al.,} ) Case No. 05-10429 (MFW)
) (Jointly Administered)
Debtors. )

(Re: Docket No. 20)

ORDER: (I) APPROVING SALE BY DEBTORS OF SUBSTANTIALLY
ALL OF THEIR OPERATING ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS,
ENCUMBRANCES AND OTHER INTERESTS PURSUANT TO
SECTIONS 363(b), (f) AND (m) OF THE BANKRUPTCY CODE,
(II) ASSUMING AND ASSIGNING CERTAIN EXECUTORY CONTRACTS
AND UNEXPIRED LEASES; AND (1) GRANTING RELATED RELIEF

This matter coming before the Court on the “Motion Of The Debiors For An
Order: () Approving Sale By Debtors Of Substantially All Of Their Operating Assets Free And
Clear Of All Liens, Claims, Encumbrances and Other Interests Pursuant To Sections 363(b), ()
And (m) Of The Bankruptcy Code, (1) Assuming And Assigning Certain Executory Contracts
And Unexpired Leases, And (I1l) Granting Reilated Relief” (the “Sale Motion™)?, filed by the
above-captioned debtors and debtors in possession (collectively, the “Debtors™ or the “Sellers™);
the Court having reviewed the Sale Motion and having heard the statements of counsel regarding
the relief requested in the Sale Motion and having considered the evidence proffered in support

of the rclief requested in the Sale Motion at a hearing before the Court (the “Sale Hearing”); the

l The Debtors consist of the following entities: Maxide Acquisition, Inc., a Delaware corporation; AEI Music
Network, Inc., 8 Washington corporation; DMX Music, Inc., a Delaware corporation; and TEMPO Sound, Inc., a

QOklahoma corporation
2 Capitalized terms not otherwise defined herein shall have the meanings set forth in the Final APA (as

defined below). A ‘
") DOCKET# s A5
[ J DATE_D:/(p:Q5
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Couwt finding that, inter alia, (a) the Court has jurisdiction over this matier pursuant to 28 U.S.C.
§§ 157 and 1334; (b) this is a core proceeding pursuant to 28 U.S.C. § 157(b)}(2); (¢) venue of
these chapter 11 cases in this district is proper pursuant to 28 U.S.C. §§1408 and 1409; and (d)
notice of the Sale Motion and the Sale Hearing was sufficient under the circumstances, the Courl
having determined that the legal and factual bases set forth in the Sale Motion and in the record
at the Sale Hearing establish just cause for the relief granted herein and it appearing that the

relief requested is in the best interest of the Debtors’ estates, their creditors and other parties in

interest;

A. The Debtors filed petitions for relief under chapter 11 of the Bankruptcy Code on
February 14, 2005 (the “Petition Date”) thereby commencing these jointly administered cases
(the “Chapter 11 Cases™) .

B. On February 14, 2005, the Debtors also filed the Sale Motion.

C. All parties expressing interest in bidding on all or any portion of the Purchased
Assets were provided sufficient information by the Debtors to make an informed judgment as to
whether to bid on all or any portion of the Purchased Assets.

D. A Sale Auction of the Purchased Assets was held on May 9, 2005, at 1:00 p.m.
Eastern time at the offices of Pachulski Stang Ziehl Young Jones & Weintraub P.C., 919 N.

Market Street 17™ Floor, Wilmington, Delaware. At the conclusion of such Sale Auction, THP
Capstar Inc., a Delaware corporation (together with its assigns and designees the “Purchaser™)
was sclected to be the Purchaser of the Purchased Assets (the “Proposed Sale™), Purchaser is a

newly formed entity unaffiliated with the Debtors or any of their equity interest holders.
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Adequate notice and opportunity to bid at the Sale Auction was provided by the Debtors to all
creditors and parties in interest.

E. There has been an adequate notice and opportunity for creditors and all parties in
interest to appear and be heard on the Sale Motion.

F. Based upon the representations tendered and evidence presented at the Sale
Hearing, the Debtors have articulated reasonable business judgment and have demonstrated good
faith for seeking a prompt sale of the Purchased Assets. The Court finds that a prompt salc of the
- Purchased Assets is required if the Debtors and their estates are o obtain maximum value from
the Purchased Asscts. Consummation of the Proposed Sale will result in the maximization of the
value of the Debtors’ estates. The Court further finds that approval of the Proposed Sale is in the
best interests of the Debtors® estates and their creditors and, afler consideration of all salient
factors, there are good and sufficient business justifications for the Proposed Sale contemplated
by the Sale Motion, outside of the context of a plan of reorganization or liquidation, and that the
required standard of a “sound business purpose™ has been established.

G. Due and adequate notice and an opportunity to be heard in accordance with all
applicable laws, the Overbid Procedures Order and the Final APA (as defined below) were given
to all creditors and interested parties in the Chapter 11 Cases and any and all other affected or
intercsted parties, including, but not limited to, all federal and statec environmental and taxing

authorities.
H. Based upon the representations tendered and evidence presented, the Purchaser is
a good faith purchaser for value within the meaning of section 363(m) of the Bankruptey Code

and is entitled to all protections thereof. The Court finds that the negotiations with the Purchaser
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of the applicable asset purchase agreement and all exhibits and schedules thereto (as heretofore
modified or amended, collectively, the “Final APA”)? and all actions of the parties to the Final
APA with respect to the Proposed Sale were at arms’ length and in good faith. Further, there is
no evidence of the existence of any agreement among potential bidders to control the bidding
process or the Purchase Price that would permit the Final APA or the transactions contemplated
thereby to be voided under § 363(n) of the Bankruptcy Code. The terms of the Proposed Sale are
fair, and the Purchase Price represents the highest and otherwise best offer for the Purchased
Assets and constitutes reasonably equivalent value for the Purchased Assets.

L The provisions of sections 365(b) and 365(f) of the Bankruptey Code have been
satisfied with respect to the Assumed Contracts that are to be assumed and assigned to the
Purchaser. The provisions of Section 365(b) of the Bankruptcy Code have been satisfied with
respect to the Deblors’ assumption of the Final APA.

J The conditions under Sections 363(b)} and 363(f) of thc Bankruptcy Code
providing for the Debtors’ sale of the Purchased Asscts to Purchaser free and clear of any and all
Liens, Claims, Encumbrances (as defined below) and other interests have been satisfied.
Pursuant to Section 363(f) of the Bankruptcy Code, except for the Assumed Liabilities under the
Final APA, Purchaser is not a successor of or to any of the Debtors for any fixed or contingent,
known or unknown Lien, Claim, Encumbrance or other interest against any of the Debtors or any

of the Purchased Assets including but not limited to any Claims held by Broadcast Music, Inc.

3 A true and correct copy of the Final APA (exclusive of schedules but inclusive of the First Amendment
attached thereto) is attached hereto as Exhibit “A” and incorporated herein for all purposes.

55084-001\DOCS DE"105675.6 4





(“BMI™) or the American Society of Composers, Authors and Publishers (“ASCAP”) against any
of the Debtors.

K. By this Sale Order, the Debtors are not assuming and shall not be deemed to have
assumed any license or other agreements or obligations with BMI and ASCAP. Purchaser is not
assumning or taking an assignment of any license or other contracts or obligations the Debtors
have with BMI and ASCAP. Any and all Claims BMI and ASCAP have or may wish to assert

with respect to such licenses or other agreements shall not be asserted against the Purchaser.

L. All findings of fact and conclusions of law made on the record of the Sale
Hearing are incorporated herein by reference. Findings of fact that constitute conclusions of law

shall be considered as such and vise versa.

ACCORDINGLY, IT IS HEREBY ORDERED THAT:

1. The Sale Motion is granted on the terms and conditions set forth hercin.
The Final APA and the transactions contemplated thereby are approved on the terms and
conditions set forth herein, and, to the extent the Final APA was entered into prepetition between
the Debtors and the Purchaser, such Final APA is hereby assumed by the Debtors pursuant to
Section 365 of the Bankruptcy Code. To the extent that any of the terms of this Sale Order may
conflict with the Final APA, this Sale Order shall control.

2. Debtors are authorized to and shall sell, assign, transfer and deliver to the

Purchaser, and the Purchaser shall purchase, acquire and take assignment and delivery of the

Purchased Asscts in accordance with the terms and conditions of the Final APA and this Sale

Order.
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3. The Court re@ins jurisdiction for the purpose of enforcing the provisions
of the Final APA and this Sale Order and determining any disputes arising therefrom, protecting
the Purchaser or any of the Purchased Assets from and against any Liens, Claim, Encumbrances
and other interests, and adjudicating any and all remaining issues concerning the Debtors’ right
and authority to assume and assign the Assumed Contracts and the Purchaser’s rights and

obligations with respect to such assignment and existence of any default under any Assumed

Contract.

4. Debtors ave authorized to sell the Purchased Asscts pursuant to seclions
363(b), (f) and (m) and 365 of the Bankruptcy Code frec and clear of any and all Liens, Claims,
Encumbrances and other interests, with such Liens, Claims, Encumbrances and other interests to
aftach to the sale proceeds of the Purchased Assets with the same validity, priority and perfection
as existed immediately prior to such sale,

5. Purchaser and Debtors are authorized to close the Proposed Sale
immediately upon entry of this Sale Order.

6. Upon failure to consummate the Proposed Sale of the Purchased Assets
because of a breach or failure on the part of the Purchaser, the Debtors may select in their
business judgment, and in consultation with the Agent and Creditors’ Committee (as these latter
two terms are defined in the Sale Motion), the next highest or otherwise best Qualified Bid(s) to
be the Successful Bid(s) (as these latter two terms are defined in the Overbid Procedures Qrder)

without further order of the Court.

7. The Purchaser is found to be a good faith purchaser within the meaning of

section 363(m) of the Bankruptcy Code and shall be entitled to the protections afforded a good
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faith purchaser pursuant to such section. The Purchaser has acted in “good faith” in connection
with the Proposed Sale.

8. The Clqsing of the Proposed Sale of the Purchased Assets may take place
even if a party in interest appeals this Sale Order, so long as this Sale Order has not been stayed.

9. Upon the closing of the Proposed Sale, the Debtors are hereby authorized
and directed, pursuant to Bankruptcy Code §§ 363 and 365, to assume and assign the Assumed
Contracts to the Purchaser. Upon the closing of the Proposed Sale, (a) the Purchaser shall pay, in
accordance with the terms and conditions of the Final APA, 10 each of the counterparties to the
Assumed Contracts the Cure Amount as set forth in Exhibit B attached hereto, which payment
shall be in full and final satisfaction of all obligations and as full compensation to the
counterparties for any pecuniary losses under the Assumed Contracts pursuant to Bankrupicy
Code § 365(b)(1); and (b) Debtors are authorized and directed to make any payments required of
Debiors to be paid in conjunction with the Proposed Sale. Payment of the Cure Amounts {o the
counterparties shall be made as soon as practicable after the entry of this Sale Order and closing
of the Proposed Sale.

10. The Assumed Contracts will be assigned to the Purchaser, and will remain
valid and binding and in full force and effect in accordance with their respective terms for the
benefit of the Purchaser, notwithstanding any provision in such contracts or leases (including
those described in sections 365(b)(2) and (f)(1) and (3) of the Bankruptcy Code), or applicable
law that prohibits, restricts or conditions such assignment or transfer or terminates or modifies or

permits a party other than the Debtors to terminate or modify such Assumed Contracts on

account of such assignment or transfer, including, without limitation, all preferential rights or
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rights of first refusal of any kind or nature whatsoever, pursuant to Bankruptcy Code 365(f);
provided that such prohibition, restriction or condition on assignment or transfer shall be negated
only with respect to transfers and assignments effected pursuant to the Final APA and the Sale
Order, and that such prohibitions, restrictions and conditions on assignment shall otherwise
remain in full force and effect and a part of the contract or lease so assigned or transferred.

11.  The Final APA and all Assumed Contracts that are assigned to the
Purchaser and such other contracts entered into by any of the Debtors as are necessary to
cffectuate the transactions contemplated in the Final APA are enforceable pursvant to their terms
and applicable law.

12.  The Debtors are further authorized and directed to take any and all actions
reasonably necessary or appropriate to consummate the proposed assignment of the Assumed
Contracts to the Purchaser, as specified in the Sale Motion and in the Final APA, except for the
Purchaser’s obligation to pay the Cure Amounts as provided herein and in the Final APA. The
Purchaser shall have no liability for any defaults under the Assumed Contracts (except as may be
specified in the Final APA or with respect to the payment of the Cure Amounts) that occurred
prior to the assignment of the Assumed Contracts and the Purchaser has provided adequate
assurance of future performance of and under the Assumed Contracts within the meaqing of

Section 365(b)(1)(C) of the Bankruptcy Code. Pursuant to Bankruptcy Code § 365(k), the

Debtors are relieved of any liability for any breach of any Assumed Contracts occurring afier the
assignment of such Assumed Contracts to the Purchaser.

13.  There shall be no rent accelerations, assignment fees, increases (including

advertising or royalty rates) or any other fees charged to the Purchaser as a result of the
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assumption, assignment and sale of the Assumed Contracts. The validity of the assumption,
assignment and sale to the Purchaser shall not be affected by any dispute between any of the
Debtors or their affiliates and another party 1o an Assumed Contract regarding the payment of
any amount, including any Cure Amount under the Bankruptcy Code.

14.  This Sale Order is and shall be effective as a determination that, upon
closing of the Proposed Sale under the Final APA, all liens, claims, rights, Encumbrances and
other interests {except for Permitted Liens under the Final APA) existing as to the Purchased
Assets conveyed to the Purchaser have been and hereby are terminated and declared to be:
unconditionally released, discharged and terminated solely as to the Purchased Assets (and
expressly excluding the Excluded Assets and/or sale proceeds of the Purchased Assets), and such
determination shall be binding upon and govern the acts of all persons and entities, including all
filing agents, filing officers, administrative agencies or units, governmental departments or units,
secretaries of state, federal, state and local officials and all other persons and entities who may be
required by operation of law, the duties of their office, or contract, to accept, file, register or
otherwise record or release any documents or instruments, or who may be required to report or
insure any title or state of title inor to any of the Purchased Assets conveyed fo the Purchaser.
Each of the Purchaser and the Debtors shall take such further steps and execute such further
documents, assignments, instraments and papers as shall be reasonably requested by the other to
implement and effectuate the ransactions contemplated in this Sale Order and the Final APA.
Subject to closing of the Proposed Sale under the Final APA, all liens, claims, rights,
Encumbrances and other interests {except for Permitted Liens) of record as of the date of this

Sale Order shall be forthwith removed and stricken as against the Purchased Assets (and
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expressly excluding the Excluded Assets and/or salc proceeds of the Purchased Asscts). All
persons or entities described in this paragraph are authorized aud specifically directed to strike
all such recorded liens, claims, rights, Encumbrances and other interests (except for Permitted
Liens) against the Purchased Assets (and expressly excluding the Excluded Assets and/or sale
proceeds of the Purchased Assets) from their records, official and otherwise,

15.  All persons or entities that have filed statements or other documents or
agreements evidencing liens, claims, rights, Encumbrances and other interests (except for
Permitted Liens) are hereby directed to deliver to the Debtors or the Purchaser prior to the
closing of the sale of the Purchased Assets to the Purchaser, in proper form for filing and
executed by the appropriate parties, termination statements, instruments of satisfaction, releases
of liens and encumbrances, and any other documents necessary for the purpose of documenting
the release of all liens, claims, rights, Encumbrances and other interests {except Permitted Liens)
that the person or entity has or may assert with respect to any of the Purchased Assets. In the
event that any such person or entity should fail or refuse to comply with the requirements of this
paragraph, the Debtors and/or the Purchaser are hereby authorized to execute and file such
statements, instruments, releases and other documents on behalf of such persons or entity with
respect to any of the Purchased Assets (and expressly excluding the Excluded Assets and/or sale
proceeds of the Purchased Assets).

16. On the Closing Date, all right, title and interest in and to the Purchased
Assets shall be immediately vested in the Purchaser pursuant to Bankruptey Code §§ 363(b) and
(f) and 365, free and clear of any and ali liens (including but not limited to any and all “liens” as

defined in Bankruptcy Code § 101(37), except the Permitted Licns (“Liens”)), claims (including
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but not limited to any and all “claims™ as defined in Bankruptcy Code § 101(5) and Liabilities,
except the Assumed Liabilities (“Claims”)), mortgages, deeds of trust, guarantees, security
agreements, security interests, pledges, options, servitudes, liens, hypothecations, charges,
employee benefits and obligations, rights of first refusal or set-off, restrictions, encumbrances
and other interests in or with respect to any of the Purchased Assets (including without limitation
any options or rights to purchase such property and any mechanic’s or tax liens), whether
asserted or unasserted, whether known or unknown, whether arising prior to or subsequent to the
filing of the Debtors’ Chapter 11 Cases, whether imposed by agreement, understanding, law,
equity or otherwise {(collectively, the “Encumbrances™) (all of the foregoing are subject to the
exception of the Permitted Liens), with such Encumbrances to attach to the sale proceeds of the
Purchased Assets with the same validity, priority and perfection as existed immediately prior to
such sale.

17. Except for the Assumed Liabilities under the Final APA, the Purchaser
shall not be liable for any Claims against the Debtors, and the Purchaser shall have no successor
or vicarious liabilities of any kind or character whether known or unknown, whether asserted or
unasserted, as of the Closing Date, now existing or hereafter arising, whether fixed or contingent,
with respect to any of the Debtors. Except for the Assumed Liabilities under the Final APA,
under no circumstance will the Purchaser be deemed a successor of or to any of the Debtors for
any fixed or contingent, known or unknown Lien, Claim, liability, Encumbrance or other interest
against any of the Debtors or any of the Purchased Assets, and the Purchaser shall have no
liability as a successor to any of the Debtors. The sale, transfer, assignment and delivery of the

Purchased Assets shall not be subject to any such Liens, Claims, Encumbrances or other
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interests, except for the Permitted Liens and Assumed Liabilities as provided under the Final
APA, including but not limited to the Debtors® obligations under the Assumed Contracts to the
extent such obligations arise after the Closing batc or as otherwise provided in the Final APA.
All counterparties to Assumed Contracts shall have no recourse against Purchaser or the
Purchased Assets to satisfy any default by Debtors (other than Cure Amounts which Purchaser is
required to pay under the Final APA and any other Assumed Liabilities); instead such
counterparties shall look solely to Debtors or to the proceeds of sale.

18.  This Sale Order is not a determination as to whether the Purchaser is
entitled 1o obtain any licenses under the BMI or ASCAP consent decrees (as such consent
decrees are described in their respective objections ~ Docket Nos. 299 and 309), nor is it a
determination regarding the rates and terms upon which any such license may be granted,

provided, however, that the foregoing is not intended to and shall not in any way limit the scope

and effect of any other provision of this Sale Order.

19.  Pursuant to Bankruptcy Code Sections 105(a) and 363, the Court hereby
issues a permancnt injunction against the holders of any Liens, Claims, Encumbrances or other
interests against any of the Debtors or the Purchased Assets with respect to assertion of or taking
any action to collect or enforce such Liens, Claims, Encumbrances or other interests against any
of the Purchased Assets or Purchaser except for the Assumed Liabilities and Permitted Liens.
Pursuant to Scction 363(f) of the Bankruptcy Code, any and all Claims that BMI or ASCAP have

or may wish to assert with respect to any licenses or other agreements with the Debtors shall not

be asserted against the Purchaser.
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20, All persons or entities who are presently, or on the Closing Date may be,
in possession of any of the Purchased Assets are hereby directed to surrender possession of the
Purchased Assets to the Purchaser on the Closing Date.

21, Effective as of the Closing Date, Debtors and their estates shall be deemed
(without further actions or order of the Court) to have sold to Purchaser and immediately
thereafier to have released and discharged all of their right, title and interest in and to all claims,
causes of action, choses in action, rights of recovery or setoff of any kind (including any
preference or other avoidance claim) against any Person (ww) who is a Seller Subsidiary, (xx)
who is a counterparty to an Assumed Contract (excluding any employment agreements), (vy)
who holds an Assumed Liability; provided, however, that (i) clauses (xx) and (yy) shall not
include any claims, causes of action, choses in action, rights of recovery or setoff of any kind
(including any preference or other avoidance claim under the Bankruptey Code) that are
unrefated to the applicable Assumed Contract or Assumed Liability; (ii} such release and
discharge by the Sellers shall not affect, in any way, any claims, causes of action, choses in
action, rights of recovery or setoff by the Purchaser against any Person (including, without
limitation, any Person identified in clauses (ww), (xx), (yy), or above). Effective as of the
Closing Date, Debtors and their estates shall also be deemed (without further actions or order of
the Court) to have sold to Purchaser and immediately thercafier to have released and discharged
all of their right, titlc and interest in and to all preference and other avoidance claims and causes
of action existing by virtue of the Bankruptcy Code against any Person who is an officer,

director, employee or agent of any Debtor and who is employed by Purchaser or any subsidiary
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of Purchaser immediately after Closing, but only to the extent that such claims and causes of
action involve aggregate transfers of less than $5,000.

22.  Except to the extent provided in the Final APA, Purchaser shall have no
liability or responsibility for any Claim against or Liabilities of any of the Debtors, any Affiliate
of any Debtor or any insider of any Debtors or any Lien or Encumbrance, other than the
Assumed Liabilities and Permitted Liens.

23.  The Debtors are hereby authorized and directed (i) to make all payments
specificd in clauses (i) through (viii) of Section 5.02(b) of the Final APA as deductions from the
Purchase Price at Closing, and all payments required by Sections 5.04(c), (¢) and (f), Section
9.01{a) (subject to a $100,000 cap with respect to consideration necessary to obtain Required
Consents) and 9.01(h), 9.10 and Section 9.11 (subject to a $15,000 cap) of the Final APA, and
(it) to make all payments that are required to be made by Debtors under Article XIV of the Final
APA afier the Closing Date solely from the Holdback Amount (as defined in Section 14.06 of
the Final APA), and provide that all such payments shall be (x) decmed allowed administrative
expenses of the Debtors’ estates under § 503(b) of the Bankruptcy Code (but in the case of
Debtors’ payments under Article XIV of the Final APA limited in recoursc to the Holdback
Amount), (y) senior in right of payment to any of Debtors’ creditors (including, without
limitation, the Secured Lenders) and (z) senior in priority to any and all Liens on the Debtors’
property (including, without limitation, Liens of the Secured Creditors); provided, however, that
the payment of all amounts owing by Debtors under Article XI'V shall be limited in recourse
solely to the Holdback Amount, and consequently shall not be made from any other property of

Debtors or proceeds thereof and shall not be senior in right of payment to, or senior in priority to

55084-D0I\DOCS_DE. 105675.6 i4





any Liens of, any of Sellers’ creditors with respect to any property of Debtors other than the
Holdback Amount.

24.  Each and every term and provision of this Sale Order shall be binding in
all respects upon the Purchaser, the Debtors, the Debtors’ bankruptey estates, the Debtors’
creditors, all persons or entities holding an interest in any of the Debtors, including, without
limitation, any person or entity purporting to hold Liens, Claims, Encumbrances or other
interests against all or any portion of the Purchased Assets. The Final APA and the transactions
and instruments contemplated thereby shall be enforceable against and binding upon and shall
not be subject 1o rejection or avoidance by the Debtors or any chapter 7 or chapter 11 trustee for
any of the Debtors or their estates or any other person or entity on behalf of any Debtor.

25.  Nothing in this Sale Order is intended to or shall be deemed to modify the
terms of the Final APA except as expressly provided herein.

26.  The F;nal APA may be modified, amended, or supplemented by the
parties thereto, in a writing signed by both parties, with the written consent of the Agent and
Creditors’ Committee, in accordance with the terms thereof without further order of the Court,
provided that any such modification, amendment, or supplement is not material. The terms and
provisions of this Sale Order shall inure to the benefit of and shall be fully enforceable by
Purchaser’s successors and assigns.

27. This Sale Order shall be effective immediately vpon entry pursuan to

Rute 7062 and 9014 of the Federal Rules of Bankruptcy Procedure.

28.  Notwithstanding anything herein to the contrary, but subject in all respects

to paragraph 22 and 23 of this Sale Order, the terms and conditions of that certain Interim Order
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(1) Authorizing Debtors To Incur Post-Petition Secured Indebtedness, (2) Granting Security
Interests And Priority Claims Pursuant To 11 U.S.C. § 364, (3) Granting Adequate Protection,
(4) Modifying Automatic Stay And (5) Setting Final Hearing, entered by this Court on February
14, 2005 (or subsequent final order) {the "DIP Order") are in full force and effect and ail sale
proceeds of the Purchasced Assets payable to the Debtors under the Final APA shall be subject to
and treated iu accordance with the DIP Order.

29.  Nothwistanding anything herein to the contrary, the executory contracis
and unexpired leases set forth on Exhibit C to this Sale Order shall not be assumed and assigned
to the Purchaser.

30.  Notwithstanding anything herein to the contrary, the Purchased Assets and
Assumed Contracts shall not include any licenses under 17 U.S.C. §§ 112(e) or 114, or any
ephemeral phonorecords created pursuant to a statutory license under 17 U.S.C. § 112(e} without
the consent of the copyright owners,

31.  Notwithstanding any provision to the contrary in this Order, the Asset
Purchase Agreement or any other related sale documents, to the extent that Debtors cannot
obhtain the necessary consents (i.¢. the Japan Required Consent and the New Zealand Required
Consent) to have the stock of DMX Music Japan and SKY DMX Music Limited transferred to
THP Capstar prior to the sale closing date as set forth in the Asset Purchase Agreement
(collectively "The Japan and New Zealand Contracts™), The Japan and New Zealand Contracts
shall not be assumed or assigned to THP Capstar, and shall be deemed rejected as of that date.

32, All of the sale proceeds from the Sale other than $12 million (the

"Retained Sale Proceeds” and all sale procecds other than the Retained Sale Proceeds, including
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any post-closing proceeds, collectively, the "Distributed Sale Proceeds”) shall be remitted to the
Agent on behalf of the Agent and Lenders for provisionat application to the Indebtedness in
accordance with, and as defined in, the final debtor-in-possession financing (the "Financing
Order”) and subject to the reservation of rights provisions of Paragraph 12 of the Financing
Order; provided, however, that the Lenders shall be severally, but not jointly, responsible for any
obligation to return or otherwise disgorge any portion of the Distributed Sale Proceeds that was
remitted by the Agent to the Lenders, and the Agent shall not have any liability with respect to
any portion of the Distributed Sale Proceeds required to be returned or otherwise disgorged
(other than any portion of the Distributed Sale Proceeds retained by the Agent for application to
any Indebtedness owed to the Agent in its capacity as Agent) and the Agent's indemnification
and expense reimbursement rights vis-a-vis the Lenders pursuant to the DIP Credit Documents
and the Pre-Petition Loan Documents shall remain in full force and effect. The amount of the
Retained Proceeds shall not be probative of how the sale proceeds from the Sale are allocable to

the Purchased Assets, and all parties reserve all of their rights with respect thereto.

Dated: May \le, 2005 N0 AR N

Honorable Mary F. Walrath
Chief Judge, United States Bankruptcy Court
for the District of Delaware

55084-001UD0CS_DE-105675.6 17





’ Notice of Use of Sound Recordings i Juis ¢ 3 2005 |
§ under Statutory License E
- i

United States Copyright Office gy EQE‘VEB

In accordance with 37 CrR270.5, the transmission service named below herehy files with the Library of
Congress Copynght Ofnce. & notice sialing the $eTvice's mtention 10 use the statutory hicense under sections
1124e) or 1149/d)2). nr both. of title 17 of the United Stases Code, as amended by Public Law 104-39, 109 Stat.
336, and Public Law 105-304, 112 Stat. 2860.

Please enclose a check or money order for the s20 nonrefundable filing fee, '
payable 1o “Register of Copyrights”. Mail to:

Check, if applicable:
3 Amended filing

Copyrighi Arintration Royalty Panel
arrn: Licensiny Division
P.O. Box 70977

Southwest Statiniy

Washington, D C. 20024-0400

Please type o1 print the requested information for each item. If this is an amended filing, please indicate
which item contains new informzhior by checking the new information box to the left of that item.

Newlnformaﬁo;v .
P . Nameofeerace JHP Capsiar Acquisition Corp.

0 2 Mailingaddrest 690 Congress Avenue, Suite 1400, Austin, Texas 78701
~OTE- A post vince hox 1 acecpiable of 1t s the only adaress that can be used in thas geograpluc locanon.

22 3 lerepnone ne S12.240.7¢00

O 4 taxno. 517.340.7805

O ¢ website addiess of service  http.y WWW.DMXMusic.com
NULL b S e ke by prosaded an Bow e gan weves: e the onkine websity on iy e puigs of the serviee,
Lt NI L 1 wen e toney b pewzinad wina 7 HRe 1 QuinaBiens s Bosatny the s of sonnt oo,

3 6 Naturcof heense and category ot service: (Check all that apply)

a Statutory license for digital iransmissions, 17 U.S.C. § 114{d)}{2)

W Preexisung subscription service B Eligible non-subsciption Unnsnnssmn SErVicH

e H
. L , d'p.‘pﬂﬁlls ¥ 3
- y o . g N %

[0 Precxisting satellite digstal audio radio service & New subscription service ( iphion SEVIICL

b Statutory license for making ephemeral phonorecords, 17 U.S.C. § n2(e)

i Preexisting subscription service & Eligible non-subscription transmxss;on scrv;ce Ty
0 Precxi Hite dioutal sudio radio service & New sub (tohe tind reeyishing
recxisting satellite digital audio radio service ew subscription service gy iy honsevvu ;

& A business establishment making cphemeral phonorecords in furtherance of an exempt dxgnal
transmission pursuant to 17 WS C. ¢ 114(d)XC)(iv)

[ 7 Dateorexpected date of
a Imtial digital transrmission of a sound recording June 3, 2005

b Imtial use of the section n2le} heense for the purposeff
making ephemeral recordings of sound recordings 2HNE 3,2005

[ 8 Officer v authonzed representative of service

4 Name Krnietint VYohannan, Fsg
b Tiie lecal representative, Wiley Rein & Fielding
¢ Date June 3, 2005

d Signature %m %_\
e Emarl address Knslm Yohannan@WRF com

sty The date of fling wall be the date when the notice and fee are both receved in the Copyright Office,

~ 269~ 01/2004
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Pepper Hamilton Lip

Atrorneyy a5 Law

Hercutes Plaza, Suice 5100
1333 Market Sireet

P.Q. Box 1709

Wiimingron, DE 19899-1709
302.777.6500

Fax 302.421.8390

David B, Stratton
direct dial: 302-777-6566
strattond@pepperlaw.com

August 9, 2005
VIA FEDERAL EXPRESS

Patrick Breeland, Esq.
Vinson & Elkins LLP
Terrace 7

2801 Via Fortuna, Suite 100
Austin, TX 78746

Re:  THP Capstar, Inc. ("*Capstar”)

Dear Mr. Breeland:

As you may recall, this firm represents SoundExchange, Inc. in the chapter 11
proceedings filed by Maxide Acquisition, Inc. (“Maxide”) and its related entities.
SoundExchange has advised us that Capstar filed a Notice of Use of Sound Recordings Under
Statutory License (an “Initial Notice”) with the United States Copyright Office on June 3, 2005,
identifying Capstar as operating a preexisting subscription service (“PES™), an eligible non-
subscription (ransmission service, and a new subscription service for digital audio transmissions
of sound recordings under 17 U.S.C. § 114(d)(2). The Initial Notice also has a handwritten
comment that the new subscription service statutory license was selected *to the extent [Capstar
is) not a preexisting subscription service.” Based on the nature of the transaction approved by
the Court, the provisions of the Asset Purchase Agreement ("APA™), the order approving the sale
(the "“Sale Order”) and statements made by counsel for Capstar and Maxide in support of the
sale, the position that Capstar is entitled to operate a PES is untenable and may have unintended
consequences of which we thought you should be aware.

As you know, Capstar only acquired certain assets of Maxide. It did not acquire
the equity interest in Maxide and it did not acquire Maxide’s business in its entirety.
Specifically, among other things, neither the APA nor the Sale Order provide for the transfer of
Maxide’s rights as a PES to Capstar, To the contrary, the APA and the Sale Order both
explicitly provide that the copyright licenses owned by Maxide were not transferred to Capstar.
Because the lcenses held by Maxide and its status as a PES are inextricably intertwined, it is
impossible for Capstar to qualify as a PES.

WL: #173582 v} (3PXQ01°.DOC)

Philsdeiphia Washington, D.C Desron New York Pirnburgh
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EXHIBIT






Pepper Hamilion

Patrick Breeland, Esq.
August 9, 2005
Page 2

The Sale Order and the record at the sale hearing also refute the position Capstar
now wishes to take in front of the Copyright Office. At Capstar’s insistence, the Sale Order
contains a finding that Capstar “is a newly formed entity unaffiliated with the Debtors or any of
the equity interest holders.” As you will recall, this was a key point in Judge Walrath’s raling
that Capstar was not a successor to Maxide, You will also recall that Capstar argued at great
length that it could not and should not be considered Maxide’s successor in response 10
argumens raised by BMI and ASCAP. Capstar cannof now argue that it is Maxide’s successor
when it comes to being a PES.

If Capstar persists in its position that it is the successor to Maxide’s business,
SoundExchange reserves the right to take the position that Capstar is fiable for all unpaid
royalties, late fees and other charges (which may exceed $2 million) that Maxide owes to
SoundExchange. Of course, other creditors, as well as BMI and ASCAP, may also use Capstar’s
position in the Copyright Office to persuade Judge Walrath that Capstar should be considered as
Maxide’s successor for purposes of being able for claims against Maxide.

Once you have had a chance to discuss this letter and the issues it raises with your
client, I would appreciate it if you would advise me if Capstar intends to pursue its status as a
PES in the Copyright Office. Capstar must make its first royalty payment to SoundExchange by
Augupst 14, 2005, for any reproductions or transmissions of sound recordings it made under the
Section 112 and 114 statutory licenses during the period June 3-30, 2005, and SoundExchange
has asked us to inform you of its position so that Capstar can avoid any liability for failing to pay
the proper royalty rates. Ilook forward to hearing from you.

Very truly yours,

David B. Stratton

cc: Gary R. Greenstein

DRBS/1tb
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SOUNCEXCHANGE 1330 CONNECTICUT AVE, NW, SUITE 330, WASKINGFON, DC 20030

P: 202,628 0120 F: 202.033.214¢
WWW. SOUNDEXCHANGE.COM

August 17, 2005

VIA FACSIMILE & CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr, L. Barry Knittel

Senior Vice President

Business Affairs - Worldwide

DMX Music

11400 W. Olympic Blvd., Suite [100
Los Angeles, CA 50064

Re:  Notification of Violation of Statutory License For
Failure to Pay Required Royalties

Dear Barry:

We are in receipt of your August 9, 2005 letter for DMX MUSIC (Capstar)
Report and Paimcm to SoundExchange, Inc. for Residential Services and a check in the

amount of The Statement of Account submitted with the check indicates
Residential Revenne of! » which means that DMX paid a royalty equal to
Ql; of the revenues reported for the period June 3-30, 2005 (*dividcd by
). We arc unaware of any statutory license that has a royatty rate of.%,
and therefore deem this payment 1o be incomplete and in violation of the payment
provisions for nany license for which this payment is purportedly made.

As we have previously informed you, Capstar is not entitled to the rates available
for Preexisting Subscription Services. Among other reasons, Capstar specifically
obtained in the Sale Order issucd by the bankruptey court language that it “'is a newly
formed entity unaffiliated with the Debtors or any of the equity interest holders.” Capstar
also argued that it was not a successor to Maxide/DMX. We therefore do not understand
how Capstar can claim to be a successor when il comes to enjoying the below-market
rales established for the Preexisting Subscription Services but not one when it comes to
the unpaid liabilities that arose from DMX's failure to pay statutory royalties as required.

As you know, in order to avoid biability for copyright infringement a service must
pay the royalties established for the applicable license. See 17 U.S.C. § 114(5)(4XBXi).
Capstar took the position in the Bankruptcy Court that it was not a successor o DMX.
Therefore, the only rates that are available to Capstar for its subscription transmissions
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Mr. L. Barry Kniticl
August 17,2005
Page 20l 2

are those for New Subscription Services. The raies presently available to New
Subscription Services are those set forth in 37 C.ER. § 262.3(a)(2). If you are unable to
measure the number of “performances” (defined term) or “aggregate tuning hours”
(defined term) for Capstar’s residential transmissions, then you would have to pay
royalties under the “Percentage of Subscription Service Revenues Option.” 37 C.ER,

§ 262.3(a)(2)i5).

If Capstar persists in claiming that it is now a successor to DMX for purposes of
copyright statutory licenses notwithstanding its position before the bankruptey court,
SoundExchange and its copyright owner members reserve all of their rights to pursue
claims against Capstar in either the bankruptcy court or federal district court should
DMX's unpaid statutory liability remain unpaid.

Without waiving any of our rights or those of the copyright owners we represent,
SoundExchange will deposit the aforementioned check in the amount of , as
partial payment for the royalties duc for a New Subscription Service. Late fees at the rate
of 0.75% per month will be due for any unpaid royaltics from the due date until the date
received,

Please do not hesitate to call me if you have any questions.
Sincerely,

g Gt

Guary R. Greenstein
General Counsel

-






SoundEXChanQE 1330 GONNEGCTICUT AVE, NW. SUIYE 900, WASHINGTON, DG 20036
P: 202,626,0120 F: 202,833,214t
WWW.SOUNDEXCHANGE,COM

Seplember 19, 2005

VIA FACSIMILE & CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. L, Barry Knittel

Senior Vice President

Business Affairs — Worldwide

DMX Music

11400 W, Otympic Blvd,, Suite 1100
Los Angeles, CA 90064

Re:  Notification of Paymeni of Incorrect Royalties

Dear Barry:

We reccived a check from an enlity identified as “DMX2" in the amount of
SR o1: Scpiember 15, 2005 for July 2005 royaltics for a Residential Setvice. This
payment was received one day afler the due date for July 2005 payments, In addition,
this payment is calculated under the rates available fo preexisting subscription services,

As you know, SoundExchange believes that Capstar is not entitled to pay
royalties at the rates available for preexisting subseription services, We are therefore
accepling this payment as partial satisfaction of the actual liability that is due for

- DMX?2’s transmissions to residential customers, and SoundExchange and its copyright
owner members reserve all of their rights to pursue claims against DMX2 for its failure to
pay royaltics under the appropriate rates,

Singer

Gdry R, Gyeenstein
General Counse}
202.828.0126

VoK Bruce Joseph
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soundexchange 1330 GONNECTICUT AVE. NW, GUITE 338, WASHINGYON, DC 20036
©: 202.820,0120 F: 202.833.2141%
WWW.BOUNDEXGHANGE.GOM

October 18, 2005

VIA FACSIMILE & CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. L. Barry Knitiel
Senior Vice President
Business Affalrs ~ Worldwide
DMX Music
" 11400 W, Olympic Blvd., Suite 1100
Los Angeles, CA 90064

Re:  Notification of Payment of Incorrcct Royalties

Dear Bary:

We received a check from an entity identified as “DMX2” in the amount of

on October 14, 2005 for August 2005 royalties for a Residential Service,
You confirmed in your phone call of October 17, 2005 with my colleagne Kyle Funn that
this payment is caleulated under the rates available to preexisting subscription services.

As you know, Soundlixchange belleves that Capstar, the purchaser of some but
not all of the assets of DMX, Inc,, is not entitled to pay royalties at the rates available for
preexisting subscription services. We are therefore accepting this payment as partial
satisfaction of the actual Hability that is due for DMX2's transmissions to residential
customers, and SoundExchange and its copyright owner members reserve all of their
rights to pursue claims against DMX2 and Capstar for its failure to pay royalties under
the appropriate rates,
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soundexchange 1330 CONNEOTICUT AVE, NW, SUITE 330, WASHINGYON, DC 20036

P 202.826.0120 Ft 202,033,214
WWW.SOUNDEXCHANGE,.COM

December 19, 2005

VIA FACSIMILE & CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. L. Barry Knittel

Senior Vice President

Business Affairs — Worldwide

DMX Music

11400 W, Olympic Blvd., Suite 1100
Los Angeles, CA 90064

Re:  Noftification of Payment of Incorrect Royalties
Dear Barry:

We received a check from an entity identified as “DMX2” in the amount of

‘ '%ovembcr_m, 2005 for September 2005 royalties and a check in the
amount o on December 14, 2005 for October 2005 royalties, Both of these

payments ave identified as being applied to the Residential Service and calculated at the
rule available for preexisting subscription services (7.25% of residential revenue),

As you know, SoundExchange is firm in its belief that Capstar, the purchaser of
some but not all of the assets of DMX, Inc., is not entitled to pay royaliies at the rates
available for preoxisting subscription services. In fact, as our outside counsel has
previously informed counsel to THP Capstar, Inc. (“Capstar”), both the Asset Purchase
Agreement and the bankrupley court's order approving the sale of some but not all of
DMX's assets (the “Sale Order”) explicitly provide that the preexisting subscription
service license held by DMX was not transferred to Copstar, More specifically, the Sale
Ouder contains a finding that Capstar “is a newly formed entity unaffiliated with the
Debtors or any of the equity interest holders,” We are therefore at a loss as to how
Capstar can now claim for the purposes of statutory royalties that it is a successor to
DMX when in the bankrupltcy court it took every step possible to ensure that it was
neither a successor to nor affiliate of DMX (s0 as to avoid DMX's unpaid lability of
more than two million dollars),

So as not to deprive the copyright owners and performers that we represent of the
royalties they are dye, and in light of our experience of having not been paid royalties for
more than two years by DMX, we are reluctantly accepting the most recent payments
from DMX?2 as partial satlsfaction of the actual liability that is due for DMX2's
transmissions to residential customers as a new subscription serviee, and
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Mr, L. Bairy Knittel
December 19, 2005
Page 20f 2

SoundRxchange and its copyright owner members reserve all of their rights to pursue
claims ngainst DMXZ and Capstar for improper payment of royaltles under the rales
avallable to preexisting subscription services or such other claims as may be available.

Nothing herein shall be deemed an admission that Capstar is entitled to pay
royalties for any teansimissions under the rates established for the limited class of
statutory licensees identificd as preexisting subscription services,

Please do not hesitate to contact me if you have any questions.

Gy R, Gieenstein
General Counsel
202.828.0126

cc:  Patrick Breeland, Esq., Vinson & Elkins LLP
R, Steven Hicks, Chairman, Capstar Partners, LLC
David B, Stratton






soundexchange 1330 CONNECTICUT AVE, NW, SUITE 330, WASKINGTON, DC 20038

P:202.828.0120 F: 202,833.214%¢
WWW.SOUNDEXGHANGE.COM

January 23, 2006
VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. R. Warren Taylor

Vice President & Controller
THP Capstar, Inc./DMX Music
600 Congress Ave.

Suite 1400

Austin, TX 78701

Re:  Notification of Late Fees and Payment of Incorrect Royalties
Desr Mr, Taylor:

We received a cheek from an entity identified as “DMX2” in the amount of
*on January 19, 2006 for November 2005 royalties, The statement attached
to the check indicates that~is for a residential service and‘is fora
commetrcial setrvice.

Pursuant to Copyright Office regulations, payments are due by the 45" day aftex
the end of each month, See 37 C.RR., § 262,3(s). Therefore, this payment is two days
late and subject to late fees, Copyright Office regulations provide that a service shall be
charged a late fee of .75% per month for any payments not received in a timely manner.
Id. at § 262.4(e).

The attached spreadsheet shows that DMX2 owes late fees totuling‘ for the
payment received on January 19®, Please remit to SoundBxchange by February 6, 2006 a
payment in the amount of for the above payment not received in a timely manner.

On another note, we notice that DMX2's payment for its residential service is
calculated at the rate available for preexisting subsctiption services (7.25% of sesidential
revenue). We have indicated to Barry Knittel on several occasions that SoundBxchange
believes that Capstar, the purchaser of some but not all of the assets of DMX, Inc., is not
entitled to pay royalties at the rates available for preexisting subscription services. We
are therefore accepting DMX2’s payment o s partial satisfaction of the
actual liability that is due for DMX?2's transmissions to residential customers, and
SoundExchange and its copyright owner members reserve all of their rights to pursue
claims against DMX?2 and Capstar for its failure to pay royalties under the appropriate
rates.
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Mr. R, Warren Taylor
January 23, 2006
Page20f2

Please do nol hesitate to contact me if you have any questions,

Sipsersly,

ary R, {3reenstein
eneral Counsel

202.828.0126
cc: L, Barry Knittol (via facsimile)
J 't L L "'.i"-'e
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SOUNAEXCNANTE 1530 CONNECTICUT AVE, NW, SUITE 330, WASHINGTON, DG 20038

P: 202.828,0120 F: 202.033.2141
WWW.SOUNDEXCHANGE.COM

February 21, 2006

VIA CERTIFIED MAIL

Mr. R. Warren Taylor

Vice President & Controller
THP Capstar, Inc/DMX Music
600 Congress Ave.

Suite 1400

Austin, TX 78701

Re:  Notification of Payment of Incorrect Rovalties

Dear Mr. Taylor;

Woe received a check from an entity identified as "DMX2” In the amount of
on February 15, 2006 for December 2005 royalties. The statement
attached to the check indicates thatFis applied to'a residential service
and is calculated at the rate available for presxisting subscription services
(7.25% of residential revenue).

As praviously mentioned In my letter to you dated January 23, 2008,
SoundExchange believes that Capstar, the non-successor purchaser of some but
not all of the assets of DMX, Inc., is not entftled to pay royalties at the rates
available for preexisting subscription services, We are therefore accepting
DMX2's payment of as partial satisfaction of the actual liability that
will be due for DMX2's transmisslons as a new subscription service, and
SoundExchange and lits copyright owner members raserve all of their rights to
pursue claims against Capstar for improperly claiming the benefits of a
preexisting subscription service,

Please do not hesitate to contact me If you have any questions.

202.828.0128
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Soundexc:hange 1330 CONNECTICUT AVE, NW, SUITE 330, WASHINGTON, DC 20036
P.202.8628 0120 F.202.833.2141
WWW.SOUNDEXCHANGE.COM

August 17, 2005

VIA FACSIMILE & CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. L. Barry Knittel

Senior Vice Presidem
Business Affairs - Worldwide
DMX Music

11400 W. Olympic Blvd., Suite 1100
Los Angeles, CA 90064

Re:  Notification of Violation of Statutory License For
Failure 10 Pay Required Royalties

Dear Barry:

{

. We are in receipt of your August 9, 2005 letter for DMX MUSIC (Capstar)
Report and Payment to SoundExchange, Inc. for Residential Services and a check in the
amount of $32,776.51. The Statement of Account submitted with the check indicates
Residential Revenue of $477,571.21, which means that DMX paid a royalty equal to
6.86% of the revenues reported for the period June 3-30, 2005 ($32,776.51 divided by
$477,571.21). We are unaware of any statutory license that has a royalty rate of 6.86%,
and therefore deem this payment to be incomplete and in violation of the payment
provisions for any license for which this payment is purportedly made.

As we have previously informed you, Capstar is not entitled to the rates available
for Preexisting Subscription Services. Among other reasons, Capstar specifically
obtained in the Sale Order issued by the bankruptcy court langnage that it “is a newly
formed entity unaffiliated with the Debtors or any of the equity interest holders.” Capstar
also argued that it was not a successor to Maxide/DMX. We therefore do not understand
how Capstar can claim to be a successor when it comes to enjoying the below-market
rates established for the Preexisting Subscription Services but not one when it comes to
the unpaid liabilities that arose from DMX’s failure to pay statutory royalties as required.

As you know, in order to avoid liability for copyright infringement a service must
pay the royalties established for the applicable license. See 17 U.S.C. § ¥14(0)(4)(B)(i).
Capstar took the position in the Bankruptcy Court that it was not a successor to DMX.
Therefore, the only rates that are available to Capstar for its subscription transmissions
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Mr. L. Barry Knittel
August 17,2005
Page 2 of 2

are those for New Subscription Services. The rates presently available to New
Subscription Services are those set forth in 37 C.ER. § 262.3(a}(2). If you are unable to
measure the number of “performances” (defined term) or “aggregate tuning hours”
(defined term) for Capstar’s residential transmissions, then you would have to pay
royalties under the “Percentage of Subscription Service Revenues Option.” 37 C.F.R.

§ 262.3(a)(2)(ii).

If Capstar persists in claiming that it is now a successor to DMX for purposes of
copyright statutory licenses notwithstanding its position before the bankruptcy court,
SoundExchange and its copyright owner members reserve all of their rights to pursuc
claims against Capstar in either the bankruptcy court or federal district court should
DMX’s unpaid statutory liability remain unpaid.

Without waiving any of our rights or those of the copyright owners we represent,
SoundExchange will deposit the aforementioned check in the amount of $32,776.51 as
partial payment for the royalties due for a New Subscription Service. Late fees at the rate
of 0.75% per month will be due for any unpaid royalties from the due date unti] the date
received.

Plcase do not hesitate to call me if you have any questions.
Sincerely,

(fay Gl e

Gary R. Greenstein
General Counsel
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sSoUNAdEXChaNGE 1330 CONNECTICUT AVE, MW, SUITE 300, WASHINGTON, DG 20038
P:202.828.0120 F: 202.833.2141
WWW.SOUNDEXCHANGE.COM

September 18, 2006

VIA CERTIFIED MAIL,
RETURN RECEIPT REQUESTED

Mr. R. Warren Taylor

Vice President & Controller
THP Capstar, Inc./DMX Music
600 Congress Ave.

Suite 1400

Austin, TX 78701

Re: Notification of Payment of Incorrect Royalties

Dear Mr. Taylor:

We received a check from DMX Music in the amount of $54,480.02 on
September 12, 2006 for July 2006 royalties. The statement of account attached to the
check indicates that $14,747.50 is applied to a residential service and is calculated at
the rate available for preexisting subscription services (7.25% of residential revenue).

As mentioned in my previous letters to you, SoundExchange believes that
Capstar, the non-successor purchaser of some but not all of the assets of DMX, Inc., is
not entitled to pay royalties at the rates available for preexisting subscription services.
We are therefore accepting DMX Music’s payment of $14,747.50 as partial satisfaction
of the actual liability that will be due for DMX Music’s transmissions as a new
subscription service, and SoundExchange and its copyright owner members reserve all
of their rights to pursue claims against Capstar for improperly claiming the benefits of a
preexisting subscription service.

Please do not hesitate to contact me if you have any questions.

Si

Genera] Counsel
202.828.0126
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scundexchange 1330 CONNECTICUT AVE. NW, SUITE 330, WASHINGTON, DG 20038
P: 202.828.0120 F: 202.833 2141
WWW.SOUNDEXCHANGE.COM

October 18, 2005

VIA FACSIMILE & CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. L. Barry Knittel
Senior Vice President
Business Affairs — Worldwide
DMX Music
" 11400 W .Olympic Blvd., Suvite 1100

Los Angeles, CA 90064

Re:  'Notification of Payment of Incorrect Royalties

Dear Barry:

We received a check from an entity identified as “DMX2” in the amount of
$49,790.68 on October 14, 2005 for August 2005 royalties for a Residential Service.
You confirmed in your phone call of October 17, 2005 with my colleague Kyle Funn that
this payment is calculated under the rates available to preexisting subscription services.

As you know, SoundExchange believes that Capstar, the purchaser of some but
not all of the assets of DMX,, Inc., is not entitled to pay royalties at the rates available for
preexisting subscription services. We are therefore accepting this payment as partial
satisfaction of the actual liability that is due for DMX2’s transmissions to residential
customers, and SoundExchange and its copyright owner members reserve all of their
rights to pursue claims against DMX2 and Capstar for its failure to pay royalties under
the appropriate rates.

202.828.0126
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soundexchange 1330 CONNECTICUT AVE, NW, SUITE 300, WASHINGTON, DC 20036

™

P; 202.828.0120 F: 202.833.2141
WWW.SOUNDEXCHANGE.COM

September 19, 2005

VIA FACSIMILE & CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. L. Barry Knittel

Senior Vice President

Business Affairs — Worldwide

DMX Music

11400 W, Olympic Blvd., Suite 1100
Los Angeles, CA 90064

Re:  Notification of Payment of Incorrect Rovalties

Dear Barry:

We received a check from an entity identified as “DMX2” in the amount of
$49,443.11 on September 15, 2005 for July 2005 royalties for a Residential Service. This
payment was received one day after the due date for July 2005 payments. In addition,
this payment is calculated under the rates available to preexisting subscription services.

As you know, SoundExchange believes that Capstar is not entitled to pay
royalties at the rates available for preexisting subscription services. We are therefore
accepting this payment as partial satisfaction of the actual liability that is due for
DMX2’s transmissions to residential customers, and SoundExchange and its copyright
owner members reserve all of their rights to pursue claims against DMX2 for its failure to
pay royalties under the appropriate rates,

Sin

Gdry R. Gfeenstein
Goneral Counsel
202.828.0126

cc:  Bruce Joseph
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soundexchange 1330 CONNECTICUT AVE, NW, SUITE 330, WASHINGTON, DC 20038

P: 202.828.0120 F: 202.633.2141
WWW.SOUNDEXCHANGE.COM

December 19, 2005

VIA FACSIMILE & CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr, L, Barry Knittel
Senior Vice President ——
Business Affairs — Worldwide

_DMX Music

11400 W, Olympic Blvd., Suite 1100
Los Angeles, CA 90064

Re;  Notification of Payment of Incorrect Royalties

Dear Barry:

We received a check from an entity identified as “DMX2” in the amount of

. $49,778.07 on November 14, 2005 for September 2005 royalties and a check in the

amount of $48,838.68 on December 14, 2005 for October 2005 royalties. Both of these
payments are identified as being applied to the Residential Service and calculated at the
rate available for preexisting subscription services (7.25% of residential revenue).

As you know, SoundExchange is firm in its belief that Capstar, the purchaser of
some but not all of the assets of DMX, Inc., is not entitled to pay royalties at the rates
available for preexisting subscription services. In fact, as our outside counsel has
previously informed counsel to THP Capstar, Inc. (“Capstar”), both the Asset Purchase
Agreement and the bankruptey court’s order approving the sale of some but not all of
DMXs assets (the “Sale Order”) explicitly provide that the preexisting subscription
service license held by DMX was not transferred to Capstar. More specifically, the Sale
Order contains a finding that Capstar “is a newly formed entity unaffiliated with the
Debtors or any of the equity interest holders.” We are therefore at a loss as to how
Capstar can now claim for the purposes of statutory royalties that it is a successor to
DMX when in the bankruptcy court it took every step possible to ensure that it was
neither a successor to nor affiliate of DMX (so as to avoid DMX's unpaid liability of
more than two million dollars).

So as not to deprive the copyright owners and performers that we represent of the
royalties they are due, and in light of our experience of having not been paid royalties for
more than two years by DMX, we are reluctantly accepting the most recent payments
from DMX2 as partial satisfaction of the actual liability that is due for DMX2’s
transmissions to residential customers as a new subscription service, and
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Mr. L. Barry Knitte]
December 19, 2005
Page20f2

SoundExchange and its copyright owner members reserve all of their rights to pursue
claims against DMX2 and Capstar for improper payment of royalties under the rates
available to preexisting subscription services or such other claims as may be available.

Nothing herein shall be deemed an admission that Capstar is entitled fo pay
royalties for any transmissions under the rates established for the limited class of
statutory licensees identified as preexisting subscription services,

Please do not hesitate to contact me if you have any questions,

Sigcere

Gary R, G%enstein L

Géneral Counsel
202.828.0126

cc:  Patrick Breeland, Esq., Vinson & Elkins LLP
R. Steven Hicks, Chairman, Capstar Partners, LLC
David B. Stratton






.
l -

oo

N

.fm»ﬂi

soundexchange 1330 CONNEGTICUT AVE, NW, SUITE 330, WASHINGTON, DC 20036

P: 202.828.0120 F: 202.833.214%
WWW.SOUNDEXCHANGE.COM

January 23, 2006
VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. R. Warren Taylor

Vice President & Controller
THP Capstar, Inc./DMX Music
600 Congress Ave,

Suite 1400

~ Austin, TX 78701

Re:  Notification of Late Pees and Payment of Incorrect Royalties
Dear Mr. Taylor:

We received a check from an entity identified as “DMX2” in the amount of
$125,618.51 on January 19, 2006 for November 2005 royalties. The statement attached
to the check indicates that $47,545.57 is for a residential service and $78,072.94 is for a
commercial service.

Pursuant to Copyright Office regulations, payments are due by the 45™ day after
the end of each month. See 37 C.F.R., § 262.3(a). Therefore, this payment is two days
late and subject to late fees. Copyright Office regulations provide that a service shall be
charged a late fee of .75% per month for any payments not received in a timely manner,
Id. at § 262.4(e).

The attached spreadsheet shows that DMX2 owes late fees totaling $62.81 for the
payment received on January 19®, Please remit to SoundExchange by February 6, 2006 a
payment in the amount of $62.81 for the above payment not received in a timely manner.

On another note, we notice that DMX2’s payment for its residential service is
calculated at the rate available for preexisting subscription services (7.25% of residential
revenue). We have indicated to Barry Knittel on several occasions that SoundExchange
believes that Capstar, the purchaser of some but not all of the assets of DMX, Inc., is not
entitled to pay royalties at the rates available for preexisting subscription services. We
are therefore accepting DMX2's payment of $47,545.57 as partial satisfaction of the
actual Jiability that is due for DMX2’s transmissions to residential customers, and
SoundExchange and its copyright owner members reserve all of their rights to pursue
claims against DMX2 and Capstar for its failure to pay royalties under the appropriate
rates.
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Mr. R. Warren Taylor
January 23, 2006
Page 2 of 2

Please do not hesitate to contact me if you have any questions.

Sipcersly,

eneral Counsel
202.828.0126

cc: L. Barry Knittel (via facsimile)
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soundexchange: 1330 CONNECTICUT AVE, NW, SUJTE 330, WASHINGTON, DG 20036

February 21, 2006

VIA CERTIFIED MAIL

Mr. R. Warren Taylor

Vice President & Controller
THP Capstar, Inc./DMX Music
600 Congress Ave.

Suite 1400

Austin, TX 78701

Re: Notification of Payment of Incorrect Royalties

Dear Mr. Taylor:

We received a check from an entity identified as "DMX2” in the amount of
$116,287.25 on February 15, 2006 for December 2005 royalties. The statement
attached to the check indicates that $51,774.21 is applied to a residential service
and is calculated at the rate available for preexisting subscription services
{7.25% of residential revenue).

As previously mentioned in my letter to you dated January 23, 20086,
SoundExchange believes that Capstar, the non-successor purchaser of some but
not all of the assets of DMX, Inc., is not entitled o pay royalties at the rates
available for preexisting subscription services. We are therefore accepting
DMX2's payment of $51,774.21 as partial satisfaction of the actual liability that
will be due for DMX2's transmissions as a new subscription service, and
SoundExchange and its copyright owner members reserve all of their rights to
pursue claims against Capstar for improperly claiming the benefits of a
preexisting subscription service.

Please do not hesitate to contact me if you have any questions.

202.828.0126
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SOUNAEXChANGE 1330 connECTICUT AVE, NW, SUITE 330, WAGHINGTON, DC 20038

P: 202.828.0120 F: 202.833.2141
WWW.SOUNDEXCHANGE.COM

March 17, 2006
VIA CERTIFIED MAIL

Mr. R. Warren Taylor

Vice President & Controller
THP Capstar, Inc./DMX Music
600 Congress Ave.

Suite 1400

Austin, TX 78701

Rer Notification of Payment of Incorrect Royalties

Dear Mr. Taylor:

We received a check from an entity identified as "DMXGLC” in the amount
of $130,040.70 on March 15, 2006 for January 2006 royalties. The statement
attached to the check indicates that $47,931.57 is applied to a residential service
and is calculated at the rate available for preexisting subscription services
(7.25% of residential revenue).

As mentioned in my previous letters to you, SoundExchange believes that
Capstar, the non-successor purchaser of some but not all of the assets of DMX,
Inc., is not entitled to pay royalties at the rates available for preexisting
subscription services. We are therefore accepting DMXGLC's payment of
$47,931.57 as partial satisfaction of the actual liability that will be due for
DMXGLC's transmissions as a new subscription service, and SoundExchange
and its copyright owner members reserve all of their rights to pursue claims
against Capstar for improperly claiming the benefits of a preexisting subscription
service. -

Please do not hesitate to contact me if you have any questions.

202.828.0126
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soUNdEXChaNQE 1330 CONNECTICUT AVE, NW, SUITE 330, WASHINGTON, DC 20036

P: 202.828.0120 F: 202.633.214¢
WWW.SOUNDEXCHANGE.COM

April 19, 2006
VIA CERTIFIED MAIL

Mr. R. Warren Taylor

Vice President & Controller
THP Capstar, Inc./DMX Music
600 Congress Ave.

Suite 1400

Austin, TX 78701

Re: Notification of Payment of incorrect Rovalties
Dear Mr. Taylor:

We received a check from an entity identified as "DMXGLC” in the amount
of $81,146.01 on April 12, 2008 for February 2006 royalties. The statement
attached to the check indicates that $37,071.90 is applied to a residential service
and is calculated at the rate available for preexisting subscription services
(7.25% of residential revenue).

As mentioned in my previous letters to you, SoundExchange believes that
Capstar, the non-successor purchaser of some but not all of the assets of DMX|
Inc., is not entitled to pay royalties at the rates available for preexisting
subscription services. We are therefore accepting DMXGLC's payment of
$37,071.90 as partial satisfaction of the actual liability that will be due for
DMXGLC’s transmissions as a hew subscription service, and SoundExchange
and its copyright owner members reserve all of their rights to pursue claims
against Capstar for improperly claiming the benefits of a preexisting subscription
service.

Please do not hesitate to contact me if you have any questions.

202.828.0126
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soundexchange 1330 CONNECTICUT AVE, NW, SUITE 330, WASHINGTON, DC 20036

P: 202.828.0120 F: 202.833.2141
WWW.BOUNDEXCHANGE.COM

May 19, 2006

VIA CERTIFIED MAIL

Mr. R. Warren Taylor

Vice President & Controller
THP Capstar, Inc./DMX Music
600 Congress Ave,

Suite 1400

Austin, TX 78701

Re: Notification of Payment of Incorrect Royalties
Dear Mr. Taylor:

We received a check from an entity identified as "DMXGLC” in the amount
of $79,524.45 on May 186, 2008 for March 2006 royalties. The statement
attached to the check indicates that $40,086.88 is applied to a residential service
and $39,437.57 is applied to a commercial service.

As you know, pursuant to Copyright Office regulations, payments are due
by the 45" day after the end of the month. See 37 C.F.R. § 262.3(a). Therefore,
this payment is one day late and subject to late fees. Copyright Office
regulations provide that a service shall be charged a late fee of .75% per month
for any payments not received in a timely manner. }d. at § 262.4(e).

The attached spreadsheet indicates that DMXGLC owes late fees totaling
$19.88 for the payment received on May 16™. Please remit to SoundExchange
by June 2, 2006 a payment in the amount of $19.88 for the above payment not
received in a timely manner.

On another note, we notice that DMXGLC’s payment for its residential
service is calculated at the rate available for preexisting subscription services
(7.25% of residential revenue). As mentioned in my previous letters to you,
SoundExchange believes that Capstar, the non-successor purchaser of some but
not all of the assets of DMX, Inc., is not entitled to pay royalties at the rates
available for preexisting subscription services. We are therefore accepting
DMXGLC's payment of $40,086.88 as partial satisfaction of the actual liability
that will be due for DMXGLC’s transmissions as a new subscription service, and
SoundExchange and its copyright owner members reserve all of their rights to
pursue claims against Capstar for improperly claiming the benefits of a
preexisting subscription service.
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Mr. R. Warren Taylor
May 19, 2006
Page 2 of 2

Please do not hesitate to contact me if you have any questions.

eneral Counsel
202.828.0126
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soundexchange  1ss0 connecTicuT Ve, Nw, SUITE 330, WASHINGTON, DC 20036
P: 202.828.0120 F: 202.833.2141
WWW.BOUNDEXCHANGE.COM

July 21, 2006

VIA CERTIFIED MAIL

Mr. R. Warren Taylor

Vice President & Controller
THP Capstar, Inc./DMX Music
600 Congress Ave.

Suite 1400

Austin, TX 78701

Re:  Notification of Payment of Incorrect Royalties
Dear Mr. Taylor:

We have recently received the following two checks from an entity identified as
“DMXGLC™

e Check No. 000018629 dated May 26, 2006 in the amount of $79,554.02
« Check No. 000020156 dated June 29, 2006 in the amount of $45,397.60

The statements of account attached to these payments indicate that $25,744.39
and $11,070.91 are applied to a residential service for the periods April and May 20086,
respectively. Each of these payments are calculated at the rate available for preexisting
subscription services (7.25% of residential revenue).

As mentioned in my previous letters to you, SoundExchange believes that
Capstar, the non-successor purchaser of some but not all of the assets of DMX, Inc,, is
not entitled to pay royalties at the rates available for preexisting subscription services.
We are therefore accepting DMXGLC's payments of $25,744.39 and $11,070.91 as
partial satisfaction of the actual liability that will be due for DMXGLC's transmissions as
a new subscription service, and SoundExchange and its copyright owner members
reserve all of their rights to pursue claims against Capstar for improperly claiming the
benefits of a preexisting subscription service. ’

Please do not hesitate to contact me if you have any questions.

1y R. Greenstein

eneral Counsel
202.828.0126






TN

SOUﬂdEXChBTlgE 1330 CONNEGTICUT AVE, NW, SUITE 300, WASHINGTON, DC 20036
P: 202.828.0120 F£: 202.833.214%
WWW.SOUNDEXCHANGE.COM

September 11, 2006

VIA CERTIFIED MAIL,
RETURN RECEIPT REQUESTED

Mr. R. Warren Taylor

Vice President & Controller
THP Capstar, inc./DMX Music
600 Congress Ave.

Suite 1400

Austin, TX 78701

Re: Notification of Payment of Incorrect Royalties
Dear Mr. Taylor;

We received a check from DMX Music in the amount of $39,243.31 on August
15, 2006 for June 2006 royalties. The statement attached to the check indicates that
$10,132.80 is applied to a residential service and $29,110.51 is applied to a commercial
service.

As you know, pursuant to Copyright Office regulations, payments are due by the
45" day after the end of the month. See 37 C.F.R. § 262.3(a). Therefore, this payment
js one day late and subject to late fees. Copyright Office regulations provide that a
service shall be charged a late fee of .75% per month for any payments not received in
a timely manner. [d. at § 262.4(e).

The attached spreadsheet indicates that DMX Music owes late fees totaling
$9.81 for the payment received on August 15", Please remit to SoundExchange by
September 25, 2006 a payment in the amount of $9.81 for the above payment not
received in a timely manner.

On another note, we notice that DMX Music’s payment for its residential service
is calculated at the rate available for preexisting subscription services (7.25% of
residential revenue). As mentioned in my previous letters to you, SoundExchange
believes that Capstar, the non-successor purchaser of some but not all of the assets of
DMKX, Inc., is not entitled to pay royalties at the rates available for preexisting
subscription services. We are therefore accepting DMX Music's payment of $29,110.51
as partial satisfaction of the actual liability that will be due for DMX Music’s
transmissions as a new subscription service, and SoundExchange and its copyright
owner members reserve all of their rights to pursue claims against Capstar for
improperly claiming the benefits of a preexisting subscription service.

i
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Mr. R. Warren Taylor
September 11, 2006
Page 2 of 2

Please do not hesitate to contact me if you have any questions.

ary R. Greenstein
General Counsel
202.828.0126

Enclosure
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QUALIFICATIONS

I am the Chief Operating Officer of SoundExchange, Inc. (“SoundExchange”). I have
held this position since July 2001. Before I became Chief Operating Officer, I served as
SoundExchange’s Senior Director of Data Administration, beginning in November 1999. Prior
to that, I worked as a database and technology consultant for the Recording Industry Association
of America, Inc. (RIAA) for seven years. There, I developed the certification system for Gold,
Platinum and Multi-platinum record sales, and created the royalty distribution system for the
Alliance of Artists and Recording Companies (AARC).

My responsibilities as SoundExchange’s Chief Operating Officer include overseeing the
collection and distribution of royalty payments for the performance of sound recordings on
webcast, cable, and satellite services. In this capacity, I supervise SoundExchangé staff who
receive royalty payments from webcasting and broadcasting services, determine the amounts
owed copyright owners and performers, and distribute the royalties to those individuals and
entities. Additionally, I oversee SoundExchange’s license compliance activities, manage its
budget, and coordinate its systems requirements, development, and testing. A statement of
experience is attached to my testimony.

OVERVIEW

In Section I of my testimony, I describe how SoundExchange collects and distributes
royalty payments. In Section II, I discuss a number of issues related to the terms that are adopted
for the administration of the statutory licenses found in 17 U.S.C. §§ 112(¢e) and 114(d)(2).
Among other things, I briefly explain the importance of full and accurate census data to
SoundExchange’s ability to distribute royalties to their rightful owners, a topic that has been

thoroughly reviewed in SoundExchange’s filings with the Copyright Office and the Copyright

Royalty Board (“CRB” or “Board”) in the notice and recordkeeping rulemakings. I also explain





why a collection/distribution system with a single agent responsible for both collecting and
distributing royalties is more efficient and reliable than a system with multiple agents. Finally, I
address proposed changes to a number of the terms currently applicable to eligible
nonsubscription transmission services and new subscription services.

DISCUSSION
L SOUNDEXCHANGE’S COLLECTION AND DISTRIBUTION OF ROYALTIES

A. Overview of SoundExchange

SoundExchange is a 501(c)(6) nonprofit performance rights organization established to
ensure the prompt, fair and efficient collection and distribution of royalties payable to performers
and sound recording copyright owners for the use of sound recordings over Internet, cable, and
satellite radio services (hereinafier collectively “services” or “licensees”) via digital audio
transmissions. Originally an unincorporated division of the RIAA, SoundExchange was
separately incorporated in September 2003.

Collecting royalties from hundreds of services and distributing the royalties to thousands
of payees is an enormous undertaking. To fulfill its function, SoundExchange has invested
significant time and money to develop systems that facilitate the receipt and distribution of
royalties in the most efficient manner possible. Working together with statutory licensees,
artists, unions and record labels, we endeavor every year to streamline our processes and ensure
that the maximum amount of royalties we collect are paid out to those entitled to them.
SoundExchange has automated many of its functions (and such automation is critical to ensuring
efficient distribution of royalties), but, in many cases, SoundExchange staff still must undertake
the laborious process of tracking down individuals entitled to royalties and correcting or

completing misreported performance data.





Although SoundExchange is a non-member corporation, we frequently refer to those
record labels and artists who have specifically authorized us to collect royalties on their behalf as
“members.” We have thousands of such record label and artist members, but also pay non-
members — copyright owners and performers alike — as if they were also members. We do not
discriminate between members and non-members; in fact, current Copyright Office regulations
require us to treat members and non-members equally when initially allocating statutory
royalties. Members, however, can agree among themselves as to alternative distribution policies
as described in more detail below, see infra at 13.

SoundExchange has been the representative of artists and record labels on a vast array of
1ssues, including notice and recordkeeping and rate-setting through the CARP process and the
new CRB process. Throughout, on behalf of all artists and record labels, SoundExchange has
sought the establishment of marketplace royalties and regulations that enable the prompt, fair and
efficient distribution of royalties to all those artists and copyright owners entitled to such
royalties.

B. Rovalty Collection and Distribution

SoundExchange’s core mission is to collect and distribute statutory royalties as
efficiently and accurately as possible. As discussed throughout this statement, SoundExchange
has made significant investments in systems and infrastructure and personnel to perform the task
of royalty collection and distribution. These investments were made over several years and will
likely require further improvements (“extensions” in the language of software developers) as the
demands on the royalty system increase over time. For example, we will strive to further reduce
costs by automating certain functions and will look to increase the frequency of our distributions.

For managing royalty collection and distribution, SoundExchange employs the following

operational procedures. 1 have attached a flow-chart illustrating these steps as SX Ex. 211 DP.





Step 1: Payment and Log Receipt

SoundExchange’s Royalty Administration Department receives from statutory licensees
royalty payments and, ideally, three reports: Statements of Account (“SOAs”) that reflect the
licensee’s calculation of the payments for the reporting period; Notices of Election which
indicate whether the licensee has utilized any optional rates and terms pursuant to 37 C.F.R.

§ 262.3(a); and reports of use that log performances of sound recordings. Samples of these
reports are provided as SX Ex. 212 DP, SX Ex. 213 DP, and SX Ex. 214 DP.

Upon receipt of payment from a licensee, the payment is logged into our licensee
database. If this is the first payment from a licensee, a new profile is created for the licensee. If
the licensee has previously paid royalties, then the payment is entered under the existing profile.
Where licensees operate under more than one statutory license, the royalty payments from a
licensee are allocated among the various licenses under which the service is operating.
Similarly, where one parent corporation is paying royalties for multiple corporate “children,”

“such as in the case of a broadcast station group paying for individual terrestrial radio stations
simulcasting their signals on the Internet, the royalty payments are allocated among the
individual radio stations to the extent the Iicensee provides sufficient information for the
allocation. For example, if a broadcast network provides royalty accounting for its 70 radio
affiliates on a per-radio station basis, but pays the royalties owed by all of the affiliates with a
single check, then SoundExchange will allocate a portion of that total payment to each of the 70
individual stations. Allocating payments to individual stations is critical for distributing royalties
because distribution is based on the performance information in reports of use, which should be
submitted on a per-station basis.

Once a licensee has paid royalties and its payment is entered into our database, we also

seek to confirm whether the licensee has filed a Notice of Use of Sound Recordings Under





Statutory License with the U.S. Copyright Office. If a service has not filed such a Notice of Use
with the Copyright Office, then my understanding is that the service does not enjoy the
protections of the statutory license even if they are paying royalties. The filing of a Notice of
Use with the Copyright Office does not mean that a service is making transmissions. The Notice
of Use is supposed to be filed before a service commences transmissions or the making of
ephemeral phonorecords but just because a service files a Notice of Use does not mean it has
commenced streaming.

The reports of use (“logs™) provided by services are loaded into SoundExchange’s system
by the Distribution Operations Department. SoundExchange is currently receiving performance
logs from Music Choice, Muzak, XM Satellite Radio, Sirius Satéllite Radio and a handful of
other services. The vast majority of subscription and nonsubscription services, however, do not
currently provide performance logs to SoundExchange because regulations specifying the format
and delivery specifications have not yet been promulgated. The following discussion of log
processing is therefore based principally upon SoundExchange’s experience handling logs from
preexisting subscription services and the satellite radio services.

Occasionally, logs — which contain text information about the song title, album, artist,
label and other information, in addition to other transmission information — will fail to conform
to SoundExchange’s existing format and delivery specifications. When a log does not conform
to those specifications, it fails to load automatically. SoundExchange personnel must then
review the reports, identify errors, obtain a corrected log from the service (or in some cases
rectify the errors internally) and then re-upload the reports into the SoundExchange computer
software system. The failure of logs to follow a standardized format creates enormous burdens

for SoundExchange and decreases our efficiency in managing royalties. It is also frequently the





case that services fail to accurately report identifying data for sound recordings by, for example,
identifying an artist as “Various,” reporting a performer as “Beethoven” or “Mozart,” or simply
not providing required information. In each of these instances my staff has to research the
partially identified sound recording in order to identify accurately the sound recording copyright
owner and performers entitled to royalties. It is my understanding that the only penalty that a
service may be subject to for failing to file a proper report of use is an infringement action.

Step 2: Matching

SoundExchange’s Distribution Operations staff run the software program to match the
data reported in licensee logs with information in the SoundExchange database identifying
copyright owners and performers of particular sound recordings. Our complex log loading
algorithm attempts to match identical and similar data elements and combinations of data
elements from the incoming log against performance information previously received from the
services. If there is a match for a particular sound recording, then the program identifies the
corresponding copyright owner and performer information. If there is not a match, we then
conduct research as described in step three below.

Each description of a performance on a service’s log is retained in our database, even if
the description incorrectly identifies a sound recording and SoundExchange staff has corrected it
before uploading the log. Our system assumes that services will continue to report the
performance incorrectly in future logs. Rather than correct these performances each time they
appear in a log, the system matches to the incorrectly reported performances and then applies the
corrected information.

Step 3: Research

If there is no match for a sound recording, Distribution Operations personnel manually

examine the entry for the sound recording and attempt to determine whether it is new to the
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SoundExchange database or whether it is already in the database under different identifying
information. This research requires a significant amount of staff time. Such research is often
required for new releases, works reported for the first time, works from small labels, compilation
albums and foreign repertoire. In the case of compilation albums, for example, finding copyright
ownership information is particularly time-consuming because, although the album is issued by
one label, each of the sound recordings on it could be owned by a different label.
SoundExchange previously identified the problem of compilation albums in its filings with the
Copyright Office on notice and recordkeeping. See Reply Comments of the Recording Industry
Association of America, Inc., in Docket No. RM 2002-1A at 57058, 60 (Apr. 26, 2002) (SX

Ex. 414 DP); see also Comments of the Recording Industry Association of America, Inc., in
Docket No. RM 2002-1A at 64 (Apr. 5, 2002) (SX Ex. 415 DP).

SoundExchange conducts extensive data quality assurance work to ensure the correct
association of copyright owners and performers, on the one hand, and particular performances,
on the other. For example, the SoundExchange system detects what we call “performances in
conflict,” a situvation in which performances of the same sound recording are reported as being on
more than one label. In such cases, we conduct research to determine the correct label for the
sound recording. We also review situations in which an artist has performances of different
sound recordings with different labels or with “unassociated labels,” which may indicate that the
label information provided to us was ingorrect.

Step 4: Account Assignment

SoundExchange’s Account Managers assign sound recording performances to accounts
belonging to copyright owners and performers. For example, a performance of Stevie Wonder’s
Isn’t She Lovely from his Songs in the Key of Life album under the Motown record label (part of

Universal Music Group (“UMG”)) would be assigned to (1) Stevie Wonder’s account and





(2) Motown’s account. Performances of Motown’s sound recordings would be consolidated with
other UMG labels and the resulting royalty payment would be made to UMG. Account
assignments are based on the copyright owner and performer information provided by the
licensee as well as any information already in the SoundExchange database that copyright
owners and performers have supplied.

Not all performances can be assigned to a copyright owner or artist account in the time
leading up to a distribution. Performances for which a copyright owner or artist account is not
identifiable are assigned to a “suspense” account for later review and research. As soon as the
identification is made, these royalties are released in the next scheduled distribution.

Step 5: Royalty Allocation and Distribution

Once we have processed all of the logs by a given class of services for a given period, we
are able to allocate royalties. Allocation takes place only after all quality assurance steps are
taken to ensure accounts are payable, address and tax identification information is complete,
performances in conflict are resolved and copyright owner conflicts are resolved (to the extent
possible).

Allocation is the process by which a service’s royalty payments (made on a channel-by-
channel or station-by-station basis) for a given distribution period are paired with the
transmissions of sound recordings by that service during that period. The Royalty
Administration Department first identifies the services and associated royalty payments that will
be distributed. Minimum fees must be prorated to the period to which they apply. Once 1 have
reviewed and certified the prorating of the minimum fees and the amount of the total fees, those
fees are entered into the distribution portion of our system. The allocation and distribution

processes are then run.
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As stated above, allocation pairs royalties collected from a service with the service’s
sound recording performances. Once all allocations are completed, “adjustment processing” is
run. Adjustment_processing involves assigning debits and credits to accounts in order to rectify
errors that occurred in a prior distribution. Upon completion of necessary adjustments, the
distribution occurs.

Distribution begins with consolidating allocations according to earning entity (i.e., the
copyright owner or featured artist who has “‘earned” the money for tax purposes). The
consolidated allocations are then assigned to copyright owners, artists or other payees based on
the payment schedule for each. SoundExchange staff create a series of distribution certification
reports, which I review and then certify. Next, the system generates a payment file, which we
transmit to our banking partner. The bank then makes the payments in the form of a check or
electronic funds transfer. For performances éf so’und recordings, 50% of the royalties net of
allocable deductions are paid to copyright owners, 45% are paid to featured artists and their
third-party payees,’ and 5% are paid to non-featured artists,” in accordance with 17 U.S.C.

§ 114(g)(2). Royalties paid for the making of ephemeral phonorecords under 17 U.S.C. § 112(e)
are allocated solely to sound recording copyright owners. SoundExchange provides each
royalty-earning entity with a statement that reflects the performances (and the licenses under
which the sound recordings were performed) for which the royalty payment is made. Sample
statements for copyright owners and featured artists are attached as SX Exs. 252 DP and 253 DP

hereto.

! A third-party payee is an individual to whom an artist has authorized SoundExchange to pay a portion of
the artist’s statutory royalties. Producers and managers are common third-party payees.

% We pay the 5% non-featured artists’ share to an independent administrator who is responsible for the
further distribution of those funds to nonfeatured vocalists and musicians.





SoundExchange’s database containing payee information is derived from account
information received from record labels and artists, and includes such payees as the copyright
owners and artists themscilves, management companies, production companies, estates and heirs.
We must, however, verify address and other information and secure appropriate tax forms
directly from each artist and label. If an earning entity’ fails to provide SoundExchange with tax
information, then we can still distribute royalties but must withhold a portion of the royalties
pursuant to Internal Revenue Service (“IRS”) guidelines. All of the information provided to
SoundExchange from copyright owners and performers must be entered manually into the
royalty system. We hope to allow copyright owners and performers to input their information
directly into our systems in the future, but there are costs and security issues involved in building
those extensions into our current system.

The threshold for distributing royalties to a payee is $10. Rather than distribute smaller
amounts (and incurring significant additional transaction costs), SoundExchange waits until a
payee is owed more than $10, at which point the full amount is distributed.

SoundExchange presently conducts distributions four times a year, at least twice for
statutorily licensed performances (i.e., performances pursuant to 17 U.S.C. §§ 112(e) and 114)
and twice for non-statutorily licensed performances for which SoundExchange has collected
royalties, typically from non-U.S. performing rights organizations who have money for U.S.
performers or copyright owners. We are working to increase the frequency of distributions.
Payments for which SoundExchange lacks sufficient information to distribute to the appropriate

copyright owner and performer are allocated to separate accounts in accordance with 37 C.F.R.

? An “earning entity” is the person or entity who has earned the royalties from a tax standpoint and does
not have to be the person who receives royalties.
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§§ 260.7, 261.8 and 262.8. When SoundExchange subsequently obtains the information
necessary to distribute royalties to a particular copyright owner or performer, it will do so during
the next scheduled distribution. Re?ipi ents of royalty payments may contact SoundExchange
regarding any perceived errors in distributed payments. Errors in payment distributions may
occur as a result of a service’s reporting incorrect or incomplete information for a given

performance.

Step 6: Adjustments

In the event an improper amount of royalties is paid to an entity (either too little or too
much), SoundExchange staff will make adjustments to accounts to correct any errors in a royalty
distribution. For example, if Copyright Owner A was incorrectly reported as the copyright
ownér of Song X and received royalties for Song X, but the actual owner of that song was
Copyright Owner B, then SoundExchange would need to credit Copyright Owner B in a future
distribution and debit Copyright Owner A’s account for the improper distribution. Adjustments
typically take the form of an additional payment or a reduced payment to an existing account in
the next scheduled distribution. For copyright owners and artists who are newly identified and
for whom royalties have been accruing, a new account is created and royalties attributed to the
suspense account are transferred to the new account.

C. Challenges Faced by SoundExchange

‘While these operational steps may sound straightforward and although SoundExchange
has gained tremendous efficiencies through its custom software system, the massive scope of the
undertaking and the frequency with which novel circumstances arise render the actual task of
collecting and distributing royalty payments extremely complex. SoundExchange maintains
licensee accounts for more than 1,800 webcast, cable, and satellite services that play sound

recordings originating from all over the world, in many cases twenty-four hours a day, seven
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days a week. SoundExchange distributes royalties to nearly 15,000 copyright owner and
performer accounts. To date, SoundExchange has processed over 650 million sound recording
performances. And it is important to remember that those 650 million performances are
principally from the preexisting subscription services and the satellite services. That number will
increase tremendously once reporting regulations are finalized for the subscription and
nonsubscription services for whom rates are being established in this proceeding. I would not be
surprised if we had to match billions of performances each year once all webcasters start
providing reports of use.

The process of matching performances of specific sound recordings to individual
copyright owners gnd performers is often difficult because many business arrangements in the
recording industry ar'e intricate and continually evolving. For a given sound recording, there
may be multiple artists as well as multiple payees entitled to receive a portion of the royalties,
including production companies and management companies paid under Letters of Direction, as
well as the IRS. Further, members of a band often change over the course of the band’s
existence.* When a band whose members have changed releases multiple versions of the same
song, each release may involve payments to different people. Matching the performing band
members to a particular sound recording of such a song can be complicated. The make-up of the
Grateful Dead, for instance, changed several times during the three decades that the band played

(1965 to 1995, when Jerry Garcia died), and the band regularly released studio albums and live

albums (and it continues to release “new” recordings from its vault of concert tapes). Because

* The examples of band compositions that make distribution of royalties difficult illustrate a few reasons
why sufficient data to identify a specific sound recording is critical to SoundExchange’s ability to
distribute royalties to the parties to whom they rightly belong, as SoundExchange explained in its
Supplemental Comments concerning the proposed notice and recordkeeping requirements. Comments

(footnote continued on next page)
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the membership of the Grateful Dead was not static, identifying which members are entitled to
royalties for performances of a particular sound recording is exceedingly difficult where the
same titled song appears on multiple albums. Fleetwood Mac _similarly has undergone multiple
changes in membership since it originally formed in 1968, making the task of determining which
royalties belong to which members arduous. And Sade is the name of both the individual artist
Sade Adu and the band with which she has sung. When SoundExchange receives reports from
licensees that list only “Sade” as the performing artist, it can be difficult to determine whether
Sade Adu or Sade the band is the proper recipients of royalties for a sound recording
performance.

Band members may also share royalties on an unequal basis. In the easy case, bands or
artists have a corporation that receiveg the royalties and the corporation assumes responsibility
for dividing and distributing royalties among the band members. In some cases, however,
SoundExchange itself has to locate the information regarding shares, divide the royalties, and
make the payments to each band member.

The general rule we have created is to distribute royalties on a pro rata basis among the
members of a band, but that is not always as easy as it may sound. For example, there is no
guidance in the statute or legislative history on how SoundExchange should distribute royalties
to Tom Petty and the Heartbreakers. Is Tom Petty entitled to 50% of the featured artist share
with the remaining 50% allocated on a pro rata basis among the members of the Heartbreakers?
Similarly, should there be a special split for the Dave Matthews Band, where the name of the

band is the name of one of the members of the band? And what about in the case of Diana Ross

of SoundExchange in Docket No. RM 2005-2 (Aug. 26, 2005) (SX Ex. 417 DP); Reply Comments of
SoundExchange in Docket No. RM 2005-2 (Sept. 16, 2005) (SX Ex. 418 DP).
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& the Supremes versus The Supremes? In one instance Diana Ross is identified separately, but
does this mean her share of royalties should increase?

Distributions are also complicated if an artist is deceased and there are multiple heirs
(each of whom may have a different share) entitled to the royalties from the performance of a
single sound recording; this is particularly true where the artist is a group and more than one
group member is deceased.

Distributions could become far more complicated if the members of a band were
represented by different agents, with one member of a band represented by one collective and all
remaining members represented by SoundExchange. Under the theory of certain entities, the
members paid through SoundExchange would receive less than the members paid through
another entity due to the possibility of others free riding on SoundExchange’s investments
without having to share in the cost of those investments. And, if there were multiple collectives,
then the difficulties associated with allocating royalties and deducting costs could be
exacerbated, as explained in more detail below. See infra at 16.

In an effort to maintain accurate information on artists’ arrangements for division of
royalties as well as basic contact and tax information, SoundExchange actively engages in artist
outreach. SoundExchange regularly attends music industry conferences and makes presentations
to artist management firms, record labels, performing rights organizations and law firms that
represent artists. SoundExchange also works with music associations to spread awareness of its
services, and it advertises online, on television, in print and over the radio. SoundExchange
personnel are available to artists (as well as to copyright owners and licensees) to provide
information and answer questions, and we do so on a regular basis. SoundExchange encourages

copyright owners and performers to join as members but, as explained above, provides
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information and distributes royalties to copyright owners and performers regardless of
membership.

For undistributed royalties, eight SoundExchange staff members’ responsibilities inc]ude}
conducting research to locate artists and obtain their payee information. Even where
SoundExchange is able to determine the identity of the artist and record label, that does not mean
that SoundExchange knows where to locate them. Locating accurate payee information for a
sound recording can be very difficult, especially if the recording is listed in a non-active, deep
“catalog,” or involves an artist who does not have a U.S. corporate entity designated to receive
royalties on his or her behalf. Through niche programming, services perform many sound
recordings of smaller, less well-known labels and performers who are hard to find (and the
problem is magnified if they are no longer in existence). SoundExchange spends a significant
amount of time addressing this problem in two ways. First, SoundExchange personnel publicize
the organization, its mission, and its functions in order to ensure that artists and copyright owners
are aware that they may have royalties owed to them. We hope that individuals who learn about
us will contact us to provide us with the information we need to pay them. Second,
SoundExchange performs extensive research to locate and contact individuals who may be
entitled to royalties. For example, we rely on databases such as Celebrity Access and All Music
Guide as well as information provided by other organizations within the music industry, both
domestic and foreign, to locate artists. SoundExchange also utilizes temporary employees and
interns to assist in locating individuals and entities entitled to royalty payments. I suspect that
the number of “difficult-to-pay artists” and labels will increase tremendously once webcasters
start providing reports of use to SoundExchange following the promulgation of format and

delivery specifications.
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Under my direction, SoundExchange has conducted a total of nine royalty distributions
covering over 650 million sound recording performances, the most recent having occurred on
September 20, 2005. To date, SoundExchange has allocated more than $55 million in royalties.
SoundExchange strives to minimize the administrative costs associated with royalty collection
and distribution, and it has decreased those costs each year that it has been in operation.
SoundExchange maintains a staff of fewer than 20 individuals. We project administrative costs
(exclusive of expenses incurred in participating in rate adjustment proceedings) of under 12.5%
of total revenue for 2005 and under 10% of total revenue for 2006. For comparison purposes, I
believe the administrative costs for the American Society of Composers, Authors and Publishers

(“ASCAP”) and BMI are typically around 16% of total revenue.

II. A SINGLE COLLECTIVE SHOULD BE DESIGNATED TO COLLECT AND
DISTRIBUTE ROYALTIES

As a practical matter (and generally as a legal matter as well), SoundExchange (or its
precursor) has operated as the sole collection and distribution agent for royalties under the
Séction 112 and 114 licenses. Other than Royalty Logic, Inc. (“RLI”) and the small number of
copyright owners and performers it purports to represent, I am not aware of any copyright owner
or performer — let alone any service — who will advocate for the creation of a multi-tier
system for collection and distribution of royalties® or for the designation of multiple agents.® In

fact, the licensee webcasters appear to object to the creation of a multi-tiered system or any

3 Under a multi-tier system, SoundExchange would be required to collect royalties and then transfer them
to another agent that has been designated by a copyright owner or performer to distribute its royalties.
Allocations would need to be run to determine what portion of collected royalties should be paid to
another agent who may represent only one copyright owner or performer.

¢ Under a multi-agent system, licensees could have to make their royalty payments to different agents
according to the designations made by copyright owners and performers.
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obligation to provide payments and reports of use to any entity other than SoundExchange. See
Joint Comments of Radio Broadcasters in Response to the Copyright Royalty Board’s
Supplemental Questions Regarding Format and Delivery in Docket No. RM 2005-2 at 23
(Aug. 26, 2005). This is true even though the large commercial webcasting services in the first
webcaster proceeding presented Ron Gertz, the owner of RLI, which purports to be a competing
collection and distribution agent, as a rebuttal witness on their behalf. If the services are not
supporting the creation of a multi-tiered system and the overwhelming majority of copyright
owners and performers, as represented by SoundExchange, oppose such a system, I question how
such a system could be created under the willing buyer/willing seller standard set forth in the
statute.

I discuss the problems associated with a system that includes more than one collection
and distribution agent because I anticipate that RLI will raise the issue in this proceeding. If a
system were created to allow for at least two collection and distribution agents, then I question
how the rationale could be applied to limit the number of agents to two. If each copyright owner
or performer had the right to designate his/her own agent, then the Board would potentially have
to allow an unlimited number of collection and distribution agents to collect and distribute
royalties. See id. If this were the case, then there would be an incentive for copyright owners
and performers — even SoundExchange’s members — to designate agents other than
SoundExchange so that they could avoid certain costs that SoundExchange incurs for the benefit
of all copyright owners and performers and shift those costs to the copyright owners and
performers remaining with SoundExchange. Adding multiple distribution agents to the process
would substantially increase the administrative costs SoundExchange already incurs, as

explained in more detail immediately below, and the result would be substantially increased
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overall administrative costs associated with the royalty collection/distribution process. Thus, a
multi-agent system would appear inconsistent with the concept of an efficient licensing system
whose costs are borne by all copyright owners and labels.

The purpose of the royalty collection and distribution process is “to make prompt,
efficient and fair payments to Copyright Owners and Performers with a minimum of expense.”
67 Fed. Reg. 45,240, 45,267 n.46 (July 8, 2002) (SX Ex. 407 DP). Each of SoundExchange’s
procedures that I have outlined above is designed to further this purpose. The Librarian of
Congress has recognized that “Copyright Owners and Performers commend Sound Exchange . . .
[and prefer it as] a non-profit organization that has already invested heavily in a system designed
to locate and pay Copyright [O]wners and Performers.” Id. at 45,267. Indeed, through our five. .
years of experience collecting and distributing royalties and our substantial investments in |
recruiting and training the SoundExchange staff and in developing our custom computer
software system, we have developed an efficient process for prompt and fair payments.

Much of that efficiency would be lost if additional agents were inserted into the
collection and distribution process. The Librarian was right to express skepticism of a system
involving more than one collection or distribution agent on the grounds that it would likely add
unnecessary expense and administrative burden. See id. A multi-agent system would be costly,
overly complicated, prone to delay and unreliable.

Based on previous discussions with outside software consultants, other collecting
societies as well as my staff’s and my experience with adjustments, conflicts in ownerships and
claims and dispute resolution (to track the affiliations of each copyright owner and performer on
a sound recording-by-sound recording basis), I estimate that modifying our systems to

accommodate a multi-agent system would cost, at a minimum, between $250,000 and $350,000.
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For example, if only one member of a band were represented by someone other than
SoundExchange, then SoundExchange’s system would have to be modified to track that
relationship.” If different administrative rates were to be applied to copyright owners or
performers represented by an entity other than SoundExchange, the system would also have to be
configured to calculate different administrative rates for each sound recording in the database.

Given that each performance has at least two entitled payees (exclusive of the non-featured share

of royalties) — (1) the featured artist (which could be a group with multiple entitled parties) and
(2) the copyright owner — each of the copyright owner and the featured artist could be
represented by a different distributing agent. A multi-agent system thus has the potential of
requiring SoundExchange to account for every performance identified in a report of use multiple
times in order to properly allocate, distribute and adjust royalties. This would not be an easy
task, and it would place an enormous accounting burden on SoundExchange.

SoundExchange’s system presently contains entries for 150,000 copyright owners and
performers® and over 700,000 sound recordings. For the system to recognize multiple agents,
SoundExchange would have to expend significant resources, both human and monetary, to create
the accounting platform necessary to track innumerable distributing agent relationships, keep
accounts current when entitled parties change affiliation with multiple agents, and still ensure

timely distributions.

7 Lester Chambers, a member of The Chambers Brothers, previously expressed an interest in having RLI
collect and distribute royalties on his behalf. As the default agent, however, SoundExchange would
collect and distribute royalties on behalf of all the other members of The Chambers Brothers.

8 For example, Paul Simon as a solo artist and Simon & Garfunkel as a group are two such performers of
the 150,000 even though Paul Simon may receive a single check for all of his performances as a solo
artist and as a member of a group.
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Under a two-tier system with SoundExchange as the receiving agent and multiple
distributing agents, SoundExchange would have to alter its procedures for processing SOAs and
royalty payments. SoundExchange currently processes the two simultaneously because the
functions are complementary, thereby minimizing administrative costs, reducing total processing
time and limiting the number of staff involved. But, if SoundExchange were not the exclusive
distributing agent, it might not be able to release a payment for distribution until it agreed with
all other distributing agents that the SOAs for the distribution period were in order. It is
foresecable that situations will arise where another distributing agent identifies as problems
entries on an SOA that SoundExchange would not consider problematic. SoundExchange would
be restricted from using its discretion when dealing with paperwork that is incomplete, non-
standard or otherwise problematic. Instead, it would have to confer with all other agents to reach
a consensus on how to manage issues arising with services’ SOAs, payments and other required
paperwork. Considerable delays in distribution are foreseeable where payments cannot be
processed until such issues are resolved. Similarly, if a licensee failed to pay royalties in a
timely manner, SoundExchange and the other agents might need to discuss what steps needed to
be taken and by whom to ensure the payment of royalties and any late fees due. And, if any late
fees were owed and paid, there would be additional accounting to split them among distributing
agents.

SoundExchange would also have to alter its system to ensure that adjustments to correct
for distribution errors are properly debited or credited to royalty recipients whose affiliation with

a particular distributing agent changes over time.” SoundExchange would no longer be able to

° In a multi-agent systems, regulations would have to specify how and when a copyright owner or
performer may switch designations.
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rely on its current procedure of crediting or debiting individual copyright owner and performer
accounts, but would have to reach agreement with the other distributing agents on an adjustment
system and inter-agent dispute resolution process, which would add further costs and delays.
Based upon SoundExchange’s prior experiences with RLI, I am not convinced that these issues
can be worked out easily. When RLI was granted designated agent status in the first webcaster
arbitration it imposed significant delays in the simple matter of designing the SOAs and
ultimately did nothing to contribute to the creation and final form of the SOAs. I therefore
believe that the regulations governing a multi-tiered distribution system would have to set forth
in great specificity all of the steps to be taken to resolve problems, disputes or claims among
multiple agents and include a contin}xing role for the Board to resolve disputes, if any arose,
provided that such a role for the Board is permitted under statute.

Another example of how a multi-agent system would complicate the royalty
collection/distribution process is the hindrance it would cause to licensees’ ability to obtain
reliable information about the statutory license. Many licensees and potential licensees rely on
SoundExchange staff to answer questions, walk them through the process of complying with the
terms of the statutory licenses, calculating royalties owed, and complying with reporting
requirements. With a multi-agent system, licensees would not be able to rely on information
from the single source of SoundExchange and would likely have to contact multiple agents
according to the various affiliations of the copyright owners and performers whose sound
recordings they have performed. For example, different agents may have different
interpretations of the provisions of a statutory license (e.g., what level of interactivity is
permitted, if any, or how should the sound recording performance complement be interpreted for

purposes of classical recordings) or governing regulations, and a licensee, to avoid potential
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Hability for copyright infringement, may feel the need to contact each agent in order to protect
itself. Under a multi-tier system with distinct receiving agents and distributing agents, it would
be unclear which entity’s information would be definitive. The confusion associated with such a
system inevitably would add costs and delays not present in a single-agent system, particularly if
licensees relied upon information from an agent other than SoundExchange, information which
SoundExchange disputed. In the altemative, SoundExchange might still have to field all of these
inquires and incur the expense of providing information to licensees, and other agents could
avoid these burdens by referring everyone to SoundExchange, without having to share in any of
the associated costs.

A multi-agent system could create problems for distribution policy matters, such as how
royalties to orchestras and non-human performers (e.g., Elmo), should be paid, what rules should
apply for distributing to bands where there are disputes among band members, etc. Currently,
SoundExchange endeavors to develop policies that apply fairly to all interested parties but if
each distribution policy decision also has to be worked out with multiple distributing agents —
who may disagree with SoundExchange’s proposed policies — then many distributions could be
suspended or delayed due the inability of the agents to agree on allocation guidelines.

A multi-agent system could also raise problems for enforcement and audits. For
example, if the copyright owners and performers represented by other agents claimed that they
were not subject to any of the costs incurred by SoundExchange for audits and enforcement,
would SoundExchange have to share any recoveries obtained through enforcement or audits with
such other collection and distribution agents? I would hope not. If certain entities choose not to
share in the costs that are expended for the benefit of all copyright owners and performers, then I

do not believe the copyright owners and performers represented by SoundExchange should have
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to share any late fees, collection of unpaid royalties or audit recoveries with such entities. But
saying this in theory may create problems in practice, particularly when a service remits overdue
royalties after receiving a demand letter from SoundExchange. The question of how those
overdue royalties should be allocated will likely result in a dispute in a multi-agent environment,
particularly where some agents seek to avoid joint costs, but want to share in “joint” rewards.

- These examples are illustrative of the added complications, costs and delays that a multi-
agent system would create. Further inefficiencies and delays are foreseeable, particularly when
disputes among and between potential distributees are considered. Moreover, based on
SoundExchange’s experience in collecting and distributing royalties to date, I believe that there
likely are additional inefficiencies that are unforeseeable. Each year that SoundExchange has
been in operation, I have been confronted with conflicts and complications in the collection and
distribution process, some of which I have described above, that neither I nor my colleagues
foresaw when SoundExchange began operating. Injecting one or more additional agent(s) into
the equation, in my opinion, would likely result in many new conflicts and complications that we
cannot predict.

The Librarian of Congress has recognized the natural efficiency of a single collection and
distribution agent for royalties associated with digital performance of sound recordings. 63 Fed.
Reg. 25,394, 25,412 (May 8, 1998) (“designat[ing] a single entity to collect and distribute the
royalty fees creates an efficient administrative mechanism™) (CARP proceeding on digital
performance of sound recordings by pre-existing subscription services) (SX Ex. 411 DP).
Countries around the world have found that a single agent reduces administrative costs and

speeds distribution, and a single collective for receipt and distribution of digital performance
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royalties is the international norm.'® A single agent will best further the purpose of the collection
and distribution ﬁrocess — “to make prompt, efficient, and fair payments to Copyright Owners
and Performers with a minimum of expense,” 67 Fed. Reg. at 45,267 n.46 — and should be
designated for collecting and distributing royalties for the digital performance of sound
recordings under Sections 112(¢e) and 114 of the Copyright Act.
I1I.  MODIFICATIONS NEEDED TO LICENSE TERMS

I am concerned that the terms for the payment of royalties and the terms for
recordkeeping, once adopted, may be left unchanged in future proceedings which are likely to
focus primarily on royalty rates. SoundExchange’s experience over the past several years
demonstrates that a few of the terms found in 37 C.F.R. Part 262 must be modified to facilitate
the prompt, fair and efficient administration of the statutory licenses. As explained below, there
are a few of the current terms that frustrate SoundExchange’s ability to perform its function.
These terms make no sense in the context of the statute’s overall goal of providing fair
compensation to artists and record labels. SoundExchange requests that the CRB modify the
terms accordingly.

I am assuming for the purposes of my testimony that the general structure of the current
system — with SoundExchange serving, in effect, as the sole agent designated to receive and
distribute statutory royalties — will continue. If that structure were to change to accommodate

multiple collectives, which SoundExchange strongly opposes, then there would likely have to be

%Over 60 other countries — including those with the most sales of sound recordings, i.e., the United
Kingdom, Germany, Japan, and Canada — operate under a system in which a single collective collects
and distributes royalties. To my knowledge, only Brazil, Colombia, and the United States have
competing collectives that receive and distribute royalties for a particular right. In Brazil and Colombia,
disputes between collectives often result in royalties that are either delayed or never paid.
SoundExchange’s efforts to pay royalties to artists in those countries pursuant to reciprocal payment
agreements are often frustrated because of the uncertainties attributable to the multi-collective systems.
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substantial revisions to the regulations to account for the complexity of a multi-agent system and
how conflicts and adjustments would be made among multiple agents.

A. Importance of Census Reporting

Although recordkeeping requirements are not set forth in Part 262, I do want to briefly
reiterate SoundExchange’s long-standing request for census reporting. SoundExchange has
previously submitted extensive comments on recordkeeping and, in particular, the need for
census reporting in response to the Copyright Office’s and the Board’s notice and requests for
comments in connection with their rulemakings on recordkeeping. I incorporate those comments
by reference and have attached copies of the most recent Comments (exclusive of attachments).
See Comments of SoundExchange in Docket No. RM 2002-1H (May 27, 2005) (SX Ex. 416
. DP); Comments of SoundExchange in Docket No. RM 2005-2 (Aug. 26, 2005) (SX Ex. 417
DP); Reply Comments of SoundExchange in Docket No. RM 2005-2 (Sept. 16, 2005)

(SX Ex. 418 DP); see also Reply Comments of the Recording Industry Association of America,
Inc., in Docket No. RM 2002-1A at 69-78 (Apr. 26, 2002) (SX Ex. 414 DP). I will not belabor
what we have said in those submissions, but I emphasize here that accurate data is critical to the
integrity of the collection and distribution process that I have described above. As
SoundExchange’s comments explain, receiving reports of use in census form and in a uniform
format is the only way to ensure that copyright owners and performers receive accurate payments
for the use of their sound recordings.

B. The Terms Should State that the Failure to Pay Rovalties When Required Followed
by Payment of a Late Fee does not Preclude a Copvright Infringement Claim

Statutory licensees are generally required to pay their statutory royalties 45 days after the

end of each month. Unfortunately, many licensees fail to pay their royalties in a timely manner.
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When a licensee fails to pay royalties when due, they are subject to a late fee of 0.75% per
month.

1 belit_ave that there was an outstanding question as to whether the inclusion of a late fee
provision in the regulations precluded a copyright owner from filing an infringement action
against a service that failed to pay royalties in a timely manner. For example, I understood that it
might have been possible for a service to argue that, when it was sued for copyright infringement
for the failure to pay royalties, the service might have been able to make that litigation disappear
if the service simply paid the unpaid liability plus interest. If this were true, then I think there
would be a significant incentive for services to not pay royalties in a timely manner, particularly
if they could never be sued for infringement and only had to pay a minimal late fee if challenged
by copyright owners.

I understand that Congress, in the Copyright Royalty and Distribution Reform Act
(“CRDRA?”), amended Section 114 to make clear that the inclusion of a regulatory term
providing for late fees does not affect a copyright owner’s other enforcement rights. 17 U.S.C.

§ 803(c)(7) (“A determination of Copyright Royalty Judges may include terms with respect to
late payment, but in no way shall such terms prevent the copyright holder from asserting other
rights or remedies provided under this title”). So that the terms established through this
proceeding clearly reflect the statutory preservation of copyright owners’ remedies for
infringement and put licensees on proper notice, I believe the Board should adopt regulations
that make clear that a licensee that fails to make royalty payments on a timely basis may be

subject to liability for infringement in addition to late fees.
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C. The Interest Penalty for Failing to Pay Rovalties When Required Should be
Increased and Interest Charges Should Accrue After a Demand for Payment

As noted above, licensees are generally required to pay royalties 45 days following the
end of the month for which the liability is calculated, but many services fail to meet this
deadline. 37 C.F.R. § 262.4(c). Late payments can range from a few days to a few months. In
some instances, services have gone several years without paying royalties. We also have
experience with a service failing to pay royalties for se;feral years, filing for bankruptcy to have
its debt discharged, and then a purchaser of some, but not all, of the assets of the bankrupt
licensee claiming to be a successor to the bankrupt entity for one purpose (to benefit from below-
market rates) but not for other purposes (with respect to unpaid liabilities).

I do not believe the current interest rate of 0.75% per month is an effective deterrent to
ensure that licensees pay royalties when they are due. In comparison, credit card companies that
dO. not receive payments from users by the due date are permitted to charge rates that are
significantly higher than the rate charged to webcasters. To ensure prompt payment of royalties,
reduce SoundExchange’s costs of obtaining payment from licensees, and to create disincentives
for licensees to delay payments, I strongly encourage the Board to increase significantly the
interest charges to be paid when a service fails to pay royalties when due. Ibelieve increasing
the monthly rate from 0.75% to 2.5% would be appropriate.

While some may view a higher interest rate as a penalty, I believe it is better
characterized as motivation for those who seek the benefit of the statutory license to actually
comply with the provisions of the license. A higher interest rate would also level the playing
field between those services that comply with regulations and those that do not. When one

combines a low interest rate (0.75%) with the high cost of bringing an infringement action for
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failure to pay royalties, it is easy to see that there is an economic incentive for services to pay
royalties when they feel like it rather than when the payments are due.

We have had varying degrees of success invoicing services for late fees.!! Many services
pay late fees when requested, which is typically within three weeks from the date we send out a
letter requesting payment of late fees. However, there have been occasions where a service has
been reluctant to pay interest penalties. We had a recent situation where a licensee received a
demand letter for late fees in July 2005, but failed to pay the late fees until October 20, 2005,
without being subject to any additional penalties.

To ensure that licensees do not have an incentive to refuse to pay late fees upon receipt of
a demand letter from SoundExchange, I would encourage the Board to adopt a regulation that
specifically addresses this situation. I propoée that when SoundExchange requests the payment
of late fees from a service, the service be given a 20-day grace period in which to pay its late
fees. The 20-day period would run from the date of the letter or the postmark on the envelope,
whichever is later. If a service failed to pay the late fees within the 20-day period, then the late
fee amount should be doubled every five days that the late fee amount remains unpaid.

If a licensee makes an intervening payment for a monthly liability while a late fee penalty
is still outstanding, the regulations should provide that the intervening payment is first applied to

current labilities and only after those are discharged will any surplus be applied to outstanding

"SoundExchange cannot calculate interest charges until payment is actually received. If a service has
failed to pay monthly royalties and we send a demand notice for payment, we alert the licensee to the
fact that it will be subject to interest charges but then do not invoice the service for late fees until we
receive the unpaid monthly royalties. This is because late fees are calculated by multiplying the amount
of royalties actunally paid by the late fee rate established in the regulations, dividing that product by 30
(the estimated number of days in a calendar month) to calculate the daily late charge, and then
multiplying the daily late charge by the number of days between the due date and received date.
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late fees. I believe that only by making the financial penalty for failure to pay late fees
significant will copyright owners and performers be ensured of prompt payment,

In order to avoid confusion about when payments are due, I would also encourage the
Board to clarify in any regulations that when a payment due date falls on a weekend or federal
holiday, that the due date be extended to the next business day. The current regulations provide
that payments are due by the 45™ day after the end of a month, which means that payments not
received by the 45™ day, even if that day falls on a weekend or federal holiday, are arguably late.
SoundExchange has voluntarily refrained from charging late fees until the second business day
following the 45" day after the end of a month if the 45™ day falls on a weekend or federal
holiday. Clarification of this issue would benefit licensees and SoundExchange, and I believe
the clarification should be codified in the regulations. |

D. Penalties Should Also Apply for Services that Fail to Submit Completed Statements
of Account and Reports of Use

Current regulations require services to submit completed statements of account (“SOAs”)
at the same time that the service remits payment to SoundExchange. 37 C.F.R. § 262.4(f).
Unfortunately, services frequently fail to submit completed SOAs or even any SOA. Because we
require SOAs to confirm payments and to allocate royalties, it is critical for us to receive these
forms from licensees. There is currently no penalty for failing to submit a completed and signed
SOA short of the filing of an infringement action. 1 expect that copyright owners would be
unlikely to file an infringement action against a service that paid royalties but failed to file an
SOA, even though this failure creates significant problems for SoundExchange (including the
inability to verify whether the licensee has paid the correct amount). I therefore encourage the

Board to impose a late fee charge on any service that fails to submit a completed SOA when due.
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The late fee should be calculated as if the service had failed to pay royalties when required, even
if royalties were paid in a timely manner,

Similarly, I believe late fees should also apply w}_xere services fail to submit valid reports
of use in a timely manner. Without a financial incentive to comply with regulations, I am afraid
that many services will fail to submit their reports of use when required.

E. Licensees’ Statements of Account Should be Public

Copyright owners and performers periodically ask SoundExchange for information about
royalty payments for particular services’ performances of their sound recordings under the
licenses established by Sections 112(e) and 114. They want to know details such as how much
in royalties they are eaming from performances of their work by a given service and whether
they are owed royalties that have not been paid. This is the information licensees supply in their
SOAs (hereinafter “payment information”). See 37 C.F.R. § 262.4(f). The current regulations
nevertheless contain a confidentiality provision that precludes disclosure of SOAs even to
copyright owners, performers and SoundExchange Board Members who are copyright owners or
performers. 37 C.F.R. § 262.5. While copyright owners and performers may receive
information about royalties in aggregated form from SoundExchange, i.e., the total amount of
royalty payments they receive for a given distribution period, 37 C.F.R. § 262.5(c), they are
precluded from obtaining information about specific services’ royalty payments, 37 C.F.R.

§ 262.5(d)."”

"By contrast, the Copyright Act provides for copyright owners to receive notice of the use of their sound
recordings. 17 U.S.C. § 114(£)(4)(A) (directing the Copyright Royalty Judges to “establish requirements
by which copyright owners may receive reasonable notice of the use of their sound recordings”). The
Copyright Office has rejected the claim that reports of use should be kept from copyright owners based
on a theory that services have a proprietary interest in prohibiting the disclosure of their playlists. 63
Fed. Reg. 34,289, 34,295 (June 24, 1998) (concluding, in announcement of interim notice and
recordkeeping requirements for pre-existing subscription services, that copyright owners must have

(footnote continued on next page)
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Licensor copyright owners and performers need payment information for several
purposes. When a given service has failed to comply with a license by not paying royalties,
copyright owners need details concerning the non-payment in order to make an informed
decision about what action to take. They need to know how much in royalties a given service
owes (i.e., how much money is at stake), how frequently they pay late, and how overdue the
payments are in order to decide whether a copyright infringement suit would be economically
justified. For example, it might not make sense to spend thousands of dollars on an infringement
action if a service had typically been paying a few hundred dollars a month and then went three
or four months without paying any royalties. Conversely, if a service had been paying royalties
of tens of thousands of dollars a month and then stopped paying, copyright owners might be
more willing to initiate litigation against the service. By the same token, licensors need to know
how far in arrears a service is in order to gauge what action is appropriate; one or two months in
arrears may warrant measures less severe than if the service were six or more months in arrears.

Copyright owners also request payment information for budget purposes. They want to
include estimates of incoming royalties in their revenue projections. They also need this
information when they are negotiating collectively with licensees. Licensee services have
occasionally directed SoundExchange to disclose details about their royalty payments to their
outside counsel, but then refused to allow similar disclosure to sound recording copyright

owners. Isimply do not understand why the owners of the sound recordings transmitted under

access to reports of use after weighing services’ confidentiality interests against copyright owners’
interest in receiving the reports as well as the services’ own interest in minimizing administrative costs).
Services that transmit sound recordings pursuant to Section 112(e) or 114 by definition transmit them
publicly, and the playlists that they have performed are “historical fact.” Id.; see also Unif. Trade
Secrets Act § 1(4) (1985) (defining “trade secret” to mean information that “derives independent
economic value, actual or potential, from not being generally known to, and not being readily

(footnote continued on next page)
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statutory license should not have information on services’ use of their sound recordings. It is my
understanding that in their direct licenses (i.e., licenses negotiated in the marketplace rather than
established by statute), copyright owners receive detailed information on the usage of their
recordings by licensees. See, e.g., Testimony of Steve Bryan (Warmner Music Group); Testimony
of Mark Eisenberg (Sony BMG); Testimony of Ken Parks (EMI); Testimony of Larry Kenswil
(Universal Music Group) (submitted herewith as part of SoundExchange’s direct written case),
Simply because a service takes advantage of a statutory license rather than a direct license —
when the same recordings are being transmitted or distributed — should not preclude a copyright
owner from learning about the uses of his/her/its product and revenue derived from such use.

Copyright owners and performers have also asked for payment information in the context
of bankruptcy proceedings, for use in determining what action to take, if any, concerning
royalties owed by a service that has filed for bankruptcy. SoundExchange’s inability to disclose
information on a bankrupt service has hindered its ability to work with its copyright owner
members on royalty collection strategies. In addition; where regulations preclude us from
disclosing information to individual copyright owners, those owners are themselves handicapped
if they wish to file their own claims in the bankruptey proceeding but lack sufficient information
to file a proof of claim.

The current regulations, by precluding SoundExchange’s disclosure of licensee-specific
information to individual copyright owners, fail to recognize that SoundExchange itself likely
lacks an independent cause of action against a service that fails to pay royalties. My

understanding of the law is that, in order to file an infringement action, only the owner or

ascertainable by proper means by, other persons who can obtain economic value from its disclosure or
use and is the subject of efforts that are reasonable under the circumstances to maintain its secrecy”).
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exclusive licensee has standing. SoundExchange, when granted specific rights by copyright
owners, is only a non-exclusive licensee, and when it is acting on behalf of non-members, it
likely would not have any right of enforcement. Therefore, current regulations limit payment
and financial information to the agent that has no rights to pursue a claim to unpaid royalties, and
precludes disclosure to the principals that do have enforceable rights. This situation strikes me
as absurd and unworkable.

In addition, SoundExchange needs to be able to share payment information with its Board
of Directors, all of whom are either copyright owners or performers. SoundExchange Board
Members need full information about the royalties that the organization is responsible for
collecting and distributing in order to make informed policy and operational decisions.
Decisions on enforcement actions (which are funded from royalties), budgeting, and other Board
responsibilities, are dependent upon the ability to review information about royalty payments.
Moreover, it is an odd situation to be prohibited by regulation to disclose relevant and material
information to my Board.

SOAs should be available not just to copyright owners and performers, but to the public
as well. Much of the information about services’ statutory activities — e.g., the number of
listeners or tuning hours — is publicly reported by industry analysts such as Arbitron. 1
understand that services voluntarily supply that information to the analysts and then attempt to
capitalize on the analysts’ reports for their own benefit. SoundExchange, by contrast, is not
permitted to disclose to the public the information that it possesses on streaming services’
activities, which could contradict the information being reported by third parties or the services

themselves. The terms for the Sections 112(e) and 114(d)(2) licenses should not provide
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services with the ability to restrict disclosure of information about their operations to instances
where only they benefit from the disclosure.

I have not heard any public policy justification for allowing payment information from
statutory licensees to be kept from the public generally or from copyright owners, performers
and SoundExchange Board Members (who are themselves representatives of copyright owners
and performers) specifically. Comparable information concerning other statutory licenses, e.g.,
the Section 111 license for cable television systems and the Section 119 license for satellite
carriers, is filed publicly. Ihave attached to my testimony as SX Exs. 259 DP - 264 DP sample
statements of account filed by cable television systems and satellite carriers — which specify the
licensees’ royalty payments for the statement period and are available to the public at the
Copyright Office. Ido not believe there is a basis to conclude that simply because licensees
deposit their SOAs with SoundExchange rather than the Copyright Office the information they
report should be kept confidential.

Services benefit greatly from being able to transmit all of their royalty payments to a
single collective agent rather than having to deal with copyright owners and performers on an
individual basis.”® Licensors rather than licensees pay for that convenience in the form of
reduced royalty payments, as SoundExchange’s administrative costs come out of the royalties
licensees pay. This benefit to licensees should not come at the further price of licensors’
inability to obtain information that they would have if services paid royalties and reported

directly to them. Because the licenses are public in nature, copyright owners and performers,

PIf the arguments of RLI for a multi-agent collection/distribution system are accepted, services might be
required to provide reports of use directly to an unlimited number of agents for copyright owners and
agents. If such a system were adopted, it would make no sense for an unlimited number of agents to
receive information from licensees without that information also being made available to the principals
of those agents.
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their representatives and the members of the Board of SoundExchange should be entitled to
receive all of the information that the services deliver to SoundExchange. If the services do not
want to have this information disclosed publicly, then they have the right to seek a direct license
from individual copyright owners. If the services believe that payment information is too
sensitive for public disclosure, then they should have to at least negotiate over that right at arm’s
length rather than having federal regulations grant them protections that do not serve the public
interest.

The terms adopted in this proceeding therefore should not include confidentiality
limitations on the SOAs submitted by licensees, and SoundExchange should be permitted to
make such information available to copyright owners, performers, its Board and the general

public.

F. The Regulations Must be Modified to Facilitate Prompt and Efficient Verifications
of Royalty Payments from Licensees

Current regulations provide for the verification of SOAs and accompanying royalty
payments. 37 C.F.R. § 262.6. SoundExchange’s experiences with an analogous provision that
applies to preexisting subscription services, 37 C.F.R. § 260.5, indicates that the regulations on
verifications'® should be modified in the following respects:

1. The regulations should be clarified so that it is clear that the verification is to confirm

the information reported on a SOA. All information necessary to verify the data reported on a

I intentionally use “verification’ rather than “audit” because I understand that the word “audit” may
have specific meaning to accountants. Ihave been told that an audit generally refers to the fairness of a
company’s financial statements, which is much more extensive an inquiry than what SoundExchange
and copyright owners and performers may want, which is an examination or verification of the
calculation of royalty payments due from a service. I therefore believe the regulations should refer to
verifications or examinations rather than an audit.

35





SOA, including financial records, computer server logs, etc., should be subject to the verification
procedure set forth in Section 262.6.

2. Section 262.6 provides that only the Designated Agent, SoundExchange, is permitted
to conduct a verification. This provision is the result of negotiations that took place during the
first Webcaster arbitration (in 2001) and would appear to deprive copyright owners and
performers — the entities entitled to royalties — of substantial rights. Specifically, I do not
understand why a copyright owner or performer should be denied the right to verify royalty
payments if SoundExchange, for its own business reasons, decides not to conduct a verification.
For example, the copyright owner or performer of a niche genre of music may wish to verify the
payments from a service that plays music from that niche, but SoundExchange, for legitimate
and sound business reasons, may decide that a verification of that niche service does not make
economic sense. Should the owners and performers of that music be deprived of the right to
verify payments from the service because of SoundExchange’s reluctance? I do not believe that
is fair or appropriate, and I request that the Board modify the regulations so that all interested
parties may conduct a verification of a statutory licensee’s SOA. Such a change would be
consistent with the provisioﬁ found in Section 260.5(g) of the Copyright Office’s regulations.
37 C.F.R. § 260.5(g).””

3. The language of Section 262.6(b) — allowing SoundExchange to conduct a single
verification of a licensee “during any given calendar year, for any or all of the prior 3 calendar

years” — may have appeared straightforward when it was drafted by lawyers, but in practice it

BSection 260.5(g) provides: “[Flor the purposes of this section, interested parties are those copyright
owners who are entitled to receive royalty fees pursuant to 17 U.S.C. 114(g), their designated agents, or
the entity designated by the copyright arbitration royalty panel in 37 CFR 260.3 to receive and to
distribute the royalty fees.” 1 believe performers should also be deemed interested parties now that they
have been granted a right for direct payment. See 17 U.S.C. § 114(g)(2}(D).
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has caused confusion. For example, if SoundExchange files a notice of intent to verify payments
in December 2005, I think the provision allows SoundExchange to verify the years 2002, 2003
and 2004, even if the actual work will not begin until 2006, but there is at least an argument that
2002, 2003 and 2004 are not the three years prior to 2006, the year in which the work will
actually take place. I think the regulation should make clear that the notice of intent to verify the
payments of a service covers the three-year period prior to the year in which the notice is given,
even if the audit work does not occur until an even later year. From SoundExchange’s
perspective, it would be better if the regulations allowed a verification of the year in which
notice of intent to verify is given and/or any of the three prior years, provided that no year may
be subject to an audit more than once.

4. Section 262.6(c) requires SoundExchange to file with the Copyright Office a “Notice
of Intent to Audit.” While I think I understand why this is required (to allow other potentially
interested parties to have knowledge of the verification in case they want to also participate),
question whether this provision as drafted makes sense. For example, although the regulation
requires the notice, it does not explain what happens after the notice is filed. SoundExchange
has to file the notice and then the Copyright Office has to publish it within 30 days, but does this
mean that the verification cannot commence until after the 30-day period runs? Can the
verification commence immediately following publication of the notice in the Federal Register or
must there be some additional delay? Also, what happens if other parties want to participate in
the verification; what precisely would be the respective rights and responsibilities of the different

parties participating in the verification?'®

'$And, as noted above, in a multi-agent system, you could have one agent conducting a verification that
the other agents refuse to pay for, but then have those non-paying agents seek to share in any recoveries.
This is an example of why a multi-agent system does not make sense when you are talking about a

(footnote continued on next page)
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‘ I view this language as vague, and we at SoundExchange have had to guess as to how
long to wait after filing a Notice of Intent to Audit to commence the verification. This ambiguity
should be clarified or the provision should be stricken and each interested party should have an
independent right to conduct a verification regardless of whether any other party had previously
conducted a verification.

5. Section 262.6(c) also requires that an “audit . . . be conducted by an independent and

»!7 The regulations, however, do not specify what

qualified auditor identified in the notice.

independent means. For example, SoundExchange has used one company to conduct a

verification where some of the principals of the company have acquired copyrights to both

musical works and sound recordings. Iunderstand that this practice is not unusual in the music

industry where auditors frequently understand the value of copyrights based on their work and
P consequently buy copyrights as investments. But the ownership of unrelated sound recording
‘ copyrights should not preclude a person or entity from being deemed independent.

The provisions of Section 262.5(d)(2) also use the language of “independent and
qualified auditor.” It is my understanding that the proper interpretation of that language is also
the interpretation that makes the most sense given the regulation’s objective, viz., that the
independence of an auditor goes more to whether the person or entity is independent of the

licensee that is the subject of the verification, not independent vis-a-vis the licensor that has

requested the verification. Someone whose rights are potentially infringed by a service’s failure

statutory license, where all copyright owners and performers should share in the costs of securing
benefits for everyone.

11 do not understand why an auditor has to be identified in the notice. If for some reason SoundExchange
needed to switch auditors after an initial selection and publication in the Federal Register,
SoundExchange should not have to file a new notice with the Copyright Office and await another
publication in the Federal Register.

{
i
1
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to calculate and pay appropriate royalties should certainly have the right to conduct a
verification. I therefore believe that the verification provision should be amended so that it is
clear that the independence of an auditor means independence from the licensee and not the
requesting licensor.

6. Those entitled to verify the payments from a service also should not be limited to
individuals who are Certified Public Accountants (“CPAs”), as CPAs are more expensive than
non-CPAs. This would needlessly increase costs, particularly to smaller entities who may wish
to audit a service. It is my understanding that in the music industry, non-CPAs (such as business

managers and other professional representatives of copyright owners and artists) frequently

_ conduct verifications on behalf of artists, and I see no reason why that practice should not be

applied under the statutory license. The scope of who is qualified to conduct a verification
therefore should be expanded in both Sections 262.5(d)(2) and 262.6(c) to include non-CPAs.

The regulations should also make clear that a qualified individual does not mean only one
experienced in interpreting financial books and records. In many instances a verification of
statutory liability will require an ability to interpret server logs to determine whether
performances or aggregate tuning hours were properly reported. 1 therefore believe the
regulations should allow verifications by individuals who are competent to determine whether a
service has properly calculated its statutory liability.

7. Finally, Section 262.6(g) requires the party conducting the verification to pay for the
costs of the verification unless the underpayment by a licensee is determined to be 10% or more
of the actual liability. I believe this threshold of 10% is too high and creates an incentive for
services to underpay their statutory royalties. At a 10% threshold, services could have an

incentive to underpay by 9%, knowing that the only likely consequence is an obligation to pay
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the underpayment (excluding for the moment the possibility of an infringement action). This
does not seem justified. Services are in sole possession of the information necessary to calculate
their royalty payments and they should have to bear the risk of paying for a verification if they
underpay by 5% or more. The lower the threshold for burden shifting, the greater the likelihood
that services will accurately calculate their liability. Shifting the costs of verifications to
SoundExchange or sound recording copyright owners or performers who do not have the right to
refuse to license a service — even one with poor credit or a poor history of payment compliance
— seems inappropriate. I therefore encourage the Board to reduce the threshold in

Section 262.6(g) to 5%.

G. The Regulations Should Authorize the Collection of Refunds in the Event of
Incorrect Distributions

I understand that when the Copyright Office makes partial distributions of royalties under
Sections 111 and 119 it requires the Phase I claimants to sign a document that obligates them to
refund money to the Copyright Office in the event a Phase I claimant receives royalties in excess
of the amount finally determined to be allocable to them. A copy of such a document is attached
hereto as SX Ex. 265 DP. I believe the regulations adopted in this proceeding should establish a
similar rule — obligating copyright owners and performers who receive a distribution in excess of
the amount to which they are entitled to refund such monies to SoundExchange, upon written
demand.

As noted above, there are instances where an incorrect amount of royalties is distributed
to copyright owners and performers. In most instances, the incorrect distribution amount will be
adjusted in a subsequent distribution. But, if the amount of an incorrect distribution is too large,
it may take an extended period of time for the incorrect distribution to be fully recovered. So as

not to harm entitled parties or reward those who received an improper distribution, I respectfully
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request that the Board include a regulation that requires the repayment of royalties in the event of
an improper distribution. Such a regulation will ultimately benefit all copyright owners and
performers and ensure that only those who are entitled to royalties ultimately receive them.

H. No Waiver of Rights from SoundExchange’s Acceptance of Rovyalty Payment

SoundExchange has heard that certain services have argued that because they have paid
statutory royalties to SoundExchange and SoundExchange has accepted such payments, the
copyright owners and performers represented by SoundExchange have waived the right to argue
that the service is making transmissions not eligible for statotory licensing. 1believe this
argument has no legal merit, but it does call for clarification in the regulations.

In light of the large number of services that can pay royalties to SoundExchange and
SoundExchange’s limited staff and resources, it is simply impossible to expect SoundExchange
to evaluate each service’s eligibility for statutory licensing for every month that the service pays
royalties. Moreover, because SoundExchange collects royalties on behalf of all copyright
owners and performers, not simply those who have specifically authorized it to serve as an agent,
SoundExchange does not necessarily have the authority to reject royalty payments on behalf of
those copyright owners for whom it does not have written authorization. In addition, different
copyright owners may have different opinions as to whether a particular service or functionality
is eligible for statutory license. Also, SoundExchange likely does not have the right to file an
infringement action. For these reasons, SoundExchange’s acceptance of statutory royalties
should not be deemed a waiver of the rights of any copyright owner.

I believe language similar to that found in the disclaimer that SoundExchange has posted
on its website — “SoundExchange’s acceptance of a service’s payment does not express or
imply any acknowledgment that a service is in compliance with the requirements of the statutory

licenses. SoundExchange, its members and other copyright owners reserve all their rights to take
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enforcement action against a service that is not in compliance with those requirements” —
should be codified in regulations so that all services are aware that SoundExchange’s acceptance
of payment from a service does not waive the rights of any of the copyright owners on whose
behalf SoundExchange is accepting royalties, whether as an express agent or a default agent.

http://www.soundexchange.com/licensee home.html.

I.  Transmission of Recordings of Comedic Performances Should be Clarified as
Compensable

I am aware of at least two services that are making transmissions of copyright sound
recordings of comedic performances. SoundExchange also has received inquiries from
representatives of comedic performers about whether statutory licensees are paying royalties for
the public performance of these non-musical work sound recordings. This is an issue that
admittedly has not received a great deal of attention from SoundExchange, copyright owners or
licensees, but it is important because of its impact on comedic performers.

I suspect that the services transmitting comedic performances are likely making such
transmissions from sound recordings and not the audio portion of an audiovisual work. So that
the performers on comedic works are compensated for the transmission of their works, I believe
the regulations should specify that the transmission of such recordings are compensable. I also
believe such works should not be classified as “talk” programming (e.g., news, talk, sports or
business programming), which in my mind refers to live programming and not programming
specifically recorded for release to the public on a CD or in digital form.

J.  Provisions Providing for Successor to SoundExchange Should be Deleted

Section 262.4 of the current regulations contains detailed provisions as to what should
happen if SoundExchange is not incorporated as a separate entity, dissolved or ceases to be

governed by a board consisting of equal numbers of representatives of Copyright Owners and
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Performers. 37 C.F.R. § 262.4(b)(2)(3). Because SoundExchange has been separately
incorporated and has no plans for dissolution or changing its board structure, I believe

Section 262.4(b)(2)-(3) shqu]d be deleted from the current regulations. These provisions were
an issue at the time the rates and terms for 2003 and 2004 were negotiated and are no longer

applicable.

CONCLUSION -

SoundExchange has developed an effective and efficient mechanism for accomplishing
the enormous task of collecting and distributing royalties for the hundreds of millions of sound
recordings performed annually under Sections 112(e) and 114 of the Copyright Act. To
maximize that distribution of royalties, SoundExchange should remain the sole collection and
distribution agent. Consistent with the Copyright Act, it should be made clear that where a
copyright owner has satisfied the elements of a claim for copyright infringement, the regulatory
provision concerning payment of late fees does not preclude the claim. And information about
payments under the public licensees conferred by Sections 112(e) and 114(d)(2) should be
available publicly. The existing regulations should also be amended to account for the additional

issues that I have described above.
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. I declare under penalty of perjury that the foregoing testimony is true and correct to the

best of my knowledge.

Barrie L. Kessler

Date: /0'282'0'\5/
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Exhibits Sponsored by Barrie L. Kessler

211 DP | Flow-chart illustrating SoundExchange's royalty collection and distribution
procedures

212 DP | Sample SoundExchange Statement of Account -

213 DP | Sample SoundExchange Notice of Election

214 DP | Sample SoundExchange Report of Use

252 DP | Sample SoundExchange Copyright Owner Statement reflecting performances
associated with royalty payment

253 DP | Sample SoundExchange Artist Statement reflecting performances associated with
royalty payment

259 DP | Sample Statement of account filed by satellite carrier Primetime 24 Joint Venture
(Copyright Office Form SC)

260 DP | Sample statement of account filed by satellite carrier DirecTV, Inc. (Copyright
Office Form SC)

261 DP | Sample statement of account filed by satellite carrier DirecTV Latin America
(Copyright Office Form SC)

262 DP | Sample statement of account filed by cable television system Galaxy Cable Inc.
(Copyright Office Form SA1-2)

263 DP | Sample statement of account filed by cable television system ComCast of Virginia
(Copyright Office Form SA1-2)

264 DP | Sample statement of account filed by cable television system Southwest Cablevision
(Copyright Office Form SA1-2)

265 DP | Agreement relating to distribution of satellite royalty fees by the Copyright Office

407 DP | Determination of Reasonable Rates and Terms for the Digital Performance of Sound
Recordings and Ephemeral Recordings; Final Rule, 67 Fed. Reg. 45,239 (July 8,
2002) ("Webcaster 1 Librarian's Decision")

411 DP | Determination of Reasonable Rates and Terms for the Digital Performance of Sound
Recordings; Final Rule and order, 63 Fed. Reg. 25,394, 25,412 (May 8, 1998) ("PES
1 Librarian's Decision”)

414 DP | Reply Comments of the Recording Industry Association of America, Inc., in Docket
No. RM 2002-1A (Apr. 26, 2002)

415 DP | Comments of the Recording Industry Association of America, Inc., in Docket No.
RM 2002-1A (Apr. 5, 2002)

416 DP | Comments of SoundExchange in Docket No. RM 2002-1H (May 27, 2005)






417 DP | Comments of SoundExchange, Inc., in RM 2005-2 in response to CRB request for
Supplemental Comments (Aug. 26, 2005)

418 DP | Reply Comments of SoundExchange, Inc. in RM 2005-2 in response to CRB request
for Supplemental Comments (Sept. 16, 2005)
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THE HONORABLE STAN WISNIEWSKI, Judge

Page 1

e TR T T

TR R T

e

T R

geriors

R

(eoyrirasogy

TEE e R A e G T

13ad2755-a5e5-

49c7-9¢76-e20a64529¢9C





(]

APPEARANCES

Inc.

On Behalf of Sound Exchange
DAVID A. HANDZO, ESOQ
JARED O. FREEDMAN, ESQ
PAUL M. SMITH, ESQ
Jenner & Block
601 Thirteenth Street, N.W.
Suite 1200 South
Washington, D.C. 20005
(202) 639-6060
dhandzo@jenner.com
GARY R. GREENSTEIN, ESQ
General Counsel
SoundExchange
1330 Connecticut Avenue, N.W.
Suite 330 -
Washington, D.C. 20036
(202) 828-0126
greenstein@soundexchange.com

On Behalf of National Public Radio
(NPR), NPR Member Stations, CPB-

Qualified Public Radio Stations

Inc.

DENISE B. LEARY, ESQ

635 Massachusetts Ave., NW
Washington DC 20001
202.513.2049
dleary@npr.org

(202) 513-2049

On Behalf of Collegiate Broadcasters
(CBI)

WILL ROBEDEE

6100 South Main Street

MS-529

Houston TX 77005

(713) 348-2935

willr@ktru.org

Page 2

pC e o e e

NN e v

T 13ad2755-a5e5-49¢7-9e76-e20a64529¢9¢





On Behalf of Royalty Logic, Inc.

KENNETH D. FREUNDLICH, ESQ.
Schleimer & Freundlich, LLP
9100 Wilshire Boulevard

Suite 615 - East Tower

Beverly Hills, California 90212
(310) 273-9807
kfreundlich@earthlink.com

On Behalf of Intercollegiate
Broadcasting System Inc., Harvard Radio

Broadcasting Co. Inc.

WILLIAM MALONE, ESQ
Miller & Van Eaton PLLC: .
1155 Connecticut Ave., NW
#1000

Washington DC 20036-4306

202.785.0600
wmalone@millervaneaton.com

On Behalf of Digital Media Assoc.
(DiMA), AOL, Live365, Microsoft Corp.,
Yahoo! Inc., National Public Radio

KENNETH L. STEINTHAL, ESQ

Weil Gotshal & Manges LLP

201 Redwood Shores Parkway
Redwood Shores CA 94065
(650) 802-3100
kenneth.steinthal@weil.com

KRISTIN KING BROWN, ESQ
Weil Gotshal & Manges

1300 Eye Street, N.W.
Suite 900

Washington, D.C. 20005
(202) 682-7024

Page 3

Pt

T e o

T TR T

A G R N N e Pl T Sy Rt e e e b 2 iy

T

T o e L % e S S Sul i A et AN T Nk ey

g

© 13ad2755-25e5-48c7-9e76-620264529¢9c






Page 4

On Behalf of AccuRadio, Discombobulated LLC,
Digitally Imported Inc., myradio.com LLC,
Radioio.com LLC, Radio Paradise Inc., 3WK
LLC, Educational Media Foundation

DAVID D. OXENFORD, ESOQ

Davis Wright Tremaine LLP

1500 K Street, N.W., Suite 450
Washington DC 20005
202.508.6656
davidoxenford@dwt . com

On Behalf of The National Religious
Broadcasters Noncommercial Music License ,
Committee, Bonneville International Corp., ‘
Clear Channel Communications Inc., Salem :
Communications Corp., Susquehanna Radio
Corp., The National Religious Broadcasters
Music License Committee

BRUCE G. JOSEPH, ESQ
KARYN ABLIN, ESQ

MATT ASTLE, ESQ
MARGARET RYAN, ESQ
SETH WOOD, ESQ

Wiley Rein & Fielding
1776 K Street, N.W.

Washington, D.C. 20006
(202) 719-4913

bjoseph@wrf.com

Ea

" 13ad2755-25¢5-49¢7-9e76-e2a64529¢c0¢





Page 5 %
CONTENTS i
WITNESS: DIRECT CROSS REDIRECT
Mark Ghuneim é
By Mr. Handzo 6 110 :
By Mr. Steinthal 15 :
By Mr. Astle 78 :
By Ms. Brown 106
Barrie Kessler
By Mr. Perrelli 126
By Mr. Steinthal 227
By Ms. Ablin 281
EXHIBITS
NO. DESCRIPTION MARK RECD
129 emall from Donohue 34 35
130 email from Donohue 42 45
131 email from Donohue 51 52
132 Wiredset MP3 Link 58 59
133 Wiredset web Link 61
134 Press Release 296 :

" 13ad2755-a5e5-49¢7-9676-626a64529¢9¢





10

11

12

13

14

15

16

17

18

19

20

21

22

Page 125

Freundlich for Royalty Logic. We had, I
think, discussed - I think Mr. Watkins on
that phone call, that we were going to go
second. We have one witness, and it Jjust
made, we thought, logistical sense to Jjust
put our witness on, get all the cases on
that side in first, and then have the
broadcasters come after that. But I just
want to sort of clarify that, because I have
to make plans to go back to L.A., and then
to get back here with my one witness.

CHIEF JUDGE SLEDGE: You have no
response at this point, but we'll get you
one soon.

MR. FREUNDLICH: Thank you.

CHIEF JUDGE SLEDGE: Mr.

Perrelli.

MR. PERRELLI: Thank you, Your
Honor. Sound Exchange would call Barrie
Kessler.

CHIEF JUDGE SLEDGE: Thank you,

Ms. Kessler, for remaining standing. Would
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you please raise your right hand. :
WHEREUPON,

BARRIE KESSLER
was called as a witness and, after having E
been first duly sworn, was examined and
testified as follows:
CHIEF JUDGE SLEDGE: Thank vyou.

Please be seated.

R 12 e AT e D e

MR. PERRELLI: Your Honor, with

T

your permission, I'll hand out binders with
Ms. Kessler's testimony. Thank you, Your
Honor.
DIRECT EXAMINATION
BY MR. PERRELLI:

o) Ms. Kessler, can you give your
full name for the record?

A Barrie Kessler.

Q And can you tell the Board your

[0 ot T AN T e W T X e

job title?
A Yes. I'm the Chief Operating
Officer of Sound Exchange.

0 And in that job, what are your
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responsibilities?

A All the operational functions of
the organization report to me, including the
membership outreach function, all of the
distribution operations.functions, the :
accounting and royalty administration
functions, and the general legal and

compliance functions. In addition, the IS&T

Epar i iy e

cetrmrre

function, the systems development and

e

extensions report to me.

TR TR

Q And when you say IS&T, what does
that refer to?

A Information Systems & Technology.

0 And how long have you served in
that position?

A Since the summer of 2001. %

Q And what was your position before
your current job? B

A I was the Director of
Distribution Operations.

0 For Sound Exchange?

A For Sound Exchange, ves.

G = T o L P v A YT S SR e R )
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Q And how long did you serve in
that role?
A That was since November of 99 to

the summer of 2001.

Q And what were your.job
responsibilities in that job?

A In that role, my responéibilities
were to ascertain the business and systems
requirement for the royalty distribution
system, to design, build, and implement that
system, and all of the data ingestion
requirements around that system, meaning the
performance logs, as well as the royalty
accounts.

0 So with respect to the royalty
collection and distribution systems now
operating in Sound Exchange, were you in
charge of developing those?

A Yes, I was the architect.

Q I want to start with an overview
and ask you just how you describe sort of

overall an overview of what it is that Sound

T T T T e T o LR Tt T A T R P L T S e Tat T
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Exchange does.

A Sound Exchange is responsible for
the collection and the timely, and
efficient, and transparent distribution of
ioyalties under Sections 112 and 114 of the

Copyright Act.

Q Okay. From whom do you collect
royalties?
A - We collect royalties from a

number of licensee types, including the pre-
existing services, the SDARS, business
establishment services, and the webcasters.

0 Do you also collect rovalties
from foreign collecting societies?

A Yes, we have limited collections
from foreign collecting societies.

Q And how many -- can you identify
how any different services you collect
royalties from?

A With respect to each one of those
categories?

Q Sure.

¢
f

et e
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A The PES, we currently have two;
the SDARS we currently have two; the
business establishment services two;
webcasters over 570, I believe.

Q Now when you talk about 570
webcasters, does that reflect the number of
webcasting channels that are available to
the public?

A No, .in no way does that number
reflect the number of channels. That number
is substantially higher. You have your
large commercial webcasters who have many,
many, many channels of music. You also have
licensees who are reporting as part of a
broadcast group, so there's one reporting
by, for example, a Clear Channel, but that's
on behalf of many terrestrial stations that
are simulcasting ovef the internet.

0Q Do you also have webcasters
reporting who are aggregators?

A Yes, we do. In the case of Live

365, they aggregate many, many individual

oy

T
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webcasters, many hundreds.

0 And to whom do you distribute
royalties?
A We distribute royalties to the

copyright owner of the sound recording
transmitted, as well as the featured
performer, and also the non-featured
performers through their union. That would
be AFTRA and AF of M.

0 And how do you decide how much to
give each of those groups?

A It's set by the statute. There's
a statutory split of 50 percent to the
copyright owner, 45 percent to the feature
performer, and 5 percent total to the non-
feature performers. And that's with respect
to the 114.

0) And with respect to Section 1127?

A That is 100 percent of those
royalties are distributed to the copyright
owners.

Q Do you have to be a member of

s rraniy

T
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s

Sound Exchange in order to receive royalty

distributions?

ey 7

A No, you do not. Membership is

IR TE

not required, and we make no distinction %
between a member of a non-member with |
respect to collections and distributions.

Q And can you give the Board a %
rough sense of the number of performances of é
sound recordings that Sound Exchange has -- ‘
on which Sound Exchange has received reports

to-date?

R e

A Yes. We have currently processed
just about 700 million performances from
licensees who are reporting.

MR. PERRELLI: Okay. With the

Court's permission, I'm going to put up the

A et

demonstrative exhibit. And for the record,
this is a blown-up versions. It's labeled
Sound Exchange Demonstrative 54, but it is a
blown-up version of Sound Exchange Exhibit
211DP. We're goling to get into these issues :

in a little bit more detail.
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BY MR. PERRELLI:

0 Can you describe what this
demonstrative exhibit reflects?

A Yes. This demonstrative reflects
the basic functions of Sound Exchange from
the moment we collect the royalty to the
point where we distribute the royalties to
copyright owners, and artists, and some otf
the post-distribution activities that ensue.

Q Okay. And what was your role in §
developing these processes?

A I was the architect of these
business processes.

0 And how long did it take Sound
Exchange to develop the system? :

A Sound Exchange spent a great
deal, a tremendous amount of time, energy,
and money developing both the business
processes and the systems that model those
processes to effect the distribution to
copyright owners and artists. And while

there was an 1nitial investment in these
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systems and services, we have since expended
additional resources refining, expanding,
and making more efficient the business

process, as well as the underlying computer

system.
Q Does that process continue to
this day?
A I expect it will always continue.
Q I want to go step-by-step through

the various steps of your collection and
distribution efforts. First of all, does
Sound Exchange bill webcasters for their
usage of sound recordings?

A No, we don't. We're not a kind
of typical business that has a product,
sells the product, invoices for the product,
receives payments, and then delivers the
product. We're in a situation of self-
invoicing by the licensees. All of the
information that Sound Exchange needs to
distribute the royalties are in the

possession of the webcasters, and that
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includes the performances that they've
transmitted, as well as the number of
listeners to those performances. And in
addition, all the financial information is
in their possession.

Q And what kind of information does
Sound Exchange need from, in this instance,
webcasters in order to conduct its
collection and distribution operations?

A Ideally, we receive several
pieces of information. First is an election
of which license metric they're going to be
making their payments. We receive, ideally,
the payment itself, along with a statement
of account reflecting how the royalty
obligation was calculated. Concurrent with
the receipt of those three documents is the %
performance log, which lists all of the f
performances performed during a specific
period.

Q And just so we're clear, when you

talk about a performance, what are you
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referring to?
A Performance is a transmission of

a sound recording that's listened to by an

end-user. It's a non-interactive digital
transmission.
Q You talked about several

different pieces of paper. Can you explain
what information that you receive on each,
for example, the statement of account?

A Yes. Depending if the webcaster
is paying on a percentage of revenue,
percentage of cost, per performance, or
aggregate tuning hour, it reflects that
metric, and the usage of the content times
the applicable rate resulting in the rovalty
obligation. In addition to the extent a
minimum fee was paid, that royalty
obligation is reduced by the minimum fee,
and if the minimum fee is not exhausted,
then the balance is the current royalty
obligation.

0 And, again, on the reports of
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use, what is the report of use, and what
information does it provide Sound Exchange? :

A A report of use is a listing of
sound recordings transmitted, which includes
information, such as the title, the artist,
the album, the marketing label, in some
cases the catalogue number, in other cases
an ISRC, and it reflects transmissions
during a relevant period. It will also
reflect the number of performances or
aggregate tuning hours for that performance.

Q Now does Sound Exchange always
get those different pieces of paper, those
different pieces of information from
webcasters?

A No, we commonly don't get all of
the paperwork, payment, and logs at the same
time. We sometimes receive payments without
any statement of account. The alternative
is true, we get statements of account
without the attendant payment. We are

currently not receiving performance logs 4
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from many, many, many of the webcasters, but
it is not uncommon for us not to receive all

the items necessary to log the receipt of

T Fo

the payment, and ultimately distribute those
royalties.

Q Now without a statement of
account, are you able to actually distribute
royalties?

A No, we are not. The statement of
account reflects the period for the payment,
and in order to match the payment with the
log, we need to know what date the payment
is for, what period the payment is for. In
addition, certain services are paying on
behalf of a great many stations, or they are
paying multiple royalties in one check, and
so without the statement of account, we have
no idea how to attribute that money on a
station-by-station basis, or to which
service that licensee is paying for.

0 And without the reports of use,

are you able to distribute royalties?
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A No, the reports of use are the
basis for the distribution. Without that,
we have no way of knowing which performer's
recordings have been transmitted, or
copyright owners, as well.

Q You mentioned that you don't get
reports of use from at least some
webcasters. Can you explain why?

A Currently there are no final
regulations with respect to the reports of
use for the webcasters to the extent of the
format of those reports, and the mechanism
that they are to deliver them to Sound
Exchange. There are regulations in place
with respect to the information they're
supposed to retain and ultimately report to
us, but without the format, the file format,
the manner in which they actually deliver it
to Sound Exchange, those regulations have
not been promulgated.

Q Why is the file format important

to Sound Exchange?

d

d
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A Well, it's critical to the

efficient processing of the performances.

If webcasters can report in any old file
format with information in any order they
please, there's no way that we could build

an efficient system that would ensure the

prompt and efficient payment to the

copyright owners and artists that these

services are building their businesses on. s

Q Let's go through the process.
Assuming you've gotten the statement of
account and the report of use, can you
explain the first step once Sound Exchange
receives payment from a licensee?

A When we receive the payment, of
course, we log that payment and deposit the
check. We review the statement of account

for completeness, and accuracy, and we

e AT e T

forward the logs to our distribution
operations department.
Q And what's the next step in your !

processing of payment and in the logs?

e
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A Well, in some cases in step one
there is some follow-up required, if
information is missing, or a payment is
received late, so there may be special
follow-up in step one. But presuming that
everything is received together and on time,
we're able then to move to step two, which
is the loading of the performance log into
our computer system for identification.

Q And can you explain that log
loading process and how it operates?

A Yes. First, we receive the log
and the system tries to recognize the log,
and verify that the log is structurally
loadable, meaning that the format is proper
and can be loaded. Upon successful loading
of the log, then each performance in the log
is examined to see if we have received that
performance in the past from this or another
webcaster, and to the extent that it has
been seen before, we match it to an existing

record in our database. If the performance

S
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has not been matched, we move into step
three, and manual identification. The
system kind of learns as it goes along. We
retain all the performances from all the
webcasters, and all the licensees who have
ever reported. And we know that webcasters
and licensees don't always report everything
exactly correctly in the title, artist,
album, label, catalogue, copyright owner,
and so on in those fields, and so we expect
to see the same performance reported
incorrectly or improperly repeatedly from
the same service.

0 And how does your software
account for that or address that problem?

A We take all of those improperly
reported records and ascertain what the
proper text representation is for that sound
recording, and so we match all these
incorrect incoming - incorrect from a text
standpoint incoming sound recordings, and

match it to our standard actor processing
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value, so it's kind of our master version of
all those variations of how a sound
recording can be reported.

Q You talked about matching it
against an existing database. Where did
Sound Exchange get that database?

A Sound Exchange built that
database from the reports of use from the
licensees themselves. It was not pre-loaded
by any other source. This has all be
discerned from the perfection of data
reported by the services.

Q Is there any reguirement for
copyright owners to register their works
with Sound Exchange?

A No, unfortunately there is no
requirement for copyright owners to register
with Sound Exchange for the payment of their
royalties, and as a result, we only get the
information from the licensees themselves.

0 And when you're talking about

matching, how many records are you talking

TR T e
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about matching in any particular report of
use or log?

A Well, as I said, we processed
over or nearly 700 million individual
performances, and the amount of performances
from log to log varies depending on what
period we're loading, but it's in the tens
of millions of records. And our system is
able to identify in the exact matching step
number two, typically anywhere from around
70 percent to all the way up to 93 or 95
percent matching.

0 If you have the artist and the
name of the sound recording, is that enough

to tell Sound Exchange to whom to pay

royalties?
A No, i1t's not enough information
to ascertain that. Just having a title of a

song and an artist's name doesn't lead us to
the exact recording being reported.
Q Why not?

A Because artists record the same

o s
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songs, multiple versions of the same songs
throughout the life of their career, which
could span many decades. If the artist is a
group, the group members may be different on
one version of the sound recording to the
next, and the feature performer, the non-
featured performers, the background
vocalists and musicians will change from
Version of the sound recording to the next,
even though it's the same song and the same
group.

Q Why can't Sound Exchange simply
pay Fleetwood Mac 1f it's a Fleetwood Mac
song?

A Well, Fleetwood Mac is a good
example of a featured artist who over their
30 or 35 year career has changed the
composition of their group frequently,
almost from album to album, and they've re-
released songs that they previously recorded
on a subsequent album, and so in their case

we pay the individual members of the group.
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And unless we know what album the track has
been performed, we don't know which version

of the group it is. If we don't know which

version of the group it is, then we don't
know who the individual performers are who 4
are entitled to the royalties.

Q Is it sufficient for Sound
Exchange to pay out artists and copyright
owners to get a sample of data from an
individual webcaster showing a sample of the
performances?

A No. There's nothing that I'm
aware of that says some artists should be

paid and some shouldn't, or some copyright

TR ey

And by definition, a sample will exclude
copyright owners and artists from the
receipt of those royalties to the extent
they're not present in the log, simply by %
virtue of it being a sample.
CHIEF JUDGE SLEDGE: Ms. Ablin. |

MS. ABLIN: Your Honor, I would
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object to this last question and answer and
move to strike it. Sample reporting is an
issue that's been dealt with in the separate
record keeping proceeding. It's not a part
of this proceeding. I think the statute 1is
clear that the terms to be set in this
proceeding are terms of royalty payments,
not record keeping terms. There's a
separation provision, I believe 114(f) (4) (A)
that talks about the record keeping
requirements. As Ms. Kessler testified,
there are already interim requirements in
place at the Copyright Office, and now it's
in the Board's hands, are dealing with
issues like sample versus census. It's been
considered in this separate proceeding.
However, Mr. Simson, when he testified
earlier in this proceeding, admitted that
this was not an issue, sample versus census
and record keeping is going to be determined
by the Board here. In the other proceeding,

there are lots of other parties that are not
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privy to the testimony going on in here
which is an adjudicatory proceeding as

gpposed to a promulgation of regulations

done by notice and comment,

to strike that, as well. That list of
exhibits which we can handle now or later
that Ms. Kessler is sponsoring and that deal

exclusively with the record keeping

proceeding.

CHIEF JUDGE SLEDGE: Ms. Ablin, I
appreciate your attention to relevance to

the matters before the Board, but

unfortunately at this point,

applied that standard to the evidence we've
received, about 80 percent of what we've

heard would not have been heard. Your

motion is denied.

BY MR. PERRELLI:

0 Ms. Kessler, I want to take you

back and finish this topic.

about Sound Exchange looking at sampling.

Has Sound Exchange looked at the impact of

so I would move

Page 148 |

if we had

You talked
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sampling on the distribution of royalties to
copyright owners and performers?

A Yes, we have. Based on census
reporting supplied by a webcaster, we
conducted a sample on those performances
which reflect the two week sample per
quarter which has been indicated in the
interim regulations, and we found that over
40 percent of the artists.performed in the
census were not picked up by the sample.
And those that were picked up by the
samples, some of those artists were over-
paid, and some of the artists, of course, we
under-paid.

Q On whom does that problem fall
most directly in the artist and copyright
owner community?

A It falls -- the displacement of
the royalty payments falls most heavily on
independent copyright owners, the small
copyright owners, and the feature artists.

Q We talked about Sound Exchange's

T s
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automated matching. Is the software that
Sound Exchange uses off-the-shelf software?

A No. It's completely custom
built.

Q Now if the software is unable to
match a particular sound recording with an
existing sound recording on Sound Exchange's
database, what's Sound Exchange's next step?

A The next step is the system will
present to a computer user a listing of all
of the sound recordings that have not been
matched; in other words, we have not yet
seen them reported or identified them
previously. In some cases, these sound
recordings are new releases, and we expect
around a 7 or 8 percent new release rate, so
we anticipate not matching everything. But
it also includes sound recordings that may
have a match in our database, but based on
the complex algorithm in the matching, the
automated matching, it was unable to a

degree of certainty match that sound
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recording, and so one of our staff has to
look at the computer screen with the
unmatched recording, and then below that are
typically a list of six or so possible
matches that represent that same sound
recording.

Q Are there particular kinds of
sound recordings or works that raise more
difficult issues for matching purposes?.

A Yes. Sound Exchange has a couple
of categories of problematic performances.
The first is the compilation album, where a
copyright owner is marketing the overall
album and licensing tracks from other
copyright owners. I can think of, like for
example, the.Soprano soundtrack. I believe
it's a Sony compilation, but of course, they
license independent and other major label
content. Very often licensees will report
compilations not with the individual
copyright owners of each track, but the

overall marketing label for the sound
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recording.

Further, they often won't
identify who the featured artist is, but
rather they'll report the featured artist as
various because it's a compilation and
different artists are on different tracks.
Kind of a running joke at Sound Exchange is
the first band that's named various is in
for quite a windfall because we've got a
number of recordings that are reported that
way. But Sound Exchange, of course, has to
undertake the tremendous research involved
in finding alternate sources of information
to truly identify who the copyright owner
is, and who the featured artist is, so
compilations are challenging.

Classical music is another big
challenge for us. I can't tell you how many
times a sound recording is reported, the
featured artist 1s really the composer, and
so it's -- we know who the composers are.

What we're trying to find out are who the
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featured artist is, and so sometimes based

T A G The TR

on other information on the record, for

e

example, the album, or the track title, we

ey

can get a sense of who the featured artist

may be, which symphony recorded that

CTR I R B i e

particular composition. But often, it

requires a tremendous amount of research to

make that determination.

SRR N g e DU ST A

0 Are there particular problems

caused, challenges posed by foreign works?

pALop T

A Yes. Foreign works are another
challenge, in part because there's not a lot
of candidates for staff that have extensive ?
knowledge of all types of world music. But ;
remember, Sound Exchange is paying out sound
recordings that are transmitted by services
that are playing a vast array, a great

breadth and depth of music, and that |

e e R T

includes quite a lot of world music, so
we're not just paying U.S. artists, we're
paying artists who are all over the world,

and their content is being performed by
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these services, and it makes it quite
difficult to identify with certainty what
the sound recording is.

Q And what kinds of additional
information is helpful to Sound Exchange
when it's engaged in this kind or research?

A We rely on additional sources of
sound recording information. We rely quite
a lot on All Music Guide with whom we have a
license to use their information. And their
information is far more extensive than the
title, artist, album, label type of
information. It has biographical
information, members of the groups, liner
notes, years an artist recorded, what other
bands or groups they may have participated
in and recorded with. And sometimes that
additional information, in conjunction with
the limited fields that are reported to us,
we're able to discern what the sound
recording really is.

With respect to our classical
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music challenge, we provided AF of M, the
non-featured union, with a list of, I want
to say over 90,000 records to-review. They
have quite a lot of -- they have staff who
are guite experienced with respect to
classical music, and so we rely on these
types of partners to help us through the
identification process.

Q And how large is Sound Exchange's
staff that works on this kind of research?

A Well, it will fluctuate depending
on that initial match rate that's
established, but anywhere from four to eight
staff members are working through the
unmatched performances.

Q Now what happens if you cannot
identify what sound recording a particular
performance, what sound recording artist a
particular performance is?

A If we can't identify the sound
recording, then we can't determine who's the

entitled party of the sound recording that's
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entitled to the distribution of the
royalties.

0 Do Sound Exchange employees
continue to research unmatched performances?

A Oh, yes. I mean, we never stop
in our quest to identify what the sound
recording really is. And sound recordings
are placed in a separate account and noted
as unidentified, and we continually go back
and look, and refine, and perhaps down the
road another licensee will report something
like that track, and it will show up in one
of the potential matches for the sound
recording. And this is an ongoing process
that continually is occurring.

Q Once you have a match for the
sound recording, are you able then to pay
out the royalties owed for that sound
recording?

A No. A simple identification of
what sound recording this actually is, is

really just the start for being able to pay
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out on that sound recording. Each
performance has a copyright owner
entitlement, a featured artist entitlement,
and a non-featured artist entitlement, and
so we have to identify who the copyright
owner 1is, how they want the royalties to be
paid to them. In other words, their 50
percent share, who to make the check out to,
where to send the check, where to deposit
the funds if it's a direct deposit or a
wire. And similarly, on the artist side, we
have to assign the appropriate account to
the artist side of the performance, because
as I mentioned, just because you know it's
Fleetwood Mac, doesn't mean it's a Fleetwood
Mac from the 80s is the same Fleetwood Mac
that reported in the 90s, so you have to
identify with certainty the sound recording,
and which account it should be assigned to
for purposes of that payment.

0 Now this account assignment

process, is it automated or manual?
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