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Introduction and Summary


My name is John Woodbury and previously submitted written direct


testimony in this matter on behalfofXM Satellite Radio and Sirius Satellite Radio


evaluating the reasonable royalty to be paid by the services for the use of sound


recording performance rights over satellite radio have been asked by counsel for


XM and Sirius to respond to queries made by the Court during the course of my trial


testimony and to consider number of the rate proposals and underlying analyses


offered by SoundExchanges economics experts Dr Janusz Ordover and Dr Michael


Pelcovits In preparing this rebuttal testimony reviewed the written direct


testimony submitted in this proceeding by SoundExchange and its experts including


Drs Ordover Pelcovits and Wind and Mr Butson by XM and Sirius and by Music


Choice also reviewed the deposition and trial transcripts for these and other


witnesses To the extent that relied on these materials they are cited directly in my


report In addition as describe in more detail later in my report also rely on


forecasted financial data for the years 2007 through 2012 that was provided at my


request by XM and Sirius and data from XM and Sirius on their average number of


compensable plays of sound recordings Finally reviewed various contracts


between webcasters and the labels


In my testimony recommended 0.88% rate for the sound recording


performance rights to be levied on the gross domestic revenues of the two satellite


digital audio radio systems SDARS The 0.8 8% rate is based on benchmark


Woodbury WDT
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7.25% rate that was freely negotiated between SoundExchange and the pre-existing


subscription services PSS Music Choice Muzak and DMX Because each of


the parties and the PSS in particular had the option of asking the Court to determine


rate that incorporated the 80 1b factors as they applied to the PSS the freely


negotiated rate would have also reflected those factors Thus the PSS


SoundExchange benchmark is particularly informative for this proceeding because it


encompasses the application of the 801b factors as they apply to these three PSS In


addition understand that Section 114f of the Copyright Act permits the Court to


consider as benchmark freely negotiated rates such as the 7.25% PSS rate that


already reflects the statutory standard.2


also concluded that the PSS rate cannot be applied directly to the


revenues of the two SDARS because of functional differences that account for


substantial cost differences between the two types of services Consequently made


the necessary adjustments to translate the PSS rate into one that could be levied on


the SDARS revenues The adjustment required estimating the costs of what have


referred to as the hand-off provider component of XM and Sirius i.e the part of XM


and Sirius that creates and packages programming for delivery to XM and Sirius


subscribers as distinct from the end-to-end costs of the two SDARS In addition


accounted for the fact that unlike that of the PSS the programming package offered


by the SDARS consists of substantial non-music component The resulting


According to Section 14flB In establishing rates and terms for preexisting subscription services


and preexisting satellite digital audio radio services in addition to the objectives set forth in section


801bl the Copyright Royalty Judges may consider the rates and terms for comparable types of


subscription digital audio transmission services and comparable circumstances under voluntary license


agreements described in subparagraph Subparagraph begins by noting that Proceedings under


chapter shall determine reasonable rates and terms of royalty payments for subscription transmissions by


preexisting subscription services and transmissions by preexisting satellite digital audio radio services..
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translation of the 7.25% rate of the PSS yielded rate of 0.88% to be levied on the


gross revenues of XM and Sirius the equivalent of about $14 million in payments to


SoundExchange based on the combined 2006 revenues of the SDARS


As highlighted in my direct examination this approach is equivalent to


imputing the revenues that would have been earned by the hand-off component of the


SDARS as if that hand-off component offered package of digital music services to


the SDARS The payment to SoundExchange would then be calculated as 7.25% of


those imputed revenues In 2006 those imputed revenues at the hand-off provider


level would have totaled approximately $191 million for both SDARS combined


In this rebuttal testimony address two general questions that have been


raised about my approach One question relates to the validity of the PSS benchmark


in light of the suggestion that the provision of residential music services via cable


television or direct broadcast satellite DBS providers may not be viable because


of the supposed lack of demand to support such services second question arose


regarding the reasonableness of my approach in accounting for the functionality


differences between the hand-off provider component of the SDARS and the end-to-


end service of the SDARS and whether that accounting was valid for the period of the


license 2007-20 12


conclude that the characterization of the residential music business as


declining industry is without foundation also conclude that the assumption


regarding the relationship between costs and revenues underlying my methodology is


sound both as conceptual matter as well as factual matter over the term of the


license period In the process of examining the stability of the relationship have
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modified my recommended rates to reflect financial projections provided to me by the


SDARS Based on these projections the percentage-revenue rate that would be


applied to the end-to-end revenues of the SDARS for use of the sound recording


performance rights would be 1.20%


At the request of the Court also consider how these revenue-percentage


rates could be translated into per-play payment and the advantages that such


payment might have over percentage-of-revenue payment.3 The advantages are


substantial enough to recommend that this Court adopt reasonable royalty rate using


this metric As discuss below recommend that per-play rate of $1.20 be paid by


the SDARS for the use of the sound recording performance rights


Finally have also been asked by counsel to evaluate number of rate


proposals and underlying analyses offered by Dr Ordover and Dr Pelcovits both of


whom have endorsed the SoundExchange proposal of rate ramping up to 23% of the


SDARS revenues None of the rate proposals account for the statutory 801b factors


With respect to Dr Ordover evaluate his use of payments made by content


providers for DBS television systems and his use of rates contained in selected


webcasting contracts as benchmarks for reasonable royalty fee also evaluate Dr


Pelcovits use of the payments made to Howard Stern as benchmark for the share of


revenues due to SoundExchange and some of the assumptions that gird his estimation


of Shapley surplus share for music


Throughout use the term per-play to conform to the definition used by XM and Sirius in their


proposed amended rates and terms Broadly speaking play occurs whenever the SDARS transmit


sound recording to their subscribers regardless of the number of listeners for which the labels are entitled


to compensation under the statutory license for the sound recording performance right
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find that both of Dr Ordovers approaches are conceptually flawed


Neither is based on the section 80 1b factors both involve rights and buyers that are


different from those in this case and the DBS benchmark further involves sellers and


works that are different from those in this case and his webcasting benchmark


ignores the substantial differences in cost structure and functions performed between


the SDARS and webcasters In addition find that the rates that result from his


selection of various webcasting contracts can change markedly if other contracts were


considered further concern is that Dr Ordovers own data suggest that prices of


these kinds of services may be changing too rapidly to provide reliable basis for


setting rates over the entire license period


10 also find numerous conceptual problems with Dr Pelcovits use of the


Howard Stern benchmark Importantly Dr Pelcovits ignores substantial non-content


benefits provided to Sirius by the Stern deal including brand-equity and credibility


with OEMs and retailers He also ignores the opportunity costs to Stern of making


the exclusive deal with Sirius and the unique circumstances facing Sirius at the time


it made the Stern deal


11 Similarly even assuming for the sake of argument that Dr Pelcovits was


correct to use the Shapley value cooperative game in this context4 and that there is


surplus to divide Dr Pelcovits relies on assumptions that likely inflate the surplus


share estimated for SoundExchange In particular discuss the anomalous results


generated by his assumptions indicating that his estimate of the Shapley surplus


share is not appropriate for rate-setting purposes


have not examined this question understand that Professor Roger Noll is testifiing that it was not
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12 The remainder of my testimony is organized as follows The next section


addresses the concerns that were raised during the course of my trial testimony The


subsequent sections provide methodology for use-based fee and address Dr


Ordovers DBS and webcasting benchmarks Dr Pelcovits Stern analysis and Dr


Pelcovits Shapley analysis Finally offer brief conclusion


II The Methodology Used to Estimate SDARS Rate


of 0.88% Is Sound and Generally Applicable for the 2007-


2012 License Period


Use of the negotiated PSS rate


13 During the course of my examination there were questions raised about


the appropriateness of the PSS rate in light of the claim that the offering of residential


music service by the PSS to cable operators and DBS providers is declining


industry That characterization was suggested by the observation that two of the three


PSS had exited the residential music market the assertion that the remaining PSS


Music Choice was essentially failing firm and that XM and Sirius both essentially


gave their music service away to the DBS providers.5 In addition questions were


raised about the value of the Music Choice service itself and therefore the relevance


of the PSS rate to the SDARS For number of reasons believe that any concerns


raised by these questions are misplaced


Residential music services as declining industry


14 First with respect to the provision of PSS-type services generally the


clearest evidence that these services are not declining industry is that of the entry of


6/13/07 Tr 5214-5910 Woodbury







PUBLIC VERSION


MTV into this business That announced entry indicates that market participants


expect to at least recover their costs including normal return to capital over the


longer run if the fee for the sound recording performance rights is reasonable Indeed


understand that MTV has penned deal with at least one large multi-channel video


program distributor MVPD Thus at best any claims that this is dying industry


are undermined by the fact of MTVs entry


15 In addition there is no evidence that at the time it entered into the


SoundExchange agreement on which this analysis is based 2003 Music Choice was


in precarious financial position Indeed during the negotiations over the resulting


rate RIAA Senior Vice President Steven Marks went to great pains to highlight the


economic well-being of Music Choice in particular He noted that of


what economic yardstick one chooses to use it is clear that Music Choice is


succeeding and that it continues to do so even in todays difficult economic


climate.6 Mr Marks went on to highlight Music Choices actual and expected


increase in subscribers in revenues and in cable system affiliates


Music Choice as low-valued service


16 related concern that has been raised with regard to the PSS benchmark


is that the Music Choice service itself may be low-valued service because as


SoundExchange suggested during the course of my cross-examination it carried an


average monthly per-subscriber price of EL 11 in 2006


Exhibit 24 Letter from Steven Marks to Fernando LaGuarda October 25 2002 SE0021724-6 at 724
Del Becarro WDT at 28
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17 The above-cited observations of Mr Marks do not suggest that the RIAA


considered Music Choice low-valued service Indeed the record industrys own


actions belie the suggestion that Music Choice is low-valued In his written direct


testimony Damon Williams of Music Choice described the efforts of the labels to


persuade Music Choice to play particular recordings.8 recent Sony BMG survey


specifically asked respondents


ii


18 It was also suggested during my examination that because Music Choice is


not sold directly to subscribers reliance on the payments made by cable operators to


Music Choice cannot be reasonable indicator of the value that consumers place on


the sound recordings performed on Music Choice According to this view because


Music Choice is bundled with other services and consumers pay price for the


bundle there is no separate charge paid by consumers from which to infer the value


of Music Choice to those consumers


19 This view is incorrect The demand by cable operators for Music Choice


or for any other PSS or for any other cable programming service is derived


demandi.e it reflects the value that the ultimate consumers place on the service as


well as the cost of the service to the cable operator among other factors This is an


Mr Williams describes how the labels have aggressively sought to have their music played on Music


Choice and how they have used evidence of airplay on Music Choice to influence the programming of


terrestrial stations Since 2001 the labels have greatly increased servicing of Music Choice with


promotional materials and discussion of promotional strategy Williams WDT at 15-16


Sony BMG survey SE 0107372- SE 0107395 at 387
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observation shared by SoundExchanges own expert economists Thus the


payments made by the cable operator to Music Choice reflect the value that the


ultimate cable subscribers place on the service because the cable operators demand


for the service is derived from the consumer demand for the service As result the


payments earned by Music Choice do reflect that value


20 But suppose that for some reason the revenues earned by Music Choice


have been systematically say 10% lower than the consumer value of the service


throughout its existence If that were the case one would expect SoundExchange to


insist on rate about 10% higher than otherwise to account for that depressed


revenue so that the payment to SoundExchange would be the same as if Music


Choices revenues had reflected the value of the service to consumers Hence when


the higher rate is applied to the lower revenue base SoundExchange is made whole


It is the PSS rate not the revenues to Music Choice which is the focus of my


analysis


21 In related vein the claim that the so-called mobility of the SDARS


increases the underlying value of the music offered by the PSS is without basis As


noted in my written direct testimony Music Choice Muzak and DMX were unable


to profitably offer an la carte premium music service to cable subscribers It was


only the injection of mobility nationwide footprint and the investment in non


music services by XM and Sirius not any effort on the part of the record industry or


any change in the underlying characteristics of the music that enabled XM and Sirius


to succeed in launching and marketing their direct-to-consumer services There is no


Ordover WDT at 18-19







PUBLIC VERSION


reason to believe that the underlying value of the music offered on XM and Sirius is


any different from that offered on Music Choice The value addedthe nationwide


footprint the ability to listen to content seamlessly in moving cars and the non-music


alternativesall reflect investments and innovations on the part of XM and Sirius to


which the record industry has made no contribution


The conceptual reliability of the functionality adjustment


Economic support


22 In estimating reasonable rate for the SDARS the focus of my approach


has been the relationship between these two ratios the costs incurred by the hand-


off provider component of the SDARS divided by the end-to-end costs incurred by


the SDARS cost ratio and the imputed revenues earned by the hand-off


provider component of the SDARS divided by the actual end-to-end revenues earned


by the SDARS revenue ratio In my original testimony assumed that the ratio


of hand-off provider costs to end-to-end costs serves as suitable proxy for the


corresponding revenue ratio


23 As matter of economics expected revenues must at least cover expected


costs including return on investment as firm decides whether or not to undertake


the investment necessary to enter over the longer run earned revenues must at least


cover costs incurred or the firm will exit the market and in competitive or


monopolistically competitive market i.e one with differentiated products revenues


will just equal costs


24 The proposition that revenues reflect underlying costs is an intuitive


notion that is generally confirmed by every-day experience The price of airline


10
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tickets and cab rides increase when the price of fuel increases The price of medical


service increases as malpractice insurance costs rise The price of computers falls as


the cost of processors fall


25 Thus the assumption that revenues reflect costs is natural one not only


for economists but for common-sense understanding generally of why prices


change or are high or low Of course at any point in time revenues may differ from


costs There may be unexpected increases in demand that raise the market price or


unanticipated increases in costs that are not immediately reflected in the prices


charged or the revenues received But these deviations are noise in compelling


central tendency in competitive markets for revenues to reflect costs


26 It is also true that deviations from this central tendency may persist for


more or less time In particular revenues may diverge from costs over the period of


the license at issue in this proceeding and so it may appear that my functionality


adjustment could understate or overstate the appropriate rate for the use of the sound


recording performance rights to be levied on the SDARS revenues But my approach


does not require an exact equality between revenues and costs instead it requires only


that the revenue ratio tends to equal the cost ratio Thus revenues at the hand-off


provider and end-to-end levels can diverge from their respective costs substantially


and my assumption would still be valid or approximately so if the percentage


divergence between revenues and costs for the hand-off provider and between


revenues and costs of the end-to-end provider were approximately the same While


cannot test this relationship directly the discussion below provides substantial


11
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evidence that my adjustments have not resulted in understating the royalty rate for the


SDARS


Empirical corroboration


27 As result of data provided during the course of this proceeding have


been able to test whether my functionality adjustment overstates or understates the


percentage-of-revenue rate that forms the basis for the per-play rate later


recommend for the SDARS use of the sound recording performance rights can use


the 7.25% PSS rate data disclosed during the direct phase on the revenue per


subscriber earned by Music Choice and estimates of the amount of time spent


listening to the services to compute per-subscriber rate that would be applicable to


the SDARS can then translate that per-subscriber rate into revenue-percentage


rate


28 The methodology used here is essentially the methodology used by Dr


Pelcovits to establish his recommended fee for Music Choice in this case by


accounting for differences in listening time across services Specifically


understand based on information supplied by Music Choice in the course of this


proceeding that Music Choice receives an average of 11 per subscriber per


month in revenues for supplying its digital audio service to cable television


providers.1 Applying the 7.25% royalty rate to these revenues gives monthly


royalty payment of II 11 per subscriber note in passing that


Del Becarro WDT at 28


12
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11.12


29 Dr Pelcovits estimates that cable television subscribers listen to Music


Choice for two hours per week on average based on survey commissioned by


SoundExchange for this litigation.13 As noted in my earlier testimony Sirius survey


reported that its subscribers on average listened to 11 of


music per week in the second quarter of 2006 Using 11 hours per week as an


average number for XM and Sirius the per-subscriber payment for Music Choice


should be adjusted upward to FE per subscriber per month


Ii 11


30 This per-subscriber number can be converted to percentage of revenue


basis by dividing by the average revenue per user per month ARPU for XM and


Sirius The 2006 ARPU for XM was $10.09 while for Sirius it was $1 i.Oi.5 Taking


$10.55 as the average ARPU the per-subscriber fee computed above represents


0.46% of revenue This rate would have generated sound recording license fees of


$7.22 million from the SDARS in 2006.16 This rate is reasonably close to although


lower than both the 0.88% rate that originally computed based on the 7.25% PSS


12


Strong WDT at 12 In 2003the
year


the PSS negotiated the 7.25% rate with SoundExchange Music


Choice earned per subscriber In 2004 it earned per subscriber and in 2005 as in 2006


it earned per subscriber
13


Pelcovits WDT at 40 express no opinion on the reliability of this study but observe that it is one that


SoundExchange itself relies on Moreover the level of its precision is not critical for my purposes here


insofar as the computation it enables is one designed to generally corroborate the fee methodology that


have developed using other data


14


Woodbury WDT at 32


2006 Form 10-K XM Satellite Radio Holdings Inc 37 2006 Form 10-K Sirius Satellite Radio Inc


32
16


Aimual revenues in 2006 for Sirius were $637235 million and for XM were $933.4 17 million See


2006 Form 10-K Sirius Satellite Radio Inc 32 2006 Form 10-K XM Satellite Radio Holdings Inc


32


13
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rate in my earlier testimony and the revised rate of 1.20% that discuss below That


the 0.46% rate is lower than both likely reflects the numerous conservative


assumptions made in my calculations of the functionality adjustment


31 This more direct calculation indicates that as general matter have


correctly adjusted the PSS rate of 7.25% that is levied on the gross revenues of the


PSS into one to be applied against the gross revenues of the SDARS However this


calculation also suggests that my functionality adjustment may result in rate to be


paid by the SDARS to SoundExchange that is inappropriately high


Empirical reliability of the functionality adjustment


32 In his testimony Dr Pelcovits purports to compute the license fee for each


year of the license term to be decided in this proceeding.7 However he does so by


constructing steady state costs that bear no relation to actual cost forecasts for the


SDARS In this section apply my functionality adjustment to each year of the


license term using financial analyst projections of actual costs This also addresses


related issue raised by the Court which is whether the cost ratios that have used in


my functionality adjustment based on 2005-2006 data are likely to remain stable over


the period of the license 200720 12.18


33 To address the Courts concern requested that XM and Sirius provide


me with revenue and cost projections for the license period Because understand


from both SDARS that neither as matter of course prepares projections that would


span the entire license period each SDARS had undertaken special effort to


generate those data using financial analyst projections


17
Pelcovits WDT at 30-32


186/13/07 Tr 3519-3720 882-22 Woodbury


14
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34 As shown below those data suggest that for both XM and Sirius the


functionality adjustment is expected to be quite stable during the period of the license


However for XM the estimated functionality adjustment is greater than that which


had estimated in my original testimony Consequently have revised my revenue-


percentage rate estimates as the revenue-weighted average of the average of the XM


and Sirius rates for each year during the license period The revised revenue


percentage is 1.20% rate that appears particularly conservative in light of the


preceding analysis of the new Music Choice data suggesting rate of 0.46%


Sirius projections


35 Sirius retained the firm of InSync Analytics to compile averages of analyst


forecasts of subscriber additions additions by distribution channel e.g OEM retail


and Hertz and advertising revenue for the years 2007-20 12 Using these consensus


estimates Sirius projected its variable costs and revenues for the period of the license


based on its most recent internal forecast model Fixed costs were also projected on


the basis of Sirius most recent internal forecast model Exhibit 25 contains


memorandum provided by Michelle McKinnon of Sirius that describes the


methodology that Sirius used in generating these forecasts As explained by Ms


McKinnon Sirius forecast model currently does not project beyond 2011 and so


Sirius extended the projections to 2012 based on what it regards as reasonable set of


assumptions regarding changes in Sirius costs between 2007 and 2012


36 The methodology used to identif which of Sirius costs should be


allocated to the hand-off provider equivalent service is very similar to the


methodology described in the appendix to my testimony during the direct phase of


15
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this proceeding The forecast data provided by Sirius is based on its internal financial


model and so contains comparable level of detail as the financial data contained in


Exhibit 14 of my original testimony


37 Using the forecasted data the calculated functionality adjustments for


each of the license years are contained in Exhibit 26 As that exhibit details the ratio


of hand-off provider costs to end-to-end costs is quite stable throughout the license


period ranging between and over the period 2OO72O12.19 The


levels of the ratio are slightly higher in Exhibit 26 than in Exhibit 14 of my original


testimony where the ratio was about 11


XM projections


38 XM also retained the firm of InSync Analytics to compile an average of


analyst forecasts for major line items of revenues and costs for XM Exhibit 27


contains memorandum provided by XM that explains the InSync averaging


methodology and few modifications made to that methodology The methodology


used to identify which of XMs costs should be allocated to the hand-off provider


equivalent service is generally the same as that used in the appendix to my prior


testimony during the direct phase of this proceeding


39 However difference between the data provided to me for my original


testimony and that provided to me by InSync is the level of aggregationthe InSync


data is more aggregated than the data contained in Exhibit 13 of my original


testimony For example InSync provided me with only an aggregate dollar number


Note that even if one excluded the 2012 forecasts not generated by Sirius internal financial model the


remaining years display the same pattern of stability


16
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for revenue share and royalties whereas in my original testimony this line item had


four componentsengineering and technology revenue share distribution channel


revenue share content provider revenue share and performance rights royalties To


mitigate these aggregation issues or my staff discussed with XM what it might


deem reasonable allocation of InSyncs consensus estimate of the aggregate line


item into its components.2


40 There were some line items in InSyncs consensus estimates that


contained both hand-off provider and strictly end-to-end costs but the data did not


allow that distinction For those line items used the fraction of that line item


accounted for by the hand-off provider level in Exhibit 13 of my original testimony to


allocate the comparable line item in the InSync data


41 As shown in Exhibit 28 the ratio of hand-off provider costs to end-to-end


costs is quite stable throughout the license period rising about percentage points


between 2007 and 2012 and ranging between Ij and 11


42 The levels of the ratio are higher in Exhibit 28 than the roughly II 11


reported in Exhibit 13 of my original testimony which was based on XMs costs for


2005 and the first half of 2006 Much of the increase in the ratio is related to changes


in XMs costs that occurred between 2005 and the full year 2006 rather than changes


in XMs costs that are projected to occur between 2006 and 2007 That is the ratio


increases between 2005 and 2006 but then is relatively stable through 2012


20
The fourth line item in the category performance rights royalties are the revenue-based payments that


would be made by XM to ASCAP BMI and SESAC based on the rates currently paid and to


SoundExchange based on the imputed rate after adjusting for the ratio of hand-off provider to end-to-end


costs


17
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43 determined this to be so by taking the aggregated cost line items from


XMs 2006 10-K and disaggregating them using methodology similar to the


methodology used for the 2007-2012 data described above.21 The ratio of hand-off


provider to end-to-end costs for 2006 using this methodology is approximately


fi which is similar to my estimate using the 2007 forecast data but is higher


than the estimate of contained in Exhibit 13 of my original testimony


44 understand from XM that the key cost differences that are driving this


change are that programming and content costs hand-off provider cost


increased significantly from 2005 to 2006 and sales and marketing costs largely


subscriber distribution and acquisition cost decreased from 2005 to 2006


understand from XM that the increase in programming and content costs from 2005


to 2006 was largely attributable to IF


22


45 Sales and marketing expense decreased from 2005 to 2006 for two


reasons First the costs of subsidies and distribution declined largely because the


number of gross subscriber additions to XM declined from 4.1 to 3.9 million.23


21


The methodology differs slightly from the methodology used for the forecast data in that for 2006
was able to obtain from XM the actual breakdown of the revenue share and royalties line item into its four


components and the breakdown of marketing expense into its three components subsidies and distribution


advertising and marketing and retention and support
22


Email from Steven Fay to Mark Vendetti 7/20/2007
23 XM 10-K 2006 37
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Advertising and marketing expense also declined from 2005 to 2006 in part because


the number of gross subscriber additions declined and in part because of my


understanding that XM had increased its advertising and marketing expenditures at


the end of 2005 to atypically high levels in response to the publicity surrounding


Howard Sterns contract with Sirius


Summary


46 have revised my proposed rates to take into account both the difference


in the level of the XM functionality adjustment and the projections provided by XM


and Sirius In particular used the functionality adjustment in the projections


combined with the programming adjustment used in my initial testimony to estimate


rate for XM and rate for Sirius for the years of the license period Those rates


appear in Exhibit 26 for Sirius and Exhibit 28 for XM The revenue-weighted


average of the rates over the entire license period is II for XM and


for Sirius The revenue-weighted average of the two rates is .20%.24 In calculating


these rates it is important to bear in mind that the programming adjustment is static in


that it pertains only to subscriber attachments as they were in 2006 Over time


would expect that non-music programming will become more significant for the two


SDARS and therefore my estimate is likely to result in excessive payments to


SoundExchange over the license period.25


47 In sum the XM and Sirius projections support conclusion that the


functionality adjustment will remain quite stable for the duration of the license


24
The 1.20% rate is rounded up from 1.1955%


25
Karmazin WDT at 14-17 6/5/07 Tr 13318-13412 Logan
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Because of the increasing significance of non-music programming during that same


period my recommendation is likely to result in an increasing overstatement of the


amounts to be paid by the SDARS to SoundExchange


III Use-Based Per-Play Rate Can Be Easily


Calculated


48 During the course of my trial testimony the Court asked whether my


recommended royalty rate as percentage of the SDARS revenues could be


converted to per-play rate.26 undertake the necessary calculations below In


addition have had the opportunity to consider the relative advantages of rate so


calculated in light of this Courts intervening Webcasting II decision the


extraordinarily high level of the SoundExchange fee proposal and testimony


provided during the direct phase concerning how SoundExchange itself distributes the


royalties it receives In combination as discuss these factors lead me to conclude


that the preferable formulation of reasonable rate for the SDARS in this proceeding


is per-play rate calculated in the manner recommend


49 begin with the rationale for fee payments by the SDARS on per-play


basis There are two key advantages to this approach versus percentage-of-revenue


approach First it allows the SDARS to respond to any substantial increases in fees


by economizing on the use of music so as to reduce their payments or otherwise


pursuing direct licensing alternatives to the SoundExchange blanket license


266/13/07 Tr 12012-12411 Woodbury Other usage-based measures such as listener-songs e.g the


number of listeners who listen to particular song are not routinely available for the SDARS because


unlike say webcasting the SDARS connection is one-way which means that real-time electronic


monitoring of listening is not possible As understand it the SDARS would have to design and


implement survey to measure listening patterns on going forward basis However such measurements


would be inherently less reliable than data derived from electronic monitoring of listening
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50 Second consistent with observations made by this Court in its recent


Webcasting ruling per-play rate would preserve the incentives of the SDARS to


improve the quality of their service If the revenue of the SDARS were to increase


because the SDARS incurred the costs to acquire more attractive non-music


programming or to improve the quality of their radios SoundExchange would share


in that revenue increase via revenue-percentage rate even though SoundExchange


made no contribution to these revenue-enhancing improvements As this Court


drawing from Dr Jaffes testimony stated merely serves as proxy for


what we really should be valuing which is performances and that the revenue


that licensee derives even from its music-related activities can be influenced by


variety of factors that have nothing to do with music.27


51 countervailing consideration is the administrative cost to the SDARS of


implementing per-play rate payment based on compensable plays would require


that the SDARS maintain records to identify compensable plays an effort that


understand the SDARS do not currently undertake Further use-based fee could


increase the complexity and cost of any payment-related audits that may arise during


the license period and that may also weigh against per-play rate If the required


performance rights payments to SoundExchange were small relative to these


administrative costs then revenue-percentage metric that avoids the costs of such


recordkeeping may make economic sense However it is my understanding that at


anything above very low revenue percentage these administrative costs would be


outweighed by the advantages of per-play fee outlined above


27


Webcaster II at 21-22
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52 As for the conversion itself the percentage rate that have proposed for


the SDARS can be translated into per-play rate in reasonably straightforward


fashion Levying 1.20% rate on the total 2006 SDARS revenues of


JJ
would generate dollar payment to SoundExchange of 11


dollars


53 Based on counts conducted by XM estimate the average number of


sound recordings played per day on XM was in 2006 of which


were recordings made since 1972 that require payment by XM for the use


of the sound recording performance rights.28 On an annual basis that totals fl


II compensable plays on XM in 2006 Sirius has performed similarcounts of


its broadcasts and the corresponding numbers are plays per day of which


III or in 2006 were compensable.29 Together XM and


Sirius broadcast compensable plays in 2006 Dividing the


SoundExchange payments of by annual plays


yields per-play rate of $1.20 This use of single fee per play is consistent with the


way that SoundExchange distributes the royalties it collects from SDARS.3


54 The per-play payment does not account for any changes in aggregate


music listening time during the license period recommend accounting for such


changes in an approximate way by increasing the per-play rate by the actual annual


percentage change in the number of SDARS subscribers For example suppose that


the rate for 2007 is set at $1.20 per play and suppose that year-end 2007 subscribers


28
The XM performance count data is in Exhibit 29


29
The Sirius performance count data is in Exhibit 30


30


6/19/07 Tr 595-6022 Kessler
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were 10% higher than in 2006 the basis for the 2007 rate Then the rate for 2008


would be 10% higher than the 2007 rate or $1.32 per play


55 In short recommend per-play rate of $1.20 for 2007 to be adjusted by


the actual aimual percentage change in the number of SDARS subscribers


IV Dr Ordovers DBS Benchmark Should Not Be Used


to Infer Reasonable Rate for the SDARS Payment for


the Sound Recording PerformanceRights


56 In his written direct testimony Dr Ordover calculates the percentage of


DBS revenues accounted for by DBS payments to the various program services e.g


HBO ESPN The Weather Channel as between 40% and 49%31 Using Dr Winds


survey indicating according to Dr Ordover that music accounts for 55% of the


value of all programming offered by the SDARS he concludes that after paying


composers and publishers 3.5% of the SDARS revenues the percentage fee paid by


the SDARS for the use of the sound recording performance rights should be between


18.5% and 23.5%.32 Based on the DBS experience Dr Ordover also calculates per-


subscriber fee range of between $2.17 and $2.70 per month.33


57 regard the DBS based-benchmarks as flawed because they involve


different buyers and different sellers from the SDARS they involve substantially


different rights the DBS services provide substantially different experience for


subscribers than do the SDARS the DBS services lack the promotional value of


Ordover WDT at 40
32


Ordover WDT at 1-2


Ordover WDT at 42
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music airplay that apply to the SDARS34 and none of the agreements between DBS


operators and program services reflect the 801b factors In short there is general


lack of comparability in the demand for and cost of DBS services and the SDARS


services As one example the array of alternatives for consumers who are


considering DBS including cable and over-the-air television is different than those


purchasing mobile audio-only service terrestrial radio being key alternative


58 Similarly the costs of providing the program services to DBS subscribers


are likely to be substantially different in relative sense than the costs of providing


music to SDARS subscribers On the programming side the prices charged by HBO


ESPN and MTV include among others the costs of exclusivity and the production


cost of original programming in addition to the talent used on the program services


The primary means for recovering these costs are the revenues received from DBS


and cable providers In contrast the labels recover their costs primarily through the


sale of CDs and increasingly through digital downloads not payments for sound


recording performances on the SDARS Consequently the payments made by DBS


providers to content suppliers are not analogous to those to be made by the SDARS to


SoundExchange


59 On the infrastructure side understand for example that XM and Sirius


have incorporated innovations that go beyond the technology used by DBS


The promotional value of airplay on the SDARS was confirmed by various SoundExchange witnesses


during the direct case hearings For example Lawrence Kenswil the executive vice president of Universal


Music Group agreed that satellite radio can play role in promoting Universal label artists and that


XM and Sirius play music that listeners dont normally hear on terrestrial radio 6/27/07 Tr 992-9


Kenswil When recording artist manager Simon Renshaw was asked And in terms of the satellite radio


services playing records of your artists you view that as good thing Right he responded Absolutely
6/21/07 Tr 415-9 Renshaw See also 6/21/07 Tr 7113-725 Renshaw See also 6/26/07 Tr 3611


3714 Chemelewski
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providers.35 Thus the DBS revenue percentage would have to be adjusted


downward to apply that rate to the SDARS to reflect the cost of these additional


innovations


60 As consequence of these kinds of differences there is no reason to


believe that the ratio of program expenditures by DBS to their revenues should be the


same as that for the SDARS mobile audio service Dr Ordover makes no attempt to


adjust for any of these factors Moreover Dr Ordover is relying on averages for his


calculation i.e he is relying on the calculation that the average program service is


paid 40% of the revenues it generates There are some cable program services that


likely capture much smaller share of the revenues they generate which may be


more analogous to the SDARS use of non-exclusive sound recording rights


61 Indeed given the difficulties in analogizing the video services to the audio


services even Dr Ordover is reluctant to put much weight on his DBS comparison


noting that it provides only limited insight into what the appropriate rate should be


for the sound recording performance rights.36


XM and Sirius had to develop satellite antenna repeater and radio technology that would enable


broadcasts to mobile car receivers 6/7/07 Tr 439-441 4520-507 6617-6812 707-7220 Smith
Masiello WDT at 10-1 For Sirius part of the solution for maintaining continuous signal to mobile


receivers in contrast to stationary DBS antenna was to employ innovative highly inclined elliptical orbits


6/7/07 Tr 5113-5313 Smith
36


Ordover WDT at 37 In addition Dr Ordovers use of the Wind 55% result actually 56% for Sirius and


59% for both services is incorrect The survey asks respondents whether they would cancel their service


or purchase the service at lower price if music were deleted from the service if news were deleted from


the service if talk/entertainment were deleted from the service and if
sports were deleted from the service


The results are 59% for music 35% for news 34% for sports and 35% for talk and entertainment See


Wind WDT at 22 Summing up the percentages of subscribers that would cancel or pay only reduced


amount if any one of these were deleted generates figure of about 163% At best the value of music


relative to the three non-music alternatives would be 59 163 36% not 55% See also Pelcovits WDT at


26 This alone would have the effect of reducing Dr Ordovers percentage range to 10.9%-14.l% not


18.5% to 23.5%
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Dr Ordovers Revenue Percentage Benchmarks


Should Not Be Used to Infer Reasonable Rate for the


SDARS Payment for the Sound Recording Performance


Rights


62 In his testimony Dr Ordover offers seven different examples of revenue-


percentage payments made by various music services for various rights One of


thesedeals between iTunes and the labelshe rejects as too different.37


63 Two others involve downloads to cellular phones whose retail rates are


changing and there is some expectation that the label payments will also change As


understand it Universal has


Sprint now pays Universal the same amount per download as


does iTunes.38 In such rapidly evolving marketplace these changes highlight the


fragility of Dr Ordover webcasting-based fee estimates fragility he does not


address.39 That leaves four servicestwo subscription music video services


interactive and non-interactive and two subscription interactive music services


portable and non-portable on which Dr Ordover relies


Ordover WDT at 46
38


6/27/07 Tr 1103-15 Kenswil see also 4/26/07 Dep Tr 1121-25 Ordover
There have for example been significant changes in just the last two years in the interactive on-demand


subscription market on which Dr Ordover relies Among leading services Yahoo Music Unlimited has


increased its subscription price from $6.99 to $8.99 per month Music Match on Demand is being


discontinued as of August 31 2007 and merged into Yahoo Rhapsody Unlimited has increased its


subscription price from $9.99 to $12.99 Virgin has discontinued its service and AOL MusicNow


subscribers have been migrated to Napster See Yahoo Press Release 8/2/06 at


http//yhoo.client.shareholder.com/press/releasedetail.cfmreleaseid206022 Yahoo MUSICTM


Unlimited at http//music.yahoo.com/ymu/default.asp Yahoo Musicmatch letter at


http//www.musicmatch.com/YMJ/welcome.htm RealNetworks Press Release 10/5/06 at


http//www.realnetworks.com/company/press/releases/2006/rhap4.html Get to know Rhapsody at


http//www.rhapsody.com/rhapsodyfaqs Napster Press Release 1/04/07 at


http//investor.napster.com/releasedetail.cfmreleaseid224294 and Napster Press Release 1/12/07 at


http//investor.napster.com/releasedetail.cfmReleaselD225440
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Conceptualfiaws


64 These rates are not for services obviously analogous to those offered by


the SDARS The buyers are different the rights are different the user has


substantially different experience than with the SDARS and the negotiated rates do


not reflect the 801b factors In the case of music videos the experience is obviously


not an audio experience only In the case of the interactive music services that


interactivity itselfthe ability to choose what song is listened to increases the


labels opportunity costs of providing music to the services and distinguishes those


services from the SDARS where there is no interactivity In addition the


infrastructure/delivery costs and the mobility characteristic of the SDARS are further


differences that suggest that these percentages cannot be applied without adjustment


to the revenues of the SDARS In his discussion Dr Ordover makes no such


adjustments although Dr Ordover does attempt to account for interactivity in the


per-subscriber benchmarks discussed below


65 The likely cost differential is particularly critical for evaluating Dr


Ordovers revenue-percentage assessment If one regards the value of the sound


recording performance rights on each of these services to be the same then applying


the same percentage to the SDARS revenues without accounting for what is likely the


higher costs of the SDARS relative to those music services will result in an excessive


dollar payment made by the SDARS to SoundExchange for the same reasons as


applying the PSS rate to the SDARS revenues would result in excessive royalty


payments to SoundExchange.4


40
In his Webcaster II testimony Dr Pelcovits dismissed the SDARS as benchmark for the webcasters in


part because The SDARS have high proportion of fixed costs relative to the webcasting business This
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66 This point can be shown more formally using economic theory To begin


with the inherent similarity in the value of sound recording performance rights means


that the underlying derived demand curve that is the demand for sound recordings


by music content providers who package and resell the music to customers should


have the same elasticity of demand for different music content providers.4 It is


straightforward using economic theory to show that the ratio of the fee charged for an


essential input with negligible incremental costs to the price of the final product is


equal to the inverse of the elasticity of demand for the final product.42 The


connection between the elasticity of derived demand and the elasticity of final


consumer demand is given by the Hicks factors which are described in Dr Ordovers


deposition testimony.43 According to these factors the larger the share of costs


accounted for by inputs other than music the larger the ratio of customer demand


elasticity to derived demand elasticity If the derived demand elasticity for the


SDARS and other services such as webcasting are similar and the SDARS have


much larger share of costs going to inputs other than music then the final product


demand elasticity for the SDARS is much larger than the final product demand


elasticity for webcasting and other services Since the ratio of music fee to product


price is inversely related to that demand elasticity the payment to music as


percentage of revenues for the SDARS would be considerably smaller than it is for


means the willing buyers would appraise the effect of copyright license fee structure in different


manner Pelcovits Rebuttal Testimony Docket No 2005-1 CRB DTRA at


41 Dr Ordover makes the same point in his testimony One would expect priori that the derived demand


elasticities for satellite radio do not differ substantially from the analogous elasticities in other distribution


channels for sound recordings Ordover WDT at 19
42


The underlying model and the connection to customer demand elasticity are described by Dr Pelcovits in


his testimony in the 2005-1 Webcasters proceeding pp 1-36 Dr Pelcovits referred to the inverse


elasticity relationship in his testimony before the Court See 3/2/06 Dep Tr 15214-1533 Pelcovits


4/26/07 Dep Tr 31522-3 1725 Ordover Hicks J.R The Theory of Wages New York Macmillan


1932 24 1-246
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other services that do not have nearly the level of other costs in delivering final


product This adjustment for the magnitude of other costs is exactly what the


functionality adjustment described in my previous testimony accomplishes


67 In what follows illustrate the kind of effect that this adjustment could


have on reasonable rate for the SDARS based on these kinds of services but also


highlight the use of alternative webcasting rates that were not used by Dr Ordover


Sensitivity testing


68 There is at least one notable contract negotiated between the labels and


customized Internet radio stations with percentage rates far less than the II 11 that


Dr Ordover regards as typical This contract can be used to test the sensitivity of Dr


Ordovers results what is apparently the current contract between Yahoo and Sony


for non-interactive customized radio specifies percentage rate of


69 While these non-interactive customized radio services provide the content


to the subscriber the subscriber is responsible for providing the means for listening to


the music whether it is computer plus an Internet connection or player In this


sense these services are more like hand-off providers than end-to-end distributors


And as hand-off providers the costs of compiling the music and delivering the music


via server may be substantially less than the uplink costs for hand-off provider


On the other hand these services also perform billing functions and may engage in


This contract applies to Yahoos LAUNCHcast subscription non-interactive customized radio service


Subscribers can provide their preferences to Yahoo which can affect whether they hear more or less of


certain content However customized radio is not on-demand Instead understand that Yahoo


apparently agreed to be bound by the sound recording performance complement so that subscribers cannot


hear specific artists or albums more than they would on SDARS See 4/27/07 Dep Tr 1726-22


Eisenberg and 5/1 1/06 Tr 661-22 and 682-22 Eisenberg
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some marketing and customer care efforts that am not able to account for


However it seems likely that as percentage of revenue these costs are likely far less


than those incurred for the SDARS For example the subsidization of the radio


handsets and the financing of OEM relationships by the SDARS are not costs that


would be incurred by customized radio


70 With that caveat and as an illustrative calculation treat the rate


as one that could be levied on the revenues of the hand-off provider component of the


SDARS although differences between the SDARS and the Yahoo service would not


warrant that outcome To translate this rate into one that can be levied on the


revenues of the SDARS use my attachment index as the basis for the music/non-


music adjustment to account for the availability of non-music as well as music on the


SDARS and use the ratio of hand-off provider costs to total SDARS costs over the


license period to account for the greater costs incurred by the SDARS The translated


rate that could be levied on the end-to-end revenues of the SDARS is 2.57% Of


course this rate is still excessive in that it does not reflect the section 801b factors


and Yahoo custom radio allows the listener to interact with the service


characteristic not available on the SDARS


71 In summary Dr Ordover suggestion that the revenue percentages of the


various services provide evidence of an empirical regularity that supports the


SoundExchange rate recommendations is incorrect.46 His results are sensitive to the


selected contracts and that sensitivity raises questions about the reliability of his


As noted in my earlier testimony as mechanical matter the 7.25% PSS rate that used in my primary


benchmark can be replaced with an alternative hand-off provider rate and the functionality and


programming adjustments can then be applied to that rate to obtain an equivalent rate for the SDARS


Woodbury WDT at 15
46


6/21/07 Tr 1586-1603 Ordover Also see Ordover WDT at 44
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estimates Had he used contract between substantial provider of web-based


audio service Yahoo as an alternative and had he accounted for the cost differential


between the SDARS and the Yahoo service he would have estimated 2.57% rate to


be levied on the SDARS revenues While this is far closer to my recommended rate


of 1.20% it nonetheless is excessive because it is rate for custom radio and rate


that does not reflect the 80 1b factors


VI Dr Ordovers Per-Subscriber Benchmarks Should


Not Be Used to Infer Reasonable Rate for the SDARS


Payment for the Sound Recording PerformanceRights


72 Dr Ordover provides yet another flawed webcasting benchmark for


consideration by the Court this time for per-subscriber payment Specifically he


observed that the portable subscription service Rhapsody To Go pays fee to the


labels of per subscriber per month for downloads by subscribers to


portable MP3 player.47 However because Rhapsody To Go is interactive Dr


Ordover agrees that the needs to be adjusted to account for the lack of


interactivity of the SDARS service For that adjustment he uses the ratio of


payments to the labels made by non-interactive music video service to those made


by an interactive music video service ratio suggesting that non-interactive music


video service is worth of an interactive music video service.48 Using


Real Networks Rhapsody pays per-subscriber rates for portable interactive service between
fl


UMG and 11 EMI See Amendment No to the Agreement for Universal Sound Recordings


between RealNetworks Inc and UMG Recordings Inc August 2006 SE 0148066 and Streaming


Audio and Conditional Download Agreement between RealNetworks Inc and EMI Music April 2005
SE 0140841
48


Ordover WDT at 49
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that adjustment he concludes that reasonable monthly per-subscriber fee to the


SDARS would be $1.41


Conceptual flaws


73 At the very outset none of the services used by Dr Ordover in this


benchmark are like the non-interactive SDARS service The Rhapsody To Go


service involves different buyers than the SDARS and an exchange of different rights


from the sound recording performance rights It is also portable and interactive both


of which offer different experience than the SDARS And the rate itself does not


reflect 801b factors


74 With respect to portability Dr Ordover himselfacknowledges that he


regards the SDARS services as non-portable services and assumes such in another of


his benchmark analyses.5 Given the substantial difference in the per-subscriber


payments made to labels between portable and non-portable interactive services Dr


Ordovers benchmark based on portable interactive services arbitrarily inflates his


estimate of the reasonable monthly per-subscriber fee for the non-portable SDARS


This reflects of Dr Ordovers Rhapsody To Go benchmark fee of 6/21/07 Tr
2883-14 Ordover Dr Ordover had also made an immediacy adjustment because he views the SDARS
service as providing immediate access to music while Rhapsody To Go first requires computer download


This adjustment was based on the fees paid to the labels by iTunes for computer downloads and by cell


phones for direct downloads As noted previously my understanding is that since the filing of his written


direct testimony the prices for these services have changed in way that the immediacy adjustment has


disappeared 6/21/07 Tr 18613-1878 Ordover


understand that Dr Ordover has described music intensity adjustment to replace the now defunct


immediacy adjustment the basis for this new adjustment was not apparent and was not contained in his


written direct testimony 4/26/07 Dep Tr 23424-24020 Ordover However to the extent that non
interactive services are used more intensively than interactive services this should already be reflected in


the negotiated license fees obviating the need for an additional music intensity adjustment


Dr Ordover has characterized satellite radio as service that may be mobile e.g used in cars but not


fully portable 6/21/07 Tr 17017-19 Ordover and 4/26/07 Dep Tr 24620-24 Ordover
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75 Dr Ordover attempts to adjust for one of the differencesthe interactivity


differenceby using interactive and non-interactive music video services but these


too are not like the SDARS service Those services involve different buyers than the


SDARS an exchange of different rights from the sound recording performance


rights and offer music videos different experience than the SDARS audio-only


offering


76 In particular given how high the per-subscriber payments to the labels are


for this interactive servicepresumably because of the concern that downloads will


cannibalize CD sales it is critical that one can be confident in the precision of the


interactivity adjustment.5 In my view one cannot have the necessary degree of


confidence


77 Importantly Dr Ordover does not explain why the value of interactivity


on music video service should reflect the value of interactivity on music service


If as seems reasonable interactive music video services are less likely to lead to the


51


Indeed in deposition both Mr Kenswil and Mr Eisenberg observed that services that offer on-demand


listening to music are more likely to displace the sale of CDs The following exchange occurred during Mr
Kenswils deposition


Would you agree that to the extent theres any cannibalization that is less likely to occur with non


on-demand service


MR DeSANCTIS Objection to form


Id
say the extent of cannibalization of an individual would be greater on an on-demand service


And why is that


Because an on-demand music service gives the consumer if well implemented which dont claim it to


be yet if well implemented the exact same experience they would get from buying the product And thus


giving no value to buying the product over and above what theyre already getting from the subscription


service


4/25/07 Dep Tr 13214-133-8 Kenswil In his deposition Mr Eisenberg made similar observation


when he stated that with respect to portable services If you can listen to track whenever you want it has


substitutional effect for the purchase of that track on permanent basis 4/27/07 Dep Tr 15 15-8


Eisenberg
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displacement of CDs than interactive music services then the opportunity costs


displacement costs of the interactive music video services would be less than and


other things equal their prices would be lower than the corresponding costs and


prices for the interactive music services Consequently Dr Ordover has likely and


perhaps substantially understated the costs of music service interactivity by using his


music video service proxy and so has likely understated the discount required for


non-interactive music service


Sensitivity testing


78 The use of some current contracts that were not reviewed by Dr Ordover


illustrates the
sensitivity of Dr Ordover estimates to reasonable changes in the data


Specifically Dr Ordover did not consider the fees paid by large non-interactive


non-portable but customized subscription service Yahoo LAUNCHcast Plus.52


The fees paid to labels for LAIJNCHcast Plus are generally much lower than those set


for interactive services While the rates paid by LAUNCHcast Plus are not analogous


to those rates that would be paid by the SDARS because the Yahoo service does


offer consumers some interactivity while the SDARS experience is completely non-


interactive the different fees highlight the sensitivity of Dr Ordovers


recommendations to the contracts he considered


52 LAUNCHcast offers ad-supported free radio service and subscription premium service called


LAUNCHcast Plus that is ad-free The service is non-interactive in that users cannot select the specific


music they hear but can choose among dozens of pre-programmed channels or submit music preferences to


customize the playlists However there are limitations to the extent that users can customize the playlist


and the service has agreed to abide by the sound recording performance complement See 5/11/06 Tr 661-


22 Eisenberg and LAUNCHcast Radio Station Guide at


http//music.yahoo.comllaunchcast/stations/default.asp
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79 For example in its current agreement with Sony Yahoo pays Sony pro


rata share of


for LALTNCHcast Plus.53 Based on Yahoos current $3.99 monthly


subscription price for LAUNCHcast Plus the FE


j54 Based on separate


contract with EMI for the LAUNCHcast Plus service Yahoo would pay pro rata


share of FE per subscriber per month.55 Both fees are substantially less than


Dr Ordover estimate of monthly rate of $1.41 per subscriber although still not


appropriate for the SDARS as discussed above
56


In similaragreement with UMG Yahoo agreed to pay


assuming UMG content accounted for over one-quarter of total


LATJNCHcast performances See 4/27/07 Dep Tr 1726-22 Eisenberg and Agreement between UMG
Recordings Inc and Yahoo Inc November 23 2004 SE 0143710


II 11 Yahoo also offers an annual subscription that amounts to


$2.99 per month Based on this subscription price Yahoo would pay Sony per subscriber per


month LAIJNCHcast Plus Radio at http//music.yahoo.com/Iaunchcast/subscriptionldefault.asp


Yahoo agreed to pay EM pro rata share of
IF


Based on $3.99 monthly subscription price and $2.99 monthly cost of an annual


subscription II


Agreement between Yahoo Inc and EMI Recorded Music Holdings Inc September 19 2003 SE
0140159
56


In his deposition Dr Ordover was asked why he did not consider the negotiated rates for customized


radio in his evaluation of the reasonable royalty rate He responded that consider custom radio to be in


the
gray zone between interactive and non-interactive which is why had difficult time figuring out how


to use information in these rates in part because of the regulatory uncertainty in how to characterize them
4/26/07 Dep Tr 33215-20 Ordover It is not obvious what gray zone Dr Ordover is referring to


Dr Ordover could mean that the rate negotiated between Yahoo and Sony involved the possibility that


Yahoo could have made its service sufficiently non-interactive to enable Yahoo to acquire the sound


recording performance rights at statutory rates While the availability of the statutory rates may have


lowered the maximum rate that Yahoo was willing to accept that rate itself was premised as understand


it on willing-buyer/willing-seller standard That is it was rate that would have been expected to prevail


in competitive marketplace Consequently any rate depression perception of Sony would simply


reflect ordinary market forces
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VII Dr Ordovers Retail Price Benchmark Adds


Nothing to His Analysis


80 Dr Ordover constructs one additional benchmark based on retail prices


but this discussion is nothing more than another variant of his percentage-of-revenue


discussion


81 For this benchmark Dr Ordover first imputes portion of the SDARS


retail price that is attributable to music 55% of an average monthly price of $1 1.25


which is $6.l9 Note that this uses the same unnormalized value of music that


criticized previously He also observes that the retail price for an interactive


subscription service is $8.00 per month and that service pays the labels per


subscriber per month He then reasons that if the $8.00 service pays the labels


FE then the payment to the labels by the $6.19 per month servicethe music-


only SDARSshould be $3.09 per subscriber per month $6.191$8.00


82 Note that this is mathematically equivalent to saying that every service


should pay 50% of its revenues i.e $4.00I$8.00 to the labels an argument that Dr


Ordover has already made Then for an all-music SDARS service that costs $6.19


the payment would be $3.09.58


83 Thus this approach is subject to the same flaws as described earlier in


my discussion of Dr Ordovers revenue-percentage approach Between the two


services the buyers are different the rights at issue are different the experience is


different the costs are different and none of these rates reflect the 801b factors


Ordover WDT at 51


This equivalence was noted by the court during Dr Ordovers testimony See 6/21/07 Tr 17314-17410


Ordover


36







PUBLIC VERSION


Thus there is no reason to believe that the ratio of fee to price is the same for the


SDARS as it would be for an interactive music service


84 Indeed the sensitivity of Dr Ordovers estimates can be illustrated in the


same way as previously Had we used the 11 revenue percentage for the


Yahoo-Sony deal and adjusted for the functionality differences between the SDARS


and the interactive service we would apply the custom radio adjusted percent of


revenue computed previously 2.5 7% to the $11.25 average retail price used by Dr


Ordover which results in per-subscriber per month rate of $0.29 Of course given


the degree of interactivity for custom radio and the non-interactivity of the SDARS


and the absence of the 801b factors this rate is still too high to be relevant for the


SDARS


85 In short this approach is not an additional approach Dr Ordover has


simply found another retail rate to which the rate can be applied and then


translated that percentage into per-subscriber rate This new approach is no less


sensitive to reasonable changes in data than the previous revenue-percentage or per-


subscriber benchmark approaches


VIII Summary of Dr Orclovers Estimates


86 The benchmarks offered by Dr Ordover to estimate fee for use of the


sound recording performance rights are all flawed in one way or another key flaw


is that none reflect the 801b factors but others abound The DBS benchmark is not


service like the SDARS service and there is no reason why the fraction of DBS


revenues accounted for by payments to content providers should track payments by


the SDARS for content component The music video services and the interactive
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music services share similar flaw Given the demand and cost differences between


these services and those of the SDARS there is no reason to believe that the sound


recording performance rights fee would bear any obvious arithmetic relationship to


the fees paid by these services


87 Moreover even when relying on Dr Ordovers general methodology the


sensitivity of his results to reasonable changes in his benchmarks is substantial and


results in rates that are far lower than those he recommends to the Court While those


rates are still too high for application to the revenues of the SDARS this sensitivity


should reduce the confidence that one has in Dr Ordovers recommendation because


it calls into question the reliability of the estimates


IX Dr Pelcovits Inferences Regarding the Appropriate


Sound Recording PerformanceRights Fee from Sirius


Payments to Howard Stern Are Incomplete and Therefore


Misleading


88 In his written direct testimony and his amended testimony Dr Pelcovits


estimates the appropriate fee for the use of the sound recording performance rights by


relying on Sirius payments to Howard Stern.59 That reliance is misplaced and leads


to an inflated estimate of what the appropriate fee should be


89 In his methodology Dr Pelcovits premise is that in long-run


equilibrium profit-maximizing firm will choose its inputs in such way that the


cost per unit of the marginal product of each input should be equalized across all


inputs By marginal product economists mean the incremental output generated by


small increase in the use of that input holding other inputs constant Thus Dr


Pelcovits WDT at 9-14 Pelcovits Amended Testimony at 4-8
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Pelcovits assumes that if the cost per unit of incremental output for one input is less


than that for second input the firm can increase the amount of the first input used


while reducing the amount of the second and so reduce total costs for producing any


given level of output This makes sense in terms of profit-maximization because it is


less costly to the firm to use the first instead of the second input in production The


firm continues this substitution until the cost per unit of incremental output of an


input is equalized across all inputs But this is long-run profit-maximizing


condition because he assumes that all inputs are immediately variable


90 Using that theory as the backdrop Dr Pelcovits calculates the subscriber


and advertising revenues that were expected to be generated by Howard Stem and the


costs incurred by Sirius to acquire and to provide facilities to Stern elaborate more


on the details of this calculation in my discussion below Dr Pelcovits premise is


that the labels are entitled to share of the SDARS revenues generated by music that


would correspond to the share of the SDARS revenues generated by Stern that is paid


to Stern Assuming among other things that Sirius attracts an additional two million


consumers who subscribe because of the Howard Stem programming Dr Pelcovits


concludes that the payments made to Howard Stern over the lifetime of the Stem


contract are 50% of the total subscriber and advertising revenues generated by the


Stem programming.6


91 Because the Wind survey purportedly indicates that 56% of subscribers


would cancel the Sirius service or reduce the amount they are willing to pay for the


service if all music were removed from Sirius Dr Pelcovits concludes that 50% of


60
Pelcovits Amended Testimony at
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those revenues or 28% of total SDARS revenues should accrue to the music related


inputs After deducting 2.35% for the musical works rights and another for


what Dr Pelcovits estimates would be the SDARS internal production costs for the


music programming Dr Pelcovits concludes that 24% of the SDARS revenues


should accrue to SoundExchange.61


Conceptual flaws


92 The conceptual approach used in Dr Pelcovits Stern analysis is flawed


for at least two reasons in addition to the fact that the Stem agreement does not


incorporate the section 801b factors First Dr Pelcovits relies on long-run


equilibrium condition that is not likely applicable to the payments made to Howard


Stern Second Dr Pelcovits mischaracterizes the payments made to Stern


substantial portion of those payments are likely attributable to increases in the brand


equity of Sirius and are unrelated to any direct increase in subscribership because of


Stem.62 These flaws result in an excessive estimate of the reasonable royalty fee to


be paid to the labels In addition Dr Pelcovits use of the Wind survey leads to


implausible results discuss each of these in turn


Inapplicability of Dr Pelcovits long-run equilibrium condition


93 As matter of economic theory Dr Pelcovits use of the long-run profit-


maximizing equilibrium condition that the cost per unit of incremental output of each


61
Pelcovits Amended Testimony at Dr Pelcovits actually estimates that XM and Sirius pay 3.5% of


their revenues for the musical works rights but that estimate is incorrect See 7/9/07 Tr 2401-24116


Pelcovits
62


In addition understand that some at Sirius held the view that at the time Sirius was so lacking in


credibility with OEMs and third-party providers that without Stern Sirius might well have exited the


market See 4/23/07 Dep Tr 130 13-13312 Frear If that were the case then the number of subscribers


that are attributable to Stern may be substantially greater than that used by Dr Pelcovits
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input should be equalized across all inputs is misapplied First that theory requires


that the firm in this case the SDARS be able to adjust the usage of the inputs to


maintain that condition Thus in this case if the cost per unit of incremental output


of Stern is bit low relative to that of other inputs the theory calls for Sirius to


increase its usage of Stern by some small amount Thus the correct calculation for


implementing this equilibrium condition would be to determine the incremental cost


and subscribers if Sirius added say an additional hour of Stem


94 Unlike music programming where Sirius could adjust the amount of


music offered by relatively small amounts that is not possible with Stern Sirius has


contracted with Stern for set amount of his timethe acquisition of Stem is


lumpypurchase that prevents such incremental adjustments As result the cost


per unit of incremental output for Stern may be higher than that for other inputs


95 This general point about the inapplicability of this theory when inputs are


lumpyis echoed by Dr Ordover In his deposition testimony Dr Ordover noted


that the framework used by Dr Pelcovits requires continuity of the function


because otherwise you may not be able to calculate the marginal products and the


inputs obviously have to be granular in order to be able to change their amounts by


the tiny incremental values.63


96 Second the underlying economic theory used by Dr Pelcovits answers the


question of what the profit-maximizing combination of inputs to use should be given


input prices In this matter it is the input prices that are at issue If the Court were to


decide that the royalty rate for the use of the sound recording performance rights


63
4/26/07 Dep Tr 34520-25 Ordover


41







PUBLIC VERSION


should be substantially increased Sirius and XM would substitute away from music


and towards other non-music alternativesan outcome that would be more


immediate if the rate were levied on say per-play basis rather than as percentage


of revenue In that case the results of the Wind survey even if taken at face value


for the current programming configuration of the SDARS would overstate the


importance of music to subscribers As result Dr Pelcovits rate estimates would


be excessive because they would have overstated the equilibrium amount of music


offered to subscribers by the SDARS at the higher rate proposed by Dr Pelcovits


Failure to account for the opportunity costs and brand equity


value of the Stern programming


97 In addition two key differences between Howard Stern and the music


programming are opportunity costs and the brand equity value of Stern to Sirius


With respect to the former the payments to Howard Stern must be sufficient to


recoup the payments he could have earned on cable XM or other outlets had Stern


not accepted the offer to be broadcast exclusively on Sirius There are no such


opportunity costs associated with musicthe playing of music on XM and Sirius


does not preclude it from being played at the same time on terrestrial radio


98 Equally important the compensation paid to Stern by Sirius will include


compensation for the Sirius investments in brand equity that are not likely matched


by any of the music channels Thus the compensation of Stern must be adjusted


downward to exclude the brand equity portion of the Stern payments During the


course of this proceeding numerous Sirius executives as well as trade press reports


have described how the exclusive contract with Stern has altered the rivalry between
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XM and Sirius.64 Indeed understand from both SDARS that the acquisition of Stem


by Sirius was nearly or completely unique in terms of the effect that the Stem deal


had on Sirius stature as competitor


99 Thus in addition to drawing in new subscribers the exclusive contract


with Stem will enable Sirius to increase advertising sales on other non-music


channels to reduce chum and subscriber acquisition costs including more effective


advertising and reduced costs associated with OEM sales of Sirius and to enable it


to secure more talent for its music and non-music channels as well as to more easily


retain the talent it does have Moreover the Stem deal and his move to Sirius


garnered enormous publicity in the mainstream press providing consumers with more


exposure to Sirius than would have otherwise been the case


100 As consequence even supposing that the Stem payments could be


useful indicator of the royalty fee to be paid by the SDARS to SoundExchange the


compensation to Stem for this key brand equity investment and his opportunity costs


must be deducted from Sterns total compensation before using that payment as


basis for the fee charged for the use of the sound recording performance rights


Dr Pelcovits methodology generates implausible predictions


101 One way of gauging the appropriateness of Dr Pelcovits Stern analysis is


to ask what share of SDARS revenues would be accounted for by all content costs if


his Stern analysis were correct


64
See 6/6/07 Tr 30113-3043 Karmazin 6/12/07 Tr 1622-1719 Frear 19511-22 Frear Satellite


Radio Defying Gravity Billboard Radio Monitor February 2006 As His Sirius Show Begins Radio


Ponders the Stern Effect New York Times January 2006
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102 To reprise his general calculation Dr Pelcovits calculates the royalty rate


for all music as the fraction of the revenues of the Stern-attributed incremental


subscribers that is paid to Stern multiplied by the fraction of subscribers who would


cancel or reduce the amount paid without music Dr Pelcovits estimates that these


two components yield royalty rate of 28% 50% 56% To apply this


methodology to non-music programming and content replace the 56% value of


music with the analogous results of Dr Winds survey for talk and entertainment


sports and news further assume that Sirius would have no non-music


programming expense except for payments to these third parties


103 Dr Wind estimates that 37% of Sirius subscribers would cancel or reduce


the amount they were willing to pay if talk and entertainment programming were


dropped 37% if sports were dropped and 36% if news were dropped.65 Based on


these results the implied payments to talk and entertainment sports and news


programming and content providers are 18.5% 18.5% and 18% respectively.66


Accordingly this methodology predicts that Sirius should pay total of 83% 28


18.5 18.5 18 of its revenue on programming and content which is obviously


unrealistic For example using the forecasts for 2012 the year used by Dr Pelcovits


for his surplus calculation Sirius fixed costs associated with satellite and


transmission general and administrative research and development and depreciation


expense are about 15% of Sirius projected revenues which combined with Dr


Pelcovits implied programming and content costs would account for 98% of Sirius


65 Wind WDT Appendix
66


This is computed as 50% 37% 18.5% for sports as well as for talk and entertainment For news the


calculation is 50% 36% 18%
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total revenue Of course in addition to covering its fixed costs Sirius also needs to


cover its variable costs and provide return to its equity and debt holders


The Implementation of Dr Pelcovits Shapley Model


Gives Anomalous Results Calling Into Question the


Usefulness of the Analysis


104 In his written direct testimony Dr Pelcovits derives one estimate of the


rate to be levied on the SDARS by first calculating the share of the surplus due to


music that results from Shapley model 62% and then estimating the dollar surplus


of the SDARS in 2012 The Shapley share times the estimated surplus yields the total


dollar payment that Dr Pelcovits believes should be paid by the SDARS for the use


of the sound recording performance rights He then uses that total dollar payment to


derive revenue-percentage rate and per-subscriber rate


105 understand that in his written direct testimony Dr Roger Noll has


addressed the relevance of the Shapley model for estimating royalty fee to be paid


by the SDARS In this section illustrate how Dr Pelcovits adopted assumptions


that have the effect of inflating the surplus share due SoundExchange and so


demonstrate how the set-up of the Shapley game can change the results quite


dramatically suggesting how sensitive the game results are to the underlying


assumptions


Anomalous results when assuming seven record labels


106 One questionable assumption in his implementation of the Shapely model


is the way Dr Pelcovits characterizes how record labels contribute content to


coalition of radio companies and other content providers Specifically Dr Pelcovits
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treats each of the four maj or record labels along with three representative independent


labels as separate players in the Shapley game.67 At the same time he assumes that


music content contributes nothing to the SDARS coalition and the SDARS coalition


is not viable unless at least 75% of the music content is represented in the coalition.68


This combination of assumptions leads to counterintuitive result that according to


the Shapley game monopolistic provider of all music obtains considerably less


surplus than seven independent music labels each providing fraction of the entire


music library


107 To illustrate the sensitivity of the model to these assumptions about


music providers have run several variations of the Pelcovits model changing only


these assumptions about music content The starting point is the particular run of the


Shapley value model that gives music 62% share of the surplus which Dr Pelcovits


uses as the basis for his subsequent analysis The first variation treats the various


record labels as single monopolistic negotiating entity rather than seven separate


players One would normally expect that the bargaining power of labels would


increase if they negotiate as single monopolist rather than separately However the


result of the Shapley model is that the single music firm would only receive 37%


share of the surplus.69


108 If the seven separate record label players are retained but there is no


minimum share of music content required to form viable SDARS while retaining


Dr Pelcovits assumption that viable coalition must assemble 50% of all content


67
Pelcovits WDT at 24-5


68


Pelcovits WDT at 27
69


This result as well as subsequent Shapley value computations were obtained by rerunning Dr Pelcovits


computer program using different parameters for the players and their contributions to the coalition
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then the music firms collectively receive 36% of the surplus Thus negotiating as


monopolist leads to small increase in surplus share in the absence of the 75%


minimum music content requirement note that the 75% requirement is meaningless


with only single negotiator for all music It is only in conjunction with the


minimum content requirement that the Shapley value produces the anomalous result


that record labels do better negotiating separately rather than collectively.70


Anomalous results with second SDARS


109 The assumptions of the model are also questionable with regard to the


value of having second SDARS in the coalition In the real world there may be


value to content providers from negotiating with two satellite radio companies


whether from being able to offer exclusive content to one service or the other or


because each service seeks to provide differentiated content to customers However


neither of these elements is present in Dr Pelcovits model of the SDARS


negotiations and Dr Pelcovits assumption about the role of the second SDARS when


these elements are not present leads to anomalous results


70
The dramatic decrease in the share of surplus resulting from an increase in market power effectively


merger to monopoly calls into question whether this particular cooperative game model gives any insight


into actual market outcomes Dr Pelcovits himself seemed to question the probative value of the model


when discussing the impact of this change in assumptions during his testimony in court


Let me ask you to assume as hypothetical that if you had run the Shapley value analysis with


everything else equal your Shapley value program with everything else equal with single seller of the


sound recording rights instead of seven sellers of the sound recording rights that you would have gotten an


outcome Shapley value outcome of 37 percent of the surplus instead of 62 percent of the surplus


Assuming that is true would you agree that that outcome has nothing to do with what you would expect to


see in competitive market


would have to say dont really know what it would represent other than what you put into the model


and the model is cooperative game model and if thats the result of the model its telling something about


cooperative game model Its not necessarily telling you what would happen in particular market


outcome with this hypothetical situation 7/9/2007 Tr 22611-22710 Pelcovits
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110 In Dr Pelcovits model if there are two SDARS in viable coalition all


of the content in the coalition is broadcast on both of them There is no exclusive


content in the model second SDARS is assumed to contribute five percentage


points of additional value regardless of how much content is available to the


coalition.71 Moreover this additional value is 5% after costs are netted out since the


50% minimum content requirement is implemented as if the SDARS had costs equal


to half of the maximum possible revenues.72


111 Thus if second SDARS adds five percentage points of value that has to


be interpreted as 55% additional revenues before the incremental costs are deducted


i.e 5% 55%-50% This 55% of additional value is somehow generated without


adding any additional content an outcome that does not seem plausible


112 As another illustration of the implausibility of Dr Pelcovits assumption


about the value of the second SDARS if particular combination of content


providers collectively offers 48% of the programming content and is in coalition


with one SDARS the coalition is not viable and has value of zero But if second


SDARS joins the coalition the coalition becomes viable because Dr Pelcovits


essentially counts the SDARS as adding 5% of content to the coalitions Both SDARS


begin operations requiring the expenditure of the sizeable operating costs for each


71
Pelcovits WDT at 28


72
The 50% minimum content requirement is implemented in Dr Pelcovits model by assuming that


SDARS has avoidable costs equal to 50% of the total revenues generated by the coalition of all players in


the game If for given coalition the joint content share is less than 50% then revenues are less than


avoidable costs the SDARS does not begin operations and the coalition has value of For coalition


with joint content share of more than 50% the coalition can form viable SDARS and the net value of


the coalition is then the joint content share minus 50 Thus the coalition of all firms has net value of 100-


5050 To construct the Shapley value the incremental value of each player to coalition is rescaled


doubled so that the Shapley values to all players add up to 100%
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even though they offer identical content that would not generate enough revenues for


one SDARS alone


113 None of these implications make any sense and they do not contribute to


the understanding of how second SDARS changes real world interactions of


satellite radio companies and the content providers As an illustration of the


sensitivity of the Shapley game to Dr Pelcovits ad hoc assumption running the


model with single SDARS changes the music share of the surplus from 62% to


5%73


Summary


114 The implementation of Dr Pelcovits version of the Shapley model is


highly sensitive to the input assumptions used and Dr Pelcovits adopted assumptions


that inflate the surplus share due SoundExchange Once change just two


assumptions of the model to eliminate anomalous outcomes the surplus share due to


music according to the model falls dramatically


XI Conclusion


115 Based on my consideration of concerns raised about the PSS rate as


benchmark and my consideration of some of the analysis of SoundExchange expert


economists in support of 23% rate have reached the following conclusions


Note that in the Pelcovits model assigning 5% content share for the second SDARS means that


aggregate shares for content providers are proportionally reduced so that they collectively contribute 95%
With only single SDARS in this run of the model the content provider shares are restored to their original


levels
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116 First my use of the PSS 7.25% as benchmark is sound The PSS are not


in declining industry Music Choice is not failing firm and is not service offering


low-valued music


117 Second my functionality adjustment is sound as conceptual matter


Further the soundness of that adjustment is confirmed by an alternative estimate of


the SDARS rate based on the 7.25% PSS rate the per-subscriber revenues earned by


Music Choice and music
listening patterns on Music Choice relative to the SDARS


118 Third relying on financial projections provided by XM and Sirius have


concluded that the ratio of hand-off provider costs to end-to-end costs will be quite


stable during the license period 2007-20 12 However have increased my


recommended percentage of revenue rate to 1.20% to reflect in particular XMs


increased functionality adjustment


119 Fourth per-play rate has some distinct advantages over revenue


percentage rate in that it permits the SDARS to better align the music offered with the


cost of the sound recording performance rights recommend this approach to the


Court and in particular recommend per-play rate consistent with my


recommended revenue percentage rate of 1.20% of $1.20 per play to be adjusted


annually by the actual growth in the SDARS subscribership


120 Fifth the DBS webcasting and Stern benchmarks advocated by Drs


Ordover and Pelcovits are so conceptually flawed that reliance on those benchmarks


would be misplaced These services are quite different from the SDARS and none of


the rates offered by Drs Ordover and Pelcovits reflect the 801b factors


50







PUBLIC VERSION


121 Finally Dr Pelcovits implementation of the Shapley analysis is highly


sensitive to the input assumptions he uses Modifying the implementation only


slightly results in substantial difference in the results
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DATE July 10 2007


SUBJECT 2007-20 12 Analyst Consensus Financial Projections for XM Satellite Radio
Produced by InSync Analytics


Investor Relations has contracted with InSync Analytics to produce consensus of securities


analysts financial projections for XM Satellite Radio XMSR for the years 2007 through 2012


XMSR Investor Relations contracted with lnSync Analytics to produce this analyst consensus
financial projection running through 2012 because for internal XM use Investor Relations IR
only maintains consensus of analysts financial projections through 2010 XMSR IR believes
that lnSync Analytics is well qualified to compile this consensus of securities analysts projections
given its strong standing and reputation in the financial arena InSyncs expertise runs the gamut
of financial modeling and analysis including research/analytics business intelligence and financial


analysis as well as specialized projects ranging from simplistic data mining to complex analytics
The founding and managing partners of InSync are former Wall Street investment bankers and


equity analysts XMSR IR has used InSync for limited consensus related exercises since late


2006 and has found their output to be professional and objective Lastly we understand that


InSync has been Siriuss main consensus supplier for some time


In producing this consensus InSync has taken Microsoft Excel Wall Street brokerage sell-side


equity analyst models and averaged the output of those models for various income statement
balance sheet and cash-flow statement items as well as operating statistics As such this


consensus roll-up should not be viewed as precise as one might view any one model or model
built by the corporate finance department of XMSR but rather as an averaging exercise of


various forecasts and as guidepost to external views on XMSRs future prospects XMSR
cannot vouch for the


accuracy of the analyst forecasts or for the
accuracy of the data-entry done


by InSync Heretofore however there has been no reason to doubt such accuracy as mentioned
above


Presently according to the Bloomberg financial service there are 27 analysts with active
recommendations on XMSR and 31 analysts with XMSR under coverage The consensus
produced by InSync incorporates up to 19 of these models for various metrics and financial items
InSync used the same analysts that it uses for Sirius in the ordinary course of Sirius business as
well as the same format The most influential analysts which are not included in the consensus
are Credit Suisse and Sanford Bernstein Certain analysts are not included in the InSync analysis
because


InSync or XM were unable to get their models in timely fashion Stanford Group


SDARS Wood bury Ex 27
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In one instance XMSR IR concluded particular forecast was unrealistic and an


extreme outlier Miller Tabak had programming expenses in 2011 of $511 vs


average of $245M ending subscribers in 2011 of 202M vs average of 16.5M CPGA
of $34 vs average of $85


InSync or XM did not have their models at all Matrix USA Oppenheimer Co CRT
Argus Research Vintage Research


The analyst was restricted from covering XMSR JP Morgan


The analyst had stopped covering XMSR CIBC Pacific Crest William Blair


XM Investor Relations believes that the securities analyst consensus file produced by InSync


Analytics provides reasonable view of analyst expectations to 2012 On the key metrics SAC
CPGA Net Additions and Ending Subs InSyncs file was for 2010 between 2% higher to 2%
lower than our internally generated analyst consensus which in our view confirms that their


consensus estimates are within reasonable range As mentioned earlier XM IR does not


generate 2012 statistics but the nearness of the 2010 InSync and XM IR securities analyst


consensus suggests that InSyncs projected average consensus for 2012 is realistic


In using consensus of financial analysts consider the following three elements inherent in


consensus projections While these items do not affect the legitimacy of the forecasts they are


important to interpreting the results of consensus projections properly


In any given year the number of estimates per operating statistic or financial item may vary
Not all analysts forecast or make available all figures for all categories in the consensus For


example InSync has 13 estimates for Net Adds in 2012 averaging 1.51M but only for


OEM Net Adds .318M and for Retail Net Adds 144K totaling 1.46M or 50K less than


the 13 analysts estimates for total net additions Therefore analysis based on the different


OEM/Retail channels of net additions might end up with slightly different conclusions than


overall net additions analysis


From year-to-year the number of analysts may vary InSync has compiled 18 estimates of


net additions for 2007-200817 estimates for 2009-201015 estimates for 2011 and 13


estimates for 2012 This changing number of analyst estimates creates difficulty in this case
in reconciling ending subscriber numbers and net additions For example ending forecast


subscribers in 2011 are 16.1M Ending forecast subscribers in 2012 are 17.4M suggesting


net additions of .25M However forecast consensus net additions are 1.51 The 2012
numbers cannot be reconciled in this case to 2011 due to the different number of analysts in


each year


As with many long-term forecasts estimates diverge quickly in the outer years Standard


deviation of forecast ending subs for 2007 is 62000 subs for 2007 with range of 9.Om to


9.37 Standard deviation of forecast ending subs for 2012 is .8M subs with range of 14.8M


to 20.OM
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Before the
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Washington DC


In the Matter of Adjustment of Rates and


Terms for Preexisting Subscription and Docket No 2006-1 CRB DSTRA


Satellite Digital Audio Radio Services


Rebuttal Testimony of Roger Noll


My name is Roger No and reside in Palo Alto California My educational


background includes B.S with honors in mathematics from the California Institute of


Technology and Ph in economics from Harvard University am Professor of Economics


Emeritus Senior Fellow in the Stanford Institute for Economic Policy Research and


Co-Director of the Program in Regulatory Policy at Stanford University


My primary area of economics scholarship is the field of industrial organization


which includes the economics of antitrust regulation intellectual property and specific


industries have taught the economics of antitrust and regulation at both the undergraduate


and graduate level am the author co-author or editor of thirteen books and the author or


co-author of over 300 articles Many of these publications deal with the economics of antitrust


price regulation the entertainment industry or intellectual property My complete curriculum


vita is attached as Appendix


have served as consultant to the Antitrust Division of the Department of Justice the
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Federal Trade Commission the Federal Communications Commission and the Senate


Subcommittee on Antitrust and Monopoly have served as an economic expert in previous


litigation During the past five years have testified at trial in the following cases


Metropolitan Intercollegiate Basketball Association vs National Collegiate Athletic


Association U.S District Court Southern District of New York


Gordon et al vs Microsoft Superior Court Hennepin County Minneapolis


Minnesota


Seven Network News Limited Federal Court District of New South Wales Sydney


Australia and


In Re Tableware Antitrust Litigation U.S District Court Northern District of


California


also testified at an arbitration hearing in Echostar Communications vs News Corporation


pursuant to the process created by the Federal Communications Commission to resolve disputes


over retransmission agreements between Fox television network and multi-channel video


distribution systems


In addition have submitted expert reports and/or been deposed without appearing in


court in the following cases that are still pending or that concluded within the last five years


Consolidated Compact Disc Litigation U.S District Court Central District of


California


Coordination Proceedings Special Title Microsoft Cases California Superior


Court San Francisco


Gemstar Patent Litigation U.S District Court District of Coorado


In Re Napster Copyright Litigation U.S District Court Northern District of California


LensCrafter vs Lockyer U.S District Court Northern District of California


Fran Am Partnership vs Sports Car Clubs ofAmerica U.S District Court District of
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Colorado


Intertainer vs Time-Warner et al U.S District Court Central District of California


Joe Comes et Microsoft District Court for Polk County Des Moines Iowa


In Re Dynamic Random Access Memory DRAM Antitrust Litigation U.S District


Court Northern District of California


Brian Bock et vs Honeywell International Superior Court San Francisco


Vincent Fagan and Anthony Gianasca Honeywell International Superior Court for


Middlesex County Boston Massachusetts


John McKinnon Honeywell International Superior Court for York County Alfred


Maine


Fleury vs Cartier International U.S District Court Northern District of California


and


Seiken vs Pearle Vision Superior Court San Diego


During this period was the co-author of an amicus submission to the Federal Trade


Commission on the FTCs strategic plan and an amicus submission to the U.S Supreme Court in


Eldred vs Ashcroft on the economics of copyright


ASSIGNMENT


Attorneys for Sirius Satellite Radio Inc and XM Satellite Radio Inc have asked me to


review the reports depositions and testimony of the economic experts for SoundExchange for


the purpose of evaluating the merits of the evidence and analysis that they presented For my


work on this assignment am being compensated at the rate of $700 per hour


In carrying out this assignment have read all of the expert reports and the exhibits to


these reports the depositions and oral testimony of Mr Sean Butson Professors Janusz Ordover


and Yoram Wind and Dr Michael Pelcovits the decision in the recent Webcasting II proceeding
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numerous other documents that have been submitted in this matter trade publications about the


recording and satellite radio industries and scholarly publications that are relevant to this


proceeding also have relied on four decades of experience as professional economist who


studies the entertainment industry intellectual property and antitrust policy


II SUMMARY OF CONCLUSIONS


This section of the report contains summary of the main conclusions that have reached


Subsequent sections contain more detailed elaborations of these conclusions as well as the


evidence and analysis on which they are based


SoundExchanges Theory of Rates Under Competition


The analysis by the SoundExchange economic experts assumes that the


appropriate application of the statutory guidelines in section 80 1b of the Copyright Act is to set


statutory license fee equal to the one that would emerge in workably competitive market at least


by the end of the current statutory period do not agree that the terms used in the statutory


guidelines as they are conventionally used in economic analysis imply that statutory rates


necessarily should equal competitive rates so as an economist analyze them within the context of


scholarship in economics and related disciplines Nevertheless if the proper focus of the 80 1b


analysis were to identify rates that would emerge in competitive market the SoundExchange


experts do not use the correct methods to estimate competitive rates


Rates in competitive input market allow both the buyer and the seller to


earn competitive return on investment if such rates are feasible am aware of no evidence that


record companies do not receive competitive return on investment Any positive license fee for
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satellite radio would increase the profitability of record companies because satellite radio is


primarily substitute for terrestrial radio which pays no sound recording royalties however rates


substantially above zero would impose financial losses on SDARS operators Although the


financial analyses of the SDARS by Mr Butson and Dr Pelcovits are based on optimistic forecasts


of subscribers revenues and profits of the SDARS nevertheless these analyses lead to the


conclusion that the rates proposed by SoundExchange would make the SDARS operators


financially unviable Mr Butsons analysis shows that the proposed rates would cause the


cumulative deficit of SDARS operators to increase and their net equity to fall during the license


period The financial analyses by Mr Butson and Dr Pelcovits do not show competitive return


on SDARS forward-looking investments in any year during the term of the license Taking these


estimates at face value the rates proposed by SoundExchange amount to expropriation of the


investments of the SDARS by the record companies to achieve super-competitive profits while


causing the SDARS to have negative returns Thus the proposed SoundExchange rates fail the


competitive return test for competitive prices


In addition to the problem that SoundExchanges proposed rates do not


permit the SDARS competitive return on Dr Pelcovits estimate of forward-looking costs his


estimates are not valid basis for evaluating rates Dr Pelcovits underestimates actual


forward-looking costs by excluding investments in research and development subscriber


acquisition and other intangible assets An even more fundamental problem with his analysis is


that the forward-looking cost standard would be especially bad policy for start-up industry like


satellite radio The forward-looking cost standard is inappropriate for
start-up company


because
start-ups typically experience cash flow losses early in their lives As Professor Ordover
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recognizes investors must expect to earn competitive return on start-up losses or they will not be


willing to finance these losses 6/21/07 Tr at 322-23 Ordover Investments in RD


programming subscriber acquisition regulatory proceedings to obtain license to operate and


some initial physical capital investments all must precede actual sales The forward-looking cost


standard does not include any return to these necessary initial investments Adoption of


forward-looking costs as standard for rate setting not only would prevent the SDARS from


earning profit on these investments but also would create an enormous financial disincentive for


any future innovator to enter any industry that requires sound recordings as an input The


appropriate standard is whether rate allows an SDARS to earn competitive return on all of its


investments including the paid-in capital that has financed its early cash flow losses Based on


this standard no sound recording fee above zero will enable SDARS operators to earn


competitive return on their investments at any time during the license period Even ifMr Butsons


projections were accurate no fee above roughly quarter of SoundExchanges amended rates


would enable the SDARS to earn competitive return on just their forward-looking investments


Rates in competitive market reflect the cost of supply to the seller


Record companies have small direct cost of providing sound recordings to satellite radio only


because for promotional reasons they give their recordings away to the SDARS and engage in


other activities to encourage the SDARS to play their recordings as part of their efforts to promote


sales of sound recordings record company benefits from having its recordings played on


satellite radio for two reasons satellite radio is primarily substitute for terrestrial radio and


radio increases sales of the sound recordings that receive radio playtime Because the net cost to


record companies of licensing their sound recordings to the SDARS is negative the competitive
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market price of license fees to the SDARS is very close to zero For these reasons conclude that


the competitive market test assuming that it were relevant supports rates that are roughly at the


level proposed by the SDARS


Rates under the Statutory Guidelines


SoundExchanges economic experts do not address the statutory guidelines


other than to assert that in the long run they imply competitive rates In particular they take


much narrower view than is found in economics research of the requirement that rates under


section 801 of the Copyright Act must promote the availability of creative content to the


public and provide fair return to rights holders and fair income to rights users and they offer no


economic analysis that pertains to the relative creative technological and financial contributions


or the relative risk-bearing of licensees and licensors or of business disruption other than in the


form of phase-in of their ostensibly market-based rates over the term of the license period All


of these factors properly analyzed favor much lower rate for the SDARS than the


SoundExchange proposal and rate that is at or below the level proposed by the SDARS


Availability SoundExchanges proposed rates would not


maximize the availability of creative works Availability refers to the ability of


consumers to consume creative works and so has two elements The first is affordability


and the second is inducement Consumer welfare is maximized if price is no greater than


the amount necessary to induce supply SoundExchange has presented no evidence that


higher royalty from the SDARS would induce the creation of more sound recordings


Moreover the SoundExchange experts consider inducement of supply only from the


perspective of record companies but more than half of the creative content on satellite
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radio is not created by record companies Thus significant issue with respect to this


statutory guideline is whether SoundExchanges proposed rates enable the SDARS to


recover the cost of other creative content conclude that the SoundExchange rate


proposal eliminates the incentive to create other forms of content on satellite radio by


stripping away all of the net income derived from such content


Fair Return and Income SoundExchanges proposal also does not


comport with the concept of fairness as it is conventionally used in economics In


economics the test of whether returns or income are fair involves the effect of market


prices on the welfare of consumers especially those who are poor Fairness is derived


from conceptions of justice and typically implies that prices should be no greater than is


necessary to induce supply Fairness precludes both excess returns from the exercise of


market power and returns to assets for which the supply of the asset imposes no cost or


other sacrifice on the owner of the asset such as returns arising from scarce endowments of


nature As an example in public utility regulation the fair return on investments by


public utility typically evaluates the land on which utility investments are located at


acquisition cost not at current competitive prices that reflect windfall gains as the


scarcity of prime locations drives up the price of land The SoundExchange experts do not


consider these aspects of fairness even though the entertainment industry generates


incomes and returns to some investments that exceed the level necessary to induce supply


Relative Contributions Technology Investments Creativity and


Risk Regarding the relative contributions of rights holders and rights users the Sound


Exchange experts completely ignore the contributions of the SDARS The SDARS
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contribute creativity in the form of their delivery technology and the content on their


channels that is developed and financed by the SDARS The SDARS operators bear the


financial risks of satellite radio and at present the cumulated losses of the SDARS run to


billions of dollars the record companies by contrast cannot lose penny from satellite


radio By drawing analogies between satellite radio and other methods for digital


distribution of sound recordings the SoundExchange experts equate satellite broadcasting


which uses satellites ground stations and repeaters that the SDARS created and paid for


and radios that were developed by the SDARS and sold at price below cost to induce


subscriptions to sending music over the Internet which was developed by


telecommunications firms and for which digital distributors bear no financial risk and to


which they made no creative contribution to personal computer or cell phone which


were developed by firms in the electronics industry and were purchased by consumers and


to which digital distributors make no financial or creative contribution This factor


clearly weighs in favor of rates that are lower for the SDARS than the rates for


technologies that involve much less investment innovation and risk


Disruption Disruption to an industry is best measured by asking


whether proposed rate affects its long-term viability There is no evidence that record


companies will not remain viable over the term of the license even if the SDARS rate were


zero In comparison the financial analyses by Mr Butson and Dr Pelcovits reveal that at


rates substantially below the rates proposed by SoundExchange the SDARS would not be


financially viable over the term of the license This factor strongly favors low rates
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The Contribution of Sound Recordings to Satellite Radio


Several of the calculations by Dr Pelcovits and Professor Ordover estimate


rates for SDARS on the basis of the popularity of music on SDARS The procedures they employ


overestimate appropriate rates partly because they rely on results from the survey by Professor


Wind that are not useful for this purpose and partly because they are based on incorrect estimates


of the revenues that are available for distribution to all stakeholders in the SDARS industry


The survey conducted by Professor Wind that is used to estimate the


relative contribution of music programming to the revenues of the SDARS is not useful for


determining the appropriate rate due to design flaws Professor Winds survey applies to


specific time October 2006 and involves group of consumers shoppers at mall who are not


necessarily representative of the population of SDARS subscribers By 2012 nearly all SDARS


subscribers will not be current subscribers the average duration of subscription is 42 months


compared to license period of 72 months and most of these subscribers will have become


subscribers through obtaining satellite radio as original equipment in new car whereas most


subscribers in 2006 had satellite radio retrofitted in their cars


The design of Professor Winds survey causes its results systematically to


overstate the importance of music relative to other content by measuring the response of


consumers to an all or nothing decision about music content while breaking non-music content


into series of sub-categories Had the choice been all-or-nothing for all other content the


proportion answering that they would not subscribe very likely would have been higher than the


sum of the proportions for the subcategories The appropriate measure of the contribution of


sound recordings to satellite radio is the incremental contribution of content from each distributor


10
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assuming that product from other distributors already is available The incremental contribution


of single record company is the upper bound on the price that would emerge from competitive


market Because sound recording rights are not sold by monopoly in market transaction the


sellers cannot make collective take-it or leave-it offer for all sound recordings If record


companies could make one all-or-nothing offer for all content which they cannot because such an


offer would be collusion they would receive much larger rights fee than if they bargain


individually To the extent that Professor Winds survey answers any question it pertains to


identifying the collusive monopoly rate for sound recordings not the competitive rate


Professor Winds survey also is not designed to measure the effect on


SDARS subscriptions of most of the technological features of satellite radio The signal quality


and ubiquitous availability of satellite radio broadcasts is given zero share of value contribution


whereas in reality subscribers would have little reason to subscribe to SDARS for music alone if


the quality and availability of its signals were no different than that of terrestrial radio Professor


Wind actually had the necessary tool conjoint analysis to use survey to determine the


incremental value of music to SDARS subscribers more appropriate survey design would


have been to vary in precise quantitative way the quantity and types of music content that


respondents were asked to evaluate Although Professor Wind expresses enthusiasm for conjoint


analysis his survey does not make use of this method to estimate the competitive rate for sound


recording performance rights Instead he uses method that leads to systematic over-estimates


of the contribution of music to the success of satellite radio


11
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Usage-Based Rates


10 SoundExchange proposes and its experts estimate rates that are expressed


as either fraction of revenues or as fixed fee per subscriber For service that can and does


offer substantial content that is not covered by the statutory license rates expressed as proportion


of gross revenue or fee per subscriber do not make economic sense unless the rate is very low


Rates based on gross revenues or per-subscriber fees unduly reward record companies with


fraction of the revenues that are created from other program content or advances in distribution


technology Such rates also prevent rights users from efficiently substituting away from licensed


content to minimize the financial impact of rates that are too high The fact that many contracts


between record companies and digital distribution services specify rates as fraction of revenues


or fee per subscriber is irrelevant because these contracts generally pertain to services that offer


only music and do not require innovation and investments in the distribution technology the


Internet and consumer electronics Regardless of the rate level that is selected by the Copyright


Royalty Judges rates based on revenues or subscribers should not be adopted unless the rates are


low enough that this distortion becomes unimportant


The Surplus and Shapley Values


11 The calculation by Dr Pelcovits of the fair shares of the surplus created


by the SDARS is not useful because it systematically overstates the contribution of record labels to


the SDARS revenues One source of overestimates arises because Dr Pelcovits adopts Mr


Butsons overly optimistic estimates of the future of the SDARS Another source of high shares


for record companies is the assumption that satellite radio operator creates no value unless either


all four large record companies or three large companies plus all of the smaller ones participate in


12
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SDARS thereby giving the record companies monopoly power Finally the surplus is


calculated on the basis of Dr Pelcovits estimate of forward-looking costs which is inappropriate


as method and in any case underestimates true forward-looking costs Simply estimating


forward-looking costs correctly would cut Dr Pelcovits calculation of the surplus and the Shapley


Values for the record companies by 75 percent


12 Even if the surplus estimates were reasonable Dr Pelcovits does not apply


the Shapley method correctly The premise of the Shapley method is that all parties that add


value to group are included in the division of the surplus In the case of the SDARS Dr


Pelcovits excludes from his calculations the electronics companies that produce SDARS


equipment the auto companies that pay part of the cost of the SDARS in return for receiving


payments based on subscribers and consumers who create the surplus by paying for subscriptions


If consumers do not join the coalition i.e do not buy the product all of the remaining group


members produce nothing of value i.e there is no surplus to divide Dr Pelcovits


implementation of the Shapley procedure implicitly assumes that consumers already have joined


and that their share of the surplus has been determined This procedure is inconsistent with the


assumptions underlying the calculation of Shapley Values


13 Beyond these implementation issues Shapley Values are not an appropriate


basis for setting rates for sound recordings under any interpretation of the statutory standard


Shapley Values are not competitive prices do not necessarily represent stable outcome of


market process and do not satisfy standard fairness criteria in economics and philosophy For


these reasons conclude that the Shapley Values calculated by Dr Pelcovits provide no useful


information about the appropriate SDARS royalty rates


13
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Benchmarks


14 The benchmarks offered by Dr Pelcovits and Professor Ordover are not


appropriate guidelines for the rates at issue in this proceeding The usefulness of benchmark


depends on the extent to which it represents the sale of comparable rights by comparable sellers to


comparable buyers for comparable purposes and on the reliability of the estimate of the actual


transaction price in the benchmark All of the proposed benchmarks fail at least one element of


this test in ways that are likely to affect the rate that is appropriate for this proceeding In addition


to involving different types of rights and either different buyers or different sellers or both the


benchmark analysis generally does not take into account whether the rights are exclusive whether


the non-content costs of the benchmark services are similar to the non-content costs of SDARS


the extent to which the licensee adds value to the content that is covered by the right or combines


sound recording content with other content or the opportunity cost to rights owners including the


extent to which the licensed use of the right substitutes for or promotes other uses of the rights that


are financially remunerative to the record companies In particular none of the proposed


benchmarks pertains to an audio service that combines music with other content as do SDARS


and that uses new method for delivery of content that was developed by the service provider


15 The Howard Stem benchmark is not useful because the Stem rights are


exclusive and because it involves precisely one data point which is unreliable as an estimate of the


value of the class of such contracts The values of the actual revenues and costs of the Stern deal


to Sirius are known only very imprecisely and small changes in assumptions produce big


differences in the ratio of the benefits to the cost of the contract Even if content involving


personalities were useful benchmark the analysis should include all of this content Oprah


14
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Winfrey Martha Stewart Bill OReilly Opie and Anthony etc to generate more reliable


estimate of the relationship between content costs and revenues


16 Program costs for satellite television are not an appropriate benchmark


because both buyers and sellers are different and most of the rights acquired by satellite television


are not available to terrestrial television unlike music which is available to both SDARS and


terrestrial radio Moreover satellite television is in the same market for multi-channel video


program distribution as cable television which pays much lower fraction of its revenues for


content than does satellite television If there is plausible benchmark in this industry one


candidate is retransmission of terrestrial television stations on multi-channel video program


distribution MVPD systems because music like TV stations is widely available for free via


terrestrial broadcasts and because the SDARS license recorded music on non-exclusive basis


just as MVPD systems have non-exclusive licenses to retransmit terrestrial TV stations


Retransmission fees were one percent of content costs for MVPD systems in 2005 and are at most


few percent today


17 Professor Ordover lists several
digital distribution services as plausible


benchmarks permanent audio downloads cellular downloads and ringtones interactive and


non-interactive video streaming and portable and non-portable interactive streaming None of


these services is analogous to SDARS and so none is useful benchmark Digital distribution


services use the consumers Internet connection personal computer cell phones and playback


devices These other services do not pay for these systems costs so that content can be much


higher fraction of their total costs and still leave them financially viable Finally these services


offer only content that is created for other distribution channels whereas SDARS operators offer


15
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substantial original content Moreover services that allow permanent downloads of audio


content are much closer substitutes than SDARS for the main product of the record industry


physical recordings mainly CDs Hence rights fees for permanent downloads must be


sufficient to offset their effect on CD sales All of these factors point to much lower price for


usage rights as fraction of revenues and costs for SDARS than for digital distribution services


For all of these reasons believe that the SoundExchange experts have produced


estimates of rates that are not useful for determining an appropriate rate in this proceeding Not


only should the rate be based on actual use of licensed products the rate should be much lower


than the rate implied by the revenue-based rates that are proposed by SoundExchange which


would expropriate the capital investments of the SDARS operators and make their continued


financial viability dubious during the term of the license To the extent these rates became


precedents adoption of the SoundExchange proposal would eliminate the financial incentive for


any entity other than the record labels to invest in SDARS and other digital technologies in the


future


The remainder of this report explains the basis for my conclusions


III SOUNDEXCHANGES PROPOSAL TO SET MARKET RATES


SoundExchange and its economic experts have argued that the willing buyer willing


seller standard satisfies the statutory guidelines that apply to this proceeding once SDARS


becomes mature industry 7/9/07 Tr 131-133 Pelcovits They incorrectly
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assume contrary to another of their experts Mr Butson that maturity will be reached by the


end of the license period from which premise they conclude that the statutory directive to avoid


disruption is satisfied by phasing in market rates until maturity supposedly is reached by that


point in time SoundExchange experts Mr Butson and Dr Pelcovits have undertaken financial


analyses that they claim are useful for ascertaining whether the rates proposed by


SoundExchange approximate competitive rates


Even if determining the competitive rate is relevant issue under 801b an issue on


which as an economist do not offer an opinion the SoundExchange experts do not


demonstrate that the rates proposed by SoundExchange are plausible competitive market


outcome To the contrary correct application of the appropriate economic model of


competition in the market for sound recording rights leads to the conclusion that competitive


rates for SDARS would be at or near zero Only if the sound recording industry were


monopoly or if the regulatory process for setting rates were device for establishing cartel


price would the rates be substantially above zero


SoundExchanges Market Rate Theory


SoundExchange argues that compulsory statutory rates should be based on prices that


would be negotiated by willing buyer and willing seller in functioning market Even if


competitive market rates were an aspect of the section 801b standard the SoundExchange


experts do not apply the standard tools of economic analysis to estimate these rates


On its face the willing buyer willing seller proposition is not much of constraint


Every voluntary market transaction regardless of whether the price reflects monopoly


competition Or monopsony involves willing buyer and willing seller The effect of market


17
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concentration is to alter the price of the product and the amount sold not to coerce market


participants In all voluntary transactions neither the buyer nor the seller is made worse off


than either would be if no deal had been made The Financial Accounting Standards Board


defines the imputed fair value of an asset that is not exchanged in market transaction as the


price that would emerge from an orderly transaction between market participants that reflects


the most advantageous market for the asset.1 This definition implies that FASB fair value


incorporates the full exploitation of any market power that is enjoyed by the seller or the buyer


agree with the consensus among economists that in the context of setting royalties for


performances of sound recordings the willing buyer willing seller standard implies price


that would transpire in the long run in workably competitive market i.e market in which


each buyer and seller acts independently and competitively within the limits to competition that


are imposed by the nature of the products that they sell and the demand for those products In


the case of licenses for intellectual property IP as Dr Ordover explains at length in his written


testimony the standard conditions of competitive pricing that price equal incremental


marginal cost cannot be satisfied in the long run for two reasons First the object being sold


has high fixed cost and very low perhaps zero marginal cost so that the seller must


maintain margin of price over marginal cost to recover fixed costs Second in IP-intensive


industries firms rarely sell homogeneous products that are perfect substitutes Instead


products are differentiated Even if barriers to entry are low sellers are likely to have some


market power in some products


Financial Accounting Standards Board Summary of Statement No 157 Fair Value


Measurements September 28 2006
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Despite these characteristics firms in differentiated product industry will earn roughly


the competitive return if barriers to entry in the market are low and firms act independently and


competitively In this case firms will introduce new products if the expected revenue from


new product is greater than its cost If the expected profitability of products is uncertain and if


products continue to be introduced until the expected excess net revenues from an additional


product is zero then firms on average will earn roughly the competitive return on investment


Even though product prices exceed the marginal cost of production and some products the ones


for which expost success exceeds ex ante expectations generate substantial profits in excess of


competitive returns other products for which expectations are not realized generate losses that


offset the profits of the successful products For the competitive outcome to arise each firm


must compete i.e act unilaterally to maximize profits


The implications of the foregoing for sound recording performance rights are that price


should not be less than marginal cost including possible opportunity costs and benefits arising


from substitution and promotion affecting other distribution channels and that the regulated rate


should not cause the profitability of rights holders to be above the returns that rights sellers


would receive ifthey behaved competitively and unilaterally


In reviewing the analyses by SoundExchanges experts conclude that they have not


applied the standard methods of economic analysis for competitive differentiated product


industries as outlined in the preceding paragraphs In particular they have not appropriately


taken into account the following In long-run competitive equilibrium firms on both sides


of the market must earn at least competitive return on investment if such returns are feasible


Record labels have an incentive to maximize satellite radio penetration if it is mainly
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substitute for terrestrial radio and pays royalty while terrestrial radio does not Unilateral


competitive behavior by record companies as opposed to cartel behavior by the industry would


cause rights fees to reflect the promotional value of radio on sales of recorded music These


factors taken together imply performance rate for satellite radio that is at or near zero for the


period at issue in this proceeding


Competitive Return


competitive rate allows both sides of the market to earn at least competitive return on


investment if such rate is feasible In practice the demand for the copyright users product


plus the costs of the user and of the rights holder may make such rate infeasible in which case


the rights holders or the users or both are not financially viable


Viability of Record Companies


The viability of the record companies is not at issue here in that the ability of record


companies to earn competitive return on investment does not depend on the choice of rate for


performance rights on SDARS Whereas the revenues of record companies have declined since


1999 there is no evidence that these companies are not earning competitive return on


investment or as is discussed elsewhere in this report that satellite radio presents sufficient


threat to other sources of revenue to undermine the future viability of the record companies


The SoundExchange economic experts have not argued that the record companies are not


profitable As practical matter one indicator that the rights fees charged by the record


companies are above the competitive price high is that high rights fees have led to the


reformation of defunct pop music groups from decades past Record companies offer rights to


old recordings for many purposes including digital downloads streaming audio ring tones and
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background music for advertising Once the contract between recording artist and record


company has expired the artist is free to re-record the same tunes but in new version for


someone else although typically the artist still receives half of the royalties from rights sales by


the old label In the last few years several rock groups have reformed to re-record their old


songs and then offered rights to these songs at lower price than the record companies charge


If the price for these rights is sufficiently high that these artists can make money after paying the


cost for making new recording and forgoing half the royalties on the old recording then the old


rights are priced above the competitive level


Among the groups that have re-recorded their old songs are Aerosmith Wang Chung


Twisted Sister Foreigner and Simply Red.2 Of course many artists of the past cannot make


recordings because they have died or lost their musical skills so in these cases the record


companies are safe from this form of competition But the competition that does take place is


highly inefficient Reassembling old groups to record exactly the same songs is not creative


output it is waste of resources Setting prices so high that they create incentives to remake


old records is costly but creates no new social value


If the record companies are charging super-competitive prices for digital rights the


concern about financial viability properly should focus on the SDARS whether the rate from this


proceeding allows both buyers and sellers to be financially viable hinges on its effect on satellite


radio


Jeff Leeds Remaking Old Hits to Earn New Money New York Times April 18 2007 pp
Bl-B4
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Current and Prospective Viability of SDARS


If SDARS operators are not financially viable eventually at least one firm will exit the


market but this will not occur unless the operating income of the SDARS revenue minus


variable production costs is negative.3 For purposes of this section in determining the


ongoing financial viability of SDARS operators assume that the relevant input price for sound


recording performance rights is the competitive price To address the
viability


of SDARS


first estimate the maximum rate that would make them financially viable and then estimate


whether this maximum rate is above or below plausible competitive rate.4 As part of this


process show that the amended rate schedule proposed by SoundExchange is far above


plausible outcome in competitive rights market and would prevent SDARS from being


financially viable during the entire six-year term of the license In short if the SoundExchange


proposal were adopted SDARS would likely be put out of business before the compulsory


license expires


SDARS operators are not profitable at the current rate for sound recording performance


rights In 2006 Sirius had revenues of $637 millionan operating loss excluding depreciation


of $960 million net loss of $1.1 billion and cumulated deficit of $3.8 billion.5 XM had


revenues of $933 million an operating loss of $235 million net loss of $719 millionand


As used here operating costs include costs arising from long-term contracts for content but


exclude depreciation and interest expenses firm still may go bankrupt if it cannot pay


interest on its debt


In his written testimony Professor Ordover states that competitive return on investments is


the appropriate standard for evaluating the impact of rate on SDARS Ordover WDT at 31-34


Sirius Form 10-K March 2007
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cumulated loss of $3.5 billion.6 As is apparent neither service is anywhere near showing


profit let alone competitive return on investment


The forecasts by Mr Butson which include the original SoundExchange rate proposals


do not anticipate that SDARS will have positive net income until 2010 and even then net


income in the last three years of the license will not offset the losses in the first three years Mr


Butson forecasts that Sirius and XM will have an additional cash-flow loss of $783 million


through the end of 2008 Indeed he estimates that if the rate proposal by SoundExchange is


adopted during the license period the net equity of Sirius will fall from minus $411 million to


minus $611 million while the net equity of XM will fall from minus $489 million to minus


$1.40 billion Mr Butson estimates that the cumulated losses of SDARS under this rate


proposal will grow by $1.1 billion during the license period He expects that the accumulated


deficit of Sirius will grow from $3.8 billion at the end of 2006 to $4.0 billion at the end of 2012


an additional loss of $170 million while for XM the corresponding estimates are $3.5 billion


and $4.4 billion an additional loss of $890 million


If this were not bad enough Mr Butson analysis understates the negative profitability


of satellite radio during the license period because he does not take into account the income that


would be required to produce competitive return on investment The break-even profit rate


for SDARS operator includes competitive return on the paid-in financial investments of


SDARS investors since it was initiated The true economic cost of these losses is not just the


actual negative cash flow Instead the loss in any year is the operating loss plus foregone


earnings on financial investments in the company that have financed these losses The latter is


XM Form 10-K March 2007
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the opportunity cost of financial capital which is the return that investors could have earned on


an alternative investment Thus for each year in the history of each SDARS operator the


operating loss in that year should be brought forward to the next year by increasing it by the real


return on investments having the same risk Likewise in each future forecast year the total


cumulated loss should be increased in the same manner


For example consider the cumulated losses as of the end of 2006 which stood at $7.3


billion as crude estimate of paid-in financial investment This number substantially


understates the opportunity cost of prior investments because it does not include foregone


income from other investments in prior years Ignoring these past opportunity costs if the


appropriate estimate of the competitive return on investment is the long-term average return on


common stocks which implies average riskiness of about 14 percent the net income that is


necessary to earn competitive return is over $1 billion per year Even if one uses the cost of


debt to SDARS of about percent which is too low the required return is $657 million Mr


Butson estimates that in 2012 when net income is highest for the license period the net income


of the SDARS operators will be $442 million which is less than competitive return on


cumulated losses In 2007 Mr Butson forecasts an increase of cumulated losses of $537


million for Sirius and $474 million for XM implying that net income will fall short of the


competitive benchmark by between $1.7 and $2 billion


These estimates hinge on the accuracy of Mr Butsons forecasts In his oral testimony


he acknowledged that his forecasts exceeded actual outcomes few months after his testimony


6/19/07 Tr at 201-204 Butson Specifically for the fiscal year ending December 31 2006


Mr Butsons written testimony from October 2006 over-estimated the net income of SDARS
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operators by $66 million He also overestimated the increase in subscribers from June 30 2006


to year-end 2006 by 300000 for Sirius and 331000 for XM forecasting errors of about 22


percent for Sirius and 45 percent for XM only few months after the forecast was made


Butson WDT App


Dr Pelcovits Surplus


Dr Pelcovits bases his calculation of Shapley Values in part on the analysis of financial


returns undertaken by Mr Butson Given the preceding analysis of the profitability of the


SDARS the meaning of the surplus that Dr Pelcovits extracted from Mr Butsons analysis is


obscure How can an industry with cumulated deficit of $7.3 billion and forecasts of an


increase of $1.1 billion in its cumulated deficit by the end of the license period in 2012 be


regarded as having surplus


The answer is that Dr Pelcovits does not define the surplus as the excess profits to


SDARS above competitive return on investment Instead he estimates the risk-adjusted


competitive return which he estimates as 16.67 percent on the depreciated book value of the


physical assets of Sirius $828 million at the beginning of 2006 plus physical investments in an


additional satellite by Sirius during the license period Dr Pelcovits was unable to estimate


physical investments by XM so he assigned the Sirius values to XM Using Dr Pelcovits


numbers the competitive profit requirement for each SDARS operator during the license period


is 10.5 percent depreciation plus 16.67 percent return on the depreciated book value of these


physical capital investments Henceforth in making illustrative calculations will use his


estimates for sake of argument and assume that the net income of SDARS before depreciation


but after interest payments must be 27 percent of investment to provide competitive return
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In evaluating Dr Pelcovits estimate of the surplus consider three issues The first is


whether the appropriate competitive standard is the return on forward-looking investment


believe that adopting this standard for evaluating the reasonableness of sound recording rights


fees would be very bad public policy The second is whether his definition of forward-looking


investment includes the items that ought to be included if one were interested in using the


competitive return on forward-looking investment as the appropriate standard for setting the rate


conclude that Dr Pelcovits seriously underestimates true forward-looking investments by


excluding all investments in intangible assets plus all future cash flow losses The third is


whether his surplus actually is the excess profit above the amount that would be required to earn


competitive return on his definition of forward-looking capital investments In fact Dr


Pelcovits underestimates the net income that would be required to earn competitive return on


even his definition of forward-looking costs and in so doing overestimates the available surplus


Forward-Looking Investment as Standard for Setting Rates


Considering only forward-looking investments to define the minimum profit requirement


addresses only whether the industry will continue to operate not whether the firms earn


competitive return on its actual investments Assuming that the correct methods are used


to measure forward-looking investments and the net income that is required to induce firm to


make these investments the results of forward-looking investment analysis address only


whether an SDARS operator will continue to operate This analysis does not address whether


investors will ever receive competitive return on their past investments In so doing this


analysis implicitly assumes that whether future investors have an incentive to create new


technologies for distributing and using sound recordings is irrelevant For this reason adopting
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the forward-looking investment standard for setting rates would be very bad public policy


In this section explain the concept of forward-looking investment as it is used in


economics and the implications of using forward-looking investment standard to set rates


Forward-looking investments include future investments to keep firm alive plus the opportunity


cost of keeping its assets rather than selling them one by one in assets markets Dr Pelcovits


assumes that the future investments of SDARS operators consist only of the cost of future


satellites that must be launched to keep the services in operation He estimates the market value


of the firms historical assets as the book value of existing physical capital investments This


procedure implicitly assumes that the accounting definition of book value corresponds to the


scrap value of the investments Although for reasons given in the next section this procedure


for estimating forward-looking investments is incorrect assume here that Dr Pelcovits method


is reasonable and analyze the economic implications of adopting this standard for determining


whether rates for sound recording performance rights represent plausible minimum


requirement for SDARS operators


The alternative to the forward-looking investment standard is to inquire whether firm


earns competitive return on the actual financial investments of its owners This profitability


standard asks whether investments in the firm in the past as well as in the future generate enough


revenues to justify those investments The profitability standard differs from the


forward-looking investment standard because it does not ignore the financial history of the firm


The main implication of picking the profitability standard is that it allows investors to earn


return on all their investments which preserves the incentive of investors to create other


companies that will need to pay royalties for sound recording performance rights and who might
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otherwise fear that statutory rates will be set so high that they can never recover their


investments


SDARS operators have endured over decade as start-up firms SDARS operators were


required to make substantial investments before they were even granted licenses to operate As


is typical of start-ups SDARS operators did not earn competitive return on investment for


several years as they built the business Losses in early years are form of investment that


firms make because they expect later on to recoup these losses as their business grows For


start-ups the expected time path of future operating profit the excess of revenues over variable


costs of production is negative for while passes zero but is still less than the amount


necessary to earn competitive return for another period and then finally exceeds the


competitive return on investment thereafter by enough to offset the earlier shortfalls so that the


firm will earn competitive return on its earlier financial losses The corresponding asset on


the firms balance sheet that represents the investment in building the business is good will or


going-concern value If firm does not expect eventually to earn competitive return on


investments in good will it will never enter the business in the first place


In reality not all intangible assets have stand-alone market value as great as the value to


the firm that owns them well known feature of mergers and acquisitions is that stockholders


frequently are paid substantially more than the accounting book value of the acquired firm


Each asset sold separately is valued by the market on the basis of its contribution to the value of


another firm When all of these assets are housed in successful established firm the total


value of the firm exceeds the sum of the market values of each asset separately That is


successful firm is an enterprise that already knows how to combine its assets productively in


28







PUBLIC VERSION


profitable way This know-how or going-concern value has no forward-looking market value


because it cannot be sold separately as an asset without selling all the other assets of the firm as


part of the package Because firm-specific asset synergies have no separate market value they


are not rewarded by method that relies solely on the separate opportunity costs of all assets


start-up is an entity that is in the process of building going-concern value by learning


how to combine its assets in productive way The willingness to suffer start-up losses arises


because investors expect the firm will become more than the sum of the acquisition costs of its


assets If at the end of the start-up period firm is worth nothing more than the sum of the


market values of its assets the firm is failure because its start-up costs will never be recovered


More often than not start-up proves to have been mistake in that its going-concern


value is less than its accumulated start-up losses Markets do not guarantee that firms will


succeed But regulatory procedure that ignores the going-concern value of firm by


recognizing only the sum of the market value of its assets guarantees that no firm will ever


recover any of its start-up costs and so will never receive any reward for creating successful


going concern That is why public utility regulators count the financial cost of covering losses


as legitimate part of the rate-base of regulated firm for the purpose of setting prices


Adopting the forward-looking cost standard as procedure for setting regulated prices is


very bad idea Doing so guarantees that no firms will be created because the initial losses of


the unsuccessful start-ups will not be offset by the profits of the successful entrants Whereas


compulsory license fees for copyrighted works should not guarantee the profitability of users


they also should not guarantee that all start-ups will fail
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Application of the Forward-Looking Standard by Dr Pelcovits


Dr Pelcovits does not apply the forward-looking cost standard correctly because he


substantially understates the actual amount of forward-looking investments by SDARS operators


Dr Pelcovits method mistakenly uses depreciated book value as the appropriate estimate of the


opportunity cost of assets to the firm and provides no return on other types of investments The


analysis thereby implicitly assumes that SDARS operators are willing to continue to make other


investments and to suffer cash losses without any expectation of earning return on these


expenditures in the future


One major problem with Dr Pelcovits analysis is the use of depreciated book value as


the market value opportunity cost of an asset Depreciation and amortization are accounting


concepts that seek to capture the limited useful life of an investment Useful life can be but is


not always limited because either physical asset wears out and must be replaced or because


the technology embodied in the asset becomes obsolete The market value of an asset is the


present value of the future stream of profits that it is expected to produce The present value of


future profits falls if the useful life declines and the cost to maintain the asset in good working


order increases Accounting methods for estimating depreciation and amortization seek to


approximate this decline in market value based in part on historical experience for broad


categories of assets among established firms


Depreciation and amortization rates are not good indicators of the rate at which the


returns to an asset decline for
start-up


business The reason is that for start-up the relevant


concept of future profit at the time of investment includes early years when little or no return is


expected If start-up firm must make sequence of investments over several years before it
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can start selling product and then expects that few more years must pass before it builds


sufficient demand for its product to begin earning profit the value of its initial investments


rises rather than falls in the early years of operation As the date of profitability comes closer


in the future the discounted present value of the stream of profits emanating from these assets


grows larger and the market value of the assets rises rather than falls As result the


accounting book value which is based on the assumption that the value of assets falls over time


understates the value of those assets after the commercial viability of the business use of the


assets has been established Hence for start-up depreciated book value understates the scrap


value of the assets if the start-up creates market that is commercially viable


Dr Pelcovits also does not include the value of many firm assets in estimating


forward-looking costs By focusing exclusively on physical capital assets he ignores intangible


assets primarily because conventional accounting procedures count the costs of these assets as


current expenditures rather than capital investments Whereas his approach always leads to an


underestimate of the opportunity costs of the assets of firm the underestimate is especially


great for start-up that owns substantial intellectual property


One example of an ignored investment is research and development RD According


to standard accounting procedures RD costs are treated as current expenditures an implicit


depreciation of 100 percent in the first year but from an economic standpoint RD is an


investment because it generates assets in the form of intellectual property that can last for


decades These intellectual property assets have market value even though they are carried at


zero book value XM and Sirius have yet to receive any return on RD investments and Dr


Pelcovits procedure does not require that they earn any return on these investments in the future
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because he ignores their asset value Similarly all future RD expenditures are not treated as


investments that must earn the competitive return for the same reason Because these


expenditures are expensed during period when the SDARS are not profitable Dr Pelcovits


method does not count an eventual return on these investments as part of forward-looking costs


that SDARS operators must recover to stay in business


Dr Pelcovits also assigns zero value to the costs of participating in the FCC


proceedings that led to the creation of the SDARS and the assignment of spectrum rights to the


current operators These costs were not physical capital investments and so are not included in


his estimate of the current book value of the companies Instead to Dr Pelcovits these


expenditures are just another component of cumulated losses Standard accounting practices


treat the costs of participating in regulatory or legal process as current expenses 100 percent


depreciation in the first year so the costs are not counted as part of the investment of the


operators The FCC operating license is an asset but it is ignored by Dr Pelcovits in


calculating the forward-looking opportunity costs of SDARS operators because it is not


physical investment If these assets have positive market value then Dr Pelcovits has


under-estimated the opportunity cost of remaining in business for the SDARS operators If


satellite radio system can be operated successfully then the FCC license has positive value that


should be included as part of the forward-looking opportunity cost of existing SDARS operators


Dr Pelcovits also ignores investments in marketing and other subscriber acquisition costs


Again conventional accounting procedures count these as current expenditures which implies


100 percent depreciation in the year the expenditure is made From an economic perspective


these are investments because they generate revenues over the expected life of subscription
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which to date has been about 42 months Because SDARS operators have been in operation for


less than five years nearly all historical subscriber acquisition costs have been spent on current


subscribers and so are generating current income Yet unrecovered subscriber acquisition costs


have no book value because for accounting purposes they are not treated as investments and so


they are excluded from Dr Pelcovits analysis Moreover subscriber acquisition costs starting


in the third year of the period covered by this proceeding will attract subscribers and generate


income after the end of the license period based on an expected subscription income of 42


months Dr Pelcovits procedure not only does not permit SDARS operators to recover the


operating losses arising from these efforts as they are experienced but if his method were


applied to calculate rates for the licensing period beginning in 2013 the remaining value of


subscriber acquisition costs would not be counted as forward-looking cost then and so the


unrecovered losses on subscriber acquisitions as of 2013 would be excluded from the


forward-looking income that is necessary to keep the firm in business


Finally in estimating the surplus Dr Pelcovits does not include any content costs


Instead he assumes that each of the maj or categories of content will be rewarded according to


their Shapley Values This procedures ignores the fact that the most expensive content is paid


according to contracts Implicit in Dr Pelcovits procedure is the assumption that if content is


paid more than its Shapley Value either the contract can be ignored or the SDARS can simply


swallow the cost In reality forward-looking costs include costs that cannot be avoided due to


contractual commitments


For these reasons conclude that Dr Pelcovits has implemented the forward-looking


investment standard incorrectly By understating the opportunity cost component of
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forward-looking investments ignoring some future investments and ignoring future contractual


expenditures as forward-looking costs Dr Pelcovits understates the income that SDARS


operators must expect to earn in order to stay in business during the license period


To illustrate the main points of this section imagine hypothetical 2001 rate proceeding


for SDARS sound recording performance rights that was intended to apply on the day that XM


opened for business At that point XMs physical capital investments already would have been


subjected to some depreciation Dr Pelcovits method simply ignores the need for the firm to


recover the depreciation and amortization that took place before the first customer was signed up


for it is concerned only with whether future customers paid enough to justify additional


investments in the future including the opportunity cost of simply selling off the assets at book


value rather than staying in business In addition Dr Pelcovits would not count the


investments in RD that were necessary to make satellite radio technically feasible or the


investments in legal costs to participate in the FCC proceedings that led to the creation of an


opportunity for satellite radio to exist and then granted licenses to XM and Sirius


This proceeding is not taking place in 2001 but the implications of using Dr Pelcovits


approach in that hypothetical proceeding is relevant to this proceeding Dr Pelcovits


systematically ignores not only sunk investments that have no separate market value but


systematically undervalues even forward-looking assets by ignoring operating losses counting


investments in intangible assets as operating expenditures and assuming that for start-up firm


the book values of assets are valid measures of the market values of those assets As result


he substantially underestimates the forward-looking costs of the SDARS
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Minimum Returns Using Dr Pelcovits Definitions


In this section estimate the required gross return on Dr Pelcovits version of


forward-looking investment using combined 27 percent gross return depreciation plus


competitive return also quantify the extent to which Dr Pelcovits under-estimates forward


looking costs although do not believe that even when correctly implemented forward-looking


costs are an appropriate criterion for setting rates in this proceeding In estimating the revenue


requirements for the SDARS operators under forward-looking cost standard use as an


estimate of 27 percent as the required gross return profit plus depreciation on investment


which is based on Dr Pelcovits assumptions The principle message of this section is that the


rates proposed by SoundExchange do not even allow SDARS operators to recover their


forward-looking costs as estimated by Dr Pelcovits


On January 2007 each SDARS operator had book value of physical investments of


about $740 million after depreciating the 2006 figure by 10.5 percent and so in 2007 required


net income before depreciation of about $200 million to recover its costs of capital By 2008


the book value of investments would fall to $675 million and the required net income before


depreciation would be $182 million In 2009 the depreciated book value of old assets would be


$600 million but the total book value of investment would increase by $260 million for new


satellites The necessary gross return on $860 million would be $232 million In the


remaining three years the required gross return falls 10.5 percent per year from this value


Putting all of this together Dr Pelcovits procedure for estimating forward-looking


investments implies that the minimum net income before depreciation that is needed to provide


competitive return on just forward-looking physical capital investments as identified by Dr
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Pelcovits is about $1.2 billion per operator over the license period Because both firms need


this net income to realize competitive return the industry requirement is net income before


depreciation of $2.4 billion


Recall that Mr Butson estimates that the cumulated deficit of Sirius and XM will grow


by $1.1 billion by the end of the license period under the original rate proposal by


SoundExchange Adding back the depreciation of the investments that are included in Dr


Pelcovits analysis this is cumulated net loss before depreciation of about $600 million


compared to net income before depreciation of $2.4 billion that is needed to recover Dr


Pelcovits version of forward-looking investments Thus the net income of the SDARS under


the proposed rate will fall $3 billion short of recovering even Dr Pelcovits version of


minimum forward-looking competitive return


To put these calculations in perspective have used SoundExchange amended


proposed rates and Mr Butson subscribers forecasts to estimate royalty payments to the record


companies for the license period.7 The estimated payments are approximately $4 billion To


produce $3 billion change in Mr Butsons estimate of net income for the SDARS the rates


need to be about one-fourth of the amended proposal for the SDARS operators simply to earn


competitive return on the book value of physical assets during the next six years Put another


way rate greater than 25 percent of the proposed rates will put the SDARS operators out of


business because they will have no incentive to make even the required forward-looking


Here use the per-subscriber rate rather the rate based on percentage of revenues The


procedure is to multiply the monthly number of subscribers by the proposed rate which varies


from $1.10 to $2.75 as the number of subscribers grows from under 11 million to over 19 million


Using the beginning and ending number of subscribers for each year as reported by Mr Butson


use straight-line method to approximate the monthly number of subscribers


36







PUBLIC VERSION


investments that Dr Pelcovits includes in his analysis


The alternative to Dr Pelcovits approach is to enable the SDARS operators to earn


competitive return on their actual financial investments Although the best measure of these


investments is paid-in financial capital including the opportunity cost of this investment valued


at the competitive rate of return the SoundExchange economic experts do not estimate this


number As rough substitute will use Mr Butsons estimate of the cumulated loss which is


less than the opportunity cost of paid-in capital because it ignores the opportunity cost of


financial investment and because the SDARS have suffered significant additional losses since Mr


Butson made his forecast Recall that as of the end of 2006 according to Mr Butson estimate


cumulated losses were $7.3 billion Using Dr Pelcovits estimate of the appropriate


risk-adjusted return the net income before depreciation that would be required to generate


competitive return on cumulated losses is $1.22 billion per year plus approximately another $80


million per year in depreciation Over six years required net income before depreciation is


$7.8 billion.8 Even if the license rate were zero the net income of the SDARS operators as


estimated by Mr Butson would be about half the amount needed to generate competitive return


on cumulated losses


infer from these calculations as well as from the calculations by Mr Butson and Dr


Pelcovits and the historical financial statements of Sirius and XM that the SDARS operators are


not likely to obtain competitive return on their investments in any year that is covered by the


This calculation is rough conservative estimate The correct method is to estimate the


discounted present value of net income before depreciation that is required to produce


competitive return over the next six years Because SDARS income is growing during the


period the undiscounted amount that is required to produce competitive return is greater than


$7.8 billion
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license at issue in these proceedings regardless of the rate for the sound recording performance


license Moreover if the analytical methods of the SoundExchange experts are adopted and


renewed after 2012 the likely result is that the SDARS will never earn competitive return on


even forward-looking investment as defined by Dr Pelcovits After 2012 the surplus


analysis still will ignore investments other than the book value of physical capital investments


including the financial cost of capital on cash losses and intangible investments such as RD


and subscriber acquisition and all contractual obligations to pay for content


From the preceding analysis notwithstanding Mr Butson enthusiasm infer that


satellite radio will not be viable industry if the rate that is adopted in the proceeding is even


fraction of the SoundExchange amended proposal and if the procedures that are used by Dr


Pelcovits become the precedent for determining future rates The rates proposed by


SoundExchange and supported by the methods employed by Mr Butson and Dr Pelcovits even


if calculated on forward-looking basis constitute an expropriation of the investments by Sirius


and XM stockholders by the record companies Because the record companies benefits from


the proposed rates exceed the forward-looking costs of the SDARS they would experience net


benefit by continuing to operate the SDARS No other potential owner could survive


In addition the rates proposed by SoundExchange offer chilling prospect for the future


of new digital technologies for delivering streaming sound recordings To the extent this case


becomes precedent for future statutory licenses adoption of the rate proposed by


SoundExchange would make future innovations in digital technology that makes use of music by


anyone other than the record companies extremely unlikely
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The Relationship Between Satellite and Terrestrial Radio


The analysis so far assumes that record companies already earn competitive return on


investment and that satellite radio does not affect the revenues of record companies from other


sources Here consider one obvious way that this assumption may not be correct satellite


radio is substitute for terrestrial radio for most of its users If satellite radio is mainly


substitute for terrestrial radio record companies will benefit from the existence of satellite radio


as long as SDARS operators pay fee to use sound recordings Hence no positive rate for


these rights can cause the profitability of the record companies to decline The amended


SoundExchange proposal seeks far more than an increase in revenues Instead these rates are


so high that if applied to terrestrial radio they would make broadcasting the most important


source of revenue to the sound recording industry which in turn would vastly increase its profits


The SDARS averaged about 11 million subscribers per month in 2006 and ended the year


with about 13.6 subscribers Had the amended rate proposal from SoundExchange been in


effect in 2006 payments to record companies would have been about $140 million In 2006


the record labels had revenues of $206 million from all digital subscription services9 including


SDARS fees so fees from the SDARS at the rates proposed by SoundExchange would have


caused substantial increase more than 67 percent in revenues from this source


If the SDARS rate were one percent of revenues the record labels would receive $15


million from the SDARS in 2006 and $60 million in 2012 This is distinct improvement over


zero revenues that would have been generated had SDARS subscribers instead listened to


2006 Year-End Shipment Statistics Recording Industry Association of America available


at http//www.riaa.com/keystatistics.php
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terrestrial radio stations


Meanwhile according to Arbitron in 2006 the SDARS accounted for 3.4 percent of the


radio audience By 2012 according to Mr Butson the revenues of the SDARS will be $6.4


billion SoundExchange proposes that it should receive about $1.1 billion of this amount By


that time ifMr Butson is correct the SDARS will account for about 12 percent of the radio


audience


An indicator of the reasonableness of the proposed rates is their effect if they were


applied to terrestrial radio If terrestrial radio were subjected to the same rates that are proposed


for the SDARS the fee would be about $8 billion in 2012 By comparison total gross revenues


of record companies in 2006 were $11.5 billion Clearly the rate proposals if extended to all


versions of radio including webcasting and pre-existing subscription service would roughly


double the revenues to record companies good indication that these rates are unreasonably


high


IV THE STATUTORY GUIDELINES


Section 801bl sets out four factors to take into account in setting rates for compulsory


licenses


To maximize the availability of creative works to the public


To afford the copyright owner fair return on his creative work and


the copyright user fair income under existing economic conditions


To reflect the relative roles of the copyright owner and the copyright


10 Katy Buchanan Arbitron XM/Sirius Would Nab 3.4% of Listeners Mediaweek corn


February 27 2007
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user in the product made available to the public with respect to the


creative contribution capital investment cost risk and contribution


to the opening of new markets for creative expression and media for


their communication and


To minimize any disruptive impact on the structure of the industries


involved and on generally prevailing industry practices


As an economic expert do not attempt to explain what the statute means as matter of


law Nevertheless to the extent that the
statutory factors call for considering the economic


implications of proposed rate as an economist must identify how the terms in the guidelines


are used in economic analysis and relate the
statutory


factors to the economics of the industries


in question assume here that the guidelines require that rates be set in part on the basis of the


economic effects of licenses on the performance of both the record industry and the SDARS


The economic experts for SoundExchange essentially ignore the statutory factors in their


analysis With two exceptions their analysis generally equates the statutory factors with


competitive market outcome The exceptions are interpreting minimize any disruptive impact


as requiring phasing in of competitive market rates until the end of the current statutory license


period and arguing that fair return on his creative work is satisfied by compensating content


providers according to their Shapley Values disagree that the statutory factors require


competitive market rates that Shapley values embody standard concepts of fairness and that the


rates proposed by SoundExchange would not have any disruptive impact to the SDARS if they


were phased-in in the manner of the amended rate proposal


My analysis of these factors is as follows


Availability


My understanding is that the availability criterion refers to the use of service by
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consumers and to the amount of creative product produced Thus maximizing availability is


analogous to maximizing consumer welfare or the difference between the value that consumers


place on the service minus the amount that they pay for it taking into account that the method of


payment affects the production of creative product


Availability and Prices


All else equal the availability of works to the public is maximized if rates are as low as


possible Lower performance rates lead to lower prices to consumers and lower prices to


consumers increase penetration of the service The relationship between sound performance


rates and the number of subscribers is discussed in the section on usage-based rates Satellite


radio increases availability by offering more simultaneous choice of music than is available over


terrestrial radio and by playing some music that is not available on terrestrial radio According


to Arbitron subscribers report that satellite radio increases the total amount of time that they


listen to the radio Thus this factor favors rates that minimize retail SDARS prices so as to


maximize the availability of satellite radio to consumers and thereby maximize the availability of


music to them within the limits imposed by the effect on inducing creative product and other


statutory factors


The economic experts for SoundExchange do not take into account the relationship


between alternative rate proposals and consumer welfare directly through price or indirectly


through availability They even ignore the simplest most obvious economic implication of


substantially higher rates which is higher prices for consumers hence fewer subscriptions


hence less availability of music to them By focusing exclusively on benchmarks and the effect


11 Buchanan op cit
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of rates on the distribution of operating revenues between content providers and licensees the


SoundExchange experts give no weight to the availability of content to consumers


In fact the amended rate proposal from SoundExchange has peculiar feature that will


reduce availability The proposed schedule increases the rate as satellite radio achieves higher


penetration The peculiar feature is that each new rate at each step in the schedule applies to all


prior subscribers not just to incremental subscribers Thus as an SDARS operator crosses


each threshold its total payments jump dramatically Using the amended proposed fees per


subscriber not fraction of revenue the cost of an additional subscriber at each level of the rate


structure is shown below also show the operating margin in each interval of the price


structure for which use Dr Pelcovits estimate of $7.50 the average for the two services less


the rights fee The break-even number of subscribers is the number in excess of the threshold


that when multiplied by $7.50 less the fee in that interval equals the monthly cost in the second


column Thus in the first row 11 million$.20 $2.2 million and $2.2 million/$7.50


$1.30 354839


Number of Monthly Cost Net Gain Per Break-even


Subscribers of One More Subscriber in Number of


Subscriber New Interval Subscribers


10999999 $2.20 million $6.20 11354839


12999999 3.90 million 5.90 12661017


14999999 5.25 million 5.55 15945946


16999999 6.80 million 5.15 18320388


18999999 7.60 million 4.75 20600000


The point of this exercise is to show that the amended rate structure causes an immediate


short-term loss from an increase of subscribers over threshold and that this loss is not fully
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recovered until the operator adds many more subscribers At the 15 million threshold the


break-even number of subscribers is near the half-way point of the fee interval and at 17 million


the break-even threshold is well past the middle of the interval For these two ranges combined


as the number of subscribers grows the excess of revenues over operating costs for the upper


part of the interval is less than the losses from new subscribers up to the break-even point


Then once the 19 million threshold is passed the SDARS make less money until they pass 20.6


million subscribers


This rate structure gives the SDARS operators no incentive to add subscribers as they


approach 15 million If the annual growth rate in subscribers is constant during the license


period and beyond each SDARS will suffer net loss by adding more subscribers from the time


its subscribers pass 15 million until its subscribers pass 20.6 million During this period every


penny of revenue in excess of operating costs goes to the record companies


Availability is not served by rate structure that creates no incentive for the SDARS to


increase their number of subscribers This feature of the amended rate structure could be solved


by making each new rate in the structure apply only to the increment of subscribers over that


threshold In this case moving past threshold would be profitable as long as the rate in the


next interval did not cause the operating margin for adding new subscribers to be negative


conclude that regardless of the rate levels that are adopted if the adopted rate structure does have


interval increases higher rates should apply only to incremental subscribers


Inducement


My understanding is that the availability factor is proper place to consider the


inducement effect the extent to which the license for performance rights will lead to
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increased investment in creative product The economic experts for SoundExchange present no


evidence about the relationship between the SDARS rate and creative output by the record labels


and completely ignore the effect of the sound recording rate on creative output from other


sources of content including satellite radio


The SoundExchange economic experts state the standard economic theoretic argument


that an increase in the returns to creative product can be expected to increase the quantity of such


output This argument is logically correct but is purely qualitative Theory provides no


insight about its quantitative significance Moreover the argument as stated is incomplete


because it overlooks an important part of the economic theory of popular culture industries


including recordings motion pictures television professional sports and mass market books


The Market for Superstars


Popular culture markets have winner-take-all feature.2 In pure winner-take-all


market which is useful as an analytic device to capture the logic of the concept large


number of consumers agree about the quality of products and purchase only the best and


economic demand centers on the top products the superstars regardless of how many other


products are offered As applied to the sound recording market consumers agree on the rank


ordering of recordings by quality and purchase the current hits and older classics Suppose


further that relatively small group of artists superstars are capable of producing sound


recordings that achieve widespread public acceptance and that artists have upper limits to the


number of recordings that they can make per year.3 Suppose further that all of these artists are


12 Robert I-I Frank and Philip Cook The Winner-Take-All Society Penguin 1996


13 This argument is from Sherwin Rosen The Economics of Superstars American
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willing to sign recording contracts upon entry into the sound recording industry in which nearly


all of their reward is in proportion to the sale of their recordings Record companies will then


compete for new artists by offering them contracts that would give them the expected profits


over competitive return for making recording For established artists who are proven


makers of hits the contracts will be more lucrative but will satisfy this same condition if


record companies compete the contract will give the artist the excess profits arising from the


artists greater probability of making hit.14


Under these assumptions the fraction of new artists who are offered contract depends


on the intensity of demand for hit recordings Once demand exceeds the level required to


sign all of the artists who are candidates to become superstars further increases in demand do


not increase the number of artists who have contracts or the number of recordings that they make


At that point all further increases in demand lead first to price increases for sound recordings


and second to higher payments to artists In this case the inducement effect from further


increases in demand is zero


The point of this argument is not that the economics of superstars and the concept of


winner-take-all market capture all that is important in recorded music Clearly many artists


Economic Review Vol 40 No June 1981 pp 351-76 One study concludes that at least for


concerts the relative importance of superstars has risen See Alan Kreuger The Economics


of Real Superstars The Market for Concerts in the Material World Journal of Labor


Economics Vol 23 No January 2005


14 In reality artists contracts typically include fixed payment on signing the contract all or


part of which then counts against future royalties This contract form arises because artists as


individuals face more risk output variance concerning future sales of their records than record


company that signs many artists and issues many recordings This complexity does not alter the


basic insight that in competitive market for artists the expected value of payments to the artists


equals the excess profits from their recordings
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who are not superstars sell some recordings and are played on the radio But this theoretical


argument states that the inducement effect to the extent it is important applies primarily to these


secondary artists and not to the artists who achieve great popularity and make best selling


records These lesser artists are not as likely to be known to the public and are precisely the


artists who stand to gain the most from exposure on radio


The SoundExchange experts do not provide any empirical evidence about the magnitude


of the inducement effect for record companies Moreover they make an argument that would be


equally applicable if music were homogenous product whereas music comes in many types


and is subject to the superstar effect Some of these types such as jazz folk and most


international music are rarely if ever played on terrestrial radio In these cases exposure of this


music plausibly provides new information to consumers and thereby generates interest that


would lead to more record sales One would expect that the inducement effect would be much


greater for more obscure types of music that do not appear on radio than for popular forms that


account for most record sales and most play on terrestrial radio Thus the appropriate way to


analyze the inducement effect from satellite radio is to decompose it by type of music This


issue is not examined by the SoundExchange experts


Inducement for the SDARS


The economic experts for SoundExchange also do not consider the fact that the


inducement effect applies to satellite radio as well as to sound recordings The content


contributions by satellite radio are creative products for which satellite radio pays the cost of


production These include live performances channels featuring superstar personalities and


the use of recording artists in music programs that feature not only their recordings but music
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that influenced them This creative product is available only because of investments in content


technology infrastructure and promotion by the satellite radio companies This content will


continue to be induced only if the return on these investments to satellite broadcasters is at least


the competitive return


If the performance rate strips away most of the excess of revenues over forward-looking


investments it will reduce the return on past investments in content such as live concerts


organized by the SDARS Moreover as explained in the section on usage-based rates the


proposed high rate based on revenues would place tax on new creative content in that


according to the proposed rate over twenty percent of the gross revenue that is generated by new


content will go not to the satellite radio company the entity that financed the content but


instead will go to the record companies Thus conclude that the inducement effect arising


from SoundExchanges rate proposal is likely to be much more important for satellite radio than


for record companies and is likely substantially to reduce if not eliminate satellite radio as


source of creative product


Fair Return and Fair Income


Two crucial terms in the statutory guidelines are fair return and fair income In the


context of their role as experts and in the absence of further instructions from government


officials economists should use these terms as they are used in economics education and


research The economic experts for SoundExchange do not make use of the standard concepts


of fairness as the concept is used in economics


Concepts of Fairness in Economics and Philosophy


The concept of fairness in market performance is an interdisciplinary research topic to
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which economists legal scholars philosophers and psychologists are the primary contributors


great deal of economics research is devoted to identifying and even quantifying concepts of


fairness In industrial organization economics fair return is understood to be the


risk-adjusted competitive return on investment This standard has long been widely applied in


public utility regulation5 and publicly financed construction projects.6 The concept of fair


income is somewhat broader in that while it incorporates fair return on investment it also


includes other sources of income such as land rent fees for the rights to exploit natural resources


and wages In all aspects of the entertainment business including sound recordings


competitively determined prices are likely to be above the prices that would produce fair


return or fair income as these terms are conventionally used in economics


Characterization of either fair return or fair income begins with the competitive


prices of inputs but competitive prices may be subject to further adjustment on the basis of


principles of distributive justice Whereas many competing views of distributive justice have


been proposed three predominate egalitarianism the difference principle and just-desserts.17


Egalitarianism is associated with Jeremy Bentham and utilitarianism although Marxism


and some rights-based theories that are not part of economics reach the same conclusion


15 Alvin Kievorick The Optimal Fair Rate of Return Bell Journal Vol No
Spring 1971 pp 122-53 Hayne Leland Regulation of Natural Monopoly and the Fair Rate


of Return Bell Journal Vol No Spring 1974 pp 3-15 and Bruce Greenwald


Admissible Rate Bases Fair Rates of Return and the Structure of Regulation Journal of


Finance Vol 35 No May 1980 pp 359-69


16 Foad Farid Fairand Reasonable Markup FaRM Pricing Model Journal of


Construction Engineering and Management Vol 111 No December 1985 pp 374-90


17 For succinct summary of the use and meaning of these concepts in economics and law


see Elizabeth Hoffman and Matthew Spitzer Entitlements Rights and Fairness An


Experimental Examination of Subjects Concepts of Distributive Justice Journal of Legal


Studies Vol 14 No June 1985 pp 259-97
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Egalitarian theories conclude that fairness favors equality The utilitarian model is the


centerpiece of micro-economics Utilitarianism assumes that people selfishly maximize their


own welfare as defined by function that obeys the Law of Diminishing Marginal Utility i.e the


increment to welfare that is derived from an additional dollar of income declines as income


increases As long as people have similarcapacities for personal satisfaction societal utility


which is the sum of individual utilities is maximized if income is distributed equally


The difference principle was proposed by John Rawls.8 According to the difference


principle income inequality is fair only to the extent that it is necessary to provide incentives to


improve the welfare of the least well off The difference principle is consistent with


utilitarianism but offers an important amendment to utilitarianism by taking into account


plausible implications of production technology and the effects of incentives According to


Rawis the implementation of new production technology fairly can increase the incomes of


those who are not poor if the income that they receive is the minimum necessary to cause them to


use the new technology and ifthe output of the new technology benefits the poor


Market prices for inputs do not necessarily satisfy the requirement that prices be no


higher than is necessary to induce supply Monopoly rents are not fair because they include


returns to investment that exceed the competitive rate of return which is the minimum return that


is necessary to induce investment Even in competitive market an input price can exceed the


price necessary to induce supply due to Ricardian rents Ricardian rents are returns to inputs


due to superior productivity In competitive input market the market price is the return that is


18 John Rawls Justice as Fairness Philosophical Review Vol 67 No April 1968 pp
164-94
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necessary to induce production from the least productive supplier At this market price more


productive suppliers earn greater rewards than are necessary to induce production from them


Thus Ricardian rents such as the enormous incomes earned by music superstars are not part


of fair return according to the difference principle


Just desserts which is sometimes called the accountability principle was originally


proposed by John Locke.9 Just-desserts theory concludes that income is deserved and


therefore fair if it arises from sacrifice As enunciated by James Konow this principle


requires that persons entitlement or fair allocation e.g of income vary in proportion to the


relevant variables which he can influence e.g work effort.2 In short income is fair if it is


earned through effort or sacrifice but not if it emanates from an endowment that can be


productively used without effort As Locke argued rent to landowner who works to add


value to land is just but rent to landowner who does nothing to improve or to protect the


productivity of the land is unjust Thus as is the case with the difference principle Ricardian


rents returns to superior productivity that arise without the necessity for sacrifice are not fair


fourth theory libertarianism regards all coercive redistribution of wealth as unfair.2


Libertarians accept the initial distribution of resources and endowments as inherently just and


accept all market outcomes as fair because they are voluntary and so presumably mutually


beneficial This view is advocated by few economists or moral philosophers Only this theory


supports the view that market outcomes even competitive market outcomes always are fair


19 John Locke Second Treatise on Civil Government Chapter


20 James Konow Positive Theory of Economic Fairness Journal of Economic Behavior


and Organization Vol 31 No 11995 pp 13-35


21 The most important libertarian treatise is Robert Nozick Anarchy State and Utopia Basic


Books 1974
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Application to the Compulsory Rate for the SDARS


For compulsory performance licenses the egalitarianism view of distributive justice is


likely to apply only to end-users who have low incomes and not to performers or to owners of


record companies or satellite radio systems Pure egalitarianism does not regard the high


incomes of performers as fair nor does it regard incomes from investment as fair if these returns


cause the distribution of income to depart from complete equality To the extent that the


fairness factor requires concern for the least well off the implication is the same as the


implication of the availability factor keep consumer prices low which means keep royalty


rates as low as possible because that allows the lowest possible prices for satellite radio


The difference principle tolerates inequality to the extent that individuals obtain higher


income in way that benefits the least well off members of society This concept fits with the


idea of competitive return on investment which is the minimum income necessary to induce


supply If low-income individuals benefit from the production of good that earns competitive


profits inequality arising from this production is just because it is necessary condition for


improving their welfare This concept applies both to sound recordings and to the SDARS


Rawis conception of fairness argues for setting license rates and subscription fees as low as is


needed to induce supply of content from both record companies and SDARS operators as well as


to induce the provision of satellite radio service To the extent that either record companies or


SDARS operators earn profits in excess of the competitive level or returns from the scarcity of


endowments of talent this income is not fair


The just-desserts principle is similarto the idea that input prices should be competitive


Effort and financial risk should be rewarded But fair income according to just-desserts also
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does not include economic rent i.e income in excess of that which is necessary to reward


sacrifice and effort The just-desserts principle is similar but not identical to the difference


principle with respect to rewards from superior productivity Just-desserts regards as fair


return the monetary measure of the sacrifice necessary to produce the input If person with


greater innate productivity sacrifices more to develop that innate superiority they are entitled to


the incremental income from that sacrifice But just-desserts does not include monopoly rents


that are derived from market power or Ricardian rents returns to superior ability or scarcity that


are unrelated to effort or sacrifice


Although the first three theories of distributive justice differ in some cases with respect to


whether income is fairly distributed they all regard income from market power and pure


Ricardian rents as lacking fairness Hence an economically valid analysis of fairness must


distinguish between income that is necessary to induce supply versus income that is some sort of


rent Applied to the SDARS this analysis has two implications First the remuneration to an


SDARS operator should be sufficient to enable the firm to earn competitive return on


investment assuming that the service generates benefits to consumers at price that recovers its


costs The income of an SDARS operator is fair to the extent that it is competitive reward to


effort and sacrifice including sacrifices in the past as well as sacrifices that are incorporated into


an estimate of forward-looking costs Second the rates for inputs to an SDARS operator


should be prices that fairly reflect the rewards that are necessary to induce supply from artists


and record companies fair royalty is at most the competitive price and is less than the


competitive price if artists would have sufficient incentive to create new works if they receives


lower income than they currently receive
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The SoundExchange experts discuss fairness only in the context of competitive market


outcomes and the alleged fairness of Shapley Values With respect to market outcomes their


view is too narrow Professor Ordover in discussing fairness refers to the inducement effect


stimulating creative output as matter of fairness The inducement effect whether applied to


record companies or to SDARS operators is part of fairness only insofar as it is relevant to


rewarding sacrifice and benefiting the least well off Note that policy that reduced the


incomes of superstars would reduce the payments they would receive in competitive market for


their services but it would not reduce the profits of record companies or the availability of


superstars as long as payments to artists remained high enough to induce them to continue to


entertain To the extent income derived from creativity is Ricardian rent to special talents


this income has no fairness value even if the market for superstars is competitive


With respect to Shapley Values the concept of fairness that they satisfy is that persons


income should not depend on privilege personal identity and the order in which collaborators


join cooperative effort to produce value Returns to privilege are excluded from all theories


ofjustice except libertarianism which regards the injustice from confiscating income that is


unearned as exceeding the injustice arising from uneven distribution of income Shapley


Values reflect market power and other forms of rent and so do not have inherent fairness


according to the criteria discussed in this section The fairness properties of Shapley Values are


discussed more fully in the section that deals with Dr Pelovits implementation of the Shapley


procedure
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Revenue and Profit Effects through Substitution


The calculation of fair return may require taking into account the effects of satellite


radio on other sources of revenue to record labels If the record companies now earn


competitive return absent monopoly rents or Ricardian rents and if the growth of satellite radio


causes reduction in profits from other distribution channels fairness requires that the SDARS


compensate record companies for the fall in their returns that is caused by satellite radio Of


course there is no evidence that record companies do not earn competitive return on


investment The only evidence is that their sales and profits are lower now than few years ago


not that their current returns fail to satisfy the competitive standard Nevertheless for the sake


of argument will assume that current and prospective profits of the record companies are at or


below the competitive rate and explore the implications of this assumption for the purpose of


setting the SDARS rate


Despite some unsupported statements to the contrary the SoundExchange economic


experts present no empirical evidence that satellite radio either increases or reduces the revenues


costs and profits of record companies If satellite radio has no effect on record company profits


any positive rate for sound recordings will increase their return on investments and so will pass


this fairness test for rights holders however to the extent that rate exceeds the amount


necessary to induce supply it does not have fairness justification


These conclusions shed useful light on SoundExchanges amended proposal to base fees


on the number of subscribers to satellite radio If satellite radio does not substitute significantly


for other uses of rights that generate revenue for record companies and if the record companies


earn competitive return on investment then the fair return standard does not support


55







PUBLIC VERSION


increasing the rate over time just because the SDARS operators and their customers have an


increasing willingness to pay If increased rates cause record companies to earn more than the


competitive return while the SDARS earn less than the competitive return then higher rates


clearly are unfair As shown in the previous section if record companies would earn


competitive returns at much lower rate for satellite radio than is proposed by SoundExchange


the amended proposal would produce an unfair result for the SDARS both services remain


unprofitable


The remaining issue is whether satellite radio is sufficiently close substitute for other


sources of revenue for the record companies that it plausibly could reduce their profits


Executives of record companies have stated their belief that such substitution occurs but they


offer no supporting evidence


The SoundExchange economic experts argue that substitution may occur but their


argument is purely theoretical In essence this economic theoretic argument has three steps


First consumers have limited amount of time to spend listening to music Second more time


spent listening to satellite radio will cause less time to be spent listening to CDs digital


downloads and other digital services that pay license fees Third because consumers spend


less time and therefore derive less value from listening to sources of music that generate


revenues for record companies they will reduce their purchases of them


The core assumptions for this argument to hold are that consumers have fixed amount


of time to listen to music that the substitution that takes place due to satellite radio as against


sources of music that generate revenues and that one source of music cannot increase the


demand for other sources by serving as source of information about musical recordings will
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address each of these assumptions separately


In reality time constraints pertain to all human activities not to particular type There


is no reason to believe that the time devoted to music is immutably fixed Just as the invention


of stereopticans motion pictures and television increased the time people spent watching


pictorial entertainment so too innovations in the delivery of music can increase the amount of


time spent listening to music This possibility could explain why satellite radio subscribers


spend more time listening to radio In any case there is absolutely no evidence that the


assumption of fixed time devoted to music is true and some evidence discussed below that it is


false


The second assumption is that music on satellite radio substitutes for sales of music


through other channels of distribution Implicit in this argument is another assumption


substitution arising from satellite radio is not solely for music on terrestrial radio but for music


from other sources The survey results cited by SoundExchanges economic experts indicate


that in fact most substitution is for terrestrial radio Also implicit in this argument is an


assumption that to the extent satellite radio substitutes for other sources of music the substitution


is caused by the content on satellite radio that is covered by the compulsory license To the


extent that older sound recordings live performances and content other than music are sources


of substitution for revenue-generating distribution channels for sound recordings the record


companies have nothing to complain about just as they had nothing to complain about


concerning the invention of television In this case recorded music is just being replaced by


other content that consumers value more highly


The third assumption behind the substitution argument is that satellite radio does not
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cause greater revenues for record companies by exposing consumers to music that they would


not otherwise know about All passive sources of music terrestrial radio satellite radio


non-interactive streaming music televised music videos decide which music consumer will


hear If any of these distribution methods expose consumers to material that they otherwise


would not know about these distribution channels cannot possibly reduce sales of this music on


CDs and interactive digital downloads and may increase such sales


In his deposition Dr Pelcovits opines that satellite radio may reduce the sale of CDs due


to the predominance of the substitution effect The only basis stated for this opinion is research


by Stan Leibowitz on the effect of terrestrial radio on CD sales Professor Leibowitz has


written two papers one published22 and one not23 on the extent to which radio substitutes for


sales of recorded music The content of the published article is far removed from the claim Dr


Pelcovits makes discuss here the main points in the article that are relevant to the relationship


between radio and record sales are as follows


Professor Leibowitzs empirical analysis proceeds as follows The article examines two


historical natural experiments involving changes in radio coverage the original introduction of


radio in the 920s and the introduction of commercial radio in the United Kingdom in the 970s


Before 1973 the BBC was the only authorized radio outlet in the United Kingdom He then


examines record sales as fraction of gross domestic product and expenditures per capita on


22 assume that the article he has in mind is Stan Leibowitz The Elusive Symbiosis The


Impact of Radio on the Record Industry Review of Economic Research on Copyright Issues


Vol No 2004 pp 93-1 18


23 Stan Leibowitz Dont Play It Again Sam Radio Play Record Sales and Property


Rights Working Paper No 06-02 Center for the Analysis of Property Rights and Innovation


University of Texas at Dallas January 2007
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recorded music in both nations to see if these natural experiments reveal relationship


The results of the empirical study of the U.S are as follows In the early 1920s sales of


recorded music fell precipitously which is consistent with the argument that the substitution


effect predominated Professor Leibowitz argues that one reason for this decline was the low


quality of sound recordings which until the mid-i920s used crude acoustical methods instead of


electronics In the late 1920s record sales partially recovered as the sound recording industry


adopted electronic technologies that were developed from the technologies that were used by


radio This recovery points to another interesting interaction between the two mediums


technological progress in one spurs technological progress in the other In this case sound


recordings were the beneficiaries of technical spillovers from radio


This historical case has absolutely nothing to do with whether recorded music on the


radio substitutes for recorded music sales The reason is that early radio stations did not feature


recorded music Had they done so they would have been forced to use the same low quality


recordings that were available to consumers who owned record players Instead radio gained


popularity from live programs such as sports event comedy shows concerts and variety


programs The names associated with the Golden Age of Radio are live performers not disc


jockeys The first important disc jockey is generally regarded as Martin Bloch whose first


music broadcast was in 1935 and whose late i930s Make Believe Ballroom was the first popular


program featuring recorded music.24 Not until the 1950s when television siphoned most live


programs from radio and the FCC created large number of new non-network radio stations did


24 Donna Halper Radio in 1939 at www.old-time.comhalperlhalper39.html
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recorded music become the staple of radio.25 Thus the substitution effect of radio for sound


recordings in the early era was substitution between types of content not substitution


between two methods of delivering sound recordings


Sound recordings took an enormous hit in the Great Depression which had similar


effects on most discretionary expenditures But beginning in 1937 with an interruption during


World War II record sales staged recovery precisely when Martin Bloch and other early disc


jockeys began their rise to popularity The share of record sales in GDP in 1947 was almost


back to the level of 1920


Record sales fell again from 1947 to 1954 which corresponds to the introduction and


rapid growth of television One can see similareffect of television on motion picture and


radio revenues during the same period Again the drop in sales of sound recordings was not


because television was another channel for delivering sound recordings but because consumers


elected to substitute television content for sound recordings content


The sound recording industry responded with technological progress by inventing vinyl


recordings and later audio tapes and CDs The effect was another magnificent recovery


Between 1954 and 1960 recording industry sales as fraction of GDP doubled returning to the


level of 1920 and by 1970 sales were substantially above this level Radios response to


television in the 1955-60 period was vastly to increase the proportion of programming that was


devoted to sound recordings which also is when record sales began to recover.26


25 Matthew Killmeier Voices between the Tracks Disk Jockeys Radio and Popular


Music 1955-60 Journal of Communication Inquiry Vol 25 No 2001 pp 353-74


26 Ibid
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Professor Leibowitz observes that the fact that record industry sales recovered does not


prove that the substitution effect when confined just to music on the radio does not exist In


principle sound recording sales could have been even higher had radio been banned from


playing sound recordings But to establish this proposition is daunting empirical challenge


that Professor Leibowitz characterizes as extremely difficult if not impossible The important


point however is that none of the empirical evidence in Professor Leibowitz published paper


establishes the point that Dr Pelcovits attributes to him namely that in the U.S radio broadcasts


of sound recordings substitute for sales of sound recordings


Leibowitzs study of the United Kingdom compares the ratio of sales of recorded music


in the U.K and the U.S after the introduction of commercial radio in the United Kingdom


This analysis is not addressed to proving that substitution exists but instead to proving that


promotion is unimportant The main result is that per capita record sales in the two countries


exhibit the same time trends from 1973 through 1999 indicating that the entry of commercial


broadcasters in the U.K did not cause change in per capita record sales relative to the U.S


This analysis is not without problems because it is not based on structural econometric model


of record sales does not differentiate between the effects of music versus other content on the


radio and does not take into account the earlier effects of pirate broadcasters who beamed


commercial radio signals into U.K from boats off shore prior to the introduction of commercial


radio But taking the evidence at face value nothing in this analysis supports the inference by


Dr Pelcovits that music on the radio substitutes for record sales Professor Leibowitzs


analysis indicates to the contrary that the growth of commercial radio in U.K had no detectable


effect on record sales
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Professor Leibowitzs unpublished paper attempts to address directly the effects on CD


sales of music programs on the radio The strategy of this paper is to undertake statistical


analysis to detect how the change in CD sales between 1998 and 2003 was affected by the


change in audience of music format radio stations Professor Leibowitz collected data on


recorded music sales audiences for talk radio and music stations and socioeconomic variables


for 99 of the 100 largest metropolitan areas His core regressions include the change in per


capita CD sales as the dependent variable and the independent variables include socioeconomic


variables plus the average hours per day spent listening to each type of radio station music and


talk Because the definitions of record markets radio markets and government metropolitan


areas differ the underlying data refer to somewhat different populations To correct for this


problem Professor Leibowitz used various schemes for weighting and censoring his data


In the regressions reported by Professor Leibowitz the coefficient on the music radio


audience is almost always negative and statistically significant in about half of the reported


equations Both music radio audiences and record sales declined in this period while talk radio


audiences increased so the correct interpretation of his results assuming that they are valid is


that in areas where music radio declined the most recorded music sales declined the least


do not want to be harsh on this paper for it is clearly labeled draft Typically


scholars circulate early versions for comments and suggestions so that their work can be


improved before submission for publication In its present state the paper does not contain


reliable results The estimated coefficients on radio music are highly unstable to specification


that is the coefficients vary from 0.40 to -2.27 and the statistically significant coefficients vary


from -0.60 to -2.27 Moreover the explanatory power of the equations is small The standard
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measure of the explanatory power of an equation is R2 which is the fraction of the variance in


the dependent variable here CD sales that is explained by the model Professor Leibowitzs


regressions to explain CD sales have values of R2 between 0.37 and 0.07 with more than half


falling below 0.20 Thus unless buying CDs is primarily random event in which about 90


percent of the record sales cannot be explained and predicted by economics the regressions


suffer from serious specification errors that is important causal variables some of which may


be correlated with listening to the radio are excluded and/or the functional relationship between


the independent variables and CD sales is not linear as assumed As the paper stands much


work needs to be done before one can conclude that the statistical results shed any light on


whether playing recorded music on the radio substitutes for CD sales


Although this paper in its current form does not produce reliable results more


fundamental question is whether this approach could determine the extent to which radio


substitutes for CD sales even if the data and estimation methods were perfect believe that the


approach cannot work unless it addresses the substitution versus promotion issue more directly


by seeking to measure the effect on CD sales of the amount of music available within fixed


population The current study does not do this necessary condition for study to achieve


reliability is that it would extend over much longer time period including previous booms and


busts in record sales


Taking Professor Leibowitz findings at face value his approach determines whether


consumers in cities where on average people listen to more music on the radio buy fewer CDs


This result does not say whether for given population the amount of music played on the radio


affects CD sales To test the latter question requires observing the effect on both listening
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patterns and CD sales when the same group of people are exposed to more or less music on the


radio The substitution mechanism if it exists is that if radio broadcasts more music so that


people have more choice in listening to radio then consumers buy fewer CDs Professor


Leibowitzs cross-section study relies on differences in exposure among different people rather


than differences in exposure to the same people over time to estimate the effect of differences in


exposure This approach can be successful only if first the explanatory variables include


measures of actual exposure instead of listening time and second all other variables that have


an important effect on either radio listening or CD sales are included in the model so that


differences across cities in both listening and CD sales that depend on the characteristics of the


people in those cities are fully accounted for The paper by Professor Leibowitz does not do


either of these things


Notwithstanding the empirical relationship between listening to music on the radio and


buying recorded music the one clear fact about the promotional benefits of playing sound


recordings on the radio is that record companies incur costs to get their audio recordings played


on the radio Dr Leibowitz closes his published analysis with an examination of this fact and


in his deposition Dr Pelcovits expressed basically the same view that is contained in the article


The core argument is that radio can have promotional value for given recording but not for


the industry as whole If consumers respond to radio broadcasts by buying fewer records but


if the records they buy are records that they hear on radio an individual record company will


want to have its records played on radio because so doing will increase its share of the reduced


sales that arise from radio broadcasting
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One well-documented source of promotional costs is giving free CDs to radio stations


sending them promotional material about new recordings giving radio personnel free concert


tickets ands trips and offering artists for interviews on radio stations As executives from


Sirius and XM testified satellite radio similarly receives free recordings and other promotional


material and artists are willing to appear on satellite radio to promote their recordings 6/5/07


Tr at 209 Logan 6/11/07 Tr at 69-70 Blatter 6/21/07 Tr at 38-41 49 Renshaw 6/25/07


Tr at 48-49 Navarro


Another promotional cost is so-called payola whereby record labels pay disk jockeys


to play their records.27 Technically payola is advertising that is illegal because it is not


announced to listeners as such No law or regulation prohibits labels from buying time on radio


to play their products as long as the advertising nature of the agreement is clear to listeners


Payola is real contemporary phenomenon Last April four multi-station networks CBS


Citadel Clear Channel and Entercom settled an FCC complaint about their employees


accepting payola As part of the settlement these companies made voluntary contributions to


the U.S Treasury totaling $12.5 million and promised to stop the practice in return for which the


FCC dismissed its complaints with prejudice.28


According to Professor Leibowitz and Dr Pelcovits the fact that record companies


engage in costly activities to get their recordings played on the radio does not support the notion


that radio promotes sales of music overall because promotion can affect the distribution of sales


27 The classic economic study is Ronald Coase Payola in Radio and Television


Broadcasting Journal of Law and Economics Vol 22 No October 1979 pp 269-328


28 Federal Communications Commission Broadcasters Pay $12.5 Million to Resolve


Possible Payola Violations April 13 2007
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among record companies without affecting total sales While this argument is logically correct


there is no empirical evidence that it describes reality But even ifthis argument were


empirically true it does not lead to the conclusion that the statutory rate should take into account


the industry effect of playing music on satellite radio instead of the firm-specUic effect


In competitive marketplace each firm makes decisions based on its unilateral


self-interest not the effect on its competitors Thus in negotiating license fee for radio


service the record company would take into account the effect of the fee on its own sales but


not the effect on the sales of its competitors Given that terrestrial radio pays no performance


license and receives in-kind and financial payments payola from record companies the


competitive outcome in this milieu is negative fee The implication of the argument put forth


by Dr Pelcovits is that the job of the Copyright Royalty Judges is to enact rate that the record


companies would not and could not achieve acting independently In short Dr Pelcovits sees


the job of the Copyright Royalty Judges as protecting record companies against the natural


outcome of the competitive process


The upshot of this discussion is that there is no empirical basis for claiming that satellite


radio is substitute for the sale of sound recordings The closest analog to satellite radio is


terrestrial radio and with nearly 90 years of historical experience there is no empirical evidence


of substitution of radio for record sales But even if there were and ifDr Pelcovits and


Professor Leibowitz were correct in speculating that substitution occurs at the industry level but


promotion occurs at the level of individual firms then unilateral independent behavior would be


based on the promotion effect not the substitution effect Thus conclude that there is no basis


for assuming that for an individual record company the opportunity cost of providing sound
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recordings to any form of radio is positive and every reason to believe that individual record


companies face market environment in which the promotional effect for their own recordings


outweighs the substitution effect in which case the rate that would arise from competitive


unilateral decisions among the record companies is negative


Rates and Subsidies


Professor Ordover states that it is unfair to allow the SDARS to pay less for the licenses


than their value would command in the market because such rate results in subsidy to the


SDARS Ordover WDT at 29 This statement is incorrect in two regards subsidies are not


inherently unfair and paying less than market price is not necessarily subsidy Fairness is


closely related to the concept of subsidy but is not the same thing


The concept of subsidy that has arisen here is to buyer with the idea being that the


SDARS operators seek subsidized price Buyer subsidies can be direct from the seller or


third party like the government which subsidizes education or indirect from other buyers


Economics contains clear definition of whether group of prices contains subsidy


system of prices is subsidy free if no buyer pays less than the incremental opportunity cost of the


product and no more than the buyer would pay if it acquired the product from the least-cost


alternative source of supply.29 By the same token there is no implication that subsidy exists


if either the seller sets different prices for different buyers or if the decision to purchase by one


buyer causes the price to other buyers to increase


29 Gerald Faulhaber and Stephen Levinson Subsidy-Free Prices and Anonymous Equity


American Economic Review Vol 71 No December 1981 pp 1083-91
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The economic experts for SoundExchange do not apply the standard economic definition


of subsidy-free prices in stating that rates substantially lower than the rate proposed by


SoundExchange entail subsidy of satellite radio Using the standard definition of subsidy in


economics the SDARS are subsidized only if the rate for sound recordings is below the


opportunity cost of sales to the SDARS The implication of the preceding analysis of


substitution effects is that the opportunity cost of selling to the SDARS is zero in which case no


non-negative price can be subsidy Likewise the fact that other buyers pay more than the


SDARS for rights does not imply that the SDARS receives subsidy from them have


concluded that it is technically incorrect as matter of economic analysis to regard any rate


above zero as implicitly subsidizing satellite radio and that the range of subsidy-free prices in


this matter is so broad that the possibility of subsidization safely can be ignored


Relative Contribution


The contributions of SDARS operators to the product made available to the public are


the development of technology for allowing mobile reception of satellite broadcast the


investment in infrastructure necessary to provide service the investments in programming


marketing and promoting the service and the
start-up losses while the service achieves scale


economies These contributions are well-documented in the record and there is no


corresponding contribution of technology nor investment from the record companies


Importance of Music to Satellite Radio


The main focus of the SoundExchange economic experts on the issue of relative


contribution is on the importance of music content to the success of satellite radio In nutshell


they argue that most satellite radio customers regard music as the most important content on
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satellite radio from which they conclude that the performance license should allocate most of the


operating revenues gross revenues minus forward-looking costs of satellite radio to sound


recording rights holders This conclusion is unjustified for several reasons


First the survey methods for determining the importance of music to SDARS penetration


are not designed to answer the pertinent question which is the incremental value of music


holding constant the features of the service including the quantity of music that is now available


In competitive market the price of an input is equal to the incremental value that is created by


the last unit of output which is less than the average value of all output The surveys developed


by Professor Wind ask vague questions about the willingness to subscribe if substantially more


or less music were offered but they do not attempt to determine the incremental value of music


let alone the music that is offered by single record company Professor Wind is an advocate


of conjoint analysis which is procedure that is suited to obtain fine-grained estimates of the


values that consumers place on small changes in the attributes of products Professor Wind did


not actually use the power of conjoint analysis by asking consumers precise questions about how


small changes in the availability of types of music or any other content would affect their


willingness to pay for satellite radio Questions in well-designed survey for conjoint analysis


would take the following form Suppose your satellite radio service eliminated one of the jazz


channels Would you cancel your subscription If the answer is yes what discount off of the


current price would you require in order to be persuaded not to cancel your subscription


Second the value of music that is derived from the surveys does not distinguish between


music that is part of the license e.g recorded music from February 15 1972 or after and music


that is not e.g recorded music before that date or live performances recorded by the SDARS
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The surveys undertaken for the SDARS operators show that oldies channels featuring music


that was recorded before 1972 are among the most popular music channels yet the content of


these channels is not covered by the license


Third the surveys are not designed to measure the contribution to the value of music that


is due to the technical achievements and investments that have been made to provide satellite


radio If subscribers prefer listening to satellite radio rather than terrestrial radio because the


former has better quality and is more ubiquitous the cause of this preference is the innovation of


the SDARS not sound recordings The surveys designed by Professor Wind and used in


marketing research by the SDARS operators assume that the technology exists and do not seek to


determine the amount that subscribers are willing to pay for high quality ubiquitous service as


contrasted to hypothetical service that featured the same content but had lower quality By


failing to attribute any subscriptions to satellite radio technology the survey results as used by


the SoundExchange experts systematically overstate the contribution of licensed audio content to


SDARS revenues


Fourth the survey results reflect decisions to subscribe early in the history of the industry


not the decisions that will be made by future subscribers who already have decided not to


subscribe on the basis of the content that was offered in 2006 Because music content was


extensively available on satellite radio before any other form of content music is more likely to


be the primary reason that initial subscribers decided to acquire the service As other forms of


content are added the fraction of subscribers who are attracted by this content is likely to grow


Estimating the relative contributions of different forms of content at moment in time ignores


this likely scenario and in so doing overestimates the proportion of future subscribers who are
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likely to subscribe due to music


Fifth most future subscribers are expected to obtain their radios as original equipment in


new car whereas most legacy subscribers purchased radios separately The survey did not


attempt to determine whether respondents answers to questions about the importance of music


differ according to whether people acquired satellite radio as original equipment had satellite


radio retrofitted into an existing auto or purchased satellite radio for home use If as Mr


Butson argues the future of the SDARS hinges on the success of original equipment car radios


crucial issue is whether these consumers will subscribe for the same reasons as people who


sought out satellite radio to subscribe to the service Professor Winds survey was not


designed to address this issue even though he easily could have done so by constructing his


sample to include sufficient number of consumers who obtained an automobile with satellite


radio pre-installed


Sixth the fraction of time spent listening to music on satellite radio is not good measure


of the incremental monetary value of channel.3 The economics of broadcasting has long


emphasized that listening patterns are poor indicator of value because once listener has


receiver the incremental cost of switching from channel to channel is zero All one knows


when consumer listens to instead of is that either is preferred to or the benefit of


over is not worth the effort to find on the dial In the case of music the use of audience


30 The arguments in this paragraph follow the accepted view of the economics of broadcasting


as stated in the classic work by Peter Steiner Program Patterns and Preferences and the


Workability of Competition in Radio Broadcasting Quarterly Journal of Economics Vol 66
No May 1952 and Michael Spence and Bruce Owen Television Programming


Monopolistic Competition and Welfare Quarterly Journal of Economics Vol 91 No
February 1977 pp 103-26
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shares overstates the incremental value of music on satellite radio to its subscribers


In the absence of satellite radio most music listening by satellite radio subscribers would


be accounted for by terrestrial radio stations Once subscriber has satellite radio he has the


choice at zero cost to switch back and forth between terrestrial and satellite channels


Because these choices are costless they reveal nothing about whether one channel provides


substantially more value than another If consumers pick randomly among the 65 or so music


channels on satellite radio and similarnumber on terrestrial radio the audience between them


would be equally divided but that division of the audience provides no information about


whether music channels were sufficiently valuable that they attracted additional subscribers


The relevant issue for evaluating channel is how much people would pay to keep that channel


available not how much time they spend listening to it and none of the data including Professor


Winds surveys shed light on this issue


Disruption


To the extent that the outcome of this proceeding can disrupt an industry disruption is


much more likely to occur in satellite radio than in sound recordings The reason is that


SoundExchanges proposed rate would be substantial part of costs indeed enough to prevent


satellite radio from recovering its investments whereas the potential revenues to the record


companies are much smaller proportion of revenues Dr Pelcovits explicitly ignores all


unrecovered sunk investments and Mr Butson concludes that the proposed rates will cause the


cumulative deficit of the SDARS to increase If the methods used by the SoundExchange


experts were replicated in each license determination in the future the resulting rates would


prevent satellite radio services from ever recovering their
start-up losses and most of their past
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investments Moreover to the extent that the next generation of satellites which is planned to


be launched during the license period fails to recover its annual depreciation and earn


competitive return in the initial years after its launch the method proposed by Dr Pelcovits


would guarantee that the SDARS would never be able to recover those investments either


Hence under plausible conditions the adoption of the proposed rates would cause the SDARS


not to launch these satellites and to withdraw from the industry when the current satellites fail


This outcome is far more disruptive than the effect of even zero rate on the record industry


therefore conclude that the disruption factor favors the SDARS


For the reasons explained above conclude that the
statutory guidelines favor the


SDARS The requirements that if possible all parties earn fair return that the rates


maximize the availability of creative content that the rates reflect unilateral competitive


behavior by the market participants that the rates take into account the relative contributions of


rights holders and rights users to the success of the users product and that the rates not disrupt


the industry all weigh in favor of low rate The rates proposed by SoundExchange are not


consistent with any of these principles


USAGE-BASED RATES


SoundExchange has proposed rate structure in which the SDARS pay the larger of


per-subscriber rate and rate based on revenues If the SDARS royalty rate is set so that


payments for performance royalties account for more than small percentage of revenues


conclude that the royalty should be based on the actual use of the sound recordings that are
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covered by the license rather than fixed percent of royalties or fixed fee per subscriber


This section explains the underlying logic of this conclusion and uses conventional


economic models of profit-maximizing behavior to demonstrate the validity of the conclusion


recognize that mathematical arguments are not always exhilarating or transparent so also


express these conclusions in words The basic point is simple if blanket rates for all music


content are not related to usage the record companies will collect the same amount of revenue


regardless of the contribution of their content to subscriptions and revenues Regardless of


whether the rate is reasonable neither record companies nor the SDARS will experience the


appropriate financial reward based on change in the contribution of their content to the success


of satellite radio Most importantly if the rate is excessive the SDARS will not be able to


contain the damage by reducing their use of licensed product and increasing the use of other


types of content


The place to begin an analysis of license fees is the effect on the price and content of the


satellite service substantial royalty rate will cause the profit-maximizing price of satellite


radio to be higher which in turn will reduce subscriptions The next two paragraphs contains


the mathematics that demonstrates this conclusion and can be skipped by the trusting


Suppose the demand for SDARS subscriptions is function of price the amount of


licensed music content and the amount of other content Suppose that the royalty on is


some general function LM where depends on the licensing regime and the cost of other


content is per quality-adjusted unit of Suppose further that the remaining costs of the


SDARS that are unrelated to content are represented by function KQ An SDARS


operators profit is then PQP LM cC All content is assumed to exhibit
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diminishing returns which means that dQ/dM and dQ/dC each decline as and respectively


are increased


Consider licensing regime in which royalties depend solely on revenues so that


is some fraction r1 of revenues If content is fixed the SDARS profits are 1-rPQ cC


KQ Under this regime profit-maximizing SDARS operator will set the subscription price


such that 1-rPdQ/dP 1-rQ dKIdQdQ/dP Rearranging terms to solve for this


expression implies that profit-maximizing dKldQI1-r Q/dQ/dP As long as dKIdQ is


positive that is attracting subscribers is costly is larger if is larger The same basic result


holds if the rate is based on the number of subscribers In this case LM rQ so that an


SDARS operator maximizes rQ -cC -KQ in which case the subscription price will be set


such that P-rdQ/dp dKIdQdQIdP Rearranging this implies that dKIdQ


which implies that an increase in causes an increase in


The license at issue in this proceeding does not cover much SDARS content royalty


based on actual use allows the SDARS to avoid some of the effect of higher royalty on their


prices profits and subscriptions by reducing the amount of licensed material that they transmit


such as by eliminating music channels that account for few subscriptions The SDARS could


substitute other forms of content including music that is not covered by the license for


post-1971 sound recordings But SDARS operators can mitigate the effect of high royalty


rate by engaging in such substitution only if the royalty is based on actual use The next two


paragraphs demonstrate the basis for this conclusion


In regime in which royalties depend on revenues the profit-maximizing use of music


content is given by dKIdQIdQ/dM which implies that the SDARS will add
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music content up to the point at which more music would generate no additional revenues


beyond subscriber acquisition costs Call this amount of Music usage Mr For comparison


assume that the license fee is simply constant usage rate per unit of use that would


generate the same total revenue for record companies as the revenue-based rate if remained


constant The profit function for the SDARS then becomes PQP bM cC KQ and


the profit-maximizing music content is given by dKldQdQIdM The amount of


music content does not satisfy this equation Clearly dQ/dM cannot be zero in the second


equation unless To increase dQ/dM requires reducing music content which also will


reduce royalty payments bM


Consider the profit-maximizing choice of in two regimes Under the revenue-based


royalty system the profit-maximizing use of is given by the expression -rP dKdQ


dQ/dC Call the amount of that satisfies this requirement Cr For the usage-based


royalty the profit-maximizing use of is the amount that satisfies the expression


dKldQdQ/dC Clearly Cr does not satisfy this expression because 1-rP is less than


implyingthat dKldQ is less than dKIdQ for the same value of Hence to cause


usage-based rate to be profit-maximizing the use of must be changed to cause dQ/dC to be


smaller than it was when the usage of was Cr To achieve this result requires increasing the


utilization of beyond


Under usage-based licensing profit-maximizing SDARS will use less music content and


more other content in comparison to the revenue-based licensing regime If the prices for music


and other content represent true competitively determined rates then the substitution of other


content for music under the usage-based rate structure is economically efficient By mitigating
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the effect of the sound recording royalty rate on price increases to consumers and by inducing


more non-music content from the SDARS fee structure that permits such substitution serves


the statutory goal of availability


For reasons given above rate equal to fixed percent of revenue or fixed amount per


subscriber amounts to tax on revenues that are derived from content that is not covered by the


performance license Suppose that the providers of non-music content invest in an innovation


that makes this content more productive As result in the revenue-based regime payments to


record labels increase by their royalty rate times the revenue arising from the innovation in other


content Thus revenue-based rate generates returns to the record companies that are unrelated


to their creative effort while reducing the payments that SDARS are willing to make to support


innovation by providers of other content This outcome violates the statutory requirements


regarding availability fairness and relative contributions


The increasing block rate schedule in the amended SoundExchange proposal is especially


pernicious in reducing the incentive for the SDARS to create new programs For example


suppose an SDARS service had 12600000 subscribers and has the opportunity to create new


channel with famous personality that is expected to add 2500000 subscribers new Howard


Stern for example Assume that the rate schedule that applies is the fixed fee per subscriber in


the amended SoundExchange proposal If the new channel is created monthly royalty


payments to record companies will increase by 65 cents for all of the old subscribers plus $1.95


for the new subscribers The resulting increase in payments to the record companies is $13


million per month or $156 million per year which is comparable to the payments to Howard


Stern even though the record companies contributed nothing to acquiring the subscribers that


77







PUBLIC VERSION


Stern added


royalty based on usage requires monitoring and enforcing the license These costs


make usage-based rate undesirable only if the royalty rate is relatively small usage-based


royalty requires that the SDARS provide program logs to license holders or to their agent


SoundExchange and perhaps that SoundExchange monitor SDARS channels to check the


accuracy of self-reported use In reality both record companies and music publishers already


have contracts for which payments are based on usage so the cost of implementing


usage-based rate is not likely to make such rate impractical


VI SURPLUS ANALYSIS AND THE SHAPLEY VALUE


Dr Pelcovits proposes that the appropriate rights fees for content are Shapley Values


because in his view they reflect fair distribution of the surplus of revenues over


forward-looking costs between rights holders and the industry believe the Shapley Value is


not useful approach to determining the rates in this proceeding for two reasons First the


concept of fairness that is represented by the Shapley Value does not correspond to most


aspects of fairness that is used in economics Second the Shapley Value is derived from


model in game theory that is based on assumptions that are not satisfied by the problem of


determining performance rates In addition have concluded that Dr Pelcovits has not applied


the Shapley Value correctly even if one were to conclude that the model could be useful to


determine the rate in this proceeding
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Calculating Shapley Values


The context in which Shapley Values were developed is bargaining game in which


group acting cooperatively can produce fixed amount of value The crucial assumptions are


that each possible subgroup including group of one member acting alone can obtain some


non-negative value by cooperating that the value of collaboration does not fall as more members


are added to any subgroup and that the maximum payoff occurs if the entire group cooperates


The calculation of the Shapley Value for particular member of the group begins by


calculating the incremental value that player brings to every possible subgroup including the


group with no members and each group that contains only one member subgroup is defined


by both the identities of its members and the sequence in which they joined the subgroup The


Shapley Value is then the average of the added contributions to all subgroups Under the


assumption that every sequence of adding members to the group is equally likely Shapley


Values can be interpreted as the expected contributions of each group member if the order in


which members will be added is unknown in advance and is selected randomly with every


sequence having the same probability of occurring


An example clarifies the procedure Suppose two people and can act


independently or form coalition Assume that acting alone receives acting alone


receives and both acting cooperatively collectively receive The coalition can form two


ways is acting alone and joins or is acting alone and joins In the first case adds


value of and in the second case adds value of Thus As average contribution is


from joining the null coalition from joining for an average value of Bs average


contribution is acting alone joining for an average value of Thus receives


79







PUBLIC VERSION


and receives


Fairness and Shapley Values


The asserted fairness of Shapley Values is attributed to the fact that Shapley Values


uniquely satisfy the following properties3 Efficiency allocations to all members sum to the


total value of cooperation Symmetry If two individuals add the same value to every


subgroup that does not include either of them their payoffs are equal Anonymity The identity


of the member that is the labels and associated with their contributions do not affect the


allocation of values Additivity If two negotiations are combined the allocations from the


combined negotiation equal the sum of the allocations from the separate negotiations Null


payoff player who adds no value to any subgroup receives no allocation


Two of these properties are connected to concepts of fairness in normative economic


analysis Symmetry and anonymity rule out the possibility of privilege Average expected


contributions not positions in society as represented by the labels attached to contributions to


coalition or the sequence in which members join group determine allocations


Notwithstanding this property of Shapley Values this conception of fairness hardly


exhausts all of the dimensions of fairness Note that equal division fair rule under most


theories of justice satisfies all of these conditions except additivity and null payoff.32 Thus


31 Different economists and mathematicians use different verbal characterizations of the same


mathematical characterizations of the features of Shapley Values and many authors collapse


these characteristics to four For clarity use five verbal characterizations instead of four


32 Regarding additivity suppose we add another group with members and Neither add


anything to and/or and vice versa but and acting alone each could produce and


together can produce If the group is formed under equal division everyone
receives 53/4 which makes and worse off they would get 2.5 each under fair
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Shapley Values are fairer than equal division only if one places value on avoiding payoffs to null


players i.e people with no endowments and satisfying additivity


Shapley Values do not reflect other widely held conceptions of fairness In normative


economic analysis fairness is distinct source of value to society that is created by method of


allocating economic benefits More or less efficiency also is separate distinct property of


allocation mechanism As distinct source of value fairness is not subsidiary to efficiency


Instead achieving more fairness may require sacrificing some efficiency.33


The concept of efficiency that is represented in Shapley Values is very limited and bears


no relationship to either production efficiency using inputs in the best proportions or allocative


efficiency maximizing the total economic welfare of society given the distribution of income


Instead the concept is whether the members of the coalition collectively are paid all of the


surplus The game that gives rise to Shapley Values assumes fixed value of cooperation


the total value created by the group as whole and by each of its subgroups Participation by


each group member is an all or nothing decision The assumptions of the game preclude


varying effort by each member of the group and allowing the group and each subgroup to decide


how much value it will create For example if the players are firms and their customers the


firms cannot offer customers varying amounts or qualities of output In short production


efficiency is assumed rather than being determined by the process for paying input suppliers


An implication of this assumption is that inducement of production by group members through


financial incentives is not part of the Shapley Values procedure Because licensing regimes for


division from the AB coalition than if they had kept and out of the coalition while it


makes and better off each than they would be in the coalition 1.5 each


33 Arthur Okun Equality and Efficiency The Big Trade-off Brookings Institution 1975
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intellectual property are evaluated on the basis of their inducement effect the game that gives


rise to Shapley Values is irrelevant to selecting licensing regime because total creative output is


assumed to be fixed by virtue of the assumption that the value of the surplus is fixed


Allocative efficiency refers to whether society is producing the most valuable


combination of outputs The competitive equilibrium has the property that assuming all


spill-over effects on other people from production and consumption activities are taken into


account the allocation of output among products is Pareto optimal that is one cannot change


the relative amounts of production of any two products without harming some consumers The


procedure for calculating Shapley Values does not inquire into whether the surplus created by


coalition represents the maximum total economic welfare that this group can produce for society


Indeed the surplus that is used to calculate Shapley Values can include monopoly rents which


arise because the monopolized industry has too little output relative to the efficient competitive


equilibrium The Shapley cooperative can be one in which group of horizontal competitors


engage in collusion and the surplus to be divided among them is the monopoly profit Shapley


Values are called efficient only because they enable the members of the collusive group to


reap the maximum available gains from monopoly


The properties of Shapley Values are not connected to the most prominent aspect of


fairness which pertains to income distribution Shapley Values need not provide minimum


standard of individual welfare violating egalitarianism Some group members can receive


nothing violating the difference principle Among members who make positive contributions


allocations are based solely on average contributions without distinguishing between effort or


sacrifice and rents violating just-desserts
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One feature of Shapley Values is that they reward market power common


illustration of Shapley Values arises from the employer-employee problem in which several


employees face single potential employer The problem assumes that employees by


themselves or in any combination produce no output but if the employer is
part of coalition


each employee in the coalition produces one unit of output The Shapley Values for this game


allocate half of the total value of output to the employer and half to the employees Each


worker receives one-half unit of output which is half of the competitive wage the value of the


marginal product of labor If the problem is redefined as the seller-consumer problem in


which one seller offers good to many buyers the result is the same half of the consumer


surplus that would be generated by competitive price goes to the monopoly supplier


Shapley Values generally are not stable Economists use two concepts of stability


individual and coalition An allocation is individually stable if no member of the group can do


better by withdrawing and operating alone Coalition stability means that no subgroup can do


better by withdrawing and forming new group Whether set of Shapley Values is stable


depends on the details of the game If set of Shapley Values is unstable the group must have


an enforceable agreement in order for these allocations to be implemented In the context of an


allocation game that involves horizontal competitors making such an agreement is


anticompetitive collusion


Shapley Values also normally allocate net benefits in way that requires price


discrimination For example consider two consumers who each want one unit of product


The first consumer values the product at $10 above the average total cost of production


including competitive return on investment while the second consumer values the product at
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$8 over average cost Consumers cannot produce this product either individually or


cooperatively but firm can produce it if consumers agree to join coalition with the firm


substitute for market The Shapley Values for this game are to allocate the surplus $10


$8 as $5 to the first consumer $4 to the second consumer and $9 to the supplier That is the


implicit price is C$5 for consumer and C$4 for consumer Whereas these prices are


below the monopoly profit-maximizing price of C$8 they are also above the competitive price


and involve charging difference prices to different buyers


Given these problems with Shapley Values one might wonder why scholars refer to this


allocation as fair One reason is that Shapley Values were not designed to deal with market


allocation problems The context of the cooperative games that were examined by Shapley is


one in which no production decision is involved and the sole issue is allocating pre-determined


benefit or cost among group Examples are allocating fishing rights to fixed stock of fish or


the costs of an airport among the airlines that use it once all decisions have been made about the


design of the airport and the number of airlines that will serve it The only sense in which the


Shapley Value is fair is that the allocation to particular person does not depend on the order


in which members joined the group Thus the fairness of Shapley Values bears no relation to


choosing fee for performance licenses for recorded music


Departures from Appropriate Use of the Shapley Procedure


Dr Pelcovits application of Shapley Values begins with an estimate of the surplus


from the SDARS that for reasons given above is not valid Beyond this even ifhe used the


correct value of the contribution to economic welfare of the SDARS his application of Shapleys


procedure also is incorrect because reality does not conform to the assumptions behind the
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procedure


One important departure of Shapley Values from the reality of performance licenses is


the assumption that the allocation has no effect on production and the value of output In


implementing the Shapley allocation Dr Pelcovits assumes that the surplus from satellite


radio in each year of the license period is fixed This assumption means that the nature of


satellite radio its prices and its numbers of subscribers are unaffected by the prices that satellite


radio pays for its inputs The necessary implication is that the rate for sound recordings will


have no effect on either prices or subscribers of satellite radio As explained above this


assumption is inconsistent with profit-maximizing behavior by SDARS operators Unless the


demand for satellite radio is perfectly elastic that is even tiny increase in the price for


satellite radio service will cause it to lose all customers an increase in rates will lead to an


increase in subscription prices and will change the total value created by satellite radio


The assumptions that underpin the calculation of Shapley Values also ignore the process


by which value is produced In essence the problem that Shapley addresses is analogous to


dividing pie among several hungry eaters with the object being to find fair division The


only sense in which pie production is involved is set of assumptions about how much each


eater may have contributed to making the pie assuming that one pie of fixed size and content is


baked by the members of coalition By assuming fixed surplus to begin calculating


Shapley Values Dr Pelcovits implicitly assumes that the quantity and quality of output and the


proportions of each input are predetermined In making this assumption Dr Pelcovits also


implicitly assumes that SDARS operators will not make program innovations over the course of


the sound recording license and will not vary the content of channels
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Another important feature of Shapley Values is that they are the product of all or


nothing effects of each member of the group An important component of the economics of


production is the Law of Diminishing Returns which states that if the use of one factor of


production is held constant additional units of another factor of production produce declining


amounts of additional output firm then acquires an input up to the point at which its price


equals the incremental output from the last unit that was acquired Consequently in market


equilibrium the value that is created by prior units of input exceeds the input price


By contrast Dr Pelcovits implements the Shapley Value by allocating 41.3 percent of the


surplus to sound recordings dividing this surplus among the record companies and assuming


that only coalitions involving 75 percent of all sound recordings can produce surplus In


following this procedure Dr Pelcovits repeals the law of diminishing returns that the


incremental revenue arising from adding more sound recordings falls as more records are used


In his analysis the contribution of each record label to the surplus is its proportionate share of


the surplus regardless of whether it is the first or last source of music In real market price


formation is determined by process in which each source of supply is rewarded as if it were the


last Dr Pelcovits avoids this feature of how markets actually work by assuming that in this


particular example an SDARS operator is financially unviable unless it can access the entire


catalog of either all major record companies or any six of the seven record companies Dr


Pelcovits also assumes that the value added by each label is the total value of all of its records


not the incremental value of one more record given that the rights to several million records


already have been obtained
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This procedure leads to an overestimation of the value of the vast majority of sound


recordings Each record company holds the rights to very large number of sound recordings


ranging from Elvis and the Beatles through the long list of one-hit wonders down to artists who


have little or no following The extent to which the artists of record company are essential to


the success of satellite radio service varies from high to nothing depending on the artist and the


song Suppose record company decided to charge price for every sound recording that


equaled the average between the Beatles and Bob and Dottie Brown In real market in which


the price of rights was related to usage the SDARS could respond to this price by buying only


the companys handful of superstars and forgoing the rest This behavior in turn would force


down rights fees as record companies acting independently competed to induce the SDARS


operators to play recordings by artists other than superstars The procedure that Dr Pelcovits


uses to calculate Shapley Values simply assumes this possibility away by allowing only


all-or-nothing take-it-or-leave-it deals for the entire catalog of recordings by all the record labels


The term that is used to describe this in economics is perfectly discriminating monopoly


Dr Pelcovits treatment of other content is not symmetric to his treatment of music


Whereas he assumes that 75 percent of all recorded music must be available to cause the SDARS


to have any surplus he makes no such assumption regarding other content Instead he breaks


other content into three categories and assumes that each makes separate contribution that is


proportional to the fraction of SDARS subscribers who would cancel the service or demand


large price reduction if all of that content were eliminated Even though collectively this


content would lead to more cancellations if all of it were eliminated than the number of


subscribers who would cancel if music were eliminated other content receives much smaller
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share of the surplus because he assumes that its contributions are separable and that its


contribution is zero unless 75 percent of music content is already present in the coalition


These assumptions confer monopoly power on record companies and enable them to capture


most of the surplus even though collectively sound recordings account for fewer subscribers


than other content Thus this assumption is rigged to maximize the value of sound recordings


Finally Dr Pelcovits assumes that the surplus created by the SDARS consists only of the


revenues of the SDARS and content providers such as record labels Howard Stern and sports


leagues He accepts other input costs as fixed at projection of their current levels In reality


to produce appropriate Shapley Values the surplus should include the net benefits of satellite


radio that accrue to every supplier and customer


One group that is left out of his calculation is the automobile companies who have


agreed to install satellite radios as original equipment in return for share of future revenues if


after free trial consumers decide to continue their subscriptions The basis for the prediction


that satellite radio penetration will grow substantially during the next few years is the belief that


the contracts with auto manufacturers will prove to be very successful which means that auto


makers add value to the coalition that includes the SDARS and record companies Because


the contracts with auto makers reward them on the basis of the future revenues of the SDARS


they should be included in the calculation of Shapley Values Their Shapley Values are likely


to be large collectively their contributions are comparable to record companies because they


account for substantial proportion of the estimated future subscriptions by Mr Butson Of


course to the extent that they receive shares of the surplus the shares of the record companies


are reduced
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Another excluded group is consumers One benefit of satellite radio is consumers


surplus the difference between the maximum amount that all customers would pay to prevent


the SDARS from going out of business and the amount that they currently pay The correct


definition of the surplus includes welfare to consumers as well as suppliers Moreover to


generate any surplus for the SDARS or record companies consumers must subscribe which


means that in all coalitions that already contain some record companies and at least one SDARS


adding consumers to the coalition creates all of the value of that coalition Thus consumers


would have positive Shapley Values if they were included in the calculation


By ignoring these participants Dr Pelcovits violates basic assumption of cooperative


game theory that every sequence in which members join the group is considered and given


equal weight By taking existing contractual arrangements with other input suppliers as given


and by assuming that SDARS output prices are fixed Dr Pelcovits accepts sequencing of


bargains in which other input suppliers have no choice whether to join they are assumed to be


part
of the coalition and the record labels always join near the end This eliminates sequences


of coalition formation in which the record companies add no value at all as when consumers


have not yet joined or much less value as when auto companies have not yet joined To the


extent that the SDARS cannot create significant value without including all group members in


the coalition equipment manufactures auto companies other content suppliers customers etc


the last member in the sequence always will create large share of the value In this way Dr


Pelcovits biases the Shapley Values in favor of the record labels
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VII BENCHMARKS


The SoundExchange economic experts propose several benchmarks for informing the


choice of performance license for satellite radio One that is emphasized by Dr Pelcovits is


the price of original content on satellite radio such as Howard Stern The others which are


discussed by Professor Ordover are other licenses for digital music and video content In this


section outline the basic economic principles for selecting appropriate benchmarks and apply


them to the benchmarks that have been proposed by the SoundExchange experts


Standards for Valid Benchmark


In order for benchmark to provide close approximation to the appropriate license fee


for satellite radio several conditions must hold First the sellers and the products being sold


should be largely overlapping or very similar if not identical especially if heterogeneous


products are involved This condition refers to such things as whether the rights are exclusive


have the same opportunity cost and cover the same properties Second the buyers and the


product that they produce using the rights as an input should be largely overlapping or very


similar if not the same This condition covers matters such as whether the rights are used to


produce the same retail product whether the other costs of the rights users are roughly similar


and whether other content is used in producing the final product Third the benchmark should


arise from the market conditions that reflect the statutory factors for compulsory license This


condition includes whether the rights users sell to the same customers whether the costs to those


customers for using the product embodying the right are the same and whether the product of


the rights users is among those that are covered by section 801b Fourth to avoid possible


bias due to extraneous factors benchmark is more reliable if it includes multiple transactions
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for essentially the same right This condition relates to the issue of the reliability of estimates


of the market value of the rights and takes into account the number of data observations as well


as the complexity of the statistical problem of estimating reasonable rate for one input


realizing that more complicated estimation problems require more data to provide reliable


estimates


The benchmarks that have been proposed by the SoundExchange experts do not satisfy


these conditions Among the factors that are not considered are whether the rights are exclusive


how the rights user produces the service that it sells to consumers and the costs consumers face


to use the product that contains the acquired right


Exclusivity


The value of rights to the buyer depends on whether the right is exclusive or


non-exclusive Non-exclusive rights convey value to the market as whole by contributing to


overall demand for the product Exclusive rights also can shift market demand but they also


confer competitive advantage on the rights holder shifting business from competitors


Exclusivity also gives the rights user stronger incentive to promote content for only then will


the rights holder be the only beneficiary of promotion If rights users are more effective than


rights holders at identifying the potential customers of service exclusive rights will lead to


more effective promotion and hence greater overall sales of content to consumers


The performance rights for sound recordings that are used by the SDARS are not


exclusive SDARS operators and radio stations have exactly the same performance rights By


contrast some benchmarks used by the SoundExchange experts include fees that are paid for


exclusive rights The SoundExchange experts do not adjust these rates for the value of
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exclusivity and in some cases do not even note whether the rights at issue are exclusive This


failure undermines the value of these benchmarks


Production of the Service


difference among rights buyers is whether they act solely as distribution channel for


the product of the rights holder or whether the acquired rights are one of several inputs to


producing distinct final product firm that simply offers the wholesale product to final


consumers uses only physical distribution inputs in addition to sound recordings whereas firm


that combines sound recordings with other inputs necessarily faces higher costs


In many of the proposed benchmark transactions including those involving permanent


digital downloads digital streaming and ringtones the rights user is purely distribution


channel The value added by the rights holders arises exclusively from marketing licensed


product over an established distribution channel using computer hardware and Internet


connections acquired from others To the extent the rights user innovates the innovations are


restricted to how recorded music is presented and sold to consumers


By contrast the SDARS use licensed sound recordings as one input in producing


product that contains many other types of content as well as unique dedicated technology for


distributing the product All of these other inputs are the result of innovation and investment by


either other types of content providers or the SDARS As result the rights fee must enable


the SDARS operator to recover the costs of other inputs and must reflect the possibility of


substitution of other inputs for licensed sound recordings whereas no significant other inputs or


substitution is plausible for many other licensees In general market prices for an input will be


higher if users cannot easily substitute for it Thus failure to take into account whether
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transaction reflects substitution possibilities biases the benchmark rate in favor of record labels


and undermines the value of the benchmark


In analyzing proposed benchmarks the SoundExchange experts did not take into account


the differences among services in the costs of inputs other than content Their approach is to


ascertain the sound recording rights fee that would increase the royalty costs of SDARS to the


same share of costs or revenues that is accounted for by the content costs of the benchmark


services But if SDARS operators have higher costs for other inputs than the benchmark


services this method overstates the amount that the SDARS practically could pay for sound


recordings In fact the SDARS have higher costs than other digital distribution systems the


distribution system as opposed to delivering music over the Internet on high-speed access line


that the customer pays for separately the subsidized reception device as opposed to personal


computer and possibly portable device that consumers bought at an unsubsidized price and


the cost of other original content most other digital distribution services offer only music from


sound recordings By ignoring cost differences among services the SoundExchange experts


overestimate plausible sound recording fees for satellite radio


Final Product Usage by Consumers


The digital audio products that are made available to consumers differ in terms of the


specific nature of the product that the consumer receives One difference is whether the


consumer acquires permanent or temporary copy of audio content Temporary content all


else equal is less valuable Another difference is whether the service is interactive in that


consumers can control the content that they receive or passive in that consumers receive content


that is selected by the service Interactive content all else equal is more valuable Still
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another difference is whether the content is made available on mobile technology such as car


radio or technology that can be used conveniently only in specific location such as


copy-protected download to personal computer mobile service all else equal is more


valuable Another difference is the ability of the consumer to control the amount of content


and hence the cost of the service Subscription services offer less consumer-driven choice of


the quantity of product than do services that price each unit of audio content separately All


else equal systems that enable consumers to control the quantity of content and hence the cost of


the service are more valuable


Satellite radio offers temporary passive mobile service that is offered as an


all-or-nothing subscription All of these factors except mobility lead to less value and the


mobility of satellite radio via car radios is solely the result of research and development by


SDARS operators and their equipment suppliers in their distribution systems The record


companies played no role in this innovation Any attempt to reward the record companies for


this source of value reduces the returns to the innovations by SDARS operators and thereby


reduces the incentive for others to innovate in creating new distribution technologies The


SoundExchange economic experts make no attempt to measure the cost of providing any of the


valuable attributes of any distribution technology in calculating the relationship of fees to these


attributes In so doing they implicitly assume that all distribution technologies must have the


same cost and require the same innovation Because this assumption is patently false their


benchmarks are useless


The remainder of this section applies these arguments to the benchmarks that are


proposed by the SoundExchange experts
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Howard Stern


Dr Pelcovits uses the Howard Stern contract with Sirius as benchmark Dr Pelcovits


argues that efficiency requires that every input price should bear the same relationship to the


income that is created by the corresponding inputs citing the classic textbook result that for


profit-maximizing firm with market power in its final goods the ratio of the marginal revenue


product to price will be the same for every input If the firm lacks market power the ratio is


the value of the marginal product to the price From this Dr Pelcovits concludes that the ratio


of revenues attributable to music to the license revenues for performance rights should equal the


ratio of Howard Sterns contribution to revenues divided by his payments from Sirius


This benchmark is valueless for three reasons unreliable data improper application of


economic theory and differences in the rights that were acquired


Unreliable Data


Even if conceptually this approach made sense which as will be discussed below it does


not as practical matter the Howard Stern situation produces highly imprecise estimate of the


target ratio of attributable revenues to costs The figures from various public and private


sources about the effect of Howard Stern on subscriptions seem more drawn from hat than


emanating from reliable systematic analysis The number varies from one million to four


million


In Dr Pelcovits amended written testimony he states that he picked two million because


in 2006 Sirius added 2.7 million subscribers most Stern subscribers would subscribe in 2006


and not all the 2.7 million were due to Stern The underlying premise of this assumption is that


the only effect of hiring Howard Stern was the number of Stern fans who signed up for Sirius
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The problem is that Sirius provides two additional reasons for signing Stern The first is the


free advertising that the signing generated among potential subscribers who were not Stern fans


but who followed the publicity surrounding Sterns battles with the FCC and his employers


culminating in his decision to abandon more heavily regulated terrestrial radio in favor of


satellite radio The second is the effect of hiring Stem on concluding deals with automobile


manufacturers to include Sirius radios as original equipment in new cars Prior to the Stern deal


XM was more successful than Sirius in obtaining agreements with OEMs and Sirius believed


that the Stern deal could help turn this around Dr Pelcovits ignores these points but provides


no basis for doing so


Notwithstanding the absence of analysis to underpin his assumptions about the ultimate


number of Stern subscribers Dr Pelcovits revised estimate at best refers to expost results


rather than ex ante expectations by Sirius The relevant basis for benchmark is the revenue


Sirius expected to receive not what it actually received The actual results are not helpful in


answering whether Sirius expected two million new subscribers or whether it expected to obtain


all Stem subscribers in few months or few years Thus Dr Pelcovits amendment answers


the wrong question


In his cross-examination testimony Dr Pelcovits could not give coherent reason for


picking his earlier number of Stern subscribers which was near the bottom of the range of the


numbers that appear in the materials he consulted 7/9/07 Tr at 248-59 Pelcovits Likewise


even the cost of the Stern deal is not easy to estimate Part of Sterns reimbursement involves


rights to common stock rather than strictly cash payments which raises the issue of how to


evaluate the value of those rights at the time the contract was signed as opposed to the time the
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stock was issued Moreover Stems contract


In estimating the revenues from the Stern deal Dr Pelcovits


counts only Sterns effect on subscriptions not on but in estimating the


cost he included 11 In so doing Dr Pelcovits


overestimates the fraction of gross revenue from Stem that is accounted for by payments to him


The Stem benchmark is highly sensitive to the choice of an estimate for both revenues


and costs From the particular revenue and cost number he picked in his original written


testimony Dr Pelcovits estimates that Stem is paid half of the net revenue he generates But


suppose that the revenue effect of Stem is twice as high as the number used by Dr Pelcovits in


his original written testimony which is well within the range of estimates found in the


documents and the costs to Sirius because of the effect of paying Stern in stock rather than


cash were one-third lower than the estimate used by Dr Pelcovits Under these assumptions


instead of Stern being paid half of the value he brings he is being paid one-sixth of his


incremental income do not claim that this estimate is better than any other because it is


based on the same uncertain and unreliable information as the data that were used by Dr


Pelcovits What is clear is that the Stem example illustrates the pitfalls of creating benchmark


out of single transaction for which both the costs and the benefits are not reliably estimated and


so are subject to great uncertainty As an economist simply would not use the Stern case as


benchmark for anything under the well-known principle of garbage in garbage out


The evidence shows that the Stem deal was complicated both in its actual terms and in


its original motivations Consequently many variables are likely to have influenced this deal
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as well as the deals that SDARS operators have made with other personalities who are highly


popular with segment of SDARS consumers The proper way to deal with this complexity is


to gather more data in the hopes of being able to make reasonable overall estimate of the


relationship between anticipated revenues and costs for content of this form


Sirius and XM have many other contracts with star performers such as Oprah Winfrey


Martha Stewart Bill OReilly and Opie and Anthony The advantages of looking at these deals


as group are that information would be available for both services not just Sirius the Stern


contract contains no information about how XM values this form of content and the presence of


several observations would reduce the impact of unusual features of any one deal that are


difficult to quantify Dr Pelcovits had access to personality-driven content deals but he made


no attempt to undertake comprehensive analysis of these contracts Instead he picked only


the contract that was most expensive and most complex and made it benchmark


Improper Application of Theory


Beyond these data problems the equation of Howard Stern to all music content is an


erroneous application of the theory of efficient factor use The result that Dr Pelcovits cites


concerning the ratio of marginal revenue product to factor price is not theory of price formation


for factors but theory of efficient use of competitively priced factors by firm That is if the


price of an input is say profit-maximizing firm will increase use of that input until the


marginal revenue product of that input equals This result is true whether is high or low


For single firm this optimizing behavior has no effect on the market price of the input unless


the firm has buyer power in the input market which clearly is not the case for the SDARS
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The equality of the ratios to which Dr Pelcovits refers involves the concept of the


incremental marginal use of an input Dr Pelcovits does not use the marginal revenue


product of music in calculating the ratio for music content Instead he uses the ratio of total


revenue from all uses of music to the total payment of license fees This mistake is easily seen


from Figure which shows standard demand curve line A-D for an input by firm The


demand for an input by firm is the curve that traces out the marginal revenue product as the


quantity of inputs increases This line is drawn to reflect the law of diminish returns the


marginal product of factor declines as more of it is used holding all other inputs constant


which produces standard negatively sloped factor demand curve


In Figure have assumed for simplicity that there are two inputs that each have the


same demand curve and hence for the same amount of each that is used in production make the


same contribution to the value of the acquiring firms output The ratio Dr Pelcovits seeks to


equate is PQtriangle/PQ revenue.34 In the example the ratio Dr Pelcovits uses is obviously


far lower for the input with the higher price because the triangle ABPh is tiny whereas the ratio


for the cheaper input is much larger because the
triangle is large Yet according to the textbook


analysis of firm input choices both inputs are used efficiently Put another way in this


example Dr Pelcovits procedure recommends an increase in the price from P0 to PhI which


34 Note that Dr Pelcovits forms this ratio for all record companies taken together rather than


for the incremental revenue of each record company assuming that the others already provide


content This approach follows from the assumption that satellite radio would have zero


revenues unless they had access to all of the content from all major record companies which is


the same that was used to calculate Shapley Values This assumption has the effect of


conferring monopoly power on the record companies for the purpose of estimating rights fees
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Quantity


Figure Demand for an Input Music


causes inefficiency if P0 is the actual competitive market price of the corresponding input.35


35 Professor Ordover makes the same argument in his written testimony He states that 55
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This analysis is related to the opportunity cost and competitive price of inputs Howard


Sterns opportunity cost was giving up his job in terrestrial radio and television for which he


was highly paid To sign Howard Stern Sirius had to outbid terrestrial radio and its SDARS


competitor XM Regardless of whether Sirius paid too much the fact that Stern had high


opportunity costs for signing with Sirius implies that he would be paid Phi By contrast for


record company the opportunity cost for making recorded music available to satellite radio is


very close to zero while granting rights to the SDARS has other benefits substitution for


terrestrial radio and promotional value The low net opportunity cost for the record labels


implies competitive price like P10w If both Ph and P10w represent true opportunity costs then


these are efficient prices and the ratio of total revenue generated by the high-priced input to its


price will be less than the same ratio for the low-priced input This outcome is efficient


Moreover only legal/regulatory process could ever impose different result the market would


never operate in way to equate the ratio of total revenues from an input to total payments for all


inputs unless the market were monopolized


Differences in Rights


Another reason the Stern benchmark is inappropriate is that the rights are not the same


percent of the value of satellite radio is due to music and because this is much larger than the


contribution of other content sound recordings should receive substantial share of the


SDARS value Notwithstanding that 55 percent is incorrect the major mistake here is


comparing the total contribution of sound recordings the area under the demand curve for this


input with the marginal contribution of each of several other types of content If instead one


broke down sound recordings into all of the categories of music channels on Sirius and XM each


of these categories would have single digit percentages of subscribers who would cancel service


and Howard Sterns contribution to subscriptions would loom very large compared to any music


category The point here is more than adversarial economics making one side or the other in


dispute appear to be important Instead the point is that the conceptually correct way to


proceed is to look at marginal not total contributions
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The Stern contract is payment to create all of the programming on the Stern channel


Moreover this right is exclusive Neither XM nor any other broadcaster can carry the Stern


channel without obtaining the rights from Sirius Exclusivity is the factor that creates


substantial opportunity cost for Stern to agree to the deal from Sirius as compared to Oprah


Winfrey and Martha Stewart who did not give up their programs on terrestrial television


Sound recording rights are for an input to channels that include sound recordings as well


as other content The decisions about which content to use are made by employees of Sirius


not by the record companies And the rights are not exclusive The lack of exclusivity is one


important reason that granting rights to SDARS operators has essentially no opportunity cost for


the record companies All of these factors cause the value of the sound recoding rights to


satellite radio to be smaller proportion of the value of music channel than the value of the


Stern agreement in proportion to the value of the Stern channel Thus equating the two leads to


an overestimate of the appropriate fee for sound recordings


Satellite Television


Professor Ordover offers satellite television as possible benchmark for satellite radio


The essence of the argument is that the costs of content should be about the same for satellite TV


and satellite radio Professor Ordover proposes two benchmarks the fraction of total satellite


revenue accounted for by program costs 40 percent and the fraction of premium channel


revenues accounted for by content costs 49 percent


will not belabor the obvious reasons why satellite television does not satisfy the


requirements for good benchmark Suffice it to say that neither the buyers nor the sellers are


the same the product at issue in this proceeding is an input to the production of channels
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whereas the product sold to cable television companies is fuily compiled channel or group of


channels and satellite television broadcasting is more mature industry that reaches about 25


percent of all households36 compared to the SDARS as start-ups with penetration of four


percent Here focus on two points the decision to use satellite TV instead of cable TV and


the issue of which pay-TV channels represent the closest analog to music channels that feature


sound recordings


The MVPD Market


Satellite television is part of the multi-channel video program distribution MVPD


industry Originally satellite TV was primarily service for rural areas and small communities


where the population was too small or insufficiently dense to make cable television viable


While satellites and cable competed on the margins for the most part they served different


geographic areas


The nature of the industry changed in 1999 when Congress passed legislation that


allowed satellite TV services to retransmit the signals of local television stations Since that


time most of the growth of satellite services has been in areas served by cable television systems


and as result of this competition cable television companies have increased the channels they


offer and lowered their prices


Cable television today accounts for about two-thirds of all MVPD subscribers Cable


also does not pay anywhere near half of its revenues for content In 2004 the last year for


which FCC data are available revenues for cable television services excluding high-speed


36 Federal Communications Commission Annual Assessment of the Status of Competition in


the Marketfor the Delivery of Video Programming MB Docket No 05-255 March 32006
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Internet access and other non-broadcasting items were $45.1 billion and programming content


costs were $12.7 billion or 28 percent of revenues.37 Even if one thought the pay-TV analogy


were valid and that sound recordings deserved half of total content costs the benchmark from


cable would be 14 percent of revenues rather than the 23 percent sought by SoundExchange


Appropriate Channel Benchmarks


Professor Ordover provides two possible benchmarks premium channels because most


do not contain advertising and total program costs of all channels do not think either is


proper choice


The problem with premium channels is that satellite radio unlike pay-TV does not have


tiering groups of channels for which subscriber pays separate fees Content cost as


fraction of revenues for premium channels is not comparable to satellite radio channels because


in the former case all revenue is due to the premium channels in their separate tiers whereas the


revenue from music channels on satellite radio is part of revenues for all channels Subscribers


to premium tiers must subscribe to the extended basic tier the main incremental service


beyond re-transmitting local television stations so that from the perspective of pay-TV system


and its subscribers premium channels are not substitutes for other channels The price for


extended basic covers the costs of the pay-TV service that are not incremental to the premium


tier including infrastructure non-premium content marketing and administration The


decision to offer premium channel is based on whether the cost of premium content plus


metering and billing are less than the price For other channels the price must be sufficient to


recover the satellite reception system or in the case of cable the connection between the


37 Ibid
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customer and the external cable and all other non-content costs Because these other costs are


not trivial conclude that premium channel costs on pay-TV are irrelevant as benchmark


To use the content cost of all channels as the benchmark for one group of channels on


satellite radio hides an important fact both satellite and cable MVPD systems pay very


different rights fees for different channels the average price per channel has little practical


meaning Hence one needs to ask which MVPD channels are the closest analog to music


channels on satellite radio Aside from his discussion of premium channels Professor Ordover


does not address this issue If pay-TV does provide useful benchmark it is the content costs


of channels that are most like the music channels on satellite radio


One possible analog to music channels on satellite radio is re-transmission of terrestrial


television signals by MVPD system The primary reasons this is analogous are as follows


sound recordings are not exclusive to satellite radio just as terrestrial television stations are not


exclusive to MVPDs the main source of revenue for covering costs including content costs


for both terrestrial television and sound recordings is not distribution through pay systems and


both sound recordings and terrestrial television derive benefits from being included on


satellite systems


This analogy to satellite radio is not perfect because sound recordings are inputs to


SDARS channels whereas terrestrial television station offers full channel of finished content


One strength of the comparison is that sound recordings are available over terrestrial radio


stations as are few other SDARS inputs such as news channels whereas some SDARS music


programs that do not use sound recordings and most other SDARS channels are not available


over terrestrial radio stations The other strength of the comparison is that terrestrial television
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channels generate nearly all of their revenue from advertising which depends on audience size


terrestrial television station must be carried on pay-TV systems to have access to most


television households and experiences no additional direct costs from allowing its signal to be


retransmitted Thus just as record labels benefit through added sales of sound recordings from


being played on satellite radio so too do television stations benefit from having their programs


carried on MVPD systems


Just as music is important to satellite radio local terrestrial television stations are


important to the success of pay-television systems Although terrestrial television is declining


as share of total television viewing TV stations still draw about half of the television


audience.38 The most popular regularly scheduled network programs still can command


audience shares of over 25 percent while special programs like the Super Bowl can hit 50


percent In the history of cable television signal improvement providing better pictures for


terrestrial stations was the primary reason for subscribing to cable television in cities with full


complement of network affiliates plus one or two independent stations Research at the time


concluded that this motivation alone was sufficient to cause cable penetration to achieve 15 to 20


percent penetration in large urban areas.39 Signal improvement is analogous to the higher


quality and ubiquitous accessibility of satellite radio


In 1999 Congress passed legislation allowing direct-to-home satellite television systems


to carry local television stations Over the next few years satellite broadcasters added more and


38 As of July the combined 2006-7 share of the four major networks plus CW Network was


44 percent See tv.zap2it.comtveditorial/tve main 11 002272%7C%7C%7Cweekly00 .html


39 Roger Noll Merton Peck and John McGowan Economic Aspects of Television


Regulation Brookings Institution 1973
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more local stations By the end of 2005 96 percent of households inside local television


markets could receive local channels from at least one satellite broadcaster.4 The ability to


carry local TV signals enabled satellite pay-TV to become significant competitor to cable in


major metropolitan areas The market share of satellite broadcasters in MVPD grew from 19 to


28 percent between 2001 and 2005 and most of which is attributed to carrying local TV signals


Initially cable television systems were subject to the must carry rule which required


that they carry all local television stations that were available in the area that they served


Eventually this rule was replaced by the current system in which station can exercise must


carry rights but it can also deny the right to carry the signal unless the cable system obtains


retransmission consent which entails paying rights fee to the station.41 For the most part


independent and non-commercial stations are carried for free under the must-carry provision


while affiliates of the four major commercial networks are paid retransmission fee For


satellite TV stations have no must carry rights


The important point about retransmission fees is that they account for far lower


proportion of pay-TV content costs than of the pay-TV audience Although most


retransmission fees are confidential some information about them has appeared in both the press


and FCC proceedings because of recent intense battles between pay-TV operators and network


affiliates especially affiliates that are owned by the four major networks.42 Today network


40 FCCAnnual Assessment op cit


41 Joel Timmer Broadcast Cable and Digital Must Carry The Other Digital Divide


Communications Law and Policy Vol No Winter 2004 pp 101-50


42 was involved in the arbitration proceeding between Fox and DishTV over retransmission


fees for network-owned Fox affiliates which gave me access to actual fees however these data


were provided on confidential basis so cannot use them here For public sources about
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affiliates receive less than fifty cents per subscriber per month from pay-TV systems and some


much less.43 Because pay-TV pays nothing for other stations the total cost to pay-TV systems


for carrying all local TV stations is less than $2 per subscriber per month


By comparison in 2004 when retransmission fees accounted for only about $132


million content costs on cable were $12.7 billion or about $16 per subscriber per month.44


The retransmission fees are probably higher than one percent of content costs and 1/4 of one


percent of revenues today but realistic estimate is that today TV stations although they


account for half of the audience receive only few percent of all payments for content If


pay-TV is benchmark the retransmission analogy implies that fees for sound recordings should


be more like one percent of revenues than 18.5 percent Professor Ordovers estimate for satellite


content Indeed the fraction should be lower than this because licensed sound recordings are


an input to music channels not the entire content


The implication of this analysis goes beyond simply producing much lower benchmark


for the SDARS rate The more important point is that in pay-TV the importance of source of


program material as measured by audience ratings is not proportional to the fraction of revenues


and content costs that are paid for rights to that material This fact undermines the core of all of


these battles see for example Anne Becker Northwest Station Pulls Plug in Retransmission


Battle Broadcasting and Cable January 2007 www.broadcastingcable.com Michael


Malone CBS Demands and Gets Cash Broadcasting and Cable February 26 2007 Linda


Moss and Mike Farrell Dueling for Dollars Multichannel News March 2007


www.multichannel.com Michael Malone Carriage Spat Rages in Spokane Broadcasting


and Cable May 28 2007 and American Cable Television Association Comment MB Docket


No 05-225


43 Federal Communications Commission Emergency Retransmission Consent Complaint and


Complaint for Enforcement for Failure to Negotiate Retransmission Consent Rights in Good


Faith CSR-7058-C January 2007


44 FCCAnnual Assessment op cit
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the analysis by Dr Pelcovits and Professor Ordover which assumes without proof linear


relationship between the importance of category of content e.g music or talk or terrestrial


TV stations and mass entertainment channels that are only available on pay-TV and the rights


fees that are paid to content in that category This assumption is demonstrably false


Other Music Distribution Channel Benchmarks


Professor Ordover considers seven examples of digital distribution rights as benchmarks


for satellite radio permanent audio download cellular download cellular ringtone


non-interactive video streaming interactive video streaming interactive portable streaming and


interactive non-portable streaming In addition to describing the percentage-of-revenue rates


across all these categories he calculates per-subscriber benchmark for the SDARS rate from


interactive portable webcasting and non-portable interactive subscription streaming


In analyzing the differences among these services Professor Ordover considers several


factors that might explain the differences in the value that consumers place on different types of


services such as whether the service is portable interactive and immediately accessible From


this analysis he reaches two conclusions all of the services pay similar rates


and after taking account of the fact that satellite radio is portable


non-interactive and immediately accessible he settles on comparable rate of either or


III per subscriber per month based on portable interactive webcasting and subscription


non-portable interactive streaming services respectively


recognize the validity of the benchmarks hinges in the first instance on whether the


statutory guidelines are consistent with the use of market outcomes for setting the rate In


considering Professor Ordover benchmarks assume here for the purposes of analysis that
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market transactions are relevant address only whether these market transactions bear


sufficient similarity to satellite radio to constitute basis for estimating the competitive market


rate for the SDARS license In fact do not believe that Professor Ordover has taken into


account all of the factors that would cause the SDARS rate to differ from these benchmarks


As in the case of satellite television these services differ from satellite radio in several


obvious ways the buyers are not the same the benchmark services offer only content that is


acquired from rights holders they do not create significant content and the products being sold


are different video downloads cellular ringtones permanent downloads interactive streaming


Here focus on three issues similarities among the services in other costs the validity


of an approach that is based solely on demand and selectivity in the choice of services


System Costs of Benchmarks


major difference between satellite radio and the benchmarks proposed by Professor


Ordover is that all of the benchmarks are incremental to services and equipment that consumers


already have purchased As result the benchmark suppliers do not pay for important inputs to


their service If all services are offered in competitive market prices will converge to average


cost of service Price differentials among the services will be due to differences in average cost


All of the benchmark services make use of the telecommunications infrastructure to


deliver content To acquire the service consumers need to purchase high-speed Internet access


The download services pay only for their own Internet connections not the Internet connections


of their customers None of the benchmarks developed dedicated delivery system like the


ground stations satellites and terrestrial repeaters that are used by satellite radio As result


the costs of the SDARS include distribution costs that are not part of the costs of the other
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providers


All of the benchmark services also make use of equipment personal computer or


cellular telephone that was purchased by consumers for another purpose In the case of the


computer the consumer typically receives no subsidy In the case of cellular telephone


sometimes the phone is subsidized but by the cellular carrier with the expectation of recovering


the subsidy in usage charges Vendors who sell ringtones for cellular telephones do not


subsidize cell phones and vendors who sell digital downloads do not pay part of the cost of their


customers PCs


By contrast the cost of the SDARS includes the development of specialized radio


which is sold to consumers below cost in order to encourage consumers to try the product


SDARS revenues must recover part of the cost of the radio through subscription fees Thus for


all rights users to earn competitive return the share of content in total costs must be lower for


the SDARS than for any of these services and likewise the gap between retail price and average


content cost per subscriber must be much greater for the SDARS Any procedure for


establishing SDARS rates that is based on the assumption that the SDARS content fees can


stand in the same proportion to total revenues or total costs as these benchmarks is sure to


overestimate the appropriate rate


Professor Ordover does not examine the costs experienced by any of these benchmarks


for items other than content nor does he examine the costs that are born directly by consumers


Likewise he does not take into account that every single benchmark sells an incremental service


for consumers who already have purchased the equipment that they need including high-speed


access to the Internet Thus these benchmarks amount to assuming that the satellite
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distribution system and the radio receivers of the SDARS are free


One benchmark offered by Dr Ordover compares interactive webcasting with satellite


radio The only differences between the two that he considers are that satellite radio has


interactivity and immediate accessibility He does not consider as relevant the differences in


non-content costs between webcaster and the SDARS Yet the former reaches customers over


the Internet on high-speed access line to PC and the files are then transferred to portable


listening device all of which the customer has purchased separately The latter reaches the


consumer over dedicated satellite system that is paid for by the SDARS to radio that is sold


below cost Given these differences it is fantasy to pretend that content as fraction of total


costs would be the same for these two services Assuming all of these services are provided in


competitive markets adopting rate for satellite radio that caused content to account for the


same fraction of costs as in services with lower non-content costs is equivalent to confiscating


the investments of the SDARS and giving them to the record companies


When making retail price comparisons the benchmarks used by Professor Ordover are


permanent audio downloads and interactive non-portable subscription services These


examples too are for services in which infrastructure and equipment costs are largely paid by


consumers as opposed to part of the cost structure of the service Again if there are substantial


differences in non-content costs between interactive and non-interactive services the fraction of


revenues that are accounted for by content will differ at least in part because of differences in the


average cost of non-content inputs


Because Professor Ordover did not take into account differences in average costs among


services and because the failure to take these into account systematically over-value content on
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satellite radio his benchmarks are not useful


Adjustments Based on Differences in the Services


Professor Ordovers basic approach is to begin with benchmark fee and then to adjust


that benchmark fee according to attributes of the benchmark service that are valuable to


consumers but that differ from the attributes of satellite radio The idea is to find two services


that are identical except for one attribute and then to impute value to that attribute on the basis


of the difference in prices charged by record companies to the two services The validity of


these estimates depends on whether everything else about the two services is truly held constant


and whether the value of feature is the same for satellite radio and for the benchmark service


that is used to estimate the value of the attribute If the services differ in the costs paid by the


service provider other costs that are born by the consumer and not part of the transaction with


the content service or the quality of the listening experience then the price differential will not


be solely due to the measured attribute


For example to obtain the value for interactivity Professor Ordover examines interactive


and non-interactive video services The premise is that someone values picking video over


watching pre-programmed video in exactly the same proportion as the relative values of


picking ones own audio music versus listening to pre-programmed music channel Assuming


that the relative costs of these services to the supplier and consumer are the same necessary


assumption is that interactivity has the same value for product that involves close attention


watching video as for product that often involves passive background entertainment sound


recordings over the radio and that the differences in relative value do not depend on context


sitting at home watching television or PC versus riding in car while music is playing
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To obtain value for accessibility Professor Ordovers written testimony compares


downloads to computer for transfer to portable device with downloads to cell phone In


addition to assuming that the services have the same non-content costs to both suppliers and


consumers which they clearly do not cell phones are far less expensive than PCs another


assumption necessary to make the imputation valid is that the quality of reproduction for


downloading song is the same for portable music players like iPods and for cell phones


In cross-examination Professor Ordover stated that the adjustment for immediacy may


no longer be valid because new information about license fees for mobile downloads from


Universal shows


6/21/07 Tr at 308 Ordover In his original testimony the


immediacy adjustment resulted in an increase in the benchmark rate of over


if no adjustment is made for accessibility the benchmark rate for sound recordings


becomes instead of per subscriber per month


Putting aside the issues of cost and context fundamental issue is whether price


differences reflect value differences that are useful for rate setting The underlying economic


argument has two components The first is that at given set of relative prices some


consumers are indifferent between two sources of music and in fact may consume some of both


in which case relative prices measure relative values for the last unit consumed by those


consumers The second is that firms with market power will set prices in relation to the


elasticity of demand That is record companies generally will set higher prices for services for


which demand is less price sensitive The premise of Professor Ordovers adjustments is that


all of the differences in prices between services are due to differences in the elasticity of demand
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arising from the attributes that he examines


If the benchmark services are competitive their relative prices reflect cost differences


not differences in demand Consumers respond to price differences by deciding which service


to acquire If the relative price of one service increases some consumers will switch to the


service with the lower price Thus relative value to consumers adjusts to changes in relative


price rather than price adjusting to relative value Consumers who remain as customers after


an increase in the relative price of service are those who value it most highly the other


consumers simply switch to another service


Before one can conclude that relative price differences are measures of the intensities of


demand for attributes one needs to adjust for cost differences product with more


price-sensitive demand can still be priced above service with less price-sensitive demand if the


latter has much lower costs Again consider Figure where two inputs with identical demand


curves have different market prices If these prices are competitively determined and reflect


only cost differences relative prices convey no information about relative values to consumers as


measured by demand elasticities Because it is implausible that all services have the same costs


other than content it is implausible that price differences are due only to differences in demand


intensities As result the imputations of value to these attributes are not reliable


Selective Choice of Benchmarks


To the extent that digital distribution provides any useful benchmarks they would be the


services that are most like satellite radio These are non-interactive subscription streaming


services that offer multiple channels of content Of course even these services are problematic


as benchmarks because they do not involve new distribution technologies and generally offer
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only channels that feature music Nevertheless they are closer to satellite radio service than


any of the other benchmarks


Professor Ordover rejects these and several other potential benchmarks various forms


of non-interactive services because the rates either are determined in the shadow of statutory


licenses such as Music Choice or as with custom radio pertain to services that might be


subject to statutory rates if deal were not struck some of these contracts were set at 125


percent of another statutory rate These services tend to pay lower rates than the services that


Dr Ordover uses He rejects them because statutory rates or rates under the shadow of


statutory proceeding are not market rates In particular his argument against the benchmark


that was proposed by Dr Woodbury is that it was regulated rate not market rate


see no economic basis for rejecting rates as benchmarks just because they are regulated


Research in economics on the effects of regulation concludes that regulation is much more likely


to set rates that are too high rather than too low.45 Indeed the propensity to set rates that are too


high even has name the capture theory and has been recognized in George Stiglers Nobel


Prize in economics Strictly in terms of applying the scientific body of knowledge in


economics an economist has no basis for concluding that regulation causes prices to be lower


than the prices that would emerge in competitive market


This proceeding illustrates the genesis of capture As explained herein the rates


proposed by SoundExchange are more likely to represent the collusive price than the competitive


45 For summaries of the research on the economic effects of regulation see Clifford Winston
Economic Deregulation Days of Reckoning for Microeconomists Journal of Economic


Literature Vol 31 No September 1993 pp 1263-89 and Paul Joskow and Roger Noll
Economic Regulation in American Economic Policy in the 1980s Martin Feldstein ed


University of Chicago Press 1994
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price Dr Pelcovits uses methods forward-looking costs and Shapley Values that confer


monopoly power on record companies that transfer most of the value of the satellite radio


business to record companies The SoundExchange experts recommend considering the


promotional value of radio at the industry cartel level rather than at the firm competitive


level knowing that at the industry level the evidence is ambiguous whereas at the firm level the


evidence in favor of promotional effects is strong None of their economic experts estimates


competitive prices in light of realistic assumptions about opportunity costs and the viability of


the SDARS Thus SoundExchange seeks to achieve super-competitive prices by regulation as


economists have found in many other settings where prices in competitive industries are


regulated


do not argue that all statutory rates are cartel rates My point is more modest To


claim that regulated rates are below competitive prices and expropriate the capital of regulated


firms has no basis in economics and is inconsistent with historical facts This argument cannot


be the basis for an economist to exclude the rates that Professor Ordover did not consider


In any event just as Dr Ordover was selective in the channels he advanced as


benchmarks from satellite television he has been selective in offering benchmarks from digital


distribution rejecting the services that are most like satellite radio without justification that is


based on economic analysis
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Introduction


My name is Dr John Hauser am the Kirin Professor of Marketing and Head


of the Management Science Area at the MIT Sloan School of Management at the


Massachusetts Institute of Technology MIT The Management Science Area


at the MIT Sloan School of Management includes the Marketing Group the Sta


tistics Group and other groups have served MIT in number of capacities in


cluding Head of the Marketing Group Director of the Center for Innovation in


Product Development and Director of the International Center for Research on


the Management of Technology The principal focus of my research and teaching


at MTT has been in the areas of marketing management new product and service


development customer satisfaction marketing research and competitive market


ing strategy


am the author of over seventy articles and papers as well as the textbooks De


sign and Marketing ofNew Products and Essentials ofNew Product Management


In addition served as editor-in-chief of Marketing Science and have held senior


editorial positions with Management Science the Journal of Product Innovation


Management and the Journal ofMarketing Research have also received nu


merous awards for excellence in research and teaching in marketing and market


ing research and was recognized by the American Marketing Association with


the Converse Award for outstanding contributions to the development of the sci


ence of marketing received the Parlin Award the oldest and most distin


guished award in the research field recognizes distinguished


academics and practitioners who have demonstrated outstanding leadership and


sustained influence on the evolving profession of marketing research.2 have


done research on and have provided consulting advice about market research and


new product development for over thirty years My textbooks on new product


development have also been influential and have been used at many universities


See http//web.mit.edu/newsoffice/l 996/converse-0403 html


See http//www.marketingpower.com/contentl097.php







am trustee of the Marketing Science Institute My Curriculum Vitae is at


tached as Exhibit


One article for which have received awards is particularly relevant to this case


have been informed that this article on the Voice of the Customer was identi


fied by the INFORMS Society of Marketing Science as one of the top 20 market


ing science articles in the past 25 years.3 This article among other things estab


lishes scientific basis for identifying those aspects of product or service that


customers or potential customers use when making decision to purchase or use


that product or service When published this article was awarded prizes for the


best article published in marketing science 1993 and the best article based on


dissertation awarded 1995 It has influenced the scientific literature on qualita


tive interviewing having been cited at least 178 times by peer-reviewed articles


based on ISIs Web of Science and at least 352 times on Google Scholar.4


have served as an expert witness in connection with range of disputes Most of


this expert testimony has involved surveys and other market research to measure


customers attitudes beliefs and intentions have been called upon to project


what customers would have done in different market scenarios to measure the


importance of product features to measure the impact of rumors to evaluate mar


keting research with respect to advertising claims and to investigate the potential


for customer confusion have also consulted to dozens of major corporations


including General Motors Fidelity Investments American Airlines Proctor


Gamble and IBM list of cases in which have testified within the last four


years at deposition or trial is attached as Exhibit


The subject area headings in this
report are intended to assist the reader and no in


ference should be drawn from the use or omission of any wording or description


in these headings


Part of the work for this investigation was performed under my direction by Ap


plied Marketing Science inc AMS.5 Since 1989 AMS has conducted market


Griffin Abbie and John 1-lauser 1993 The Voice of the Customer Marketing Science vol 12


No Winter 1-27


Data as of June 23 2007


See htip//www.ams-inc.com







research and surveys designed to gauge consumers wants and needs for new


products in dozens of industries am Senior Consultant for and Co-Founder of


AMS


My rate of compensation for this assignment is $650 per hour My compensation


is not contingent upon the outcome of this dispute


II Assignment


have been asked by counsel for XM Satellite Radio Inc XM and Sirius Sat


ellite Radio Inc Sirius to review and respond to the original and amended Ex


pert Testimony of Yoram Jerry Wind hereafter the Wind Report written on


behalf of SoundExchange Inc hereafter SoundExchange In addition re


viewed the use of the opinions in the Wind Report by two economists who have


provided opinions in this case Those reports are the Expert Testimony of Janusz


Ordover hereafter the Ordover Report and the original and amended Expert


Testimony of Michael Pelcovits hereafter the Pelcovits Report


My work is ongoing may update and revise my results and conclusions as re


view additional data and information reviewed the Wind Report the Pelcovits


Report and the Ordover Report In addition reviewed the survey described in


the Wind Report as well as data files summarizing the results of the survey re


viewed the deposition transcript and trial transcript of Dr Jerry
Wind also re


viewed the web pages of XM and Sirius and two Harvard Business Review cases


on Xlvi Satellite Radio.6 have subscribed to XM and have experienced it first


hand By professional experience have reviewed numerous articles and text


books on survey research and on conjoint analysis have cited some of these ar


ticles in the footnotes to this report complete list of materials have consid


ered to date in connection with this assignment is included as Exhibit To the


extent that review additional information after this report is filed will supple


ment this list


XM Satellite Radio Harvard Business Review Case 9-504-009 have also reviewed the Instruc


tOrs notes to that case and have taught this case in basic marketing management course at MIT







10 In addition to my review and response to the Wind Pelcovits and Ordover Re


ports also designed and executed two surveys among subscribers and potential


subscribers of satellite radio These surveys are based on scientific principles and


were executed according to those principles My surveys correct some of the


methodological flaws in the survey described in the Wind Report hereafter the


Wind Survey and provide more accurate measures of the value that subscribers


and potential subscribers of satellite radio place on the various features of satellite


radio


III Summaryof Opinions


11 The willingness to pay WTP question Question and analyses in the Wind


Survey and Wind Report are biased by the method in which the feature in ques


tion is always removed first from satellite radio service This biased method


strongly favors SoundExchange and the results for each feature cannot be used


on standalone basis because they insufficiently account for the value provided


by other features Based on this biased method the Wind Report estimates that


respondents are willing to pay $6.80 for music When these questions are re


asked cumulatively the more appropriate method as explain below in an or


der that favors XM and Sirius results show that respondents would be willing to


pay only $0.92 for music If the questions are asked cumulatively in an unbiased


random order respondents are willing to pay $2.93 for music in general number


that is reduced to $1.78 when music is limited to music of the 70s 80s 90s and


today.7


12 The features that the Wind Survey uses in its willingness-to-pay and constant-sum


questions were obtained from counsel for SoundExchange and were not modified


by Dr Wind It is scientifically more appropriate to select features based on the


voice of the customer Based on this limited set of features and an analysis that


favors SoundExchange the Wind Report estimates that 74% of the respondents


allocate the most points to music When importances are measured for features


am informed that the sound recording rights at issue in this case are for sound recordings created from


February 5th 1972 onward They do not cover sound recordings prior to 1972 or live performances







identified based on the voice of the customer and ties are broken fairly as done in


my surveys substantially fewer respondents 5.4% allocate the most points to


music of the 70s 80s 90s and today


13 There are other biases or threats to reliability in the Wind Survey and the Wind


Report These biases and threats to reliability exacerbate the fundamental biases


discussed in Paragraphs 21 38 Among these biases and threats to reliability are


the following


The willingness-to-pay question Question is leading biased upward and


confusing see paragraphs 40 44 of this report


The value of music is inflated substantially in the conjoint analysis para


graphs 45 48


The respondents answers to the Wind Surveys most open-ended question


Question as shown in Figure 11 of the Wind Report contradict the Wind


Reports conclusion paragraphs 49-50


Many conclusions in the Wind Report are based on figures that improperly


conflate the responses to questions addressing primarily programming features


Questions and of the Wind Survey with the responses to less restrictive


questions Questions and 11 of the Wind Survey paragraph 51


The Wind Reports use of single coder does not allow us to assess the reli


ability of the content open ended responses analysis in the Wind Report


The use of independent multiple coders would have allowed for the objectiv


ity and would have allowed the quality of work of each coder to be assessed


paragraph 52


14 designed and executed two surveys to examine the impact of some of the critical


flaws in the Wind Survey These surveys are based on scientific principles and


were executed according to those principles


15 The first survey conducted replicates the mall-intercept methodology used by


the Wind Survey and provides more-accurate estimates of willingness to pay


WTP for the sound recording rights at issue in this case This survey also meas


ures the importance of more-representative set of features of satellite radio ser


vices The second survey is an Internet Survey commonly accepted and scien







tifically valid methodology The second survey uses constant-sum methods to


measure the relative importance of various features of music programming


16 found based on the willingness-to-pay questions in the mall survey conducted


that the consumers willingness to pay for music programming is $2.93 This is


more reasonable estimate than the Wind Reports value of $6.80.8 It is more rea


sonable because the Wind Reports value is based on biased methodology that


grossly inflates its estimate of the value of music programming.9 We can further


parse consumers willingness to pay for music programming to focus on music


from the 70s 80s 90s and today parse consumers willingness to pay with


the importancç ratings for various types of music programming in the Internet


survey conducted Based on this parsing the value of music programming from


the 70s 80s 90s and today is $1.78


17 As
part


of the Howard Stem analysis the Pelcovits Report relies on data from


Question of the Wind Survey that are flawed and misleading Rather than the


43% cancellations if music were unavailable on satellite radio that the Pelcovits


Report draws from the flawed data of the Wind Survey my mall-intercept survey


reveals that only 12.2% of the respondents would cancel their service The Pel


covits Report further assumes that Sirius and by implication XM would not


find it viable to provide service to all customers who the Wind Survey identifies


as willing to pay less than $12.95 if music were not available.0 The Wind Survey


attributes an average willingness to pay of $7.27 to customers who would pay less


than $12.95 and the Pelcovits Report assumes that Sirius and by implication


XM would not find it profitable to provide service at $7.27 This is an incor


rect assumption arising
from the Pelcovits Report mistakenly attributing


the aver


age willingness to pay of $7.27 to all of these customers when in fact their will-


This WTP value is derived from Figure on page 24 of the Wind Report It is equal to $12.95 $6.15


the latter being the price on average that respondents are said to be willing to pay for satellite radio ser


vice without music The Wind Report concludes the balance of the purchase price of $12.95 must be equal


to the value of music programming


This is discussed in further detail in paragraphs 23 29 of this report


Pelcovits Report Footnote 14 on pages 13-14


The Pelcovits Report uses data attributed to Sirius customers The Wind Report provides an estimate of


$7.18 as the average willingness to pay for satellite radio customers who would pay less than $12.95 Wind


Report page 24 Figure







ingness to pay can fall anywhere in the range from $0.01 to $12.94 With this


flaw in mind we can nevertheless use data from the willingness-to-pay question


in the mall-intercept survey conducted to show that 12.2% of respondents would


cancel and an additional 9.6% of respondents would pay less than $7.27 for their


service2 Thus when thçse flaws in the Wind Report are corrected the estimate


of the percent of subscriber revenue lost if music were not available that the Pel


covits Report derives from the Wind Survey would be 21.8% -- much smaller


than the 56% in the Wind Report Indeed even 21.8% overstates the value as


applicable to this case because it includes the value of music recorded prior to


1972 and live music more accurate but still conservative estimate would re


duce the 21.8% value by another 39.2% to account for the importance of music


from the 70s 80s 90s and today The Pelcovits Report also uses the Wind Sur


veys flawed data as part of its Shapley value model The Pelcovits Reports


analyses are flawed because the inputs to the calculations are fundamentally


flawed due to the fact that the Wind Report does not determine the appropriate in


cremental value for music and ignores other aspects of XMs and Sirius services


that add significant value


18 While do not opine on the methodology relevance or appropriateness of analy


ses in the Pelcovits Report the effect of using the Wind Surveys flawed data on


that analysis is dramatic To illustrate this when the inputs from the Wind Report


into the Pelcovits Reports Howard-Stern analysis are adjusted based on the re


sults from my Internet and mall intercept surveys the Pelcovits Reports own


analyses conclude that the percent of satellite radio service revenues attributable


to the sound recording rights at issue in this case are 2.8% or less.1314


19 The Ordover Report similarly refers to and relies on data from the Wind Report


that are flawed and misleading including the results from the Wind Reports con


stant sum question When the Wind Reports constant-sum question is re-asked


12


summarize the results using the $7.27 cut-off that is used by the Pelcovits Report Footnote 14 pages


13-14 Data are also available to calculate results for other cut-off levels such as the $7.18 average in the


Wind Report Fig 24 or for any other cut-off that might be proposed am not opining that $7.27 is


the appropriate cut-off


The Pelcovits Report refers to satellite radio service as SDARS for satellite digital audio radio services


See calculations in Paragraph 118







using more-complete set of features and breaking ties fairly substantially fewer


respondents assign the most points to music of the 70s 80s 90s and today


5.4% versus the 74% that the Ordover Report quotes The more general feature


can listen to music is ranked first by 10.7% of the respondents Further as


noted above my survey reveals that the percent of respondents who would cancel


if satellite radio lacked any music programming is 12.2% much lower than the


43% that the Ordover Report relies upon The Ordover Report quotes the Pelco


vits Report to estimate that music accounts for approximately 55% of the value


of all programming content distributed by the SDARS.5 This 55% was an ap


proximation of the 56% from the Pelcovits Report which was in turn based on


data from the Wind Report.16 Among other flaws the 56% is based on flawed


questioning approach Wind Survey Question hence this 55% itself is flawed


20 Thus the calculations outlined in the Ordover Report like those in the Pelcovits


Report are based on flawed data and hence are themselves flawed.17 While


express no opinion on the methodology relevance or appropriateness of Dr Or-


dovers
report generally were Dr Ordover to redo those calculations using data


from my mall-intercept and Internet surveys data that are more-accurate than the


data from the Wind Survey the Ordover Report would estimate royalties that are


substantially less than those estimated based on the flawed data from the Wind


Report


IV Two Key Conceptual Flaws in the Wind Survey


21 There are many flaws in the Wind Survey These flaws increased erroneously the


value that the Wind Report estimates for music programming Indeed when these


flaws are corrected and the remaining aspects of the methodology in the Wind


Report are kept intact the estimated value of music programming is substantially


lower address in this section two key conceptual flaws in the Wind Survey


Ordover Report 41


Ibid and pages 12-13 and Footnote 14 pages 13-14 ofthe Pelcovits Report


For Ordovers calculations see pp.4146 and 51 of the Ordover Report







22 The first conceptual flaw is the biased method by which features of satellite radio


service are removed in the willingness-to-pay question Question of the Wind


Survey The Ordover and Pelcovits Reports rely on this question and this ques


tion alone for quantitative inputs to their royalty estimations.18 call this the


tires-on-the-car criticism The only method that was used in the Wind Survey


and the Wind Report was the method that is most favorable to SoundExchange


By choosing this most-favorable method the measured willingness to pay for mu


sic is inflated The second conceptual flaw is the biased manner in which the fea


tures of satellite radio service were defined for those methods in which points or


importance were allocated call this the voice-of-counsel flaw By choosing


limited number of service features and by defining music in manner most favor


able to SoundExchange the relative share or importance of music is inflated It is


more appropriate to base the set of features on interviews with customers the


voice of the customer


23 Tires-on-the-car flaw As in many scientific arguments we begin with


thought experiment.19 Imagine that we are purchasing new automobile such as


Chrysler 300C We might be willing to pay $40000 for suitably equipped


300C Now suppose that we are told that the automobile will come with wheel


rims but no tires Furthermore we assume in this thought experiment that there


is no alternative market in which we can purchase tires for our new automobile


Our assumption implies that if the automobile does not come with tires we would


have to drive the automobile on its wheel rims If this were the case it is


unlikely in this but for world that we would pay $40000 for the Chrysler


300C If asked in survey we might be willing to pay say $1000 which might


18
Other data in the Wind Report are quoted in the Pelcovits and Ordover Reports comment in this report


on the accuracy and appropriateness of those data as well


This is often called Gedankenexperiment from the German For example many of Einsteins ar


guments for relativity are based on Gedankenexperiments thought Gedanken experiment is an impor


tant tool to check the implications of theory In this case we use the thought experiment to demonstrate


that the procedure in the Wind Report leads to illogical conclusions From Wikipedia visited June 24


2007 Thought experiments have been used in variety of fields including philosophy law physics and


mathematics In philosophy they have been used at least since Greek antiquity some pre-dating Socrates


In law they were well-known to Roman lawyers quoted in the Digest In physics and other sciences nota


ble thought experiments date from the 19th and especially the 20th Century but examples can be found at


least as early as Galileo http//en.wikipedia.org/wiki/Thought_experiment







be the salvage value of the automobile This hypothetical line of questioning par


allels the willingness-to-pay questions in the Wind Survey If we compare the ini


tial willingness to pay for Chrysler 300C $40000 to the no-tire willingness to


pay $1000 then using the Wind Reports logic we compute value of $39000


for the incremental revenue due tires


24 Fortunately we do not live in world where automobiles are sold without tires


and even if an automobile were sold without tires there is competitive secon


dary market in tires typical value of four tires for Chrysler 300C is $564.20


Thus the value to the customer of four tires is substantially less than the $39000


that we obtain following the logic in the Wind Report


25 Now imagine that we asked the same question but following other cumulative


value questions Suppose we first took away premium features better engine


better interior better sound system etc then we reduced the car from Chrysler


300C to lesser-valued model then we removed other features continuing until


we had an automobile valued at $14000 If we now ask the no-tire question for


this automobile we still get an answer of $1000 assuming the same salvage


value but our computed value for incremental revenue is now $13000 We have


reduced the measured value of willingness to pay for tires to l/3 of its original


value just by the order in which we asked the cumulative willingness-to-pay ques


tions Clearly the order in which features are removed in the series of cumulative


willingness-to-pay questions has critical impact on the measured willingness to


pay for tires


26 The willingness-to-pay question in the Wind Survey is tires-on-the-car ques


tion For the moment ignore the other flaws in the Wind Survey In the question


that measures willingness to pay respondents are asked how much they would be


willing to pay for satellite radio if music programming were not available.2 The


20


www.tirerack.com Tire observed on July 11 2007 was Bridgestone Turanza Serenity 225/6OHRI
21 An Appendix to the Wind Report provides text document In this document the word not is omitted


If this were the case in the computer-aided survey this is another flaw
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Wind Survey upwardly biases the question by deleting music alone and leaving


all other features intact The value of the other features is underemphasized.22


27 The order in which features in the Wind Survey are removed is also important


To demonstrate why we consider second thought experiment Suppose we ob


tain set of features that consumers consider important for satellite radio These


features might be national reception commercial-free and sound quality as well


as various forms of programming Now suppose we remove national reception


commercial-free sound quality and any programming not available elsewhere


Such service might be reasonably close to that obtainable for free on FM or AM


radio The respondent might be willing to pay very little for such service be


cause the respondent can obtain essentially the same service for free by using ex


isting FM and AM radio.23 For the sake of argument assume that the respondent


would pay $1 per month for satellite radio service in which national reception


commercial-free sound quality and unique non-music programming were re


moved If we now remove music programming the respondent might be willing


to pay $0.35 per month for such service Performing exactly the same calcula


tions as in the Wind Report we now obtain the value of music to be $0.65 less


than 1110th the value obtained by the Wind Report.24


28 The calculations in the Wind Report based on scenario in which music pro


gramming is removed and all other features are left intact are one extreme the


extreme that most favors SoundExchange Another extreme would be to first re


move all of the premium features such as national coverage commercial-free


sound quality and unique programming to make XM and Sirius essentially equal


to FM and AM radio removing music last and measuring its importance in that


context This scenario gives small value for music and is no less legitimate than


22
The Wind Survey also deletes other types of programming but each time question is asked only one


type of programming is deleted Although there is randomization in the order in which these single-


deletion scenarios are presented the Wind Survey never asks question in which music is deleted afier an


other type of programming has already been deleted in cumulative manner Furthermore the deletions


in the Wind Survey are limited to types of programming The Wind Survey never deletes any other fea


tures of satellite radio programming even though consumers consider these features to be important
23


Assuming they already own an FM or AM receiver


24
These values are for illustrative purposes only later provide values from survey of XIM and Sirius


subscribers and considerers
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the approach in the Wind Report This calculation favors XM and Sirius We


have seen in the tires-on-the-car thought experiment above that it is important


to remove features cumulatively to value properly different features While there


is no good theory to determine the proper order in which features are cumula


tively to be removed one reasonable strategy would be to remove features in


random order and then average over all possible values This is conservative es


timate because for brevity and to avoid respondent wear-out we do not include


all of the features of XM and Sirius radio in the mall-intercept survey An esti


mate obtained in this manner will still estimate higher-than-actual willingness to


pay for music programming


29 describe in later section survey that replicates most aspects of the Wind Sur


vey e.g mall intercept computer-aided questions etc However ask willing


ness-to-pay questions in which features are cumulatively removed in random


order.25 From this survey obtain an estimate of $2.93 relative to $12.95 per


month subscription price as the value of music for XM and Sirius service $3.37


unweighted.26 This is conservative estimate as described above because it


does not distinguish sound recordings from 1972 and later versus sound re


cordings from before 1972.27 As second survey demonstrates if we focus only


on music of the 70s 80s 90s and today customers would be willing to pay


$1.78 $2.05 unweighted.28


30 Voice-of-counsel flaw The Wind Report uses many methods such as con


stant-sum analysis and conjoint analysis to analyze the data obtained from the


Wind Survey Both constant-sum analysis and conjoint analysis have long his-


25


Following good survey practice and correcting another flaw in the Wind Survey respondents are first


asked how often they pay for satellite radio Some respondents pay by the month but others have yearly or


even lifetime subscriptions These are converted to monthly subscription rates for this calculation
26


The weighted value is obtained by weighting the data from my mall-intercept survey to account cor


rectly for the presence of filter question question 9a in the Wind Survey This filter question was in


tentionally absent in the mall-intercept survey conducted See paragraph 97 for more-detailed explana


tion Because use data from the Wind Survey for calculating the weighted value also provide un


weighted values based on the raw data for completeness
27


am informed that sound recordings of interest in this case were recorded on or after February 15 1972


Furthermore valuing sound recordings per se does not account for live performances
28


This too is conservative because it does not account for live performances Although included live


performances in my Internet Survey some of these live performances include music of the 70s 80s 90s
and today thus to be conservative do not further subtract the measured value of live performances
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tory in marketing research are used routinely by corporations and other entities to


make important decisions and have proven accurate as analysis methods How


ever the results of these types of analysis are only as accurate as the inputs to


these analyses If the inputs are biased or incomplete the results will be biased


incomplete and misleading


31 Calculations of relative importances from either constant-sum analysis or conjoint


analysis are sensitive to the features that are used as items in these analyses.29


illustrate these effects with thought experiment and then critique the selection of


features in the Wind Survey later describe the results of surveys in which the


features are chosen in more representative and scientifically valid manner


32 As thought experiment consider again purchase of Chrysler 300C There


are many features that might be relevant to this decision such as the styling of the


car speed and acceleration
provided by the engine the ride and handling provided


by the suspension of the car the quality of the interior including seats and


dashboard the roominess of the front and rear seats the cargo capacity of the


trunk the fuel type and mileage and so on for large number of features Sup


pose we select only three features the tires the cup holders and the floor mats If


we ask respondent to allocate 100 points among these three features it is rea


sonable that the tires might receive the most points Similarly when the Wind


Report states that respondents allocate the most points to music this result is


highly dependent upon the features that are used in the constant-sum question.3


On the other hand if we were to provide the respondent with list of all of the


features that affect his or her decision to purchase particular automobile this list


could be quite lengthy If tires were included in such more-appropriate list it is


unlikely that tires would receive the most points.3 This example is chosen to be


extreme However it illustrates how summary statements such as percent of


points allocated to feature and more points allocated than any other feature


29


Features as used in this report are also known as customer needs
30


For example see Wind Report page 37


There is technical issue in that tires affect the ride and handling the safety and the fuel mileage of an


automobile In an actual analysis we would be careful about defining features with respect to consumer


needs
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are highly dependent upon the list of features that are used in the constant-sum


analysis Conjoint analysis is subject to the same criticism


33 The selection of features for the constant-sum analyses in the Wind Report can


and do have major effect For example both the Ordover Report and the Wind


Report cite statistic that 74% of the respondents placed the most points on mu


sic.32 demonstrate later in this report that if we include features of satellite ra


dio service that consumers consider important and if we redefine music to that of


the 70s 80s 90s and today substantially fewer respondents 5.4% allocate the


most points to music.33 In second survey the Internet Survey we ask respon


dents to allocate points to aspects of music programming In that survey only


16% allocate the most points to music of the 70s 80s 90s and today as the


most important feature of music programming


34 There are many ways in which one might select the features to use in constant-


sum analyses and conjoint analyses The most appropriate method is to undertake


qualitative research with subscribers and considerers of satellite radio service so


that we might use the features that customers themselves use in making decisions


about subscribing to satellite radio service This method is called the voice of the


customer It is used widely by corporations and other entities For example


AMS alone has used voice-of-the-customer methods for 18 years to provide ad


vice to over 130 clients including many Fortune 500 and Fortune 100 firms Ma


jor decisions have been based on these analyses describe later in this report re


vised surveys in which constant-sum willingness-to-pay and anchored-


importance analyses use features chosen based on the voice of the customer The


results are substantially different from those obtained in the Wind Report even


though in one of the surveys much of the methodology of the Wind Survey was


repeated without change


35 In contrast to careful scientific study of the voice of the customer Dr Winds


deposition suggests that counsel for SoundExchange was the only source in the


selection of the features for both the constant-sum analyses and the conjoint


32
Wind Report page 37 Ordover Report page 23


Detailed calculations and interpretations are provided in Section XIII
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analyses We do not expect counsel for SoundExchange to be unbiased hence by


implication neither the constant-sum analyses nor the conjoint analyses is unbi


ased Dr Wind himself admits that counsel for SoundExchange is not neutral in


this case


36 In Dr Winds deposition35 Dr Wind states that the features and levels in his con


joint analysis as well as the programming categories36 and non-programming fea


tures37 came from discussions with SoundExchanges lawyers The following


quotes from Dr Winds deposition are illustrative


Did anyone else have any end put Isic into the design of your survey


No but had obviously discussions with data development in terms of the


methodology to be used For example the using of computer assistance inter


viewing


Right
And had discussions with the lawyers in the case as concerning the factors


and especially the levels for the conjoint analysis


Do you have any knowledge of-- well let me ask you this Are you user


of satellite radio


Use it occasionally when rent car and its in the car


Otherwise you dont own any satellite radio product
A.No


And have you done any other than talking to counsel have you done any


research into satellite radio either the industry or the nature of the prod
uct


No Basically relied on them in terms of the information that led to the selec


tion of the factors and levels.38


How did you pick these 20 non-programming features that you asked


about


it was basically as part of discussion with the lawyers in terms of what else


are the non-programming features of satellite radio and discussion came out to


basically the number of minutes of commercials from music geographical cover


age and price


Well you understand that they are not neutral in this case right Yes but they basically


understand the category and expectation and discussion on design that they would represent the facts as


opposed to bias facts Wind Deposition page 164
On sequences on page 17-19 pp 86-88 and on pp 163-165


36


Questions and of both the subscribers and considering subscribing main questionnaires


Questions 6a 6b 6c and of both the subscribers and considering subscribing main questionnaires
38


Deposition of Yoram Wind Ph.D New York New York 16 Friday April 27 2007 pp 17-19
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So in selecting these non-programming features did you talk to anybody


other than SoundExchanges lawyers


No They were basically my surrogates experts substantive experts to the


category the same way in consulting project you will work with the people in the


company as your substantive experts


37 The quotes in the previous paragraph show that counsel for SoundExchange had


major role in selecting features There is further indication in Dr Winds deposi


tion that counsel for SoundExchange participated in reducing the number of pro


gramming categories in the Wind Survey.39 Reducing the number of features


made music appear to be relatively more important Counsel for SoundExchange


appears to be the only source of input for the features in the Wind Survey Dr


Wind was not able to substantively add to the selection of features He stated in


his deposition that he is not satellite radio user except in rental cars and per


formed no independent research to understand the services.40


38 To summarize this section there are at least two major flaws in the Wind Survey


each of which substantially inflates the measured value of music In Question


of the Wind Survey estimates of willingness to pay are inflated when the Wind


Survey uses only the approach that is most favorable to SoundExchange Esti


mates of relative value constant-sum and conjoint-analysis questions are inflated


because the Wind Survey uses only those features provided by counsel for Soun


dExchange rather than the voice of the customer Both the Pelcovits Report and


the Ordover Report rely explicitly on the inflated estimates of willingness to pay


in the Wind Report thus by implication the conclusions in the Pelcovits and Or-


dover Reports are themselves flawed


Further Critique of the Wind Survey


39 In the previous section focused on two major conceptual flaws in the Wind Sur


vey In this section critique other aspects of the Wind Survey that either inflate


the measured value of music or call into question the reliability of the Wind Sur


vey


Wind Deposition pages
87-88


40
Wind Deposition pages 18-19
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40 Biases in the willingnesstoLpay question Question Willingness to pay WTP
is defined as the largest amount that consumer will pay for product or service


WTP can be larger than the current market price.4 For example consumer


might be able to purchase gallon of gasoline for $2.99 at current market prices


but would be willing to pay as much as $4.00 before reducing his or her purchase


of gasoline In this case the WTP for gasoline would be $4.00 per gallon The


amount by which WTP exceeds market price is called consumer surplus In most


competitive markets we expect positive consumer surplus for at least some con


sumers


41 The Wind Report jzage 19 acknowledges that some respondents provided WTP


higher than the market price $12.95 in the Wind Report to questions in the pj


survey Based on the definition of WTP these are reasonable responses


However while accepting other
pretest answers42 the Wind Report excluded


these respondents from the final survey.43 The Wind Survey was then revised so


that any answer greater than $12.95 was discouraged.44 Specifically Question


in the Wind Survey was designed to discourage any answer that would indicate


willingness to pay greater than $12.95 Not allowing or discouraging the pos


sibility of consumer surplus biases answers in Question of the Wind Survey in


maimer that favors SoundExchange This is best illustrated with another thought


experiment Suppose that respondent is willing to pay $19.95 for satellite radio


service even though the market price is currently $12.95 This would reflect


consumer surplus of $7.00 per month value of consumer surplus that is not un


In the widely used Harvard Business School case on Xlvi Satellite Radio there is evidence that the meas
ured WTP for XMs service was higher than that which was announced publicly for the launch of Sirius


Satellite Radio This case is listed as Most Popular on the Harvard Business School Publishing website


http//harvardbusinessonline.hbsp.harvard.edu Visited June 24 2007
42


Except as noted below the respondents had no difficulty completing the tasks and therefore the an
swers were included in the final results Wind Report page 19


Wind Report page 19


Wind Report page 19


willingness to pay of$12.95 is not accepted in Question 9b of the Wind Survey If respondent an


swers more than $12.95 the respondent is directed to Question 9c which forces the respondent to confirm


this answer question such as 9c is demand artifact that discourages an answer above $12.95 An an


swer above $12.95 is recorded only if the respondent persists with YES answer If in Question 9c re


spondents answer NO indicating that the asking of Question 9c changed their initial answer respondents


are asked Question 9d Question 9d asks willingness to pay but specifically directs that NOTE ANSWER
MIJSTBE LESS TI-IAN $12.95 Any answer with positive consumer surplus was discouraged by the struc


ture of Question in the Wind Survey
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reasonable given the answers obtained in my mall-intercept survey.46 Such


respondent might still be willing to pay $12.95 per month in the absence of music


Thus it is not unreasonable that the respondent would be willing to pay just as


much in the absence of music as in service with music This is the case because


some of the drop in WTP due to the absence of music would be absorbed by the


consumer surplus that the respondent is receiving from satellite radio Such re


spondents would have higher true WTP for satellite radio in the absence of mu


sic than would be measured by the Wind Survey This bias causes the Wind Re


port to inflate its calculated value for music programming Omifting the
pretest


respondents with positive consumer surplus from the analysis and discouraging


subsequent respondents from reporting positive consumer surplus upwardly biases


the Wind Reports estimate of the value of sound recordings


42 The Wind Report is inconsistent in the way in which it treats $12.95 as the maxi


mum WTP For example despite excluding respondents in the WTP question


who provided WTP of more than $12.95 the Wind Report allows for price of


$14.95 in the conjoint analysis Because these scales are not consistent the esti


mates from the WTP question and the conjoint analysis cannot confirm each


other nor can they converge on final estimate


43 The WTP question Question in the main questionnaire of the Wind Survey is


further biased toward lower values in many ways


Respondents are immediately reminded that the market price is $12.95


They are never told that it is possible that they might have consumer


surplus As result their WTP for services without music is anchored


on the $12.95 rather than their true WTP


ii If respondents were anchored at their true WTP for satellite radio which


might be more than $12.95 they might have provided higher WTP for


service without music


iii In one-sided question respondents are asked Furthermore if you


think that not having this programming type would lead you to cancel


your subscription please say so Dr Wind concedes in his testimony


46
Calculated as the WTP of $19.95 minus the market price of $12.95
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that it is possible that this is leading question.47 It is indeed leading


question While it is reasonable to remind respondents that cancellation


is possible this question presents only one possibility cancellation


two-sided question would either present both possibilities cancellation


and continuation or would measure cancellation in another unbiased


manner This is not trivial distinction As Stanley Payne indicates


in his classic text on The Art of Asking Questions one-sided ques


tion can increase responses in the direction of the bias by as much as


80%.48


44 Question in the Wind Survey also leads to potential confusion because it does


not take into account the complexities in the pricing of satellite radio subscrip


tions It is possible that subscribers currently pay more than $12.95 for sub


scription For example if subscriber pays for service for an additional receiver


then the subscriber would pay an additional $6.99 per month The Wind Survey


does not clarify that respondents should focus only on their main subscription


Thus some respondents could be confused by the $12.95 base price and thus pro


vide answers that cannot be interpreted reliably Furthermore the price to


subscriber is less than the nominal subscription fee because part of the subscrip


tion fee subsidizes the cost of the receivers hardware.49 It is possible that some


respondents were aware of this net price affect and as result gave lower WTP


for satellite radio without music We do not have transcripts of the pretest inter


views for the Wind Survey and there is no evidence that Dr Wind checked for


Wind Testimony June 14 2007 280
48


Payne cites an example where simply stating clearly both sides of question changed the response dra


matically When only one side of the issue was stated 63% of the respondents in national poll agreed


with statement that companies could avoid layoffs When both sides of the issue were stated this number


dropped to 35% Stanley Payne The Art ofAsking Questions Pnnceton NJ Princeton University


Press 1951 7-8 The two questions were Do you think most manufacturing companies that lay off


workers during slack periods could arrange things to avoid layoffs and give steady work right through the


year versus Do you think most manufacturing companies that lay off workers during slack periods


could avoid layoffs and provide steady work right through the year or do you think layoffs are unavoid


able


The Harvard Business Review case provides many examples and discussions of how XM subsidizes


equipment From the case it is relatively easy to demonstrate that the net price per month to subscribers is


less than the nominal price per month Subsidization of hardware to sell service is common in the cellular


telephone industry and many consumers are likely to be aware that they often must sign up for cellular


telephone service plans in order to obtain reduced price on the telephone itself
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these biases therefore we cannot determine whether or not these potential biases


were present


45 Inflation in the importance of music in the conjoint analysis In the previous sec


tion showed that the value of music is upwardly biased because the features used


in the conjoint analysis are incomplete and based on the voice of counsel There


are two additional flaws in the Wind Report that inflate the implied value of mu


sic


46 First the Wind Report defines the importance of feature as the partworth of


the highest level minus the partworth of the lowest level This is common


definition of importance as differences in partworths measure the value to re


spondent in going from low level of feature to higher level of feature


However the high level of the music feature in the Wind Survey is defined as


Substantially more channels and more variety of music than currently offered.5


Thus the relative importance of music based on conjoint analysis as stated in the


Wind Report is not the importance of music as provided by XM and Sirius but


rather the importance of providing substantially more channels and more variety


than currently offered Furthermore as shown by my voice-of-the-customer re


search there are many features that consumers value about music programming


on satellite radio than simply the number of channels and the variety of sound re


cordings So even if the relative importance in the Wind Survey were calculated


using levels for each feature that matched satellite radio the set of features in the


Wind Surveys conjoint analysis is incomplete The relative importance of music


based on the Wind Surveys conjoint analysis is thus inflated and could not prop


erly capture the true value of satellite radios music programming


47 Second the music feature in the conjoint analysis in the Wind Report conflates


both sound recordings that are at issue in the case 1972 and later with sound re


cordings that are not at issue in this case earlier than 1972 The Internet survey


that describe in this report demonstrates that this alone would inflate the con


joint-analysis-importance of music On average music of the 70s 80s 90s


and today is given 15.8 points out of 100 when respondents are asked to value dif


50
Wind Report Figure page 15
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ferent aspects of music programming Music of the 40s 50s 60s and earlier is


given 10.2 points Thus the value of music programming the music at issue in


this case relative to all music ranges from 15.8% to 60.8% the latter being the ra


tio of music at issue in this case to music of all time periods.5


48 We can observe some of the inflation in the conjoint analysis by calculating an


average WTP from the conjoint analysis In conjoint analysis respondents trade


offs are used to estimate partworth for each level of each feature Value to the


customer sometimes called utility in conjoint analysis is the sum of the part


worths.52 The whole utility here in other words may be described as the sum


of its parts As noted above the importance of feature is often calculated as the


difference between the partwoi-ths of its most preferred and least preferred levels


Relative importance is often calculated as the importance of feature divided by


the sum of these differences importances across all features The differences in


partworths are called importances because they enable us to compare the relative


value to consumers of extreme changes in features If for example one feature is


only half as important as another changing from the worst to the best level of the


less important feature adds only half of the value of changing from the worst to


the best level in the more important feature In Figure 24 of the Wind Report we


read that the calculated relative importance of music is 30% and the importance of


price is l5% The difference between the lowest and highest prices shown to re


spondents in the conjoint analysis is $6 $14.95 $8.95 We can use these fig


ures to calculate WTP value for music programming Because according to the


Wind Report music programming is twice as important as price 30% compared


to 15% the value of changing from the least preferred level of music to the most


preferred level would be worth twice as much to consumers as the change in price


from $14.95 to $8.95 In the conjoint stimuli of Winds Survey the change in


price was $6 This implies that the value of music is $6 $12 out of $12.95


Computed as 15.8115.810.2 This is conservative estimate as it is also possible to include in the de
nominator the some or all of the average importance for can hear live studio performances and concerts


in the calculation since live performances are also not at issue in this case This calculation would be


15.8/15.810.26.6 48.5%
52


Occasionally conjoint analysis will allow for interaction terms The conjoint analysis in the Wind Re


port seems to be main-effect model hence this calculation is appropriate


Wind Report Figure 24 page 42
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which is an unrealistically high estimate.54 It is even more unrealistic when we


use the conjoint analysis to compute the value of XM and Sirius service to these


customers Recall that the average relative importance of price in Winds report


is 15% Thus excluding price the average relative importance of the other fea


tures is 85% Using the mechanical computation of WTP for this high-service


profile other features are worth 5.67 times as much as the $6 change in price


Thus the total willingness to pay for the high level of service would be approxi


mately 5.67 $6 or $34 which is an unrealistically high willingness to pay for


the average respondent.55 This calculation would be even higher if the conjoint


analysis were based on more-complete set of features provide these computa


tions to indicate some of the inflation in the conjoint analyses that results from the


biased selection of which features to include do not opine that these are accu


rate calculations of WTP


49 The Wind Reports analysis of the open-ended questions 01-3 11 does not


demonstrate that music predominates The Wind Survey begins with series of


open-ended questions Such questions are valid means to encourage the respon


dent to start thinking about the category and to recall their state of mind when


they made decisions about satellite radio Although such questions probe top-of-


mind awareness of features such top-of-mind awareness does not indicate impor


tance For example scientific evidence suggests that important needs are no


more likely to be mentioned by customer than needs in general.56 Nonetheless


the Wind Report uses these open-ended answers to motivate the biased estimates


obtained from the willingness-to-pay and constant-sum questions Closer inspec


Calculated as 30%115% $6 This is only an approximation WTP is non-linear function of the


partworths and possibly of the levels of price in the conjoint analysis more accurate calculation would


be to calculate WTP for each respondent and then average Here we simply use the overall average impor


tances in single calculation This calculation is inflated for the numerous reasons that cite elsewhere in


my report


Calculated as 85%/15% $6 The same caveats apply as in the previous footnote We might expect


some respondents to have willingness to pay as high as $34 If the average willingness to pay
for satellite


radio service were $34 then it is likely that the willingness to pay for satellite radio service without music


might be above $12.95 for many respondents See discussion in paragraph 41
56


Griffin Abbie and John Hauser 1993 The Voice of the Customer Markeling Science vol 12 No
Winter page 19


22







tion of the figures in the Wind Report suggests that the impact of music is over


stated relative to the data


50 The Wind Report states that respondents cited music more than any other pro


gramming type or price coverage or commercial-free However examin


ing Figure 11 which is summary of the answers to Question of the Wind Sur


vey we see that music programming no mention of commercial-free is men


tioned by only 17% of the respondents On the other hand commercials are men


tioned by 20% of the respondents commercial-free by 18% Figure 11 directly


contradicts the summary in the Wind Report


51 The summary of the open-ended questions in Figure is misleading Figure of


the Wind Report shows the combined results of Questions to and Qil Open-


ended Questions and focus solely on programming Unlike Question which


is the most open-ended question Questions and focus on programming fea


tures Nonetheless Figure conflates the answers from Questions and with


those of Questions and
58


Music is reasonable response to all four ques


tions but commercial-free is more explicitly response to two of the four ques


tions.59 Nonetheless the Wind Report opines based on Figure that These re


suits show the clear dominance of music in the minds of subscribers when it


comes to reasons to subscribe to satellite radio.6 We see similar biases in the in


terpretations of Figures 12 and 14


52 The use of single coder in the content analysis of the open-ended questions


Content analysis of open-ended questions requires judgments The academic lit


erature has developed series of methods to assess the reliability of judges here


coders that are used in content analyses such as the netting of open-ended re


sponses like Winds Ql-Q3 and Ql1.61 These methods are common in the scien


Wind Report page


Question 11 is asked at the end of the Wind Survey and is general question However because the bulk


of the
survey


focuses on programming it is likely that respondents were primed to answer about program


ming in Question 11


And as indicated in the previous footnote the focus of the survey biases against non-programming re


sponse in Question 11
60


Wind Report page 24
61


For example Wright Peter 1973 The Cognitive Processes Mediating Acceptance of Advertising


Journal of Markeling Research 10 February 53-62 175 citations from ISIs Web of Science as of June


24 2007 Garrett Dennis and Marie Adele Hughes 1990 Intercoder Reliability Estimation Ap
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tific literature and they are Often used to assess the reliability of coders in litiga


tion contexts The Wind Report uses single coder With only single coder we


cannot assess the reliability of the coding of responses and by implication cannot


assess the reliability of opinions based on the qualitative questions that were so


coded Indeed Dr Winds testimony suggests that between 21 and 31 coding er


rors were made.62


53 To summarize this section there are many additional flaws in the Wind Survey


and the Wind Report that exacerbate the fundamental biases introduced by the


two critical flaws cited in Section VI The willingness-to-pay question Question


of the Wind Survey is biased upward and confusing The value of music is in


flated substantially in the conj9int analysis Figure 11 contradicts conclusions


based on the open-ended questions that music predominates Conclusions are


based on figures that conflate questions that encourage non-programming fea


tures with questions that are limited to programming features And the use of


single coder does not allow us to assess the reliability of the content analysis


VI Two Surveys Correct Some of the Flaws in the Wind Survey


54 designed and executed two surveys to examine the impact of some of the critical


flaws in the Wind Survey The first survey mall-intercept survey corrects


some of the flaws in the willingness-to-pay question and provides an alternative


measure of feature importances The second survey an Internet survey uses


constant-sum methodology to parse the value of music programming


55 The results of the two surveys demonstrate that the value of music is substantially


less than that obtained by the Wind Survey and hence substantially less than that


used in the Pelcovits and Ordover Reports


proaches in Marketing Gereralizability Theory Framework for Quantitative Data Journal of Marketing


Research 27 May 185-195.43 citations from ISIs Web of Science as of June 24 2007 Perreault Jr
William and Laurence Leigh 1989 Reliability of Nominal Data Based on Qualitative Judgments
Journal of Marketing Research 26 May 135-148 187 citations in ISIs Web of Science as of June 24
2007 Rust Roland and Bruce Cooil 1994 Reliability Measures for Qualitative Data Theory and Im


plications Journal of Marketing Research Vol XXXI February pp 1-14 75 citations in ISIs Web of


Science as of June 24 2007 Nunnally Jum and Ira Bernstein 1994 Psychometric Theory Third


Edition McGraw-Hill Inc New York New York pp 232-234
62


Wind Testimony June 18 2007 72
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56 Both surveys are based on the voice of the customer and hence correct the voice-


of-counsel flaw in the Wind Survey Using experienced qualitative interviewers


to talk directly to subscribers and potential subscribers of satellite radio identi


fied list of features that is more-representative of those features that subscribers


and potential subscribers use in their decisions about satellite radio


57 The first survey replicates the mall-intercept and computer-aided interviewing


methodology used by the Wind Survey


58 The willingness-to-pay questions in the first survey correct the tires-on-the-car


flaw in the Wind Survey Using methodology similar to that used by the Wind


Survey asked respondents for their willingness to pay for alternative satellite


radio services However unlike the Wind Survey this mall-intercept survey used


more-representative set of features and removed these features in random or


der


59 Using proven scientific methods respondents in the first survey were also asked


to express their importance judgments for more-representative set of features


As is appropriate for the number of features identified by the voice of the cus


tomer used anchored scales which are easier for the respondent to answer Sci


entific research has demonstrated that such anchored scales are equally as accu


rate as constant-sum questions in terms of predicting behavior based on the meas


ured importances of features.63


60 The second survey uses different modality to test the robustness of the findings


The modality is an Internet survey based on representative set of subscribers and


potential subscribers Internet surveys are an increasingly common form of mar


ket research Almost 70% of the U.S population64 and over 77% of the adult


population has access to the Internet.65 Internet panels lists of Internet users who


have agreed to participate in surveys are now large enough to represent the popu


lation and are considered sufficiently representative for good research Even


63


For example see Griffin Abbie and John Hauser 1993 The Voice of the Customer Marketing


Science vol 12 No Winter page Table AMS has exiensive experience with anchored ques
tions Major corporations routinely based decisions on the results of these questions


http//www.internetwor1dstats.com/stats2.htm November 17 2006
65


Quirks Marketing Research Review July/August 2006 10
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older low-income consumers can be well-represented within online panels.66


The largest corporations use these surveys to support multi-million dollar market


ing decisions.67 Increasingly courts are accepting the results of Internet surveys


in wide range of cases.68 Accuracy of data entry is an additional advantage of


Internet surveys and the format of the survey in this situation made an Internet


survey particularly appropriate.69 Using smaller set of features asked respon


dents to allocate constant-sum of 100 points to features of music programming


61 Before describing the detailed results of the two surveys review the methodolo


gies used in the two surveys


VII Qualitative Research to Identify the Voice of the Customer


62 In 1993 Prof Abbie Griffin and published an article in Marketing Science on the


Voice of the Customer At the time of its publication this article received an


award for the best article in the marketing sciences and an award for the best arti


cle based on dissertation This article is highly cited and was recently named as


one of the top marketing science articles in the last 25 years.7 This article devel


ops and tests methods to identify customer needs for the use in methods such as


constant-sum importances anchored importances or conjoint analysis Voice-of-


the-customer methods are used widely AMS has actively applied voice of-the-


customer methods for the past 18 years They employ experienced interviewers


who routinely interview customers to identify customer needs In the context of


this report have been using the word features to describe customer needs


63 instructed AMS to use in-depth experiential interviews Experiential interviews


are one-on-one discussions between trained interviewer and customer sub


66


Quirks Marketing Research Review July/August 2006 62
67


According to an annual study reported in January 2006 conducted by Inside Research 31% of survey


research was conducted online in 2005
68


Robert Thornburg Trademark Surveys Development of Computer-Based Survey Methods Mar
shall Rev Intell Prop 912005
69


In my experience one obtains the same survey results up to normal sampling variation from Internet


and from central facility respondents For this assignment followed protocols designed to select repre


sentative sample and to maximize the response rates to the surveys It is my opinion that these protocols


are sufficient to assure that the respondents are representative of the sampled population


See details in Paragraph
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scriber or potential subscriber in which the interviewer encourages the respon


dent to talk about the respondents experiences in choosing and using satellite ra


dio The interviewer listens carefully to the words and phrases used by the re


spondent while probing to understand more about the respondents decision proc


esses.71


64 At my direction AMS conducted total of4l experiential interviews between


February 12th and February 2l 2007 in Boston and Cincinnati.72 Forty-one in


terviews are more than sufficient to identify customer needs.73 Based on these in


terviews AMS provided me with summary of the words and phrases that sub


scribers and potential subscribers use in evaluating satellite radio These fea


tures formed the basis of the anchored importance questions that used in the


first survey See Exhibit The headings were provided by the interviewers to


organize the features


65 used subset of these features in the willingness-to-pay questions in the mall-


intercept survey and in the constant-sum questions in the Internet survey In both


cases subset was necessary to avoid respondent wear-out due to larger number


of features As result both the willingness-to-pay questions and the constant-


sum questions are conservative in the sense that they over-estimate the value of


music to XM and Sirius That is if additional features were included those addi


tional features might be judged to be important by some respondents and thus


lower the percentages of respondents who consider music important selected


AMS calls their voice of the customer analysis Vocalyst In many cases there is second phase of the


Vocalyst process in which customers sort features customer needs so that product developers can better


understand the structure of the customer needs This second phase enables researchers to study the interde


pendence among features and if necessary develop scales that explore independent factors which are


combinations of features For the
purposes of this report wanted to measure importances directly with re


spect to the features customers identif rather than combinations of features As result the features in my
mall-intercept survey are not necessarily independent The result is that we should be extremely cautious


of
any operation that attempts to add together importances to obtain the importance of combined set of


features In some cases Vocalyst interviews are transcribed so that multiple analysts can evaluate them


When interviews are transcribed they are transcribed so that no customer needs are missed To the extent


that any customer needs were missed by not using multiple analysts my analysis of the anchored-


importance and constant-sum questions are conservative in the sense that they over-estimate the importance


ratings for music anchored scales and constant-sum scales or the value of music constant-sum scales
72


Twenty-one 21 in-person one-on-one interviews were conducted in Boston Twenty 20 one-on-one


interviews were conducted in Cincinnati thirteen 13 of which were in person and seven of which


were conducted by telephone


See Griffin and Hauser 1993 op cit
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specific set of features for each question based on my experience with voice-of-


the-customer methods endeavored to select the features that were discussed of


ten by customers in our exploratory research The features attempt to cover most


of the customer needs expressed by customers included features regarding mu


sic of the 70s 80s 90s and today and music of the 40s 50s 60s because they


were necessary to parse out the particular sound recording rights germane to this


case These features are not independent of the more-general music feature


hence in this report do not treat these features as independent Customers had


mentioned music from different eras during our exploratory research


VIII Questionnaire Development


66 The voice-of-the-customer interviews enabled me to identify the appropriate fea


tures for satellite radio using the words and phrases that consumers use to de


scribe these features


67 Based on the set of features and on the words and phrases used by customers in


the qualitative interviews reworded key questions from Wind Survey to incor


porate this representative set of features and to correct other identified flaws The


flow of the questionnaire is described Paragraphs 85-89 including decisions that


made in rewording This questionnaire was programmed into computer-based


software system designed for administering and analyzing such questionnaires.74


Examples of the final mall-intercept questionnaire that respondents were asked to


complete is provided in Exhibit Recall that respondents answered these ques


tions via the mall interview facilities computers with assistance or supervision


from the interviewers respondents could type at the computer themselves or have


the interviewer enter answers for them Exhibit contains text description of


questionnaire as well as example reproductions of the computer screens As in


The questionnaire was programmed by Bemett Market Research hereafter Bernett in Confirmit Ber


nett is an experienced market research firm founded in 1972 which has conducted large number of sur


veys on the Internet in malls and via telephone Confirmit is well-known and widely-used software sys


tem for these types of applications have used Bernett in the past and am confident in their abilities to


provide this function AMS uses Bernett extensively in their day-to-day activities The skip patterns were


checked by AMS
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the Wind Survey there are various skip patterns and randomizations these can be


reproduced from the text description


68 The mall-intercept questionnaire was pre-tested with sixteen 16 respondents on


May through May 21st 2005 to ensure that respondents understood the de


scriptions instructions and questions and that their answers adequately repre


sented their beliefs Minor changes in the wording and formatting of the ques


tions were made as result of the pretest to assure that respondents understood the


questions and that the interview flowed smoothly Respondents were debriefed to


ensure that the questionnaire maintained double-blind protocol In double-


blind protocol neither the interviewer nor the respondent is given either explicit


or implicit cues from which to guess the purpose of the study Following standard


procedures but unlike the Wind Survey no pretest responses were included in the


final sample


69 In correcting the willingness-to-pay and importance questions the mall-intercept


survey asks respondents about representative set of features of satellite radio


wanted to avoid any implicit communication to interviewees that was interested


in the value of music.75 Therefore did not as part of that survey ask respon


dents about the components of music programming in the mall-intercept survey


Instead used second survey to investigate the relative value of various compo


nents of music programming


70 developed the questions for the Internet survey based on the words and phrases


identified in the qualitative interviewing The components of music programming


are those that subscribers and potential subscribers used in the voice-of-the-


customer experiential interviews The Internet survey was programmed by AMS


All skip patterns and randomizations were checked for accuracy The Internet


Survey asks constant-sum questions for those features that relate to music pro


gramming


Although the respondents see the survey once in mall-intercept format the interviewers see the survey


many times If the interviewers know at the end of the interviewing some respondents that there is focus


on programming or music programming then it is possible for the interviewers by body language or other


means to communicate this focus to subsequent respondents note that the Wind Survey takes no precau


tions to avoid this type of demand artifact Because have not been provided with any transcripts of the


Wind Surveys pretest interviews cannot determine whether Dr Wind tested for demand artifacts
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71 There was pretest
and soft launch of the Internet survey total often 10


respondents completed the survey on June 6-7 2007 to ensure that respondents


understood the descriptions instructions and questions and that their answers


adequately represented their beliefs Minor changes in wording and formatting


were made to ensure that the respondents understood the questions and that the in


terview flowed smoothly Pretest respondents were debriefed to ensure that the


protocol was double-blind Following standard scientific procedures but unlike


the Wind survey no pretest responses were included in the final sample


72 On June 11-12 2007 there was soft-launch of the Internet survey to ensure that


all programmed systems were working properly and that the data were being re


corded There were forty 40 respondents in the soft launch There were no prob


lems identified so the survey was launched to full set of respondents on June


9-July 2007 compared the results between the soft-launch respondents and


the remaining respondents Comparing the mean scores for the importance ques


tion there were no significant differences at the 95% confidence level using .tests


that account for the simultaneous testing of multiple questions.76 Based on these


tests included the soft launch respondents in the analysis so that the Internet


survey has total of 279 valid respondents


IX Identifying the Samples


73 For the mall-intercept survey used the same sampling methodology employed by


the Wind Survey The universe for this survey was adults 18 years of age or


older who currently subscribe to either the XM or Sirius satellite radio service or


who are considering subscribing in the next 30 days Only respondents who indi


cated that they make or take part in making the decision to subscribe to satellite


76


Using the appropriate multiple 1-test for eight tests of mean differences the critical i-value is 2.74 which


was higher in magnitude than any of the individual i-test values for the eight differences in mean impor


tances The concept of multiple-test corrections is the following Suppose we want to test differences for


twenty scales at the 0.05 level The 0.05 level corresponds to l/2O chance that something is significant


by chance Intuitively if we test twenty scales at the 1120t6 level we expect approximately one scale to be


identified as significant by chance The actual calculations are more complex and can be done for any


number of scales The calculations are based on the probabilities involved when eight tests are being done


simultaneously The calculations account for multiple simultaneous tests by calculating the appropriate


critical value of the 1-statistic to be used with such multiple simultaneous tests
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radio for their household were included in the universe And only subscribers to


satellite radio service as opposed to Xlvi and Siriuss services over satellite tele


vision or the Internet were included chose markets to mirror the Wind Survey


The same 24 markets six from each of the four census areas were selected.7778


Those markets are listed in Figure


Figure Survey Locations


EAST CENTRAL SOUTH WEST


Attleboro MA Eau Claire WI Houston TX Seattle WA


Rochester NY Indianapolis IN Raleigh NC Los Angeles CA


Taunton MA Chicago IL Atlanta GA San Francisco CA


Yorktown Heights NY Des Moines 1A Memphis TN Denver CO


Philadelphia PA Detroit Ml Tallahassee FL Portland OR


Baltimore MD79
Minneapolis MN Tulsa OK Las Vegas NV


74 In each of these markets mall with an interviewing facility was selected ran


domly Following the methodology in the Wind Survey potential survey respon


dents were selected as randomly as feasible from all parts of the mall where the


field sites survey people were allowed to recruit.80 Some of the interviews were


conducted on weekends and in the evenings to ensure the inclusion of working re


spondents


75 Following the methodology in the Wind Survey mall-intercept respondents were


pre-screened on age and gender which was intended to give sample representa


tive of the US population as whole.882


The Wind Report states that these markets were selected randomly in accordance with standard survey


practice


Four sites had to be replaced due to excessive amounts of invalid interviews Each site was replaced with


site in the same census region Attleboro MA replaced Springfield MA Rochester NY replaced White


Plains NY Taunton MA replaced Waterbury CT Des Moines IA replaced St Louis Ml The decision


to replace interviewing cites was done before examined the results of the survey other than the validity


checks


Wind included Baltimore as part of the northeast region However according to the U.S Census Bureau


www.census.gov the state of Maryland and therefore Baltimore is in the southern region


8O am informed that most malls have strict regulations on where survey research facility staff may recruit


shoppers for interviews This contrasts with the statement in the Wind Report that interviewers recruited


respondents from all parts
of the mall Wind Report


81


The Wind Report does not vary quotas within census regions to match those in the population For ex


ample Tulsa Oklahoma with population of 382457 has virtually the same quota as Los Angeles with


population of 3844829 As result the percent of respondents in the four census regions are 25% 25%
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76 The pool of mall-intercept respondents was further screened to meet the universe


definition including whether they subscribe or intend to subscribe to XM or Sir


ius and to satisfy the standard security requirements.83 copy of the screening


questionnaire is attached as part
of Exhibit


77 Responses to the mall-intercept survey were obtained from 337 respondents of


whom 230 currently subscribe to satellite radio service and of whom 107 are


considering subscribing to satellite radio service within the next 30 days the


considering subscribers
8485 The mall-intercept sample disposition is provided


in Exhibit There were 8852 potential respondents contacted Of that number


529 respondents qualified by meeting the universe definition and the screening


requirements and were not over quota Of the 529 who qualified and met quo


tas 364 agreed to and completed the survey Of those 337 remained after we


eliminated invalid respondents Overall the survey had response rate of 68.2%


which is extremely high.86


78 Exhibit provides copy of the questions and screen shots from the Internet sur


vey Exhibit provides the Invitations to Respondents and Exhibit provides the


sample disposition and screening statistics for the Internet survey


25% and 25% for Northeast Midwest South and West respectively This does not match the census


population of 18.7% 22.5% 35.9% and 22.9% Without re-weighting the Wind Survey is representative


rather than random The effect of these quotas on the results is likely small relative to the other biases in


the Wind Survey Thus to avoid ambiguities in any comparison replicated the quotas in the Wind Sur


vey
82


The gender and age demographics of satellite radio subscribers resulting from the Wind Surveys pre


screening method do not match those of satellite radio subscribers in other market research In Appendix


reweight the data of the mall-intercept and Internet surveys to match the gender and age demographics of


actual satellite radio subscribers obtained from market research conducted by XM and Sirius Based on


comparing the reweighted data to the raw data identified no differences in the numbers in this
report


that


were significant at the 95% confidence level
83


Security requirements included termination of respondents if they were personally known to the inter


viewer or they were employed in market research firm an ad agency the entertainment industry or


satellite radio provider or had taken part in any market research survey in the past three months
84


The subscription must have been paid or trial subscription obtained directly from XM or Sirius for the


respondent to be eligible for the
survey made the further distinction that respondents who obtained paid


access solely via the Internet from XM or Sirius were excluded from the survey am informed that the


music royalties in question in this case do not apply to Internet broadcasts


851 replicated the quota system used in the Wind Survey This quota system
of maxima does not guaran


tee target proportion when the maxima are not reached To retain comparability to the Wind Survey in


my analyses used the Wind Reports proportions of 75% subscribers and 25% considerers
86


As described in an earlier footnote four sites were ruled to have produced unacceptably low-quality re


sults prior to examining or analyzing the WTP or importance results for those sites These four sites were


replaced and their screening statistics do not appear in Exhibit We replaced an additional 12 respon


dents prior to looking at their data based on the recommendation of the field sites
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79 For this survey potential respondents were selected at random from Survey Sam


pling Inc.s SSI database and sent an invitation Exhibit to go to special


website to complete the survey Each invitation included URL with an embed


ded password that was then matched against list of valid passwords and against


the list of passwords that had already been used The former assures that only


valid respondents complete the questionnaire The latter assures that each respon


dent completes the questionnaire at most once Respondents received an initial


mail invitation and two e-mail reminders SSI motivates respondents to participate


in these surveys by giving them chances to receive prizes in monthly drawings


80 Following the methodology in the Wind Survey Internet survey respondents were


pre-screened on age gender and region which was intended to give sample rep


resentative of the U.S population as whole.87


81 The pool of Internet survey respondents was further screened to meet the universe


definition including whether they subscribe or intend to subscribe to XM or Sir


iusand to satisfy the standard security requirements.88 copy of the screening


questionnaire is attached as part of Exhibit


82 Responses to the Internet survey were obtained from 279 respondents of whom


219
currently subscribe to satellite radio service and of whom 60 are consider


ing subscribing to satellite radio service within the next 30 days the consider


ing subscribers
89


Unlike the Wind and mall-intercept surveys placed no over


quota maxima constraint on subscribers and considerers However in my analy


sis for ease of comparison to the Wind Report retained the weighting in the


Wind Report of 75% subscribers and 25% considerers The Internet Survey


sample disposition is provided in Exhibit There were 100454 potential respon


dents contacted Of that number 18793 respondents responded to the invitation


and did not exit before qualifying questions could be asked After eliminating


87
The Wind Report does not vary quotas within census regions to match those in the population


88


Security requirements included termination of respondents if they were personally known to the inter


viewer or they were employed in market research firman ad agency the entertainment industry or


satellite radio provider or had taken part in any market research survey in the past three months
89 The subscription must have been paid or trial subscription obtained directly from XM or Sirius for the


respondent to be eligible for the survey made the further distinction that respondents who obtained paid


access solely via the Internet from XM or Sirius were excluded from the survey am informed that the


music royalties in question in this case do not apply to Internet broadcasts
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unqualified respondents and respondents who were over quota 319 completed the


survey and 279 remained after we eliminated invalid respondents Overall the


survey had response rate of 18.7 percent which is high for an Internet survey


Validations


83 Mall-intercept survey At my direction Bernett conducted the validation of the


mall survey interviews Respondents were contacted after the survey by tele


phone and asked questions to confirm that they had indeed taken the survey that


they were qualified to take the survey their age and that they had received the


proper incentive.90 detailed description of this process can be found in Appen


dix We were able to reach and validate 51% of the respondents Based on our


efforts 4.7% of the respondents failed validation and were removed from the


analysis.91


84 Internet survey The validation process is different for an Internet survey because


only the Internet panel provider is allowed to contact the respondents To provide


an unbiased validation had file containing the Internet panel providers demo


graphic data appended to the Internet survey data file At my direction AMS per


sonnel compared the age and gender data reported by respondents in the survey to


the data from the panel provider Respondents with different gender in the two


data sources were eliminated as were those reporting themselves to be in differ


900n the issue of incentives agree with the Wind Report page that Such incentive payments are


common for mall-intercept surveys and given the double-blind nature of the survey have no impact on the


results of the survey


l6 respondents failed validation and were not included in the final analysis One of them was one of the


12 respondents who was replaced at the recommendation of the field sites see footnote 86 The 51% per


centage reflects the percent of respondents who were reached and validated during the validation process


Of the remaining 49% we were unable to reach 37.2% within 16 attempts 1.5% or respondents refused


validation 3.6% had wrong number 2.1% had disconnected phone lines The remaining 4.7% are the 16


respondents who failed validation i.e they were contacted and they did not satisfactorily answer the vali


dation survey
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ent age group than in the panel data.92 For the Internet survey we were able to


validate 87% of the respondents see Exhibit


XI Mall-Intercept and Internet Questionnaires


85 Mall-intercept questionnaire After initial screening Questions and ask how


long respondents have been satellite radio subscriber how many satellite receiv


ers they own what type of satellite receiver they own and where they listen to


satellite radio Satellite radio subscribers might not be homogeneous in the im


portance they place on music or in their willingness to pay for music These ques


tions enable me to test for homogeneity or heterogeneity Although there were


few differences for example the mean importance for provides excellent sound


quality better than either AM or FM radio is 82.5 for subscribers to Xlvl-only


and 67.9 for Sirius-only users on 100 point scale 2.79 significant at the 0.01


level did not identify any heterogeneity that materially affected my opinions


about the willingness to pay for music or the importance of music


86 Questions and ask how respondents pay for satellite radio so that the will


ingness-to-pay questions can be asked in the format with which respondents are


familiar


87 Question asks for the respondents reservation price that is the most they


would be willing to pay for satellite radio subscription This is question that


was skipped in the Wind Survey This question corrects that omission


88 Question replicates the willingness-to-pay question from the Wind Survey while


correcting many of its flaws more-representative set of satellite radio features


are used these are deleted from the service in random order and the respondent


is not biased to answer that they would cancel the service if feature were re


moved.93


92


Forty respondents out of3l9 were eliminated from the smdy prior to examining their responses vs the


rest of the sample Panel data on age was given in the form of year of birth so it is unlikely that respon


dents could simply have obsolete age data from that source


To avoid
unnecessary complexity in the mall-intercept WTP question the filter question used by the


Wind Survey Question 9a was not replicated This question reads As you know the single subscrip


tion price per month for satellite radio is $12.95 Lets assume that some of the current programming types
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89 Question measures the importance that respondents place on various features of


satellite radio The features are based on the voice of the customer and are repre


sentative of the features respondents use to evaluate satellite radio Rather than


constant-sum format chose an anchored format In an anchored format respon


dents allocate 100 points to the most important feature or features They then al


locate between and 100 points to all other features When the number of fea


tures is small anchored formats and constant-sum formats provide equally accu


rate predictions.94 However when there are more features respondents often find


anchored formats easier to understand and more natural than constant-sum for


mats In this case the voice-of-the-customer methods identified forty-seven 47


features which were summarized as twenty-nine 29 features in the mall-


intercept survey Twenty-nine features are too many for constant-sum scales No


attempt was made to assure that the twenty-nine features were independent In


deed we can expect some overlap as is the case in any realistic description of cus


tomer needs


90 For brevity focused on those aspects of the Wind Survey that were used by the


Pelcovits and Ordover Reports This focus should not be interpreted as an en


dorsement of the other questions in the Wind Survey In previous paragraphs


provided critique of many of those questions


91 Internet survey questionnaire Screening Question is security question


Screening Questions ask for the respondents age state of residence and gen


der These questions are used as quotas in stratified sampling methodology to


obtain an efficient and representative sample Screening Questions and


qualify the respondent as either satellite radio subscriber or as considerer


were not available Assuming that all other programming and non-programming features of the service


remain the same sic. IfINSERTPROGRAMMING TYPE were not available would it affect the amount


you would be willing to pay for satellite radio Skipping the filter question means that fewer respondents


were measured as no change and hence the WTP in my mall-intercept survey is jed as result of this


omission This favors SoundExchange The true WTP for music is less than that measured by my mall


intercept survey provide an estimate of this true WTP by reweighting the data to reflect the filter ques


tion used in the Wind Survey


Griffin and Hauser 1993 op.cit page 18 Table Anchored and constant-sum scales are compared on


their ability to predict consumer interest and consumer preference for new product concepts The predic


tive ability of the two scales was identical







92 Internet Questions and ask how long respondents have been subscribers if


they are subscribers how many receivers they own what types of receivers they


own and where they listen to satellite radio


93 Internet Question is asked only of considerers Internet Question provides the


considerer respondents with information on XM Sirius or both depending on


their interest This information replicates what considerers would receive from


sources such as the XM and Sirius websites This methodology is known as in


formation acceleration and is an accepted methodology in marketing.95


94 Internet Question focuses on music programming and asks respondents to allo


cate 100 points among eight music programming features In this question


there are sufficiently few features that respondents can answer constant-sum ques


tions about the features This was confirmed in the pretests The eight features


are based on the voice-of-the-customer experiential interviews


XII Willingness to Pay for Music


95 The mall-intercept survey provides better data than that provided by the Wind


Survey with which to calculate the willingness of subscribers and considerers of


satellite radio to pay for music These calculations are based on question that is


similar to the question used in the Wind Survey with two changes The biases of


the Wind Survey are reduced and the tires-on-the-car flaw is corrected


96 These calculations are conservative for three reasons First to avoid an exces


sively lengthy question sequence some of the features of satellite radio are not


used in the question sequence Second as in the Wind Survey willingness-to-pay


is measured for music Music prior to 1972 is also important to consumers Mu


sic is not limited to music of the 70s 80s 90s and today as demonstrated by


Urban Glen John Hauser William QuaIls Bruce Weinberg Jonathan Bohimann and Roberta


Chicos 1997 Validation and Lessons from the Field Applications of Infonnation Acceleration Journal


ofMarketingResearch 34 February 143-153 Urban Glen Bruce Weinberg and John Hauser


1996 Premarket Forecasting of Really-New Products Journal of Markeling 601 January 47-60 The


latter paper received the 1996 MSI Award for the most significant contribution to the advancement of the


practice of marketing The former article has been cited 28 times as indicated by ISIs Web of Science and


was cited 43 times in Google Scholar The latter article has 54 citations on ISIs Web of Science and 91 ci


tations on Google Scholar Data as of June 23 2007
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both the mall-intercept and Internet surveys The willingness to pay for the sound


recording rights at issue in this case is less than that measured for music re


cordings per Se For example if we were to use the Internet survey constant-sum


questions to split the willingness to pay between pre-1972 music not at issue in


this case and post-1972 music which is at issue in this case the true willingness


to pay would be estimated as approximately 60.8% of that measured in the mall-


intercept survey.96 Even this is conservative There are other features of music


programming other than the sound recording rights that are important to sub


scribers and considerers of satellite radio When these are properly accounted for


in the analysis the willingness to pay for post-1972 music is only 15.8% of that


measured in the mall-intercept survey


97 Third the Wind Survey used filter question The Wind Survey found that 141


out of 400 respondents 35.3% were identified as no change by the filter ques


tion.97 In the mall-intercept survey chose to ask series of questions that in


cluded WTP for satellite radio service without music but also included WTP for


satellite radio service without other features This format made it awkward to ask


filter question for every sequential WTP Thus rather than replicate the Wind


Surveys filter question chose to use the results of the Wind Surveys filter


question and apply those results to the data obtained from more-appropriate


WTP question In subsequent paragraphs report data weighted to reflect the


Wind Surveys filter question For completeness also report the unweighted


data that is data that are not weighted to reflect the Wind Surveys filter ques


tion


98 In the willingness-to-pay question respondents were asked to provide WTP


judgments for satellite radio services in which seven features were deleted se


quentially Of the 337 respondents 33 respondents answered questions in which


music was deleted first.98 Because did not use filter question in the mall


Constant-sum importance of music from the 70s 80s 90s and today is 15.8 constant-sum importance


of music from the 40s 50s 60s and earlier is 10.2 more conservative calculation would include con


stant-sum importance of live studio performances and live concerts which is 6.1


Wind Report Figure page 24


The order in which respondent were asked to evaluate satellite radio without music programming was not


significantly different from random x2 23 pO.897 d.f. When the ordering of respondents is re







intercept survey only out of 33 respondents 9.1% were measured as no


change in the second portion of the WTP question If we believe that the filter


question was accurate then we can reweight the data in the mall-intercept survey


to reflect the skipped filter question Although this is in my opinion the more-


accurate estimate this adjustment will sometimes lower the WTP and hence fa


vor XM and Sirius To be complete report the data both ways weighted and


unweighted in the detailed sections of this report Occasionally in the report for


ease of exposition sometimes report only the weighted values believe the


weighted values to be more accurate estimates.99


99 In an attempt to balance ease of exposition with completeness have divided Ex


hibits and into Exhibits J-1 and J-2 and Exhibits K-i and K-2 Exhibits J-1


and K-I summarize the results of the willingness-to-pay WTP question when


the data are unweighted that is they do not reflect the lack of filter question


Exhibits J-2 and K-2 summarize the results of the WTP question when the data


are reweighted to reflect the lack of filter question The first set of exhibits J-l


and J-2 give the value of satellite radio when feature is removed The second


set of exhibits K-I and K-2 subtracts this value from $12.95 to impute value of


the feature When music is removed first as in the Wind Survey the WTP for


music is $6.48 $9.21 unweighted When music is removed last procedure


that is no less appropriate than that in the Wind Survey the WTP for music is


$0.92 $0.92 unweighted When we average over all possible orders the WTP


for music is $2.93 $3.37 unweighted For further ease of exposition Exhibits


and as well as subsequent exhibits do not display the confidence intervals for


these estimates Instead have provided all relevant confidence intervals in Ap


pendix


100 Based on Exhibits J-2 and J-2 and on the fact that music at issue in this case


makes up 60.8% portion of music opine that conservative favorable to


weighted to reflect purely random ordering the resulting WTP for satellite radio without music pro


gramming is not significantly different from that obtained by the overall sample -0.727 p.468
This is for simplicity of exposition only in the body of the report Exhibits that are part of this report


provide the unweighted estimates
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SoundExchange estimate of the WTP for music is approximately $1.78 $2.05


unweighted.10


XIII The Importance of Music


101 The mall-intercept survey also gathered data on the measured importance of the


features of satellite radio service These data were gathered with anchored impor


tance scales which scientific experiments have demonstrated are equally as accu


rate as constant-sum scales in terms of measuring importance and predicting con


sumer preference Unlike the features in the Wind Survey which were based on


the voice of SoundExchanges counsel the features in the mall-intercept survey


are based on the voice of the customer


102 Exhibit summarizes the anchored-importance data.101 The first colunm de


scribes the feature The second colunm is the average anchored score The third


column indicates the percent of respondents who allocated the most points to that


feature.102 These features were presented to respondents in random order thus


for ease of display have presented the features in order of average anchored im


portance


103 The feature that has the highest average anchored importance score is can listen


to music but that feature is ranked first by only 10.7% of the respondents This


is substantially less than the 74% estimate from the Wind Report that is quoted by


the Ordover Report However can listen to music includes sound recordings


that are at issue in this case sound recordings that are not at issue in this case and


live performances If we examine the average importance of1 can listen to mu


sic from the 70s 80s 90s and today we see that its average importance is less


than features such as paraphrasing music channels without commercials


See Exhibit as well Another estimate might be made by using the fact that music of the 70s 80s
90s and today makes up only 15.8% of the constant-sum importance of music programming Using this


fact provides WIP estimate that is more-favorable to XM and Sirius of $0.46 $0.53 unweighted


See Appendix for confidence intervals for the importances in Exhibit
102


If respondent allocated the maximum points to more than one feature then this percentage reflects that


allocation In an anchored scale the respondent is instructed to allocate 100 points to the most important


feature Suppose that the respondent allocates 100 points to two features Then in computing percentages


for each feature that respondent is split between the two features
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finding what want to listen to and when excellent sound quality and lis


tening wherever go Sound recordings at issue in this case are ranked first by


only 5.4% of respondents Thus using features based on the voice of the cus


tomer and doing fair calculations rather than the voice of counsel changes the


percentage from 74% to 5.4% dramatic effect


XIV Relative Importance of Sound Recording Rights 1972 and


Later as Percentage of the Importances of Music Programming
Features3


104 The Internet Survey focuses on music programming features Respondents are


asked to allocate 100 points among the eight music programming features that


were identified based on the voice of the customer Only one of these eight fea


tures can hear music from the 70s 80s 90s and today is based on the


sound recording rights that are at issue in this case


105 Exhibit summarizes the results of the constant-sum allocation in the Internet


Survey.104 The first column is description of the feature The second set of col


unms is the average percentage allocation to that feature.105 The third set of col


umns indicates the percent of respondents who allocated the most points to that


feature.106 The feature of music programming that has the largest overall average


importance 24.1 out of 100 is Most channels are commercial free This fea


ture is also ranked first by the most respondents 34.9% This is distinguishing


feature of satellite radio and hence it is not surprising that respondents view this


feature as most important The feature can hear music from the 70s 80s 90s


and today was the second-most important feature with an average score of 15.8


only 213rds of the feature Most channels are commercial free The sum of the


mean scores across features adds to 100 Following the Wind Report we can in


terpret these average scores as percent importances for various aspects of music


104
Confidence intervals for the relative importances of music programming features are provided in Ap


pendix
105


Because each respondent allocates the same number of points we can take the averages in either order
106


Ties are broken as in Exhibit
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programming By this meaSure as used in the Wind Report the sound recording


rights at issue in this case music recorded from 1972 onward are worth only


about 15.8% of the total value of music programming on satellite radio


106 We can also use the data in Exhibit to further clarify the WTP as measured for


satellite radio in the absence of music In measure favorable to SoundExchange


we could parse the WTP by looking only at the comparative importances of mu
sic from the 70s 80s 90s and today versus music from the 40s 50s 60s


and earlier In measure that takes into account more of the features that con


sumers found to be important we can parse this WTP by the relative importance


of music of the 70s 80s 90s and today versus all other features included in


the Internet survey The former gives parsing weight of 60.8% for the impor


tance of music from the 70s 80s 90s and today in the WTP the latter more thor


ough parsing gives weight of 15.8% for music from the 70s 80s 90s and today


107 From Paragraph 99 we measured the WTP for music to be $2.93 $3.37 un


weighted Using the results from the Internet survey favorable to SoundEx


change 60.8% we parse this value to $1.78 $2.05 unweighted for the filter ques


tion Using the more thorough weight 15.8% which is favorable to XM and


Sirius we parse this value to $0.46 $0.53 unweighted


XV Use by the Peicovits Report of Data from the Wind Survey


and Opinions Expressed in the Wind Report


108 On page 13 the Pelcovits Report cites the Wind Survey as suggesting that 56%


of Sirius subscriber revenues would be lost if Sirius offered no music channels


This percentage is based on Question of the Wind Survey which purports to


show that 41% of the Sirius subscribers would cancel their subscriptions if there


were no music available and 15% would be willing to pay at most on average


$7.27 if there were no music available The Pelcovits Report argues that Sirius


would not offer satellite radio service if it were priced below $7.27.107 have


demonstrated in this report that the questions upon which these opinions are based


am not expressing an opinion about whether Sirius or XM would offer service priced at or below


$7.27
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are biased and that the Wind and Pelcovits Reports misinterpret the implications


of those questions When the flaws in the Wind Survey are corrected the relevant


values of lost revenue are much lower


109 Exhibits N-i and N-2 display the percent of respondents who would no longer


subscribe to satellite radio ifmusic were not available and the percent of respon


dents who be willing to pay something but at most $7.27 to subscribe to satellite


radio if music were no longer available.08 The Pelcovits Report assumes that all


customers who would pay less than $12.95 if music were not available would


have their service cancelled because they have an average willingness to pay of


$7.27.b09 This is an incorrect assumption arising from the Pelcovits Report mis


takenly attributing the average willingness to pay of $7.27 to all of these custom


ers when in fact their willingness to pay can fall anywhere in the range from


$0.01 to $12.94 With this flaw in mind we can nevertheless use data from the


same question in the mall survey conducted to show that 12.2% of respondents


would cancel pay nothing and an additional 9.6% of respondents would pay less


than $7.27 for their service.0 Exhibits N-I and N-2 provide these data using the


same cut-off as in the Pelcovits Report If am asked to provide estimates for


other cut-offs can do so with the data from the mall-intercept survey


110 When music is removed on its own ceteris paribus as in the Wind Survey the


percent of respondents who would no longer subscribe or who would pay some


thing less than $7.27 are 39.9% and 53.1% respectively When music is removed


last procedure that is no less appropriate than that in the Wind Survey these


percentages are 4.4% and 6.7% respectively When we average over all possible


orders these percentages are 12.2% and 21 .8% respectively


Ill On page 25 the Pelcovits Report indicates that its analysis with the Shapley


model is based on the results of the Wind Survey In particular the Pelcovits


Report states that the Survey determined the incremental revenues added by each


108
Confidence intervals for the percents of respondents in Exhibits are contained in Appendix


109
Pelcovits Report 14


1101 summarize the results using the $7.27 cut-off that is used by the Pelcovits Report Footnote 13 page


14 Data are also available to calculate results for other cut-off levels such as the $7.18 average in the


Wind Report Fig 24 or for any other cut-off that might be proposed am not opining that $7.27 is


the appropriate cut-off
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type of programming assuthing that the other types of programming already were


offered.111 The questions in the Wind Survey are biased the methodology in the


Wind Report does not determine the appropriate incremental value for music and


there are other aspects of XMs and Sirius services other than programming that


add value Thus the inputs to the Shapley-value calculations are fundamentally


flawed


112 On page 26 the Pelcovits Report assumes that unless content representing 50%


of the total value as calculated above is present the game fails i.e the value


of the game is zero As calculated above refers to incremental revenue deter


mined by the Wind Survey stated as percentage of total revenues when all four


program types were offered have shown in this report that the incremental


revenue from music is substantially less than that used by Pelcovits The data


from my surveys also indicate that the relative values of other forms of program


ming and non-programming features are not measured reliably or validly by the


Wind Survey Thus the Shapley-value calculations in the Pelcovits Report are


based on assumptions of game failure or non-failure that are invalid


XVI Use by the Ordover Report of Data from the Wind Survey


and Opinions Expressed in the Wind Report


113 On page 23 the Ordover Report cites the Wind Report as highly informative re


garding the role of music in attracting SDARS subscribers.112 For example the


Ordover Report cites that nearly one-half 43% of all respondents indicated that


they would cancel the service if it lacked music have demonstrated in this re


port that this estimate is based on biased questions and on misinterpretation of


The Pelcovits Report page 26 uses values of 53.3% for sound recordings 22.6% for news 23.3% for


sports and 23.4% for talk/entertainment The Wind Report based on erroneous interpretations reports


willingness to pay of $6.15 $10.14 $9.99 and $9.99 for programming without music news sports and


talk/entertainment respectively Even thought the Wind Survey uses only subset of the programming


types and totally ignores other features of satellite radio service these percentages add to more than 100%


of the market price of satellite radio service This is tires-on-the-car phenomenon that the Pelcovits


Report recognizes and tries to correct by renormalizing these values to 52.5% 21.7% 22.9% and 22.9%


respectively 1-lowever this renormalization does not account for the voice-of-counsel criticism nor does


it account for the other flaws in the Wind Survey The renormalized data remain flawed
12 SDARS satellite digital audio radio services


44







the implications of the Question in the Wind Survey The Ordover Report fur


ther states that when respondents were asked in Question to assign 100 points


among seven types of programming that music received triple the average as


cribed to any other programming type The Ordover Report further states that


74% of the respondents assigned the highest number of points to music pro


gramming The constant-sum question in the Wind Survey conflates sound re


cording rights that are at issue in this case with sound recording rights that are not


at issue in this case In addition the items in the constant-sum question were ob


tained by Dr Wind primarily from counsel for SoundExchange and do not in


clude other aspects of XMs and Sirius service that are important to consumers


Furthermore the 74% breaks ties arbitrarily in favor of music.113 When impor


tances are re-measured using features identified by customers and when the anal


ysis done in fair manner114 substantially fewer respondents assign the most


points to music of the 70s 80s 90s and today 54%h15


114 On page 41 the Ordover Report states agree with Dr Pelcovits that it is plau


sible to conclude that music accounts for approximately 55% of the value of all


programming content distributed by the SDARS This 55% estimate which is


drawn from the Pelcovits Reports interpretation of the results of Question of


the Wind Survey is restated on pages 46 and 51 of the Ordover Report to substan


tiate the percent of revenues that is attributed to music The Shapley-value calcu


lations discussed on pp 24 26 of the Pelcovits Report are dependent on the data


in the Wind Survey which demonstrate are flawed Were we to use more accu


rate data it is
likely that the results of the simulations would be substantially dif


ferent Any conclusions by the Ordover Report that are based on the calculations


113


For example if the respondent allocated 15 points to each of six items including music and 10 points to


the last item this rule would state erroneously that the most points were allocated to music fairer inter


pretation would be to count this respondent as if 116th of the time music received the most points con
servative interpretation would not count this respondent
114


If two or more features are tied for first first-place votes are distributed equally among the tied features


The features were developed based on the voice of the customer The feature to which refer was


can listen to music of the 70s 80s 90s and today The survey included features and no attempt was


made to assure that the features were independent Without further data collection it is not appropriate in


this survey to combine the importances of different features as one might do in an additive model of con
sumer utility Music per Se which includes music at issue in this case and music not at issue in this case


was given the most points by only 0.7% of respondents See Exhibit
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in the Pelcovits Report whiŁh are in turn based on the Wind Survey are thus nei-


ther reliable nor valid


XVII Results of Correcting Data from the Wind Survey and Opi
nions from the Wind Report Used in the Ordover and Pelcovits


Reports


115 Both the Pelcovits Report and the Ordover Report rely on data from the Wind Re


port In this report have shown that the Wind Survey is fundamentally flawed


due to the tires-on-the-car and voice-of-counsel flaws have also shown that


there are numerous biases in the Wind Survey that cause the Wind Report to


overestimate the relative contribution of the sound recording rights that are at is


sue in this case With the mall-intercept and Internet surveys corrected some of


the flaws in the Wind Survey and hence provided more-accurate data that can be


used in calculating an equitable royalty


116 am providing opinions in this case as marketing and marketing research expert


am not providing opinions in this case as an economics expert have no opin


ion with respect to the Shapley-value calculations in the Pelcovits Report other


than to opine that they are based on flawed data Similarly have no opinion


with respect to the calculations in the Ordover Report other than to opine that


they are based on flawed data The data provided by the mall-intercept and Inter


net surveys are more accurate and provide better input to the Shapley-value calcu


lations and the other calculations in the Pelcovits and Ordover Reports


117 As an illustration below redo the some of the calculations in the Howard-Stern


analysis
in the original and amended Pelcovits Report using the more-accurate da


ta obtained from the mall-intercept and internet surveys do not opine that these


are the appropriate calculations for computing royalties do opine that were we


to use the more-accurate data from my surveys the result would be substantially


lower suggested royalties in the Pelcovits and Ordover Reports to the extent


those Reports rely on data from the Wind Survey


118 The Pelcovits Report uses an estimate from the Wind Survey that 56% of the re


spondents would be lost if music were not available This percentage includes
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those respondents who the Wind Survey suggests would cancel their subscriptions


without music and those respondents who the Wind Survey suggests would pay


on average $7.27 or less without music.6 The Pelcovits Report assumes based


on its analysis of the Howard Stern programming that music content should re


ceive 50% of the revenue for the 56% of the customers attracted to the SDARS by


music Using the data from Paragraph 110 of this report the 56% from the Wind


Survey estimate is more accurately estimated as 1.8% 25.8% unweighted Us


ing the data from the Internet survey we attribute either 60.8% as favorable to


SoundExchange or 15.8% as favorable to XM and Sirius of the impact of music


to the sound recording rights that are at issue in this case Multiplying these fac


tors reproduces the Pelcovits Report calculations but with more-accurate data


50% as in the Pelcovits Report 60.8% 15.8% for music 1972 and later as


opposed to music before 1972 21.8% 25.8% unweighted lost subsiribers


from Paragraph 110 Depending upon the assumptions we obtain the following


numbers


Most favorable to SoundExchange no reweighting for the filter ques


tion and parsing that is favorable to SoundExchange 7.8% less the ad


justments discussed below


ii Reweighting to account for the lack of filter question and parsing that


is favorable to SoundExchange 6.6% less the adjustments discussed


below


iii No reweighting for the filter question and parsing that is favorable to


XM and Sirius 2.0% less the adjustments discussed below


iv Most favorable to XM and Sirius reweighting to account for the lack


of filter question and parsing that is favorable to XM and Sirius 1.7%


less the adjustments discussed below


The Pelcovits Report then subtracts 3.5% for the publishers royalties from these


figures and the Amended Pelcovits Report subtracts an additional 1.5% to ac


count for the SDARS internal production costs.117 have no opinion as to


Pelcovits Report page 13


Pelcovits Amended Report page SDARS satellite digital audio radio services
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whether or not these adjustments are the correct adjustments However were we


to make these adjustments then the calculations in the Pelcovits Report using as


sumptions that are most favorable to SoundExchange result in value that is


2.8% of revenue Using assumptions that are most favorable to XM and Sirius the


calculations in the Pelcovits Report result in an estimated royalty of 0%
119 The Shapley-value calculations in the Pelcovits Report are based on the willing


ness-to-pay data in Figure page 24 of the Wind Report The data from the


mall-intercept and Internet Surveys demonstrate that the revenue due to the sound


recording rights at issue in this case is grossly inflated by the Wind Survey Ex


hibits J-l J-2K-1 -2 provide more-accurate estimates of the effect of music


and other programming types on respondents willingness to pay reproduce


these data as Exhibit breaking out music into recordings before the 70s re


cordings from the 70s and later.9 If the Shapley-value calculations are redone


with these values rather than the inflated values from the Wind Report the esti


mated royalty for sound recording rights for 1972 and later would be substantially


different from that estimated in the Pelcovits Report It would differ even more if


the Shapley-value games included the features of satellite radio which are impor


tant to customers and which are not included in the Wind Survey Intuitively it is


likely that the estimated royalty would be substantially less but confirmation


would require that the Shapley-value calculations are revised based on the more-


accurate data


120 The estimates in the Ordover Report rely heavily on the estimates in the Pelcovits


Report thus they too would change dramatically if we use the more-accurate


data from the mall-intercept and Internet Surveys


121 To summarize this section the calculations in the Pelcovits Report and the Or-


dover Report are neither reliable nor valid because they are based on data from


the Wind Survey and Wind Report that are biased substantially in favor of Soun


dExchange If these calculations are redone using more-accurate data from the


mall-intercept and Internet surveys the estimates of royalties that the Pelcovits


Assuming royalties are bounded from below by zero
19


Confidence intervals for Exhibit are provided in Appendix
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and Ordover Reports obtain would be substantially less even putting aside what


ever other errors or omissions might exist
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Parlin Award 2001 The American Marketing Association describes this award as the oldest and most distinguished award


in the marketing research field


Converse Award 1996 the American Marketing Association for outstanding contributions to the development of the


science of marketing


Fellow of the Institute for Operations Research and Management Science INFORMS


Highly Cited Researcher ISI Since 2006


Awards for Published Papers


INFORMS John D.C Little Best-paper Award 2003 First Place


John D.C Little Best-paper Award 1998 Finalist


formerly The Institute John D.C Little Best-paper Award 1994 Finalist


of Management Science John D.C Little Best-paper Award 1993 First Place


John D.C Little Best-paper Award 1990 Honorable Mention


Best
paper


in Marketing Sciences Literature 1984 Honorable mention


Best Paper in Marketing Sciences Literature 1983 First Place


Best Paper in Marketing Sciences Literature 1982 First Place


Two published articles were cited in 2007 as one of the top 20 marketing


science articles in the past 25 years


American Marketing Association Explor Award Leadership is on-line market research 2004 First-Place


Finalist Paul Green Award for contributions to marketing research 2004







MSI Award for Most Significant Contribution to Practice of Marketing in 1996


Finalist Odell Award for best paper
in the Journal of Marketing Research


published in 1986 awarded in 1991


Product Development Management Assoc Best Paper Award Finalist 2003


Best Paper Award Finalist 2002


One often most-cited papers in the Journal of Product Inn ovation Management


One of the top articles in educational citations in the last twenty years


Sawtooth Software Conference Best Presentation and Paper 2006


European Society of Marketing Research Best Paper at Rome conference September 1984


Doctoral Consortia Faculty American Marketing Association 1979 1984 1985 1986 1988 1989 1991


1993 1995 1997 1998 2001 2003 2004 2005 2006 2007


INFORMS Society of Marketing Science 2002 founding member 2003


2004


European Marketing Academy 1985


Awards Teaching


Sloan School of Management Nominated for Excellence in Teaching Award 2000 2007


Named Outstanding Faculty by Business Week Guide to the Best Business


Schools 1995
Excellence in Teaching Award 1994 Awarded by the Masters Student class


wards for Thesis Supervision


American Marketing Association Ph.D Co-winner John Howard Dissertation Award 2005 Olivier Toubia


1st Place 1981 Ken Wisniewski


Honorable Mention 1979 Patricia Simmie


INFORMS Ph.D Winner of the Frank Bass Award 2004 Olivier Toubia awarded 2005


Winner of the Frank Bass Award 1989 Abbie Griffin awarded 1995


Sloan School of Management Ph.D 1st Place 1987 Peter Fader


Sloan School of Management Masters 1st Place 1991 Jon Silver and John Thompson
1st Place 1983 Steve Gaskin


Honorable Mention 1982 Larry Kahn
Awards Other


Whos Who in America Since 1997


Whos Who in Management Science Since 2000


Whos Who in Economics Since 2003


Harvard Business School Marvin Bower Fellow 1987 1988


National Science Foundation Fellowship 1971 1974


M.I.T National Scholar 1967 1971







Honor Societies Tau Beta Pi Eta KappaNu Sigma Xi


Directorships Trustee Advisory Board


1988 Present Founder Principal Board Member Applied Marketing Science Inc


March 2003 Present Trustee Marketing Science Institute


January 2004 Present Advisory Board Affinnova Inc


Academic Appointments


January 1989 Present Kirin Professor of Marketing


Alfred Sloan School of Management


Massachusetts Institute of Technology


Cambridge Massachusetts 02142


July 2005 Present Area Head Management Science Area


July 1988 June 2003 Head Marketing Group


September 1993 May 2000 co-Director International Center for Research on the Management of Technology


September 1997 May 2000 Research Director Center for Innovation in Product Development


June 2001 June 2006 Virtual Customer Initiative Leader Center for Innovation in Product Development


July 1984 January 1989 Professor of Management Science


Alfred Sloan School of Management


Massachusetts Institute of Technology


Cambridge Massachusetts 02142


July 1987 June 1988 Marvin Bower Fellow


Harvard Business School


Harvard University


Cambridge Massachusetts 02163


March 1985 May 1985 Visiting Lecturer


European Institute of Business Administration


Fontainebleau FRANCE


September 1980 June 1984 Associate Professor of Management Science


Alfred Sloan School of Management


Massachusetts Institute of Technology


Cambridge Massachusetts 02142


September 1975 August 1980 Assistant Professor of Marketing and of Transportation


granted tenure and promoted in 1980


Graduate School of Management and Transportation Center


Northwestern University


Evanston Illinois 60201


Teaching Interests







Marketing Management New Product and Service Development Competitive Marketing Strategy Marketing


Models Measurement and Marketing Research Research Methodology


Research Interests


Virtual customer methods for rapid customer feedback via the web polyhedral methods Greedoid methods and


related theory for the analysis of non-compensatory decision making customer satisfaction measurement and


incentive systems quality function deployment and customer driven engineering market measurement especially


voice of the customer marketing strategy especially positioning pricing and advertising strategy consumer


behavior including information search agendas and market structure prelaunch forecasting and information


acceleration for new products and design and marketing of new products and services hierarchical Bayes methods


for continuous-time Markov processes


Texts


Urban and Hauser Design and Marketing of New Products Prentice-Hall Second Edition 1993


comprehensive text that integrates advanced state-of-the-art techniques to provide graduate-level students and


marketing professionals with an understanding of the techniques and an operating ability to design test and


implement new products and services


This text has been honored by being selected for both the Prentice-Hall International Series in Management and the


Series in Marketing It has been adopted at number of major universities In 1988 survey it was identified as the


most widely used new product textbook at the graduate level


The revision includes new material on designing for quality reduced cycle times prelaunch forecasting quality


improvement defensive and competitive strategy value mapping the integration of marketing and engineering new


issues of organization customer satisfaction and new international examples It is available in Korean and is being


translated into Japanese and Chinese


Urban Hauser and Dholakia Essentials of New Product Management Prentice Hall 1986


This is an undergraduate textbook which presents the essential concepts but written for non-technical audience It


has been translated to Japanese and has sold well in Japan


Hauser Applying Marketing Management Four Simulations Scientific Press 1986


This mini-text and software package contains four tutorial exercises for marketing management concepts With this


package students learn positioning competitive strategy new product development and life cycle forecasting while


using the personal computer to simulate marketing management problems detailed instructors manual and


transparency masters are also available It is available in Japanese


Hauser ENTERPRISE An Integrating Management Exercise Scientific Press 1989


This mini-text and software package contains comprehensive competitive simulation Students compete in six


markets by making marketing and production decisions detailed instructors manual and administrative software


is also available It is available in Japanese


Journal Editor


Marketing Science Editor-in-Chief for volumes 89 10 11 12 and 131989-1994 Four issues
per year


including periodic editorials and journal management Processed about 120 new papers per year


Journal Publications







Toubia Olivier John Hauser and Rosanna Garcia 2006 Probabilistic Polyhedral Methods for Adaptive Choice-


Based Conjoint Analysis Theory and Application forthcoming Marketing Science


Co-winner American Marketing Association John Howard Dissertation Award 2005


Yee Michael Ely Dahan John Hauser and James Orlin 2006 Greedoid-Based Non-compensatory Two-Stage


Consideration-then-Choice Inference forthcoming Marketing Science


First Place American Marketing Association Explor Award 2004


Hauser John Gerald Tellis and Abbie Griffin 2006 Research on Innovation Review and Agenda for Marketing


Science Marketing Science 25 November-December 687-7 17


Garcia Rosanna Paul Rummel and John Hauser 2006 Validating Agent-Based Marketing Models Using


Conjoint-Analysis forthcoming Journal of Business Research


Toubia Olivier and John Hauser 2006 On Managerial Efficient Designs forthcoming Marketing Science


Hauser John and Olivier Toubia 2005 The Impact of Utility Balance and Endogeneity in Conjoint Analysis


Marketing Science 24 Summer 498-507


Glen Urban and John Hauser 2004 Listening-In to Find and Explore New Combinations of Customer Needs


Journal of Marketing 68 April 72-87


Toubia Olivier John Hauser and Duncan Simester 2004 Polyhedral Methods for Adaptive Choice-based Conjoint


Analysis Journal of Marketing Research 41 February 116-131


Finalist Paul Green Award for contributions to the practice of marketing research


Toubia Olivier Duncan Simester John Hauser and Ely Dahan 2003 Fast Polyhedral Adaptive Conjoint


Estimation Marketing Science 223 Summer 273-303


First Place John Little Award for Best Article in the Marketing Sciences Literature 2003


First Place Frank Bass Award for Best Article Based on Dissertation 2005


Dahan Ely and John Hauser 2002 The Virtual Customer Journal of Product Innovation Management 19


September 332-354


Finalist PDMA Best Paper Award in 2003


Hauser John 2001 Metrics Thermostat Journal of Product Innovation Management 18 May 183 May
134-153


Finalist PDMA Best Paper Award in 2002


Cited by the PDMA in 2007 as one of the top articles in the last twenty years in educational citations


Simester Duncan John Hauser Birger Wernerfelt and Roland Rust 2000 Implementing Quality Improvement


Programs Designed to Enhance Customer Satisfaction Quasi-experiments in the United States and Spain Journal of


Marketing Research 37 February 102-112


Hauser John 1998 Research Development and Engineering Metrics Management Science 44 12


December 1670-1689







Hauser John and Gerry Katz 1998 Metrics You Are What You Measure European Management Journal 16


October 516-528 Highlighted in Round-up of Important Articles from Business Periodicals in Mastering


Management Review published by the Financial Times


Hauser John Duncan Simester and Birger Wernerfeit 1997 Side Payments in Marketing Marketing Science


163 246-255


Finalist John Little Award for Best Article in the Marketing Sciences Literature 1997


Urban Glen John Hauser William Quails Bruce Weinberg Jonathan Bohlmann and Roberta Chicos


1997 Validation and Lessons from the Field Applications of Information Acceleration Journal of Marketing


Research 34 February 143-153


Hauser John and Florian Zettelmeyer 1997 Metrics to Evaluate RDE Research Technology Management 40


July-August 32-38


Griffin Abbie and John Hauser 1996 Integrating Mechanisms for Marketing and RD Journal of Product


Innovation Management 13 May 191-215


One often most-cited papers in the Journal of Product Innovation Management JPIM 24 2007 p.209


Hauser John Duncan Simester and Birger Wemerfelt 1996 Internal Customers and Internal Suppliers Journal


of Marketing Research 33 August 26 8-280


Urban Glen Bruce Weinberg and John Hauser 1996 Premarket Forecasting of Really-New Products Journal


of Marketing 601 January 47-60 Abstracted in the Journal of Financial Abstracts 23A June 1995


1996 MSI Award for the most significant contribution to the advancement of the practice of marketing


Hauser John Duncan Simester and Birger Wernerfelt 1994 Customer Satisfaction Incentives Marketing


Science 13 Fall 327-350


Finalist John Little Award for Best Article in the Marketing Sciences Literature 1994


Hauser John Glen Urban and Bruce Weinberg 1993 How Consumers Allocate their Time When


Searching for Information Journal of Marketing Research30 November 452-466


Hauser John 1993 How Puritan Bennett Used the House of Quality Sloan Management Review 34


Spring 61-70 Reprinted in Taiwan Philips News in Chinese 23 Feb 1994


Griffin Abbie and John Hauser 1993 The Voice of the Customer Marketing Science vol 12 No


Winter 1-27


First-place John Little Award for Best Article in Marketing Sciences Literature 1993


First Place Frank Bass Award for Best Article Based on Dissertation 1995


Cited in 2007 by the INFORMS Society of Marketing Science as one of the top 20 marketing science


articles in the past 25 years


Griffin Abbie and John Hauser 1992 Patterns of Communication Among Marketing Engineering and


Manufacturing -- Comparison between Two New Product Teams Management Science vol 38 No March


360-3 73







Urban Glen John Hauser and John Roberts 1990 Prelaunch Forecasting of New Automobiles


Models and Implementationt Management Science Vol 36 No April 401-421 Reprinted in Modelingfor


Management Vol George Richardson ed Dartmouth Publishing Co Hampshire England


INFORMS TIMS Finalist Best Article in Marketing Science Literature 1990


Hauser John and Birger Wernerfelt 1990 An Evaluation Cost Model of Consideration Sets Journal of


Consumer Research Vol 16 March 393-408


Hauser John and Birger Wernerfelt 1989 The Competitive Implications of Relevant-Set/Response Analysis


Journal of Marketing Research Vol 26 No November 39 1-405


Hauser John and Don Clausing 1988 The House of Quality Harvard Business Review Vol No May-


June 63-73 Reprinted in The Product Development Challenge Kim Clark and Steven Wheelwright eds


Harvard Business Review Book Boston MA 1995 Reprinted in IEEE Engineering Management Review 24


Spring 1996 Translated into German and published in Hermann Simon and Christian Homburg 1998


Kunder_-ufriedenheit Druck and Buchbinder Hubert Co Gottingen Germany


Fader Peter and John Hauser 1988 Implicit Coalitions in Generalized Prisoners Dilemma Journal of


Conflict Resolution Vol 32 No September 553-582


Hauser John 1988 Competitive Price and Positioning Strategies Marketing Science vol No Winter


76-91


Hauser John 1986 Agendas and Consumer Choice Journal of Marketing Research Vol 23 No


August 199-212 Includes unpublished appendix containing Proofs of Theorems and Other Results


Reprinted in Gregory Carpenter Rashi Glazer and Kent Nakamota 1997 Readings on Market-Driving


Strategies
Towards New Theory of Competitive Advantage Reading MA Addison-Wesley Longman Inc


Finalist 1991 American Marketing Associations Odell Award for Best Paper in JMR 5-year lag


Hauser John and Glen Urban 1986 Value Priority Hypotheses for Consumer Budget Plans Journal of


Consumer Research Vol 12 No March 446-462


Eliashberg Jehoshua and John Hauser 1985 Measurement Error Approach for Modeling Consumer Risk


Preference Management Science Vol 31 No January 1-25


Hauser John and Steven Gaskin 1984 Application of the DEFENDER Consumer Model Marketing


Science Vol.3 No Fall 327-351 Reprinted in French in Recherche etApplications on Marketing Vol


April 1986 pp 59-92


Urban Glen Johnson and John Hauser 1984 Testing Competitive Market Structures Marketing


Science Vol No Spring 83-112


INFORMS TIMS Finalist Best Article in Marketing Science Literature 1984


Hauser John 1984 Consumer Research to Focus RD Projects Journal of Product Innovation Management


Vol No.2 January 70.84


Hauser John and Steven Shugan 1983 Defensive Marketing Strategy Marketing Science Vol No


Fall 19-360


INFORMS TIMS Best Article in Marketing Science Literature 1983







Cited in 2007 by the INFORMS Society of Marketing Science as one of the top 20 marketing science


articles in the past 25 years


Hauser John and Kenneth Wisniewski 1982 Application Predictive Test and Strategy Implications of


Dynamic Model of Consumer Response Marketing Science Vol No Spring 143-179


Hauser John and Kenneth Wisniewski 1982 Dynamic Analysis of Consumer Response to Marketing


Strategies Management Science Vol 28 No May 455-486


INFORMS TIMS Best Article in Marketing Science Literature 1982


Tybout Alice and John Hauser 1981 Marketing Audit Using Conceptual Model of Consumer


Behavior Application and Evaluation Journal of Marketing Vol 45 No Summer 81-101


Hauser John and Patricia Simmie 1981 Profit Maximizing Perceptual Positions An Integrated Theory for


the Selection of Product Features and Price Management Science Vol 27 No January 33-56


Hauser John Frank Koppelman and Alice Tybout 1981 Consumer-Oriented Transportation Service


Planning Consumer Analysis and Strategies Applications of Management Science Vol 191-138


Hauser John and Steven Shugan 1980 Intensity Measures of Consumer Preference Operation Research


Vol 28 No March-April 278-320


Hauser John and Frank Koppelman 1979 Alternative Perceptual Mapping Techniques Relative Accuracy


and Usefulness Journal of Marketing Research Vol 16 No November 495-506


Hauser John and Glen Urban 1979 Assessment of Attribute Importances and Consumer Utility Functions


von Neumann-Morgenstern Theory Applied to Consumer Behavior Journal of Consumer Research Vol


March 25 1-262


Koppelman Frank and John Hauser 1979 Destination Choice Behavior for Non-Grocery Shopping Trips


Transportation Research Record No 673 157-165


Hauser John 1978 Consumer Preference Axioms Behavioral Postulates for Describing and Predicting


Stochastic Choice Management Science Vol 24 No 13 September 1331-1341


Hauser John 1978 Testing the Accuracy Usefulness and Significance of Probabilistic Models An


Information Theoretic Approach Operations Research Vol 26 No May-June 406-42


Hauser John and Glen Urban 1977 Normative Methodology for Modeling Consumer Response to


Innovation Operations Research Vol 25 No July-August 579-619


Published Notes


Hauser John 2006 Twenty-Five Years of Eclectic Growth in Marketing Science Marketing Science invited


commentary 25 November-December 557-558


Hauser John Greg Allenby Frederic Murphy Jagmohan Raju Richard Staelin and Joel Steckel 2005
Marketing Science Growth and Evolution Marketing Science 24 Winter 1-2 invited editorial


Hauser John Scott Carr Barbara Kahn James Hess and Richard Staelin 2002 Marketing Science Strong


Franchise with Bright Future Marketing Science 21 Winter invited editorial


Hauser John and Birger Wernerfelt 1988 Existence and Uniqueness of Price Equilibria in Defender


Marketing Science Vol No Winter 92-93







Hauser John 1984 Price Theory and the Role of Marketing Science Journal of Business Vol 57 No


January S65-S72


Hauser John 1980 Comments on Econometric Models of Probabilistic Choice Among Products Journal of


Business Vol 53 No Part July 1980 S31-S34


Papers in Edited Volumes and/or Proceedings


Hauser John and Ely Dahan 2007 New Product Development in Rajiv Grover Ed Essential Marketing


Knowledge And Wisdom Columbus OH McGraw Hill Inc forthcoming


Toubia Olivier Theodoros Evgeniou and John Hauser 2007 Optimization-Based and Machine-Learning


Methods for Conjoint Analysis Estimation and Question Design in Anders Gustafsson Andreas Herrmann and


Frank Huber Eds Conjoint Measurement Methods and Applications 4E New York NY Springer forthcoming


Hauser John Ely Dahan Michael Yee and James Orlin 2006 Must Have Aspects vs Tradeoff Aspects in


Models of Customer Decisions Proceedings of the Sawtooth Software Conference in Del Ray Beach FL March


29-3 2006


Hauser John and Vithala Rao 2004 Conjoint Analysis Related Modeling and Applications Advances in Market


Research and Modeling Progress and Prospects Jerry Wind and Paul Green Eds Boston MA Kiuwer Academic


Publishers 141-168


Dahan Ely and John Hauser 2003 Product Management New Product Development and Launching Handbook


of Marketing Barton Weitz andRobin WensleyEds Sage PressJune 179-222


Hauser John 1997 The Role of Mathematical Models in the Study of Product Development Proceedings of the


14th Paul Converse Awards Conference University of Illinois Champaign-Urbana IL 72-90


Swanson Derby and John Hauser 1995 The Voice of the Customer How Can You Be Sure You Know


What Customers Really Want Proceedings of the 1St Pacific Rim Symposium of Quality Function Deployment


MacQuarie University NSW Australia February 15-17


Little John Leonard Lodish John Hauser and Glen Urban 1993 Comment on Marketing


Sciences Pilgrimage to the Ivory Tower by Hermann Simon in Research Traditions in Marketing Gary Lilien


Bernard Pras and Gilles Laurent eds Kluwer 45-51


Hauser John 1986 Theory and Application of Defensive Strategy in The Economics of Strategic Planning


Lacy Thomas ed Lexington Books Heath Co Lexington MA 113-140 Reprinted by the Marketing


Science Institute


Hauser John 1985 The Coming revolution in Marketing Theory in Russell ed Marketing in an


Electronic Age Harvard Business School Press Boston MA 344-363


Hauser John and Glen Urban 1984 Consumer Durables Actual Budgets Compared to Value Priority


Model Preliminary Results and Managerial Implications Proceedings of the ESOMAR-Congress Rome Italy


September Awarded Best Paper at Conference


Hauser John John Roberts and Glen Urban 1983 Forecasting Sales ofaNew Consumer Durable


Prelaunch Modeling and Measurement Methodology Advances and Practices of Marketing Science Fred


Zufryden ed The Institute of Management Science Providence RI 115-128


Hauser John and Glen Urban 1982 Prelaunch Forecasting of New Consumer Durables Ideas on


Consumer Value-Priority Model in Shocker and Srivastava eds Analytic Approaches to Product and







Market Planning Vol Marketing Science Institute Cambridge Massachusetts 276-296


Hauser John 1982 Comments on Survey of Experimental Market Mechanisms for Classical


Environments Research in Marketing Supplement Choice Models for Buyer Behavior McAlister ed JAI


Press Greenwich CT Spring 49-56


Hauser John 1981 Comments on Violations of Regularity and the Similarity Hypothesis by Adding


Asymmetrically Dominated Alternatives to the Choice Sett Proceedings of the Special Conference on Choice


Theory Joel Huber ed Duke University Durham NC June


Hauser John and Frank Koppelman 1979 An Empirical Comparison of Techniques to Model Consumer


Perceptions and Preferences in Shocker ed Analytic Approaches to Product and Marketing Planning


Marketing Science Institute Cambridge Massachusetts 216-23


Tybout Alice John Hauser and Frank Koppelman 1977 Consumer-Oriented Transportation Planning


An Integrated Methodology for Modeling Consumer Perceptions Preferences and Behavior Advances in


Consumer Research Vol Chicago Illinois October


Hauser John and Steven Shugan 1977 Extended Conjoint Analysis with Intensity Measures and Computer


Assisted Interviews Applications to Telecommunications and Travel Advances in Consumer Research Vol


Chicago Illinois October


Hauser John and Frank Koppelman 1977 Designing Transportation Services Marketing Approach


Proceedings of the Transportation Research Forum Atlanta GA October 63 8-652


Hauser John and Peter Stopher 1976 Choosing an Objective Function Based on Modeling Consumer


Perceptions and Preferences Proceedings of the International Conference on Cybernetics and Society


Washington D.C November 26-31


Magazine Articles


Hauser John 2002 Marketing Makes Difference Marketing Management JanuaryPebruary 11 46-


47


Hauser John 2000 Going Overboard on Platforms AMS Voices


Hauser John 1997 The Problem with Pinball AMS Voices


Hauser John 1996 You Are What You Measure AMS Voices


Hauser John 1995 Internal Customers Insight


Hauser John 1994 Quality Function Deployment Marketing Encyclopedia for the Year 2000 Jeffrey


Heilbrunn ed American Marketing Association Chicago IL 60606


Hauser John 1993 Are Customer-Satisfaction Programs Profitable Insight


Hauser John 1988 Customer Driven Engineering Design News July 18 50


Hauser John and Robert Klein 1988 Without Good Research Quality is Shot in the Dark Marketing


News Vol 22 No January Page


Hauser John 1986 Defender Helps Mature Brands Ward off New Foes Marketing Educator Fall







Submitted Papers and Working Papers


Ding Mm and John Hauser 2005 Truth-telling Guessing Game for Survey Research draft working paper June


Zettelmeyer Florian and John Hauser 1995 Metrics to Evaluate RD Groups Phase Qualitative


Interviews Working Paper International Center for Research on the Management of Technology MIT


Cambridge MA 02142 March


Hauser John 1991 Comparison of Importance Measurement Methodologies and their Relationship to


Consumer Satisfaction M.I.T Sloan School of Management Working Paper Cambridge MA 02142 January


Research in Progress


Disjunctions of conjunctions alternative models of non-compensatory decision making With Rene Befurt Olivier


Toubia and Theodoros Evgeniou


The application of hierarchical Bayes continuous-time Markov-process models to the analysis of field experiments


to increase consideration of automobiles With Glen Urban and Eric Bradlow


Morphing Websites with Glen Urban Guildherme Liberali and Michael Braun


Agent-based Models of the Diffusion of Wine Closures with Rosanna Garcia


Genetic Algorithms for Understanding Consumer Preferences with Kamal Malek and Kevin Karty


Research Reports not otherwise listed


Hauser John 1996 RD Metrics An Annotated Bibliography ICRMOT Working Paper M.I.T Cambridge


MA 02142 June Also available as Marketing Science Institute Working Paper November


Hauser John and Greg Cirmak 1987 Consumer Driven Engineering for the CHEK Automobiles


Information Resources Inc Report to General Motors Inc Details the results of major study on consumer


perceptions and preferences of luxury automobiles April


Hauser John 1983 Critique of Market Studies for Cellular Radio Telephone Affidavits before the FCC


evaluating market studies June and September


Hauser John 1983 Forecasts of Demand and Cellular Radio Telephone Affidavits before the FCC for five


major and nine minor markets June and April


Hauser John and Bertan 1982 Auto Show Interviews Internal Report to Buick Division of General


Motors June


Hauser John and Kenneth Wisniewski 1981 Monitoring the Implementation of Innovative Transportation


Services Phase Final Report Technical Report to the Urban Mass Transit Administration Research Grant IL-


11-0012 May


Hauser John and Kenneth Wisniewski 1979 Consumer Analysis for General Travel Destinations


Technical Report Transportation Center Northwestern University March


Hauser John and Steven Shugan 1978 Designing and Building Market Research Information System
Technical Report Transportation Center Northwestern University February







Hauser John 1978 Forecasting and Influencing the Adoption of Technological Innovations Technical


Report Transportation Center Northwestern University October


Hauser John Alice Tybout and Frank Koppelman 1978 Consumer-Oriented Transportation Services


Planning The Development and Implementation of Questionnaire to Determine Consumer Wants and Needs


Technical Report Transportation Center Northwestern University October


Tybout Alice Frank Koppelman and John Hauser 1977 Consumer Views of Transportation in


Evanston Report Based on Focus Group Interviews Technical Report Transportation Center Northwestern


University June


Koppelman Frank John Hauser and Alice Tybout 1977 Preliminary Analysis of Perceptions


Preferences Beliefs and Usage of Transportation Services for Travel to Downtown Evanston Technical Report


Transportation Center Northwestern University May


Hauser John 1977 Results of the Focus Group Interviews for Shared Ride Auto Transit Cambridge


Systematics Consultants Report May


Hauser John 1976 Report on the Applicability of Attitudinal research for Improving the Effectiveness of


Transportation Demand Models Position Paper commissioned by Cambridge Systematics Inc April


Wilson Nigel Weissberg and John Hauser 1976 Advanced Dial-a-Ride Algorithms--Final Report


M.I.T Department of Civil Engineering Technical Report April


Hauser John et al 1974 The Chemung County Transit Survey Volunteers in Technical Assistance


division of VISTA publication for Chemung County NY June Includes analysis of transportation options based


on the results of the survey designed and implemented by the technical team


Hauser John 1974 Cost Model for RTS Rochester NY Conventional Bus Routes M.I.T Department


of Civil Engineering Report January


Hauser John 1973 An Efficient Model for Planning Bus Routes in Communities with Populations Between


20000 and 250000 M.I.T Operations Research Center Working Paper OR-029-993 November


Research Grants


June 2000 May 2006 Center for Innovation in Product Development MIT Initiative Leader Virtual


Customer


January 2001 May 2002 eBusiness Center at MIT Design and Delivery of Online Promotions with


John Little Duncan Simester and Glen Urban


January 1997 May 2000 Center for Innovation in Product Development Engineering Research Center


Grant from the National Science Foundation Research Director In addition


research grants for non-monetary incentives procurement metrics and virtual


customer methods


June 1999 May 2000 Metrics Thermostat International Center for Research on the Management of


Technology Principal Investigator


June 1999- May 2001 New Product Metrics at Ford and the US Navy Center for Innovation in


Product Development


June 1999- May 2001 Lean Sustainment Metrics at the USAF Lean Sustainment Initiative at MIT







June 1994 May 1999 Metrics to Value RD International Center for Research on the Management


of Technology Principal Investigator General topic Detailed proposals were


for various aspects of the problem


June 1991 May 1994 Customer Needs Customer Satisfaction Sales and Profit Providing the Right


Incentives to Engineering and RD International Center for Research on the


Management of Technology co-Principal Investigator with Birger Wernerfelt


January 1990 June 1992 Information Acceleration and Preproduction Forecasting of New Autos Phases


and II General Motors Electric Vehicle Project Associate


December 1988- June 1990 Improved Methodologies to Measure Consumer Needs Procter Gamble


Company Principal Investigator


September 1981 December 1985 Prelaunch Forecasting System for New Consumer Durables and Its


Applications to Auto Purchases General Motors Buick Division co-Principal


Investigator with Glen Urban


January 1981 May 1981 Marketing Approaches in Travel Demand United Parcel Service Grant


Faculty Advisor


January 1979 August 1980 Monitoring the Implementation of Innovative Public Transportation Services


from University Research Program of the Urban Mass Transportation


Administration Principal Investigator


July 1975 September 1977 Consumer-Oriented Transportation Service Planning from the Program of


University Research U.S Department of Transportation Faculty Associate


September 1977 January 1978 Consumer-oriented Transportation Service Modification and Evaluation from


Program of University Research USDOT Faculty Associate


May 1976 September 1978 Enhancement of Communications with Small Scientific Community Using


Slow-Scan Televideo Terminals and Voice-Grade Telephone Lines from the


National Science Foundation Faculty Associate


January 1976 December 1976 Method for Assessing Pricing and Structural Changes on Transport Mode


Use U.S Department of Transportation Faculty Associate


September 1976 June 1977 Prediction of Urban Recreational Demand from the National Science


Foundation Faculty Consultant


Invited Lectures Outside the Sloan School


Max Planck Institute for Human Development Center for Adaptive Behavior and Cognition Summer Institute on


Bounded Rationality in Psychology and Economics August 2006 Greedoid-Based Non-Compensatory


Consider-then-Choice Inference


Northwestern University Evanston IL April 2006 Greedoid-based Non-compensatory Inference


University of Michigan Seminar Series October 2004 Table Stakes Non-compensatory Consideration-then


Choice Inference


Management Roundtable Special Conference on Taking the Voice of the Customer to the Next Level Boston


MA October 2004 The Virtual Customer







Marketing Science Institute Research Generation Conference Atlanta GA May 2004 New Products/Innovation


with Gerry Tellis


Marketing Science Institute Conference on Emerging Approaches for Successful Innovation Chicago IL May


2003 Listening-In to Find Unmet Customer Needs and Solutions


University of California at Los Angeles Polyhedral CBC and other fun stuff February 2003


New York University Polyhedral Methods March 2003


Industrial Liaison Program Research Directors Conference April 2002 The Virtual Customer


University of Maryland Polyhedral Methods for Conjoint Analysis March 2002


Marketing Science Institute Trustees Meeting on Marketing Outside the Silo Boston MA April 2002 Challenges


and Visions for Marketings Role in Product Development Processes


Managing Corporate Innovation -- ILP Symposium celebrating ten years of Management of Technology Research at


MIT Dealing with the Virtual Customer Fast Web-based Customer Input April 2001


Epoch Foundation Cambridge MA October 2000 The Virtual Customer


Yale University Research Seminar in Marketing New Haven CN March 2000 Metrics Thermostat


Analysis Group Economics Seminar Boston MA December 1999 The Use of Marketing Research in Litigation


Also New York NY March 2000 and Washington March 2002


Boston Chapter of the Society for Concurrent Engineering Waltham MA October 1999 Metrics Thermostat


University of Michigan DuPont Distinguished Speakers Series Ann Arbor MI March 1998 New Product


Metrics


Kirin Brewery Co Limited Tokyo JAPAN December 1998 You Are What You Measure and Scientific


Studies of the Voice of the Customer


NEC Corporation Tokyo JAPA December 1998 Scientific Studies of the Voice of the Customer


University of California at Los Angeles Los Angeles CA February 1997 Research Development and


Engineering Metrics


Stanford University Stanford CA December 1996 Metrics to Value RDE


University of California at Los Angeles Los Angeles CA February 1997 Research Development and Engineering


Metrics


Duke University Durham NC Internal Customers and Internal Suppliers Nov 1995


University of Minnesota Minneapolis MN Voice of the Customer Internal Customers and Captive Suppliers


May 1995


Winter Retreat University of Florida Gainesville FL Internal Customers and Captive Suppliers December


1993







Product Development Association Boston Design and Marketing of New Products II Advances in Product


Development Management over the Last 13 Years May 1993


3M Minneapolis MN Incentives to Encourage Long-term Perspective and Customer Focus Workshop on


Towards World-class Research Development and Engineering Organization November 1992


Baxter Health Care Orange County CA The Voice of the Customer August 1992


TIMS College on the Practice of Management Science New Directions in Management Science Cambridge MA
The Voice of the Customer October 1991


IBM Inc Boca Raton FL Voice of the Customer for Performance Graphics May 1991


Kirin Brewery Company Ltd Tokyo JAPAN New Product Development and Customer Satisfaction and


Customer Needs April 1991


American Iron and Steel Institute Detroit MI Satisfing the Customer--Technical Issues February 1991


Warner Lambert Inc Mountain Laurel PA Communication Among RD and Marketing October 1990


Digital Equipment Corporation Maynard MA Voice of the Customer May 1990


Life Insurance Marketing and Research Association Inc 31st Research Planning Conference Boston MA The


House of Quality June 1989


University of Illinois Customer Driven Engineering April 1988


Marketing Science Institute and IBM Thornwood Educational Facility Quality through Customer Driven


Engineering April 1988


Harvard Business School Customer Driven Engineering Integrating Marketing and Engineering February


1988


Vanderbilt University Competitive Price and Advertising Strategies and Customer Driven Engineering


October 1988


Columbia University Price Positioning and Advertising Games To Equilibrate of Not Does it Pay to be Smart


May 1987


New York Marketing Modelers Club Would You Really Rather Have Buick Prelaunch Forecasting of New


Automobiles May 1987


M.I.T Applied Economics Competitive Product Selection and Advertising Models April 1987


Northwestern University Agendas and Consumer Choice August 1986


AMA Faculty Consortium on Marketing Strategy at the University Tennessee Knoxville Defender Analyses for


Competitive Strategy July 1986


Ohio State University Defensive and Competitive Strategy May 1986


Boston University Research in Competitive Strategy November 1985


Midwest Electronics Association Minneapolis MN New Products for High-Tech Firms October 1985







University of Pennsylvania Agendas and Consumer Choice August 1985


Herstein Institute Vienna Austria Competitive Strategy May 1985


Cadbury-Schweppes Birmingham England New Product Development and Defensive Strategy May 1985


Rhone-Poulenc and Aluminum Pechiney Paris France New Product Development April 1985


University of Michigan Defensive and Competitive Strategy February 1985


Marketing Science Institute Special Mini-Conference Defensive Marketing Strategies for Consumer Firms


September 1983


University of Chicago Graduate School of Business Chicago IL Agendas and Consumer Choice May 1984


European Institute for Business Administration INSEAD Fontainebleau FRANCE Agendas and Consumer


Choice June 1984


University of Connecticut Defensive Marketing Theory Measurement and Models April 1983


University of Osaka JAPAN Defensive Marketing Theory Measurement and Models August 1983


Kao Soap Ltd Tokyo JAPAN Defensive Marketing August 1983


Johnson Johnson Tokyo JAPAN Defensive Marketing August 1983


Analog Devices Inc Norwood MA New Product Development May 1982


University of Rochester Research Seminar Prelaunch Forecasting of New Consumer Durables April 1982


Frito-Lay Laboratory Dallas TX Marketing and for New Products October 1981


University of California at Los Angels Research Seminar Defensive Marketing Strategies July 1981


Purdue University Research Seminar Product Realization October 1979


Stanford University Research Seminar Product Realization October 1979


Elrick and Lavidge Inc Chicago Illinois Product Realization October 1979


Booz Allen and Hamilton Inc Chicago Illinois New Service Planning for Hospitals April 1979


Cornell University Research Seminar Intensity Measures of Consumer Preference February 1979


University of Rochester Research Seminar Product Realization Synthesis of Marketing and Economic Theory


December 1978


Region VI Center of Health Planning New Orleans LA Finding the Linkage Through Marketing August 1978


Nebraska Hospital Association Kearney NE Hospital Marketing Surveys May 1978


Executive Development Group Waterloo Management Education Centre Toronto Ontario Canada Designing


New Industrial Products February 1978







Academic Update Xavier University Graduate Program in Hospital and Health Administration Cincinnati OH
Designing Hospital Services Marketing Approach October 1977


The Hospital Marketing Workshop Ireland Educational Corporation Chicago Illinois Analyzing the Hospital


Markets January 1977 and May 1977


Association for College Unions International 1976 Fall Conference in Green Bay WI Keynote Speech


Deigning Successful Services Marketing Approach October 1976


University of Chicago Graduate School of Business Research Seminar Testing Probabilistic Models April


1976


Council for the Advancement and Support of Education Conference on Marketing Alumni Program New York


NY Keynote Speech February 1976


Presentations at Professional Meetings No published proceedings some co-presented or presented by co-author


Agent-based Models of Market Dynamics and Consumer Behaviour University of Surrey Guildford UK January


2006 Co-opetition for the Diffusion of Resistant Innovations Case Study in the Global Wine Industry using an


Agent-based Model with Rosanna Garcia Also presented at the American Marketing Associations Advanced


Research Techniques ART Forum in June 2006 at Monterrey CA


AMA Doctoral Consortium University of Maryland College Park MD July 2006 Creating Value Products and


Brands


Marketing Science Conference University of Pittsburgh Pittsburgh PA June 2006 Truth-telling Sleuthing


Game for Survey Research with Mm Ding


Marketing Science Conference University of Pittsburgh Pittsburgh PA June 2006 On Managerially Efficient


Experimental Designs with Olivier Toubia


Sawtooth Software Conference on Conjoint Analysis Delray Beach FL March 2006 Must Have Aspects vs Tradeoff


Aspects in Models of Customer Decisions with Michael Yee James Orlin Ely Dahan


AMA Doctoral Consortium University of Connecticut Storrs CT June 2005 The Virtual Customer


Marketing Science Conference Emory Atlanta GA June 2005 Direct Nonparametric Product Optimization


Using Interactive Genetic Algorithms with Kamal Malek and Kevin Karty


Marketing Science Conference Emory Atlanta GA June 2005 Non-Deterministic Polyhedral Methods for


Adaptive Choice-Based Conjoint Analysis Application to the Diffusion of the New Wine Cork with Olivier


Toubia and Rosanna Garcia


Marketing Science Conference Emory Atlanta GA June 2005 Greedoid-Based Non-compensatory Two-Stage


Consideration-then-Choice Inference with Michael Yee Jim Orlin and Ely Dahan


Marketing Science Doctoral Consortium Rotterdam The Netherlands June 2004 Research that Has Impact


Marketing Science Conference Rotterdam The Netherlands June 2004 Improving Choice-Based Polyhedral


Methods by Taking Response Error into Account with Olivier Toubia


Marketing Science Conference Rotterdam The Netherlands June 2004 The Dream Versus Reaity of CRM
with Glen Urban Eric Bradlow and Mahesh Kumar







Marketing Science Conference Rotterdam The Netherlands June 2004 Non-compensatory Consideration-then-


Choice Adaptive Conjoint Analysis with Michael Yee and James Orlin


AMA Doctoral Consortium Texas AM University College Station TX June 2004 Virtual Customer Initiative


AMA Advanced Research Techniques Forum June 2004 Conjoint Adaptive Ranking Database System


CARDS with Ely Dahan James Orlin and Michael Yee


AMA Doctoral Consortium University of Minnesota Minneapolis MN June 2003 The Review Process


Marketing Science Doctoral Consortium University of Maryland June 2003 Roots of Marketing Science


Thought with John Little


Marketing Science Conference University of Maryland June 12-15 2003 Individual-level Adaptation of Choice-


Based Conjoint Questions More Efficient Questions and More Accurate Estimation with Olivier Toubia and


Duncan Simester


Marketing Science Conference University of Alberta Canada June 28 2002 Configurators Utility Balance and


Managerial Use with Duncan Simester and Olivier Toubia


Marketing Science Doctoral Consortium University of Alberta Canada Helping Managers Structure and Make


Decisions June 27 2002 Founding Consortium


Marketing Science Conference University of Alberta Canada June 28 2002 Adaptive Choice-Based Conjoint


Analysis with Polyhedral Methods with Duncan Simester and Olivier Toubia


Advances in Marketing Research and Modeling The Academic and Industry Impact of Paul Green Wharton


Philadelphia PA May 2002 New Methods of Data Collection and Estimation Using Polyhedral Estimation


Techniques


Production and Operations Management Society POMS Conference 2002 High Tech POM San Francisco CA
April 2002 The Virtual Customer with Ely Dahan


Product Development Association PDMA International Research Conference Santa Clara CA October 2001


The Virtual Customer with Ely Dahan


New England Marketing Conference Cambridge MA September 2002 Fast Polyhedral Adaptive Conjoint


Estimation with Ely Dahan Duncan Simester and Olivier Toubia


Marketing Science Conference Wiesbaden Germany July 2001 Empirical Test of Web-based Conjoint Analysis


Including ACA Efficient Fixed Designs Polyhedral Methods and Hybrid Methods with Ely Dahan Duncan


Simester and Olivier Toubia


Marketing Science Conference Wiesbaden Germany July 2001 Evaluation of Fast Polyhedral Adaptive Conjoint


Estimation with Duncan Simester and Olivier Toubia


The 12th Annual Advanced Research Techniques Forum Amelia Island Florida June 2001 The Virtual


Customer Communication Conceptualization and Computation with Ely Dahan


AMA Doctoral Consortium University of Miami June 2001 Role of Technology in Marketing


Marketing Science Conference UCLA June 2000 Applications of the Metrics Thermostat







Marketing Science Conference UCLA June 2000 The Virtual Customer with Ely Dahan and Duncan


Simester


Marketing Science Institute Marketing Metrics Workshop Washington D.C October 1999 Metrics for New


Product Development Making Agency Theory Practical Plenary Speaker


Marketing Science Conference Syracuse NY May 1999 Balancing Customer Input Speed to Market and


Reduced Cost in New Product Development What is the Most Profitable Strategy


ICRMOT Conference on Technology Alliances and New Product Development Cross-cultural Perspective


Mishima JAPAN December 1998 You Are What You Measure


AMA Doctoral Consortium Athens Georgia August 1998 Quantitative Advances in Marketing Models


AMA Winter Educators Conference Austin TX February 1998 Plenary Speaker New Challenges in the


Marketing-Product Development Interface


AMA Doctoral Consortium Cincinnati OH August 1997 Working with Industry


Marketing Science Conference Berkeley CA March 1997 Cultivating Technological Managers for Customer


Expertise


Marketing Science Institute Conference on Interfunctional Interfaces The Management of Corporate Fault Zones Palo


Alto CA December 1996 Multi-Stage Modeling of RD/Marketing Interfaces in New Product Development


Marketing Science Conference Berkeley CA March 1997 Cultivating Technological Managers for Customer


Expertise


Envisioning the Future on Internet Marketing Research and Strategy Implications M.I.T September 1996 Agents and


Intermediaries Roles Trust and Value


Can RD be Evaluated on Market-Driven Criteria with Florian Zettelmeyer Marketing Science Conference


University of Florida Gainesville March 1996


Information Acceleration with Glen Urban William Quails Bruce Weinberg Jon Bohlmann and Roberta


Chicos Wharton Conference on Innovation in Product Development Philadelphia PA May 1995


Metrics by Which Managers Evaluate RD Groups with Florian Zettelmeyer Association of Consumer


Research Boston MA October 1994


Satisfying the Internal Customer with Birger Wernerfelt and Duncan Simester Marketing Science Conference


University of Arizona Tucson AZ March 1994


Customer-Satisfaction Based Incentive Systems AMA Educators Conference Boston MA August 1993


Marketing in the l990s Emerging Issues AMA Doctoral Consortium University of Illinois August 1993


Quality Function Deployment and the Voice of the Customer Pharmaceutical Management Science Association


Phoenix AZ May 1993


In World of Active Time-constrained Customers How Can Firm be the Great Communicator with Birger


Wernerfelt Marketing Science Conference Washington University St Louis MO March 1993


Customer Needs Customer Satisfaction Sales and Profit with Birger Wernerfeit Ronit Bodner and Duncan







Simester ORSA/TIMS Joint National Conference San Francisco CA November 1992


Customer Satisfaction and Employee Rewards with Birger Wernerfelt Ronit Bodner and Duncan Semester


Marketing Science Conference London England June 1992


Information Acceleration and Preproduction Forecasting of Electric Autos with Glen Urban and Bruce


Weinberg Marketing Science Conference London England June 1992


The Voice of the Customer and Customer Satisfaction ORSA/TIMS Joint National Meeting Anaheim CA
October 1991


Modeling Marketing Phenomena AMA Doctoral Consortium University of Southern Calif August 1991


Relationship of Satisfaction to Customer Needs and to Market Share 1st Congress on Customer Satisfaction and


Market-Driven Quality American Marketing Association Orlando FL May 1991


Time Flies When Youre Having Fun How Consumers Allocate Their Time When Evaluating Products with


Bruce Weinberg Glen Urban and Miguel Villas-Boas Marketing Science Conference Wilmington DL March


1991


Information Acceleration and Preproduction Forecasting of New Autos with Glen Urban and Bruce Weinberg


Marketing Science Conference Wilmington DL March 1991


Beyond Quality Function Deployment ORSA/TIMS Joint National Meeting Philadelphia PA October 1990


Conference-wide Tutorial


Competitive Marketing Strategies Operations Research 1990 Osterreichische Gesellschaft fur Operations


Research Vienna Austria August 1990 Invited Speaker


New Product Development Quantitative Analysis of Interfunctional Communication with Abbie Griffin


Marketing Science Conference Urbana IL March 1990


Integrated Product Development New Methodological Developments with Abbie Griffin Marketing Science


Conference DurhamN.C March 1989


Customer Driven Engineering with Gregory Cirmak and Robert Klein ORSA/TIMS Joint National Meeting


Washington D.C April 1988


Competitive Advertising and Pricing in Duopolies with Birger Wernerfelt Marketing Science Conference


Seattle Washington March 1988


Customer Driven Engineering with Abbie Griffin Marketing Science Conference Seattle Washington March


1988


Customer Needs Visions of Design Practices for the Future Newton MA October 1987


Effective Strategies in Oligopoly with Peter Fader ORSA/TIMS Joint National Meeting Miami Beach Florida


November 1986


Competitive Strategy Contest Result and Analysis with Peter Fader Marketing Science Conference Dallas


TX March 1986


The PC As Tool to Teach Complex Marketing Science Concepts Marketing Science Conference Dallas TX
March 1986







The Coming Revolution in Marketing Theory Plenary Speaker European Marketing Conference Bielefeld West


Germany April 1985


Defensive Strategy Confer on Economics of the Firm Universite de Paris Nanterre France April 1985


Competitive Marketing Strategies Marketing Science Conference Nashville Tennessee March 1985


Developing New Product Management Past Progress Current Efforts Current Needs Panel Marketing Science


Conference Nashville Tennessee March 1985


Testing Competitive Marketing Structures Theory and Applications with Glen Urban ORSA/TIMS Joint


National Meeting Dallas TX November 1984


Competitive Strategy ORSA/TIMS Joint National Meeting Dallas Texas November 1984


Forecasting Automobile Sales An Application of Value Priority Algorithm with Glen Urban John Roberts


and John Dabels TIMS XXVI International Meeting Copenhagen Denmark June 1984


Consumer Durables The Actual Consumer Budgets Compared to the Value Priority Model with Glen Urban


Marketing Science Conference Chicago Illinois March 1984


Defensive Strategy Models Application and Predictive Text with Steven Gaskin and Karl Irons ORSA/TIMS


Joint National Meeting Orlando Florida November 1983


New Product Research Focus on Defensive strategies Roundtable Program ORSA/TIMS Joint National


Meeting Orlando FL November 1983


Intensity of Preference with Steven Shugan ORSA/TIMS Joint National meeting San Diego CA October


1982


Measurement Error Theories for von Neumann-Morgenstern Utility Functions with Jehoshua Eliashberg


ORSA/TIMS Joint National Meeting San Diego CA October 1982


Consumer Preference Models Axioms and Statistics ORSA/TIMS Joint National Meeting Houston Texas


October 1981


Economic Models of Consumer Behavior panel discussion ORSA/TIMS Joint National Meeting Houston


Texas October 1981


Defensive Marketing Strategies Part II with Steven Shugan ORSA/TIMS Joint National Meeting Houston


Texas October 1981


Agendas and Choice Probabilities with Amos Tversky Association of Consumer Research St Louis Missouri


October 1981 and Special Conference on Choice Theory Durham North Carolina June 1981


Strategic Response to Competitive New Products with Steven Shugan ORSAITIMS Joint National Meeting


Toronto Ontario Canada May 1981


Applications of Dynamic Semi-Markov Model of Consumer Choice with Ken Wisniewski ORSAITIMS Joint


National Meeting Colorado Springs Colorado November 1980


Models of Consumer Behavior panel discussion ORSA/TIMS joint National Meetings Colorado Springs


Colorado November 1980







Dynamic Semi-Markov Models of Consumer Behavior with Ken Wisniewski TIMS International Conference


on Marketing Paris June 1980


Profit Maximizing Perceptual Positioning with Patricia Simmie TIMS International Conference on Marketing


Paris June 1980


An Error Theory for von Neumann-Morgenstern Utility Assessment with Jehoshua Eliashberg ORSA/TIMS


Joint National Meeting Washington D.C May 1980


Defender Defensive Strategies Against New Products with Steven Shugan ORSA/TIMS Second Special


Interest Conference on Marketing Measurement and Analysis Austin Texas March 1980


Adaptive Control of New Product Launches with Ken Wisniewski ORSA/TIMS Joint National Meeting


Milwaukee Wisconsin October 1979


The Value of Up-front Research in New Products with Glen Urban TIMS International Meeting Honolulu


Hawaii June 1979


Methods for Computing Probabilities of Choice with Steven Shugan TIMS International Meeting Honolulu


Hawaii June 1979


Forecasting and Improving the Adoption of New High Technology Products with Pat Lyon ORSA/TIMS Joint


National Meeting New Orleans Louisiana May 1979


Methodology for Product Realization Multi-method Procedures with Patricia Simmie ORSA/TIMS Joint


National Meeting Los Angeles California November 1978


Searching for Marketing Segments with Ken Wisniewski ORSAITIMS Joint National Meeting New York


New York May 1978


P.A.RI.S An Interactive Market Research System with Steven Shugan ORSA/TIMS Joint National Meeting


New York New York May 1978


Extended Conjoint Analysis with Steven Shugan ORSA/TIMS Joint National Meeting Atlanta Georgia


November 1977


Consumer Preference Functions Theory Measurement Estimation and Application with Steven Shugan


ORSA/TIMS Joint National Meeting Atlanta Georgia November 1977


Measuring Consumer Preferences for Health Care Plans with Glen Urban ORSA/TIMS Joint National


Meeting San Francisco California May 1977


Improved Transportation Design with Consumer Response Models An AMTRAK Example with Frank


Koppelman ORSA/TIMS Joint National Meeting Miami Florida November 1976


Comparison of Statistical and Direct Multiattribute Utility Assessment Procedures with Glen Urban
ORSA/TIMS Joint National Meeting Las Vegas Nevada November 1985


Measuring Consumer Preferences An Axiomization for Describing Choice ORSA/TIMS Joint National Meeting


Las Vegas Nevada November 1975


Modeling Consumer Response to Innovations Milwaukee Chapter of ORSA/TIMS November 1985


Chicago Chapter of ORSA/TIMS December 1975







Modeling Decisions of Choice Among Finite Alternatives Applications to Marketing and to Transportation


Demand Theory ORSA/TIMS Joint National Meeting San Juan Puerto Rico October 1974


An Efficient Model for Planning Bus Routes in Medium Sized Communities ORSA/TIMS Joint National


Meeting San Diego CA November 1973


Professional Affiliations


The Institute for Operations Research and Management Science


American Marketing Association


Product Development and Management Association Certified New Product Development Professional


Association for Consumer Research


Professional Services


Secretary INFORMS Society of Marketing January 2002 December 2005 Founding Officer


Advisory Board Sloan Management Review 2000- present


Advisory Council INFORMS College of Marketing 1994 2002


Council of The Institute of Management Sciences 1987 1989


Associate Editor for Marketing Management Science 1980 1981


Department Editor for Marketing Management Science 1982 1988


Editor-in-Chief Marketing Science 1989 1994


Editorial Advisory Board Sloan Management Review 2000-present


Area Editor Journal of Marketing Research April 2006 present First time in journal history that Area Editors


have been appointed


Editorial Boards Marketing Science 1980 1988 Editor 1989-1995 2003- present including acting Area Editor


Journal of Product Innovation Management 1997 present Journal of Marketing 2005- present outstanding


reviewer 2006 European Management Journal advisory 1998 present


Reviewer Advances in Consumer Research Applications in Management Science European Journal of Research


in Marketing Journal of the Academy of Marketing Science Journal of Consumer Research Journal of Marketing


Journal of Marketing Research Journal of Mathematical Psychology Journal of Product Innovation Management


Management Science Marketing Science Operations Research Review of Marketing Sloan Management Review


Transportation Research Record Transportation Science AMA Dissertation Prize AMA Educators Conference


American Institute of Decision Sciences Dissertation Prize Nicholson Dissertation Prize Marketing Science


Institute Dissertation Award Product Development Management Association Dissertation Prize Prentice-Hall


Books National Science Foundation


Conference Chairman Conference Chair Profitable Customer-Driven Organizations Developing the Blueprint


Management Roundtable May 1994


Segment Chairman Non-traditional Models of Consumer Preference and Choice Adaptive Preference and Estimation







Optimizing Product Design and Customer Targeting Obtaining Information From or About


Consumers Atlanta GA 2005 co-chair four sessions


TIMS International Meeting Copenhagen Denmark June 1984 two sessions


TIMS College of Marketing Houston Texas October 1981 twelve sessions


TIMS College of Marketing Milwaukee Wisconsin October 1979 five sessions


American Marketing Association Educators Conference Chicago Illinois August 1978 three


sessions


INFORMS Marketing Science Conference Atlanta GA June 2005 four sessions


Session Chairman INFORMS Previously named ORSA or TIMS


Virtual Customer Initiative Rotterdam The Netherlands 2004


New Approaches to Mapping University of Maryland 2003


The Virtual Customer University of Alberta Canada 2002


The Virtual Customer Wiesbaden Germany 2001


Building Competitive Advantage Through Product Quality and RD Gainesville FL 1996


Customer Satisfaction and Its Role in Global Competition San Francisco CA 1992


Competitive RD Washington D.C April 1988


Competitive Marketing Strategy St Louis Michigan November 1987


Competition in Multiattributed Spaces Atlanta Georgia November 1985


Marketing Consumer Measurement Copenhagen Denmark June 1984


Marketing Dynamic Structures Copenhagen Denmark June 1984


Product Policy Orlando Florida November 1983


Product Policy San Diego California October 1982


New Product Introduction and Defense in Competitive Environments Detroit Michigan April


1982


New Product and Product Policy Models Houston Texas October 1981


New Product Models Toronto Ontario Canada May 1981


Models of Consumer Behavior Colorado Springs Colorado November 1980


New Product Realization and Selection Los Angeles California November 1978







Session Chairman Association of Consumer Research


Mathematical Theories of Consumer Behavior St Louis Missouri October 1981


Committee Memberships


Editor Selection Committee chair Marketing Science INFORMS College of Marketing 2001 2004


Editor Selection Committee Journal of Marketing Research American Marketing Association 1999


Conference Steering Committee Duke Invitational Symposium on Choice Modeling and Behavior June 1993


Editor Selection Committee Management Science TIMS


Founding Committee for Marketing Science TIMS College of Marketing 1979 1982


Management Science Roundtable TIMS 1982.- 1988


Marketing Strategy Steering Committee Marketing Science Institute 1983 1984


Organizing Committee for Conference on Economics of the Firm April 1985 Universite de Paris Nanterre


Organizing Committee for 1985 Conference in Bielefeld West Germany European Marketing Academy


Publications Committee 1980 1982 Operations Society of America


Scientific Committee for 1986 Conference in Helsinki Finland


Student Affairs Committee 1978 1979 Operations Society of America


Litigation Consulting on behalf of deposition testimony tcourt commission or arbitration testimony


American Multi-Cinema Inc American Movie Classics Company Inc. et at Confusion


Amway Procter Gamble Damages


Berlex Biogen Inc Damages


Blue Mountain Arts Susan Polis Schutz and Stephen Schutz Hallmark Card Inc Trade Dress


James And Lisa Camenson et at Milgard Manufacturing Inc et al Class action


Comm-Tract Corp Northern Telecom Inc Advice only


Computer Aid Inc Hewlett Packard damages


Creative Laboratories Inc Apple Computer Inc Intellectual Property


CTC Communications Corporation Bell Atlantic Corporation Damages


EPD Curtis Product Confusiont


Stephen Gallagher et al State Farm Mutual Automobile Insurance Company e.t al Class Action


Geico Google and Overture Services Yahoo Inc Trademark Infringement


Gillette Johnson Patent Infringement


Heublein vs Seagrams and Gallo Liability


Hewlett-Packard Inc Factory Mutual Insurance Company Insurance Coverage







Intel Advanced Micro Devices Damages


Corp db/a Beckett Apothecary Wyeth-Ayerst Laboratories Inc and American Home Products


Corporation Class Action


Jerry Jacobs et at Osmose Inc et at Class Action


Jay Kordich et at Salton Maxim Housewares Inc et at Trademarkt


Lendinglree Inc The Gator Corporation Intellectual Property


Lotus Borland Damages


Marvin Lumber and Cedar Company PPG Industries Inc et al Survey Design


MasterCard International Inc First National Bank of Omaha Product Confusion


Mayo Foundation Mayo Health Facilities Product Confusiont


Mead Johnson Nutritionals unnamed party False Advertising


Merck Co Lanham Act Advice


In Re Microsoft Corporation Antitrust Litigation Multi-district Litigation


Pacific Belt Telephone Company in New Regulatory Framework Review of Customer Satisfaction before the


California Public Utility Commissiont


Pfizer Consumer Healthcare Lanham Act Advice


Procter Gamble Amway Liability and Damagest


Putnum Fund Trustees Investment Fraud advice on market research


Ram Broadcasting Inc Cellular Telephone Filings


RealPlayer Inc Microsoft Corporation Anti-trust


Roberts et al Enterprise Rent-a-Car Company of Boston Inc


Barbara Schwab et at Philip Morris USA Class Action


SoundExchange Inc Sirius Satellite Radio and XM Satellite Radio Rate setting Copyright Royalty Board


State of Colorado et at Warner Chilcott HoldingsCompany III Ltd et al Antitrust


State of Florida and Plaintiff States Antitrust Litigation for Disposable Contact Lenses Survey Analysis


Stipic et at Behr Process Corporation and Masco International Class Action


Straumann Company Lifecore Biomedical Inc Product Confusion


Sun Microsystems Inc Microsoft Corporation Anti-trust


Tivo Inc Echostar Communications Corporation et al


Tropicana Products Inc Vero Beach Groves Inc Lanham Actt


Wal-Mart Stores Inc and other retailers Mastercard International Inc Liability and Damages Antitrust


We Media Inc We Womens Entertainment LLC Product Confusion


Marketing Marketing Research and Product Development Consulting


American Home Foods Inc American Airlines American Hospital Supply Corporation Analog Devices mc


Andersen Consulting Inc Accenture Applied Marketing Science Inc A.T.T Avon Barton-Aschmann







Associates Baxter Cardiovascular Group Booz Allen Hamilton Inc Cambridge Systematics Inc Colgate-


Palmolive Costello Associates Inc Curtis Manufacturing Inc Economics Laboratories Inc Elrick and Lavidge


Inc Evanston Hospital Evanston Illinois and Schaumburg Illinois Transportation Planning Fidelity


Investments Frenchs Inc G.D Searle Inc General Foods Inc General Motors Inc Buick Division Chevrolet


Division Marketing and Product Planning Gillette IBM Inc Information Resources Inc Johnson Johnson


Kodak Macromedia Inc Management Decision Systems Inc MIAIR/C Inc Merck Inc Navistar International


Inc Pacific Gas and Electric Company Pepsi-Cola Inc Polaroid Procter Gamble Company Product Genesis


Inc RAM Broadcasting Inc Regional Transportation Authority Richardson-Vicks Inc Southern Company


Services Inc Time-Life Books Volunteers in Technical Assistance and Wyeth-Ayerst Laboratories Inc Co


founder principal and board member Applied Marketing Science Inc Advisory Board Affinnova Inc


M.I.T Committee Work


Committee on the Undergraduate Program 2003 present


MIT Sloan Committee on Educational Technology 2004 present


Center for Innovation in Product Development


Leader Virtual Customer Initiative 2000 present


Research Director 1997 2000


Center for Transportation Studies 1981 1982


Master of Science in Transportation Committee


Committee to Investigate Sloan-Logo Research Notes chair 200 1-2002


Associated Faculty Committee to Review the Organizational Learning Center 1995


Dean Search Committee Sloan School of Management 1993


Building Committee for the ES Expansion 1992 Ad Hoc


Executive Educational Programs Committee 1983 1985 1998-1999


Faculty Council 1999 present


International Center on Research for the Management of Technology


Co-Director 1993 2000


Joint Steering Committee 1990- 1993


Management Science Area MIT Sloan School of Management


Area Head 2005- present







Chairman of Subcommittee on Peer Group Comparisons 1981 1982


Committee on Management Science Curriculum Redesign 1982 1983


Marketing Group Head 1986 1988 2003


Management of Technology Program Committee 2001- 2003


Masters Program Committee MIT Sloan School of Management 1980 1987


Chairman Subcommittee On Placement 1981 1982


Core Curriculum Reassessment Committee 199 1-1992


Core Curriculum Implementation Committee 1992-1994


Subcommittee on the Management Science Core 1982 1983


Operations Research Center


Admissions Committee 1981 1982


Associated Faculty 1980 present


Operations Research Committee 2001- present


Presidents Committee 1984


Personnel and Policy Committee MIT Sloan School of Management Executive Committee 2005 present


Chair of ad hoc committees for reappointment promotion and tenure 1983 present


Member of ad hoc committees for reappointment promotion and tenure 1981 present


Symposium Director Marketing Center Sloan School of Management M.I.T 1981 1982


Zannetos Dissertation Award Committee Sloan School of Management M.I.T 1981-82 1996-97 chair 1997-1998


M.I.T Subjects Taught sometimes multiple sections


15.810 Marketing Management Core Spring 1990 1991 1992 1993 1994 1995 1997 1998 1999 2001


2004 2005 2006 Fall 1999 2006


Teaching awards listed on page of vita


15.812 Marketing Management Fall 1981 1982 1984 1985 1986 Spring 1981 1984 2006


15.8 13 Marketing Management in Public Sector Fall 1980


15.814 Marketing Mgmt Mgmt of Technology Fall 1988 1993 1999 2001


15.820 Advanced Marketing Management Spring 1990


15.828 New Product Development Spring 1981 1982 1989 Fall 1982 1984 1985


15.838 Ph.D Seminar Various Topics Spring 1986 1997 2002 2006







15.839 Marketing and Statistics Workshop Spring 1982 Fall 1982 1984


15.TH4 Thesis Project on Competitive Strategy Spring 1985 1986


Summer Session ILP and External Executive


A.T.T Course on New Product Development 1986


European Institute for Business Administration INSEAD European Marketing Programme 1985


Greater Boston Area Executive Program 1982 1983


M.I.T Civil Engineering Demand Theory 1980 1981 and 1982


M.I.T ILP Marketing Strategy and Models in the Information age 1983


M.I.T Management of RD 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999


M.I.T Marketing Science Symposium 1981 1982 1983 1984 1985 1986 1987 1988


M.I .T./M.I .P Executive Program 1992


M.I.T New Product Development 1997


Pedagogical Developments


In 1990 and 1991 Prof John Little and redesigned the core curriculum in Marketing Management and


taught the course to the entire Masters class As structured the course builds upon the strengths of M.I.T


international strong disciplinary base functional integration and information technology and combines case


studies problem assignments and lectures in an eighteen-session course


In the 1991-1992 was part of committee of six faculty members that redesigned the core curriculum at the Sloan


School supervised the voice-of-the-customer analyses of students and recruiters and encouraged the committee to


design program that these customers would find exciting The new core was implemented in the 1993-1994


academic year Student satisfaction increased significantly


Teaching Notes


Note on Defensive Marketing Strategy 2005 for 15.810 Marketing Management


Note on Product Development 2005 for 15.810 Marketing Management


Note on the Voice of the Customer 2005 for 15.810 Marketing Management


Note on Consumer Behavior 2005 for 15.8 10 Marketing Management


Note on Life Cycle Diffusion Models 2005 for 15.810 Marketing Management


Note on Engineering Product Design 2006 for 15.8 10 Marketing Management


Note on Conjoint Analysis 2007 for 15.8 10 Marketing Management







Thesis Supervision


Sloan School of Management Masters Theses


Hafiz Adamjee joint with John Scaife The Face of the Customer The Use of Multimedia in Quality Function


Deployment 1993 This product was subsequently commercialized and was finalist for the New Media


Invision 1994 Multimedia award at COMDEX/Spring 94


Ramay Akras Competitive Strategy in the Marketing of Small DDP Computers an Analysis of Emerging Price


and Product Position Patterns 1986


Frederic Amerson Strategic Marketing Simulation Improvements to the Enterprise Integrating Exercise


1989


Andrew Anagnos joint with Karen Van Kirk Framework for Analyzing Quality in the News Media 1991


Allen Aerni Measurement of Customer Satisfaction 1994


Joel Berez An Investigation of Decision Hierarchies 1981


Harel Beit-on Competitive Strategy for Small Business Jet Aircraft 1985


Willy Biberstein SDM Program Framework for Customer Interaction Throughout the Automotive Product


Development Process February 2002


Andre Borschberg joint with Webb Elkins Defensive Marketing Strategy Its Application to financial Decision


Support System Reader 1983


Philippe Bosquet European Airline Deregulation Defining Air Frances Strategy for the 1990s Reader 1989


Jill Christians joint with Cheryl Duckworth Expectations and Customer Satisfaction Market Research


Study for Plimoth Plantation Reader 1994


Poh-Kian Chua MOT ProgramRDE Metrics Shaping the Outcomes of Your RDE Investment 1998


Leslie Cooper The Structure of Recruiter Needs at the Sloan School of Management Quantitative


Assessment 1992


Teruyuki Daino Sloan Fellows Program How Leading Company Can Overcome Competitive Challenge


Case Study of Anheuser-Busch Company 1998


Laura Donohue Software Product Development An Application of the Integration of RD and Marketing via


Quality Function Deployment 1990


Cheryl Duckworth joint with Jill Christians Expectations and Customer Satisfaction Market Research


Study for Plimoth Plantation Reader 1994


Webb Elkins joint with Andre Borschberg Defensive Marketing Strategy Its Application to Financial Decision


Support System Reader 1983


Rasheed El-Moslimany LFM Program Getting Value from the Value Chain ComfortChoice Co-Advisor June


2002


Julio Faura MOT Program Contribution to Web-based Conjoint Analysis for Market Research 2000







Richard Feldman Decision Support Systems for Forecasting Communications in the Home Reader 1985


Anders Fornander The Continuing Operating System Battle in the Personal Computer Industry Reader


1994


Carl Frank MOT Program Metrics Thermostat for Strategic Priorities in Military System Acquisition Projects


2000


Mihaela Fulga Competitive Pricing and Positioning Strategies in the Dating Service Market 1986


Steven Gaskin Defender Test and Application of Defensive Marketing Model 1986 1st Place Brooks


Award


Peter Goettler Pre-market Forecasting Model of New Consumer Durables Development and Application


Reader 1986


Patti Goldberger Competitive Strategy in the Market for Running Shoes 1985


Akhil Gupta The Personal Computer Industry Economic and Market Influences on Product Positioning


Strategies 1986


Michael Halloran joint with Marc Silver Defensive Marketing Strategy Empirical Applications 1983


Carla Heaton Competitive Strategy in the Facsimile Market 1985


Judith Hee Determining Manufacturers Coupon Strategies Reader 1981


Jonathan Higginson Understanding Dependencies in Research and Development at the Charles Stark Draper


Laboratory 1997


Scott Hill Correlation of Core Competencies with Market-Driven or Self-Guided Research 1995


Dan lsaacs Competitive Pricing and Positioning Strategies in the Imported Beer Marketing 1986


Francois Jacques Marketing Strategies in Innovative Industries The Case of Package/Document Delivery


Services Co-Advisor 1985


Lawrence Kahn Competitive Positioning Study of Recruiters and Employers Perceptions of the Sloan School


of Management 1982 Honorable mention Brookes Thesis Prize


Darcy Kay Competitive Strategy for Anti-arthritic Drugs 1985


Young J00 Kim MOT Program RD Management Applications of The Dynamic Metrics Framework 1998


Sidney Kriger The Effect of Quality Function Deployment on Communications of the New Product


Development Teams 1989


Yasuke Kume New Marketing Strategy of Telecommunications in Japan Reader 1981


Elvind Lange Measuring Market Response to Marketing Mix Variables Using Dynamic Modeling and Its


Implications for Brand Strategy Reader 1981


Stephen Langhans Defensive Marketing Strategy Consumer Semi-Durable Case Example 1983







In-Kyu Lee Evaluating System for the Upstream Center of RD for being Market-Oriented in Consumer


Electronics Company 1995


Michael Leslie joint with Joel Wachtler Methodology for Making International Marketing Mix Decisions


Reader 1985


Kit Mee Lim Competitive Strategy among Companies Offering Credit Cards Reader 1985


James Lutz Competitive Marketing Strategy in the CAD Marketplace 1985


Larry Lyons Forecasting the Impact of Competitive Entries on Sales of New Consumer Durable Reader


1984


Arpita Majundar SDM Program Strategic Metrics for Product Development at Ford Motor Company 2000


Catherine Manion Survey of Customer Satisfaction Incentive Systems for Salespersons 1993


Maureen Matamoros Information Overload Reader 1986


Meghan McArdle LFM Program Internet-based Rapid Customer Feedback for Design Feature Tradeoff


Analysis co-Advisor 2000


Fernando Motta Competitive Strategy Among Panamanian Banks 1985


Neil Novich Price and Promotion Analysis Using Scanner Data Reader 1981


Kenji Nozaki Marketing and Technology Strategy for the Japanese Architectural Design Company 1989


Seiji Nozawa Voice of the Customer Analysis in the Japanese Beer Market 1997


Minho Park MOT Program RD Matrix at LG Electronics 1997


Stephen Pearse Production and Sales Forecasting Case Study and Analysis Reader 1982


Ning Peng An Exploration of the Impact and Success of Customer Satisfaction Programs 1994


Homer Pien MOT Program Competitive Advantage through Successful Management of RD 1997


Susan Poulin Defensive Strategy in the Automatic Test Equipment Industry 1984


Jill Roberts MBA Recruiters Needs Voice of the Customer Analysis 1992


Lisa Gayle Ross Voice of the Customer Analysis of M.B.A Schools The Student Segment 1992 Lisa


was runner-up for the George Hay Brown Marketing Scholar of the Year in 1992


John Scaife joint with Hafiz Adamjee The Face of the Customer The Use of Multimedia in Quality Function


Deployment 1993 See award listed under Adamjee


Paul Schoidtz Advertising Price and Positioning Equilibria 1986


Hongmei Shang Simulation Analysis of Optimal Task Assignment for Growing Managers from RD Labs


February 2000







Rosemarie Shield Competitive Pricing and Positioning Strategies in the Chromatographic Instruments Market


1986


Jon Silver joint with John Thompson Jr Beta-binomial Analysis of Customer Needs -- Channels for Personal


Computers 1991 1st Prize Brooks Award


Marc Silver joint with Michael Halloran Defensive Marketing Strategy Empirical Applications 1983


Lisa Silverman An Application of New Product Growth Modeling to Automobile Introductions 1982


Sheryl Sligh An Assessment of the Analog Modem Market 1991


Jamie Smith Industrial Buying Process of Pension Funds for Real Estate 1982


Yoshihito Takahashi MOT Analysis of Strategy in an Ethical Drug Industry Reader 2000


Genevieve Tchang Methodology for Planning and Evaluating External Relations at Business Schools Reader


1982


John Thompson Jr joint with Jon Silver Beta-binomial Analysis of Customer Needs--Channels for Personal


Computers 1991 1st Place Brooks Award


Mullin Traynor The Dissemination and Adoption of New Technology Control Datas Computer-Based


Training System Plato and the Electric Utilities 1982


Karen Van Kirk joint with Andrew Anagnos Framework for Analyzing Quality in the News Media 1991


Joel Wachtler joint with Michael Leslie Methodology for Making International Marketing Mix Decisions


Reader 1985


Tamao Watanabe Customer Analysis of the U.S Cardiovascular Drug Market Focusing on Physicians Drug


Choice 1991


Stephen Weise Expert Decision Support Systems for Marketing Management Reader 1986


Nancy Werner Competitive Price and Positioning in the Integrated Office Automation Systems Market 1986


Julie Wherry Pre-Test Marketing Its Current State in the Consumer Goods Industry and Its Effect on


Determining Networked Good 2006


Au Yalcin The Potentials and Limitations of Customer Satisfaction Indices in Captive Customer-Supplier


Environments 1995


Sandra Yie The Core Curriculum at Sloan Establishing Hierarchy of Needs 1992


Judy Young Responsive Marketing Strategy at ATT 1982


Aeronautics SM Theses


Keith Russell LSI Reengineering Metrics Systems for Aircraft Sustainment Teams Metrics Thermostat for


Use in Strategic Priority Management February 2001


Electrical Engineering SB and M.Eng Theses







Chan Christine Eng Measuring Non-Monetary Incentives Using Conjoint Analysis Co-Advisor


1999


Emily Hui M.Eng Application of Polyhedral Conjoint Analysis to the Design of Sloans Executive Education


Programs June 2003


Brian Miller Verification of Price Equilibria Based on Non-Zero Conjectural Variation 1986


Mechanical Engineering Masters Theses


Burt LaFountain An Empirical Exploration of Metrics for Product Development Teams 1999


Tina Savage The Virtual Customer Distributed Methodology for Linking Product Design and Customer


Preferences Co-Advisor 1998


Operations Research Center Master Theses


Jeffrey Moffit ORC Applying the Metrics Thermostat to Naval Acquisitions for Improving the Total Ownership


Cost Effectiveness of New Systems 2001


Olivier Toubia ORC Interior-point Methods Applied to Internet Conjoint Analysis February 2001 Co
Advisor


Urban Studies Masters Theses


Marijoan Bull Affirmative Fair Housing Marketing Committee Member 1982


Barry Cosgrove Marketing Analysis for the Brockton Area Transportation Authority Committee Member


1981


Sloan School of Management Ph.D Theses


Makoto Abe Marketing Mix Model Developed from Single Source Data Semiparametric Approach


Committee member August 1991 Abe is on the faculty at the University of Tokyo


Peter Fader Effective Strategies in Oligopolies Chairman February 1987 Sloan School of Management


Zannetos Prize 1st Place Fader is on the faculty at the University of Pennsylvania


Fred Feinberg Pulsing Policies for Aggregate Advertising Models Committee Member August 1988 Feinberg


is on the faculty of the University of Michigan


Dave Godes Friend or Foe The Relationship Between Learning and Incentives and two additional essays in


marketing June 2000 Committee Member Primary advisor on listed essay Zannetos Prize 1st Place Godes is


on the faculty of the Harvard Business School


Abbie Griffin Functionally Integrated New Product Development Improving the Product Development Process


Through Linking Marketing and Technology Development Chairman June 1989 Griffin is on the faculty at the


University of Illinois and was editor of Journal of Product Innovation Management from 1997-2003 Frank Bass


Dissertation Award INFORMS


Gurumurthy Kalyanaram Empirical Modeling of the Dynamics of the Order of Entry Effect on Market Share Trial


Penetration and Repeat Purchases for Frequently Purchased Consumer Goods Committee Member March 1989
is on the faculty at the University of Texas Dallas


Eriko Kitazawa Customer Satisfaction at Japanese Utility Franchises Committee Member 1996







John Roberts Multiattributed Utility Diffusion Model Theory and Application to the Prelaunch Forecasting


of Autos Committee Member February 1984 Roberts is on the faculty at the University of New South Wales


Australia


Duncan Simester Analytical Essays on Marketing Committee Member June 1993 Sloan School of


Management Zannetos Prize Honorable Mention Simester is on the faculty of M.I.T


Olivier Toubia New Approaches to Idea Generation and Consumer Input in the Product Development Process


June 2004 Toubia is on the faculty of Columbia University Frank Bass Dissertation Award INFORMS
2005 John Howard Dissertation Award AMS 2005


Miguel Villas-Boas On Promotions and Advertising Policies Strategic Approach Committee member


February 1991 Villas-Boas is on the faculty at the University of California Berkeley


Bruce Weinberg An Information-Acceleration-Based Methodology for Developing Preproduction Forecasts for


Durable Goods Design Development and Initial Validation.t Committee Member August 1992 Weinberg


was on the faculty at Boston University


Florian Zettelmeyer Three Essays on Strategic and Organizational Uses of Information in Marketing Committee


Member Zettelmeyer is on the faculty of the University of California at Berkeley


Civil Engineering Ph.D Thesis


Karla Karash Ph.D An Application of the Lens Model in Measuring Retail Attractiveness and the Effects of


Transportation Programs Committee Member August 1983 Karash was at the MBTA


Mechanical Engineering Ph.D Thesis


Javier Gonzalez-Zugasti Mechanical Engineering Ph.D Models for Product Family Design and Selection


June 2000 Committee Member


Operations Research Center Ph.D Thesis


Yee Michael Operations Research Ph.D Inferring Non-Compensatory Choice Heuristics June 2006 Co


Advisor Yee is at MITs Lincoln Laboratories


Northwestern University Ph.D Thesis Supervision 1975 1980 Academic Years


Steven Shugan Descriptive Stochastic Preference Theory and Dynamic Optimization Applications Toward


Predicting Consumer Choice Chairman September 1977 Shugan is on the faculty at the University of Florida and


current editor of Marketing Science


Patricia Simmie Product Realization Theory Models and Application Chairman June 1979 American


Marketing Association Dissertation Prize Honorable Mention Simmie was at York University


Ken Wisniewski Semi-Markov Theory of Consumer Response New Theoretical Properties Simulation


Testing and Empirical Application Chairman June 1981 American Marketing Association Dissertation Prize


First Place Wisniewski was at the University of Chicago











Exhibit


Testimony in the Last Four Years


Hewlett-Packard Company Factory Mutual Insurance Company Case No 04-CV-


02791 TPG ECFCASE United States District Court Southern District Of New


York Deposition testimony June 28 2007


The Procter Gamble Company et al vs Randy Haugen et al Case Number 195-


CV-0094W Judge David Winder United States District Court for the Utah District


Salt Lake City Utah trial testimony March and 12 2007


State of Colorado et al Warner Chilcott Holdings Company III LTD et al Civil


Action No M5CVO2 182 CKKUnited States District Court for the District of


Columbia Deposition testimony January 19 2007


Barbara Schwab Philip Morris USA Inc Case No CV-04-1945 JBW SMG
United States District Court for the Eastern District of New York Deposition testimony


March 23 March24 May 18 and August 21 2006


TiVo Inc EchoStar Communications Corporation Civil Action No 2-O4cv-01 DF
United States District Court for the Eastern District of Texas Deposition testimony


August 2005


MasterCard International Inc First National Bank of Omaha FNBO Civil Action


No 02 Civ 3691 DLC and First NatiOnal Bank of Omaha FNBO MasterCard


International Inc Civil Action No 03 Civ 707 DLC United States District Court for


the Southern District of New York Deposition testimony September 2003


In Re Microsoft Corporation Antitrust Litigation MDL Docket No 1332 United States


District Court for the District of Maryland Deposition testimony January 29 2003











Exhibit


Materials Reviewed


Deposition Of Yoram Wind Ph.D Friday April 27 2007


Hearing Testimony of Yoram Jeriy Wind June 14 and June 18 2007


Quirks Marketing Research Review July/August 2006


SEC 10-K statements by XM and Sirius


Sirius Satellite Radio Study Wave June 2006


Testimony of Janusz Ordover RESTRICTED Ordover Report


Testimony of Michael Pelcovits original and amended Pelcovits Report


Testimony of Yoram Jeny Wind original and amended Wind Report


XM Satellite Radio Custom Study Analysis Fall 2006


XM Satellite Radio Harvard Business Review Case 9-504-009











Exhibit Potential Satellite Radio Features from Exploratory Research


Lots of unexplored options


Know that there are many channels and programs you can still check out and experience


Know that programming you want is available even if you dont listen to it


The music you want when you want to listen to it


Confidence that you will always be able to hear music that you are in the mood for


At any time of day or night you have the option to choose among types of programs such as music sports talk radio news


Able to select song you like and know when it is going to come on to one of the satellite stations


Easy Navigation


Easy to move between stations without having to remember the station number


Much less flipping through channels or hunting around the dial to find what you want to listen to


Programming


Shows with interesting and knowledgeable hosts


Shows dedicated to specific topics of interest to you


Talk radio that has interesting human interest stories


Learn more about the music you like


Makes it possible for you to identify the artist and song name


The categorization of music makes it easy for me to discover new types of music did not know lot about


The concentration of music and number of stations within genre makes it easy to learn about specific types of music quickly


Helps you to identify music to add to your music collection


Able to listen to programs that are no longer played on the AM or FM stations


News


Able to get breaking news exactly when you want it do not have to stop what you are doing to read an article on the internet


Reception


Better sound quality than FM or AM radio


CD quality sound


Do not lose reception when traveling out of local territory


Good clear reception even in the city urban area


No static


Traveling


Can have the same stations available to you when you are traveling long distances


Do not have to carry CDs books on tape etc when traveling


Weather and Traffic Reports


Can get weather report whenever you want to


Able to get weather reports about other cities/locations


Weather reports are continuously updated no waiting







Traffic


Can get traffic report whenever you want to


Able to get traffic reports about other cities/locations


Traffic reports are continuously updated no waiting


Variety


Able to listen to variety of different genres of music


When listening to certain type of music you have options to listen to both new songs or older songs


There is wide variety and very little redundancy in songs played on station


Ableto hear the most up to date music


Can listen to more than just the hits


Have access to more stations within genre of music deeper cuts


Programs are nostalgic can hear songs and shows you remember from the past


Creative Programming


More knowledgeable DJs with better line up of songs who keep talk to minimum


Able to get the perspective of celebrity hosts and artists


DJs are informative about the music


Happier family


There are station options foreveryone in my family


Programming is always available


Do not have to have programs interrupted by commercials


The DJs do not chatter and take over the show


On-the-go


Able to listen to the same stations in the car home on the internet


Can listen to satellite radio when am on the go


Uncensored programming no language censorship


Sports Coverage


Get all not just some of the games


Able to listen to interviews with players get more in-depth view of the sport


Informs me about what music shows and events are coming up on other channels











Exhibit E- Subscribers CAl Survey


RESP ____


QUESTIONNAIRE Satellite Radio -Subscribers


INTERVIEWER LOCATION DATE___________


READ VERBATIM
Thank you for agreeing to participate in our study We would like to talk to you today about satellite radio AH of


your answers will remain strictly confidential No one will attempt to sell you anything as result of participating


in this study We are only interested in your opinions If you dont know an answer or dont have an answer to


particular question please dont guess Just tell me you dont know and we will go on to the next question If at


anytime you do not understand question or do not understand what is being asked of you just say so and


will repeat the question


INTERVIEWER HAVE THE RESPONDENT SIT IN FRONT OF COMPUTER AND ANSWER QUESTIONS
TO THE REMAINDER OF THE SURVEY HIM/HERSELF BE SURE TO SIT WITH THE RESPONDENT
WHILE HE/SHE IS ANSWERING IN CASE HE/SHE HAS ANY QUESTIONS


IF THE RESPONDENT PREFERS HAVE HIM/HER READ THE QUESTIONS ON THE SCREEN BUT YOU
WILL ENTER THE ANSWERS


RECORD _____________________________
Interviewer entering answers


Respondent entering answers


QI How long have you been Satellite Radio subscriber Circle one only


Less than year


lto2years


3to4years


More than years


OK/Unsure


Q2 How many satellite radio receivers do you currently Own Circle one only


One


Two


Three


Four


5ormore


DK/Unsure


Q2a What type or types of satellite radio receivers do you own Circle all that apply


v1 L51 XCEP1 HRIDt


home-use receiver


An in-dash car receiver


plug play unit that can be used with home
audio equipment or in the car


portable unit that can be used anywhere


Other Specify


DKlUnsure







Q2b Where do you listen to satellite radio Circle all that apply


NDOMIIE LIST EYEF OT ERID


At home


At work


Inthecar


On the Internet


Outdoors


Other Specify


DKlUnsure


\f MIZ OROF OF WIL INGNES EC ION ND VIPORI NCE 1EC1ON


WILLINGNESS TO PAY SECTION Q3 Q7g


10 07L3 IF 54B-2
Q3a Which of the following best describes how you pay for your satellite radio subscriptions


__________________________________ _____ SFORQ6
pay monthly


_______ SKIP TO Q4
nonth


pay up front for one years subscription


pay up front for more than one years subscription SKIP TO Q3C to the wIti yea


_________________________________________________ _______ _______________
subs riphor


paid for lifetime subscription SKIP TO Q4 for hfeV


_________________________________________________ _______ _______________ subscnp or
Other ASK Q3A


______________________________________ ______ OTHER ______________
DK/Unsure SKIP TO Q4


Q3a other Please indicate how often you pay for your subscription _________________ 04


Q3b How likely are you to continue your subscription to satellite radio when your free trial subscription is over
10 Qbb


Very Likely
Somewhat


LJ/cely
What


Very Unlikely


Likelihood to continue your


subscription to satellite radio when


your free trial subscription is over


Q3c How many years do you did you pay for at time _________ OPEN LNDJ LOW VU UP


How much was your most recent payment for all of your satellite radio subscriptions


CV ORDQUJSURE


Q5 How much did you pay in total to buy all the different satellite radio receivers you own If you did not purchase any
enter zero OVEN END


0% RDKJ NSUR







5WELI ON 03


Q6a What is the most you would be willing to pay for your
IW EF flM satellite radio


subscriptions In other words what price would be so high that you would cancel your subscription


OV JUNSURL AL OW DG Tb


lbWR 1NQ3


Q6b The single subscription price per month for satellite radio is $12.95 You can save money if you pay up front for


year or multiple years


What is the most you would be willing to pay per month for satellite radio subscription OP El ALLOW OF


JUSUR LAL OW FO DIG IS


RANDOMIZE THE ORDEF IN WHICH ONDITIONb BUI .D INC UL ING \IO MUS
ORD ORDER or CONDITIONS


1Q1g SHOULD BE SHOWN ON SEPARATE SCREENS
LHAVL MOOT RECC\ITLY ADDED NDITIO\1 8PPAR BOLD


Next we will ask you series of questions about how much you would be willing to pay for satellite radio under


number of different conditions These conditions will build upon each other with each question including all the


conditions of the previous questions When giving your answers please think only of satellite radio that you
listen to over the radio Do not think of or consider any satellite radio programming that you listen to over the


Internet


Q7a
How much would you pay INSERT INTRVAL FROM Q3 a1 at Q3 ier


Vonthly for satellite radio if..


You couldnt get reception nationally just locally


OPEN ND DOLLAR AMOUNT
Please assume that all other aspects of satellite radio would remain the same


Q7b
Now How much would you pay RT BIlE It WAL FOW 03 03
nrt VIonthIy for satellite radio if


You couldnt get reception nationally just locally AND
Sound quallty was only equal to that of the FM radio you can listen to


OPEN ND DOLLAR AMOUNT
Please assume that all other aspects of satellite radio would remain the same


Q7c
Now How much wouldyoupay TIM IN EWAL FROW 03 Q3


se Mor thly for satellite radio if..


You couldnt get reception nationally just locally AND
Sound quality was only equal to that of the FM radio you can listen to AND
There were as many commercials as on AM or FM Radio


IEN DOL ARAMOU\IT
Please assume that all other aspects of satellite radio would remain the same







Q7d
Now How much would you pay SL 114 %L OIl


\I Hik1forsateiiteradioif


You couldnt get reception nationally just locally AND
Sound quallty was only equal to that of that of the FM radio you can listen to AND
There were as many commercials as on AM or FM Radio AND
There was no music available not even your favorite channels


ND OOLLAAMOUN1
Please assume that aD other aspects of satellite radio would remain the same


Q7e


NowHowmuchwouldyoupayINSLR NTSPV FEOM
tF yforsatelliteradioif


You couldnt get reception nationally just locally AND
Sound quality was only equal to that of the FM radio you can listen to AND
There were as many commercials as on AM or FM Radio AND
There was no music available not even your favorite channels AND
There were no talk shows available not even your favorite hosts


ON END DOLLAR AMOUNT
Please assume that all other aspects of sateflite radio would remain the same


Q7f


Now How much would you pay TWL RVA FROM Q3 03
MonO for satellite radio if


You couldnt get reôeption nationally just locally AND
Sound quality was only equal to that of the FM radio you can listen to AND
There were as many commercials as on AM or FM Radio AND
There was no music available not even your favorite channels AND
There were no talk shows available not even your favorite hosts AND
There was no sports coverage available not even your favorite teams


OPEN SN DOL AP AMOUNTJ


Please assume that all other aspects of satellite radio would remain the same


Q7g
NowHowmuchwouldyoupay ML NIE VL FROW 03 51 103


cr1 lIonthlv1 for satellite radio if
You couldnt get reception nationally just locally AND
Sound quality was only equal to that of the FM radio you can listen to AND
There were as many commercials as on AM or FM Radio AND
There was no music available not even your favorite channels AND
There were no talk shows available not even your favorite hosts AND
There was no sports coverage available not even your favorite teams AND
There were no news weather or traffic reports available


45\I DOLL RAMOUN


Please assume that all other aspects of satellite radio would remain the same


IMPORTANCE SECTION Q8
roit


hould app pa


ie Or age Ic rLed po th ibT


by km







Q8 Importance of Satellite Radio Attributes


Below is list of things that people like you have said when asked why they continue to subscribe to satellite radio As


you read through this list we would like you to rate each statement according to how important it is to you in your decision


to continue subscribing to satellite radio


Heres how wed like you to rate the statements


First read through the list and pick the one statement that is most important to you this is the need that you feel is


most critical Give 100 points to this statement by typing the number 100 in the box next to it


Second pick the statement that is least important to you and give it score between and 100 based on how


important it is relative to your most important need For example if it is half as important type the number 50 next


to the need -- if the need is of absolutely no importance give it points


Now rate each of the other statements relative to the ones you chose as most and least important When you are


finished each statement should have number between the lowest number you chose and 100


Please use as wide range of numbers as you wish between zero or the lowest score you assign and 100


Ties are okay for any needs including the lowest and highest


If you dont know are unsure if you disagree or you are unaware just check the box at the far right of the statement


When giving your answers please think only of satellite radio that you listen to over the radio Do not think of or


consider any satellite radio programming that you listen to over the Internet


Dont


Know
/Unsure/


Disagree


_________________________________________________________________ SCORE Unaware
There are still many channels waiting to be explored


________ __________


can always find what want to listen to when want to listen to it


________ __________
it is easy to find what want to listen to without lot of hunting around


________ __________


There are talk and entertainment shows with interesting and knowledgeable hosts
________ __________


There are shows dedicated to specific topics that interest me
________


The artist and song name are displayed on my screen so know what is playing ________ __________
The organization of channels makes it easy for me to explore specific genre ________ __________


can listen to lot of programs and content not available on either AM or FM radio
________ __________


The depth of the music programming helps me to find new songs to add to my collection
________ __________


Provides the latest breaking news no need to stop what Im doing and check the Internet
________ __________


Provides excellent sound quality better than either AM or FM radio ________ __________
Provides consistently clear reception no matter where go even in the city ________ ___________


can listen to my stations wherever go even when traveling long distances
________ -___________


can get weather and traffic reports whenever want to without waiting ________ __________


can get weather and traffic from all around the country ________ __________
dont hear the same things over and over


can hear programs and music that make me feel nostalgic for what used listen to when was


younger


There are programs where interesting and knowledgeable DJs can create and control the


content


The DJs dont talk too much
________ ___________


can listen to music channels without any commercials
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Below is list of things that people like you have said when asked why they would consider subscribing to satellite radio


As you read through this list we would like you to rate each statement according to how important it is to you in your


decision to subscribe to satellite radio


Heres how wed like you to rate the statements


First read through the list and pick the one statement that is most important to you this is the need that you feel is


most critical Give 100 points to this statement by typing the number 100 in the box next to it


Second pick the statement that is least important to you and give it score between and 100 based on how


important it is relative to your most important need For example if it is half as important type the number 50 next


to the need if the need is of absolutely no importance give it points


Now rate each of the other statements relative to the ones you chose as most and least important When you are


finished each statement should have number between the lowest number you chose and 100


Please use as wide range of numbers as you wish between zero or the lowest score you assign and 100


Ties are okay for any needs including the lowest and highest


If you dont know are unsure if you disagree or you are unaware just check the box at the far right of the statement


Dont Know
Unsure


Disagree


_____________________________________________________________________ SCORE Unaware


There are still many channels waiting to be explored ___________ ___________


can always find what want to listen to when want to listen to it


___________ ___________


It is easy to find what want to listen to without lot of hunting around
___________ ___________


There are shows with interesting and knowledgeable hosts
__________


There are shows dedicated to specific topics that interest me
__________ __________


The artist and song name are displayed on my screen so know what is playing __________ __________
The organization of channels makes it easy for me to explore specific genre __________ __________


can listen to lot of programs and content not available on either AM or FM radio
__________ __________


The depth of the music programming helps me to find new songs to add to my collection
__________ __________


Provides the latest breaking news no need to stop what Im doing and check the Internet
___________ ___________


Provides excellent sound quality better than either AM or FM radio __________ __________


Provides consistently clear reception no matter where go even in the city __________ __________


can listen to my stations wherever go even when traveling long distances
___________ ___________


can get weather and traffic reports whenever want to without waiting __________ __________


can get weather and traffic from all around the country __________ __________


dont hear the same things over and over


can hear programs and music that make me feel nostalgic because havent heard them for
years __________ __________


There are programs where celebrity DJs can create and control the content
__________


The DJs dont talk too much
___________ ___________


can listen to music channels without any commercials
___________


can listen to music


There are stations available for everyone in my family ___________ __________


can listen to the same stations in the car at home or on the Internet
___________ ___________


can listen to uncensored programs
___________ ___________


can listen to all not just some of my favorite sports games ___________ ___________
Offers more in-depth sports programming than either AM or FM radio


___________ __________


Informs me about what music shows and events are coming up on other channels
___________ ___________







AU answers must be whoe numbers between and 100 or Dont Know Unsure


Disagree Unaware


Those are aU of the quesfions we have for you today Thank you very much for participating in this study and


have great day







Exhibit E-2.1 Subscribers CAl Screen Shots


0% 250 00% 70% 700%


RYe you or any members of your household employed in any of the following industries


READ USTAND SELECTALL THATAPPLV


An insurence company


noble TV provider


An internet service provider


None of These


Ityoc encount snytschnlo.I dIffloiltin pills cont.utidjn sr005400robnicast corn


0% 20% 00% 701 100%


tm going to ask you few questions but please be assured that this is only for dassification purposes and that your


responses will be kept confidential Which of these groups indudes your age


READ USTANL SELECTONE CODE ONLY


010-24


if
025-34


035-49
050-64


65 or older


Oyou encounter lflytectrnioul diftiocltien please contact radju cnuun4Avnbnrnoulnorv







0% 25% 00% 70% 100%


Which if any of the following decisions do you make or take part in making for your household


READ UST AND SELECT ALL THAT APPLY


Decision to subscribe to cable TV


Decision to subscribe to Internet service


Decision to subscribe to satellite radio


Decision to subscribe to wireless cell phone service


Decision to subscribe to satellite TV


LT
If you 0500untennyt.ehnio.i difflssitlee pious euntaotradio oussotecuboleeot corn


0% 25% 00% 75% 100%


Which of these services if any do you inn subscribe to


READ LIST AND SELECT ALL THATAPPLY


Cable TV


Satellite TV


BrOadband Internet


Satellite radio


Wireless cell phone service


NOne of These


Refused


nyou snoountsranytsotinioal dittooltios please 000tact ladle ccnoonttlovbeept corn







0% 20% 60% 70% 000%


Which of the following types of satellite radio do you or your household currently subscribe to


READ LiST AND SELECT ALL THATAPPLY


paid subscriptlun directly from XM or Sirius


trial subscription such as from the purchase of car directly from Xli or Sinus


Part of package from third party such as through DireclV DiSH Network or AOL
or directly purchased satellite radio for Internet delivery only from Xli or Sirius


If you enoount.i any tothnio.I diffloultien pleas oontaot radio uoporleorbercaotoom


0% 200 60% 70% 100%


Which satellite radio services do you or your household asnli subscribe to


READ LiST SELECT ONEANSWER


Xli


Sirius


Both Sirius and 111


If you enoount.r anyteolrnloal dlffoultles please sontaot radio cjoortOcobnceotcom







0% 20% 50% 75% 1001


Do you normally wear eye glasses or contact lenses when you read


OYSS


QNo


ilyoc encounter .nyt005rnlc.i dIfflcuibe% pita contact radio nupportorbercent.corn


0% 20% 05% 70% 100%


RECORD GENDER OF RESPONDENT BELOW


OrIole


Female


fy00 noount.r.nyt.cirnlc.i difficult plea contact radio su000d70ccbnrceci corn







0% 26% 60% 70% 100%


May please have your full name address and phone number You can be assured that your name and phone number


will not be used to sell you anything or for any marketing or telemarketing purposes It will only be used to verify your


partidpation in the survey


RECORD ON FRONT PAGE OF SCREENER YOU MUST VERIFY RESPONDENTS PHONE NUMBER


Respondents Name


Phene Number


Address


City


______________________
State


Zip


Interviewer


Wysu encounter anyt.ctrnlcal dlteojW p1.1cm contict idle svcpcd60yvb.cect corn


0% 26% 60% 76% 100%


INTERVIEWER HAVE THE RESPONDENT SIT iN FRONT OF COMPUTER AND ANSWER QUESTIONS TO THE REMAINDER OF
THE SURVEY HIM/HERSELF BE SURE TO SIT WITH THE RESPONDENT WHILE HE/SHE IS ANSWERING IN CASE HEISHE HAS
ANY QUESTIONS


IF THE RESPONDENT PREFERS HAVE HIM/HER READ THE QUESTIONS ON THE SCREEN BUT YOU WILL ENTER THE
ANSWERS


Record lype of ircteriev


Interviewer entering answers


Respondent entering answers


Itynu.nuoontmc1nytmohniu.Idl1tcsItcm.pI..s.mnt.utrdlc opcccrctcobecoclcon







01 20% 605 75% 160%


Thank you for agreeing to paiticipate in our study We would like to talk to you today about satellite radio Jl of your
answers will remain striofy confidential No one will attempt to sell you anything as result of participating in this


study We are only interested in your opinions If you dont know an answer or dont have an answer to partioilar


question please dont guess just tell me you dont know and we will go on to the next que5on If at anytime you do
not understand question or do not understand what is being asked 0f you just say so and will repeat the question


Ityou encounter .nyteotrnio.I dI160uIsee pl.aso nontict radio su000rt60ooboceDt corn


0% 26% 60% 701 160%


How long have you been Satellite Radio subsctiber


Select one onM


Less than year


to years


to years


More than years


Dont Know Unsure


eycu encounter anytectinical difflojltieo plo.. Oont.ctadio u0000ctovbu000toorn







0% 60% 76% 100%


How many satellite radio receivers do you currently own


Select ave onM


One


Three


Four


Five or more


Oont Knee/ Unsure


lyon 0000unto lnyl000lnIoaI d0000Iu.z pious oofltaotrldio PJ0000wcYbe050t.com


0% ml 00% 70% 000%


What type or types of satellite radio receivers do you own


Select all that u4
portable unit that can be used anywhere


home-use receiver


plue play unit that can be used with home audio equipment or in the car


An in-dash car receiver


Other Specify


Dent Know/Unsure


Oyou .nnouni..ny tOshnlc.I difnoIi1m pI.ss o.nUot do suco0rtub.rosstsorn







0% 26% tOt 76% 100%


Where do you listen to satellite radio


Select all that oy4


home


On the Internet


At work


Inthe car


Outdoors


Other Specify


Dons Know Unsure


you .noounter anyt.ohnlsM dlaIouWe% please Contid ledlo supnod60cvb.tCeOt Corn


0% 26% 10% 70% 560%


Which of the following best describes how you pay for your satellite radio subscriptions


pay monthly


pay up front far one years subscription


pay up front for more than one years subs ci ption


paid for lifetime subscription


Other


Coat Know Unsure


if you .000006.q any 6500nloal dI6000lUoL plans 0005.0 edlo 00000tlThoobo0001 oorn







01 20% 00% 761 100%


How much was your most recent payment for all of your satellite radio subscripons


Dent Know/Unsure


Ilyno onousnt nyt.thnlooI dWlloultl.u pl.o ooflts6dj


0% 26% 00% 76% 000%


How much did you pay
in total to buy all the different satellite radio receivers you own if you did not purchase any


enter zero


fl Dont Know Unsure


fyou .nouunteranytuolinloal dIffiouW pOtion ounUotudOo 1uDDartnvDerQtp1.con







on son son von


You said your most recent payment was $12.95


What is the most you would be willing to pay for your monthly satellite radio subscriptions In other words what


price would be so high that you would cancel your subscription


sLili


Dont Know unsure


If you IIt000000r .nyt.000loaI dif000lbn pl.na contact Odin su000tScob.c.ot.corn


05 26% 0% 76% losS


Nest we will ask you series of questions about how much you would be willing to pay for satellite radio under


number of different conditions These conditions will build upon each other with each question induding all the


conditions of the previous questions When giving your answers please think only of satellite radio that you listen to


over the radio Do not think of or consider any satellite radio programming that you listen to over the Internet


line onoountoranyt.ohnloat dlflcoltien plow contaotrc6io_ovoocdctcbnicentcom







05 25S 005 701 ISOS


How much would you pay monthly for satellite radio if..


There was no sports coverage available not even your favorite teams


Please assume that all other aspects of satellite radio would remain the same


sr


Dent Knew uncore


If you .noount.r any t.ctrnIoaI difficultin picas contact radio suncortecnb.rnsnt.com


0% 26% 50% 75% 100%


NOWr how much would you pay monthly for satellite radio if..


There was no sports reversge SVSILSMOr not even your favottte teams


Sound quality was only equal to that ci the FM radio you can listen to


Please assume that all other aspects of satellite radio would remain the same


Dent Knew Unsure


If you .00000u.r nyttohnical dlfftouwn pi.nc contact radio on000rtnyoob.rrlctcnrn







5% 201 60% 76% 100%


Now how much would you pay monthly for satellite radio if..


There was no sports coverage available not even tour favorite teams


Sound quality was only equal to that of the P4 radib you can listen to


There were no talk shows available not even your favorite hosts


Please assume that all other aspects of satollite radio would remain the same


sEI


Dont Know/ Unsure


16706 .fl006nt .nyt.thnlu.l dIftOoulO.o 01.60 noflt.edip 0000t7070b0nOnt.non


0% 20% 00% 70% 100%


Now how much would you pay monthly for satellite radio if..


There was no sports coverage available not even your favorite teams .IAQ


Sound quality was on equal to that of the Pt radio you can listen to 4Q
There were no talk shows available not even your favorite hosts qQ
There was no music programming available not even your favorite dann.ls


Please assume that all other aspects of satellite radio would remain the same


Dant Know/ Unoure


If you .nouunteranytothnloal diffioultien pI oont.ctudio 0%Dppltecybtceet corn







05 265 015 165 1101%


Now how much would you pay monthly for satellite radio if..


There was no sports coverage available riot even your favorite teams


Sound quality was only equal to that of the Rl radio you can listen to


There were no talk shows available not even your favorite hosts


There was no music programming available not even your favorite channels AQ
There were no news weather or traffic reports available


Please assume that all other aspects of satellite radio would remain the same


DonS Know/ unsure


you onooiflt.i enytothnloal 100010.0 p1.00 .0.1.001 .0db nwot0bo00oLoon


05 20% 00% 70% 100%


Now how much would you pay monthly for satellite radio if..


There was no sports coverage available not even your favorite teams


Sound quality was only equal to that of the I4 radio you can listen to


There were no talk shows available not even your favorite hosts


There was no music programming available not even your favorite channels lblQ


There were no news weather or fraf reports available 4/
There were as many commercials as on AM or FM Radio


Please assume that all other aspects of satellite radio would remain the same


Dont Know Unsure


If you .n000ntO .nvt.ohoiu.I 100001. pI..00 000t.o dbo oonnotteyboi.n







05 265 605 765 1065


Now how much would you pay monthly for satellite radio if..


There was no sports coverage available not even your favorite teams


Sound quallty was only equal to that of the Ri radio you can listen to AblQ


There were no talk shows available not even your favorite hosts tQ
There was no music programming available not even your favorite channe/s sQ
There were no news weather or Orafllc reports available 4Q
There were as many commercials as on AM or P4 Radio il
You coultht get receptIon natronally Just locally


Please assume that all other aspects of satellite radio would remain the same


sElli


Dont Know Unsure


if you .n0000toranyt.ohnioal dieIoui6.u pious 505Udadlo 50005dte oboeoi Corn


0% 26% 605 755 160%


LINTERVIEWER READ INSTRUCTIONS TO RESPONDENT


On the next page is list of things that people like you have said when asked why they continue to subscribe to


satellite radio As you read through this list we would like you to rate each statement according to how important it istj in your decision to continue subscribing to satellite radio


Heres how wed like you to rate the statements


First read through the list and pith the cine statement that is most lrneortsqot to you this is the need that you
feel is most critical Give 100 points to this statement by typing the number loGin the boo neetto it


Second pick the statement that is least imneriantto you and give it score between and 100 based on
how important it is re/at/ye to your most imDortant need For example fit is half as important type the number
50 neut to the need if the need is of absolutely no importance give it points


Now rate each of the other statements relative to the ones you chose as most and least important When you
are finished each statement should have number between the lowest number you chose and 100


P/ease use as wide
range of numbers as you wish between zero or the lowest score you assign and 100


7/es are okay for
any needs inckidkrg the lowest and highest


If you dont know are unsure if
you disagree or you are una ware just check the box at the far right of the


statement


When giving your answers please think only of satellite radio that you listen to over the radio Do not think of or


consider any satellite radio programming that you listen to over the Internet


if you .n000nt.r anyisoinjoAi diffloui6 pita. oontad radio uooocionb.rnoLcom







05 205 OSS 70% IXS


Show DIrections


DOnt Know/Unsure
Disagree/Unaware


Provides excellent sound quality better than either AM or FM radio


There are still many channels waiting to be explored


can listen to music


can get weather and traffic from all around the country


There are stations available for everyone in my family


can listen to uncensored programs


It is easy to find what w8nt to listen to without lot of hunting around


can always find what want to listen to when want to listen to it


Provides the latest breaking news no need to stop what Im doing and check the


Internet


can listen to the same stations in the car at home or on the Internet


Informs me about what music shows and events are coming up on other channels El


can listen to music channels without any commercials


Provides consistently clear receotion no matter where ax even in the city fl


can listen to all not just some of my favorite sporfs games


The artist and song name are displayed on my screen so know what is playing


There are talk and entertainment shows with interesting and knowledgeable hosts


can listen to music from the 70s 80s 90s and today


loan listen to music from the 40s SOs and 60s


The depth of the music programming helps me to find new songs to add to my


-----__ ___
Offers more in-depth sports programming than either AM or FM radio such os ESPN


Thero are shows dedicated to specific topics that interest me


can listen to my stations wherever go even when traveling long distances


The organization of channels makes it easy for mono explore specific genre


can listen to lot of programs and content nut available on either AM or FM redio


There are programs where interesting and knowledgeable rns can create and control


the content


can get weather and traffic reports whenever want to without waiting


con hear programs and music that make me feel nostalgic for what used listen to


The rns dont talk too much


dont hear the same things over and over El







Those are all of the questions we have for you today Thank you very mudi for partidpating in this study and have


great day


Superviser/Recruiter Click to be redirested to main login page OR dose your browser


Cyo .nyt.thnk.I dase. n.. oont.adi bcret







Exhibit E-2.2 Considerers CAl Screen Shots


5% 25% 55% 70% lOSS


Are you or any members of your household employed in any of the following industries


READ UST AND SELECT ALL THATAPPLY


An insurance company


cable TV provider


An internet service provider


None of These


11700 05000nt .nyt.ohnic.I dfffisnC ple00 5nt.A25di.1755b.25t25


25% 60% 70% 50%


Pm going to ask you few auestions but please be assured that this is only for classification purposes and that your


responses will be kept confidential Which of these groups includes your ago


READ LISTAND SELECTONECODECWLY


10 24


25- 34


50 64


65 or older


JO you .n050nt ceyt.vhnlo..I dJOoIe.u pI.oo 000ta4 odio oon555rvbvvt.vom







0% 20% 00% 76% 1001


Which if any of the following decisions do you make or take part in making for your household


READ UST AND SELECT ALL THATAPPLY


Decision to subscribe to cable TV


Decision to subscribe to Internet service


Decision to subscribe to satellite radio


Decision to subscribe to wireless cell phone service


Decision to oobocribe to satellite TV


Itysu .noourttr .nytssbnloal 0065ult.o pI.as 0000ast lapin $uppot00cyb.rcOpt.com


on 20% 00% 70% 100%


Which of these services if any do you caranbi subscribe to


READ USTAND SELECTALL THATAPPLY


Cable


Satellite TV


Broadband Internet


Satellite radio


Wireless cell phone service


None of These


Ityou enOoufltel any teOtIflIOJI 000001000 pIlls 0056406 radio suooprtwbeoestcsm







0% 250 00% 70% 100%


Are you or your household coE considering subscribing to READ ITEMS in the next 30 days


READ LIST SELECT ANSWER FOR EACH LISTED ITEM


Yes No
Dent Know


Unsure


Broadband Internet


Satellite radio


Wireless phone service


if you en00001e poyt.thoioaI doewogfl plan contact radio srJDsotacvbsrctotcom


0% 20% 20% 70% 122%


Which of the following types of satellite radio are you or your household considering subscribing to


READ LIST AND SELECTALL THATAPPLY


paid subscription directly from XM or Sinus


trial subscription such as from the purchase of car directly from XII or Sirius


Part of package from third party such as through DirecTV DiSH Network or AOL
or directly purchased satellite radio for Internet delivery only from XII or Sines


Opus .nnount.c anytectrnloal dmoslnes plea usnta.t radio sU000tmcvber000t.oom







0% 201 60% 101 600%


Which sateflite radio service are you currently considerino subscribing to


READ LiST SELECT ONE MENTION


xii


SirIus


Both Sirius and Xii


OK/Have not dedded


if you n000nt.r any technical dlteoslti.o pI.u nontaot radio OuODotcobrceptcom


0% 20% 00% 75% 00%


Do you normally wear eye glasses or conta lenses when you read


Yes


No


Iiyou 050u550ca anyt.ohnluaI dlfficult pleaoo oontach radio nuncorl75b.rcool.oorn







0% 26% 66% 76% 100%


RECORD GENDER OF RESPONDENT BELOW


Male


Female


Ityou .n000nt.r .nyt.ohnio.I dilllooltlu pI.n costed radio 10500rj00cvb.r000t corn


0% 20% 60% 76% 100%


May please have your full namer address and phone number You can be assured that your name and phone number
will not be used to sell you anything or for any markebng or telemarloeting purposes It will only be used to verify your


partidpation in the Survey


RECORD ON FRONT PAGE OF SCREENER YOU MUST VERIFY RESPONDENVS PHONE NUMBER


Respondents Name


Phone Number


Address


City


State IL


Zrp


Interviewer


Ifyou enoaunter.optecIrclolI difficultIes picas oontiot radio su000rl00ocberosct.corn







0% 26% 60% 76% 100%


INTERVIEWER HAVE THE RESPONDENT srr IN FRONT OF COMPUTER AND ANSWER QUESTIONS TO THE REMAINDER OF


THE SURVEY HIM/HERSELF BE SURE TO SIT WITH THE RESPONDENT WHILE HE/SHE IS ANSWERING IN CASE HE/SHE HAS


ANY QUESTIONS


IF THE RESPONDENT PREFERS HAVE HIM/HER READ THE QUESTIONS ON THE SCREEN BUT YOU WILL ENTER THE
ANSWERS


Record lype of inten4ev4


Interviewer entering answers


Respondent entering answers


lyon enonunte anyteolinloal difttoolties pleas contact 2dm suocndOcybeoest.n


0% 26% est 70% 650%


Thank you for agreeing to participate in our study We would like to talk to you today about satellite radio All of your


answers will remain stristly confidential No one will aempt to sell you anything as result of participating in this


study We are only interested in your opinions If you dont know an answer or dont have an answer to particular


question please dont guess iust tell me you dont know and we will go on to the nest question If at anytime you do


not understand question or do not understand what is being asked of you just say so and will repeat the quesdon


lyon .flon5ntesanyt050nieaI dlfilscltlss please contest adi cectconcbsnnctnon







05 25 001 705 lOSS


we will be asking you some questions today about satellite radio Please read this information about satellite radio


from the Sirius and XM web sites


Satellite radio is more than the latest technology Its an extraordinary new way to experience your favorite music


sports news talk comedy- and it goes anywhere you go No longer are your choices limited to where you live or


travel Satellite radio gives you the freedom to hear what you want when you want it Imagine dozens dozens of


commercial-free music channels playing new old favorites Heart-pounding coverage of your favorite pro college


teams National news broadcasters you trust Talk shows you rely on to inform provoke Even traffIc weather


Thats satelrite radio


You can listen to satellite radio in your car in your home on the Internet or wherever you go


Sirius


No one can match SIRIUS programming Weve got legendary 05 playing your favorite songs on 69 channels of 100%


commercial-free music plus exclusive live performances and artist interviews Love sports SIRIUS is home to NASCAR
the entire NFL and over 40 NBA and NHL games week college sports and more Talk about star power SIRIUS


proudly presents original programming from Martha Stewart Bill Bradley Eminem Tony Hawk im Breuer immy Buffet


Tony Stewart and Howard Stem Plus the biggest names in news and talk great comedy traffic and weather you need


more and more on over 130 channels of the best of all radio


XM Is..


.The greatest variety of entertainment in music sports talk comedy news and entertainment


Superior digital sound quality coast-to-coast


Incredibly easy to use wherever you are at home at work in the car or on the go


.The most music on satellite radio


Exciting sports coverage and detailed play-by-play reporting on your favorite teams


Affordable at only $12.91 month thats less than 50if day


OS 251 005 765 rODS


The single subscription price per month for satellite radio is $12.95 You can save money if you pay up front for year


or multiple years Thinking about what we told you and everything else you know what is the most you would be


willing to pay per month for satellite radio subscription In other words what price would be so high that you would


no longer consider subscribing


fl Dent Know Unsore


vo.nn6.rnyi.lnj.IdjfronplennnUdrdi







5% 26% 601 76% tOSS


Next we will ask you series of questions about how much you would be willing to pay for satellite radio under


number of different conditions These conditions will build upon each other with each question induding all the


conditions of the previous questions When giving your answers please think only of satellite radio that you listen to


over the radio Do not think of or consider any satellite radib programming that you listen to over the Internet


Itynu encounter anytechntcal daflouleoc pleas contact radio nuppnrtpoobel000tcnm


5% 26% 60% 15% 105%


How much would you pay monthly for satellite radio if..


There was no sports coverage available not even your favorite teams


Please assume that all other aspects of satellite radio would remain the same


Dont Know Unsure


you .ncount anytuchnical dlftojlt.s pleas contact radio cuccortavobvc.ctoom







0% 261 t% 6% 100%


Now how much would you pay monthly for satellite radio if..


There was no sports coverage available not even your favorite teams fQ
Sound quailS was only equal to that of the FM radio you can listen to


Please assume that all other aspes of satellite radio would remain the same


Pont Know/ Unsure


It you encounter znyt.ctrnical diffiuulofl pleas contact rldio cuopnd6.cybocn.ctnon


01 25% 60% 75% 100%


Now how much would you pay monthly for satellite radio if..


There was no sports coverage avai/able not even your favorite teams ifQ
Sound quality was only equal to that of the P4 radio you can listen to bQ
There were no talk shows available not even your favorite hosts


Please assume that all other aspects of satellite radio would remain the same


_______I


Dent Know Unsure


ftycu encounter unytechninal dttcuIS.o pI.au ountantradic suncnrtOoub.ouot.ccnr







as son ass pea lass


Now how much would you pay monthly for satellite radio if..


There was no sports caverage available not even your favorite teams


Sound quality was only equal to that of the Rf radio you can listen toQ
There were no talk shows available not even your favorite hosts 4bQ
There was no musk programming available not even your favorIte thannais


Please assume that all other aspects of satellite radio would remain the same


Dons Know Unsure


It you enoounteranyteohnlo.l dlttteultles please OOntJOtradlc suconrtebcreest corn


05 sot nOt 165 lOIS


Now how much would you pay monthly for satellite radio if..


There was no sports coverage available not even your favorite teams


Sound quality was only equal to that of the FM radio you can listen toQ
There were no talk shows available not even your favorite hosts .EIQ
There was no music programming available not even your favorite channels iffjQ
There were no news weather or traffic reports available


Please assume that all other aspects of satellite radio would remain the same


DOnt Know Unsure


Ityou encounter anyteotnle.l dIttlcoItec pleas contact idle suonoteccbnrceotcorn







0% 26% 60% 761 100%


NOW how much would you pay monthly for satellite radio if..


There was no sports coverage available not even your favorite teams fQ
Sound quality was only equal to that of the yo radio you can listen to


There were no talk shows available not even your favorite hosts


There was no music programming available not even your favorite channels


There were no news weather or traffic reports availab.1e 4fj
There were as many commercials as on AM or FM Radio


Please assume that all other aspects of satellite radio would remain the Same


Hri
Dont Know unsure


if you .50.05k anvt.thnloaI d660aoe pleas s.nt.st radio suDoftecwboeolCnm


0% 26% 60% 76% IWO


Now how much would you pay monthly for satellite radio if..


There was no sports coverage available not even your favorite teams


Sound quality was only equal to that of the iM radio you can listen to


There were no talk shows available not even your favorite hosts


There was no music programming available not even your favorite channels 4blQ
There were no news weather or traffic reports available


There were as many commercials as on AM or Att Radio


You couldnt get reception nationally Just locally


Please assume that all other aspects of satellite radio would remain the same


Dont Know unsure


If you encounter anyt.dnic.I dllllultin plea contact radio u000dio005c.ptcom
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READ INSTRUCTIONS To RESPONDENTJ


On the nest page is list of things that people like you have said when asked why they would consider subscribing to


satellite radio you read through this list we would like you to rate each statement according to how important it is


to.soo in your decision to subscribe to satellite radio


Heres how wed like you to rate the statements


First read through the list and pick the one statement that is most Imnortant to you this is the need that you
feel is most critical Give 100 points to this statement by typing the number 100 in the bos nest to it


Second pick the statement that is least lmsortant to you and give it score between and 100 based on
how important it is relative to your most knsorilent need For esample if it is half as important type the number
50 nest to the need if the naed is of absolutely no importance give itD points


Now rate each of the other statements relative to the ones you chose as most and least important When you
are finished each statement should have number between the lowest number you chose and 100


ease use as wide range of numbers as you wish between zero or the lowest score you assign and 100
7ies are okay for any needs including the lowest and highest


If you dont know are unsure if you disagree or you are unaware just check the box at the far right of the


statement


Ityou enoaete nyteobnioI deeoItIw plo.oe oontsst dIo oppISOnobneot non


0% SOt son not Isot


Sheno Dlrectens


SCORE
DOnt knOll/Unsure


______________________________________________________________ __________ Dlsaeree/Unaware


Provides excellent ssund quality better than either AM or PM rodie


There are still many channels waiting to be esplored


icasliotentsmusic -----------
--


can get weather and traffic from all around the country


There are stations available far everyone in my family


can listen to uncensored programs


It is easy to find what want to listen to without lot of hunting around


can always find what want to listen to when want to listen to it


Provides the latest breaking news no need to stop what Im deing and check the


Internet


can listen to the same stations in the car at home or on the Internet


Informs me obout what music shows and events are coming up on other channels


can listen to music channels without any commercials


Provides consistently dear reception no matter where go even in the city







Provides consistently dear reception no mafter when go even in the city


can listen to all not just some of my favorite sports games


The artist and song name are displayed on my screen so know what is playing


There are talk and entertainment shows with interesting and knowledgeable haste


can listen to music from the 70s tOs 90s and today


can listen to music from the 405 tOs and 60s


The depth of the music programming helps me to find new songs to add to my
collection


Offers more in-depth sports programming than either AM or FM radio such as ESPN


There are shows dedicated to specific topics that interest me


Icao listen to my stations wherever Igo even when traveling long distances


The organization of channels makes it easy for mete explore specific genre L1
can listen to let of programs and content not available on either AM or FM radio


There are programs when interesting and knowledgeable Ds can create and control


the content


can get weather and traffic reports whenever want to without waiting


nun hear programs and music that make me feel nostalgic for what used listen to


when was younger
___________


The Ds dont talk too much LIE


dont hear the same things over and over


LJ


Those are all of the questions we have for you today Thank you very much for participating in this study and have


great day


SuperWser/Remifter Click to be redirected to main login page OR close your browser


eyuu encounter any toctrnlnal dltOsrlbaa pleas ountlot adix ouosortevberceotsm











Exhibit F-I Mall-intercept Survey Screening Statistics and Sample Disposition ___________
Remaining


Number of Number of


Respondents Respondents


Number of potential respondents approached 8852 8852


Initial Refusals
2646 6206


Language hearing problem in hurry refuses appears intoxicated 282 5924


Know respondent
39 5885


Sla Terminate employment conflict
117 5768


Sib Terminate past study participation
247 5521


Terminated during demo screener ans DK under 18 or refused to age question 329 5192


Terminated- Dont participate in the decision to subscribe to satellite radio 805 4387


Terminated- Dont know service
260 4127


Terminated Not subscriber or considerer 2347 1780


Terminated- Not wearing eye glasses
55 1725


Terminated- Over quota subscriber/considerer
402 1323


Terminated-Overquota age and sex
794 529


Terminated- Refused participation
118 411


Terminated- Refused phone number 47 364


Terminated- Did not finish survey
364


Terminated- Validation failed replaced
27 337


Completed Survey
337


______________


Incidence Rate 19.5% ____________


Response Rate --
--


-_
68.2% __________







Exhibit F-2 Satellite Radio Mall Survey Screener


SATELLITE RADIO STUDY


TOP SHEET


THIS IS PERSONAL INTERVIEW


-SCREENER-


RESPONDENT ID ____________


TERMINATION ID____________


RECORD AT END OF INTERVIEW PLEASE PRINT


RESPONDENTS NAME __________________________ TEL _____________________


ADDRESS ____


CITY ____________________________ STATE _________________ ZIP _______________


INTERVIEWER ________________________________ DATE ________________________







Page


SATELLITE RADIO STUDY SCREENER USED BY CFTY AND MALL NAME


INTERVIEWERS SIGNATURE DATE___________________________


TIME BEGAN AMIPM TIME ENDED AMIPM


INTRODUCTION Hello my name is __from_ an independent marketing research firm ____________ We are national


marketing research firm and are currently conducting survey and would like to include your opinions Let me assure you we are doing


this for research purposes only and that no one will sell you anything as result of this study Your answers will be held in the strictest


confidence


RECORD ALL TERMINATIONS WHICH OCCUR iN QUESTIONS BY CIRCLING THE NEXT AVAILABLE NUWBER IN CR
PROVIDED RECORD ONLY ONE TERM NATION PER CONTACT RE USE SCREENER UNTIL YOU REAC1 QUALIFI


RESPONDENT


SPOKE TO BUT iNITIAL REFUSAL CIRCLE BELOW


INITIAL REFUSALS


01 02 03 04 05 06 07 08 09 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25


RESPONDENT HAS ANGUAGEJHEAR1NG PROBLEM ETC IS IN HURRY REFUSES INTERVIEW OR APPE RE


INTOXICATED CIRCLE BELOW


LANGUAGE HEARING PROBLEM IN HURRY REFUSES APPEARS INTOXICATED


01 02 03 04 05 06 07 08 09 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25


YOU KNOW THE RESPONDENT AT ALL CIRCLE BELOW


KNOW RESPONDENT CIRCLE NEXT AVAILABLE NUMBER BELOW


01 02 03 04 05 06 07 08 09 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25


Are you or any members of your household employed in any of the following industries READ LIST AN
CIRCLE ALL THAT APPLY


An insurance company CONTINUE


market research firm


An advertising agency
TERMINATE WITH THANKS


The entertamment mdustry


satellite radio provider


cable TV provider


An internet service provider
CONTINUE


None of these


Sla TERMINATE EMPLOYMENT CONFLICT


01 02 03 04 05 06 07 08 09 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25


In the past three months have you taken part in any marketing research survey other than pohtical poll


Yes TERM1NATE No......2 CONTINUE


Sib TERMINATE PAST STUDY PARTICIPATION


01 02 03 04 05 06 07 08 09 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25
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GO to ek ou few quoct urs th aly fo ur


oU OSOOSS wiU kept of do Tha Whkh these ou ud
ir NI


yodrs ge ER vUNi BOX


______________ CN VP
61


dor


of RFUNI if


3JW RLFUSLDAGE 51 N-/ \VSLII ENUNBJ3EVV
03 00 10 14 10


IfS
___________________________ ___________________________


El \IUNOJE OVER QUOTA flf5L-QQUOTA EVIN4E EQ
1-18-24 MALE5AU- M4 4ii


3RC0ENEX VALABLENUMBEP GIR EXIAVALSBLE UWBER CIP


04 03


38 06


10 12 09


15


ERMINAT 9-OVER QUOTA


E5064 MALE65


1EX AVAILABLE NUMBER SIR LE NEXT AV4ILABLF NUMBEV


02 03 04 03 04


81 01 08 01 08


12 10


15
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S3 Which if any of the following diecisions do you make or take part in making for your household READ
UST AND CIRCLE ALL THAT APPLY


Decision to subscribe to cable TV


Decision to subscribe to Internet service


Decision to subscribe to satellite radio MUST SAY YES TO CONTINUE
Decision to subscribe to wireless cell phone


Decision to subscribe to satellite TV


None of These TERMINATE WTH THANKS
Refused


1A ES


TERI1INATE MALE 824 FRMNA1E MALL 2534 TERM9ATF MAt 49


ECLE 46 VALIBLE NUMBER C1CLENEXTAV4LAB NUMBER I1RCLE4E ALA Er 1MEV


04 03 04


08 06 01


09


IS


MINATE MALE 50 64 ERMNATL MALE 65
NEXT VA LABL 1U21BER 81 NEXT 4VL LABLE NUMBIVI


03


01 08
37 fl


09 10 11 11
12


16
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S4a Which of these services if any do you currently subscribe to READ LIST AND CIRCLE ALL THAT APPLY


Cable TV


SKIP TO S5a NOTE
Satellite TV


Broadband Internet THIS IS FOR INFO ONLY HERE


Satellite radio IF CIRCLED ASK S4b
WILL USE ANSWERS SHOWN HERE


Wireless cell phone service
TO CATEGORIZE IN Q7 QUOTA


SKIP TO S5a
None of These QUALIFICATION GRID


Refused


S4b Which of the following typess of satellite radio do you or your household currently subscribe to READ LIST


AND CIRCLE ALL THAT APPLY


paid subscription directly from XM or Sirius


SKIP TO S6a NOTE
trial subscription such as from the purchase of


car directly from XM or Sirius
THIS IS FOR INFO ONLY HERE


Part of package from third party such as through
WILL USE ANSWERS SHOWN HERE TO


DirecTV DiSH Network or AOL or directly purchased
CATEGORIZE IN Q7 QUOTA


satellite radio for Internet delivery only from XM or SKIP TO S6a
QUALIFICATION GRID


Sirius


Dont Know


S5a
_______________________________________


ASK S5a FOR EACH ITEM NOT CIRCLED IN S4a


Are you or your household currently considering subscribing to INSERT ITEMS FROM Q.4a in the next 30


days READ LIST RECORD ANSWER FOR EACH LISTED ITEM


Yes No DKlUnsure
___________________ __________ ____________________ NOTE
Cable TV


Satellite TV SKIP TO S7 THIS IS FOR INFO ONLY


HERE
Broadband Internet


IF Yes CIRCLED ASK WILL USE ANSWERS SHOWN
Satellite radio S5B BELOW HERE TO CATEGORIZE IN


Q7 QUOTA QUALIFICATION
Wireless cell phone


SKIP TO S7 GRID
service


S5b Wh of the following types of satellite radio are you or your household considering subscribing to
READ LIST AND CIRCLE ALL THAT APPLY


paid subscription directly from XM or Sirius SKIP TO Q6b


NOTE
trial subscription such as from the purchase of


car directly from XM or Sirius


THIS IS FOR INFO ONLY HERE


Part of package from third party such as through


DirecTV DiSH Network or AOL or directly purchased
SKIP TO Q6b WILL USE ANSWERS SHOWN HERE TO


satellite radio for Internet delivery only from XM or
CATEGORIZE IN Q7 QUOTA


Siriuc QUALIFICATION GRID


Dont Know







Page


S6a Which sateflite radio services do you or your household currently subscribe to READ LIST RECORD ONE
ANSWER


XM NOTE


Sirius SKIP TO S7 THIS IS FOR INFO ONLY HERE
_______________


QUOTA QUALIFICATION GRID WILL USE ANSWERS SHOWN HERE


TO CATEGORIZE IN Q7 QUOTA
Both Sirius and XM


QUALIFICATION GRID


DK/Unsure TERMINATE WITH THANKS


JSSUINtVrL DON KNOW SERVICE iLiEDONT KNOW SERVICE IERVI N4TE DON NOVS2I
Li LFS-4 MALES-2534 MES


6L UwBR 4u ADL IUVBF


01 02


08


12


16 16


WIN DONrKNOWSERVCE ERMIN4TEDON KNOW 3ERVCE
5064 MALES 65


NE 4V1LABP MBE RCU WA LABLL NUMBER


03 84 03 04


07 18 08


15 16 14 16


S6b Which satellite radio service are you currently considerinQ subscribing to RECORD ONE MENTION


OK/Have not decided
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S7 QUOTA QUALIFICATION


____ S4a S4b S6a


REFER BACK TO S4a REFER BACK TO S4b REFER BACK TO S6a


SATELLITE IS CODE CIRCLED ARE ONE OR MORE DID RESPONDENT ANSWER


RADIO Satellite radio CODES CIRCLED IN XM SIRIUS OR BOTH
SHADED AREASSUBSCRIBER


Yes CONTINUE TO 4b Yes Continue to 6a Yes QUALIFIES


_________________ No TERMINATE No TERMINATE No TERMINATE


____ S5a S5b
REFER BACK TO S5a REFER BACK TO S5b


SATELLITE IS CODE CIRCLED IS CODE CIRCLED


RADIO Satellite radio paid subscription directly


from XM or Sirius
CONSIDERING


Yes QUALIFIES


SUBSCRJBER _______________
No TERMINATE


No TERMINATE
Yes CONTINUE TO 5b
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REFER TO QUOTA QUAUFICATON GRID ON PREVIOUS PAGE


IF RESPONDENT DOES NOT QUAUFY FOR EITHER QUOTA GROUP TERMINATE AND CRCLE NEXT


AVAILABLE NUMBER IN APPROPRIATE BOX BELOW


IALL


TERMtNATE DOES NOT TERMINATE DOES NOT TERM1N \TE DOES \JO


UBSCRIBEICONSIDER SUBSCRIBING SUBSCRIBE/CONSIDER SUBSCRIBING CRIBE/CONSIDERSUBSCRJU
LES 1824 CIRCLE NEXT AVAILABLE VALES 2534 CIRCLE NEXT VAILABLE 34 CIRCLE XT AV A4


NUMBER ND BER NU14BER


06 08 06 08


09 12 11


TEIf4f DOES NOT ERMINATE DOES NI
UBSCRIBECONSDER SUBSCRIBING SUBSCRIBE/CONSIDER SUBSCRiBING
LES 50 61 RCLE NEXT AVAILABLE MALES 65 CIRCLE NEXT LF BLE


UMBER NUMBL1


04 02 07


08 06


10


14 15 16 14 15 18
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S8 Do you normally wear eye glasses or contact lenses when you read


Yes ASK QUESTION S9 No SKIP TO INVITATION


S9 Do you have your eye glasses with you or are you wearing your contact lenses now


Yes CONTINUE No TERMINATE


TERMINATENO GLASSES CONTACTS
TERMINATENO GLASSES CONTACTS


SATELLITE RADIO CONSIDERING SUBSCRIBER
SATELLITE RADIO SUBSCRIBER


CIRCLE NEXT AVAILABLE NUMBER CIRCLE NEXT AVAILABLE NUMBER


01 02 03 04 01 02 03 04


05 06 07 08 05 06 07 08


09 10 11 12 09 10 11 12


13 14 15 16 13 14 15 16


SlO RECORD GENDER OF RESPONDENT BELOW


Male


Female
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INVITATION


ASK EVERYONE
SI We would like to invite you to participate in study that we think you will find interesting The survey will take


about 20 minutes The survey we would like you to participate in requires you to read questions on computer


screen and either use mouse to point and click your answers or tell me your answers and will record them


Would you like to participate in this study


Yes will participate CONTINUE WITH S12


No will not participate TERMINATE IN APPROPRIATE BOX BELOW


TERMINATE REFUSED TO PARTICIPATE SATELLITE RADIO SUBSCRIBER


CIRCLE NEXT AVAILABLE NUMBER BELOW
01 02 03 04 05 06 07 08 09 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25


26 27 28 29 30 31 32 33 34 35 36 37 38 39 40 41 42 43 44 45 46 47 48 49 50


TERMINATE REFUSED TO PARTICIPATE SATELLITE RADIO CONSIDERING SUBSCRIBER


CIRCLE NEXT AVAILABLE NUMBER BELOW


01020304050607080910111213141516171819202122232425
26 27 28 29 30 31 32 33 34 35 36 37 38 39 40 41 42 43 44 45 46 47 48 49 50


S12 May please have your full name address and phone number You can be assured that your name and phone


number will not be used to sell you anything or for any marketing or telemarketing purposes It will only be used to


verify your participation in the survey RECORD ON FRONT PAGE OF SCREENER YOU MUST VERIFY


RESPONDENTS PHONE NUMBER IF RESPONDENT REFUSES TO GIVE PHONE NUMBER SAY Im sorry


but cannot ask you to participate in our survey as my client needs your phone number to be able to verify your


participation in this study


Gave phone number RECORD ADDRESS AND PHONE THEN CONTINUE


Refused phone number TERMINATE IN APPROPRIATE BOX BELOW


TERMINATE REFUSED PHONE NUMBER SATELLITE RADIO SUBSCRIBER


CIRCLE NEXT AVAILABLE NUMBER BELOW
01 02 03 04 05 06 07 08 09 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25


26 27 28 29 30 31 32 33 34 35 36 37 38 39 40 41 42 43 44 45 46 47 48 49 50


TERMINATE REFUSED PHONE NUMBER SATELLITE RADIO CONSIDERING SUBSCRIBER
CIRCLE NEXT AVAILABLE NUMBER BELOW
01020304050607080910111213141516171819202122232425
26 27 28 29 30 31 32 33 34 35 36 37 38 39 40 41 42 43 44 45 46 47 48 49 50


ING RESPONDENT TO INTERVIEWING AREA DO NOT DISCUSS THE SUBJECT MATTER OF THE STUDY
WITH THE RESPONDENT WHILE WALKING TO FACILITY


NOTE IF RESPONDENT WEARS GLASSES/CONTACT LENSES BE SURE HE/SHE IS WEARING THEM WHEN
ADMINISTERING MAIN QUESTIONNAIRE











Exhibit Internet Survey


Eectronics Survey


Thank you for participating in our study The responses you give to our questions are very important to


us and will be kept in confidence The resutts of this study will not be used to try to sell you anything


We ask you to answer all questions as honesty as possibe Pease do not allow anyone ese to fill out


this survey Thank you for your time and opinions


Pease press the fIJ button at the bottom of the page to begin


SI Are you or any members of your househod empoyed in any of the following industries CRCLE
ALL THAT APPLY RANDOMIZE UST


An insurance company CONTINUE


market research firm


An advertising agency


The entertainment industry
TERMINATE


satellite radio provider


cabe TV provider


An internet service provider
CONTiNUE


None of these


S2 Which of these groups indudes your age CIRCLE QjCODE ONLY


Under 18 years of age TERMINATE


1824


2534


3549 CONTiNUE-WATCH QUOTAS
5O64


65 or dder


Refused TERMNATE


S2a what state do you currently reside DROP DOWN


S2b What is your gender


e2
S3 Whch if any of the following decisions do you make or take part in making for your household


CIRCLE ALL THAT APPLY LIST


Decision to subscribe to cable TV


Decision to subscribe to Internet service


Decision to subscribe to satellite radio MUST SAY YES TO CONTINUE







Decision to subscribe to wireless cell


Decision to subscribe to satellite TV


None of These TERMINATE WITH THANKS


S4a Which of these services if any do you currently subscribe to CIRCLE ALL THAT APPLY


LIST


Cable TV


Satellite TV SKIP TO S5a


Broadband Internet


Satellite radio IF CIRCLED ASK S4b


Wireless cell phone service


SKIP TO S5a
None of These


Dont Know Unsure


S4b Which of the following typess of satellite radio do you or your household currently subscribe to
CIRCLE ALL THAT APPLY


paid subscription directly from XM or


Sirius
SKIP TO


trial subscription such as from the S6a


purchase of car directly from XM or Sirius


Part of package from third party such as


through DirecTV DiSH Network or AOL or


directly purchased satellite radio for Internet TERMINATE


delivery only from XM or Sirius


Dont Know


S5a


ASK S5a FOR EACH ITEM NOT CIRCLED IN S4a


Are you or your household currently considering subscribing to INSERT ITEMS FROM Q.4a in the


next 30 days RECORD ANSWER FOR EACH LISTED ITEM LIST


Yes No OK/Unsure


Cable TV


Satellite TV TERMINATE


Broadband Internet


Satellite radio IF Yes CIRCLED ASK
S5B BELOW


Wireless cell phone TERMINATE
service







S5b Which of the following types of satellite radio are you or your household considering subscribing


to CIRCLE ALL THAT APPLY


paid subscription directly from XM or Sirius SKIP TO Q6b


trial subscription such as from the purchase of car


directly from XM or Sirius


Part of package from third party such as through


DirecTV DiSH Network or AOL or directly purchased
TERMINATE


satellite radio for Internet delivery only from XM or Sirius


Dont Know


S6a Which satellite radio services do you or your household currently subscribe to RECORD ONE
ANSWER


XM
SKIP TO QI


Sirius


Both Sirius and XM


DK/Unsure TERMINATE


S6b Which satellite radio service are you currently considering subscribing to RECORD ONE
ANSWER


XM


Sirius SKIP TO Q3


Both Sirius and XM


DKIHave not decided


Q1 How long have you been Satellite Radio subscriber Circle one only


Less than year


lto2years


3to4years


More than years


OK/Unsure


Q2 How many satellite radio receivers do you currently own Circle one only


One


jwo







Three


Four


5ormore


DK/Unsure


Q2a What type or types of satellite radio receivers do you own Circle all that apply


RANDOMIZE LIST EXCEPT OTHERJDK


home-use receiver


An in-dash car receiver


plug play unit that can be used with home


portable unit that can be used anywhere


Other Specify


DK/Unsure


Q2b Where do you Usten to satellite radio Circle all that apply


RANDOMIZE LIST EXCEPT OTHERIDK


At home


At work


In the car SKIP TO
On the Internet Q4a INTRO


Outdoors


Other Specify


DK/Unsure


Q3 We will be asking you some questions today about satellite radio Now please read this information


about satellite radio from the XM WEB SITE SIRIUS WEB SITE OR XM AND SIRIUS WEB
SITES FROM S6B


Satellite radio is more than the latest technology Its an extraordinary new way to experience your
favorite music sports news talk comedy- and it goes anywhere you go No longer are your choices


limited to where you live or travel Satellite radio gives you the freedom to hear what you want when you
want it Imagine dozens dozens of commercial-free music channels playing new old favorites Heart-


pounding coverage of your favorite pro college teams National news broadcasters you trust Talk


shows you rely on to inform provoke Even traffic weather Thats satellite radio


You can listen to satellite radio in your car in your home on the Internet or erever you go
S6B THEN SHOW INFORMATION ABOUT XM ONLY
S6B THEN SHOW INFORMATION ABOUT SIRIUS ONLY


IF S6B OR THEN RANDOMIZE ORDER OF PRESENTATION OF XM AND SIRIUS RECORD
ORDER


XM is..


The greatest variety of entertainment in music sports talk comedy news and entertainment







Superior digital sound quality coast-to-coast


Incredibly easy to use wherever you are --- at home at work in the car or on the go


The most music on satellite radio


Exciting sports coverage and detailed play-by-play reporting on your favorite teams


Affordable at only $12.95 month thats less than 50 day


About Sirius


No one can match SIRIUS programming Weve got legendary DJs playing your favorite songs on 69


channels of 100% commercial-free music plus exclusive live performances and artist interviews Love


sports SIRIUS is home to NASCAR the entire NFL and over 40 NBA and NHL games week college


sports and more Talk about star power SIRIUS proudly presents original programming from Martha


Stewart Bill Bradley Eminem Tony Hawk Jim Breuer JimmyBuffet Tony Stewart and Howard Stern


Plus the biggest names in news and talk great comedy traffic and weather you need more and more on


over 130 channels of the best of all radio


SKIP TO Q4B INTRO


Q4a INTRO


Reflecting on your use of satellite radio in typical week how much do you value the different aspects of


satellite radio music programming By value we mean what is the relative importance of each of these


features in motivating you to listen to music programming on satellite radio


Please do so by allocating 100 points among the percent value of features below If you do not place any


value on particular feature give it zero The feature you value the most should get the highest


number of points the second most should get fewer points etc Make sure the total adds up to 100%


Q4b INTRO


Thinking about your future use of satellite radio during typical week how much would you value the


different aspects of satellite radio music programming By value we mean what is the relative


importance of each of these features that would motivate you to listen to music programming on satellite


radio


Please do so by allocating 100 points among the percent value of features below If you do not place any


value on particular feature give it zero The feature you value the most should get the highest


number of points the second most should get fewer points etc Make sure the total adds up to 100%


ORDER OF FEATURES


Music Programming Feature of Value to


The artist and song title are displayed on my screen


can hear music from the 70s 80s 90s and today


can hear music from the 40s 50s 60s and earlier


DJs and celebrity hosts provide commentary and personality


The selection and sequencing of the songs on the channels listen to


Most channels are commercial free


The music is uncensored


can hear live studio performances and live concerts


Total must


Thank you Those are all the questions we have for you today







Exhibit G21 Subscribers nternet Survey Screen Shots


onpIete


Are rYrhesehold empayed an at the folInwin8 iedustes


The entertainment ndustry


An Internet service provider


An advertisin8 a8ency


market research firm


LI cable PJ provider


An insurance company


LI None of the Above


O%l1OO%
vcwplet


Whkh at these greups ledudes your aef


Under 29 foars of ae
18-24


25-34


35-49


50 64


65 or older


prefer not to answer this question


In what state du you currenUy reshle


select one


5% 100%
onpt%







Male


Female


5% 100%


srnpkt


Decision to subscribe to wireless cell Dhone service


Decision to subscribe to satellits radio


Li Decision to subscribe to fnternet service


Decision to subscribe to satellite lv


None of the Above


coopIte


Satellite TV


Li Cable TV


Broadband Internet


Wireless cef phone service


Sateflite radio


None of the Above


Dont Know Unsure


155%
corpieth







typess of sateJit do do you or your househod rntIy
subscre


toof the following


paid subscription directly from SM or Sirius


trial subscription such as from thu purchase of car directly from SM or Sirius


Part of package from third party such as through Direc1V DiSH Network or AOL or


directly purchased satellite radio for toternet delivery oniy from SM or Sirius


Dont Know


0% 100%
corpkt


satellite radio se ________


XM


Stius


Both Sirius and SM


Pont know/Unsure


ow loom


cor-piem


Less than year


to years


to years


More than years


Pont know/Unsure


ow 100%
vs cmvpIete







Two


Three


Four


Fye or more


Dont know/Unsure


56 cwtt


Whore do you hsteo to setebte reEho


LI Outdoors


In the car


At home


On the Internet


LI At work


LI Other Please specify


ii Dont know/Unsure


56 np56ta


Whet type or types of seteffite rodlo receivers do you owo


pIu play unit that can be used with home audio equipment or in the car


home-use receiver


An in-dash car receiver


LI portable unit that can be used anywhere


Other Please specify


Dont knew/Unsure


96 vomelt







Li paid subscriptlon directly from XM or Sirius


Li trial subscriptlon such as from the purchase of car directly from NM or Sirius


Part of package from third party such as through DirecTV DISH Network or AOL or


directly purchased satellite radio for Internet delivery only from NM or Sirius


Li Dont Know


Both Sirius and NM


Dont know/Unsure


0% 100%


onpIet


Less than year


lto2years


to years


More than years


Dent know/Unsure


cnnpkt







Four


Five or more


Dont knowjUnsure


0% 100%
colpe0


Where do you li5ten to sotelifte radio


Outdoors


LI In the car


Li Athome


On the Internet


Li At work


Other Please speafy


LI Don know/Unsure


rJ vr


corrptete


What type or types at satellite radio receiver do yea own


plug play unit that can be used with home audio epuiproent or in the car


home-use receiver


An in-dash car receiver


II portable unit that can be used anywhere


Li Other Please specify


Dont knew/Unsure


0% 100%


ernpIet







Reflecting on your use of satellite radio in typical week how much do you value the different aspects of satellite


radio misk programming fly value we mean what is the relative importance of each of these features in


motivating you to listen to music programming on satellite radio


Please do so by allocating 100 posits among the percent value of features below If you do not place any value


on particular feature give ta lero The feature you value the most should get the highest number of points


the second most should get fewer points etc Make sure the total adds up to 100%


_____________ I7ItFIfl


can hear live studio performances and live concerts


The selection and sequencing of the songs on the channels listen to


can hear music from the 70s Sos q5 and today


Dis and celebrity hosts provide commentary and personality 1%


can hear music from the 40s 50s 60s and earlier


The artist and song title are displayed on my screen


The music is uncensored
a/v


Most channels are commercial free







Male


Female


5% 100%


op%t


El Decision to subscribe to cable lv


Decision to subscribe to wireless cell phone service


Lii Decision to subscribe to satellite radio


Decision to subscribe to Internet service


El Decision to subscribe to satellite TV


None of the Above


s%Biss%
e.ple


of sios if any do you subsbe to


Cable TV


El Broadband Internet


Wireless cell phone service


Satellite radio


NoneoftheAbove


ii Don KnDw Unsure


155%
ompete







Exhibit G-22 Consderers CA Screen Shots


Thank you for participating in our study The responses you give to our questIons are very important to us


end will be kept In confidence The results of this study will not be used to try to sell you anything


We ask you to answer all questions as honestly as possible Please do not allow anyone else to fill out this


survey Thank you for your time end opinions


5% 500%


oflpete


Are you or eny members of your household employed In eny of the following Industries


LI satellite radio provider


LI The entertainment industry


LI An internet service provider


An advertisinp apency


market research firm


cable IV provider


LI An insurance company


LI None of theAbove


100%


wnpkta


18-24


25-34


5-49


65 or older


prefer not to answer this question


105%
swpIte


--select one


s% iss%


owpletn







Are you or your househoW curronty sdorin substribh to Broedbend ioternet CeWe TV Stefflte TV


Broadband Internet


Cable 1V


Satellite TV


Satellite radio


IwI


0% 100%


ompta


consjdeogsubsbngtoy
paid subscription directly from NM or Sirius


trial subscription such as from the purchase of car directly from NM or Sirius


Part of package from third party such as through DireclV DiSH Network or AOL or


directly purchased satellite radio for internet delivery only from NM or Sirius


Dont Know


105%
mnWIes


Both Sirius and NM


Dont know/Have not decided


155%
mrsplete







sateflith radio Now please r0ad ths inf ormation ab0ut


Satellite radio iv more than the latest technology Its an extraordinary new way to experience your favorite


music sports news talk comedy- and it goes anywhere you go No longer are your choices limited to where you
live or travel Satellite radio gives you the freedom to hear what you want when you want it Imagine dcizens


dozens of commercial-free music channels playing new old favorites Heart-pounding coverage of your favorite


pro it college teams National news broadcasters you trust Talk shows you rely on to inform it provoke Even


traffic it weather Thats satellite radio


You can listen to satellite radio in your car in your home on the Internet or wherever you go


XMs.


The greatest variety of entertainment in music sports talk comedy news and entertainment


superior digital sound quality coast-to-coast


Incredibly easy to use wherever you are --- at home at work in the car or on the go
The most music on satellite radio


Exciting sports coverage and detailed play-by-play reporting tin your favorite teams


Affordable at only $12.95 month thats less than 50$ day


About Sines


No one can match SIRIUS programming Weve got legendary Div playing your favorite songs on 69 channels of


100% commercial-free music plus exclusive live performances and artist interviews Love sports SIRIUS is home
to NASCAR the entire NFL and over 41 NSA and NHL games week college sports and more Talk about star


power SIRIUS proudly presents original programming from Martha Stewart Sill Bradley Eminem Tony Hawk im
Breuer iimmy Buffet Tony Stewart and Howard Stern Plus the biggest names in news and talk great comedy
traffic and weather you need more and more on over 130 channels of the best of all radio


kiwI


O%-1O5%


Thinking about your futore use of satellite radio during typical week how much would you value the different


aspects of satellite radio mesic pnoremminq By value we mean what is the relative importance of each of


these features that would motivate you to listen to music programming on satellite radio


Please do so by allocating 100 points among the percent value of features below If you do not place any value


on particular feature give it zero The feature you value the most should get the highest number of points


the second most should get fewer points etc Make sure the total adds up to 100%


Dis and celebrity hosts provide commentary and personality


The artist and song title are displayed on my screen


The ye ection and sequencing of the songs on the channels listen to


can hear music from the 40s 50s 60s and earlier


Most channels are commercial free
0/0


The music is uncensored


can hear music from the 70s 90s gos and today


can hear live studio performances and live concerts


IL WI











Exhibit nternet Survey nvtaton to Respondents


Details of todays survey


Topic Bectronics


Reward An nstant Wn game pay and an entry in the $25000 sweepstakes


Survey length minutes


Click this hnk to start fiedUNK/fied


Your opinion makes difference Thank you for taking part


Questions Pease reference survey number 669583


Dana Jevarjan


Project Manager


Survey SampUng nternationa LLC


203A550435


surveysampHngcom


977-2007 Your trusted partner sampling for 30 years











hibit Internet Survey Screening Statistics and Sample Disposition


Remaining


Number of Number of


____________________________________________________________________
Respondents Respondents


Invitations sent out by Survey Sampling 100454 100454


Did not respond to invitation 81153 19301


Exited before demo screener Logon Age Sex HH Income State 145 19156


Exited when asked decision making 19154


Exited when asked where do you listen to satellite radio 19151


Terminated employment conflict 358 18793


Terminated during demo screener ans DK or refused to age question 62 18731


Terminated Over quota age sex and region 15902 2829


Terminated- Dont participate in the decision to subscribe to satellite radio 1670 1159


Terminated- Wrong subscription type 51 1108


Terminated Not considerer 789 319


Failed to Validate 40 279


Completed Survey 279
______________


Incidence Rate 11.3%
_____________


1ponse Rate 18.7%
_____________











Exhibit J-1 Willingness to Pay for Satellite Radio Not Reweighted


Willingness to Pay for SatelliteRadlon the Absenc dl Features


Overall


As Many No ews


ocalKeceo ounduar omiLcialsas ea


Oj4er On yt qa tofM AM or f4 No uaw Talk Sports Traffi


First $7.95 $8.34 $5.10 $3.33 $10.18 $9.52 $9.48


Last $12.67 $12.24 $11.64 $11.61 $12.71 $12.37 $12.52


Overall $10.95 $11.10 $10.14 $9.27 $11.57 $11.57 $11.41


Base 295


Wljllngnes$$ Vfor SatellIte RadIo In the Absence of Featuress
____________


Subscribers


NoNew


La Recep ou quality CommercIals Weahe


Oni Tito FM on AMor FM No NolaIk No p0 Taffl


First $7.57 $7.73 $4.27 $3.17 $10.04 $9.17 $8.65


Last $12.58 $12.03 $11.21 $11.45 $12.63 $12.17 $12.38


Overall $10.80 $11.02 $10.16 $9.15 $11.46 $11.51 $11.22


Base 214


Wlflingness toP foeateIJlte Rpdlo lntheAbsencVFe ures


Considerers


Man


aece tion Soun quar ommerJl Weathe


er bnl Equa to on AIFM oM No Sports Ta ic


First $9.09 $10.18 $7.60 $3.80 $10.61 $10.56 $11.97


Last $12.95 $12.87 $12.93 $12.09 $12.95 $12.95 $12.95


Overall $11.38 $11.34 $10.06 $9.61 $11.91 $11.75 $11.96


Base 81


The headings in this table represent satellite radio in the absence offeatures which were removed during the willingness to pay question in the mall survey


You couldnt get reception nationally just locally


Sound quality was only equal to that of the FM radio you can listen to


There were as many commercials as on AM or FM Radio


There was no music available not even your favorite channels


There were no talk shows available not even your favorite hosts


There was no sports coverage available nat even your favorite teams


There were no news weather or traffic reports available







Exhibit J-2 Willingness to Pay for Satellite Radio Reweighted


Willingness to pay for Music


Overall


Order No Music


First $6.19


Last $11.61


Overall $9.73


Base 295


Willingness to pay for Music


Subscribers


Order No Music


First $6.38


Last $11.45


Overall $9.69


Base 214


Willingness to pay for Music


Considerers


Order No Music


First $5.63


Last $12.09


Overall $9.83


Base 81


The heading in this table representa satellite radio in the absence of music


There was no music available not even your favorite channels
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Exhibit K-2 Value of Satellite Radio Features Reweighted


IValue
for Satellite Radio Features


Overall


Current Levels


Order of Music1


First $6.48


Last $0.92


Overall $2.93


Base 295


I11Vue
for Satellite Radio Features


Subscribers


Current Levels


Order of Music


First $6.20


Last $0.94


Overall $2.87


Base 214


Value for Satellite Radio Features


Considrs


Current Levels


Order of Mqsic


First $7.32


Last $0.86


Overall $3.12


Base 81


The heading in this table represents the value of music measured by the willingness to pay question in the mall survey


There was no music available not even your favorite channels
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Exhibit N-I Willingness to Pay Using Pelcovits Cut-off- Not Reweighted


Comparison of willingness to pay using cut-off from Pelcovits


Across all orders Overall Subscribers Considerers


Would cancel 14.6% 14.5% 14.8%


Would pay less than $7.27 25.8% 26.6% 23.5%


Base 295 214 81


iiir iiu wb
Would cancel 56.0% 56.5% 54.5%


Would pay less than $7.27 74.6% 78.3% 63.6%


Base 34 23 11


If music shown last Overall Subscribers Considerers


Would cancel 4.4% 5.9% 0.0%


Would pay less than $7.27 6.7% 5.9% 9.1%


Base 45 34 11


respondent will cancel if their


willingness to pay is $0.00







Exhibit N-2 Willingness to Pay Using Pelcovits Cut-off Reweighted


Comparison of willingness to pay using cut-off from Pelcovits


Across all bç Overall Subscribers ConsiderØrs


Would cancel 12.2% 11.8% 13.3%


Would pay less than $7.27 21.8% 22.3% 20.3%


295 214 81


If music shown first Overall Subscribers Considerers


Would cancel 39.9% 38.0% 45.6%


Would pay less than $7.27 53.1% 52.6% 54.5%


34 23 11


Oj je1I ______
Would cancel 4.4% 5.9% 0.0%


Would pay less than $7.27 6.7% 5.9% 9.1%


45 34 11


respondent will cancel if


their willingness to pay is $0.00







-- -- ----







Exhibit Value of Sound Recording Rights Disaggregated by Time Period


Value of Sound Recording Rights


Unweighted


Music From the 70s 80s 90s and


Overall1 Music From the 40s 50s and 60s Today


$1.32 $2.05


Reweighted


Music From the 70s80s 90s and


Overall1 Music From the 40s 50s and 60s Today


$1.15 $1.78


Base is 288
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Appendix Validation Protocol


VAUDATION PROTOCOL Sateflite Radio Study


Vaildation forms for each ocation include


Date of interview


Respondent ID


Quota Group


Respondents first name and last initial


Age Group of Respondent


Telephone Number


Name of interviewer


VALIDATION iNSTRUCTIONS


We attempted to validate 100% of the names provided


Once call was initiated for any telephone number at least 16 attempts were made to reach that respondent These


attempts were made at varying times in other words the attempts were dialed during day evening and weekend


hours


IF DURING THE COURSE OF DIALING SITE REACHED AN UNUSUALLY HIGH NUMBER OF RESPONDENTS
WHO REFUSED VALIDATION OR THERE WAS NO SUCH PERSON OR THE PERSON REACHED STATED
OUTRIGHT THAT THEY DID NOT PARTICIPATE CALL WAS MADE TO APPUED MARKETING SCIENCE


FALURES TO VALIDATE WERE REPC IEDJ1Y SITE AN RESPON ENJ IB$
TO APPLIED MARKETING SCIENCE


FURTHERMORE IF THERE WERE AN INORDINATE NUMBER OF DISCONNECTS CALL WAS MADE TO
APPLIED MARKETING SCIENCE Each telephone number was dialed by mall supervisor for legitimacy as


working number before the actual interview took place Nevertheless we asked that sites alert us to


patterns etc


SITES WERE INSTRUCTED TO NOT WAIT UNTIL THE END OF THE VALIDATION
PROCEDURE TO ALERT APPLIED MARKETING SCIENCE TO CONCERNS
PROBLEMS OR ISSUES


once at least 16 attempts were made to reach that respondent the validation process for this study was completed


IMPORTANT DEFINmONS


Retusod to Validate
Dc rden hung up eleoh cQII fus to spak SO


ailed Validate


Respondent states they did not participate in the study are not ie je sb


eener or validation docu iient or did not ace ye ier sh nceti


SEE NEXT PAGE FOR VALIDATION PROTOCOL







Appendix 2- Validation Protocol


VALIDATION SCRIPT


Once respondent was reached the following was read


Hello am ______________ from Applied Marketing Science national market research company
Recently we conducted study in your area and Im calling to confirm few points in the survey


Were you recently approached at the _____________________ and asked questions and then asked to go
to facility to do survey ANSWER MUST BE YES


Subscribers Only Did you tell the interviewer that you currently have satellite radio in your household
Considerers Only Did you tell the Interviewer that you are currently considering subscribing to satellite radio


ANSWERS MUST BE YES


When you went to the facility were you seated at computer to answer questions about Satellite Radio


ANSWER MUST BE YES


And to confirm your age are you between the ages of ___________ MUST MATCH INFORMATION


PROVIDED


And at the completion of the survey were you paid $5.00 in cash for your opinions ANSWER MUST BE YES


THANK YOUJ











Appendix 95% Confidence Intervals for Numbers in the Exhibits to the Hauser Report


In this Appendix the Exhibits which present numbers used in the Hauser Report


have been expanded to include standard errors of the mean as well as 95%


confidence intervals The latter are calculated using two-tailed test calculated


as the mean plus or minus 1.96 times the standard error of the mean
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Appendix Exhibit J-2 Willingness to Pay for Satellite Radio Reweighted


Willingness to pay for Music
__________ __________ ___________ ___________


__________________________________________________
Overall


___________ ___________ ___________


Order No Music1 No Music No Music No Music


95% Ci 95% C.I


Mean S.E Mean Lower Upper


First $6.19 $1.08 $4.07 $8.31


Last $11.61 $0.47 $10.69 $12.53


Overall $9.73 $0.27 $9.20 $10.25


Base 295
___________ ___________ ___________


Willingness to pay for Music
___________


Subscribers


Order No Music No Music No Music No Music


95% C.I 95% C.l


Mean S.E Mean Lower Upper


First $6.38 $1.30 $3.83 $8.93


Last $11.45 $0.55 $10.37 $12.53


Overall $9.69 $0.31 $9.08 $10.30


Base 214
__________ __________ __________


Willingness to pay for Music
___________


Considerers


Order No Music No Music No Music No Music


95% C.l 95% C.I


Mean S.E Mean Lower Upper


First $5.63 $1.87 $1.97 $9.29


Last $12.09 $0.86 $10.40 $13.78


Overall $9.83 $0.52 $8.80 $10.86


Base 81
___________ ___________ ___________


The heading in this table representa satellite radio in the absence of music


There was no music available not even your favorite channels


t-value for 95% confidence intervals 2-tailed test 1.96
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Appendix Exhibit K-2 Value of Satellite Radio Features Reweighted


Value for Satellite Radio Features
______________


___________________________________________________
Overall


___________ ___________ ___________


Current Levels


Order of Music1 No Music No Music No Music


95% C.l 95% C.l


Mean S.E Mean Lower Upper


First $6.48 $1.06 $4.41 $8.55


Last $0.92 $0.45 $0.03 $1.81


Overall $2.93 $0.27 $2.41 $3.45


Base 295
___________ ___________ ___________


Value for Satellite Radio Features
_____________


Subscribers


Current Levels


Order of Music No Music No Music No Music


95% C.I 95% C.l


Mean S.E Mean Lower tipper


First $6.20 $1.26 $3.72 $8.68


Last $0.94 $0.53 $0.11 $1.98


Overall $2.87 $0.31 $2.27 $3.47


Base 214
___________ ___________ ___________


Value for Satellite Radio Features
_____________


Considerers


Current Levels


Order of Music No Music No Music No Music


95% Ci 95% C.l


Mean S.E Mean Lower Upper


First $7.32 $1.87 $3.66 $10.98


Last $0.86 $0.86 $0.83 $2.56


Overall $3.12 $0.52 $2.09 $4.14


Base 81
__________ ___________ ___________


The heading in this table represents the value of music measured by the willingness to pay question in the ma//survey


There was no music available not even your favorite channels


t-value for 95% confidence intervals 2-tailed test 1.96
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PUBLIC VERSION


Before the


COPYRIGHT ROYALTY JUDGES
LIBRARY OF CONGRESS


Washington D.C


In the Matter of


ADJUSTMENT OF RATES AND TERMS FOR Docket No 2006-1 CRB DSTRA
PREEXISTING SUBSCRIPTION SERVICES AND
SATELLITE DIGITAL AUDIO RADIO
SERVICES


REBUTTAL TESTIMONY OF GEORGE BENSTON


INTRODUCTION AND QUALIFICATIONS


My qualifications in brief are as follows presently hold the position of John


Harland Professor of Finance Accounting and Economics at the Goizueta Business School and


Professor of Economics in the College both at Emory University have held these positions


since mid-1987 In addition have been Associate Dean for Research Chair of the Accounting


Area and Chair of the Finance Area at the Goizueta Business School From 1966 through 1987


was at the Simon Graduate School of Management of the University of Rochester where held


the titles first of Associate Professor and then Professor of Accounting Finance and Economics


From 1962 through 1966 was an Assistant Professor of Accounting at the Graduate School of


Business of the University of Chicago and in 1957-58 Assistant Professor of Accounting at


Georgia State University presently also am Honorary Visiting Professor at City University


London England and have been Distinguished Visiting Fellow at Oxford University in


England and Visiting Professor at the London School of Economics London Business School


Hebrew University in Israel and University of California at Berkeley


For seventeen years was an invited instructor in program of economics and finance


for federal judges and law professors sponsored first by the Law and Economics Center of







PUBLIC VERSION


Emory University and then by the Law and Economics Center of George Mason University At


these programs taught federal judges and law professors the application of accounting and


financial data for understanding markets including securities markets the assessment of


damages and antitrust economics


received Ph.D in finance and economics from the Graduate School of Business of the


University of Chicago in 1962 an M.B.A in accounting and taxation from the Graduate School


of Business of New York University in 1953 and B.A in liberal arts and accounting from


Queens College New York City in 1952 am C.P.A registered in North Carolina where


passed the examination with the highest grades in the state


Prior to entering the U.S Navy in 1953 where served for three years on active duty


worked in public accounting After being honorably discharged as Lieutenant Junior Grade


LTJG worked for the First National Bank of Atlanta and taught part-time at Georgia State


University


am the author or co-author of over 155 books monographs and articles in refereed


academic journals not including comments and articles in non-academic publications that cover


the subjects of accounting finance and economics These include analyses of securities


markets banking markets banking operations regulation of financial markets financial and


managerial accounting cost estimation mortgage markets and discrimination in lending and


retirement annuities


have been qualified as an expert witness for plaintiffs defendants the U.S Department


of Justice and the U.S Internal Revenue Service have never been disqualified as an expert


witness have testified at depositions hearings or trial over thirty-five times This testimony


includes analysis of and recommendations to U.S District Courts and the Copyright Board of







PUBLIC VERSION


Canada on the pricing of blanket music-performances licenses to television broadcasters from


ASCAP and BMI issues involving securities investment banking and underwriting commercial


banking saving and loan associations antitrust taxation accounting and auditing In one


instance was appointed by federal judge to serve as the Courts independent expert witness in


predatory pricing case have also testified before committees of the U.S Congress and the


Canadian Parliament the Securities and Exchange Commission and the Financial Accounting


Standards Board have been consultant to the Federal Reserve Board the Office of the


Comptroller of the Currency and the Federal Deposit Insurance Corporation FDIC My


curriculum vitae as of December 31 2006 is attached hereto as Benston Rebuttal Exhibit


II ASSIGNMENT


have been asked by counsel for XM Satellite Radio Inc XM and Sirius Satellite Radio


Inc.Sirius the pre-existing satellite
digital audio radio services SDARS to review and


evaluate one of the analyses first presented by SoundExchange economist Dr Michael Pelcovits


in his Amended Written Direct Testimony In particular have been asked to review and


discuss Dr Pelcovits use of the SDARS non-music programming costs as benchmark for the


sound recording performance right


III ASSESSMENT OF DR PELCOVITS NON-MUSIC PROGRAMMING COST
ANALYSIS


In his Amended Written Direct Testimony Dr Pelcovits introduces an analysis that


attempts to use the SDARS payments for non-music content as benchmark for SDARS


payments for music programming He asserts The total costs to the SDARS for their music


channels including the sound recording royalty the publishers royalty and the SDARS internal


programming expenses ought to comprise at least the same percent of revenues as the


comparable payments for non-music channels This is so because music provides greater value
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to the companies than does the non-music programming as revealed not only in the Wind survey


data relied on in my original testimony but also the data in XMs and Siriuss own surveys


showing that subscribers spend significantly more than 50% of their time on an SDARS service


listening to music


Dr Pelcovits proposed non-music programming expense benchmark suffers from


significant conceptual and methodological flaws As preliminary matter Dr Pelcovits


analysis generally suffers from the fact that the SDARS non-music programming contracts do


not reflect the section 80 1b factors Moreover the SDARSs non-music content agreements


involve different sellers who likely have different opportunity costs and different rights than


those at issue in this proceeding Thus they do not make very good benchmark to use in


assessing the value of the performance rights for post-1972 sound recordings


Second his reliance on the underlying assumption that the ratio of marginal cost to


marginal product provides basis for pricing different inputs is simply wrong as matter of


elementary economics That relationship does not hold for average costs which at best are the


numbers he presents Furthermore he neglects the vital economic concept of supply wherein


market-clearing prices are determined by competition among suppliers and by competition


among alternative purchasers of their products Thus there is no economic justification for


accepting Dr Pelcovits proposition that the SDARS music programming costs ought to


comprise at least the same percent of revenues as comparable payments for non-music channels


Third Dr Pelcovits introduces substantial and unjustifiable bias into his analysis by


basing his estimates on 2006 numbers when it should have been clear from even Mr Butsons


projections that programming expenses do not scale in proportion to revenues Thus Dr


Written Direct Testimony of Sean Butson Appendix







PUBLIC VERSION


Pelcovits use of 2006 year in which the SDARS earned revenues substantially below the


annual revenues expected during the license period dramatically overstates the non-music


programming costs as percentage of revenue as show later


Finally Dr Pelcovits ignores the substantial benefits that the SDARS obtain from non-


music programming expenditures that they do not obtain from music programming These


benefits include sales of advertising on non-music channels Those advertising revenues provide


direct offset to the programming cost that is not available on music channels which for


competitive reasons are commercial free The SDARS also benefit from the association with


valuable brands such as the NFL Oprah and NASCAR including the added promotion that the


SDARS receive from mentions in the press and from direct endorsements by the likes of Oprah


and Martha Stewart and the benefit of exclusivity which is not present for the sound recording


performance right


Assuming for the sake of argument however that Dr Pelcovits theoretical construct


were correct which it is not replicate Dr Pelcovits analysis with several important


corrections Specifically perform the analysis using current projections for the actual


license term rather than only for 2006 21 use more precise projected musical works royalties


and non-royalty music programming costs and properly account for the offsetting


advertising sales made by the SDARS on non-music channels thus demonstrate that Dr


Pelcovits analysis with these corrections would result in sound recording performance right


equal to of the SDARS combined revenues over the license term
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Conceptual and Methodological Flaws in Dr Pelcovits Proposed Non-Music


Programming Cost Benchmark


Dr Pelcovits Is Wrong To Assume that the Amounts Paid for Music and


Non-Music Programming Should Be Equal


Dr Pelcovits proposition that non-music and music programming costs should be equal


and his use of Howard Sterns contract and other non-music content agreements as meaningful


indicators of the value of sound recording performance right to the SDARS are contrary to basic


economic reasoning Dr Pelcovits statement that SoundExchange is not fairly compensated


under the compulsory license if sound recording payments relative to the value sound recordings


provide are lower than the comparable market-based payments to which parties in an unfettered


market agree is not consistent with pricing in competitive markets let alone with the section


80 1b factors


Dr Pelcovits theory is analogous to the age-old economic misunderstanding or puzzle


that because water provides greater value to people than diamonds net of the cost of producing


and delivering water and diamonds water should sell at greater price than diamonds After all


water is necessary for human existence while people can do without diamonds It is empirically


obvious that all people need water and most purchase it while relatively few people purchase


diamonds Yet it also is empirically obvious that diamonds sell at higher price than water


Similarly Dr Pelcovits argues that music should sell at the same price measured as


percentage of the SDARS revenue as non-music programming For the moment will not


consider the inappropriateness of his using costs that do not vary with revenue as basis for


calculating the royalty He cites surveys showing that subscribers to the SDARS services listen


extensively to music At this point will not consider the validity of survey that asks people


what they listen to in broad generalities as measure of the amount they would pay to listen to


specific recordings or groups of recordings Using the same reasoning as did people before they
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understood basic economic analysis marginal utility Dr Pelcovits opines that the owners of


music performing rights should be paid the same amounts relative to revenue as suppliers of


non-music


William Jevons and Carl Menger independently solved this puzzle in their books


published in 1871 when they pointed to the missing element supply In most environments


water is much more plentiful and less costly to produce than diamonds Although all other


things equal people would pay more for water than for diamonds all other things are not equal


Markets clear at price where supply is equated with demand Given the much greater supply of


water than diamonds the market-clearing price of water is much lower than the market-clearing


price of diamonds Consequently as Jevons and Menger pointed out while on average in


aggregate water is more highly valued than diamonds the prices of these products are


determined by their marginal rather than their average utility And their marginal utility is


function of their supply as well as their demand


Essentially the market price for goods depends on the extent to which those goods have


close substitutes and the competitiveness of the suppliers of those goods The closer the


substitutes the lower the market price of the goods all other things equal For example the


price that Howard Stem can get for his services is higher than the price that performer who is


similar to other performers can get because Stern has few if any substitutes In addition Stem


offers Sirius exclusive radio broadcast rights which increases the amount he can command in


competitive market


In contrast although some music recordings have few substitutes much perhaps most


recorded music is similarto other recorded music Consequently while for many consumers


there is no substitute for Howard Stem many recordings are substantially inter-changeable
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When there is competition among suppliers of an input the extent of substitution is greater


indeed that is the measure of the competitiveness of market and the price of the good


supplied is lower all other things equal


Dr Pelcovits Introduces Sign fIcant Bias by his Use of Programming


Expenses and Revenues in 2006 as Benchmark Yearfor the License


Term


In his surplus analysis Dr Pelcovits declared that the correct year to analyze is 2012


notably the year in which Mr Butson projected that the SDARS would have the highest


revenues He ignores prior years in which the SDARS are incurring losses on the ground that


they are investing in their business and are not mature For reasons he does not explain in his


Amended Written Direct Testimony Dr Pelcovits decides not to rely on projections for 2012


although he uses such numbers to project his surplus for the Shapley model Instead in


undertaking this analysis he relies on 2006 information This decision introduces serious bias


into his results and leads to dramatic overstatement of the proposed sound recording


performance rights fee that results from his analysis


Mr Butson testified that the SDARS non-music programming costs are related to major


sports and personality deals and are fixed costs2 meaning these costs will decline as


percentage of revenue as the SDARS subscriber base and revenues grow over time Dr


Pelcovits recognized this phenomenon with respect to non-royalty music programming costs3


but he ignores it in connection with his analysis of non-music programming expenses


Of course even recognizing the diminished expectations now facing the SDARS it is


clear from analyst consensus projections that the revenues of the SDARS are expected to grow


Written Direct Testimony of Sean Butson 20


Amended Testimony of Michael Pelcovits
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substantially and consistently over the license period Thus the non-music programming costs


as percentage of revenue will decline substantially over the license period The effect of Dr


Pelcovits use of 2006 is to overstate dramatically non-music programming costs and thus his


resulting sound recording performance right fee as percentage of revenue during the license


period


Dr Pelcovits Ignores Important Offsetting Benefits Obtained by the


SDARS from Non-Music Programming


In sense Dr Pelcovits compares apples to oranges by comparing the price paid by the


SDARS for non-music programming to the costs paid for music programming and then by


further using that comparison to determine fee for the sound recording performance right


Non-music programming provides important benefits to the SDARS that are not conferred by the


sound recording performance right


First and most directly the SDARS are able to advertise on their non-music channels


while still maintaining differentiated product These advertising revenues net of the cost of


selling the advertising and any revenue shares from the advertising serve as direct offset to the


cost of obtaining the non-music content Dr Pelcovits analysis does not take this value into


account


Second many of the non-music content deals are with well-known and well-respected


brands such as the NFL NASCAR Major League Baseball Oprah Winfrey and Martha


Stewart The SDARS are permitted to use these brands in their own promotional activities


Thus they obtain substantial value from their association with these brands The sound


recording performance right does not provide similarbrand value as it grants no right to the


SDARS to use famous consumer brands
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Third many of the non-music content deals have led and were expected to lead to


significant publicity and press exposure This exposure is form of advertising and is potentially


very valuable as in the case of the massive publicity surrounding Sirius agreement with Howard


Stern.4 The amounts paid by the SDARS for these inputs then reflect promotional benefits to


the SDARS that are not obtained from the sound recording performance right For purposes of


the analysis proposed by Dr Pelcovits these benefits reduce the recorded amounts paid for non-


music content and should be deducted from annual non-music programming expenses


Re-Computation of Dr Pelcovitss Non-Music Programming Cost


Benchmark Correcting Certain Significant Methodological Flaws


have been asked to recreate Dr Pelcovits analysis to correct two of the most significant


computational flaws he makeshis use of 2006 only and his failure to recognize the offsetting


value to the SDARS of advertising sales on non-music channels Because they are available to


me also use the SDARS projections of the musical work royalty and the SDARS projections


of non-royalty music programming costs during the license term In other respects use Dr


Pelcovits approach such as the inclusion of all XM non-music programming expenses and


Sirius non-Stern non-music programming expenses recognizing the unique characteristics and


circumstances of the Stern agreement do not include the offsetting benefits to the SDARS


arising from the value of brand association or the publicity obtained by the SDARS which


means that the results of this re-analysis most likely significantly over-value the sound recording


performance right


This re-analysis shows that with just these corrections Dr Pelcovits analysis results in


much lower imputed sound recording performance right one much closer to the fees proposed


See generally Written Direct Testimony of Mel Karmazin Written Direct Testimony of David


Frear 6/6/07 Transcript Frear
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by the SDARS than by SoundExchange By doing this re-analysis do not mean to understate


the basic conceptual flaws in Dr Pelcovits approach that renders it invalid from the viewpoint


of economic theory and practice


The full impact of these two errors is set forth in Tables and where calculate


the net non-music programming costs for both SDARS using the recent projections for 2007-


2012 provided by the two companies as part of their respective rebuttal cases On combined


basis Dr Pelcovits corrected methodology yields weighted average net non-music


programming expense benchmark of


11







Certification


declare under penalty of perjury that the foregoing is true and correct to the best of my


knowledge and belief


Dated New York NY


July 24 2007


/%
Geoge Benston Ph.D
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1934 George Benston The Other Side A.A Sommer Jr Comments on The Other Side


George Benston Financial Executive May 1974 28-42 less technical version of Required


Disclosure and the Stock Market An Evaluation of the Securities Act of 1934 that appeared in


the American Economic Review March 1973


Critique of the Rationale for Required Corporation Financial Disclosure in Emanuel Saxe


Distinguished Lecture Series 1973-74 Reed Storey ed Baruch College City University of


New York 1975 37-52


Accountants Integrity and Financial Reporting Financial Executive XLIII August 1975 10-14


an earlier version was presented at the American Accounting Association annual meeting


August 1974


Accounting Standards in the U.S and the U.K Their Nature Causes and Consequences
Vanderbilt Law Review 28 January 1975 235-268 Reprinted in Corporate Counsels Annual-
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Accounting including accounting-economics and accounting-finance continued
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Required Periodic Disclosure Under the Securities Acts and the Proposed Federal Securities


Code University of Miami Law Review 33 September 1979 1471-1484 Reprinted in the
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The Market for Public Accounting Services Demand Supply and Regulation The Accounting
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Accounting including accounting-economics and accounting-finance continued


Articles in Academic Journals and Publications continued
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Accounting including accounting-economics and accou nting-finance continued


Reviews and Comments continued


Rejoinder to Accounting and Corporate Accountability An Extended Comment Accounting


Organizations and Society Vol No 3/4 1984 417-419


Disclosure Rules Do Not Work Financier IX October 1985 44-48


Toward Cost-Benefit Analysis of the SEC Have the British Better Way Midland
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Do We Really Need the SEC CFO Magazine April 1986 10-12


The Benefits and Costs of Managers of Voluntary Accounting Disclosure -- Discussion of
Current Cost Accounting in Canada Disclosers and Non-Disclosers by Daniel Thornton
Contemporary Accounting Research Fall 1986 No 1.35-44


Discussion of Credibility in Private Sector Standard Setting by Thomas Dyckman and Political


Economy of Accounting Standards by Shyam Sunder in Journal of Accounting Literature


1988 42-49
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States Study Group Report Washington DC Group of Thirty 1994 Accounting Horizons
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Banking and Finance


Books
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The American Assembly Arden House April 1983 of which was director 285 pp


Perspectives on Safe and Sound Banking Past Present and Future with Robert Eisenbeis
Paul Horvitz Edward Kane and George Kaufman Boston MA MIT Press 1986 358


pp
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Reconsidered London UK Macmillan Press Ltd and New York NY Oxford University Press
1990
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Boston Kluwer Academic Publishers 1997
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Bank Examination The Bulletin New York University Institute of Finance Nos 89-90 May


1973 73 pp Originally prepared for the Commission on Financial Structure arid Regulation


Federal Reserve Membership Consequences Costs Benefits and Alternatives Trustees of the


Banking Research Fund Association of Reserve City Bankers Chicago monograph series


1978 77 pp The Executive Summary also is published in the Journal of Bank Research 10


Spring 1980 57-60 Reprinted in Havrilesky and Boorman eds Current Perspectives in


Banking second edition ANM Publishing Arlington Heights IL 1980


Banking and Finance continued


Monographs continued


An Economic Analysis of the Federal Home Loan Bank Boards Proposed Regulation


Limitations on Direct Investment by Insured Institutions with an introduction and evaluation by


Alan Greenspan December 1984 108 pp


An Analysis of The Causes of Savings and Loan Failures Monograph Series in Finance and


Economics Salomon Center New York University Graduate School of Business Administration


Monograph 1985 4/5 180 pp


Risk and Solvency Regulation of Depository Institutions Past Policies and Current Options with


George Kaufman Monograph Series in Finance and Economics Salomon Center New York


University Graduate School of Business Administration Monograph 1988 -186 pp


Restructuring Americas Financial Institutions with Dan Brumbaugh Jr Jack Guttentag


Richard Herring George Kaufman Robert Litan and Kenneth Scott Washington


DC The Brookings Institution 1989 34 pp


Regulating Financial Markets Critique and some Pronosals Hobart Paper 135 Institute of


Economic Analysis London UK an earlier version was presented as the 19th Henry Thornton


Lecture City University London November 1997 130 pp Also published same title with


some changes by the American Enterprise Institute AEI Studies on Financial Market


Deregulation Washington DC 1999 136 pp


Reforming Bank Capital Regulation Proposal by the U.S Shadow Financial Regulatory


Committee with other SFRC members Charles Calomiris Franklin Edwards Scott Harrington


Richard Herring Paul Horvitz Roberta Romano Hal Scott Kenneth Scott and Peter Wallison


American Enterprise Institute Washington DC 2000


Articles in Academic Journals and Publications


Interest Payments on Demand Deposits and Bank Investment Behavior Journal of Political


Economy LXXII October 1964 431-449 An earlier version of the paper was presented at the


Summer 1963 meetings of the Econometric Society


Commercial Bank Price Discrimination Against Small Loans An Empirical Study Journal of


Finance XIX December 1964 631-643


Branch Banking and Economies of Scale Journal ot Finance XX May 1965 312-331


Presented at the 1984 meeting of the American Finance Association


Economies of Scale and Marginal Costs in Banking Operations National Banking Review


June 1965 507-549 Reprinted in Analytical Metnods in Banking Kalman Cohen and


Frederick Hammer eds Irwin 1966 Studies in Banking Competition and the Banking


Structure Office of the Comptroller of the Currency Washington 1966 and Frederick Bell and


Neil Murphy Cost in Commercial Bankinq Federal Reserve Bank of.Boston 1968


Substandard Loans The National Banking evew March 1969 271-281
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An Analysis and Evaluation of Alternative Reserve Requirement Plans The Journal of Finance


XXIV December 1969 849-870


Cost of Operations and Economies of Scale in Savings and Loan Associations research paper


in Study of the Savings and Loan Industry directed by Irwin Friend Federal Home Loan Bank


Board U.S Government Printing Office Washington D.C 1970 677-761


Economies of Scale of Financial Institutions Journal of Money Credit and Banking IV May
1972 312-341 First presented to the 1970 ABA Conference of University Professors
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Banking and Finance continued


Articles in Academic Journals and Publications continued


Overdraft Banking Its Implications for Monetary Policy the Commercial Banking Industry and


Individual Banks Journal of Bank Research Spring 1972 7-25


The Optimal Banking Structure Theory and Evidence from the United States Kredit und


Kapital December 1972 438-476 also published in an almost identical version as The


Optimal Banking Structure Theory and Evidence in Journal of Bank Research Winter


1973 220-236 Reprinted in Havrilesky and Boorman eds Current Perspectives in Banking


first and second editions ANM Publishing Arlington Heights IL 1976 and 1980


Bank Examiners Evaluation of Credit An Analysis of the Usefulness of Substandard Loan


Data with John Tepper Marlin The Journal of Money Credit and Banking VI February 1974


23-44 An earlier version was presented at the Econometric Society Meeting New Orleans LA


Determinants of Bid-Asked Margins in the Over-the-Counter Market with Robert


Hagerman Journal of Financial Economics December 1974 353-364


The Costs to Consumer Finance Companies of Extending Consumer Credit The National


Commission on Consumer Finance U.S Government Printing Office Washington D.C
Technical Studies Volume II 1975 1-158


An Analysis of Maines 36 Month Limitation on Finance Company Small Loans The National


Commission on Consumer Finance U.S Government Printing Office Washington D.C
Technical Studies Volume II 1975 1-63


State Controls on Consumer Finance Company Loans The Case of Maturity Regulation in


Maine in Government Credit Allocation Where Do We Go From Here Karl Brunner ed
Institute for Contemporary Studies San Francisco 1975 181-208


Transactions Cost Approach to the Theory of Financial Intermediating with Clifford


Smith JrJournal of Finance XXl May 1976 215-231 An earlier version was presented at


the 1975 American Finance Association annual meeting


An Analysis of the Capital Requirements of SL Associations in Chanae in the Savings and


Loan Industry Proceedings of the Second Annual Conference Federal Home Loan Bank of


San Francisco December 1976 159-166


The Impact of Maturity Regulation on High Interest Rate Lenders and Borrowers Journal of


Financial Economics January 1977 23-49


Summary Report on Bank Holding Company Affiliation and Economies of Scale with Gerald


Hanweck in Bank Structure and Competition Federal Reserve Bank of Chicago Chicago


Illinois 1977 158-167


Risk on Consumer Finance Company Personal Loans Journal of Finance XXXII


May 1977 593-607 first presented at the 1976 American Finance Association annual meeting


Graduated Rate Ceilings and Operating Costs by Size of Consumer Cash Loans Journal of


Finance XXXII June 1977 695-707


Rate Ceiling Implications of the Cost Structure ot Consumer Finance Companies Journal of


Finance XXXII September 1977 1169-119


Risk Volume and Spread with Robert Hagerman Financial Analysts Journal


January/February 1978 46-49
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Banking and Finance continued


Articles in Academic Journals and Publications continued


Scale Economies in Banking Restructuring and Reassessment with Gerald Hanweck


and David Humphrey Journal of Money Credit and Banking XIV November 1982 part


435-456


Operating Costs in Commercial Banking with Gerald Hanweck and David Humphrey
Economic Review Federal Reserve Bank of Atlanta LXVII November 1982 6-21 Reprinted in


Havrilasky Schweitzer and Boorman eds Dynamics of Banking Harlan Davidson Arlington


Heights IL 1985


Federal Regulation of Banking Analysis and Policy Recommendations Journal of Bank


Research 13 Winter 1983 216-244 Reprinted with small changes in George Kaufman and


Roger Kormendi eds Deregulating Financial Services Public Policy in Flux 1986 as


Federal Regulation of Banking Historical Overview 1-47


Deposit Insurance and Bank Failures Economic Review Federal Reserve Bank of Atlanta


March 1983 4-17


The Regulation of Financial Services Financial Services The Changing Institutions and


Government Policy George Benston ed Prentice-Hall Englewood Cliffs NJ 1983 28-63


also Introduction and Summary of Public Policy Questions


Economies of Scale and Scope in Banking with Allen Berger Gerald Hanweck and


David Humphrey in Proceedings from Conference on Bank Structure and Competition


Federal Reserve Bank of Chicago 1983 432-455


The Cost of Banking Operations and Interstate Banking in Interstate Banking Expansion


Market Forces and Competitive Realities Report of the Florida Interstate Banking Study Group


January 1984 141-148 and The Journal of Corporate Law Summer 1984 720-724 Also


published in Commercial Banking and Interstate Expansion Larry Frieder et al VMI


Research Press Ann Arbor Michigan 1985 121-125


Financial Disclosure and Bank Failures Economic Review Federal Reserve Bank of Atlanta


March 1984 5-12 Reprinted in Havrilasky Schweitzer and Boorman eds Dynamics of


Banking Harlan Davidson Arlington Heights IL 1985


The Effects of Regulation Chapter in Payments in the Financial Services Industry of the


1980s Federal Reserve Bank of Atlanta Quorum Books 1984 125-137


Brokered Deposits and Deposit Insurance Reform Issues in Bank Regulation Spring 1984
17-24


Interest on Deposits and the Survival of Chartered Depository Institutions Economic Review


Federal Reserve Bank of Atlanta October 1984 42-56


The Regulation of U.S Banking in Canadian Financial Institutions Changing the Regulatory


Environment The Faculty of Law-University of Toronto Institute for Policy Analysis-University of


Toronto Canadian Bar Association-Ontario and Ontario Economic Council 1986 219-35


Risks and Failures in Banking Overview History and Evaluation with George Kaufman in


Deregulating Financial Services Public Policy in Flux edited by George Kaufman and Roger


Kormendi Ballinger Press 1986 pp 49-77 Chapter Also in this volume Federal


Regulation of Banking Historical Overview Ch2pter pp 1-47 slightly revised version of


previously published article
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Banking and Finance continued


Articles in Academic Journals and Publications continued


The Role of Regulation for the Stability of Financial Institutions in Symposium on Debt


Financial Stability and Public Policy Federal Reserve Bank of Kansas City 1986 137-152


Why Continue to Regulate Banks An Historical Assessment of Federal Banking Regulation


Midland Corporate Finance Journal Fall 1987 67-82 revised updated version of Federal


Regulation of Banking Analysis and Policy Recommendations Journal of Bank Research 13


Winter 1983


The Problems and Future of Commercial Banks Midland Corporate Finance Journal Winter


1988 6-13


Regulating Bank Safety and Performance with George Kaufman in Restructuring the


Financial System William Haraf and Rose Marie Kushmeider eds Washington D.C
American Enterprise Institute 1988 63-99 more extensive version is published as


monograph Risk and Solvency Regulation of Depository Institutions Monograph Series in


Finance and Economics Salomon Center New York University Graduate School of Business


Administration Monograph 1988


On the Controversy Over Asset Restrictions for Thrift Institutions with Dan Brumbaugh Jr
Housing Finance Review 1988 Fall/Winter 361-369


The Federal Safety Net and the Repeal of the Glass-Steagall Acts Separation of Commercial


and Investment Banking Journal of Financial Services Research 1989 pp 287-305


Direct Investments and FSLIC Losses Research in Financial Services Private and Public


Policies George Kaufman ed Vol JAI Press 1989 25-77


Market-Value Accounting Benefits Costs and Incentives Proceedings Conference on Bank


Structure and Competition Federal Reserve Bank of Chicago 1989 547-69


Understanding the Savings and Loan Debacle with George Kaufman The Public Interest


99 Spring 1990 79-95


U.S Banking in an Increasingly Integrated and Competitive World Economy Journal of


Financial Services Research 1990 pp 311-339 Also in International Competitiveness in


Financial Services Marvin Kosters and Allan Meltzer eds Kluwer Academic Publishers


Norwell MA 53-82 An earlier version was presented to conference sponsored by the


American Enterprise Institute International Competitiveness in Financial Services


Washington DC May31 -June 11990


Does Bank Regulation Produce Stability Lessons from the United States in Unregulated


Banking Order or Chaos Forrest Capie and Geoffrey Wood eds MacMillan London UK
1991 207-232


The Failure and Survival of Thrifts Evidence from the Southeast with Mike Carhill and Brian


Olasov in Financial Markets in Financial Crisis Glenn Hubbard ed National Bureau of


Economic Research University of Chicago Press 1991 305-354


Is There Credit Crunch And What Should We Do About It Journal of Applied CorDorate


Finance Spring 1991 86-91
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Banking and Finance continued


Articles in Academic Journals and Publications continued


Competition Versus Competitive Equality in International Financial Markets in Regulating


International Financial Markets Issues and Policies Franklin Edwards and Hugh Patric


eds Boston MA Kluwer Academic Publishers 1992 277-289 Reprinted in Global Risk Based


Capital Regulations Capital Adequacy Charles Stone and Anne Zissu eds Irwin 1994
121-134


The Purpose of Capital for Institutions with Government-Insured Deposits Journal of Financial


Services Research 1992 369-384 Reprinted in Global Risk Based Capital Regulations


Capital Adequacy Charles Stone and Anne Zissu eds Irwin 1994 342-362


The Future of Asset Securitization The Benefits and Costs of Breaking Up the Bank Journal of


Applied Corporate Finance Spring 1992 71-82 Reprinted in The Global Asset Backed


Securities Market Charles Stone Anne Zissu and Jess Lederman eds Chicago IL and


Cambridge England Probus Publishing Company 1993 3-14


FSLIC Forbearance and the Thrift Debacle with Mike Carhil Proceedings Conference on


Bank Structure and Competition Federal Reserve Bank of Chicago 1992 121 144


International Regulatory Coordination of Banking in The Internationalisation of Capital Markets


and the Regulatory Response John Fingleton and Dirk Schoenmaker eds Graham Trotman
London 1992 51-73 earlier version was presented at conference sponsored by the London


School of Economics London October 1991 197 209


International Bank Capital Standards in Emerging Challenges for the International Financial


Services Industry James Barth and Phillip Bartholomew eds Volume of Research in


International Business and Finance series editor H.Peler Gray Greenwich CT JAI Press


1992 an earlier version was presented at the Joint Universities Conference on Regulating


Commercial Banks Australian Experience in Perspective Canberra Australia August 1989


An Analysis of the Case Against Commercial Firms Owning Banks in Emerging Challenges for


the International Financial Services Industry James Barth and Phillip Bartholomew eds
Volume of Research in International Business and Finance series editor H.Peter Gray
Greenwich CT JAI Press 1992 23 1-236 also published in Banking Policy Report 10 Aguust


519914-7


The Intellectual History of the Federal Deposit Insurance Corporation Improvement Act of


1991 with George Kaufman Assessing Bank Reform FDICIA One Year Later GeorgeG
Kaufman and Robert Litan eds The Brookings Institution Washin9ton DC 1993 19-32


Reprinted in Reforming Financial Institutions and Markets in the United States George


Kaufman Kluwer Academic Publishers Boston 1994 1-17


Improving the FDIC Improvement Act What Was Done and What Still Needs to Be Done to Fix


the Deposit Insurance Problem with George Kaufman Reforming Financial Institutions and


Markets in the United States George Kaufman ed Kluwer Academic Publishers Boston


1994 99-120 an earlier version was presented at the American Finance Association annual


meeting January 1993
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Banking and Finance continued


Articles Academic Journals and Publications continued


Market Discipline The Role of Uninsured Depositors and Other Market Participants in Richard


Randall ed Safeguarding the Banking System in an Environment of Financial Cycles


Federal Reserve Bank of Boston Conference Series No 37 1994 65-95


International Harmonization of Banking Regulations and Cooperation Among National


Regulators An Assessment Journal of Financial Services Research 1994 205-225


Universal Banking Journal of Economic Perspectives 1994 121-143


The Causes and Consequences of the Thrift Disaster with Mike Carhill Research in Financial


Services George Kaufman ed Greenwich CN JAI Press 1994 103-169


Safety Nets and Moral Hazard in Banking in Financial Stability in Changing Environment


Kuniho Sawamoto Zenata Nakajima and Hiroo Taguchi eds St Martins Press New York


1995 329-377 earlier version presented at an international conference sponsored by the Bank


of Japan October 1993


Motivations for Bank Mergers and Acquisitions Enhancing the Deposit Insurance Put Option


versus Earnings Diversification with Curt Hunter and Larry Wall Journal of Money Credit and


Banking 27 1995 August 777-788


Is the Banking and Payments System Fragile with George Kaufman Journal of Financial


Services Research 1995 209-240


The Origins of and Justification for the Glass-Steagall Act in Financial Systems Design


Universal Banking Considered Anthony Saunders and lngo Walter eds NY Business One


Irwin 1996 31-69


The Appropriate Role of Bank Regulation with GeorgeG Kaufman Economic Journal 106


May 1996 688-697


The Case for Downsizing the Fed with David Humphrey Banking Strategies LXIII


January/February 1997 30-37 less two pages of advertising material


FDICIA After Five Years with George Kaufman Journal of Economic Perspectives 11


1997 Summer 139-158


Discrimination in Mortgage Lending Why HMDA and CRA Should be Repealed Journal of


Retail Banking Services 19 1997 Autumn 47-57


lngreso Retiro de Bancos in America Latina el Caribe Preocupaciones por Ia Politaca


Publica Propuesta de SoluciOn Superbancaria Superintendencia Barcaria de Colombia


Marzo de 1998 25-36


Banking Fragility Effectiveness and Regulation in Less-Developed Countries in Asia An


Analysis of Financial Crisis William Hunter George Kaufman and Thomas Krueger


eds Kluwer Academic Publishers Norwell MA 1999 269-289


The Community Reinvestment Act Looking for Discrimination That Isnt There Policy Analysis


354 October 1999 Cato Institute Washington DC 1-15


Consumer Protection as Justification for Regulating Financial Service Firms and Products


Journal of Financial Services Research 17 2000 277-301
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Is Government Regulation of Banks Necessary Journal of Financial Services Research


2001 Journal of Financial Services Research 18 2000 185-202
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Banking and Finance continued


Articles in Academic Journals and Publications continued


Bank Capital Structure Regulatory Capital and Securities Innovations with Paul Irvine Jim


Rosenfeld and Joseph Sinkey Jr Journal of Money Credit and Banking 35 2003 301-322


Whats Special About Banks Financial Review 2004 forthcoming


Research Papers in Congressional Hearings


Committee on Government Operations House of Representatives Federal Regulation of Direct


Investments by Savings and Loans and Banks and Condition of the Federal Deposit Insurance


Funds February 27-28 1985


Direct Investments by Savings and Loan Associations Return and Risk 505-571


Savings and Loan Failures An Analysis of Proximate Causes 572-622


Growth Return and Risk Among Savings and Loan Associations 623-683


Committee on Banking Finance and Urban Affairs Subcommittee on Financial Institutions


Supervision Regulation and Insurance House of Representatives October 1985


Investments By and the Failure of Savings and Loan Associations An Analysis with


Particular Concern for Direct Investments and Nonmortgage Loans


Articles Selected in Non-Academic Publications and Short Articles


Abstract The Cost of Banking Operations Statistical Study Journal of Finance XIX 1964
111-1 12


Controls on Banking and World Without Money Journal of Bank Research Winter 1972
59-61


Are Larger Banks More Efficient The Banker England June 1974 605-610


How We Can Learn From Past Bank Failures The Bankers Magazine 158 Winter 1975 19-24


Why Did Congress Pass New Financial Service Laws in the 930s An Alternative Opinion
Economic Review Federal Reserve Bank of Atlanta LXVII April 1982 7-10


Financial Institutions in Manhattan Report on Economic Policy Manhattan Institute for Policy


Research IV1 1984 20-21


An Examination of Deregulation American Banker June 22 1984 10 12


Justices Revised Merger Guidelines Offer New Opportunities For Thrifts with Joseph Gelb


and Leonard Simon American Banker September 13 1983 pp 18


The Continental Illinois Rescue Why the Government Cant Run Bank New York Times


Sunday Business Section July 29 1984


Will Foreign Loan Defaults Ruin Us Chief Executive 31 Spring 1985 22-25


Look Before Leaping to Regulate Thrifts Wall Street Journal November 12 1985


What Does Experience Tell Us About Competition in Interstate Banking Strategies for New


Era Federal Reserve Bank of Atlanta Quorum Books 1985 139-145
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Banking and Finance continued


Articles Selected in Non-Academic Publications and Short Articles continued


The Bank Board Fiction of Regulatory Accounting Principles The American Banker January


311986


Dealing with Poorly Capitalized Banks from the Perspective of the Deposit Insurance Agency


Proceedings of the 27th Annual Conference on Bank Structure and Competition Chicago


Federal Reserve Bank of Chicago 1991 358-372


Why Not Bank Where You Buy Car New York Times Sunday Business Section March


1986


Thrift Failures and Direct Investments The Bankers Magazine April/May 1986 55-61


Stock crash clearly shows risk of betting on investor optimism Atlanta Journal-Constitution


November 1987


Misuse of Accounting Methods Helped Cause SL Mess American Banker March 1989


How the and Loanj Industry Got into Trouble New York Times Sunday Business


Section April 23 1989


European banking after 1992 lessons from America and Germany The Global Asset


Manager Credit Suisse Spring 1989 38-40


The Savings and Loan Crisis What Lessons Have We Learned USA Today 118 May 1990


14-17


Radical Surgery for Dying Banks New York Times Friday December 14 1990 editorial page


Financial Restructuring Analyzing the Case Against Commercial Firms Owning Banks


Banking Policy Report Vol 10 No 15 August 1991 4-7


Dont Deform Bank Reform New York Times Op-Ed September 23 1991 A4


Let Banks Compete New York Times Op-Ed November 1991


History of U.S Banking in Encyclopedia Americana Dunbury CT Grolier mc 1992 174-1 76


How to Forestall Taxpayer Bank Bailout Wall Street Journal Op-Ed Page April 16 1992


Redlining Or Color-Blindness New York Times Op-Ed Page A15 May 12 1992


In Defense of FDICIA Reply to Golembe with George Kaufman The Golembe Reports


1994-7 8-14


The Sins of Banking in the USA Economic Affairs UK 15 Spring 1995 18-23


The History and Value of HMDA Data For Studies of Invidious Discrimination in Fair Lending


Analysis Compendium of Essays on the Use of Statistics Anthony Yezer ed Washington


DC American Bankers Association 1995 5-12


Commercial Banking and Securities Activities Survey of the Risks and Returns with George


Kaufman American Bankers Association Washington DC October 1995
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Banking and Finance continued


Articles Selected in Non-Academic Publications and Short Articles continued


What Should Bank Regulators Do Why Should Regulators Do Anything Proceedings


Rethinking Bank Regulation What Should Regulators Do 32nd Annual Conference on Bank


Structure and Competition Federal Reserve Bank of Chicago May 1996 36-42


The FSA Financial Services Authority and consumer protection The Financial Regulator


UK December 1997 34-36


Financial services regulation US Style The Financial Regulator UK June 1998 25-26


Academic Reviews and Comments


Review of The Money Market and Monetary Management by G.W Woodworth American


Economic Review LV December 1965 1224-1226


Review of Analytics and Institutions of Money and Banking by William Frazer Jr and William


Yohe Journal of Finance XXI September 1966 588-590


Review of Competition and Controls in Banking by David Alhadeff Journal of Finance XXIV
December 1969 1006-1008


Comment on Competition and Measures of Bank Performance by Eric Brucher Journal of


Finance XXVII June 1972 722-723


Discussion of the Hunt Commission Report Journal of Money Credit and Banking IV


November 1972 985-989


Discussion of Revised Monetary Framework by Joseph Barr in Policies for More


Competitive Financial System Conference Series No Federal Reserve Bank of Boston June


1972


Review of Bank Management and Portfolio Behavior by Donald Hester and James Pierce


Journal of Finance XXXI December 1976 151 9-1 522


Comments on three papers on Early Warning System for Problem Financial Institutions Efforts


at the Federal Reserve Bank of New York the FDIC and the ComptrollersOffice in Financial


Crises Institutions and Markets in Fragile Environment ed E.J Altman Wiley lnterscience


New York 1977 58-61


Review of The Deregulation of the Banking and Securities Industries Lawrence Goldberg
and Lawrence White eds Journal of Money Credit and Banking XII August 1980 560-562


Why Did Congress Pass New Financial Service Laws in the 930s An Alternative Opinion
Economic Review Federal Reserve Bank of Atlanta LXVII April 1982 7-10


Review of State and Federal Regulation of Commercial Banks by Leonard Lapidus and Others


Journal of Money Credit and Banking August 1983 397-401


Justices Revised Merger Guidelines Offer New Opportunities For Thrifts with Joseph GeIb


and Leonard Simon American Banker September 13 1983 pp 18


What Does Experience Tell Us About Competition in Interstate Banking Strategies for New
Era Federal Reserve Bank of Atlanta Quorum Books 1985 139-145


Review of The Regulation of International Banking by Richard Dale The Banker U.K May
1985
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Banking and Finance continued


Academic Reviews and Comments continued


Review of The Gathering Crisis in Federal Deposit Insurance by Edward Kane The Banker


U.K May 1986 109-110


Comment The Role of Regulation for the Stability of Financial Institutions Reserve Bank of


Kansas City Originally presented at the Banks Symposium on Debt Financial Stability and


Public Policy Jackson Hole Wyoming August 1986


Review of The Changing Structure of American Banking by Peter Rose Journal of Economic


Literature XXVI September 1988 1202-1204


Comment Party Realignments and the Growth of Federal Economic Regulation 1861-1 986 by


Kathleen Kemp Journal of Financial Services Research September 1989 227-229


Review of The Revolution in U.S Finance by Robert Litan Business History Review 66 1992


Winter 66 806-809


Comment with George Kaufman on Deposit insurance reform functional approach by


Robert Merton and Zvi Bodie Carnegie-Rochester Conference Series on Public Policy 38 1993


June 41-50


Comment on Management and organizational changes in banking comparison of regulatory


intervention with private creditor actions in nonbank firms by Joel Houston and Christopher


James Carnegie-Rochester Conference Series on Public Policy 38 June 1993 179 190


Comment on Financial Repression and the Capital Crunch Recession Political and Regulatory


Barriers to Growth Economics by Glenn Yago and on Bank Capitalization Standards the


Credit Crunch and Resource Allocation under Regulation by Benjamin Zycher Economic


Policy Financial Markets and Economic Growth Benjamin Zycher and Lewis Solomon eds
The Milken Institute Series in Economics and Education Westview Press Boulder CO 1993


135-156


Review of Comptetitive Strategies in European Banking by Jordi Canals The Journal of


Economic Literature XXXIII March 1995 232-233


Narrow Banking Costs and Benefits Comment on Does Argentina Provide Case for


Narrow Banking by Roque Fernandez and Liliana Schumacher in Preventing Banking Sector


Distress and Crises in Latin America Suman Bery and Valeriano Garcia The World Bank


Washington DC 1997 35-39


Comment on Make or Buy Approaches to Financial Market Integration by Michael Gavin and


Ricardo Hauseman in Safe and Sound Financial Systems What Works for Latin America
Liliana Rojas-Suarez ed Washington DC Inter-American Development Bank 1997 170-173


Regulation of Stock Trading Private Exchanges vs Government Agencies Virginia Law


Review 83 October 1997 1501-1507


Review of U.S Bank Deregulation in Historical Perspective By Charles Calomiris


Cambridge University Press 2000 Cato Journal 2001
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Urban Studies


Monograph


An Empirical Study of Mortgage Redlining with Dan Horsky and Martin Weingartner


Monograph Series in Financial and Economics Salomon Brothers Centers for the Study of


Financial Institutions New York University Monograph 1978-5 110 pp


Articles in Academic Journals and Publications


Urban Decline and Redlining in Innovations and New Directions in the U.S Financial System


Implications for Real Estate Markets and Investments Real Estate Chair Lecture Series John


Clapp ed Housing Real Estate Urban Land Studies Program Urban Resources Center


Graduate School of Management University of California Los Angeles December 1977 63-84


The Anti-Redlining Rules An Analysis of the Federal Home Loan Bank Boards Proposed


Nondiscrimination Requirements Law and Economics Center University of Miami occasional


Paper February 1978 19 pp


The Urban Financing Dilemma Reconsidered in Urban Housing Proceedings of the Fourth


Annual Conference Federal Home Loan Bank of San Francisco December 1978 102-1 49


Redlining and the Demand for Mortgages in the Central City and Suburbs with Dan Horsky


Journal of Bank Research 10 Summer 1979 72-87


Mortgage Redlining Research Review and Critical Analysis in The Regulation of Financial


Institutions Conference Series No 21 October 1979 Federal Reserve Bank of Boston 144-


195 The paper excluding the appendix also is published in the Journal of Bank Research 12


Spring 1981 8-23


The Relationship Between the Demand and Supply of Home Financing and Neighborhood


Characteristics An Empirical Study of Mortgage Redlining with Dan Horsky Journal of


Financial Services Researcha 1991 235-260


Articles in Non-Academic Publications and Comments


The Persistent Myth of Redlining Fortune Magazine March 13 1978 66-69 Reprinted in


number of very widely circulated real estate and appraisal publications


Discrimination in Home Improvement Loans Comment on Rejoinder Journal of Bank


Research 13 1982 Autumn 207-208


Charges of redlining have little foundation in fact Atlanta Journal-Constitution June 19 1988


The History and Value of HMDA Data for Studies of Invidious Discrimination in Fair Lending


Analysis Compedium of Essays on the Use of Statistics Anthony Yezer ed Washington


DC American Bankers Association 1995 5-12


Discrimination in Financial Services What Dont We Know Journal of Financial Services


Research special issue on discrimination in mortgage lending 11 1997 209-213
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Before the


COPYRIGHT ROYALTY JUDGES
LIBRARY OF CONGRESS


Washington D.C


In the Matter of


ADJUSTMENT OF RATES AND TERMS FOR Docket No 2006-1 CRB DSTRA


PREEXISTING SUBSCRIPTION SERVICES


AND SATELLITE DIGITAL AUDIO RADIO
SERVICES


___________________


WRITTEN REBUTTAL TESTIMONY OF DR ERICH JOACHIMSTHALER


have been retained by counsel for Sirius Satellite Radio Inc Sirius and XM


Satellite Radio Inc XM collectively SDARS satellite digital
audio radio services or


Services to respond to SoundExchange expert Dr Michael Pelcovits contention that


monetary amounts paid by Sirius and XM for non-music programming including Howard Stern


provide benchmark for the value of the sound recording performances covered by the


statutory
license at issue in this proceeding My testimony addresses significant element of


value that the SDARS derive from their non-music deals the value of associating with powerful


brands that the SDARS do not receive from the right to play sound recordings Dr Pelcovits


failure to account.for this important difference between non-exclusive music and exclusive non


music programming on the Services renders this aspect of his analysis invalid am not an


economist and thus do not opine on the other aspects of Dr Pelcovits reports


QUALIFICATIONS


have been professional in the branding and marketing field for more than


twenty years am the founder and Chief Executive Officer of Vivaldi Partners formerly







known as The Brand Leadership Company strategic marketing and brand strategy consulting


firm with headquarters in New York and offices in London Munich and Hamburg Before


founding Vivaldi Partners co-founded company with Professor David Aaker called Aaker


Joachimsthaler Partners which we sold in 1999 to Prophet brand strategy consulting firm


served as Chairman at Prophet before founding Vivaldi Partners


have provided expert brand and marketing advice to diverse set of clients in


industries such as telecommunications automotive consumer products technology financial


services entertainment and energy among others Over the past fifteen years have been


involved in building strong brands for many clients in North America and Europe including


Adidas Bertelsmann Deutsche Telekom IBM Levis Sanoma and Siemens have worked


for clients in extending brands into premium sectors of markets as diverse as food automotive


durables and fashion have assessed the value of brands and their potential for development in


several hundred situations and have led research into the extension of brands or well-known


trademarks


am published authority on marketing strategy and building strong brands My


book Brand Leadership which co-authored with David Aaker was published by The Free


Press in January 2000 My latest book Hidden in Plain Sight How to Find and Execute Your


Next Growth Strategy was published by Harvard Business Press in May 2007 also have


published extensively in academic journals such as the Harvard Business Review Journal of


Marketing Research Journal of Marketing Journal of Consumer Research and Sloan


Management Review


have held faculty positions at the Darden Graduate School of Business


Administration at the University of Virginia the University of Southern California and the







University of Houston In addition am Visiting Professor of Business Administration at IESE


Instituto Superiores de Ia Empresa in Barcelona Spain one of the leading European business


schools offering MBA and executive education programs


In 1988 completed post-doctoral fellowship at the Harvard Business School


received my Ph.D in Business Administration with emphasis on statistics and marketing from


the University of Kansas in 1985 where also received my Masters Degree of Science with


emphasis in quantitative methods in 1981 In 1979 received my Economics Degree from the


Fachhochschule Giessen-Friedberg Germany


have served as an expert witness in several cases including Coty Davidoff


CVS Exide Enersys Adidas America Inc Adidas-Salomon AG Kmart Corporation and


Adidas America Inc Adidas AG Payless ShoeSource Inc more detailed summary of


my training past experience and prior testimony appears as an appendix at the end of this


testimony ___ ___________


am being compensated at my normal and customary hourly rate of $700 per


hour My consulting firm is also being compensated for the time spent by its research staff at


their normal and customary hourly rates


MATERIALS REVIEWED


To carry out the foregoing assignment have reviewed and relied on among


other materials the following


the original and amended Written Direct Testimony of Michael Pelcovits


the trial testimony of Michael Pelcovits and various fact witnesses from


Sirius and XM


the Sirius and XM introductory memoranda and opening statements







certain Sirius and XM brand tracking reports and other internal company


documents


my book with co-author David Aaker Brand Leadership Free Press


2000


Douglas Holt How Brands Become Icons The Principles of Cultural


Branding Harvard Business School Press 2004


Kevin Lane Keller Strategic Brand Management Prentice Hall 2003


press coverage on Sirius XM and the SDARS generally


press releases and websites of Sirius and XM


the agreements entered into by XM or Sirius with Howard Stern Oprah


Winfrey Martha Stewart NFL NASCAR NBA MLB and Opie


Anthony collectively the Non-Music Content Providers and


my discussions with Sirius and XM executives


SUMMARY OF CONCLUSIONS


10 conclude that the Services deals with the Non-Music Content Providers cannot


be directly equated with the right to play sound recordings in terms of value to the Services


without taking into account significant differences between the Non-Music Content Providers on


one hand and sound recordings on the other Specifically the Non-Music Content Providers


individually are powerful brands that contribute significant value to Sirius and XM above and


beyond the value of the content itself The right to play sound recordings by contrast is


category point of parity for Sirius and XM and does not differentiate Sirius and XMs services


from competing offerings in the way that the content from Non-Music Content Providers does







11 My testimony is organized as follows Part discusses the nature of brands and


the powerful role of brands in media industries Part II analyzes Howard Stern Oprah Winfrey


Martha Stewart NFL NASCAR MLB and Opie Anthony under the four components of


brand equity and concludes that each are powerful brands that differentiate Sirius and XM from


each other and from terrestrial radio Finally Part III discusses some of the ways in which these


powerful brands provide dimensions of value to Sirius and XM beyond the value of the content


itself that Sirius and XM do not receive merely from playing sound recordings


BRANDS PLAY SIGNIFICANT AND VALUABLE ROLE IN MEDIA


INDUSTRIES


The General Role of Brands


12 At the outset will introduce several generally accepted notions of brands


These notions are fundamental to understanding the value that Howard Stern Oprah Winfrey


NFL MLB and the other Non-Music Content Providers bring to Sirius and XM


13 brand has two key types of components the tangible and the intangible The


tangible components or physical manifestation of brand may include names logos images or


designs The more important components of the brand however and those that give it meaning


are the intangible components As David Ogilvy founder of the global communications agency


Ogilvy Mather once stated brand is the intangible sum of products attributes its name


packaging and price its history its reputation and the way its advertised Ogilvy refers here


to everything that is stored in consumers memory and linked to name of product service


company person or any other thing This includes thoughts feelings emotions and


experiences Metaphorically speaking brand thus can be viewed much like box in


Keith Newton America Greatest Brands Volume IV


http//www.americasgreatestbrands .comlvolume5/councillkeith-newton.php







someones head as people receive information about brand either positive or negative they


file it away in their mental box labeled with the name of the brand


14 The concept of brand is not limited to corporations products or services


Brands can consist of countries cities fictional characters sports teams rock bands universities


and people2 essentially any entity with specific associations existing in consumers minds It


is accordingly widely recognized that people particularly personalities in the public spotlight


can be considered brands in their own right Kevin Lane Keller in his leading text on


branding and brand management states


Brands extend beyond products and services People and


organizations also can be viewed as brands... This fact


becomes particularly true when considering public figures such as


politicians entertainers or professional athletes special


case of marketing people and organizations as brands is in the


sports art and entertainment industries.3


In global survey asking consumers to identify their favorite brands product brands e.g


Starbucks cartoon characters e.g Hello Kitty as well as personalities e.g Oprah Winfrey


and Lance Armstrong were among those listed as consumers top-ranking brands.4


Strong Brand Brings Tremendous Benefits and Value to the Brand Owner


15 Strong brands provide means of differentiating one product from another and


basis for generating preference choice and loyalty among consumers Functionally speaking


products can be quite similar Take for example the cluttered marketplace of music radio


DOUGLAS HOLT How BRANDS BECOME ICONS THE PRINCIPLES OF CULTURAL BRANDING


Harvard Business School Press 2004


KEVIN LANE KELLER STRATEGIC BRAND MANAGEMENT BUILDING MEASURING AND


MANAGING BRAND EQUITY 16-18 2d ed 2003


Robin Rusch The Search is Over Google Wins in 2005 BRANDCHANNEL


http//www.brandchannel .comlfeatures_effect.asppf_id298 2005 Readers Choice Awards


survey conducted by BrandChannel.com







From the consumers perspective the purpose of music radio is to play music and provide


entertainment and as such all music radio shows serve broadly the same function for the


consumer well-branded music show however has the ability to stand out from the crowd


It is the branded aspects of the show such as the name programming style host or other


unique elements of the show that invoke in consumers memory the distinctive information he


or she has stored about the brand For instance strongly branded music channels like Sirius


Elvis Radio and XMs Willies Place Willie Nelson are unique and distinctive because


they offer exclusive content not found elsewhere while Sirius Shade 45 Eminemoffers the


pedigree of being co-produced by music superstar


16 Numerous studies demonstrate that brand attitudes directly impact consumers


purchasing decisions with more favorable attitudes strongly influencing brand preference and


brand choice Consumer decision-making with respect to the purchase of goods and services is


generally conceived as consisting of the following stages need recognition information search


consideration set formation evaluation purchase and post-choice.5 Consumers rely on brands to


help them make purchase decisions so that they do not have to conduct exhaustive search and


evaluation processes As real-world example of this concept studies have shown that when


consumer buys sports shoes the brand of the shoes has twenty-nine percent impact on the


choice In essence whenever consumer is deciding on product or service the brand is


significant factor in influencing the ultimate purchase decision.6


17 Although it is considered an intangible asset on the companys financial


statement strong brand contributes real value to company in fact the companys brand is


WAYNE HOYER DEBORAH MAc1NNIs CONSUMER BEHAVIOR Houghton Mifflin 2003


Fischer et al Brand Policy Is it relevant for ever company DIE BETRIEBSwIRTSCHAFT


May/June 2004







in many cases its most valuable asset Marketers recognized this truism as far back as 1900


when John Stuart Chairman of Quaker stated If this business were split up would give you


the land and bricks and mortar and would take the brands and trade marks and would fare


better than you.7 More recently academic work by Aaker and Jacobson has shown


relationship between brand equity and shareholder return.8 Firms experiencing the largest gains


in brand equity have seen their shareholder return average thirty percent conversely those firms


with the largest losses in brand equity have seen stock return average negative ten percent


Another study has shown that portfolio of high brand-value companies outperformed total


stock market index by wide margin twenty-three percent per annum versus sixteen percent


throughout most of the 199Os And in the 2006 ranking by Business Weekmagazine and the


global branding firm lnterbrand of the 100 top global brands based on each brands financial


value and the economic performance driven by the brand the top-ranked brand was Coca-Cola


with an estimated brand value of $67 billion.0


18 An additional benefit to the owner of strong brand consists of sustaining


relevance with consumers Especially for products and services targeting young adults


EcoNoMisT BOOK SERIES BRANDS AND BRANDING Bloomberg Press 2003


David Aaker Robert Jacobson The Financial Information Content of Perceived Quality


JOURNAL OF MARKETING RESEARCH 191-201 1994


Thomas Madden et al Brands Matter An Empirical Demonstration of the Creation of


Shareholder Value Through Brands SOCIAL SCIENCE RESEARCH NETWORK Working Paper


2002


10
The Worlds Best Brands BUSINESSWEEK Aug 2006


http//www.businessweek.comlmagazine/toc/06_32/B 996o6globalbrands .htm


David Aaker The Innovators Prescription The Relevance of Brand Relevance STRATEGY


BUSINESS Special Report Summer 2004 DAVID AAKER BRAND PORTFOLIO STRATEGY 103-127


Free Press 2004







relevance is needed to sustain the business amid constantly changing tastes and rapid turnover of


core customers typical young adult
target


market is 18-24 year-olds which means that every


seven years the brand is addressing completely new group of consumers Entertainment


brands targeting young adults therefore must carefully manage their brands through constant


refinement of brand positioning and user imagery plus consistent investment in the brand Not


surprisingly celebrities constantly update their brands by aligning themselves with the current


times and trends as can be seen in Jennifer Lopezs adoption of the new moniker Lo


change inspired by the attempt to have more street credibility and nod to her Bronx roots.12


19 third benefit to the owner of strong brand is building and sustaining


competitive advantage over others in the market Media businesses with strong orientation


toward building brands achieve competitive advantages in the following dimensions advertising


and communications add-on revenue streams through retail and merchandising opportunities


partnerships and alliances and attracting investment capital For example through carefully


cultivating and building their brands Oprah Winfrey Martha Stewart and Howard Stem have


succeeded in standing out from their peers and creating new revenue-generating opportunities


that capitalize on their brand names As discussed below for example Howard Stern has


moved beyond his original role as radio show host to become true entertainment brand across


different media


20 final significant benefit of strong brands is that they provide the basis for brand


extensions which involves using an existing brand name to introduce new products or services


Brand extensions can open new revenue streams by bringing new customers to the brand


franchise increasing market coverage or differentiating the core brand by new associations


12
Chris Grannell Ruwan Jayawardena Celebrity Branding Not as Glanorous as It Looks


BRANDCHANNEL Jan 19 2004 http//www.brandchannel .comlbrand_speak.aspbs_id76







For example as described below Oprah Winfreys strong brand has allowed her successfully to


enter into new businesses and to use brand extensions of the Oprah name to open untapped


streams of revenue


21 All of the above benefits that accrue to brand owners emerge from the fact that


consumers tend to behave in positive waytoward strong brands Specifically consumers tend


to exhibit greater willingness to consider the brands products or services greater


receptivity to marketing information about brands products or services stronger desire or


aspiration for the brands products or services greater loyalty and willingness to purchase or


use the brand again greater tolerance toward the brand in case of product failure orproblems


greater willingness to pay for the brands products or services than for other comparable


products or services and greater willingness to recommend the brand to other consumers


II -THE NON-MUSIC CONTENT PROVIDERS ARE-STRONG BRANDS THAT


DIFFERENTIATE SIRIUS AND XMS CONTENT FROM EACH OTHER AND


FROM TERRESTRIAL RADIO


22 Dr Pelcovits asserts incorrectly that amounts paid by the SDARS pursuant to


agreements with strong brands such as Howard Stern Oprah Winfrey the NFL MLB and the


other Non-Music Content Providers can be used without adjustment as benchmark for the


sound recording performance royalty rate at issue here based on the asserted importance to


consumers of the non-music content vis-à-vis the music content He overlooks the fact that the


entities and individuals with which Sirius and XM have entered into deals for non-music


programming are powerful renowned brands that differentiate Sirius and XM from each other


and from terrestrial radio and provide significant dimensions of value beyond that of the


content itself that sound recordings do not provide
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The Non-Music Brands Provide Valuable Points of Difference for Sirius


and XM


23 Category points of parity are features or associations of an enterprise that are


shared with all other enterprises and thus are not unique Consumers view points of parity as


necessary to legitimate and credible product offering within certain category they represent


necessary but not sufficient conditions for brand choice.13 For example consumers would not


consider bank truly bank if it did not offer range of checking and savings accounts have


convenient hours and provide safety deposit boxes automatic teller machines and other such


services


24 The right to play sound recordings is point of parity for radio businesses


whether the SDARS or terrestrial radio They are the bare minimum needed for Sirius and XM


to stay competitive but they are not by themselves source of competitive advantage Rather


sound recordings are ubiquitous freely and widely available on myriad of terrestrial radio


stations and from numerous other sources and thus do not constitute reason for consumers to


subscribe to the SDARS Accordingly there is no basis for Sirius and XM to pay premium


for the right to play sound recordings one does not pay premium for point of parity To the


extent music programming on the SDARS is point of difference discussed below it is


attributable to the significant value the Services add to the sound recording content through their


innovative programming enhancements or to the premium that the Services already pay to


operate exclusive branded channels such as Sirius Elvis Radio channel or XMs XMX channel


which features exclusive shows with Bob Dylan Ludacris and Wynton Marsalis among others


25 In contrast to points of parity points of difference are features or associations


that are unique to the brand and are strongly held and favorably evaluated by consumers The


13


Keller supra note at Section 11
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notion behind points of difference is that because consumers face multitude of options they


must be given compelling reason to buy product or service in the form of some unique and


valuable feature or association


26 The Non-Music Content Providers provide the compelling and exclusive content


that serves as clear category points of difference for Sirius and XM First they provide Sirius


and XM with exclusive content that can be heard neither on the other satellite radio service nor


on terrestrial radio For example content from Howard Stern and Martha Stewart is available


only on Sirius and not on XM or terrestrial radio Likewise Oprah Winfreys XM channel


content can be found only on XM and not on Sirius or terrestrial radio Opie Anthony can be


found in uncensored form only on XM Similarly with respect to NASCAR and the NFL on


Sirius and MLB on XM no other source offers 24-hour channels solely devoted to these sports


properties-providingnationw-ide-eoverage of-games-and teamsaswell as additional channels of


programming offering behind the scenes looks at the events and participants


Howard Stern Oprah Winfrey Martha Stewart the NFL MILB NASCAR


and Opie Anthony Among Other Non-Music Content Providers Are


Strong Brands


27 The properties and personalities engaged by Sirius and XM such as Howard


Stern Oprah Winfrey Martha Stewart the NFL MLB NASCAR and Opie Anthony possess


considerable brand strength and create significant value for Sirius XM and their subscribers


In this section describe and assess the components of brand equity then analyze the brand


equity of each of the Non-Music Content Providers and conclude that each is strong brand that


contributes significant
value to Sirius and XM beyond the value of the non-music content alone


The dimensions of brand equity


28 To explain how brands contribute value to their owners or to licensees such as


Sirius and XM employ the concept of brand equity well-known and accepted concept for
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analyzing brand strength Brand equity is defined as the set of assets or liabilities that add or


subtract from the value provided by product or service.14 brand with equity possesses four


asset dimensions awareness associations perceived quality and loyalty


Awareness


29 Brand awareness denotes the familiarity of the brand and its branding elements


e.g name logo consumer message etc and is accordingly critically important asset


dimension Without awareness brand has little hope of establishing other asset dimensions of


brand strength Awareness is thus necessary but not sufficient element of brand strength


30 When celebrity such as Howard Stern or Oprah Winfrey or other strong


renowned branded property such as the NFL or MLB is associated with another brand the


awareness of that other brand tends to increase more rapidly Because the brand becomes


linked with the celebrity or other branded property in the minds of consumers the brand will


benefit not just when explicitly invoked by the other stronger brand but every time the stronger


brand is brought to the awareness of consumers for any reason For example Howard Stern


increases public awareness of Sirius not only when he appears in the press talking about Sirius or


satellite radio but even when he appears in the press for entirely unrelated reasons Stern has


become an icon for Sirius and his presence in the public arena can be regarded as free


advertising so to speak for Sirius thereby making Sirius branding more effective


31 Based on my review of various Sirius and XM documents as well as my


discussions with Sirius and XM executives it is clear that the deals with the various Non-Music


Content Providers were done not just for the value of the content but also so that the fledgling


SDARS could benefit from the enormous awareness boost they would receive through their


DAVID AAKER MANAGING BRAND EQUITY Free Press 1991 DAvID AAKER ERICH


JOACHIMSTHALER BRAND LEADERSHIP Free Press 2000
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associations with these famous properties As XMs Stephen Cook stated in his written


testimony


XM realizes tremendous benefits from adding well-established


major brands to its programming Our entire channel line-up


particularly on the news talk and sports side is replete with brands


that are well-known to consumers thanks to the extensive


marketing efforts of other companies Our ability to market the


new XM brand is greatly helped by aligning with established


programming sources.5


Associations


32 second key asset of any powerful brand is strong favorable and unique brand


associations brand has value when consumers hold such associations about that brand.6


Such brand associations are anything linked in memory to brand7 and can be visual image


the gecko lizard for Geico feature iPods design an attribute Volvos safety or benefit


CreSts cavity prevention Such aSsOciations form the core of how consumers evaluate brand


on an ongoing basis As discussed more fully below the Non-Music Content Providers


associations are strong favorable among their target audiences and unique


Perceived quality


33 Perceived quality the third central aspect of brand equity is the customers


perception of the overall quality or superiority of product or service with respect to intended


purpose relative to Perceived quality is an important component of brand


strength as it is the source of many brands competitive advantage while perceived quality is an


CookWDT9J28


Keller supra note


Aaker supra note 14
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association it is often separated out because of its strategic importance The perceived quality


of the Non-Music Content Providers is clear as addressed below they each are perceived by


consumers as representing the highest standards in their respective fields


Loyally


34 Loyalty the final component of strong brand is measure of the attachment


that customer has to brand It reflects how likely customer will be to switch to another


brand.19 Typically brand with more loyalty has higher brand value Brands like Harley-


Davidson exemplify the highest levels of loyalty where customers are so deeply loyal that they


tattoo the brand logo into their skin


35 As further addressed below each of the Non-Music Content Providers possesses


considerable brand strength based on the four dimensions of awareness associations perceived


quality and loyalty Indeed integral to the contracts for each of the Non-Music Content


Providers is the recognition that these entities and personalities have high brand equity and that


by associating with these renowned brands Sirius and XM are able to draw upon that equity


Such contractual associations in turn strengthen Sirius and XMs own brands and differentiate


them from terrestrial radio and from each other In the following sections analyze the brand


equity of each of the NonMusic Content Providers


Brand equity of Howard Stern


37 Awareness Howard Stems brand strength is typified at the outset by the


widespread awareness of him It requires little discussion that Howard Stem has achieved high


awareness among the general public and especially among his target demographic 18- to 49-


19
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year-old males.2 Among this segment Howard Stern is the most listened-to radio host.2


Prior to his move to Sirius Stem boasted 12-million-strong audience on his terrestrial radio


program22 one of the highest nationally


38 Associations Whatever ones subjective opinion of Howard Stem his persona


triggers strong unique and favorable associations in the minds of his fans The best-known


radio shock jock Stem stands for antic audacity regular-guy standing and brutal honesty


the most provocative populist voice of America denouncing the priorities and tastes of


American elites.23 Stem has been lauded as kind of deity the mention of whose name


brings glory to his acolytes achieving his godlike status not through the traditional means of


glamour wealth or beauty but through his unabashed legitimization of the dark side the


anarchic impulse the savage beast in us all.24 Positive or not the name and brand of Howard


Stem elicits instant associations in the mind of the consumer Stems.unique standing is


evidenced_by the fact that some of the worlds most influential and well-known personalities


have appeared on Stems show David Letterman the late John Kennedy Jr Robin Williams


Rudy Giuliani Ben Affleck Arnold Schwarzenegger and many others


39 Perceived Quality As an entertainment brand Stems standing is at the highest


level he has proven to be an eminently bankable entertainer Stem is published author of


20
See News Releases Howard Stern and Sirius Announce the Most Important Deal in Radio


History Oct 2004 http//investor.sirius.com/re easeprint cfmreleaseid151947


21
See Howard Stem Sirius Management Report S1R00038000 at 51R0003 8001


22
Daren Fonda Howard Sern The $500 Million Man TIME MAGAZINE Dec 16 2005


http//www.time.comltimelbusiness/article/08599 1141 76900.html


23
Richard Bernstein Books of the Times Fantasies of Regular Guy With Worshipers THE


NEW YORK TIMES Dec 1995
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two books that topped The New York Times Bestseller list Private Parts 1993 and Miss


America 1995 The Private Parts movie ranked No in the opening weekend box office by


grossing $14.6 million ultimately grossing $41 million domestically.25 In addition the Private


Parts original soundtrack became an RIAA-certified platinum album as of May 199726 and also


made the Billboard I-lot 200 chart.27 Howard Stems television show The Howard Stem Show


beat out the popular Saturday Night Live in the 18- to 34-year-old male demographic in


number of markets.28


40 Loyalty Howard Stem has demonstrated significant customer loyalty through


his unequalled ability to migrate fans to other media.29 Stems successful ventures into other


forms of entertainment books movies music highlight his loyal fan base His highly


publicized move from terrestrial radio to Sirius satellite radio provides an excellent example of


loyalty toward the Howard Stem brand -AfterSiriusannounced its deal with Stem in October


2004 Sirius added nearly half-million new subscribers from the third quarter of 2004 to the


fourth quarter of 2004 alone compared to 180000 new subscribers from the second quarter of


25


IMDB.com Private Parts 1997 Box Office/Business


http//www.imdb.com/title/tt01 1995 1/business


26


RIAA.com Private Parts RIAA Rating


http//www.riaa.comlgoldandplatinumdata.phptabIeSEARCH enter Private Parts in Title


field


27


Billboard.com Top Music Charts Hot 100 Billboard 200 http//www.billboard.com


search Private Parts Soundtrack then follow Album The Billboard 200 5/10/1997


hyperlink


28
Lawrie Mifflin Howard Stern Has TV Hit But Not Knockout THE NEW YORK TIMES Feb


16 1999


29
See News Releases supra note 20
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2004 to the third quarter of 2004 which brought its total to 1143258 subscribers.30 When


Stern commenced his show on Sirius in January 2006 there was an even more dramatic jump in


the number of new subscribers with Sirius adding record 1142640 subscribers in the fourth


quarter of 2005 and more than three-quarters of million in the first quarter of 2006


Brand equity of Oprah Winfrey


41 Awareness Like Howard Stern there is little doubt that Oprah has achieved


extremely high awareness among the general public and among her target demographic of 25- to


54-year-old adults.32 Oprah was and continues to be one of the most recognizable celebrity


marketing icons having been ranked number one on Forbes Celebrity 100 list in 2005 and


having been among the top ten for many years


42 Associations Oprah represents associations of strength taste and kindness


embodying-not-only American--values but also an American way of usingand making


culture.33 Oprahs own highly-publicized personal struggle for success failed relationships


childhood sexual abuse and recurring battle to lose weight speaks to the American public as


30
See News Releases Sirius Satellite Radio Announces Fourth Quarter and Year-End 2004


Financial and Operating Results Jan 26 2005
http//investor.sirius.com/ReleaseDetail .cfmReleaselD 54690catnewsroomNews


Releases Sirius Satellite Radio Announces Third Quarter 2004 Financial and Operating Results


Oct 27 2004


http//investor.sirius.com/ReleaseDetail .cfmReleaselD 50206catnewsroom


See News Releases Sirius Satellite Radio Reports Record Subscriber Growth and Revenue for


Fourth Quarter and Full-Year 2005 Feb 17 2006


http//investor.sirius .conifReleaseDetail .cfmReleaselD 87963catnewsroomNews


Releases Sirius Satellite Radio Reports Strong First Quarter 2006 Results May 2006


http//investor.sirius.com/ReleaseDetail .cfmReleaselD 194903 catnewsroom


32
See Oprah XM presentation Dec 2005 XMCRBOOI41745 at 00141747


EVA ILLOUZ OPRAI-I WINFREY AND THE GLAMOUR OF MISERY Columbia University Press


2003


18







voice of strength positioning her as the ideal role model Oprahs philanthropic endeavors


reinforce her role model status her Angel Network helped raise $50 million over five years $10


million for Hurricane Katrina victims.34 On larger scale Angel Network simply invites all


of us to make significant emotional improvements in problematic lives.35 Indeed Oprah


Winfrey is more than mere personality she is cultural phenomenon.36


43 Perceived Quality To millions of Americans an endorsement by Oprah


represents seal of quality Oprahs Book Club is well-known for jump-starting book sales the


first eleven books that Oprah picked previously had been unranked in USA Todays top 150


bestseller list after her endorsement each immediately leapt into the top four on the list


Oprahs stamp of approval also ensures the books staying power allowing each to remain in the


top twenty-five for an average of six-and-a-half weeks.37 Oprahs perceived quality can of


course beseenin her television career Launched in 1986 the Oprah Winfrey Show is now


almost twenty-one years old and has been the number one ranked talk show for nineteen


consecutive seasons.38 The show had won thirty-five Emmy Awards before Oprah stopped


submitting it for consideration and it is broadcast to 117 countries.39


About Oprah Angel Network http//www.oprah .comlaboutlpress/about_press_oanfaq.jhtml


Illouz supra note 33


36
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See News Release Oprah Impact on Book Sales Bigger Than Expected Brigham Young


University Dec 16 2004 http//byunews.byu.edu/archive04-Dec-butler.aspx
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Oprah Winfrey Show Trivia
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44 Loyalty Loyalty towards Oprah is extremely powerful The Oprah Winfrey


Show is watched by more than fifteen million people at least once week and The Oprah


Magazine is considered the most successful magazine launch in recent publishing history with


circulation of just over 2.6 million readers month.40 This loyalty manifests itself in huge


boosts in sales of products endorsed by Oprah in short when Oprah speaks her loyal fans


listen and buy books selection for Oprahs Book Club typically results in sales of more than


one million copies while the industry benchmark of 20000 copies is considered success.4


The LiveSTRONG wristband sold 900000 pieces after it was featured on The Oprah Winfrey


Show.42


Brand equity of Martha Stewart


45 Awareness The Martha Stewart name is extremely well known The Martha


Stewart brand appears in vast-array of forms-from her-flagship Mtir1ha Stewart Living


magazine to host of other Martha Stewart-branded media forms These include for example


The Martha Stewart Show on television Marthastewart.com on the Internet the Martha Stewart


Weddings magazine etc Marthas media properties reach 88 million people each month43 and


The Martha Stewart Show is nationally syndicated reaching 1.7 million viewers


40
MAGAZINE PUBLISHERS OF AMERICA CIRCULATION TRENDS MAGAZINE HANDBOOK 2004


http//www.magazine.org/Circul ationlcirculation_trends_and_magazine_handbook/1 11 86.cfm


See Oprah Programming and Marketing Investment Summary XMCRBOO141718 at


XMCRBOO14 1722 Oct 12 2005
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46 Associations Recognized as Americas Lifestyle Queen Martha Stewart


maintains associations of perfection and self-reliance.45 Marthas associations are strong


favorable and unique She has built her business empire around the home and her mass-market


positioning very middle-American with slight aspiration not to reach Rodeo Drive but to


live life little better.46 Moreover Marthas strong associations have allowed her to bounce


back from her recent jail time shares of Martha Stewart Living Omnimedia have rebounded


from $11 share shortly after her sentencing in July 2004 to $31 per share at the time of her


release on March 2005 Martha came back from prison with vengeance with eight new


projects and an unprecedented amount of celebrity and popularity.48


47 Perceived Quality Not surprisingly the Martha Stewart brand is an


internationally acknowledged symbol of quality and taste It has been said that when consumers


watchher-show-visit--her-website read one of-her booksbuy one of-her--products or bake one of


her favorite recipes they hope that some of her taste will rub off on them.49 Similarly retailers


line up to be associated with the Martha Stewart brand and name branded product lines include


Martha Stewart Everyday at Kmart Martha Stewart Furniture with Bernhardt and new Martha


Brady supra note 43
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Pallavi Gogoi All Martha All the Time BUs1NESSWEEK Aug 2005
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Stewart Collection of home products at Macys Martha Stewart Living Onmimedia oversees


all branches of Marthas business empire and brought in $288.3 million in revenues in 2006.50


48 Loyalty Similar to Oprah Winfrey strong loyalty toward the Martha Stewart


brand translates into increased sales In publishing Martha Stewarts first bestseller


Entertaining has sold more than 500000 copies and is now in its thirtieth printing since


1982 In 1999 Kmart sold more than $1 billion worth of Martha Stewart Everyday products


which are still sold today.52 This particular extension of the Martha Stewart brand highlights


the tremendous amount of loyalty Martha has from her rabid supporters who already love


and are willing to buy her products but also view purchasing these products as sign of


solidarity after the lifestyle gurus conviction.53


Brand equity of the NFL


49 Awareness The-NFL is one of the-most-popular sports leagues in the United


es.he 2006-2007 season drew record 67000 fans per game54 and was the third


consecutive season during which the league sold more than 17 million game tickets bringing in


revenue of approximately $6 billion.55 The NFL brand extends off the field as well including


50
Martha Stewart Living Omnimedia Inc Annual Report 2006 Form 10-K at 19 March 14


2006


http//www.sec.gov/Archives/edgar/datall 091 801/000095012307003756/y31 800e lOvk.htm
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particularly to television The NFLs Monday Night Football has been on air since 1970 and


according to Nielsen Media Research the Super Bowl was the most-watched television show for


2006 drawing ninety million viewers.56


50 Associations The NFL is an American institution knOwn not just for its


regular-season games but also for Monday Night Football and the leagues post-season play


culminating in the Super Bowl The SuperBowl has come to be known as more than


championship football game with the on-field play the halftime show and the commercials


combining to create cultural phenomenon on Super Bowl Sunday It is testament to the


strength of the NFL brand that even people who are not particularly interested in the NFLs


primary content i.e football still identify with and choose to associate with the brand most


notably by tuning in to the Super Bowl simply to watch the commercials


51 Perceived Quality The popularity of the NFL is not surprisingly reflection


of the perceived quality of entertainment provided by the league The entertainment value


comes not only from the caliber of play on the field but as noted also from the Super Bowls


famed commercials The Super Bowl commands the most expensive TV commercial air time


attracting advertising revenue from the renowned brands and businesses such as Frito-Lay


PepsiCo Anheuser-Busch Ford Motor Monster and Procter Gamble thirty-second


commercial commanded staggering price of $2.4 million in 2005 the same half-minute will


56
Nielsen Media Research The Nielsen Companys Guide to the Super Bowl NIELSEN Jan 31


2007 http//www.nielsenmedia.com search Super Bowl then follow The Nielsen


Companys Guide to the Super Bowl Charts Tables hyperlink
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cost $2.7 million in 2008.58 Compared to the $2 million each spot commanded during the fmale


of the television show Friends59 it is clear that the NFL holds significant sway and influence


with advertisers and viewers alike testament not just to the perceived quality of the NFL but


also to its high awareness associations and loyalty


52 Loyalty With its large number of teams and tradition-steeped heritage the NFL


boasts large passionate fan base already have noted the huge viewership of the NFL in


general and the Super Bowl in particular For the 2006-2007 season games were at ninety


percent stadium capacity and record ninety-seven percent of all games were sold out.6 These


numbers indicate that fans not only want to be part of the football experience but also are


willing to pay for it Loyalty to the NFL is further exemplified by the popularity of fantasy


football leagues where fans compete against each other with their own virtual teams The NFL


itself has website to facilitatethisphenomenon even charging fans-$ 129.95 to participate
in an


online fantasy football training camp Television networks also have fought to be part of the


NFL experience In 2004 Fox and CBS agreed to cumulative $8 billion contract $4.3 billion


and $3.7 billion respectively extending their rights to NFL games for six more years6 clear


testament to the strength of the NFL brand


Brand equity of MILB


58
Bruce Horovitz Super Bowl Ad for $2 7m Also Buys MySpace Posting USA TODAY


http//www.usatoday.comlmoney/advertising/2007-05- 0-fox-superbowl-usat...N.htm
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53 Awareness Major League Baseball needs no introduction millions have


grown up playing baseball in T-Ball and Little League steeped in the lore of major league


baseball greats MLB is the quintessential national pastime and its popularity continues to


grow In 2006 record-breaking seventy-six million fans attended games at big league parks


while gate receipts for 2006 were approximately $1.9 billion an increase of eight percent over


2005.62


54 Associations Like football baseball is one of the pillars
of American culture


and family tradition The iconic advertising slogan Baseball Hot Dogs Apple Pie and


Chevrolet captures the powerful associations of baseball with the American way of life The


MLB also is closely associated with the World Series which attracts millions of fans on


television and scores more in person Team rivalries too are abundant and heavily marketed


including-the-noted--Subway Seriesbetween the New-York--Yankees-and-New-York Mets In


sum MLBs associations are strong deeply ingrained and positive making it an attractive


property for advertising revenue


55 Perceived Quality With its high caliber of play its storied history and its


place in the American heritage MLBs perceived entertainment quality similarly is extremely


high Like the Super Bowl the World Series attracts enormous advertising revenue thirty-


second spot cost approximately $275000 in 2001 ultimately bringing in roughly $100 million


for Fox.63 Large and respected brands such as Master Card PepsiCo The Home Depot


62
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25







Chevrolet and Frito-Lay are sponsors of MLB testament to its perceived quality as well as the


positive nature of its brand associations.64


56 Loyalty Loyalty towards MLB teams runs to extraordinary levels The rivalry


between the Boston Red Sox and New York Yankees is such that tickets for games at Bostons


Fenway Park can scalp for more than $300 and Yankee game tickets have been offered for


thousands of dollars online.65 Loyalty has spawned new industries and markets baseball caps


began as the official headwear of ball players and are now standard favorite with sports fans


the Baby Ruth candy bar is named after Babe Ruth and some baseball cards are valued at


hundreds of thousands of dollars with baseball card trading now $700-million dollar


industry.67


Brand equity of NASCAR


57.Awareness NASCA-Rthe1argest sanctioning body of motorsports in America


govems.more than 1500 races in North America in addition to exhibition races in Japan and


Australia Studies have shown that NASCAR has increased its avid fan base by seventy percent


since 1998 while those of other professional sports leagues have either remained stable or


64
See News Releases Red Carpet Rolled Out Again For All-Stars Jul 10 2006


http//mlb.mlb.com/news/article.j spymd200607 0content_
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http//www.forbes.comlmedial2007/06/1 1/concerts-music-baseball-biz-media-


cx_tvr06 11 tickets .html


66


Happy 50th Baseball Caps BBC NEwS UK Apr 27 2004


http// news .bbc.co.ukI2/hi/uk_news/magazine/36603 33 .stm


67
Matt Krantz $425rn Deal Could Merge Last Baseball Card Makers USATODAY May 24


2007 http//www.usaioday.comlmoney/mediaJ2007 -05-24-topps-upper-deck_N.htm


26







declined.68 Internationally NASCAR is broadcast in more than 150 countries in 23


languages.69 Market research firm PSB ranked NASCAR as the nations number two brand in


2005 ahead of Google and iPod.7


58 Associations NASCAR prides itself on its associations of performance


precision and endurance.7 The organization promotes both the sport and the league itself as


highly entertaining with its mix of veterans and up-and-coming new talent flavored with


traditional values and real sense of belonging for the viewers.72 On these two fronts the


perceived quality is unrivalled there is no other motor sport that matches NASCAR Sponsors


of NASCAR accordingly see valuable opportunity to target the coveted consumer group of


young males73 as well as middle-aged middle-class married men74


59 Perceived Quality NASCAR boasts its ranking as the No spectator sport in


the United States holding seventeen of the top twenty best-attended sporting events nationwide


NASCAR further asserts that one in three American adults follows the sports 10-month long


68
See Sirius Board of Directors Meeting presentation Feb 15 2005 S1R00040053 at


00040055


69 NASCAR .com About NASCAR http//www.nascar.comlguides/about/nascar/


70
Brian OKeefe Americas Fastest Growing Sport CNNM0NEY originally published in


FORTUNE MAGAZINE Sep 2005


http//money cnn .comlmagazines/fortune/fortune_archive/2005/09/05/827 14 12/index.htm


71
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NEWSROOM Feb 2006 http//news .thomasnet.comlcompanystory/47 5461
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season This large fan base and the longest schedule in American professional sports attract


generous number of sponsors and advertisers.75 More than 100 Fortune 500 companies are


involved with NASCAR including Levis LOreal The Home Depot DuPont UPS Budweiser


and Best Buy.76 NASCARs own B2B council makes it goal to discover reciprocal


relationships condense the business to business sales cycle and learn how NASCAR sponsors


can wield their position of influence.77


60 Loyalty NASCAR boasts 75-million-strong fan base with the most brand-


loyal followers of all
sports


NASCAR prides itself on being ranked first in terms of brand


loyalty among sports leagues These fans purchase more than $2 billion year in NASCAR


licensed products jacket decorated with favorite drivers sponsor logo costs up to $300


This sort of obsessive loyalty is fueled by the fact that NASCAR drivers are more accessible to


fans than other-professional athletes inspiring fans to collect almost every item related to their


favorite driver.78 Indeed seventy-one percent of NASCAR followers said they frequently or


almost always choose product made by NASCAR sponsor over one that was not due to that


sponsors involvement in the sport.79 Fans are ninety-four percent more likely to have positive


See Sirius Board of Directors Meeting presentation Feb 15 2005 S1R00040053 at


00040057
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feelings about NASCAR sponsor and eighty-two percent of these fans say that NASCAR


related products are always good value for their price.80


Brand equity of Opie Anthony


61 Awareness The popular radio show duo Opie Anthony have garnered


extensive attention over the years and have attained particularly high awareness among their


target market of adult males Before the pair joined XM the Opie Anthony terrestrial radio


show was syndicated in seventeen U.S metropolitan markets including New York Cleveland


Dallas Las Vegas New Orleans and Washington D.C.81 In 2004 Opie Anthony generated


massive publicity and press coverage through antics that ultimately resulted in their terrestrial


radio show being terminated Today Opie Anthony draw broad audience not just on their


XM radio show but also again through their terrestrial radio show on CBS which re-signed the


duo-after-the-ir--XM-deal and brought -them back -as part
of a-syndication arrangement Opie and


Anthonys radio shows now air at the peak drive-time listening hours of a.m to a.m across


the nation.82 The duos CBS radio show undoubtedly draws attention to and drives continued


awareness of the Opie Anthony brand and attracts new audiences who desire uncensored


content available only on XM


62 Associations As clear marks of differentiation Opie Anthony strive for


notoriety rebellion and outrageousness Their style triggers strong unique and favorable


80
See Sirius Board of Directors Meeting presentation Feb 15 2005 S1R00040053 at


00040058
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associations in the minds of their fans particularly adult males aged 18 to 49 Opie Anthony


indeed are recognized by the media for their stunt and brash behavior along with


sometimes controversial material that earns them their shock jock reputation.83 Even as Opie


and Anthony themselves have matured they have maintained that they will be as edgy and


crazy as ever.84


63 Perceived Quality Although highly subjective there is no doubt that Opie


Anthony are viewed positively by their target
market as providing high entertainment value


Before they joined XM Opie Anthonys terrestrial radio show was ranked No among male


listeners aged 18-49 years in New York Philadelphia Boston Dallas Cleveland and Buffalo.85


When they re-joined CBS radio with the syndication deal in 2006 it was reported that the new


arrangement has helped to save CBS from the ratings plunge it suffered after Howard Stern


jumped from-broadcast radio-to the Sirius-satellite service.86


64 Loyalty Opie Anthony have engendered significant loyalty among their


fans. Tellingly after XM recently suspended the duo for one month in response to


controversial on-air stunt an immediate uproar among their fans ensued Many were incensed


at the suspension In poll conducted by People Against Censorship reported 3200


83
Paul Farhi Opie Anthony Get The Last Laugh WASHINGTON POST June 26 2006


84
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subscribers cancelled their XM subscriptions while another 1600 said they put their


subscriptions on hold until Opie Anthony came back on the air.87


III THE SDARS HAVE BOTH RECOGNIZED AND BENEFITED FROM THE
BRAND STRENGTH OF THEIR NON-MUSIC CONTENT PROVIDERS IN


WAYS THAT TRANSCEND THE VALUE OF THE CONTENT ITSELF


65 Based on my review of Sirius and XMs agreements with the Non-Music Content


Providers it is clear that the SDARS were well-aware of the benefits that they would reap from


their Non-Music Content Providers brand strength Most importantly both Sirius and XM


were careful to include provisions granting them exclusive rights to transmit the non-music


content and authorizing them to use the name likeness trademark and/or logo of the Non-Music


Content Provider to promote their service.88 Some of the contracts also obligated the Non-


Music Content Provider to promote the service in other media.89


-- -- and XMs4ntent-ional and exclusive-association-with-these important


brands has provided them with many valuable benefits in the real world First it hashelped


them increase their subscriber base Associating with strong brands has given the services


heightened levels of awareness needed to drive consideration and purchase and very loyal fan


bases that drive loyalty and low chum rates


87
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Sirius/NASCAR Agreement S11R00041599 at S1R00041616-19 Feb 18 2005 XM/HARPO
Radio Oprah Agreement XMCRB00034928 at XMCRB00034932 Jan 31 2006
XMIMLB Agreement XMCRB00034955 at XMCRB00034959 Oct 15 2004


89
See Sirius/Martha Stewart Agreement at S1R00027591


31







67 The brand associations also have made it more likely that automobile


manufacturers will pre-install satellite receivers in their vehicles key listening location for


SDARS subscribers When car does not already have built-in satellite radio receiver


subscribers need to purchase an add-on device and either pay to have it installed professionally


or install it themselves which marketers know will discourage consumers from subscribing to


satellite radio As such it is critical for the success of the SDARS that they convince as many


automakers as possible to pre-install these devices have consulted with several automotive


manufacturers and know that they are exceedingly careful in their selection of features and


options to offer in their cars because it costs them money that they can only recoup if consumers


perceive the feature as valuable and are willing to pay extra for it So an automotive


manufacturer will hesitate to pre-install satellite radio receiver unless it has some reasonable


foundation to believe that consumers desire and are willing to pay for the device The


associations with the Non-Music Content Providers achieve this effect as they are powerful


brands with wide followings and provide the SDARS with instant credibility as service


68 The associations also undoubtedly enhanced the SDARS financing options By


definition Sirius and XM operate services with enormous fixed costs up front to set up the


SDARS before single dollar of profit is realized As such access to capital in the financial


markets is vital in order for the SDARS to have enough operating capital to survive until they


turn profit Brand value reflects an important asset that can often be leveraged to secure that


capital.9


69 Perhaps the most important yet most difficult to measure benefit to the SDARS


arises from the positive halo effect to Sirius and XM that results from the Services association


90
The branded content also can be expected to put the SDARS in stronger strategic position to


launch new products and services under their own brand names in the future
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with the Non-Music Content Providers As noted above brand can be thought of as box


inside the minds of consumers Brands like all other ideas are structured as networks of


concepts.91 These concepts develop structural associations with each other via human


experience For example the network for July might include associations with barbecue


fireworks U.S.A and summer The more frequently person experiences barbecues on


July the stronger the association between July and barbecues


70 The associative network structure of consumers knowledge about brands


explains in
part why marketers that are faced with the task of creating new brand e.g Sirius or


XM often try to leverage consumers knowledge about other well-known brands by contracting


for the right to associate with them e.g Howard Stem Oprah Martha Stewart MLB NFL


Opie Anthony etc. It is generally assumed that the positive associations and feelings that


consumers have about the preexisting-brand will transfer to thenew offering.92 In fact the


structure and operations of the human cognitive system all but assure that this will happen By


signing Howard Stem to an exclusive deal Sirius essentially imports many of the associations


that form the mental conceptual network for Stem into its own set of associations Consumers


exposed to the massive amount of publicity generated by Stem and Sirius prior or subsequent to


the launch of Stems show on Sirius likely will link Stem to Sirius and vice versa This linkage


is of tremendous value to Sirius as it seeks to create and manage its own brand and realize allof


the benefits that accrue to the owners of strong brands


91
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92
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71 The same holds true for the other Non-Music Content Providers As discussed


above Oprah has very favorable associations including strength taste and kindness


These attributes become available to XM through its association with Oprah Indeed XMs


strategy documents regarding the Oprah deal show that XM carefully thought through the impact


Oprah would have on its brand and that XM valued the deal accordingly.93 Sirius deal with


Martha Stewart is another example of this phenomenon Mel Karmazin CEO of Sirius has


referred to Martha Stewart Living as the premier brand in lifestyle and how-to programming for


women.94 The
sports offerings on both Sirius and XM e.g MLB NFL and NASCAR


likewise are valuable not only because they offer quality content but also because they each


represent unique phenomenon in the minds of consumers These offerings are part of the


fabric of American culture and there can be no question of the tremendous associational value to


Sirius and XM of these deals


72 Companies including Sirius and XM that successfully tie their brands to


powerful celebrity brands sports franchises or other similarentities are in position to realize


significant value Particularly in the world of music entertainment fashion and sports


consumers choose to express elements of their self-conception that echo or directly mirror the


self-expression that influential individuals also called influencers or opinion leaders develop


through the products they use and promote.95 As result brands associated with influencers


have greater likelihood of findingsuccess in the wider market Influencers also play pivotal


role in building community of loyal users of the brand as they engender interactive


See Oprah XM presentation Dec 2005 XMCRBOO141745
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opportunities through fan clubs chat rooms and online discussion forums The influencer


strategy has long been employed by all types of companies from athletic companies such as


Nike that sign influential sports heroes as spokespersons and endorsers and then develop product


lines around their personalities96 to retailers like Kmart and Macy which as noted have


entered into successful partnerships with Martha Stewart to develop lines of household products


73 The mere fact that the SDARS entered into agreements with the Non-Music


Content Providers enhanced the credibility of the SDARS and arguably breathed life into what


could have been stillborn businesses In December 2003 the same month that Sirius inked its


deal with the NFL it had 261000 subscribers.97 That figure tripled after Sirius added NFL to


its roster of sports programming the number of subscribers rose to 662000 in September


2004.98 Prior to the NFL deal Sirius had an insignificant number of subscribers and was not on


the radar screen of anyone except thoseinthe radio industry and early technology adopters


Sirius association with the NFL gave it instant credibility Similarly its agreement with


Howard Stern has been referred to as life-saving deal for the company bringing Sirius into the


limelight and enhancing its reputation as serious and viable business In the fourth quarter of


2004 right after Stern announced his move from terrestrial to satellite radio subscribers


96 RANDALL ROThENBERG WHERE ThE SUCKERS MOON 205-07 Knopf 1994
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increased to 1.14 million.99 year later in the fourth quarter of 2005 the figure jumped to 3.3


million the number continued to rise as Stems Sirius debut approached reaching nearly 4.08


million in the first quarter of 2006.101 The Stem effect continued to produce results in the


second quarter of 2006 as he settled in with subscribers increasing to 4.67 million.02 As of the


first quarter of 2007 Sirius had more than six million subscribers.103 The same can be said for


XMs deal with Oprah and the SDARS various other deals with major celebrities and sports


franchises


74 Such credibility is not simply matter of pride for the SDARS or morale


booster for their employees Rathr this credibility makes it much more likely for example


that car manufacturers will support satelliteradio and that key retailers will stock and promote.


the SDARS hardware These benefits would be highly valued by any company but they are


critical to businesses like Sirius and XM that sell new and highly innovative products


CONCLUSION


75 In summary conclude that the deals entered into by the SDARS with the Non-


Music Content Providers bring tremendous brand value to the SDARS beyond that of the content
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that sound recordings alone simply cannot This added dimension greatly enhances the value of


the Sirius and XM brands which positions them for significant
future value creation Unless


this added dimension of value is accounted for it is simply inappropriate to use the Non-Music


Content as benchmark for the sound recording performance right
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INTRODUCTION


CONSOR Intellectual Asset Management CONSOR has been engaged by counsel


for Sirius Satellite Radio Inc Siriusand XM Satellite Radio Inc XM the SDARS or


Services to respond to SoundExchange Inc expert Dr Michael Pelcovits contention that the


amounts paid by the SDARS for non-music programming provide reasonable benchmark for


the value of the sound recording performances covered by the statutory license at issue in this


proceeding We also have been asked to respond to the questions from the Court as to the


valuation of the promotional and other aspects of the non-music programming contracts put at


issue by SoundExchange in this proceeding


BACKGROUND AND QUALIFICATIONS


This report has been prepared by the team of professionals at CONSOR The firm is


being compensated at rate of $395 per hour for its work The experts designated to testify in


this matter are Daryl Martin and Russell Parr Each of their respective qualifications is


discussed below and in their curricula vitae attached hereto


Daryl Martin Vice President CONSOR Intellectual Asset Management


Mr Martin oversees the valuation division at CONSOR Intellectual Asset Management


in La Jolla California He is responsible for analyzing various types of intellectual property and


intangible assets including trademarks copyrights patents trade secrets domain names mailing


lists and customer databases With over ten years of financial analysis and valuation experience


Mr Martin has worked on over 150 valuation projects Mr Martins extensive background


includes valuing intangible assets for the purposes of loan securitization mergers and


acquisitions joint ventures licensing transactions transfer pricing bankruptcy filings and


litigation support


Page of 38







PUBLIC VERSION


Mr Martins broad experience includes time as Senior Financial Analyst for ConAm


Management real estate investment company where he supervised all valuation activity for


the Asset Management Division While there he was responsible for detailed asset valuations


and financial reporting functions on syndicated real estate investment portfolios


Prior to joining ConAm Management Mr Martin performed mutual fund valuation and


financial reporting as Financial Reporting Analyst for the Franklin Templeton Group During


his tenure Mr Martin was responsible for preparing revenue projections and financial


statements performing budget analyses and generating monthly financial packages for


management


Mr Martin is an honors graduate of San Diego State University with his undergraduate


degree in Business Administration and his Masters in Finance His curriculum vitae is attached


hereto as SDARS-Consor Ex


Russell Parr CFA President IPRA Inc


Mr Parr is consultant to Consor and President of IPRA Inc an intellectual property


valuation consulting firm He is lecturer and publisher on intellectual property valuation and


exploitation matters His books are published in English Japanese Korean Italian Chinese and


Russian He is dedicated to the development of comprehensive methods for accurately defining


the value of intellectual property


Mr Parr has completed complex consulting assignments involving the valuation and


pricing of patents trademarks copyrights and other intangible assets His opinions are used to


support licensing transactions mergers acquisitions transfer pricing litigation support


collateral-based financing and joint ventures Mr Parr also conducts customized research into


industry specific factors that drive royalty rates He advises banks about the use of intangible
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assets as loan collateral and has served as an expert witness regarding intellectual property


infringement damages


Mr Parr has published three royalty rate resource books which have been sold all over


the world These books are dedicated to reporting detailed information about the economic


aspects of intellectual property transactions including licensing and joint ventures


Mr Parrs assignments have included the valuation of the Dr Seuss copyrights and the


patent portfolio of ATT He has also conducted valuations and royalty rate studies for


pharmaceuticals semiconductor process and product technology agricultural formulations


automotive battery technology biotechnology camera technology chemical formulations


communications technology computer software cosmetics consumer and corporate trademarks


drug delivery systems flowers incinerator feed systems lasers medical instrument technology


and motivational book copyrights


Mr Parr is graduate of Rutgers University with an undergraduate degree in Electrical


Engineering and his Masters in Business Administration His curriculum vitae is attached hereto


as SDARS-Consor Ex


OVERVIEW


In this report we analyze and value the intangible brand asset components of several


important non-music programming contracts entered into by XM and Sirius Based on our


collective experience in the field of intellectual property and intangible asset valuation and


consulting we reviewed the contracts researched the commercial aspects of the relationship they


The team of Consor professionals that contributed to this report include Weston Anson David Drews and


Fernando Torres MSc Their curricula vitae are attached hereto as SDARS-Consor Ex
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established and applied appropriate valuation techniques to the value components of each


contract


MATERIALS REVIEWED


In the course of performing this engagement we reviewed the original and amended


written testimony of Dr Pelcovits dated October 2005 and May 14 2007 Moreover we


reviewed additional exhibits and documentation relating to the SDARS and SoundExchange


submitted in these proceedings We conducted extensive research of public licensing transaction


databases as well as more general searches of Internet resources including publicly available


SEC filings of Sirius and XM and the web sites of the content providers included in our


analysis detailed listing of materials reviewed is attached hereto as SDARS-Consor Exhibit


We also conducted interviews with XM and Sirius management


BACKGROUND


Sirius and XM operate subscription satellite radio services in the United States They


offer diverse array of music talk news and sports programming and have grown to over


fourteen million subscribers collectively over the approximately five years that their services


have been deployed Satellite radio and its individual participants compete in broader market


for audio entertainment against primarily traditional terrestrial-based radio Within the satellite


radio segment Sirius and XM compete with each other to acquire subscribers and to attract


content providers to their respective platforms


In securing the rights to content the SDARS are not concerned exclusively with the


programming content itself but must also consider their appeal to the universe of audio


entertainment consumers and the potential for accelerated adoption of the new platform in the


broadcasting market To accomplish this vital objective high-value mass-market brands


associated with the content are of paramount importance The market for such properties is
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relatively constrained on the supply side and highly competitive on the demand side These


conditions give rise to exclusivity and other premiums in pricing the properties in addition to the


licensing fees for the use of trademarks and brand asset bundles that prevail particularly among


consumer oriented firms


In the last five years Sirius and XM have had to appeal to wide spectrum of consumers


to seek the mass subscriber base necessary to become viable businesses The SDARS quickly


found that commercial-free music by itself was not sufficient to build the subscriber base needed


to support the deployment of completely new delivery platform Introducing new brands in the


broader market and competing against rival platforms are expensive endeavors that typically


require several years of intense marketing expense and public relations efforts One way of


reducing the time and resources necessary to optimize marketing expenditures to build new


brand such as Sirius or XM is to associate the new brand with established brands that have strong


appeal among the targeted audience This association is akin to the endorsement of products by


celebrities and other public figures This practice has grown steadily over the last fifty years and


typically commands significant premiums over conventional professional and performance fees


In pursuing such strategy the SDARS have entered into contracts with wide array of


non-music content providers in order to effectively build customer awareness and support for


their innovative new services These programming agreements provide not only the right to


broadcast news sports and talk content but also establish the important brand association


needed to build the business The brand association consists of series of attributes possessed


by the existing content provider brands including the ability to quickly capture customers


attention foster customer loyalty and prompt purchasing decisions2 and ii communicating


The central conceptual role of brands as intangible economic assets and trademarks as specific intellectual


property is to reduce search costs and uncertainty for consumers according to Judge Posners seminal analysis on
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clear core purpose or identity as well as specific set of supporting values to both customers and


potential customers


Some brands typically extract pricing premiums in negotiations where the licensee


potentially may have more to gain from the relationship than the licensor Additional premiums


accrue to most valuable brands when the terms of the contract require measure of exclusivity in


the relationship because the net value of alternative opportunities foregone the opportunity


costs must be incorporated into the pricing of the relationship


METHODOLOGY FOR VALUATION OF BRAND ASSOCIATION


Our analysis centered on seven significant non-music branded contracts across the talk


and sports categories Howard Stern Sirius Oprah XM Martha Stewart Sirius Major


League Baseball XM NFL Sirius NASCAR Sirius and Opie Anthony XM
The valuation approach we performed consisted of the following series of steps


Analysis of the contracts to determine the total cost of the contract to the SDARS


on present-value basis as of the effective date of the contract


Identification of the appropriate royalty rate or licensing fee typically paid for


comparable trademark licensing agreements


Identification of actual endorsement fees for comparable transactions to determine


representative endorsement value for each property


Determination of exclusivity premiums applicable to each contract and


Valuation of the key components of value for each contract the trademark


royalty for the use of the brand in connection with the content iithe endorsement fee for the


the subject Richard Posner William Landes Trademark Law An Economic Perspective Journal of Law


and Economics Vol 30 No Oct 1987 at 265-309
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value conferred on the SDARS for the implied endorsement and/or use of the brand in


connection with the marketing of the platformlservice iii the exclusivity premium and iv the


residual value attributable to the branded programming covered by the contract among other


factors


SUMMARY OF CONCLUSIONS


Based on the brand licensing and endorsement research we have performed and the


contract review and analytical valuation framework we have applied we have formed the


following opinions


The branded properties provide significant value to the SDARS for which the


branded properties extract significant fees beyond the value of the content itself


The calculated value of the content provided by the branded contracts examined is


typically small proportion of the total contract cost In the aggregate range


from 78.8% to 86.8% with median of 82.8% of the contract compensation


typically represents the value of the brand endorsement and exclusivity components


identified in this analysis and


The average economic value of the underlying content of the analyzed contracts


represents no more than 13.2% to 21.2% of the branded programming contract costs


incurred by the SDARS with median of 17.2%


ANALYSIS


The SDARS have to meet the needs of at least two different groups in order to succeed


consumers subscribers who look for entertainment and information services delivered


conveniently at competitive price and ii content providers that require avenues to promote
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grow and monetize their intellectual property be it newscasts sportscasts commentary or


music


In contracting with individual content providers Sirius and XM compete against variety


of well-established outlets for these properties Their negotiated content contracts reflect market


conditions that vary significantly ranging from unique properties such as Howard Stem to


increasingly ubiquitous programming such as newscasts Each of these properties entails


specific negotiation challenges and the true cost of the content broadcast must be deduced from


the total compensation provided for in the contracts after taking account of the various elements


of the bundle of rights being licensed such as


the market royalty fees compensating the use of the brand assets being licensed in this


case the trademarks and other intangibles branding the programming which are calculated using


comparable royalty rates


the endorsement value provided to the SDARS by the content provider calculated on


the basis of comparable endorsement arrangements and


the degree of exclusivity of the content provided which is calculated on the basis of


the value to the licensee of excluding the competing service from offering specific programming


The following sections analyze the agreements with key non-music content providers and


explain our analysis and valuation of each contract


HOWARD STERN


The following analysis of compensation paid to Howard Stem Stem by Sirius for the


exclusive right to Stems radio broadcast is based on evaluating the contributory value of the key


elements comprising Sterns total compensation package Based upon comprehensive review


of the value elements contained within the Stem deal we believe the following elements to be of


critical importance
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Brand value contribution


Endorsement value contribution


Exclusivity


Content value


We calculated the value of each of the non-content value elements as of the effective date


of the contract and stated it in then-present value terms


Net Present Value of Contract Cost


In order for the analysis of the various contract components contributory value to be


accurate the compensation packages for each of the properties need to be expressed on present


value basis Accordingly the guaranteed cash flows encompassed within the compensation


package are mapped to the corresponding payment due dates and the present value is then


calculated as of the effective date of the contract These calculations are performed using


discount rate of 5%3 which is applied using the appropriate recognition convention for each


payment mid-period end-of-period etc. For Howard Stem the net present value of his


guaranteed compensation as of October 2004 is $245.9 million see SDARS-Consor Ex


Brand Value Contribution Analysis


The first step in the analysis considers the attribution of total compensation paid which is


attributable to the Howard Stem brand assets The valuation of the Howard Stem brand is


based upon an analysis of comparable market-based brand royalty rate transactions Based on


this research and analysis we have concluded that the Howard Stem brand typically would


command royalty rates in the 12% 16% range for usage of the brand to sell products and


servicescalculated on wholesale revenue basis Moreover as most royalty rate comparables


For SIC code 4832 Radio Broadcasting Companies the median cost of equity is 12.5% There is premium of


2.5% added to the cost of equity to account for the additional risk associated with intellectual capital
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are pegged to non-exclusive arrangements the royalty rate range must be adjusted upward to


reflect the exclusive nature of the Stem contract Thus 25% premium4 has been incorporated to


reflect this elementfor an adjusted range of 15% 20% see SDARS-Consor Ex


The comparable royalty rate transactions are based on rates charged against net wholesale


sales Wholesale revenue is typically the cost of goods manufactured grossed up by the profit


margin and delivered to the retailer for ultimate sale to the consumer For example in


trademark license for t-shirts the revenue base would be the wholesale revenues that the licensed


manufacturer obtains from the t-shirt retailers For this analysis the cost of goods manufactured


is comparable to the acquisition cost of the branded programming Thus the application of an


industry average operating margin results in an equivalent wholesale revenue basis Once the


equivalent wholesale revenue basis is determined it is multiplied by the appropriate market-


based royalty rate to arrive at the estimated fair market value of the brand usage by Sirius


which is then deducted from the total compensation paid to Stem


Based on this methodology we conclude that the range of value attributable to the


exclusive use of the Howard Stem brand assets by Sirius is $50.3 million to $67.0 million in


net present value terms see SDARS-Consor Ex


Endorsement Value Contribution Analysis


The next adjustment is to account for the endorsement value that Howard Stem brings to


Sirius Endorsement value is separate component of the value package covered by the


compensation paid to the various properties In addition to allowing the SDARS to use their


brands the properties are providing an endorsement of the satellite radio service essentially


stating that they believe in the quality effectiveness and value of the service being provided to


It is well documented that licensors will pay premium to control the exclusive rights to property In our


experience on average licensees will pay 25% or more to acquire exclusivity


Page 11 of38







PUBLIC VERSION


satellite radio consumers not to mention the hip factor that several of the properties convey


The payments associated with similarendorsement programs are well documented with dozens


of sports stars and celebrities taking advantage of the value of their opinions among certain target


demographics The best way to measure this endorsement component is to analyze the market


value of concurrent endorsements provided by similarproperties or by well-known personalities


in similar fields It is important to assess the relative strength or popularity of the subject


property in juxtaposition to the comparable data being utilized This way an accurate indication


of the market value of the subject propertys endorsement can be established


The value of an endorsement is embodied in the fact that people tend to emulate


celebrities and sports stars and have desire to dress like them visit the places that they visit


and do the things that they do As result products and services that are endorsed by these


celebrities and sports stars and the sports leagues themselves are imbued with credibility and


cachet


Prior to Stern Sirius was evaluating marketing alternatives to accelerate subscriber


acquisition Their initial unique selling proposition was centered around the distribution of


commercial-free music Although the signing of the NFL contract predates the Stern contract


and was the first significant acquisition for Sirius the program offering did not possess the


breadth and full Star Power needed to capture the attention of larger audience Management


recognized this deficiency and sought to remedy the situation by associating with marquee


performers and properties in order to bring credibility to the Sirius brand and the platform The


acquisition of Howard Stern along with other key properties brought enhanced credibility and


cachet to the full spectrum of Sirius program offerings The value of that enhanced credibility


and status is significant part of the overall compensation paid to Mr Stern
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Based on our review of endorsement/sponsorship agreements compensation to marquee


performers such as Howard Stem we conclude that comparable compensation structures range


from low of $4.1 million to $5.0 million annually Projecting these annual endorsement


payments over the life of the Howard Stem contract provides us with an endorsement value


carve-out range of $16.3 million to $19.9 million in net present value terms see SDARS-Consor


Exs.7and8


Exclusivity


The final adjustment is to calculate the value of the exclusivity premium Exclusivity


applies to all components of the total contract cost brand value endorsement value and content


value As we have already accounted for the brand and endorsement values on an exclusive


basis here we calculate the exclusivity premium as it applies to the residual cost of the contract


after the brand and endorsement value adjustments Hence this avoids double-counting of the


exclusivity factor


The agreement provides Sirius with the exclusive rights to Howard Stems radio


broadcast for not only the satellite radio platform but for all broadcast media including terrestrial


and Internet radio The exclusivity clause incorporated into the Stem agreement precludes any


other radio broadcasting vehicle from carrying the Howard Stem branded content.5 This


provision is one of the key value drivers in the determination of fair market compensation as it


prevents Stem from earning income from other operators in the broadcasting space This


foregone income came at steep price or opportunity cost Typically in licensing


arrangements the licensee must pay significant premium to the brand and content owner to


secure the exclusive rights to property The premium is paid to compensate the property owner


for the inability to leverage the property across multiple platforms/opportunities


As per the Audio Distribution clause of the agreement SIR000 10472
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complementary key value driver in the Stern deal was the lack of similarcontent


providers/personalities in the marketplace Howard Stem is an unique property with tremendous


consumer awareness and loyal customer base He is marquee performer who is compensated


at the upper end of the range for celebrity performers/brands Consequently Mr Stems contract


has an implicit premium for this uniqueness which Sirius must have considered when analyzing


the total compensation paid to Mr Sternparticularly in light of the fact that Sirius could have


lost the broadcast rights to XM


To value the exclusivity provision we performed an analysis of satellite subscriber shares


among Sirius and XM for the quarter preceding the effective date of the Stem contract third


quarter of 2004 At that time Sirius had 20.8% subscriber share and XM the remaining


79.2%


As base scenario we assume that prospective Stem fans would otherwise be


proportionately distributed between the services so that the maximum satellite subscriber share


that Sirius could gain as result of the exclusivity would be XMs existing share of the


prospective subscribers at the time of the launch 79.2% Thus by securing exclusivity Sirius


can earn up to 379.9% more 79.2%/20.8% by capturing 100% of the satellite subscribers and


therefore would pay up to 79.2% 100% 20.8% less for the equivalent non-exclusive


programming rights In other words up to 79.2% would be the exclusivity discount factor that


must be carved out to represent an equivalent non-exclusive valuation of the programming


content see SDARS-Consor Ex


In an alternative scenario it is recognized that there are several market factors that may


keep Sirius from capturing 100% of the potential satellite subscriber base available under an


exclusive arrangement These factors include the possibility that existing XM subscribers


may not readily move from one satellite system to the other particularly if new equipment is
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necessary and iithe possibility that some new subscribers only would have signed up if XM


were the provider due to its other programming offerings As conservative assumption we


considered scenario where the exclusive relationship can be leveraged by capturing only 75%


of the potential subscriber share enjoyed by XM In this case the exclusive subscriber share


would increase to only 80.2% of the total market 0.75 79.2% The premium in this


case is 284.9% 79.2% 20.8% and therefore Sirius would pay up to 74.0%


20.8% 80.2% less for the equivalent non-exclusive programming rights In other words up


to 74.0% would be the exclusivity discount factor that needs to be carved out to represent


competitive non-exclusive valuation of the programming content see SDARS-Consor Ex


Based on the above two scenarios we conclude that Sirius was willing to pay steep


premium to acquire the exclusive rights to Howard Stern Applying the corresponding discounts


of 74.0% to 79.2% to the brand and endorsement value adjusted contract costs to arrive at


range of fair market value of the exclusivity attribute of the contract in dollar terms the


adjustment is estimated to range from $125.9 million to $132.8 million in net present value


terms see SDARS-Consor Ex


Summary Compensation Attribution


After carving-out the value attributable to the three embedded components brand value


endorsement value and exclusivity we conclude that the residual non-exclusive contract cost


RNECC for the Stern programming agreement ranges from $33.1 million to $46.6 million


In other words the RNECC represents between 13.5% and 18.9% of the total cost of the Stern


contract see SDARS-Consor Ex This analysis is summarized as follows
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Lower Value Upper Value
Element


$000s $000s
NPV of Contract Cost 245932 245932


Brand 67021 50266


Endorsement 19895 16314


Exclusivity 125881 132759


RNECC 33136 46594


RNECC as of Contract Cost 13.5% 18.9%


II MAJOR LEAGUE BASEBALLCONTRACT


Similar to the Howard Stern Program analysis above the analysis of compensation paid


to Major League Baseball MLB by XM for the exclusive right to broadcast MLB content is


based upon evaluating the contributory value of the key elements comprising MLBs total


compensation package Based upon our review of the value elements contained within the MLB


deal we believe the following elements are of critical importance


Brand value contribution


Endorsement value contribution


Exclusivity


Content value


We calculated the value of each the non-content value elements as of the date the contract


was signed and stated it in then-present value terms


Net Present Value of Contract Cost


The net present value of the contract cost for the MLB contract as of October 15 2004 is


FE see SDARS-Consor Ex


Brand Value Contribution Analysis


As set forth in the Stern analysis above the adjustment for the value contribution of the


MLB brand is based upon an analysis of comparable market-based brand royalty rate


transactions Based on this research and analysis we have concluded that the MLB brand
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typically would command royalty rates in the range of 10.1% 13.0% of wholesale revenue


Moreover as most royalty rate comparables are pegged to non-exclusive arrangements the


royalty rate range must be adjusted upward to reflect the exclusive nature of the MLB contract


Thus 25% premium has been incorporated to reflect this elementfor an adjusted range of


12.63% 16.25% see SDARS-Consor Ex


The wholesale revenue basis is equivalent to the competitive cost of the branded content


grossed up by an appropriate profit margin which is based on broadcast radio industry data The


equivalent wholesale revenue basis is then multiplied by the appropriate market-based royalty


rate to arrive at an estimated fair market value of the brand usage by XM which is then deducted


from the total compensation paid to MLB Applying the 12.63% to 16.25% range of royalty


rates to the equivalent wholesale revenue basis leads to an indicated brand value of $48.2 million


to $62.0 million in net present value terms see SDARS-Consor Ex


Endorsement Value Contribution Analysis


The next adjustment is to account for the endorsement value that MLB brings to the XM


program offering As discussed above endorsement value is separate component of the value


package covered by the compensation paid to the various properties In addition to allowing the


SDARS to use its brand MLB is providing an endorsement of the XM satellite radio service In


addition


11


As stated above the best way to measure this endorsement component is to analyze the


market value of concurrent endorsements provided by similarproperties or by well-known


personalities in similar fields It is important to assess the relative strength or popularity of the


subject property in juxtaposition to the comparable data being utilized This way an accurate
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indication of the market value of the subject propertys endorsement can be brought forth MLB


is obviously one of the strongest sports brands in existence and its endorsement is very valuable


Based on our analysis of comparable endorsement/sponsorship agreements


compensation to properties in the sports field range from $125000 to $8 million annually


Marquee properties such as MLB are found in the upper quartile which ranges from $5.5


million to $8.0 million annually Applying this range of compensation over the eight-year


contract term leads to an indication of fair market value of the MLB endorsement of $24.7


million to $35.9 million in net present value terms see SDARS-Consor Exs and


Exclusivity


The contract with MLB grants XM exclusive rights to IL


11


As with Howard Stem key value driver associated with MLB is the concept of MLB


being an unique property with tremendous consumer awareness and loyal customer base


Consequently the MLB contract has an implicit premium for this uniqueness which XM must


consider when analyzing the total compensation paid


According to the contract
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In dollar terms the adjustment is estimated to range from


$127.5 million to $145.0 million in net present value terms see SDARS-Consor Ex


Summary of MLB Compensation Value Attribution


After carving-out the value attributable to the three embedded components brand


value endorsement value and exclusivity the residual non-exclusive contract cost RNECC


for the MLB programming agreement is calculated to range from $54.6 million to $62.1 million


In other words the RNECC represents between 19.5% and 22.2% of the total cost of the MLB


contract see SDARS-Consor Ex This analysis is summarized as follows


Lower Value Upper Value
Element


$000s $000s
NPV of Contract Cost 279993 279993


Brand 61996 48166


Endorsement 35899 24680


Exclusivity 127469 145003


RNECC 54630 62144


RNECC as of Contract Cost 19.5% 22.2%


III NATIONAL FOOTBALL LEAGUE CONTRACT


The analysis of compensation paid to the National Football League NFL by Sirius for


the exclusive right to broadcast NFL content is very similar to the analysis for MLB The key


elements comprising their total compensation packages are similarand the methodology for


calculating the value of the various deal elements are roughly the same As with the MLB


contract we believe the following elements are of critical importance


Brand value contribution


Endorsement value contribution


Exclusivity
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Content value


We calculated the value of each the non-content value elements as of the date the contract


was signed and stated it in then-present value terms


Net Present Value of Contract Cost


The net present value of the contract cost for the NFL contract as of December 2003 is


fl 11 see SDARS-Consor Ex


Brand Value Contribution Analysis


The adjustment for the value contribution of the NFL brand is based upon an analysis of


comparable market-based brand royalty rate transactions Based on this research and analysis


we have concluded that the NFL brand typically would command royalty rates in the range of


10.1% 13.0% of wholesale revenue Moreover as most royalty rate comparables are pegged to


non-exclusive arrangements the royalty rate range must be adjusted upward to reflect the


exclusive nature of the NFL contract Thus 25% premium has been incorporated to reflect this


elementfor an adjusted range of 12.63% 16.25% see SDARS-Consor Ex


The wholesale revenue basis is equivalent to the competitive cost of the branded content


grossed up by an appropriate profit margin which is based on broadcast radio industry data The


equivalent wholesale revenue basis is then multiplied by the appropriate market-based royalty


rate to arrive at an estimated fair market value of the brand usage by Sirius which is then


deducted from the total compensation paid to NFL Applying the 12.63% to 16.25% range of


royalty rates to the equivalent wholesale revenue basis leads to an indicated brand value of $21.0


million to $27.0 million in net present value terms see SDARS-Consor Ex 10


Endorsement Value Contribution Analysis


The NFL is one of the strongest sports brands in the world In addition to allowing Sirius


access to this powerful brand the NFL provides an endorsement of the Sirius satellite radio
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service including participation in various partner promotions In addition


As stated above the best way to measure this endorsement component is to analyze the


market value of concurrent endorsements provided by similarproperties or by well-known


personalities in similar fields Based on our analysis of comparable endorsement/sponsorship


agreements marquee properties such as the NFL are found in the upper quartile which ranges


from $5.5 million to $8.0 million annually Applying this range of compensation over the seven


year contract term leads to an indication of fair market value of the NFL endorsement of $22.9


million to $33.3 million in net present value terms see SDARS-Consor Exs.8 and 10


Exclusivity


The contract with the NFL grants Sirius


In dollar terms the adjustment is
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estimated to range from $55.6 million to $70.4 million in net present value terms see SDARS


Consor Ex 10


Summary of NFL Compensation Value Attribution


After carving-out the value attributable to the three embedded components brand value


endorsement value and exclusivity the residual non-exclusive contract cost RNECCfor the


NFL programming agreement is calculated to range from $6.2 million to $7.8 million In other


words the RNECC represents between 5.1% and 6.4% of the total cost of the NFL contract see


SDARS-Consor Ex 0.This analysis is summarized as follows


Lower Value Upper Value
Element


$000s $000s
NPV of Contract Cost $122118 $122118


Brand 27039 21008


Endorsement 33283 22882


Exclusivity 55616 70406


RNECC 6180 7823


RNECC as of Contract Cost 5.1% 6.4%


IV ANALYSIS OF THE NASCAR CONTRACT


The analysis of compensation paid to the National Association for Stock Car Auto


Racing Inc NASCAR by Sirius for the exclusive right to broadcast NASCAR content is


very similar to the analysis for other sport properties We believe the following elements are of


critical importance for this analysis


Brand value contribution


Endorsement value contribution


Exclusivity


Content value


We be calculated the value of each the non-content value elements as of the date the contract was


signed and will be stated in then-present value terms
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Net Present Value of Contract Cost


The net present value of the contract cost for the NAS CAR contract as of February 18


2005 is see SDARS-Consor Ex


Brand Value Contribution Analysis


Founded in 1948 NASCAR is the largest sanctioning body of motor sports in the United


States.6 Today its economic significance has surpassed expectations and developed beyond the


bounds of an event organizer Over the last 25 years7 NASCAR as brand of mass market


sports events has outgrown its traditional roots in the southeastern states and developed into


widely recognized marketing powerhouse in North America It is widely estimated that nearly


75 million fans purchase over $2 billion annually in licensed merchandise on and off the track It


is also widely recognized that NASCAR fans are the most brand loyal in all of professional


sports.8 Most primary sponsors in NASCARs national series are global brands and/or


FORTUNE 500 companies Brands currently associated with NASCAR aside from ear


manufacturers Ford Chevrolet Dodge and Toyota include Red Bull ExxonMobil DuPont


UPS Anheuser Busch Home Depot MBNA Lowes General Mills and Sara Lee as well as all


branches of the U.S military Navy Army Air Force Coast Guard and the National Guard


The association of new or established brands with NASCAR is very valuable asset


which is recognized throughout corporate America When Sirius reached the agreement to


broadcast NASCAR programming such value was not only recognized by the parties but also


II


6NA5C consists of three major national series NASCAR NEXTEL Cup Series NASCAR Busch Series and the NASCAR
Craftsman Truck Series as well as eight regional series and one local grassroots series NASCAR Sanctions 1500 races at


over 100 tracks in 35 U.S States Canada and Mexico http//www.nascar.com/guides/aboutlnascari


Essentially since the flagship event the Daytona 500 was first televised live by CBS in 1979 NASCAR events are now


televised in 150 countries during its 10-month long season http//www.nascar.com/guides/about/nascarf


http //www.nascar.comlguides/aboutnascar/
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Based on the research and analysis of publicly available information of representative


licensing contracts we have concluded that the NASCAR brand typically would command


royalty rates in the 12% 16% range for usage of the brand to sell products and services


calculated on wholesale revenue basis This range represents the quartile just above the median


rates as it reflects the characteristics of the NASCAR brand one of the most recognizable and


popular brands in the U.S economy Moreover as most royalty rate comparables are pegged to


non-exclusive arrangements the royalty rate range must be adjusted upward to reflect the


exclusive nature of the NASCAR contract Thus 25% premium has been incorporated to


reflect this elementfor an adjusted range of 15% 20% see SDARS-Consor Ex


The wholesale revenue basis is equivalent to the competitive cost of the branded content


grossed up by an appropriate profit margin which is based on broadcast radio industry data The


equivalent wholesale revenue basis is then multiplied by the appropriate market-based royalty


rate to arrive at an estimated fair market value of the brand usage by Sirius which is then


deducted from the total compensation paid to NASCAR Applying the 15% to 20% range of


royalty rates to the equivalent wholesale revenue basis leads to an indicated brand value of $12.4


million to $16.5 million in net present value terms see SDARS-Consor Ex 11


Endorsement Value Contribution Analysis


The endorsement value reflects the market assessment of the benefits Sirius derives from


NASCAR using Sirius trademarks from using NASCARs influence in the market to open new


opportunities for Sirius and the added goodwill to Sirius transferred from the implied and


explicit endorsement of NASCAR


Besides the SDARS category exclusivity
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11


To estimate this value which is embedded but not quantified in the contract we


researched similarendorsement relationships in the NASCAR environment The value of the


comparable endorsement association was determined to be an appropriate proxy for this purpose


as the sponsorship relationship is so prevalent in NASCAR The association of primary car


sponsor with the fans the marketing opportunities it provides and the brand recognition and


transference of consumer loyalty from racing to the brand is valuable asset that scores of


companies pay for every year The annual sponsor fees we determined to be the most


appropriate estimator for the endorsement value of NASCAR range from $4.0 million to $6.0


million Applying this range of compensation over the seven-year contract term indicates fair


market value of the NASCAR endorsement of $16.6 million to $25.0 million in net present value


terms see SDARS-Consor Exs and 11
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Exclusivity


The NASCAR programming by Sirius is exclusive in the satellite radio platform and


much of it e.g 10 dedicated channels of driver-to-pit crew communications is not available


anywhere else in broadcast media This provision is key value driver in the determination of


fair market compensation Because it is not explicitly segregated in the contract proxy


calculation must be undertaken to estimate the value of exclusivity and carve it out of the brand


and endorsement value adjusted cost of the programming contract to arrive at the residual value


of the non-exclusive content


To value the exclusivity provision we utilized the same methodology utilized in the Stem


analysis above by applying the calculated discount range 67.9% to 73.9% to the brand and


endorsement value adjusted contract cost to calculate the range of fair market value of the


exclusivity attribute of the contract In dollar terms the adjustment is estimated to range from


$14.1 million to $21.4 million in net present value terms see SDARS-Consor Ex 11


Summary of NASCAR Compensation Value Attribution


The residual non-exclusive contract cost RNECCfor the NASCAR programming


agreement is calculated to range from $5.0 million to $10.1 million In other words the RNECC


represents between 8.2% and 16.7% of the total cost of the NASCAR contract see SDARS


Consor Ex 1.This analysis is summarized as follows
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Lower Value Upper Value
Element


$000s S000s
NPV of Contract Cost 60560 60560


Brand 16504 12378


Endorsement 24963 16642


Exclusivity 14101 21426


RNECC 4993 10114


RNECC as of Contract Cost 8.2% 16.7%


ANALYSIS OF THE MSO MARTHA STEWART CONTRACT


Martha Stewart is business magnate author editor and homemaking advocate Over the


last two decades Ms Stewart has built publishing and broadcasting content company


leveraging her mass market recognition and solid place in the market being the author of several


books hundreds of articles on the domestic arts editor of national home keeping magazine


host for two popular daytime television programs and commercial spokeswoman for K-Mart


Her company Martha Stewart Living Omnimedia Inc MSO consolidates the content library


she has generated throughout her career and went public with much fanfare in 1999 One month


after Ms Stewart was released from prison where she served well-publicized sentence


stemming from an obstruction ofjustice conviction MSO entered into the programming contract


with Sirius


The analysis of compensation paid by Sirius for the right to broadcast MSO content is


very similarto the analysis for the other properties We believe the following elements are of


critical importance for this analysis


Brand value contribution


Endorsement value contribution


Exclusivity


Content value
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We calculated the value of each the non-content value elements as of the date the contract was


signed and stated it in then-present value terms


Net Present Value of Contract Cost


The net present value of the contract cost for the MSO contract as of April 12 2005 is


III see SDARS-Consor Ex


Trademark Licensing Brand Value Contribution Analysis


The adjustment for the value contribution of the Martha Stewart MS brand is based


upon an analysis of comparable market-based brand royalty rate transactions Based on this


research and analysis we have concluded that the MS brand typically would command royalty


rates in the range of 8% 12% of wholesale revenue Moreover because most royalty rate


comparables are pegged to non-exclusive arrangements we adjusted the royalty rate range


upward to reflect the exclusive nature of the MSO contract Thus we incorporated 25%


premium to reflect this elementfor an adjusted range of 10% 15% see SDARS-Consor Ex


The wholesale revenue basis is equivalent to the competitive cost of the branded content


grossed up by an appropriate profit margin which is based on broadcast radio industry data We


multiplied the equivalent wholesale revenue basis by the appropriate market-based royalty rate to


arrive at an estimated fair market value of the brand usage by Sirius which we deducted from the


total compensation paid to MSO Applying the 10% to 15% range of royalty rates to the


equivalent wholesale revenue basis leads to an indicated brand value of $2.8 million to $4.2


million in net present value terms see SDARS-Consor Ex 12


Endorsement Value Contribution Analysis


Having accounted for the brand value attribution the next adjustment refers to the


endorsement value that the MS brand provides to the Sirius brand itself With the association of
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such well known endorser the brand recognition and transference of consumer loyalty from


MSO to the Sirius brand is valuable asset albeit one that may have lost significant value in the


2004-2005 period leading up to the contract negotiation due to Ms Stewarts personal legal


troubles


As stated above the best way to measure this endorsement component is to analyze the


market value of concurrent endorsements provided by similarproperties or by well-known


personalities in similar fields Based on our analysis of comparable endorsement agreements at


the time of the contract signing the appropriate endorsement value associated with MS would


fall in the second quartile of the distribution which ranges from $3.0 million to $4.1 million


annually Applying this range of compensation over the four-year contract term leads to an


indication of fair market value of the MS endorsement of $8.6 million to $11.7 million in net


present value terms see SDARS-Consor Exs and 12


Exclusivity


MSO programming is exclusive in the satellite radio platform This provision is key


value driver in the determination of fair market compensation Because it is not explicitly


segregated in the contract we undertook proxy calculation to estimate the value of exclusivity


and carve it out of the brand and endorsement value adjusted cost of the programming contract to


arrive at the residual value of the non-exclusive content


We applied the calculated discount range 66.1% to 72.2% to the brand and endorsement


value adjusted contract cost to calculate the range of fair market value of the exclusivity attribute


of the contract In dollar terms the adjustment is estimated to range from $3.5 million to $6.2


million in net present value terms see SDARS-Consor Ex 12
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Summary of the MSO Compensation Value Attribution


After carving-out the value attributable to the three embedded components brand value


endorsement value and exclusivity the residual non-exclusive contract cost RNECCfor the


MSO programming agreement is calculated to range from $1.3 million to $3.2 million In other


words the RNECC represents between 6.4% and 15.3% of the total cost of the MSO contract


see SDARS-Consor Ex 12 This analysis is summarized as follows


Lower Value Upper Value
Element


$000s $000s
NPV of Contract Cost 20774 20774


Brand 4246 2831


Endorsement 11705 8565


Exclusivity 3484 6202


RNECC 1339 3177


RNECC as of Contract Cost 6.4% 15.3%


VI ANALYSIS OF THE HARPO RADIO OPRAH WINFREY CONTRACT


Oprah Winfrey is best known as televisions highest rating talk show host in history The


enormous success of her show has anchored growing business conducted under privately-held


Harpo Entertainment Harpo and allowed for her well-publicized philanthropy


Harpo is an intellectual property business generating content for its multiple outlets in


television motion pictures publishing and beginning in 2006 satellite radio through XM


The analysis of compensation paid by XM for the right to broadcast Harpo content is


very similarto the analysis for the other properties We believe the following elements are of


critical importance for this analysis


Brand value contribution


Endorsement value contribution


Exclusivity


Content value
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We calculated the value of each the non-content value elements as of the date the contract


was signed and stated it in then-present value terms


Net Present Value of Contract Cost


The net present value of the contract cost for the Oprah Winfrey contract as of January


31 2006 is see SDARS-Consor Ex


Brand Value Contribution Analysis


The adjustment for the value contribution of the Oprah Winfrey OPRAH brand is


based upon an analysis of comparable market-based brand royalty rate transactions Based on


this research and analysis we have concluded that the OPRAH brand typically would command


royalty rates in the range of 12% 16% of wholesale revenue Moreover as most royalty rate


comparables are pegged to non-exclusive arrangements the royalty rate range must be adjusted


upward to reflect the exclusive nature of the Harpo contract Thus we have incorporated 25%


premium to reflect this elementfor an adjusted range of 15% 20% see SDARS-Consor Ex


As noted the wholesale revenue basis is equivalent to the competitive cost of the branded


content grossed up by an appropriate profit margin which is based on broadcast radio industry


data We multiplied the equivalent wholesale revenue basis by the appropriate market-based


royalty rate to arrive at an estimated fair market value of the brand usage by XM which is then


deducted from the total compensation paid to Harpo Applying the 15% to 20% range of royalty


rates to the equivalent wholesale revenue basis leads to an indicated brand value of $8.6 million


to $11.5 million in net present value terms see SDARS-Consor Ex 13


Endorsement Value Contribution Analysis


Having accounted for the brand value attribution the next adjustment refers to the


endorsement value that the OPRAH brand provides to the XM brand itself The association with
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such an influential personality and the diverse group of consultants and subject matter experts


associated with the programming the brand recognition and transference of consumer loyalty


from OPRAH and the other content in publishing and television to the XM brand is valuable


asset


As stated above the best way to measure this endorsement component is to analyze the


market value of concurrent endorsements provided by similarproperties or by well-known


personalities in similar fields Based on our analysis of comparable endorsement agreements at


the time of the contract signing we conclude that the appropriate endorsement value associated


with OPRAH would fall in the upper quartile of the distribution which ranges from $4.1 million


to $5.0 million annually Applying this range of compensation over the three-year contract term


leads to an indication of fair market value of the OPRAH endorsement of $9.4 million to $11.4


million in net present value terms see SDARS-Consor Exs and 13


Exclusivity


The agreement gives XM


JI
Because it is not


explicitly segregated in the contract we carried out proxy calculation to estimate the value of


exclusivity and carve it out of the brand and endorsement value adjusted cost of the


programming contract to arrive at the residual value of the non-exclusive content


To value the exclusivity provision we applied the same methodology utilized in the Stern


analysis above As such we applied the calculated discount range 29.5% to 35.9% to the


brand and endorsement value adjusted contract cost to calculate the range of fair market value of


the exclusivity attribute of the contract In dollar terms we estimate the adjustment to range


from $6.9 million to $7.2 million in net present value terms see SDARS-Consor Ex 13
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Summary of the Harpo Compensation Value Attribution


After carving out the value attributable to the three embedded components brand value


endorsement value and exclusivity we calculated the residual non-exclusive contract cost


RNECCfor the Harpo programming agreement to range from $12.4 million to $17.1 million


In other words the RNECC represents between 29.3% and 40.4% of the total cost of the Harpo


contract see SDARS-Consor Ex 13 This analysis is summarized as follows


El
Lower Value Upper Value


ement
$000s $000s


NPV of Contract Cost 42216 42216


Brand 11505 8628


Endorsement 11416 9361


Exclusivity 6919 7157


RNECC 12377 17070


RNECC as of Contract Cost 29.3% 40.4%


VII ANALYSIS OF THE OPIE ANTHONY CONTRACT


The Opie Anthony OA agreement with XM was signed in August of 2004


The same value elements important in the other analyses are


important to this relationship as well


Brand value contribution


Endorsement value contribution


Exclusive use of the brand endorsement and content


Content value


We calculated the value of each the non-content value elements as of the date the contract


was signed and stated it in then-present value terms
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Net Present Value of Contract Cost


The net present value of the contract cost for the OA contract as of August 2004 is


FE see SDARS-Consor Ex


Brand Value Contribution Analysis


Although the OA brand had been off the air and out of the public eye for over year by


the time this contract was negotiated with XM the exposure and notoriety enjoyed by OA


provided some degree of brand strength protection This is evident in the terms of the


agreement significant driver for negotiating with OA in the first place was the existing


awareness held by the brand in several key markets including New York Chicago Philadelphia


and Boston


The first step in the analysis considers the portion of total compensation paid that is


attributable to the exclusive use of the OA brand in XMs marketing and promotional


activities


The valuation of the OA brand is based upon an analysis of comparable market-based


brand royalty rate transactions Based on this research and analysis we have concluded that the


OA brand typically would command royalty rates in the range of 8% 12% of wholesale


revenue Moreover as most royalty rate comparables are pegged to non-exclusive arrangements


the royalty rate range must be adjusted upward to reflect the exclusive nature of the OA


contract Thus we have incorporated 25% premium to reflect this elementfor an adjusted


range of 10% 15% see SDARS-Consor Ex


The wholesale revenue basis is equivalent to the competitive cost of the branded content


grossed up by an appropriate profit margin which is based on broadcast radio industry data The


equivalent wholesale revenue basis is then multiplied by the appropriate market-based royalty


rate to arrive at an estimated fair market value of the brand usage by XM which is then deducted
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from the total compensation paid to OA Applying the 10% to 15% range of royalty rates to


the equivalent wholesale revenue basis leads to an indicated brand value of $1.7 million to $2.6


million in net present value terms see SDARS-Consor Ex 14


Endorsement Value Contribution Analysis


The next step is to calculate the value of the exclusive endorsement of the XM system by


OA to account for the endorsement by OA of the XM satellite radio service In addition


OA are obligated under their contract


ii


As stated above the best way to measure this endorsement component is to analyze the


market value of concurrent endorsements provided by similarproperties or by well-known


personalities in similar fields OA are obviously well-known in certain markets but the


awareness of the brand and therefore its value as an endorsement vehicle may be limited in


other markets across the nation


Based on our analysis of comparable endorsement agreements at the time of the contract


signing the appropriate endorsement value associated with OA would fall within the third


quartile of comparable endorsement deals which ranges from $2.0 million to $2.5 million


annually Applying this range of compensation over the five-year contract term leads to an


indication of fair market value of the OA endorsement of $6.7 million to $8.4 million in net


present value terms see SDARS-Consor Exs and 14


Exclusivity


As stated above the contract with OA grants XM


This provision is


key value driver in the determination of fair market compensation Because it is not explicitly
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segregated in the contract we must undertake proxy calculation to estimate the value of


exclusivity and carve it out of the brand and endorsement value adjusted cost of the


programming contract to arrive at the residual value of the non-exclusive content


To value the exclusivity provision we applied the same methodology utilized in the Stern


analysis above As such we applied the calculated discount range 14.6% to 18.6% to the brand


and endorsement value adjusted contract cost to calculate the range of fair market value of the


exclusivity attribute of the contract In dollar terms the adjustment is estimated to range from


$0.3 million to $0.6 million in net present value terms see SDARS-Consor Ex 14


Summary of OA Compensation Value Attribution


After carving-out the value attributable to the three embedded components brand value


endorsement value and exclusivity the residual non-exclusive contract cost RNECCfor the


OA programming agreement is calculated to range from $1.3 million to $3.5 million In other


words the RNECC represents between 10.4% and 28.1% of the total cost of the OA contract


see SDARS-Consor Ex 14 This analysis is summarized as follows


Lower Value Upper Value
Element


S000s $000s
NPV of Contract Cost 12543 $12543
Brand 2564 1709


Endorsement 8380 6704


Exclusivity 298 605


RNECC 1301 3525


RNECC as of Contract Cost 10.4% 28.1%
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CONCLUSION


Based on the brand licensing and endorsement research we have performed and the


contract review and analytical valuation framework we have applied we have determined the


following upper and lower bounds for the composition of the net present value of the


programming contracts considered


Contract Cost Composition


Upper Bound


Stern 10/04 245932 50266 16314 132759 46594


MLB 10/04 279993 48166 24680 145003 62144


NFL 12/03 122118 21008 22882 70406 7823


NASCAR 2/05 60560 12378 16642 21426 10114


STEWART 4/05 20774 2831 8565 6202 3177


HARPO 1/06 42216 8628 9361 7157 17070


OA 8/04 12543 1709 6704 605 3525


Contract Cost Composition


Lower Bound


J...11_JL
ilk


Stern 10/04 245932 67021 $19895 25881 33136
MLB 10/04 279993 61996 35899 127469 54630
NFL 12/03 122118 27039 33283 55616 6180
NASCAR 2/05 60560 16504 24963 14101 4993
STEWART 4/05 20774 4246 11705 3484 1339
HARPO 1/06 42216 11505 11416 6919 12377OA 8/04 12543 2564 8380 298 1301


Page 37 of 38







PUBLIC VERSION


On this basis we have formed the following opinions


The branded properties provide significant value to the SDARS for which the


branded properties extract significant fees beyond the value of the content itself


The calculated value of the content provided by the branded contracts itemized is


typically small proportion of the total contract cost In the aggregate the value of


the brand endorsement and exclusivity components identified in this analysis range


from 78.8% to 86.8% with median of 82.8% of the contract compensation and


The average economic value of the underlying content represents no more than


13.2% to 1.2% of the branded programming contract costs incurred by the


SDARS with median of 17.2%
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Proprietary Rights August 1990 page 17


How To Make Money By Investing In Innovative Leaders Boardroom Reports August 1991 page 14


An Economic Approach to Royalty Rate Determination Part III of Ill co-authored The Journal of
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Intellectual Property Valuation Issues and Strategies presented at the Singapore-WIPO Joint Training


Course for Asian and Pacific Region on Intellectual Property and Technopreneurship Development
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Valuing Intellectual Property Whats it Worth presented at the American Conference Institutes


conference titled Intellectual Property in Business Transactions The Park Lane Hotel New York City


January30 1997


Economic Factors for Intellectual Property Portfolio Management presented at the Licensing Executives


Society E4 Committee Winter Conference titled Portfolio Management Strategies Crystal Gateway
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Basic Intellectual Property Valuation for Licensing Executives presented at the 1996 Licensing Executives


Society Conference El Conquistador Resort Fajardo Puerto Rico September 30 1996


Intellectual Property Valuation and Licensing presented to the Office of Corporate Relations and


Technology Transfer of Rutgers University co-hosted with Michael Lennon of Kenyon Kenyon


Piscataway New Jersey June 26 1996


Establishing Royalty Rates for Business Transactions presented at the conference titled The Basics of


Licensing and Licensing Law sponsored by The Licensing Journal Kent Press The University Club New


York New York March 27 1996


Computation of Damages presented at the conference titled The Basics of Intellectual Property


Litigation sponsored by The IP Litigator Kent Press The University Club New York New York March
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Intellectual Property Valuatioji presented at the American Intellectual Property Law Association 19th


Mid-Winter Institute The Law of Computer Related Technology IV La Quinta Resort Hotel Palm


Springs California January 26 1996


Conflicted Global Economy presented at the 1995 Licensing Executives Society Annual Conference


Marriotts Orlando World Conference Center Orlando Florida October 24 1995


Technology Licensing Strategi presented at the 1995 Licensing Executives Society Annual


Conference Marriotts Orlando World Conference Center Orlando Florida October 25 1995







Panel Discussion on Valuing Preclinical Trial Biodiagnostic Technology presented at the 1995 Licensing


Executives Society Annual Conference Marriotts Orlando World Conference Center Orlando Florida


October 26 1995


Valuation of Intellectual Property presented at the First Annual Licensing Seminar of the New Jersey


Intellectual Property Law Association Woodbridge Hilton Iselin New Jersey October 19 1995


Intellectual Property Valuation presented at the Advanced Licensing Institute of the Franklin Pierce Law


Center Concord New Hampshire July 26 1995


New Trends in Intellectual Property presented at the Intellectual Property Conference Cooper Union


New York New York April 27 1995


Intellectual Property Infringement Damag presented at the American Society of Appraisers


Philadelphia Chapter Business Valuation Conference Sheraton of Bucks County Fairless Hills


Pennsylvania April 21 1995


Technology Royalty Rates Investment Risk presented at the 1994 Licensing Executives Society


Annual Conference Hilton Waikoloa Village Waikoloa Hawaii October 19 1994


Quantifying and Valuing Royalties for Intellectual Property presented at the annual conference of The


Intellectual Property Institute for Corporate Counsel at Le Meridien Hotel Chicago Illinois September 26


1994


Royalty Rate Negotiations presented to the New Jersey Entrepreneurial Network Princeton New Jersey


June 1994


Valuing Intellectual Property presented at the American Society of Appraisers conference titled Current


Topics in Business Valuation 94 at The Warwick Hotel New York City pn May 17 1994


Valuation of Intellectual Property Rights presented at the Fourth Annual American Law Institute-American


Bar Association Course of Study titled Trademarks Copyrights and Unfair Competition for the General


Practitioner Stouffer Concourse Hotel Washington DC April 15 1994


Technology Royalty Rates presented at the Association of Federal Technology Transfer Executives at the


Los Angeles Airport Marriott January 26 1994


The Wall Street Perspective Brand Values presented at the conference titled Brands sponsored by


Strategic Research Institute at The Grand Hyatt Hotel New York New York November 10-11 1993


Quaniffying and Valuing Royalties for Intellectual Property presented at the annual conference of The


Intellectual Property Institute for Corporate Counsel at the Hyatt Regency San Francisco September 30


1993


The New Role of Intellectual Property in Commercial Transactions presented as part of the Executive


MBA Seminar Series at the Leonard Stern School of Business New York University New York City


March 26 1993 and June 21 1993


Royalty Rates in Licensing Litigation presented to the New Jersey Intellectual Property Law Association


at the Forrestal Center Marriott Hotel Princeton NJ on January 14 1993


Technology Valuation presented at the conference titled Appraising Intellectual Property sponsored by


the American Society of Appraisers at Hyatt Regency at Reunion Dallas Texas January 11 1993


Valuation and Royalty Rate Determination presented at the conference titled Licensing Opportunities in


the Pharmaceutical and Biotechnology Industries sponsored by The Institute for International Research


Park Hyatt Hotel Washington DC December 1992







Hidden Corporate Assets and Royalties presented at the Third Annual Invention Convention The


Pasadena Convention Center Pasadena Ca September 1992


Co-Chairman of the Conference titled Strategies for Intellectual Property Valuation Exploitation and


Underwriting sponsored by the Institute for International Research presented at the Park Lane Hotel New


York on May 18-19 1992


Valuation of Technology presented at the conference titled Joint Ventures and Other Cooperative


Business Arrangements sponsored by Prentice Hall Law Business and presented at the Loews-Summit


Hotel on October 30-31 1990


Valuation of Technology presented at the conference titled Joint Ventures and Other Cooperative


Business Arrangements sponsored by Prentice Hall Law Business and presented at the Four Seasons


Clift Hotel on November 9-10 1991


Advanced Valuation of Intellectual Property presented at the International Conference of the American


Society of Appraisers in Washington DC on June 15 1987


Court Testimony 1991 to Present


Case Monsanto Inc Bayer Crop Science Civil Action No 400CV01915 ERW United States District


Court for the Eastern District of Missouri


Issue Infringement damages regarding agricultural-genetic patented invention


Client Bayer Crop Science


Case Freedom Wireless Inc Boston Communications Group Inc et al No 00-CV-1 2234 EFH


United States District Court for the District Massachusetts


Issue Infringement damages regarding prepaid wireless phone services


Client Freedom Wireless


Case PharmaStem Therapeutics Inc ViaCell Inc et al Civil Action No 02-148-GMS United States


District Court for the District of Delaware


Issue Infringement damages regarding cord blood collection and storage


Client PharamStem


Case Tulip Computers International B.V Dell Computer Corp Civil Action No 00-981-Jordan United


States District Court for the District of Delaware


Issue Infringement damages regarding personal computer Form Factor


Client Tulip


Case Honeywell International Hamilton Sundstrand Inc Civil Action No 99-309-GMS Sleet United


States District Court for District of Delaware


Issue Infringement damages regarding auxiliary power unit engine technology


Client Honeywell


Case BioNumerik Pharmaceuticals Inc Gopal Nair American Arbitration Association No AM
70 181 0030900 Austin Texas


Issue Damages to intellectual property and business value from failure to perform contracted


obligations


Client BioNumerik


Case Plant Genetics Systems DeKaIb Civil Action No 396CV02015 United States District Court


for Connecticut East Hartford


Issue Infringement damages regarding glufosinate resistant Liberty herbicide corn seeds


Client Plant Genetics Systems


Case Plant Genetics Systems Novartis Civil Action No 96-459 United States District Court for the


District of Delaware Judge Farnan


Issue Infringement damages regarding agricultural-genetic patented invention







Client Plant Genetics Systems


Case Pocklington Foods Inc Her Majesty the Queen in Right of the Province of Alberta as


Represented by the Provincial Treasurer of Alberta Court of Queens Bench of Alberta Judicial


District of Alberta


Issue Appropriate methods for valuing expropriated trademarks


Client Pocklington Foods


Case CFMT Inc and CFM Technologies Inc Steag Microtech Inc Civil Action No 95-442


McKelvie United States District Court for the District of Delaware


Issue Infringement damages regarding semiconductor manufacturing equipment patent


Client CFMT Inc


Case The Procter Gamble Company Paragon Trade Brands Inc C.A No 94-16-LON United


States District Court for the District of Delaware Wilmington Delaware


Issue Infringement damages regarding disposable infant diaper patents


Client PG


Case Ensco Inc Komar Industries No LR-C-93-159 United States District Court Eastern District of


Arkansas Western Division Little Rock Arkansas


Issue Infringement damages regarding incinerator conveyor system


Client Ensco


Case Gardner Ford Motor Company United States District Court District of Washington Seattle


Washington


Issue Infringement damages regarding exhaust gas recovery system for automobiles and trucks


Client Gardner


Case GNB Technologies Inc Exide Corporation C.A No 88-407 United States District Court


District of Delaware Wilmington Delaware Roderick McKelvie presiding


Issue Infringement damages regarding automotive battery terminal configuration


Client Exide


Case In Re IA Holdings Delaware County Court of Common Pleas No 86-14981 Media


Pennsylvania Edward Lawhorne presiding


Issue Valuation of public company shares for dissenting shareholder lawsuit


Client Delaware County Court Media Pennsylvania


Case Warner Lambert American Safety Razor Civil Action No 91-11 United States District Court


District of Delaware Wilmington Delaware Joseph Farnan Jr presiding


Issue Infringement damages regarding placement of polyox strip on razor blade cartridges


Client American Safety Razor


Case Wojick Wojick Family Law Matter No 92-FA-836797 Cheyenne Wyoming


Issue Valuation of closely held business Cheyenne Outfitters for divorce proceedings


Client Husband and wife


VII Deposition Testimony 1991 to Present


Case NEBL Inc and Jeffrey Dann MD American Medical Systems Inc Civil Case No 04-CV-


12482 RGS United States District Court District of Massachusetts


Issue Infringement damages regarding urinary incontinence


Client NEBL Inc


Case Smith Nephew Inc and John Hayhurst MD Arthrex Inc Civil Case No CVO4 0029 SI


United States District Court District of Oregon


Issue Infringement damages regarding shoulder anchors used in surgery


Client Arthrex Inc







Case Procter Gamble The United States Civil Case No 105cv355 United States District Court


District for the Southern District of Ohio Western Division


Issue Value of technology given as charitable donation


Client Procter Gamble


Case Paul Cozza Network Associates Inc Civil Action No 02-11135 RGS United States District


Court District of Massachusetts


Issue Anti-virus software invention


Client Network Associates Inc


Case Lear Corporation Harness Dickey Pierce PLC et al Case No 03-054226-CK State of


Michigan Circuit Court fo the County of Oakland


Issue Attorney Malpractice loss of patent rights for interior automotive door manufacturing process


Client Lear Corp


Case Cedars-Sinai Medical Center et al Mitchell Silberberq Knupp Case No BC 297823


Superior Court for the State of California for the County of Los Angeles


Issue Attorney Malpractice loss of patent rights for laser eye surgery invention


Client Cedars-Sinai


Case Wesleyan Company US Army ASBCA No 53896 Armed Services Board of Contract Appeals


Issue Taking of technology regarding On-The-Move Soldier Hydration System


Client Wesleyan


Case Freedom Wireless Inc Boston Communications Group Inc et al No 00-CV-1 2234 EFH


United States District Court for the District Massachusetts


Issue Infringement damages regarding prepaid wireless phone services


Client Freedom Wireless


Case Edwards LifeSciences Sulzer Carbomedics Inc Civil Action No 02-508-SLR United States


District Court for the District of Delaware


Issue Infringement damages regarding heart value ring repair products


Client Edwards LifeScience


Case Novamedix Ltd Kinetic Concepts Inc Civil Action No SA-92-CA-0177 United States District


Court for the Western District of Texas San Antonio Division


Issue Infringement damages regarding compression therapy foot pump for DVT prevention


Client KCI


Case PharmaStem Therapeutics Inc ViaCell Inc et al Civil Action No 02-148-GMS United States


District Court for the District of Delaware


Issue Infringement damages regarding cord blood collection and storage


Client PharmaStem


Case Tulip Computers International B.V Dell Computer Corp Civil Action No 00-981-Jordan United


States District Court for the District of Delaware


Issue Infringement damages regarding personal computer Form Factor


Client Tulip


Case Monsanto Inc Bayer Crop Science Civil Action No 400CV01915 ERW United States District


Court for the Eastern District of Missouri


Issue Infringement damages regarding agricultural-genetic patented invention


Client Bayer Crop Science


Case Edwards LifeSciences Corp and Edwards Lifesciences LLC Medtronic Inc Civil Action No 00-


621 -SLR United States District Court of Delaware


Issue Infringement damages regarding patented technology used in artificial heart valves







Client Edwards LifeScience


Case Dr George Allen Howmedica Leibinger Inc et al Civil Action No 98-613 JIF United


States District Court of Delaware


Issue Misrepresentation of patent position regarding surgical imaging systems and markers


Client Dr Allen


Case Revlon Consumer Products Corp The Estee Lauder Companies Inc et al Civ No 00-CIV-


5930 RMB United States District Court Southern District of New York


Issue Infringement damages regarding patented technology used in makeup foundations


Client Estee


Case Honeywell International Inc Hamilton Sunstrand Corporation Civil Action No 99-309 GMS
United States District Court for the District of Delaware


Issue Infringement damages patented technology used in jet aircraft auxiliary power units


Client Honeywell


Case Nova Biomedical Corporation iStat Corporation Civil Action No 95-11 396-RGS United States


District Court District Court of Massachusetts


Issue Infringement damages regarding patented blood gas medical instrument


Client Nova


Case Plant Genetics Systems DeKaIb Civil Action No 396CV02015 United States District Court


for Connecticut East Hartford


Issue Infringement damages regarding glufosinate resistant Liberty herbicide corn seeds


Client Plant Genetics Systems


Case Crystal Semiconductor Corporation Opti Inc and TriTech Microelectronics Inc Civil Action


No 97-CA-026-SS United States District Court for the Western District of Texas Austin Division


Issue Noise reduction technology used in PC audio analog to digital converters


Client TriTech


Case American Online Inc ATT Corp Case No 98-1821-A United States District Court for the


Eastern District of Virginia


Issue Trademark infringement


Client Defendant


Case Fort James Corporation Sweetheart Cup Company Inc Civil Action No 97-C-I 221 United


States District Court for the Eastern District of Wisconsin


Issue Infringement of paper plate manufacturing technology


Client Fort James


Case Plant Genetics Systems Novartis Civil Action No 96-459 United States District Court for the


District of Delaware Judge Farnan


Issue Infringement damages regarding agricultural-genetic patented invention


Client Plant Genetics Systems


Case Evans Medical Ltd Medeva Plc and SmithKline Beecham American Cyanamid Company 96


Civ 3529 WCC United States District Court for the Southern District of New York


Issue Infringement damages regarding pertusis antigene 69k patent


Client American Cyanamid


Case Plant Genetics Systems Ciba Seeds and Mycogen Plant Science Inc Civil Action No


195CV00741 United States District Court for the Middle District of North Carolina Durham


Division


Issue Infringement damages regarding agricultural-genetic patented invention


Client Plant Genetics Systems







Case Gerald Terwillicier York International United States District Court District of Richmond


Virginia


Issue Employee compensation for patented invention


Client Terwillinger


Case Thiokol Corporation Alliant Techsystems Inc and Hercules Inc Case No 95-706 JJF
United States District Court District of Delaware


Issue Infringement damages regarding rocket motor insulation


Client Alliant


Case Nova Biomedical Corporation Mallinckrodt Sensor Systems Inc Case No 94-12288-PBS


United States District Court District of Massachusetts


Issue Infringement damages regarding blood gas medical instrument


Client Nova


Case Mobil Oil Corporation Exxon Corporation Case No 96-1603-A United States District Court for


the Eastern District of Virginia Alexandria Division


Issue Infringement damages regarding plastic film resins


Client Mobil


Case Logan Farms Pravel et al Harris County Court Houston Texas


Issue Patent attorney malpractice


Client Logan Farms


Case CFMT Inc and CFM Technologies Inc Steag Microtech Inc Civil Action No 95-442


McKelvy United States District Court for the District of Delaware


Issue Infringement damages regarding semiconductor manufacturing equipment patent


Client CFMT


Case Chemtron Inc Diversey US Holdings Inc et al Civil Action No 95-1722-A United States


District Court Eastern District of Virginia Alexandria Division


Issue Infringement damages regarding detergent dispensing system for institutional warewash


Client Chemtron


Case Gilbarco Inc Octel Communications Corp Case No C-94-20780-JW United States District


Court Northern District of California San Jose Division


Issue Infringement damages regarding voice information processing patents


Client Gilbarco


Case The Procter Gamble Company Paragon Trade Brands Inc C.A No 94-16-LON United


States District Court for the District of Delaware Wilmington Delaware


Issue Infringement damages regarding disposable infant diaper patents


Client Paragon


Case Ensco Inc Komar Industries No LR-C-93-1 59 United States District Court Eastern District of


Arkansas Western Division Little Rock Arkansas


Issue Infringement damages regarding incinerator conveyor system


Client Ensco


Case GNB Technologies Inc Exide Corporation C.A No 88-407 United States District Court


District of Delaware Wilmington Delaware Roderick McKelvy presiding


Issue Infringement damages regarding automotive battery terminal configuration


Client Exide


Case Allied Materials and Equipment Company Inc Pappa Geppettos Toys Victoria Ltd Case No


92-2030-0 United States District Court District of Kansas


Issue Infringement damages regarding copyright toy The Squish


Client Papa Geppe5ttos







Case Kinetic Concepts Inc Support Systems International Inc Civil Action No SA-91-CA-0927


United States District Court Western District of Texas


Issue Infringement damages regarding hospital bed therapeutic systems


Client KCI


Case Pfizer Inc Astra


Issue Infringement damages associated with trademark suffix XL


Client Pfizer


Case Susan Maxwell Mart Corp Melville Corp Morse Shoe Inc and Shopko Inc Civil Action


No 4-93-525 United States District Court District of Minnesota


Issue Infringement damages regarding system to tie together pairs of shoes for rack display


Client Defendant


Case Davis-Lynch Inc William Norvell


Issue Damages regarding failure to obtain foreign patents for well-drilling equipment


Client Davis-Lynch
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am Chairman of CONSOR licensing/consulting firm specializing in trademark


patent and copyright licensing and valuations including some work in giving expert


testimony The firm is headquartered in La Jolla California has offices in New York


and London and serves licensing clients in North America Europe and Japan as well


as Australia and Latin America


have served for six years as Vice President of the Licensing Industry Merchandisers


Association LIMA and am lifetime member of the Board of Advisors With its main


office in New York LIMA is non-profit organization of licensors manufacturers and


support organizations working to advance professionalism in licensing Its main


objectives are to institute and maintain standard of ethical business practices in the


licensed merchandise industry and to establish and promote the industry within the


government the business community other associations the public and the trade and


consumer media


An active member of the Licensing Executives Society LES am past Chairman of


the Valuation Committee the Internet Licensing E-Commerce Committee under the


Business and Industry Sectors and the Trademark Licensing Committee position


that resumed for the 2001-2002 term In addition now sit on the LES International


Board of Delegates LES functions as non-profit professional and educational society


encouraging high standards and ethics among persons engaged in the domestic and


international licensing of intellectual property rights


In addition belong to the International Trademark Association INTA which is an


association of trademark owners attorneys and other professionals worldwide INTA is


dedicated to the support and advancement of trademark and related intellectual


property concepts The organization serves the common purposes of its worldwide


members through advocacy communication and education to members


have also served on the Board of Directors of the French Licensing Association


MICEL as well as being active in the American Intellectual Property Law Association


The American Society of Appraisers and The Institute of Property Taxation have


also been named as an official arbitrator/mediator for the World Intellectual Property


Organization


speak on regular basis to industry and appraisal associations The Internal Revenue


Service has invited me to speak on number of occasions to both their national and


international economists on the subject of intellectual property royalty rates and


valuation have extensive background and experience involving all aspects of


intellectual property licensing received my MBA honors from Harvard University


after which served with the management-consulting firm of Booz-AIlen Hamilton


While there managed consulting projects in consumer products and services that


involved several Fortune 500 companies
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Subsequently was the youngest Vice President and corporate officer at Playboy


Enterprises Inc where launched many of their licensing programs These programs


involved approximately 100 licensees in 20-plus countries and generated royalty


income in the tens of millions of dollars annually


was also Senior Vice President of Hang Ten International which grew to about 150


licensees in 30 countries under my direction Since founding CONSOR in 1980 have


developed numerous licensing strategies for major corporations and have performed


valuations of thousands of intellectual property components


CONSOR is dedicated to helping clients establish and build the value of their


intellectual property Establishing or rebuilding licensing programs and income for


clients requires effective positioning and leveraging to maximize value and cash flow


CONSOR provides consulting services to our clients in the licensing process to


establish effective plans and maintain competitive focus while minimizing risk Whether


for new or established brands CONSOR determines market strengths and values and


identifies extension opportunities and issues We control an unparalleled proprietary


resource of information about licensing and valuation transactions and data This data


has been compiled over 18 years supporting our financial and litigation support for over


thousand trademarks and other intangibles


Over the years some of the clients have served as licensing agent and/or licensing


consultant include the following companies


AAA General Foods Corporation MGM


Alex Brown General Motors Corporation NestlØ


Americas Cup Greyhound Corporation Norman Rockwell


American Heart Association Harry Winston Ocean Pacific


Anheuser-Busch Hewlett-Packard Ocean Spray


ATT Consumer Products Hilton Hotels Paramount Communications


Borax IBM PepsiCo


Bristol-Myers Jane Fonda Pillsbury


Burger King Kraft-General Foods Procter Gamble


Caterpillar Inc LA Gear Rolex


Christian Bros Labatts Sara Lee


Ciba-Geigy Levi Strauss Company Sesame Street C1W
Clorox Company L.L Bean Inc Singer Sewing Company


CPC Best Foods LOreal Smith Wesson


DuPont Louisville Slugger Smith-Corona


Eastern Airlines Lucasfilm Ltd SONY Corporation







Equitable Insurance MM/Mars The Olympics


Esquire Magazine Macys Toys US


Estate of Dr Seuss Major League Baseball Vatican Library


Ford Motor Company Mattel Inc Welchs


Frito Lay McDonalds Corp Western Union


General Electric Mennen Co Xerox Corporation


along with other members of my firm concentrate on three primary areas


Developing effective licensing strategies for established licensors Assisting in


developing licensing programs for major companies just entering the arena and


Establishing specific market values for trademarks brands and other intangible


assets Our firm is often retained by legal and financial advisors such as Goldman


Sachs Co Ernst Young Baker Hostetler Bank of America and Chemical Bank


have published over 90 articles worldwide and am active in all of the major


international trademark and licensing associations as speaker and/or an officer


travel extensively counseling major multi-national corporations and small companies in


the US and overseas
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BOOKS AND BOOK CHAPTERS


The Intangible Assets Handbook Maximizing Value from Intangible Assets The
ABA Section of Business Law 2007 published by the American Bar Association


Fundamentals of Intellectual Property Valuation Primer for Identifying and


Determining Value The ABA Section of Intellectual Property Law 2005 published


by the American Bar Association


Accurately Valuing Trademarks and IP in Multiple Environments INTA


Leadership Conference Paper Forum Course Handbook November 2003


Valuing Intellectual Property and Licensing Agreements Advanced Licensing


Agreements for the New Economy 2001 Forum Course Handbook Practising Law


Institute March 2001


Chapter Defining and Building the Brand Trademark Law Basics Basics of


Trademark Law Forum Coursebook International Trademark Association


February 2001


Chapter Section Business Aspects of Licensing Trademark Law Basics


Basics of Trademark Law Forum Coursebook International Trademark Association


February 2001







An Arms Length View of Transfer Pricing The 1999 Guide to the Worlds


Leading Transfer Pricing Advisors Euromoney Institutional Investor PLC
December 1999


Hidden Value Profiting from the Intellectual Property Economy Copyright 1999


co-authored by Weston Anson Intellectual Asset Management Leveraging


Intangibles Handbook of Business Strategy 1999


Chapter 15 Managing Corporate Intellectual Capital Hidden Value Profiting


from the Intellectual Property Economy Euromoney Publications 1999


Chapter 13 Valuing Intangible Assets The Big Pot of Goodwill Mergers And


Acquisitions Handbook For Small And Midsize Companies Copyright 1997 co
authored by Weston Anson


Setting Global and Regional Strategies The 1996 Licensing Resource Directory


Whats It Worth Valuation Of Technology The Business Valuator The Canadian


Institute of Chartered Business Valuators Number Volume 18 December 1994


Pharmaceutical Licensing Maximizing the Bundle of Rights with Pan European


Strategy EPLC November 1992


PUBLISHED ARTICLES


Business Persons Perspective On Setting Marketplace Royalty Rates For


Intangibles Tax Management Transfer Pricing Report September 1995


Letter From Moscow North American Licensing Tribune May 1990


Licensing Retrospective And Glimpse Into The Future The Merchandising


Reporter June/July 1984


New and More Effective Technique To Prove Confusion And Damages In


Trademark Litigation The Licensing Journal November/December 1992


New Approach To Damage Assessment And Recovery Trademark World


October 1993


New Approach To Setting Realistic Values And Damages In Patent And Trade


Secret Litigation Patent World December 1994/January 1995


Primer on Food and Beverage Brand Licensing Brandweek November 29
1999


Accurate IP Valuation in Multiple Environments by Weston Anson Daryl Martin


Intellectual Asset Management February/March 2004







Aces high Maximizing your mark in licensing negotiations Trademark World


February 2004


Adult Licensing Cuts Across Boundaries Of Age Economics Licensing Book


November 1987


Adult LicensingWhere the Money Is LIMA International Licensing Directory


1988


An Approach to Brand Valuation Trademark World September 1990


Artful Negotiation of Licenses les Nouvelles December 1993 reprinted in The


Journal of Technology Transfer December 1994


Big Value Big Headache Managing Intellectual Property September 1993


Big Value Intangibles And 482 Practical Solutions To Ongoing Issues Tax


Management Transfer Pricing Report subsidiary of The Bureau Of National


Affairs Inc July 21 1993 reprinted in The Monthly Digest of Tax Articles


December 1993


Brand Conscious Article by Donna Bock in The Daily Deal with Weston Anson


as consultant


Brand Valuation Die marktorientierte Markenbewertung absatzwi rtschaft


Sondernummer Oktober 2000


Branding is Not Enough in the Licensing Industry Intellectual Asset Management


Magazine Issue 21 December 2006 January 2007


Building Brand Value Co-Branding and Brand Extensions in Licensing Licensing


Today Worldwide Autumn/FaIl 1995


Building Brand Value Co-Branding and Brand Extensions via Licensing Market
Focus TOYS FaIl 1995


Capitalizing On Eastern Europe Licensing Reporter Europe Monthly Bulletin of


European Licensing and Merchandising June 1990


Case History How Food Giants Negotiated Deal Ies Nouvelles Journal of The


Licensing Executives Society September 1996


Capital Intelectual Un Intangible Con Peso Propio Value of Intellectual


Capital is Context Specific CD Conocimiento Dirección PublicaciOn para Ia


Gestión del Capital Humano February/March 2002


Corporate Identity Value Licensing Journal Spring 1999







Corporate IdentityValue and Valuation Corporate Reputation Review Spring


2000


Corporate Licensing International Licensing Review May 1992


Corporate Licensing Hot Property Advertising Age Spring 1987


Corporate Licensing...The Hidden Treasure ASAP July/August 1989


Corporate Licensing To Reach $25B In Five Years Playthings April 1986


Corporate Licensing Whats It About And Why Do It With Rik de Stroumillo


Licensing Report 1985


Domain Names Part Do They Have Value Can They Be Licensed The
Licensing Journal March 1997


Domain Names Part II Hidden Assets Value The Licensing Journal May 1997


Domain Names Hidden Asset Values Trademark World October 1997


Establishing an International Licensing Strategy lØs Nouvelles Journal of the


Licensing Executives Society March 1992


Establishing Market Values For Brands Trademarks and Marketing Intangibles


Business Valuation Review June 1996


European Licensing Trademark World June 1991


Expansion Seen In Area of Beverages Licensing Book January 1989


Face of Licensing Will Change Drastically In Next Few Years Licensing Book


June 1985


Global Brand Valuation 1997 Guide To the Licensing World


He Knows Whats In Name Sales Marketing Management September 1995


Hidden Assets Valuing and Selling Licensing Properties U.S Licensing Industry


Buyers Guide 1990/1 991


How Intangible Assets Drive Capitalization les Nouvelles Journal of The


Licensing Executives Society September 1999


How Much Is Your Brand Worth by Terry Lefton and Weston Anson Brandweek


January 29 1996


How to make transfer pricing work for lP and intangible assets by Weston Anson


and Chaitali Ahya International Tax Review October 2004







Identify Value Leverage Your Intellectual Assets les Nouvelles Journal of The


Licensing Executives Society March 1998


Identifying Valuable Intellectual Property in Bankruptcy Part American


Bankruptcy Institute Journal May 2002


Identifying Valuable Intellectual Property in Bankruptcy Part American


Bankruptcy Institute Journal June 2002


In Practice Big Value Intangibles The IRS Section 482 ATI Journal


May/June 1993


Institutional Licensing is Poised for Growth Art Licensing June 2001


Intangible Asset and Intellectual Property Valuation in Bankruptcy Part of


Shannon Pratts Business Valuation Update June 2002


Intangible Asset and Intellectual Property Valuation in Bankruptcy Part of


Shannon Pratts Business Valuation Update August 2002


Intellectual Capital Values in Liquidation The Secured Lender


November/December 2001 co-authored by Jay Lussan


Intellectual Capital Values in Liquidation Bankruptcy Law News Volume XVIII


Nos Summer/FaIl 2003


Intellectual Capital Understanding the Value and the Risk ABF Journal January


2004


Intellectual Property and Taxes Trademark World March 1992


Inter-Company Royalty Rates Section 482 The IRS And Foreign Tax


Authorities The Licensing Journal February 1992


International Licensing The Licensing Journal September 1991


International Licensing The Licensing Book June 1991


International Licensing North American Licensing Tribune 1991


International Licensing Think Global Act Local Part Licensing Business


Review June 1992


Introducing the Internet Value Equation Managing Intellectual Property


July/August 2000


Key Factors In Food Industry Licensing Licensing Economics Review January


1991







Key Trends In Corporate Licensing Licensing Today August 1985


Letter from Russia Trademark World October 1990


Licensing 2000 The Ones To Watch On the Net Genuine Promise Brandweek
June 2000


Licensing Giant Marketing Opportunity www.digitrends.net July 2000


Licensing And Valuing Trademarks In Bankruptcy Environment Global


Minefield Trademark World September 2002


Licensing Can Crack the Japanese Consumer Goods Markets Fast and


Profitable Way to Break Into Japanese Consumer Goods


Licensing Consultants ViewpointLook Before You Leap U.S Licensing


Industry Buyers Guide 1987


Licensing Gains Firms Entry In Japan Corporate Licensing May 1986


Licensing In Food Industry Has Expanded Will Continue To Grow Licensing


Book November 1989


Licensing Internet Assets Options and Opportunities LIMAs BottomLine


Summer 1999


Licensing Opportunities Now Exist in Russian Marketplace Licensing Book


March 1990


Licensing Potential In The Soviet Union New Freedom in the Eastern Bloc


Licensing Product Times Spring 1990


Licensing The Key to Internet Brand Building New York Law Journal December


2000


Licensings Silent Crisis The Licensing Book February 2007


Major Issues Facing Licensing Extending Mature Licensing Program Market
Focus TOYS January 1996


Merchandising Licensing and Strategy les Nouvelles Journal of The Licensing


Executives Society September 1998


MICEL 85 First International Show Held In France Merchandising Reporter


June/July 1985


Name Game Dollars Sense Womens Wear Dailey February 27 1995


Negotiating Complex Licensing Agreements les Nouvelles September 2003







Negotiating Licensing Agreements for The 1990s The Licensing Journal


November/December 1993


New Approaches to European Property Licensing licensing Product Times Fall


1991


On The Net Genuine Promise Brandweek June 2000


Pan-European Licensing Strategy Trademark World June 1991


PC Brands Where They Stack Up Brandweek December 1996


Pharmaceutical Licensing Maximizing the Bundle of Rights With Pan-European


Strategy European Pharma Law Centre Competition Position Paper November


1992


Pitch Your Strategy to Maximize Your European Returns Managing Intellectual


Property December 1991


Placing Market Values On Trademarks and Brands Trademark World


September 1995


Product Liability Insurance Consultants Observations The Merchandising


Reporter May 1984


Property Tax Trends Valuing Trademarks The Property Tax lmpacr Journal of


Property Tax Management Volume Issue Spring 1994


Putting Market Values On Licensed Character Properties Licensing Business


Review Three-part article April/May/June 1993 and The International Licensing


Directory Total article 1993/94


Putting Market Values on Trademarks/Brands and Marketing Intangibles


Licensing Today Worldwide Spring 1996


Quality and Control In Trademark Licensing Managing Intellectual Property


March 1996


Realistic Market Based Trademark and Brand Valuations The Licensing Journal


May 1989


Royalty Rates And Taxes Intellectual Property and the Delaware Holding


Company The Licensing Journal March 1992 and Licensing Economics Review


April 1992


Rumblings of Licensing Explosion Heard In the Beverage Industry The
Merchandising Reporter February 1987


Setting Global and Regional Strategies The 1996 Licensing Resource Directory







Setting Market Values For Trade Secrets The Law Works Februaryl 995


Snapshot Approach to Market Values For Trade Secrets Corporate Legal Times


June1995


Special Event Licensing The Americas Cup Example Trademark World


February 1991


Sports Licensing In The 1990s Businessmans Viewpoint Entertainment Arts


Sports Law Newsletter Spring 1993


Strategies For Changing World Market International Licensing Licensing


Business Review July 1992


Strategy Licensing and Merchandising Licensing Economics Review February


1998


Transfer Pricing Establishing Royalty Rates Cost Sharing Arrangements


Valuation Strategies November/December 2004 by Weston Anson Chaitali


Ahya


Tax Authorities Close In On IP International Tax Review June 1996


The Basics of Licensing Trademarks les Nouvelles Journal of the Licensing


Executives Society December 1996


The Explosion in Branded Packaged Goods Licensing 1988


The Million Dollar Domain Name Managing Intellectual Property May 1998


The Name Game San Diego Magazine February 1998


The Need for New Comprehensive Approach to European Licensing Licensing


Law and Business Report July-August 1991


The New Wave Corporate Licensing Experiences Explosive Growth The
Merchandising Reporter October 1986


The Real Benefits Of Corporate Licensing Licensing Today June/July 1992


The Real Benefits Of Corporate Licensing Potentials in Marketing August 1993


The Role of Business Experts in Intellectual Property Litigation The IP Litigator


May/June 1996


The Silent Crisis in the Licensing Industry The Licensing Journal September


2005







The Worlds Tax Authorities Latch On To Rights Managing Intellectual Property


June1996


Trademark/Brand Licensing And Valuations The Licensing Journal March 1991


Trademark Valuation The How When and Why Thomson Thomson Client


Times August 2002


Transfer Pricing Around The Globe The Law Works August 1996


2001 Licensing Odyssey Trademarks America May 1994 reprinted in


Trademark World June 1994


2001 Licensing Odyssey Licensing Strategies and Business Tactics for the


21st Century Licensing Today International Summer 1994


2001 Licensing Odyssey Managing Intellectual Property 1994


2010 The Future of Licensing The Licensing Book June 2001


Using Delaware Holding Company To Lower The Software Companys State


Income Taxes Software Taxation Letter October 1992


Using Licensing And Leverage To Maximize Internet Brand Values Sports and


Character Licensing September 2000


Using Licensing To Maximize Internet Brands Licensing Today Worldwide


Summer 2000


Valuation and Sale of Intangible Assets Intellectual Property and IP Licenses in


Bankruptcy The Licensing Journal February 2002


Valuing and Monetizing Intellectual Property in Bankruptcy The Secured Lender


May/June 2002


Valuing Intangible Assets les Nouvelles Journal Of The Licensing Executives


Society June 1996


Valuing IP Assets in Bankruptcy IPL Newsletter Volume 21 Winter 2003


Valuing Intellectual Property in Bankruptcy Interview with Weston Anson in


Licensing Economics Review February 2002


Valuing Internet Brands The Internet Value Equation The Licensing Journal


September 2000


Valuing Trademarks Copyrights And Other Intangibles For Estates Money
Family Law March 1995







Valuing Trademarks Patents And Other Intangibles In Bankruptcy Environment


The Law Works August 1995 and American Bankruptcy Institute Journal


February 1996


Ways To Put Value On Trademark Corporate Finance November 1996


What Are These Brands Worth Financial World September 1992


Whats it worth Puffing figure on musicians estate and celebrity images


Copyright World 145 November 2004


What Does The Future Hold Brand Marketing February 1996


Why Corporate Licensing Licensing International April/May 1985


Why Corporate Licensing The Merchandising Reporter April 1985


1WhatsItWorth2 Seres otArtIcles


____


Valuation of Technology November/December 1994 reprinted in


The Business Valuator December 1994


and in Money Family Law February


1995


Whats It Worth February 1995 April 1995


Whats It Worth by Weston Anson and Kristina Sheridan November/December 1995


Determining The Value Of The Umbrella Corporate Brand April 2000


Valuing Internet Brands The Internet Value Equation September 2000


Intangible Asset Valuation Techniques by Weston Anson January 2001


and Mario Serrano


Accounting And IP Valuation New Merger Accounting March 2001


Rules Impact The Value And Valuation Of Trademarks And


Other Intangible Assets


Taking Stock of Corporate Intellectual Property Quantifying April 2001


Value


New Economy Brand Building May 2001


Building the Value of Hospitality Brands June/July 2001


2010 The Future of Licensing August 2001


Traditional Valuation Methodologies of Intellectual Property September 2001


Proprietary Valuation Techniques for Intellectual Property October 2001


The Brand Value Equation November/December 2001







Whats It Worth esodesincenSinqJn


Borrowing on Your Good Name by Richard Schioldager and June/July 2002


Weston Anson


Context Continuum by Daryl Martin and Weston Anson September 2002


Expert Witness and Legal Experience Deposition and/or Trial 2001 Present


MGM Grand Hotel Studio 54 Corporation et at


United States District Court


District of Nevada


Docket No CV-S-98-00372-HDM RJJ
Expert Report200l


Genesco Inc Mudd LLC


United States District Court


Middle District of Tennessee


Docket No 3-00-00641


Expert Report 2001


Heidi Ott AG Heidi Ott Target Corporation


United States District Court


District of Minnesota


Trademark


Docket No 99-C V-01 170


Deposition 2001


Hearts on Fire Company Alexander Waidman Diamond Company Inc


United States District Court


Southern District of New York


Docket No 01 CV 4628HB
Expert Report200l


Amazon.com Inc Delaware Corporation Von Eric Lerner Kalaydjian d/bla


Amazon Cosmetics and Tan Products


United States District Court


Central District of California


Docket No CV 01-02041 AIJx


Expert Report 2001


WE Media Inc Cablevision Systems Corp et al


United States District Court


Southern District of New York


Docket No 01-CV-00424 VM
Expert Report 2001







Creative Computing dibla Internet Truckstop Getloaded.com LLC and/or


Codified Corporation and Jack Martin


United States District Court


District of Idaho


Docket No 00-00476-S-BLW


Expert Report200l


Furtherfield Partnership LP Ronald Perelman MF Worldwide Corp et al


Court of Chancery of the State of Delaware


In and for New Castle County


Case No 8502NC


Expert Report 2001


San Francisco Network Salisbury Manufacturing Corporation


FAB Industries Inc et al


United States District Court


Northern District of California


Docket No C99-5022 CAB JL
Expert Report 2001


10 YKK Corporation and YKK U.S.A Inc Jungwoo Zipper Co Ltd and YPP


U.S.A Inc


United States District Court


Central District of California


Docket No C00-05731 FMC RCx
Expert Report and Deposition 2002


11 Marcel Fashions Group Inc Lucky Brand Dungarees Inc et al


United States District Court


Southern District of Florida


Docket No 01- CV-7495


Expert Report 2002


12 Fish Bones-Sandlakº Road Inc Outback Steakhouse Inc Bonefish Grill LLC
OS SEA Inc and International Market Place


United States District Court


Middle District of Florida Orlando Division


Docket No 602-C V-671 -ORL-31 JGG


Expert Report 2002


13 Oakland Raiders National Football League et al


Superior Court of the State of California


County of Santa Clara


Docket No 1-96-CV 756194


Expert Report 1998


Deposition 2003


14 Cyclone USA Inc LLC Dealer Services LLC


United States District Court







For the Central District of California


Docket No CV-03-0992 WMB JWJx
Expert Report 2004


Deposition 2004


15 Monster Cable Products Inc Discovery Communications Inc


United States District Court


Northern District of California


Case No 03-CV-3250 WHA
Expert Report 2004


Deposition 2004


16 Corbis Corporation Amazon.com Inc et al


United States District Court


Western District of Washington


Case No CV-03-1415L


Expert Report 2004


Deposition 2004


17 Fleetwood Enterprises Inc and Fleetwood Folding Trailers Inc v.The Coleman


Company Inc and Coleman Holdings Inc


District Court Sedgwick County Kansas


Case No 03 DV 2029


Expert Report 2004


Deposition 2004


18 Rosa Parks Laface Records


State of Michigan in the Circuit Court for County of Wayne
Case No 99-76405


Video Deposition 2004


19 Kens Food Inc Kens Steak House Inc


United States District Court


District of Massachusetts


Case No 01 -CV-1 878-NG


Expert Report 2004


20 Jimmy Dean Sara Lee Corporation


United States District Court


Northern District of Texas Lubbock Division


Case No 5-04CV0039-C


Expert Report 2005


21 Cache La Poudre Feeds LLC Land Lakes Inc et al


United States District Court


District of Colorado


Case No 04-D-329 CBS







Expert Report 2005


Deposition 2005


22 Precision Replacement Parts Corp Auto Glass Components Inc


United States District Court


Western District of Washington at Seattle


Case No 04-C V-566L


Expert Report 2005


23 Kevin Trudeau et at George Lanoue et al


United States District Court


Northern District of Illinois


Eastern Division


Civil Action No 04C-7165


Expert Report 2005


Litigation pending


24 Collins Aikman Corporation et al


United States Bankruptcy Court


Eastern District of Michigan


Southern Division


Case No 05-55927 SWR
Expert Report 2006


25 Terance Dunn Berger Kahn Shafton Moss Figler Simon Gladstone LLP


Professional Negligence Arbitration


Los Angeles California


Expert Report 2006


Deposition 2006


Testimony at Arbitration 2006


26 Richard Bach and Russell Munson Forever Living Products U.S et al


United States District Court


Western District of Washington at Seattle


Case No C05-0970P


Expert Report 2006


Litigation Pending


27 El Comandante Management Company LLC et al


United States Bankruptcy Court


District of Puerto Rico


Cast No 04-1 0938 ESL
Expert Report 2006


28 Aronchick lnKine Wolf Block et al


Court of Common Pleas Philadelphia County PA
Civil Action 0712 Nov Term 2004







Expert Report 2006


Litigation Pending


29 World Triathion Corporation Dawn Syndicated Productions et al


United States District Court


Middle District of Florida


Tampa Division


Case No 805cv983-T27-EAJ


Expert Report 2006


Deposition 2006


Litigation Pending







QUALIFICATIONS OF DAVID DREWS


am currently Director at CONSOR Intellectual Asset Management Prior to that


was the founder and president of lPMetrics LLC have over twenty years experience


as financial analyst primarily concentrated in valuing intellectual property of all types


including trademarks copyrights patents know-how trade secrets and domain names


My valuation experience includes projects involving use of the assets as collateral


transaction due diligence joint venture negotiations licensing transfer pricing and


bankruptcy reorganization


have performed valuations on assets as diverse as apparel financial services retail


automotive processed food non-profit organizations entertainment sports and


consumer brand trademarks mechanical chemical and electrical patents processes


and trade secrets customer lists non-compete agreements and entertainment industry


characters trademarks and copyrights have also been called upon to calculate


damages related to infringement of intellectual property in numerous litigation and


arbitration proceedings


Prior to concentrating on intellectual property was responsible for the analysis and


valuation of broad range of credit applicants and investment vehicles for California


Commerce Bank Before joining California Commerce performed research at William


ONeil Co My responsibilities at ONeil included in-depth analyses of companies in


many different industries including pharmaceuticals retail processed foods apparel


biotechnology computer software financial services and scientific instruments among
others hold Bachelor of Science degree in business administration economics


from the University of Nebraska


In addition to regularly publishing articles for numerous journals industry publications


and websites am frequent lecturer on lP valuation issues have taught several


courses for intellectual property valuation and related topics including the Intellectual


Property Damages course for the National Association of Certified Valuation Analysts


the Valuation of Intellectual Property course offered by the National Technology


Transfer Center in Wheeling West Virginia and the Intellectual Property Valuation


course at the NASA Langley Research Center in Hampton Virginia


have served on the Valuation and Taxation Committee and the Trademarks


Committee of the Licensing Executives Society


PROFESSIONAL INSTRUCTION


National Association of Certified Valuation Analysts NACVA Instructor


Course Intellectual Property Calculating Damages and Lost Profits


NASA Langley Research Center Guest Instructor


Course Valuation of Intellectual Property


National Technology Transfer Center Past Instructor


Course Valuation of Intellectual Property







II PRESENTATIONS


Due Diligence Symposium 2007 Iselin NJ


BlO IPCC Spring Meeting 2007 San Diego CA
ACI IP Due Diligence 2007 San Francisco CA


NACVA Advanced Valuation Class 2006 Coronado CA


SRI Monetization of Intellectual Property 2006 Boston MA


IP Licensing Summit 2006 New York NY


AIPLA Spring Meeting 2006 Chicago IL


PhillipsLytle HSBC IP Securitization Conference 2006 New York NY


Commercial Finance Association Annual Conference 2005 San Diego CA


LINK New York 2005 New York NY
FindLaw IP Strategies in Deals 2004 Palo Alto CA


Sterling Intellectual Property Issues Seminar 2004 San Diego CA


LES Annual Meeting 2000 Toronto Canada


Glasser Legalworks 1th Annual Institute 2000 San Francisco CA
LES Annual Meeting 1999 San Antonio TX


Corporate Reorganizations 1999 Chicago IL


Glasser Legalworks 10th Annual Institute 1999 Los Angeles CA
IP Business Seminar 1998 San Diego CA
Dow Chemical IP Donation Seminar 1998 Midland Ml


III PROFESSIONAL ASSOCIATIONS


CFA Institute CFA
CFA Society of San Diego CFASSD
Intellectual Property Management Institute IPMi


Licensing Executives Society LES
San Diego Intellectual Property Law Association SDIPLA


IV PUBLICATIONS


The Intangible Assets Handbook Maximizing Value from Intangible


Assets Co-editor


American Bar Association March 2007


Patent Valuation Techniques


les Nouvelles March 2007


Intellectual Property Valuation Techniques


The Licensing Journal October 2006


Calculating Questions Accepted Approaches to Patent Valuation


Patent World September 2006


The Secured Lender Second Installment


www.ipfrontline.com March 2006







The Secured Lender Parts II


www.ipfrontline.com January 2006


The Impact of SFAS 141 142 on Intangible Asset Management


The Secured Lender November December 2005


Intellectual Property Valuation Context is Critical


The Secured Lender September 2005


Intellectual Property Collateral for Securitization or Lending


The Secured Lender July 2005


IP Valuation Techniques


IP Strategies in Deals 2004 October 2004


Intellectual Property Valuation Updated


Chapter 23 Drafting License Agreements Fourth Edition 2004


Supplement September 2004


Valuing for Charitable Donation


Chapter 19 Fundamentals of Intellectual Property Valuation Primer


American Bar Association July 2004


Patent License Evaluation


Patent High Technology Licensing 2004 May 2004


Intangible Asset Valuation Techniques


Intellectual Property Issues October 2003


Leveraging Intellectual Property via the Capital Markets


Intellectual Property Issues September 2003


Intellectual Property Valuation


Chapter 23 Drafting License Agreements Fourth Edition September


2002


The Benefits of Patent Donation


www.corporateintelligence.com February 2001


The Cost Approach to IP Valuation Its Uses and Limitations


www.corporateintelligence.com January 2001


Value Fair Market Value


www.corporateintelligence.com December 2000


Situations Where Valuation Comes Into Play


www.corporateintelligence.com November 2000


A-Bundling We Will Go When It Comes to Intangible Assets the Sum is


Often Greater Than its Parts


www.corporateintelIigence.com October 2000


Donating Idle Patents


Patent Strategy Management August 2000


Giving Away Your Patents How to Squeeze Tax Advantages from


Unused IP Rights







PNeork corn September 1999


Intellectual Property The Key to Lower Risk and Higher Margins


les Nouvelles June 1999


An Overlooked Way to Exploit Patents


The Intellectual Property Strategist April 1999


Expert Witness and Legal Experience


Deposition and/or Trial Testimony


January 1999 through June 2007


Fruit of the Loom Bankruptcy Filing


United States Bankruptcy Court


District of Delaware


Case No 99-4497 PJW
Expert Report December 1999


Courtroom Testimony 1999


Purebred Company Inc Purebred Pet Products Inc et


United States District Court


District of Colorado


Civil Action No 98 2392


Expert Report 1999


Deposition Testimony 2000


Gae Sharp Richardson et al The Boyds Collection Ltd


United States District Court


Northern District of Iowa


Civil Action No C96-344


Expert Report 2000


Deposition Testimony 2000


Warrior and Ultimate Creations Titan Sports Inc Diamond Company Inc


Superior Court of the State of Arizona


Maricopa County


Civil Action No CV96-1 5377


Deposition Testimony 2000


Harry Ratner et al Stanley Foster et al


Superior Court of the State of California


San Diego County


Case No 732482


Expert Report 2000


Deposition Testimony 2000


Trial Testimony 2000







Funimation Productions Inc


ABC International Traders d/bla MGA Entertainment


Amencan Arbitration Association


Case No 71 1330055999


Expert Report 2000


Deposition Testimony 2001


Purebred Company Inc


Star-Kist Foods Inc d/b/a The Natures Recipe Company


United States District Court


District of Colorado


Civil Action No 00 665


Expert Report 2001


Deposition Testimony 2001


Trial Testimony 2002


Lollar Enterprises et al Medtech Capital Markets LLC et


District Court for Arapahoe County


State of Colorado


Civil Action No 00 CV 1875


Expert Report 2002


Deposition Testimony 2003


Trial Testimony 2004


World Triathlon Corp Dawn Syndicated Productions et al


United States District Court


Middle District of Florida Tampa Division


Case No 805 CV 983-T27 EAJ


Expert Report 2006


Deposition Testimony 2006


10 Adidas America Inc et at Paytess Shoesource Inc


United States District Court


District of Oregon


Case No CVO1 -1 655 RE


Expert Report 2007


Deposition Testimony 2007


11 Hambrecht Wine Group L.P d/b/a Belvedere Winery L.P


Millennium Import LLC


United States District Court


Northern District of California San Jose Division


Case No 05-4625 JW HRL


Expert Report 2007


Deposition Testimony 2007







Expert Witness and Legal Experience


Expert Reports without Deposition or Trial


January 1999 through November 2006


21st Century Film Corp et al Carolco Pictures Inc et al


Superior Court of the State of California


Los Angeles County


Case No BC 079359


Expert Report 1999


Trovan Ltd et al Pfizer Inc


United States District Court


Central District of California


Civil Action No 98-0094


Expert Report 1999


Heidi Ott AG Heidi Ott Target Corporation


United States District Court


District of Minnesota


Docket No 99-C V-01 170


Expert Report 2000


Kristian Erik Grimland petitioner Debra Grimland respondent


District Court for Elbert County


State of Colorado


Case No 02DR4 Division


Expert Report 2003


Precision Replacement Parts Corp Auto Glass Components Inc


United States District Court


Western District of Washington at Seattle


Case No 04-CV-566L


Expert Report2005


Kevin Trudeau Electronic Retailing Association et al


Superior Court of the State of California


County of Ventura


Civil Action No CIV 236364


Expert Report 2006


Collins Aikman Corporation et al


United States Bankruptcy Court


Eastern District of Michigan


Southern Division


Case No 05-55927 SWR
Expert Report 2006







Digital Envoy Inc Google Inc


United States District Court


Northern District of California


Case No C-04-01 497 RS


Expert Report 2006


Terance Dunn Berger Kahn Shafton Moss Figler Simon Gladstone LLP


Professional Negligence Arbitration


Los Angeles California


Expert Report 2006


10 Richard Bach and Russell Munson Forever Living Products U.S et al


United States District Court


Western District of Washington at Seattle


Case No C05-0970P


Expert Report 2006


11 Michael Hanna on behalf of Estate of Ken Hanna Kens Foods Inc et al


Superior Court for the Commonwealth of Massachusetts


Middlesex


Docket No 03-3815


Expert Report 2006


12 Louis Vuitton Malletier Dooney Bourke Inc


United States District Court


Southern District of New York


Case No 04 Civ 2990


Expert Report 2007


13 Luppen Holdings Inc Pitney Bowes Inc


United States District Court


Central District of California


Case No 98-5336-RJK CWx
Expert Report 2007







Fernando Torres MSc Senior Economist


Mr Torres is Senior Economist at CONSOR an intellectual asset consulting firm


headquartered in La Jolla California


Mr Torres has over 25 years of experience in Economics Financial Analysis and


Business Management in the U.S and Mexico


He holds B.A in Economics from the Metropolitan University in Mexico City


1980 Graduate Diploma from the University of East Anglia U.K 1981 and


Masters Degree specializing in Econometrics from the University of London


England 1982


Mr Torres is member of the National Association of Forensic Economics and of


the Western Economics Association International as well as founding board


member of the San Diego chapter of the National Society of Hispanic MBAs


His career has spanned from academia to branches of government to private


industry and consulting In Mexico he was Professor of Economics at his Alma


Mater from 1982 through 1990 teaching courses on Economic Policy Economic


Growth Microeconomics and Quantitative Methods During 1983 1988 he also


served as Director of Studies Methods and Policy for the Ministry of Energy and


Nationalized Industries SEMIP playing major part in the adoption and


implementation of inflation-recognition accounting standards and productivity


tracking systems


Since 1988 his career has centered on Financial Analysis and Management


having been instrumental in launching several business ventures in the computer


services and the health care industry


In the last decade Mr Torres developed financial advice practice in the San


Diego area as licensed general securities representative NASD Series and


registered investment advisor representative NASD Series 65 working for AXA


Advisors LLC In 2005 he joined CONSOR where he has been applying his


finance and business experience and skills in quantitative analysis to the


valuation of intangible assets


Mr Torres has made presentations regarding intangible asset valuation topics in


various venues many of which qualify for CLE credit in most states He has


published several articles on economic and financial analysis during the past ten


years his publications are


Establishing Licensing Rates through Options in ipFrontline.com


September 12 2006 http //www ipf rontline.com/depts/article .aspid


2586deptid3


Options Unique Approach to Accurate Licensing Rates and Patent


Values Chapter in Practicing Law Institute Patent Law Institute







2007 The lmact of Recent DeveloDments on Your Practice Course


Handbook March 19 2007


As Senior Economist Mr Torres has led consulting teams at CONSOR valuing


trademarks patents and enterprises as well as assessing economic damages


arising in variety of intellectual property litigation cases which include the expert


reports in the following cases


Fleetwood Enterprises Inc and Fleetwood Folding Trailers Inc The Coleman


Company Inc and Coleman Holdings Inc


District Court Sedgwick County Kansas


Case No 03 DV 2029


Jimmy Dean Sara Lee Corporation


United States District Court


Northern District of Texas Lubbock Division


Case No 5-04CV0039-C


Cache La Poudre Feeds LLC Land Lakes Inc et al


United States District Court


District of Colorado


Case No 04-D-329 CBS


Precision Replacement Parts Corp Auto Glass Components Inc


United States District Court


Western District of Washington at Seattle


Case No 04-CV-566L


Kevin Trudeau et al George Lanoue et al


United States District Court


Northern District of Illinois


Eastern Division


Civil Action No 04C-7165


Collins Aikman Corporation et al


United States Bankruptcy Court


Eastern District of Michigan


Southern Division


Case No 05-55927 SWR


Richard Bach and Russell Munson Forever Living Products U.S et al


United States District Court


Western District of Washington at Seattle


Case No C05-0970P







El Comandante Management Company LLC et al Debtors


United States Bankruptcy Court


District of Puerto Rico


Case No 04-1 0938 ESL


World Triathion Corporation Inc


Dawn Syndicated Productions Et Al
United States District Court


Middle District of Florida Tampa Division


Case No 805 CV-983-T27 EAJ
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Documents Reviewed


Testimony of Dr Michael Pelcovits 7/9/2007 Hearing


Written Direct Testimony of David Frear 10/30/2006


Direct Testimony of Eric Logan 10/30/2006


Final Subscriber Chart PDF


Direct Testimony of Gary Parsons 10/30/2006


Written Direct Testimony of Jeremy Coleman 10/30/2006


Written Direct Testimony of Mel Karmazin 10/30/2006


Opening Statements


Witness Testimony and Exhibits Jointly Submitted by Sirius Satellite Radio


Inc and XM Satellite Radio Inc 1/17/2007 Public Version


10.Oprah XM Powerpoint dated 12/7/2005 XMCRBOO1 41 745


XMCRBOO14176O


11.Amended Testimony and Exhibits of Michael Pelcovits 5/14/2007 Public and
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13 Testimony of Michael Pelcovits 10/31/2005


14 Witness Testimony for XM Satellite Radio Inc 1/17/2007 Public Version


15 Introductory Memorandum to the Written Direct Statement of Sirius Satellite


Radio Inc Public Version


16 Introductory Memorandum to the Written Direct Statement of Sirius Satellite


Radio Inc Restricted Version


17 Sirius Expert-Attachments PDF


18 Expert Report of Dr John Woodbury 10/30/2006 Public Version


19 Pelcovits Testimony 5/15/06 soundex-pelcovits-5-1 5-1 6-open.pdf
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20.Direct Testimony of Stephen ft Cook 10/30/2006


21 .Written Direct Testimony of Steve Cohen 10/27/2006


22 Written Direct Statement of SoundExchange Inc 10/30/2006


23 Soundex-Exh6O.pdf


24 Soundex-Exh62.Pdf Arbitron Edison Media Research Internet The Media


and Entertainment World of Online Consumers


25 Soundex-Exh7O.pdf An extract from The 2005 Handbook of Competition


Economists June 2005


26 Written Direct Statement of XM Satellite Radio Inc 1/17/2007 Public


Version


27.Testimony of Sean Butson CFA 10/26/2006


28.XM Custom Study


29.XM Subscribership by Quarter247133 links to press releases


30.XM MLB press clippings
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32.XM Oprah press clippings


33 Sirius Quarterly Press Releases 200240 20071


34 Howard Stern Sirius press release 10/6/2004


35 Martha Stewart Sirius press release 4/18/2005


36 NASCAR Sirius press release 2/22/2005


37 NBA Sirius press release 12/13/2005


38 NCAA Sirius press release 11/29/2004


39 NFL Sirius press release 12/16/2003


40 Stern debut Sirius press release 1/9/2006







41.NFL Promotional Rights Agreement 1/31/2004


42 Satellite Radio Rights Agreement by and between NFL Enterprises LLC and


Sirius Satellite Radio Inc 1/31/2004


43 NFL Warrants Spreadsheet 11/22/2006
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47.Oprah Programming Marketing Investment Summary and Analyses XM
10/12/2005


48 Martha Stewart Living Omnimedia Inc Form 10-K 12/31/2006


49 Martha Stewart Living Omnimedia Inc Form 10-Q 3/31/2007
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Patent Trade Secret and Technology Licensing Key Elements Prof Karl
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52 Cost of Capital Yearbook 2005 Ibbotson Associates


53 Royalty Trends Report 2007 EPM Communications Inc


54 Howard Stern Trademark Registration 2142868


55 Interview with Kim Williams NFL CFO CFO Magazine 2/1/2006


56 RoyaltySource License Agreement Summaries


57 lEG Sponsorship Data NASCAR


58 ADWEEK 4/24/2006


59 Chrysler bets big on Dions auto endorsement deal www.USATODAY.com
6/8/2003
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61 .Catherine Zeta-Jones Proud to be the New Face of Elizabeth Arden
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8/30/2004


64.Nike Serena Near $60M Deal cnnmoney.com 12/8/2003


65 TIGER Now the Skys the Limit for Golf the Game and the Business


www.cnnmoney.com 5/12/1997


66 The Golf Digest 50 www.golfdigest.com 3/5/2005


67 Purse Is Just the Start For Golfs Major Winners www.washingtonpost.com


7/13/2005
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Celebrities/Estates 9.6% 8.4% 6.3% 10.0% 10.1% 10.3% 3-14% 9.0%


Entertainment/Character 11.0% 10.8% 11.4% 11.0% 11.0% 11.0% 4-17% 10.9%


Sports 10.0% 8.3% 9.5% 8.8% 7.8% 9.2% 6- 15% 8.9%


Trademarks/Brands 7.8% 8.1% 9.5% 82% 7.2% 7.7% 5-12% 7.8%


Apparel Accessories 8% 12% 10% 14%


Domestics 8% 10% 8% 12%


Food Beverage 3% 5%


Health/Beauty 12%-14%


Gifts Novelties 9% 12%


Sporting Goods 8% 10%


Toys Games 8% 10% ________________


Source The Licensing Letter Royalty Trends Report EPM Communications 2007











COST OF TALENT Mm Max


Net Present Value NPV of Contract Cost $000s 245932 245932


BRAND VALUE CARVE-OUT


NPV of Contract Cost 245932 245932


Industry Operating Profit 26.61% Profit Margin 89171 89171


Equivalent Wholesale Revenue Basis 335104 335104


Brand Royalty Rate based on comparable transactions 20.0% 15.0%


Exclusive Brand Value Carve-out 67021 50266


NPV of Contract Cost Adjusted for Brand Value 178912 195667


ENDORSEMENT VALUE CARVE-OUT


Annual Endorsement Value Exclusive Basis 5000 4100
PVIFA 15% 6.5 years 3.98 3.98


Exclusive Endorsement Value Carve-out 19895 16314


NPV of Contract Cost Adjusted for Brand and Endorsement Value 159017 179353


EXCLUSIVITY VALUE CARVE-OUT


NPV of Contract Cost Adjusted for Brand and Endorsement Value 159017 179353


Imputed Discount for Exclusivity 79.2% 74.0%


Exclusivity Value Carve-out 125881 132759


RESIDUAL NON-EXCLUSIVE CONTRACT COST RNECC 33136 46594
RNECC AS OF NPV OF CONTRACT COST 13.5% 18.9%


SDARS Consor


Ex.7
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100% Capture of XM Subscribers SIRIUS XM TOTAL
Subscribers Q3 2004 662289 2516023 3178312
Average Subscriber Share 20.8% 79.2% 100.0%


Exclusive Subscriber Share


Base Subscriber Capture 20.8%


XM Subscriber Capture 100% 79.2%


Exclusive Subscriber Share 100.0%


Exclusive Value 245932
Non-Exclusive Value 51247
Premium 379.9%


Discount 79.2%


75% Capture of XM Subscribers SIRIUS XM TOTAL
Subscribers Q3 2004 662289 2516023 3178312
Average Subscriber Share 20.8% 79.2% 100.0%


Exclusive Subscriber Share


Base Subscriber Capture 20.8%
XM Subscriber Capture 75% 59.4%


Exclusive Subscriber Share 80.2%


Exclusive Value 245932
Non-Exclusive Value 63891
Premium 284.9%


Discount 74.0%
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Celebrity $ponsor Medial Fonnat Oate TerMto$ mpensatIon


_____________


Julia Roberts Gianfranco FerrØ Print 2006 $5 million for one year


Catherine Zeta-Jones 1-Mobile Print TV 2002 Global $10 million year for two years


Celine Dion Chrysler Print TV NA Global $14 million over three years


$4.5 million for one ad two years outside the
Brad Pitt Heuneken 1V 2005 Global


US


Fergie Candies TV etc NA Global $4 million for use of Candies in song lyrics


Nicole Kidman Chanel No Print TV 2004 Global $4 million year for three years


Sean Combs Guthy-Renker TV NA Global $3 million for one year


Alicia Keys Guthy-Renker TV NA Global $3 million for one year


Gwyneth Paltrow Estee Lauder Print TV 2005 Global $3 million year for multiple years


Jessica Simpson Guthy-Renker TV 2005 Global $2.5 million year for three years


Catherine Zeta-Jones Elizabeth Arden Print TV NA Global $8 million over four years


Scarlett Johansson LOreal
Print TV/internet


2005 Global $2 million year for two years


Penelope Cruz LOreal
Print TV/internet


2005 Global $2 million year for two years


Charlize Theron Dior Print TV 2004 Global $2 million year for three years


Hilary Duff Candles Print TV 2005 Global $1 million for one year


Beyonce Knowles LOreal Print Appearances 2004 Global $4.7 million over five years


Sources Adweek press releases magazine articles


Annual Payments In Millions


1st Quartile $4.1 $5.0


2nd Quartile $3.0 $4.1


3rd Quartile $2.0


4th Quartile $0.8 $2
Mean $3.0


Median


SDARS Consor


Ex.8







Sports Star Sponsor Data Products Compensatfon


Serena Williams Puma 1997 Tennis products $12 million over five years


Tiger Woods Accenture 2003 Business services $8 million annually


Venus Williams Reebok 2000 Tennis products $38 million over five years


Tiger Woods American Express 2000 Financial services $7 million annually


Tiger Woods Titleist 1996 Golf products $1 million annually over three years


Tiger Woods Buick 2004 Cars $7 million annually


Tiger Woods Disney 2004 Cars $5 million annually


Tiger Woods TLC Laser Eye Centers 2000 Laser surgery $3 million annually


Tiger Woods Tag Heuer 2002 Watches $2 million annually


Jim Furyk Argent NA Software $1.5 million annually


Yao Ming Unicorn NA Business services $3 million over three years


Jim Furyk Hershey/ Reeses NA Candy $2 million over two years


Jim Furyk Exelon Energy NA Energy products $1 million annually


Michael Phelps ATT Wireless NA Business services $250000 for one year


Michael Phelps Speedo NA Swimwear $500000 over four years


Michael Phelps Argent Mortgage NA Software $250000 over two years


Sources Adweek press releases various magazines


Annual Payments in Millions


1st Quartile $5.5 $8.0


2nd Quartile $1.8 $5.5


3rd Quartile $1.0 $1.8


4th Quartile $0.0 $1.0


Mean $3.OC


Median







Sponsor Sponsor
Corporate Owner Sponsor Team1 Annual Fee


Since Category


Busch Series


Timber Wolf Brewco Motorsports
Swedish Match AB $1 million 1996 Tobacco
___________________


Moist Snuff 37 Timber Wolf team
__________ _______ _____________


FitzBradshaw Racing $1 million-


Regis Corp Supercuts
Supercuts team


2002 Services


U.S Marine Rensi Motorsports 25 $1 million
U.S Manne Corps Government
__________________ Corps Team Mannes lus


Richard Childress
Rockwell $1.5 million- MachineryRockwell Intl Corp Racing 21 Rockwell 2000
Automation plus Parts


___________________ _____________ Automation team


Lewis Motorsports 46
U.S Air Force Auxiliary Civil Air Patrol $2 million 2002 Government


Civil Air Patrol team


Richard Childress


AutomotiveGeneral Motors Corp ACDeIc0 Racing ACDelco $3 million


Aftermarket


____________________ ______________
team


BACE Motorsports


Bayer AG Bayer Alka-
33 Bayer Alka-Seltzer


$750000-
1993 Pharmaceutical


Seltzer plus
____________________ ______________


team


Craftsman Truck Series


Waterloo Tool Mittler Brothers RacingWaterloo Industries Inc $2 million Tools
Storage 63 Waterloo Tool team


NEXTEL Cup Series Previously WINSTON Cup
________ ______ __________


Richard Childress


General Motors Corp
GM Goodwrench


Racing 29 GM $12 million 1988
Automotive


Service Plus Aftermarket
____________________ ______________


Goodwrench team


Home Depot Inc Home Depot
20


$12 million 1999 Hardware DIY


______________ ____________________ __________ ________
Store


Roush Racing
Pfizer Inc Viagra


Pfizer Viagra team
$12 million 2001 Pharmaceutical


DuPont Hendrick Motorsports
du Pont de


Automotive 24 DuPont Automotive $15 million 1992
Automotive


Nemours Co Inc
Aftermarket


Finishes Finishes team


United Parcel Service
UPS


Robert Yates Racing
$16 million 2001


Mailing
Inc


______________ 88 UPS team
__________ _______ Shipping


Anheuser-Busch Cos
Budweiser


DEl Racing
$2 million 1992


Beverages
Inc


_____________
Budweiser team


__________ _______
Beer


Morgan-McClure
Eastman Kodak Co Kodak MAX Film Motorsports Kodak


$4 million-


1986
Photo Supplies


__________________ ____________
MAX Film team


plus Services


Interstate Batteries Interstate


Joe Gibbs Racing 18
Automotive


System of America Inc Batteries
Interstate Battenes $5 million 1997


Afterniarket


ALLTEL Corp ALLTEL
Penske Racing 12 $5 million- Telecommunicat


_____________ ALLTEL team olus
________ ons


Caterpillar Inc Caterpillar


Bill Davis Racing 22 $5 million-


1997
Heavy


______________ Caterpillar team olus
________ Equipment


Robert Yates Racing Fuel


ChevronTexaco Corp 28 Texaco Havoline
$5 million-


1987 Automotive


____________
team Aftermarket


CITGO Roush Racing 99 $5 millionCITGO Petroleum Corp Fuel
Supergard CITGO Supergard team plus


Conseco Inc Conseco
A.JFoytRacing 14 $5 million-


1999


_____________________ ___________ ________
bisurance


Wood Brothers Racing


Ford Motor Co Motorcraft 21 Ford Motorcraft
$5 million-


1992
Automotive


__________________ _____________
team


plus Aftermarket







Sponsor Sponsor
Corporate Owiier Sponsor Team Annual Fee


Sinàe Category


DEl Racing 15 NAPA $5 million- Retail Auto
1995Genuine Parts Co NAPA Auto Parts


Auto Parts team plus Parts


Georgia-Pacific/ Petty Enterprises 44 $5 million- Lumber Paper
2001Georgia-Pacific Corp


Sparkle Georgia Pacific team plus Products


Jasper Engines Jasper Motorsports $5 million- Automotive
Jasper Engines 1995


Transmissions
______________ 77 Jasper team plus


________
Aftermarket


Kelloggs Com


Flakes Raisin Hendrick Motorsports $5 million-


1992 FoodCerealKellogg Co
Bran Frosted Kelloggs team plus


____________________
Mini-Wheats


___________________ __________
MBV Motorsports 36 $5 million-


Mars Inc MM Mars 1997 Food Candy
___________________ _____________


MMs team Ius


Roush Racing 97 Office
$5 million-


Newell Rubbermaid Inc Sharpie Rubbermaid Sharpie
plus


Equipment


___________________ _____________
Rubbermaid team


_________ _______ Supplies


Pennzoil Quaker State DEl Racing $5 million- Automotive
Pennzoil 1998Co
_____________


Pennzoil team plus
_______


Aftermarket


Dave Marcis Racing
RealTree $5 million


RealTree Inc 71 RealTree 1997
Apparel


plus AthleticCamouflage
Camouflage team


__________
Bill Davis Racing 23 $5 million- BeveragesSara Lee Corp Hills Bros Coffee 2002


___________________ _____________
Hills Bros team plus


_______
Coffee


Coors Light Chip Ganassi Racing $6 million- Beverages
Adolph Coors Co
__________________ Original Coors 40 Coors Light team plus


_______
Beer


$6 million
Telecommunicat


Sprint Corp Sprint
Pett Enterprises 45 pIus IncI


1999 onsLong
Sprint team 43 44


Distance
Petty teams


PPI Motorsports 32 $7 million- CleaningProcter Gamble Co Tide 2000
___________________ ______________


Tide team Dius
________


Products


Cheerios/Betty


Crocker Chex Petty Enterprises 43
$7.5 million 2000 Food CerealGeneral Mills Inc


Pop Secret Cheerios team


____________________ Popcorn ___________________ __________ ________


Penske Racing $8 million- Beverages
Philip Morris Cos Inc Miller Lite 1992
___________________ _____________


Miller Lite team lus
_______


Beer


$8 million-


America Online Richard Childress
plus Inci


InternetAOL Time Wamer Inc Jeff Green 2002AOL Racing 30 AOL team Service Provider
Busch Series


__________ _______ __________ car ____ _______
Source lEG Sponsorship Publisher lEG LLC at www.sponsorship.com


Annual Payments in Millions


1st Quartile $6.0 $16.0


2nd Quartile $5.0 $6.0


3rd Quartile $4.0 $5.0


4th Quartile $0.8 $4.0


Minimum $0.8


Maximum $16.0


Mean $5.6


Median $5.0
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Appendix Materials Reviewed


the Introductory Memoranda to the Written Direct Statements of XM Satellite


Radio Inc and Sirius Satellite Radio Inc


the original and amended Written Direct Testimony of Michael Pelcovits


the Written Direct Testimony and hearing testimony of various Sirius and XM


witnesses


Sirius agreements with Howard Stem the NFL Martha Stewart NASCAR the


NBA and Fox News


XMs agreements with MLB Oprah Winfrey Opie Anthony and Fox News


XM and Sirius presentations relating to the deals analyzed


Various Sirius market research documents


XMs and Sirius websites


figures showing Sirius and XM subscriber growth by quarter


various Sirius press releases announcing key statistics and programming deals for


Sirius


charts prepared by XM reflecting the Services programming history and


subscriber growth by quarter from Qi 2002 to Qi 2007


financial data for XM and Sirius


the Binding Memorandum of Understanding between Learfield


Communications Inc and XM Satellite Radio Inc


the complaint in CBS Radio Inc Howard Stern et filed by CBS Radio Inc


in the Supreme Court of the State of New York dated February 28 2006 and
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copies of newspaper and magazine articles referencing Sirius and XM


programming deals


An Advertising Age magazine article referencing the rate CBS Radio charged for


The Howard Stern show


Advertising rate cards posted on publication web-sites for certain publications
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Washington D.C


In the Matter of


Docket No 2006-1 CRB DSTRA


Adjustment of Rates and Terms for


Preexisting Subscription and Satellite


Digital Audio Radio Services


DECLARATION OF BRUCE SILVERMAN


Bruce Silverman declare under penalty of perjury that the statements contained in my


Written Rebuttal Testimony in the above-captioned matter are true and correct to the best of my


knowledge information and belief Executed this 23rd day of July 2007


Bruce Silverman
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May 05 Present BRUCE SILVERMAN CONSULTING


Principal


Adviser to number of major advertising and public relations


agencies media properties marketing services firms and


international companies Chairman and CEO of Pocket Billboards


Inc company that places advertising on telephone calling cards


Expert witness for law firms representing clients in cases where


marketing advertising or media is at issue


January 2004 April 2005 WONGDOODY ADVERTISING Los Angeles


President


Clients included Alaska Airlines Autodesk MGM Home


Entertainment Sony Pictures Los Angeles Dodgers Alpine


Electronics Clif Bar Inc UCLA/Anderson School of


Management


April 1997 Dec 2003 INITIATIVE PARTNERS Los Angeles


President/CEO


Management responsibility for U.S unit of worlds largest


$22BB advertising media agency Accounts included Walt


Disney Company all divisions CKE Restaurants Carls Jr
Unilever United Paramount Network Arco Tosco ETrade
Albertsons Baskin-Robbins Cisco Systems HealthNet The


Home Depot Taco Bell plus more than 100 advertising agencies


operating throughout the United States and Canada


January 86 March97 ASHER/GOULD ADVERTISING INC Los Angeles


Partner/President/Chief Creative Officer/Chief Operating Officer


Clients included Suzuki cars and trucks Pabst Brewing Company
Southern California Cable Association Pizza Hut Sanyo/Fisher


ITT/Sheraton State of California Department of Health Services


American Savings Bank Baskin-Robbins U.S.A SunAmerica
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Avery Dennison Wherehouse Entertainment The Mens


Wearhouse Aaron Brothers


January 84 December 86 BBDOIWEST INC Los Angeles San Francisco


Executive Vice President General Manager and Chief Creative


Officer


Accounts included Apple Computer International Coidwell


Banker Sizzler PIP Printing Hughes Supermarkets Fisher Stereo


Southern California Dodge Dealers


January 81 December 83 BOZELL JACOBS SOUTHWEST INC Dallas


Executive Vice President Creative Head of BJ operations in


Dallas Houston Phoenix


Accounts included American Airlines Greyhound Zale


Corporation Pace Foods Quaker Oats Armour Foods Ryder


Trucks


August 67 December 80 OGILVY MATHER INC New York
Senior Vice President Executive Creative Director OM New
York Also ECD Los Angeles 1977-80 Houston 1974-77
Associate Creative Director OBM London 1974 OM New
York 1972-74


Accounts included American Express Shell Merrill Lynch
Mercedes Benz Panasonic Maxwell House Nabisco cookies and


crackers Post cereals Imperial Margarine Dove soap Smith


Barney Mattel Universal Studios Trailways Opryland USA
Ringling Bros Barnum Bailey Combined Shows Korean


Airlines TWA KLM Puerto Rico Tourism British Tourism


French Tourism Nickelodeon MTV


EDUCATION


June 1966 BA Adeiphi University Garden City New York
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INDUSTRY Vice Chairman Western Region American Association of


Advertising Agencies industry trade association


National Board of Directors American Association of


Advertising Agencies


Vice President Los Angeles Advertising Agencies Association


Member and Peer Group Chairman Academy of Television Arts


Sciences


OTHER Author How to Create Tobacco-Use Prevention Advertising That


Works University of Florida Press 1996


Instructor UCLA Extension Pepperdine University


Guest Instructor University of Southern California University of


Texas Rice University


Awards Multiple Clios One Show Pencils multiple Beldings


two Gold Lions at Carmes International Advertising Festival
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Before the


COPYRIGHT ROYALTY JUDGES


LIBRARY OF CONGRESS


Washington D.C


In the Matter of


ADJUSTMENT OF RATES AND TERMS FOR Docket No 2006-1 CRB DSTRA


PREEXISTING SUBSCRiPTION SERVICES


AND SATELLITE DIGITAL AUDIO RADIO
SERVICES


______________________________________________________________________________________


Testimony of


William Fisher III


Wilmer Hale Professor of Intellectual Property Law Harvard Law School


July 24 2007







have been asked to present testimony in the rebuttal phase of this proceeding


Specifically have been asked to address the function of compulsory licenses in the


copyright system the considerations that should guide the application of sections


11401 and 801b1 of the copyright statute to the determination of the fees paid by


eligible preexisting satellite digital audio radio services SDARS and the


relevance to the present proceeding of the manner in which section 111d of the statute


has been applied in the past to the determination of the compulsory-license fees paid by


cable television systems in exchange for the privilege of making secondary transmissions


of programs broadcast over the airwaves


have read much of the testimony submitted in the principal phase of this


proceeding have paid especially close attention to the submissions of Prof Janusz


Ordover and Dr Michael Pelcovits on behalf of SoundExchange Both of those experts


have asserted in their written submissions and in their oral testimony that the Court


should strive to select rate that would be established by the parties in marketplace


free of regulatory compulsion and other distortions that could impede the parties from


reaching efficient outcomes.1 In my professional judgment this claim reflects serious


misunderstanding of the purposes of the copyright system as whole and the manner in


which sections 114 and 801 are designed to advance those purposes The principal


purpose of my testimony is to rebut the contentions of Prof Ordover and Dr Pelcovits


Testimony of Janusz Ordover at See also Testimony of Michael Pelcovits at adopt Dr Ordovers


view that here the policy objectives set out by Congress 801b are most fully satisfied by rates that


would be the likely outcome of marketplace negotiations among the individual record companies and the


individual SDARS
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offering in their stead an interpretation of the governing statutory provisions that better


accords with the language history and policy objectives of those provisions


Professional Qualifications


am the Wilmer Hale Professor of Intellectual Property Law at Harvard Law


School where have taught for 23 years My principal fields of specialization are


Copyright and Patent Law am also the Director of the Berkman Center for Internet and


Society research center at Harvard Law School committed to the study and exploration


of the Internet and its accompanying laws.2 Finally am the Chairman of the Board of


Directors of Noank Media Inc recently formed company that seeks to solve the


current crisis in the entertainment industry by obtaining voluntary blanket licenses from


copyright owners and then making their works available for fees to students in


participating universities and to the subscribers of participating Internet service


providers.3


My academic credentials include J.D and Ph.D in the History of American


Civilization from Harvard University and one-year fellowship at the Center for


Advanced Study in the Behavioral Sciences Before beginning my teaching career


served as law clerk for Judge Harry Edwards of the United States Court of Appeals


for the District of Columbia Circuit and for Justice Thurgood Marshall of the United


States Supreme Court


Additional details concerning the Berkman Center may be found at http//cvber.law.harvard.edu/home/


Additional details concerning Noank Media may be found at http//www.noankmedia.com/
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have published widely My principal publications in the field of copyright


law are listed in the margin.4 have given invited presentations concerning the changing


shape of music-related copyright law in many settings representative sample of the


venues are listed in the margin.5 have also provided advice to the governments of


several countries Guatemala Honduras El Salvador Nicaragua Costa Rica and the


My primary publications pertaining to copyright are


Reconstructing the Fair Use Doctrine 101 HARv REv 1659 1988
Property and Contract on the Internet 73 CHI.-KENT REv 1203 1999
The Growth of Intellectual Property History of the Ownership ofIdeas in the United States


published in German translation in EIGENTUM IM INTERNATIONALEN VERGLEICH 265-91


Vandenhoeck Ruprecht 1999
Theories of Intellectual Property in NEW ESSAYS IN THE LEGAL AND POLITICAL THEORY OF


PROPERTY Munzer ed Cambridge Univ Press 2001 Mandarin translation CHINESE


INTELLECTUAL PROPERTY REVIEW 2002
Copyright Patent and Intellectual Property ENCYCLOPIEDIA BRITANNICA 2004 and current


edition


PROMISES TO KEEP TECHNOLOGY LAW AND THE FUTURE OF ENTERTAINMENT Stanford University


Press 2004
The Digital Learning Challenge Obstacles to Educational Uses of Copyrighted Material in the


Digital Age with William McGeveran August 2006 available at


http//cyber.law.harvard.edu/rnedia/files/copvrightandeducation.html


Some of the venues in which have given lectures on the subject of music-related copyrights are


Digital Distribution and the Music Revolution Queensland Parliament House Brisbane Australia


July 1999


Digital Music United States Embassy Stockholm Sweden at the invitation of the United States


Information Agency September 1999


Signal to Noise The Future ofMusic on the Net Harvard Law School February 25 2000


http//cyber.law.harvard.edu/events/netrnusiciitml


Conference on Free Information Ecology in the Digital Environment New York University School


of Law March 30 April 2000


Digital Music Annenberg School for Communication University of Southern California June 14


2000


International Congress on Intellectual Property Rio de Janeiro Brazil August 10-11 2000
First International Conference on Cyberspace Law Sao Paulo Brazil November 6-7 2000
The Future of Music Policy Summit Washington D.C January 10-11 2001


http//www.futureofmusic.cornJ


Keynote Address OECD Conference on The Future Digital Economy Digital Content Creation


Distribution andAccess Rome January 30-31 2006


The Path of Copyright in User Generated World Brisbane Australia March 2007


Keynote Address International Federation of Musicians Annual Meeting Nashville Tennessee May
18 2007


Keynote Address Copyright Utopia Alternative Visions Methods Policies Center for


Intellectual Property Adelphi Maryland May 21-23 2007
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United Kingdom concerning the shape or application of their intellectual property


laws.6


Some years ago submitted testimony to Copyright Arbitration Royalty


Panel in proceeding that set the rates for eligible nonsubscription webcasting services


More recently testified before the Subcommittee on Twenty-First Century


Competitiveness of the House Committee on Education and the Workforce concerning


the responsibilities of universities to reduce the frequency with which their students


engage in unlawful file-sharing


copy of my curriculum vitae is attached to this document as Appendix


II The Copyright System and the Role of Compulsory Licenses


The copyright system has two fundamental compatible purposes to create


incentives for the production and dissemination of original works of expression and to


provide the creators of those works fair return for their labor It achieves those ends by


protecting the creators against competition in the reproduction distribution modification


and performance of their works.7


The principal documents embodying my recommendations are CENTROAMERICA EN EL SIGLO XXI UNA


AGENDA PARA LAW COMPETITIVIDAD EL DESARROLLO SOSTENIBLE Harvard Institute for International


Development 1999 Martha Field William Fisher LEGAL REFORM IN CENTRAL AMERICA DISPUTE


RESOLUTION AND PROPERTY SYSTEMS John Kennedy School of Government 2000 The Impact of


Terminator Gene Technologies on Developing Countries in COSTS AND BENEFITS TO THE LIVELIHOODS


OF THE RURAL AND URBAN POOR ARISING FROM THE APPLICATION OF SO-CALLED TERMINATOR GENES


AND SIMILAR TECHNOLOGIES IN DEVELOPING COUNTRIES Report to the United Kingdom Department for


International Development 1999


See e.g Harper Row Nation Enterprises 471 U.S 539 1985 The monopoly created by copyright


rewards the individual author in order to benefit the public quoting Sony Corporation of America


Universal City Studios 464 U.S 417477 1984 dissenting opinion Feist Publications Rural


Telephone Service Co 499 U.S 340 349-50 1991
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But the legislators and judges who have crafted the copyright system and the


scholars who have assessed it have long recognized that the entitlements it establishes


can sometimes be abused In other words if unconstrained the exercise of the rights it


confers on creators can sometimes frustrate rather than advance the underlying purposes


of the system.8


10 To prevent such abuses legislators and judges have built into the copyright


system variety of provisions that set limits on creators rights The most obvious is the


term limit unlike other property rights copyrights are limited in time currently to the


life of authors plus 70 years Another important general limitation is the fair-use


doctrine which prevents copyright owners from blocking uses of their works such as


criticism and parody that have important social benefits Other limiting provisions are


more specific creating safe harbors for particular unauthorized uses of copyrighted works


that redound to the benefit of the public An example is the privilege of teachers to


perform copyrighted works in their classrooms.2


See e.g Peter Menell Suzanne Scotchmer Intellectual Property in Mitchell Polinsky Steven


Shavell HANDBOOK OF LAW AND ECONOMICS VOLUME forthcoming 2007 available from the Social


Science Research Network at http//papers.ssrn.com/soi3/papers.cfmabstract idr74 1424 at


See e.g Fogerty Fantasy Inc 510 U.S 517 527 1994 Because copyright law ultimately serves


the purpose of enriching the general public through access to creative works it is peculiarly important that


the boundaries of copyright law be demarcated as clearly as possible Sony Corporation of America


Universal City Studios 464 U.S 417 431-32 1984 The limited scope of the copyright holders statutory


monopoly reflects balance of competing claims upon the public interest Creative work is to be


encouraged and rewarded but private motivation must ultimately serve the cause of promoting broad


public availability of literature music and the other arts The immediate effect of our copyright law is to


secure fair return for an authors creative labor But the ultimate aim is by this incentive to stimulate


artistic creativity for the general public good The sole interest of the United States and the primary object


in conferring the monopoly this Court has said lie in the general benefits derived by the public from the


labors of authors quoting Twentieth Century Music Aiken 422 U.S 151 156 1975


17 U.S.C 302a The term limit for anonymous works pseudonymous works and works made for hire


is calculated on different basis See 17 U.S.C 302c


See 17 U.S.C 107
12


See 17 U.S.C 1101 Other exemptions are contained in other subsections of 110
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11 An important subset of these public-regarding privileges consists of


compulsory licenses Unlike outright exemptions such as the fair-use doctrine and the


classroom-performance provision compulsory licenses do not permit people to use


copyrighted works without permission for free Rather they take an intermediate


position They permit copyright owners to collect fees when people engage in specified


uses of their materials but they forbid copyright owners to deny permission altogether


and they limit how much copyright owners can charge For that reason compulsory


licenses are commonly and accurately described as compromises between the interests


of copyright owners and copyright users.13


12 Congress has used compulsory licenses to strike such compromises in wide


variety of contexts One of them redounds to the benefit of the recording industry


section 115 of the statute limits the amount that the owners of copyrights in musical


works can charge recording artists or record companies that wish to make and distribute


sound recordings that consist of covers of songs that have already been released by


other artists Another section 118 benefits public broadcasters Still another to


which will return at the end of my testimony benefits cable television systems


13 recurring situation in which Congress has repeatedly employed compulsory


licenses is where the advent of new technology for distributing or performing


copyrighted works both offers copyright owners new potential revenue stream and


offers the public more convenient or flexible way of gaining access to those works In


such circumstances Congress has frequently taken the position that while copyright


owners should certainly reap benefit from the new technology they ought not be


See e.g Julie Cohen et al COPYRIGHT IN GLOBAL INFORMATION ECONOMY 439 2006 Robert


Gorman and Jane Ginsburg COPYRIGHT 45 2002
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permitted to charge so much for the right to make use of their works as to stunt the


deployment of the new technology or to reduce incentives for the development in the


future of analogous technologies


14 The case before us falls into this subcategory The technology at issue is


satellite radio remarkably efficient way of delivering large quantities of high-quality


digital audio programming to consumers in their cars and homes In the late 990s when


Congress was confronted with the question of how to deal with this new system which


had not yet been implemented it recognized the potentially large benefits to copyright


owners as well as to the public of the technology On the other hand it recognized the


enormous cost required to develop and deploy the technology purchase the necessary


licenses from the FCCand build consumer base Indeed as testimony submitted in the


primary phase of this processing makes clear after many years neither of the two


pioneering systems Sirius and XM is profitable


15 Accordingly Congress adopted compromise On one hand the pioneering


satellite services unlike traditional radio stations were required to pay for the right to


broadcast sound recordings On the other hand the owners of the copyrights in those


sound recordings were not permitted to determine the amount of the royalty payments


Rather government body originally Copyright Arbitration Royalty Panel now this


Court would determine the fee


16 The standard that Congress selected for determining the amount of the


compulsory fee reflects that compromise in other words manifests and achieves


Congress desire to balance several goals Sections 11401 and 801b1 provide in


pertinent part
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114f1A Proceedings under chapter U.S.C 801 et


seq shall determine reasonable rates and terms of royalty payments for


subscription transmissions by preexisting subscription services and


transmissions by preexisting satellite digital audio radio services4


specified by subsection d2 during the 5-year period beginning on


January of the second year following the year in which the proceedings


are to be commenced


11401B In establishing rates and terms for preexisting


subscription services and preexisting satellite digital audio radio services


in addition to the objectives set forth in section 801b1 the Copyright


Royalty Judges may consider the rates and terms for comparable types of


subscription digital audio transmission services and comparable


circumstances under voluntary license agreements described in


subparagraph


801b1 The rates applicable under sections 14f1B
shall be calculated to achieve the following objectives


To maximize the availability of creative works to the public


To afford the copyright owner fair return for his or her


creative work and the copyright user fair income under existing


economic conditions


To reflect the relative roles of the copyright owner and the


copyright user in the product made available to the public with respect to


relative creative contribution technological contribution capital


investment cost risk and contribution to the opening of new markets for


creative expression and media for their communication


To minimize any disruptive impact on the structure of the


industries involved and on generally prevailing industry practices


The purpose of the present proceeding is to set the rates that the SDARS will pay for the


next six-year period relying on these guidelines


17 Experts on behalf of SoundExchange specifically Prof Ordover and Dr


Pelcovits have urged the Court in effect to ignore both the language of the governing


statutory provisions and the aspirations of the compulsory licensing system as whole


As indicated above they contend that the Court should strive to select rate that would


Preexisting satellite digital audio radio services are defined in section 114j1O of the statute There


is no dispute that the parties to this proceeding fall within that definition
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be established by the parties in marketplace free of regulatory compulsion and other


distortions that could impede the parties from reaching efficient outcomes.15 In other


words they argue that the Court should select the rate that would emerge from voluntary


transactions among the parties i.e the rate that would arise if compulsory license did


not exist


18 The approach they propose suffers from several fatal defects First and most


obviously it ignores the plain language of the governing statutory provisions Section


801bl expressly instructs the Court to consider such matters as maximiz the


availability of creative works to the public minimiz any disruptive impact on the


satellite-radio industry the relative contributions made and risks borne by the SDARS


and the copyright owners in creating this new industry and providing both copyright


owners and the SDARS fair returns The methodology the SoundExchange experts


urge upon the Court would reduce all of these statutory factors to surplusage Indeed the


approach they propose would render the entire compulsory license pointless If our goal


were to mimic the market we should dispense with this expensive administrative


apparatus and simply let the market work Plainly Congress had something else in mind


19 Second the approach proposed by the SoundExchange experts ignores the


history of interpretations of section 801bl In several other settings governed by that


same statutory provision administrative tribunals and courts have expressly considered


the factors that the SoundExchange experts now seek to read out of the statute No


tribunal or court called upon to construe the provision has focused exclusively upon what


the parties left to their own devices would negotiate on their own On the contrary each


See note supra and accompanying text
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one when offered such construction has rejected
it.16 Congress when it decided to


give the SDARS the benefit of rate-setting procedure governed by section 801b1


was certainly aware of the way in which it had been construed in the past To repudiate


that construction now would be to flout Congress intent


20 Finally and most fundamentally the approach of the SoundExchange experts


misunderstands both the nature of the copyright system as whole and the roles played


within it by compulsory licenses Copyright law deliberately departs from the free


market It confers upon authors power not enjoyed by sellers in the overwhelming


majority of markets namely the power to suppress competition with respect to the


relevant product or service In other words copyright law like patent law intentionally


grants the creators of innovations for which there do not exist good substitutes


16
See Recording Industry Association of America Copyright Royalty Tribunal 662 F.2d 121-23 D.C


Cir 1982 of the statutory factors require the Tribunal to estimate the effect of the royalty rate on


the future of the music industry... statutory criteria invite the Tribunal to exercise legislative


discretion in determining copyright policy in order to achieve an equitable division of music industry


profits between the copyright owners and users... Finally the statutory factors pull in opposing directions


and reconciliation of these objectives is committed to the Tribunal as part of its mandate to determine


reasonable royalty rates Amusement and Music Operators Association Copyright Royalty Tribunal


676 F.2d 1144 1157-58 7th Cir 1982 cert denied 459 U.S 907 1982 Recording Industry Association


of America Librarian of Congress 176 F.3d 528 533-34 1999 RIAAs claim that the statute clearly


requires the use of market rates is simply wrong Section 801 requires only that arbitration panels


set reasonable copyright royalty rates The statute does not use the term market rates nor does it


require that the term reasonable rates be defined as market rates Moreover there is no reason to think


that the two terms are coterminous for it is obvious that market rate may not be reasonable and vice


versa Adjustment of the Royalty Rate for Coin-Operated Phonorecord Players 46 FR 884 888-89


Copyright Royalty Tribunal 1981 tempering attention to marketplace parallels with analysis of the four


801 b1 factors Adjustment of Royalty Payable under Compulsory License for Making and Distributing


Phonorecords 46 FR 10466 10479-81 Copyright Royalty Tribunal 1981 holding that on our


review of the entire record in this proceeding and the legislative history of the Act we have determined that


reasonable adjustment of the statutory rate must look to the application and operation of the regulatory


system of which it is an integral part and then deriving from an analysis of the four 801b1 factors


reasonable rate Determination of Reasonable Rates and Terms for the Digital Performance of Sound


Recordings 63 FR 25394 25409 Librarian of Congress 1998 hereinafter 1998 Librarian Decision


statutory rate however need not mirror freely negotiated marketplace rate and rarely does because it


is mechanism whereby Congress implements policy considerations which are not normally part of the


calculus of marketplace rate.
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monopoly power.17 Those monopolies have to repeat very important social purposes


to stimulate innovation and to provide innovators fair rewards But it must not be


forgotten that they are monopolies nevertheless Monopolies it has been recognized for


centuries are dangerous If abused they can undermine the very purposes they are


designed to advance Compulsory licenses are one of the tools used to prevent abuse to


ensure that in sensitive social and economic contexts the interests of the public are


adequately protected They do so by preventing copyright owners from charging


whatever the market will bear in other words by compelling them to license their


works for less than they otherwise would be inclined and able to charge The


methodology proposed by Prof Ordover and Dr Pelcovits fails to appreciate that


III The Relevant History


21 The previous section established hope the proposition that in setting the


rates applicable to the SDARS the Court should take seriously the factors enunciated in


section 801 How should those factors be applied in the present context In


answering that question the primary source of guidance of course should be the


language of the statute itself But before turning to that language it will help us to


explore in somewhat more detail the history that lies behind section 11401 and its


cross-references to section 801bl


22 Prior to 1972 federal copyright law provided no protection for sound


17


See e.g Sony Corporation Universal City Studios 464 U.S at 429 10 In enacting copyright


law Congress must consider two questions First how much will the legislation stimulate the producer


and so benefit the public and second how much will the monopoly granted be detrimental to the


public quoting Rep No 2222 60t1 Cong 2d Sess 1909 William Fisher Reconstructing the


Fair Use Doctrine supra note at 1699-1701 Cf Graham John Deere Co 383 U.S 5-7 1966
Louis Kaplow The Patent-Antitrust intersection Reappraisal 97 HARV REv 1813 1984 analyzing


patent law in similar terms
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recordings Musical works were included in the list of works shielded by the statute but


not the recordings in which they were often embodied On several occasions beginning


in the 920s groups involved in the production and distribution of sound recordings


requested that Congress fill what they regarded as gap in the coverage of the statute but


Congress refused partly because of doubts concerning the amount of creativity involved


in producing sound recordings and partly because various state statutes seemed to be


providing adequate protection against verbatim piracy of recordings


23 In 1972 sense that the piracy problem had become more serious8


prompted Congress finally to extend federal copyright protection to sound recordings but


in doing so Congress limited the newly created right in two crucial respects First sound


recordings were shielded against reproduction and the preparation of derivative works


only when the copies or derivative works at issue recapture or alter the actual


sounds of the originals.19 In other words imitations of sound recordings unlike


imitations of all other types of works continued to be permissible Second again unlike


all other types of works sound recordings did not enjoy protection against public


performances or displays


24 The principal reason for the latter limitation was Congress recognition that


many public performances of sound recordings most importantly broadcasts by radio


stations benefited the producers of those recordings by bringing them to the attention of


potential purchasers of records tapes and compact discs embodying them.2 The best


18
See REP No 72 92nd Cong 2d Sess 1971 at


19


See 17U.S.C 114b
20


See e.g Debates on 1361 93id Cong 2d Sess 1974 120 Cong Rec at 30479 Remarks of Sen


Hruska 30480-81 Remarks of Sen Gurney Recognition of the promotional benefit of radio broadcasts


to the producers of sound recordings invites follow-up question Why then do the owners of copyrights
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evidence of that promotional benefit is that at the time the record companies routinely


paid radio stations substantial sums many millions of dollars per year in the form of


payola to include specific recordings in the stations broadcasts.21 Unconvinced by


this consideration the record companies in ensuing years frequently sought public-


performance right but for two decades Congress denied their requests.22


25 What disrupted this economic and statutory equilibrium was the development


during the 990s of technologies facilitating new kinds of public performances that in


the judgment of the record companies threatened to corrode sales of sound recordings


more than they promoted such sales In 1995 in the Digital Performance Rights in


Sound Recordings Act DPRA Congress agreed to address this hazard not by granting


the record companies renewed request for general public-performance right but rather


by creating narrowly crafted right on the part of the owners of sound-recording


copyrights against public performances in the form of digital audio transmissions.23


26 In shaping this new right Congress paid close attention to the magnitude of


the potential substitution effects of specific forms of digital audio transmission in


other words the hazard that such transmissions would cause listeners to purchase fewer


copies of sound recordings With respect to transmissions that seemed to pose especially


in musical works enjoy public-performance right Dont they too enjoy promotional benefit when


recordings embodying their works are broadcast The traditional answer The revenues that the owners of


copyrights in musical works can collect when mechanical copies of their works are sold are usually


capped by the compulsory license contained in section 115 of the statute see paragraph 12 supra


Providing them adequate sources of revenue thus requires that they also be able to derive income from


public performances


21


See Fisher PROMISES TO KEEP supra note at 58-59


22
See REP No 128 104th Cong 1St Sess 10-13 1995 hereinafter Senate DPRA Report


23


See REP No 274 04th Cong JSt Sess 1995 hereinafter House DPRA Report at 13 describing


the DPRA as narrowly crafted response to one of the concerns expressed by representatives of the


recording community namely that certain types of subscription and interaction audio services might


adversely affect sales of sound recordings and erode copyright owners ability to control and be paid for


use of their work To the same effect see Senate DPRA Report at 15
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serious risks of substitution effects Congress left the new right unqualified In other


words person who wished to engage in such activities would have to obtain from the


sound-recording copyright owners freely negotiated voluntary licenses The chief


example of such technology is interactive webcasting services which enable Internet


users to request performances of specific songs.24 At the opposite end of the spectrum


are types of digital audio transmissions for example background-music services that


seemed to pose minimal danger of substitution effects.25 As to these Congress granted


an outright exemption from the new public-performance right In between these poles


were various types of digital audio transmission that carried with them moderate


substitution risks One of the members of this intermediate category was digital


satellite radio To govern these Congress used its now familiar compromise strategy


i.e the imposition of compulsory licensing system


27 In so doing Congress sought to balance several competing concerns On one


hand it wanted to protect copyright owners from injury caused by consumers


substituting such services for purchases of sound recordings and to provide copyright


holders of sound recordings with the ability to control the distribution of their product


On the other hand it wanted to avoid hampering the arrival of new technologies from


which consumers derived important benefits
26


The standard that in Congress


judgment would make possible reconciliation of these competing considerations was


section 801bl supplemented by attention to the terms of voluntary licenses obtained


for comparable services


24
See House DPRA Report at 14 Senate DPRA Report at 16 Interactive services are defined in 17


U.S.C 114j7
25


Senate DPRA Report at 14-15


26
See House DPRA Report at 12-14 Senate DPRA Report at 14-15
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28 In 1998 the emergence of still more digital technologies prompted Congress


in the Digital Millennium Copyright Act DMCA to adjust this scheme yet again In


making those adjustments Congress preserved the basic statutory structure it had


employed in the DPRA but tuned it in various ways In particular noninteractive


webcasters and new subscription services were subjected to new compulsory-licensing


standard currently embodied in section 14f2B that more closely approximated


willing buyer willing seller approach When making this change however Congress


grandfathered the existing satellite radio services as well as existing subscription


services making clear that they would continue to be governed by section 801b1.27


29 With this history in mind we turn our attention to the language of the statute


itself At various points as we will see the history will provide us assistance in


determining how best to construe open-ended provisions


IV Interpreting 801b1


30 The text of section 801b1 appears in paragraph 16 above It directs the


Court to consider four factors set forth in subsections through The statutory


factors overlap to some extent Boiled down and rearranged slightly they point toward


the following considerations


Maximizing the availability of creative works to the public


31 This is the first factor identified in the statute.28 Its prominence is not


27
See REP No 105-796 CONFERENCE REPORT TO ACCOMPANY 1-1.R 2281 105th Cong 2d Sess 1998


hereinafter DMCA Conference Report at 85


28
See 17 U.S.C 801b1A
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surprising The ultimate goal of the copyright system as we have seen is to stimulate


creative activity and then make the fruits of that activity available to the public.29


Pursuit of that objective in the present context would seem to require the selection of


statutory rate that simultaneously accomplishes two things first provide appropriate


incentives for the creation of new works and second provide appropriate incentives for


the development and maintenance of delivery services like the SDARS that afford


customers convenient access to those works


32 Prior interpretations of subsection 801b1A most notably the 1998


ruling of the Librarian of Congress in the Preexisting Services CARP -- provide ample


precedential support for attention to the first of these variables.30 SoundExchange will


likely point to the same ruling to urge the panel to go further and to ignore altogether the


second variable.3 As result SoundExchange may contend this statutory factor tilts


entirely in their favor


33 Whatever the merits of SoundExchanges likely position as applied to


801 in general it seems unbalanced in the present context Recall that when


adopting the DPRA and then amending it in the DMCA Congress recognized the ways in


which the recently developed delivery systems for digital audio recordings increased the


availability of those recordings to the public


These new digital transmission technologies may permit consumers to


enjoy performances of broader range of higher-quality recordings than


has ever before been possible Such systems could increase the


29


See the sources cited in note supra


30
1998 Librarian Decision at 25406


31
See id at 25407 Register concludes that the record companies and the performers make the


greater contribution in maximizing the availability of the creative works to the public conclusion


consistent with past CRT precedent
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selection of recordings available to consumers and make it more


convenient for consumers to acquire authorized phonorecords.32


central objective of the compulsory licensing system that Congress created and then


tuned in those statutes was to ensure the continued deployment of the new technologies


which had such manifest public benefits.33 It would thus be distinctly odd to exclude


from the statutory factor that calls for maximizing the availability of creative works to


the public consideration of the financial incentives necessary to sustain the new delivery


systems whose principal virtue in Congress judgment was precisely to increase the


availability of sound recordings to the public


34 In short this first factor fairly applied requires selection of
statutory rate


that both encourages the development of new sound recordings and ensures the viability


of the SDARS


Minimizing Disruption of the Industry


35 This goal is made explicit in the fourth of the statutory
factors.34 It points in


the same direction as the preceding theme It counsels the Court to select rate that will


enable the SDARS services to earn reliable profit and thus avoid either the collapse of


those companies or the disruption inevitably associated with financial restructuring To


achieve that end the Court should strive to predict the shoals that XM and Sirius must


navigate in the next five years and should then choose compulsory rate that would


enable them to avoid those hazards


36 The manner in which subfactor was construed in the 1998 Librarian


32
Senate DPRA Report at 14 House DPRA Report at 12


See REP No 190 105th Cong 2d Sess 1998


See 17 U.S.C 801b1D
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Decision clearly supports this interpretation In that case which involved analogous


circumstances the Librarian ruled that the three remaining factors section 801


especially the fourth factor which requires that the rate be set minimize any


disruptive impact on the structure of the industries involved see 17 U.S.C 801b1D


compels the Register to consider the economic health of the digital audio transmission


industry.35 Attention to the same factor here should prompt the Court to select rate


that will preserve the health of the satellite radio industry


Relative Contribution


37 Subsection of 801b1 instructs the court to select rate that will


reflect the relative roles of the copyright owner and the copyright user in generating


and making available to the public creative works This objective has deep roots in the


copyright system as whole The Supreme Court has often emphasized that one


aspiration of that system an aspiration fully compatible with the project of maximizing


the widespread dissemination of creative works is giving the contributors to that project


what as matter of fairness they are due For example in Mazer Stein the Court


insisted that Sacrificial days devoted to creative activities deserve rewards


commensurate with the services rendered.36


1998 Librarian Decision at 25410 emphasis added


36347 U.S 201 219 1954 For many examples of similar statements see Stewart Sterk Rhetoric and


Reality in Copyright Law 94 MIcH REv 1197 1996 Alfred Yen Restoring the Natural Law


Copyright as Labor and Possession 51 Oi-no STATE L.J 517 1990 and Lloyd Weinreb Copyright for


Functional Expression 111 HARv REv 1149 1211-54 1998 The compatibility of this goal with the


larger aspiration of widespread dissemination of creative works was insisted upon by the Supreme Court in


Harper Row We agree with the Court of Appeals that copyright is intended to increase and not to


impede the harvest of knowledge But we believe the Second Circuit gave insufficient deference to the


scheme established by the Copyright Act for fostering the original works that provide the seed and


substance of this harvest The rights conferred by copyright are designed to assure contributors to the store


of knowledge fair return for their labors Harper Row Nation Enterprises 471 U.S 539 545-46
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38 Pursuit of this goal in contexts of the sorts governed by 801b1 is tricky


because more than one entity has contributed to providing the public access to creative


materials Both thus deserve fair return of the income generated by the activity at


issue How then should the pot be divided The answer the statute provides is Each


contributor deserves share proportional to his or its relative contribution to the


project This distribution principle also finds support both in copyright law and in the


American political system in general Social psychologists long ago discovered through


experimentation and surveys that the large majority of Americans believe that the


various contributors to an enterprise deserve shares of its output proportional to their


contributions.37 Many legal rules in various settings reflect that fundamental


conviction.38


39 But how exactly does one measure the relative contribution of the record


companies and the SDARS in making available to the public the rich collection of


recordings commentary and other programming carried by the SDARS The answer is


1985


See Stacey Adams Toward an Understanding of In equity 67 JOURNAL OF ABNORMAL AND SOCIAL


PSYCHOLOGY 422 424 1963 Reinhard Selten The Equity Principle in Economic Behavior in HANS


GOTTINGER WERNER LEINFELLNER EDS DECiSiON THEORY AND SOCIAL ETHICS 1978 Elizabeth


Hoffman and Matthew Spitzer Entitlements Rights and Fairness An Experimental Examination of


Subjects Concepts of Distributive Justice 14 LEG STuD 259 1985
38


One such rule is the doctrine of accession which has been well summarized as follows Recognized


since before the time of Blackstones Commentaries the law of accession deals with the ownership of


property made up of materials of one person combined with materials and/or labor of another Whether


the law of accession applies to piece of property is determined by number of principles including


whether the property of one individual can be separated or removed from the unified article or whether the


nature or identity of an individuals property has been transformed by the skill and labor of another If the


law of accession applies series of rules determine the ownership of the combined or transformed property


and allocate its value and control In short accession vests title and control of combined piece of


property in the owner of its principal parts or in its primary transformer Accession then directs the title


holder to reimburse the owner of the secondary parts of combined piece of property or its secondary


transformer for her lesser contribution Jay Koh From Hoops to Hard Drives An Accession Law


Approach to the Inevitable Misappropriation of Trade Secrets 48 AM U.L REv 271 321 1998
footnotes omitted
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not obvious Fortunately the statute itself provides us guidance on that score It


identifies six dimensions with respect to which the relative contributions of the record


companies and the SDARS themselves should be assessed


creative contribution


technological contribution


capital investment


cost


risk and


contribution to the opening of new markets for creative expression and


media for their communication


40 At first glance the first of these six subfactors would seem to tilt strongly in


favor of the record companies After all much of the programming carried by the satellite


services consists of recorded music to which the record companies plainly have made


important creative contributions The balance on this subissue would thus seem to tilt


clearly in their favor Much of the force of the foregoing inference however dissipates


when one considers the following additional circumstances large and growing


percentage of the material carried by the satellite services consists of programming they


have developed themselves.39 ii Even with respect to the programming that consists of


recorded music the satellite services have added many additional creative features.4


iiiFinally the record companies have contributed nothing new to the satellite services


All of the sound recordings at issue were generated by the record companies for


distribution through other charmels By contrast as just suggested the SDARS have


See e.g Written Testimony of Eric Logan paragraphs 25-34


40


See e.g id at paragraphs 41-61
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made important new creative contributions to the set of materials delivered to their


customers -- and will be making even larger contributions in the near future


41 These additional considerations would seem to render the implications of the


first subfactor more equivocal But whatever ons judgment on that score it seems clear


that all of the remaining five subfactors identified in subsection 801b1D tilt


decisively in favor of the SDARS It is they who have made the enormous technological


contributions and capital investments necessary to create the satellite radio


systems They have borne all of the cost and risks associated with launching the


services And they alone have contributed to the opening of new markets for creative


expression and media for their communication.4 On balance therefore it seems


apparent that attention to the parties relative contribution should prompt the Court to


be especially solicitous of the interests of the SDARS


Fairness


42 We come finally to the most encompassing of the statutory factors


Subsection 801blB directs the Court to afford the copyright owner afair return for


his or her creative work and the copyright user fair income under existing economic


conditions.42 As indicated above treating all parties fairly is surely one of the main


goals of the copyright system as whole One important implication of that objective in


this particular context was discussed at length in the immediately preceding subsection


ensuring that both the record companies and the SDARS receive revenues proportional to


their relative contributions to the satellite services To review the record companies have


Cf 1998 Librarian Decision at 25407 coming to similar conclusions in analogous circumstances


42
17 U.S.C 801blB emphasis added
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made important creative contributions to those services and the SDARS have also


made important creative contributions as well as major contributions in the form of


technology investment cost risk and the opening of new markets The ratio between


the amount of money collected by the record companies in the form of statutory fees and


the amount of money retained by the SDARS after the payment of those fees should


from this standpoint approximate the ratio between the record companies total


contributions and the SDARS total contributions


43 But if subsection is not to become mere surplusage it must include


additional aspects of fairness i.e aspects of fairness over and above rewarding the


parties in proportion to their relative contributions What might those additional aspects


encompass The following themes though not dictated by the statutory language seem


consistent with that language particularly when read against the background of the


pertinent legislative history


44 Providing investors returns commensurate with the risks they assume People


and firms that invest money in high-risk enterprises customarily expect returns much


larger than those that invest in well-established enterprises That practice is both efficient


and fair Over the long haul taking into account the larger proportion of risky ventures


that by definition fail it provides the investors reasonable rates of return Attention to


this dimension of fairness should prompt the Court to try to avoid hindsight In other


words the Court should not select rate that will enable investors in the SDARS to earn


only enough to match the returns they could have reaped by investing in electric


companies or banks Rather it should select rate that will enable the investors to reap


returns commensurate with the high risks they undertook when they made their
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investments.43


45 Rewarding pioneers Latent in many aspects of the American legal system


including copyright and patent law is the principle that pioneers people and firms that


develop truly novel socially valuable products and services deserve rewards larger than


ordinary businessmen and craftsmen.44 Attention to this dimension of fairness should


prompt the Court to acknowledge the vision and determination of the founders and


backers of the SDARS by ensuring that they reap an appropriate financial reward


46 Protecting reasonable reliance interests Many aspects of the American legal


system are designed to ensure that persons who reasonably rely upon the representations


of others are protected against injury resulting from the repudiation of those


representations Examples of rules that express and enforce this principle are the doctrine


of promissory estoppel in contracts45 the doctrine of easements by estoppel in property


law46 and the constitutional prohibition upon the retraction of governmental promises


exemplified by the Kaiser-Aetna case in constitutional law.47 The legislative history of


The magnitude of those risks and the concomitant legitimate expectations of the investors in the


SDARS are discussed in the testimony of Armand Musey See Transcript of June 13 2007 pp 135-36


149-50 156-57


See e.g In re Horgan 559 F.2d 595 606 C.C.P.A 1977 acknowledging that pioneers deserve


broad patent claims to their inventions Lawrence Becker Deserving to Own Intellectual Property 68


CHICAGO-KENT REv 609 1993 contending that persons who engage in creative work deserve larger


rewards than persons who engage in less creative work


See RESTATEMENT SECOND OF CONTRACTS 90 1981 promise which the promisor should


reasonably expect to induce action or forbearance on the part of the promisee or third
person and which


does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the


promise The remedy granted for breach may be limited as justice requires.


46
See RESTATEMENT OF PROPERTY 5194 1944 licensee under otherwise revocable license


who has made expenditures of capital or labor in the exercise of his license in reasonable reliance upon


representations by the licensor as to the duration of the license is privileged to continue the use permitted


by the license to the extent reasonably necessary to realize upon his expenditures.


See Kaiser-Aetna United States 444 U.S 164 180 11979 While the consent of individual officials


representing the United States cannot estop the United States it can lead to the fruition of number of


expectancies embodied in the concept of property -- expectancies that if sufficiently important the
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the DMCA suggests that Congress had exactly this principle in mind when in 1998 it


decided to continue to give the SDARS the benefit of section 801 rather than


subject them to the less favorable standard now embodied in section 14f2B The


two preexisting satellite digital audio radio services .. have purchased licenses at auction


from the FCC and have begun developing their satellite systems.48 The most plausible


reading of this statement is that Congress recognized the unfairness of changing the rules


of the game after the SDARS had entered into contracts and made investments in reliance


upon the prior regime Applying the general principle underlying this recognition to the


present proceeding it suggests that the Court should avoid adopting rate that frustrates


legitimate expectations arising out of representations made by Congress when it first


adopted DPRA Among those representations as we have seen was an assurance that


the compulsory license would not hamper the arrival of new technologies.49


47 Credit for promotional benefits Finally principle of fairness that has


informed Congress treatment of sound recordings for decades is that organizations that


broadcast those recordings deserve credit for the promotional benefits they confer on the


producers of those recordings This principle as we have seen largely explains why


when Congress first extended copyright protection to sound recordings it did not


recognize public-performance right The primary reason why Congress in 1995 finally


did recognize public-performance right for selected types of digital audio transmissions


is not that it had abandoned its recognition of the relevance of promotional benefits but


rather that it was concerned that substitution effects might in some circumstances


Government must condemn and pay for before it takes over the management of the landowners property
citations omitted


48 DMCA Conference Report at 81


See note 26 supra and the accompanying text
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exceed those promotional effects Fidelity to Congress stance on this issue should


prompt the Court when setting the
statutory fees to be paid by the SDARS to make sure


that the SDARS are given appropriate credit for the promotional benefits that their


services continue to confer on the record companies


The Significance of Voluntary License Agreements by Comparable Services


48 It makes sense when applying the 801b1 factors to consider the


magnitude of the fees that comparable services have voluntarily paid in the past or are


paying at present for permission to publicly perform sound recordings The amount of


those fees should surely not be determinative As the Court of Appeals for the D.C


Circuit observed


The statute does not use the term market rates nor does it require that


the term reasonable rates be defined as market rates Moreover there is


no reason to think that the two terms are coterminous for it is obvious that


market rate may not be reasonable and vice versa.50


But such voluntary agreements if entered into by truly comparable parties in truly


comparable circumstances may cast some light on the magnitude of the prices that the


services could afford or what other parties in the past may have considered fair


49 large portion of the testimony submitted in the principal stage of this


proceeding has focused on the questions of what voluntary agreements are truly


comparable and how much weight those agreements should be accorded Much of


the disagreement between the
parties on those matters involves aspects of economics on


which have no expert knowledge and thus as to which cannot responsibly venture


an opinion But few dimensions of the controversy implicate the relations among the


50


Recording Industry Association of America Librarian of Congress 176 F.3d 528 533-34 1999
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various
parts


of the copyright statute or the structure of the copyright system as whole


matters on which do have sufficient expertise to warrant expressing an opinion


50 The first such issue concerns which is primary the section 801b1 factors


or the magnitude of fees paid voluntarily in comparable circumstances The statute itself


seems quite clear on this matter The pertinent instruction in section 801 is


mandatory The rates applicable under sections 114f1B .. illbe calculated to


achieve the following objectives.. emphasis added By contrast the pertinent


instruction in section 14f1B is permissive In establishing rates and terms for


preexisting subscription services and preexisting satellite digital audio radio services in


addition to the objectives set forth in section 801bl the Copyright Royalty Judges


rn consider the rates and terms for comparable types of subscription digital audio


transmission services and comparable circumstances under voluntary license agreements


described in subparagraph emphasis added natural inference from this contrast


is that the obligatory section 801 factors are primary and the optional comparable


voluntary rates are secondary


51 second issue concerns the order in which the analysis should proceed


Should one begin with comparable voluntary rates and then adjust them in
light of the


section 801b1 factors or should one instead look first to the section 801bl factors


and then supplement the fruits of that analysis with consideration of comparable


voluntary agreements Administrative practice on this issue has varied doubt that the


sequence makes great deal of difference provided that one keeps in mind the relative


importance of the two inquiries But for what its worth the statute itself by authorizing


the Court to consider voluntary fees in addition to the section 801b1 factors seems
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to suggest that the section 801 factors should come first


52 third issue concerns which voluntary fees are relevant The statute seems


to limit the appropriate set quite sharply Section 14f1B directs the Courts


attention to the rates and terms for comparable types of subscription digital audio


transmission services and comparable circumstances under voluntary license agreements


described in subparagraph emphasis added The referent for the underlined


phrase seems to be the agreements mentioned in the third sentence of section


11 4f Any copyright owners of sound recordings preexisting subscription


services or preexisting satellite digital audio radio services may submit to the Copyright


Royalty Judges licenses covering such subscription transmissions with respect to such


sound recordings This language is not crystal clear but it appears to limit the set of


voluntary licenses that the Court may consider to those between owners of sound


recordings and preexisting subscription services or preexisting satellite radio services


Only one of the voluntary agreements that has been presented to the Court during the


primary phase of this proceeding would seem to qualify under this definition namely


the contract between Music Choice and SoundExchange voluntarily extending the terms


of prior CARP ruling


53 The interpretation offered in the preceding paragraph though seemingly the


best reading of the pertinent statutory provisions would have radical impact on this


proceeding Much of the evidence submitted thus far would be rendered irrelevant If


the Court were not willing to go that far it should seriously consider another implication


of the statutory language Notice that section 14flA refers to licenses entered into


by the owners of sound recordings The implication contracts between the SDARS
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and disk jockeys or radio personalities would fall outside the pale There are good policy


reasons in addition to the statutory language to adhere to such limitation the services


of disk jockeys and radio personalities are in practice rivairous In other words Howard


Stern cannot simultaneously work for Sirius and KISS By contrast sound recordings


like all innovations shielded by copyright law are nonrivairous in character In other


words they can be enjoyed by unlimited numbers of consumers simultaneously


recording of Layla can be played on Sirius XM and KISS at the same time The


economic considerations applicable to the creation of optimal incentives for the


production of rivalrous and nonrivairous goods are fundamentally different.5 It thus


makes good sense for the statute to exclude from the Courts purview license agreements


no matter how voluntary struck between the SDARS and suppliers of services like


Howard Stern


VI The analogy to Section 111


54 The final issue that have been asked to address in my testimony concerns


specific aspect of subsection 801b1C Judge Roberts have been told has asked


whether calculation of the creative contributions of the SDARS within the meaning of


that subsection should be informed by the manner in which during previous compulsory-


license rate-setting proceedings analogous creative contributions by broadcasters have


been considered when applying section 111d of the copyright statute


55 As Judge Roberts points out the broadcasters contributions have ordinarily


51


See e.g Samuelson The Pure Theory of Public Expenditure 36 REv ECON STATISTICS 387 1954
Arrow Economic Welfare and the Allocation of Resources for Invention in THE RATE AND DIRECTION OF


INVENTIVE ACTIVITY ECONOMIC AND SOCIAL FACTORS 609 1962 Menell and Scotchmer supra note


at 1-3
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been treated as negligible in those proceedings For example in 1986 decision the


Copyright Royalty Tribunal made the following finding


the proceeding before us NAB relitigated the question of compilation


of the broadcast day and the local broadcasters share to an award for


radio In the 1978 proceeding the Tribunal rejected NABs claim to any


value for the local broadcasters compilation of the broadcast day In the


1980 proceeding we reached the same conclusion stating cable systems


are interested in the programs on distant signal which induce persons to


subscribe not in the scheduling and promotion In this proceeding


NABs witness Protter gave the Tribunal no new insight to modify our


previously held views In fact he stated that broadcast designs his


broadcast day for the local market and not for the distant market and as


broadcaster how his scheduling would appeal to others outside of his


market was not his concern We continue to hold to our view that NABs


compilation claim has no value.52


56 The more extensive discussion of the same issue by the Copyright Royalty


Tribunal in the 1980 Proceeding to which the foregoing passage refers reads in pertinent


part


We have made total award of 4.5% to U.S television broadcasters for


their entitlement to royalty fees for distant carriage of station


programming and for sports programming For lack of persuasive


evidentiaiy justification we have not included in our award any sums for


broadcast day compilations


Although the case of the commercial broadcasters during the 1979 and


1980 proceedings was presented with degree of coherence lacking in the


1978 case we have found no occasion to modify the findings made in our


1978 determination and affirmed in our 1979 determination We reaffirm


our previous findings concerning the application of the criteria to the


record evidence relating to station programming


We have reviewed our previous findings in the light of the survey


presented by NAB of cable operators attitudes toward different types of


programming in attracting and keeping subscribers Neither the SRI study


nor any other evidence requires an alteration of our findings that station


programming is only of marginal value to cable operators We have


52
1983 Cable Royalty Distribution Proceeding 51 FR 12792 12812 1986 citation omitted
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never asserted that station programming is of no value to cable operators


but the value of such programming is adequately compensated in our


award to commercial television


We have considered all of the evidence in our record related to the


entitlement of commercial telecasters to share in the royalties for sports


programming in the light of the decision of the U.S Court of Appeals for


the District of Columbia Circuit While the character of the Courts


explanation of its decision leaves room for improvement we find nothing


in that decision which requires more than our making judgment in the


absence of relevant cable royalty contractual provisions of the


contribution of the broadcaster to the value and appeal of the sports


programming to cable operators and subscribers We find that for the


purposes of cable royalty distribution the contribution of the broadcaster


as compared with that of the teams is minimal and that it is reasonably


reflected in total award of 4.5% to the commercial television claimants


We do not dispute that high quality production enhances the enjoyment of


sports telecast We cannot accept however the NAB position that when


functioning as the producer of the telecast the broadcaster should receive


one half of the sports royalties We find no evidence in our record


including that of the NAB sports witnesses establishing that the


contribution of the broadcaster in any significant respect contributes to


cable operators interest in sports programming or the decision of an


individual to subscribe to cable television...


NAB is seeking compensation in this proceeding for television broadcast


compilations In our 1978 royalty determination we stated with regard to


the evidence presented by NAB in justification of their claim to royalties


for the broadcast day compilation


We find that this testimony and the record as whole


provides no basis for establishing the value of the broadcast


day nor does it provide any basis for distribution of


royalties to broadcaster claimants on this theory


We reach the same result in this proceeding We have once again heard the


NAB evidence As with other elements of the NAB case the packaging is


better than the 1978 case but the box when opened is still empty We find


that broadcast day compilation is of no value to cable system We reject


the argument of NAB that it is the broadcast compilation which creates


station image which is highly promotable by cable operators Cable


systems are interested in the programs on distant signal which induce


persons to subscribe not in the scheduling and promotion.53


198O Cable Royalty Distribution Determination 48 FR 9552 9565-66 1983 citations omitted
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57 The skepticism reflected in these and other passages concerning the claims


of the broadcasters might seem as Judge Roberts suggested to cast doubt on the claim by


the SDARS that they deserve credit under the auspices of subsection 801 for


their creative contributions to the services they make available to the public Two


independent considerations however counsel against making this analogy


58 First the relevant statutory provisions are materially different Subsection


1l1d3 which governs the proceedings to which Judge Roberts has referred provides


The royalty fees thus deposited shall in accordance with the procedures


provided by clause be distributed to those among the following


copyright owners who claim that their works were the subject of


secondary transmissions by cable systems during the relevant semiannual


period


any such owner whose work was included in secondary


transmission made by cable system of nonnetwork television program


in whole or in part beyond the local service area of the primary


transmitter and


any such owner whose work was included in secondary


transmission identified in special statement of account deposited under


clause 1A and


any such owner whose work was included in nonnetwork


programming consisting exclusively of aural signals carried by cable


system in whole or in part beyond the local service area of the primary


transmitter of such programs emphasis added


By contrast subsection 801blC which governs the present proceeding does not


limit the Courts attention to copyright owners but directs its attention to broader


array of parties


The rates applicable under sections 14flB .. shall be


calculated to achieve the following objectives


To reflect the relative roles of the copyright owner and the


copyright user in the product made available to the public with respect to


relative creative contribution technological contribution capital


investment cost risk and contribution to the opening of new markets for


32







creative expression and media for their communication emphasis added


59 This distinction is readily understandable when one considers the different


purposes of the proceedings governed by the two provisions With respect to every


compulsory license two questions must be answered First how much money must the


beneficiary of the compulsory license pay to the owners of the copyrights in the material


in question Second how should that pot of money be distributed among the various


copyright owners With respect to the compulsory license for secondary transmissions


by cable television systems the first question is answered by the statute itself


Subsections IlldlB and prescribe the amounts of money that eligible


cable systems must pay Only the second question is left to be determined by an


administrative tribunal in the absence of agreement among the parties subject to very


limited judicial review It is thus unsurprising that section 111 d3 and the


jurisprudence interpreting it concentrates on the relations among the copyright owners


focus that in turn naturally suggests exclusive concern with the relative magnitude of


their copyrightable contributions By contrast proceeding under section 801 bl like


the present is concerned with the first of the two questions Again it is thus unsurprising


that the pertinent statutory provision casts its net wider The bottom line decisions


interpreting and applying section 111 d3 have only limited value when interpreting and


applying 801b1


60 The second independent reason why the fate of the broadcasters claims in


section 111 proceedings does not undermine the SDARS facially analogous claims is


more fact-based Crucial to the repudiation of the broadcasters arguments were factual


findings that the consumers of cable television services simply did not value the
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broadcasters contributions to the programming at issue In other words the primary


basis of each of the pertinent ruling was judgment that the broadcasters contentions


that they were contributing material that attracted cable customers lacked evidentiary


justification.54 By contrast in the present proceeding witnesses have testified


concerning both the extensive creative contributions made by the SDARS to the


collection of recordings they make available to the public and the value of those


contributions to their subscribers.55


61 In sum for two separate reasons the SDARS position in this proceeding is


not undermined by the ways in which the claims of the broadcasters have been resolved


in prior 111 proceedings


See 1980 Cable Royalty Distribution Determination 48 FR 9552 9566 n.260 1983


See e.g Oral Testiniony of Steven Blatter Transcript of June 112007 pp 84-100
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