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N ) I. INTRODUCTION AND OVERVIEW

I have been asked to review the arguments put forward by RIAA
and its witnesses in its direct case, and to respond to a number of issues
that were raised by the Panel or in cross-examination during my own
direct téstimony. I have structured this rebuttal testimony as follows. |
begin in Section II by restating the cop;eptual economic argument as to
why the market value of performance rights for sound recordings is likely
to be no greater than the market value of performance rights for musical
works, and addressing certain issues relative to this analysis that arose
during the direct case. 1 then proceed in Section Il to analyze a large ‘

new dataset that I have obtained that shows exactly how much is paid



for musical work and sound recording rights when they are licensed at
the same time, for the same use, in actual competitive markets.

In Section IV, I restate and update the fee model that I have
introduced, and discuss certain sensitivity issues that arose during the
direct case. After the discussion of my fee model, Section V examines the
overall evidence in the proceeding on the relative magnitudes of
promotional value and displacement from internet streaming of sound
recordings. Section VI examines the evidence as to the reasonableness of
the agreements put forward by RIAA as benchmarks. Section VII
discusses the testimony of Dr. Nagle, and Section VIII considers the
relevance of the information in the business projections produced by
webcasters. Section IX addresses the economic consequences of the fee
proposal put forward by RIAA. Section X concludes with consideration of -

a few issues related to the licensing of ephemeral copies.

The main conclusions of this rebuttal testimony are:

* Economic analysis of the incentives underlying the willing
buyer/willing seller negotiation tells us that the value of the
sound recording performance right is unlikely to be greater than
that of the musical work performance right.

* Analysis of data relating to the use of previously existing sound
recordings and musical works in movies and TV programs,
based on over 700 songs and over $20 million in royalty
payments, demonstrates conclusively that competitive markets
value sound recordings no more highly than musical works.

* Irestate my fee model to facilitate direct comparison to the RIAA
fee proposal. Updated data do not change the conclusion that
the over-the-air musical work fee per performance is $.00020.
Conservatively adjusting this fee for the promotional value
differential between sound recordings and musical works



produces a fee per performance for webcasters of $.00014.
Multiplying this per-performance fee by 15songs per hour for
webcasting yields a webcaster fee per listener hour of $.0021.

For simulcasts/rebroadcasts, the likely influence on willing
buyer/willing seller negotiations of the zero royalty rate for the
same programs over-the-air, combined with the lower likelihood
of displacement, suggests a lower rate. | had previously
concluded that the range of reasonable rates was from 40% to
70% of the over-the-air musical works rate. I propose that the
Panel use the lower end of this range (40% of over-the-air) for
simulcasts/ rebroadcasts, producing a per-performance fee of
$.00008. Multiplying by the average of 12 songs per hour on
over-the-air music station yields a fee per listener hour of
$.0010.

Examination of licenses for performance of musical works on
the internet confirms the validity of my reliance on over-the-air
performance royalties. Although less information is available,
what information there is indicates that musical work rates on
the internet may be slightly higher than, or much lower than,
musical work rates for over-the-air radio.

There is good evidence of significant promotional value for
sound recordings on over-the-air radio, and this value is greater
for sound recordings than for musical works. The available
data indicate that promotional value also exists on the internet,
and is larger than the effect of displacement of CD sales by
internet performances. RIAA’s evidence on displacement
consists entirely of fears about the future and unsystematic,
unquantifiable anecdotes. :

The evidence indicates that the 26 agreements put forward as
benchmarks by RIAA do not reflect willing buyer/ willing seller
valuations, but rather the market power of RIAA in the presence
of incomplete information, licensees’ concerns about time
pressure and uncertainty, bundling of the statutory rights with
other valuable considerations, and willingness to pay above-
reasonable rates to avoid large legal fees associated with
securing uncertain rates through the CARP.

Most of the 26 licenses are of trivial economic significance, and
these licensees are not comparable to those seeking the
statutory license in this proceeding.
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* Even putting aside issues of reasonableness and comparability,
the RIAA benchmarks do not support their fee proposal. The
proffered benchmarks show no significant economic activity
corresponding to 15% of revenue. The vast majority of royalties
collected on a per-performance basis are based on a royalty rate
one-eighth as great as that proposed by RIAA in this
proceeding.

* The superficial flexibility offered by the RIAA fee model is
illusory. Their per-performance model is 20 to 100 times as
expensive as their percent-of-revenue model.

* A recent report by the Copyright Office confirms the validity of

my analysis of the relationship between fees for ephemeral
copies and fees for performances.

11. EQUIVALENCE OF MUSICAL WORK AND SOUND
RECORDING DIGITAL PERFORMANCE RIGHT
MARKET VALUES -

A. Implications of the willing buyer/willing seller teist

To understand whether the willing buyer/ willing seller outcome for
sound recordings would be the same as that for musical works, we must
analyze how both buyers and sellers would approach a negotiation over
blanket licenses for non-subscription digital performance rights. In both
cases, we can analyze how the “willingbuyer” (potential licensee) and the
“willing seller” (potential licensor) would approach these negotiations. If
both the buyers and the sellers would be approaching these negotiations
from economic positions that are similar with respect to musical works
and sound recordings, then there is no economic basis for concluding

that the market values for the two rights would differ.



1. The buyer side of the negotiation

The value that buyers put on the right of public performance of
both musical works and sound recordings is derived from the value that
they expect to realize by making public performahces of music. In order
for the buyers’ valuations of the two rights to differ, it_ would have to be

the case that there is some distinction in the manner or extent to which

‘each right facilitates such performances. But no such differences exist.

Buyers need both the sound recording and the musical work
performance rights in order to make public performances. This means
that each right is worthless to the buyers unless they also procure the
other right. Conversely, once both sets of rights are procured, they each
contribute symmetrically to the generation of the value through public
performance. Because of this symmetry and mutual necessity, the
bﬁyers’ “willingness to pay” for each right will be derived in the same way
from the value that the buyers expect to derive from making
performances. Hencé, there is no difference in the buyers’ “willingness to
pay” for the musical work performance right and the sound recording
performance right. Going into negotiations over either right, the buyers
will be in the same position.

Note that it is important for this analysis that we are analyzing, in

each case, blanket licenses for substantial portions of the repertoire.!

' As discussed in my direct testimony, the appropriate economic interpretation of the

willing buyer/willing seller test is that of a hypothetical competitive market. We can
think of this market as being one in which competing non-exclusive licensors each
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For some specific sound recording or musical work the user may value
one more than the other. If licensing were done on a performance-by-

performance basis, and I want to broadcast Frank Sinatra singing “As

Time Goes By,” it could be that what I really want is a Sinatra

performance, or it could be that what I really want is that particular
song. Depending on my preference, if the owner of Hoagie Carmichael’s
copyrights refused to give me the musical work performance right, I may
well decide to play some other Sinatra sound recording. On the other
hand, if the owner of the sound recording right refused, I might use some
other recording of the song. So for this particular sound

recording/ musical work combination, I might value the musical work
more, or I might value the sound recording more.

At the blanket-license level, however, I do not have the choice to
substitute a different sound recording or a different musical work.
Whatever | broadcast, it must contain both a musical work and a sound
recording.? As long as I am negotiating for blanket rights to each, they

are both essential and I would value them equally.

offer essentially the entire repertoire, or, alternatively, one in which competing
licensors each offer blanket licenses for,substantial portions of the repertoire.

This statement is not strictly true, because there are some musical works and some
sound recordings for which permission is not needed. On the musical work side, 1
could try to find Sinatra singing a song that has fallen into the public domain.
Conversely, Sinatra’s pre-1972 sound recordings do not carry the right to control
public performances. But as long as many of the performances that I wish to make
require both rights, I will need a blanket license covering both musical works and
sound recordings.
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2. The seller side of the negotiation

The sellers of each right afe not the same, but each comes to the
hypothetical table from a similar position. In each case, the costs of
producing the underlying intellectual property are sunk. Further, in
each case, these costs (including compensation for the risks incurred)
are covered by revenues earned in other markets. In the case of sound
recording rights holders, these costs are covered by CD sales.3 In the
case of musical work rights holders, the costs are covered by 'the
combination of mechanical royalties and over-the-air performance
royalties. The digital performance royalty is incremental to this
substantial revenue base in both cases. Finally, and most important,
there is no incremental cost imposed on either the musical work or
sound recording licensor by virtue of making the underlying intellectual

property available for digital performance.4,5 In such a situation,

3 Altschul, Transcript at 872-873; Katz, Transcript at 1051,

4 There is evidence, discussed further below, that allowing digital performances

actually increases the licensor’s revenue in other markets, via promotional value.
This would imply that the incremental cost is actually negative, and the licensor’s
minimally acceptable outcome would be a negative royalty, i.e., a payment from the
licensor to the licensee. Altemnatively, if it were believed that digital performances
displace sales of CDs, this could be thought of as an incremental cost of the digital
performance license, which would result in a minimum acceptable royalty greater
than zero. As explained further below, the possibilities of promotion and
displacement may lead to adjustments that have to be made to the otherwise
equivalent values of sound recordings and musical works. Thus the argument in
this section should be understood as establishing equivalence in the value of musical
works and sound recordings before any consideration is given to either promotion or
displacement.

Altschul discussed Warner Bros. Record’s expenses at length in both his written and
his oral direct testimony. None of the costs he mentions, however, pertain to
webcasting. (Altschul, Transcript at 805-82 1, and Direct Written Testimony of David
Altschul at 14-21). Additionally, Katz and Himelfarb were both unable to identify



economics tells us that both the sound recording and musical work
rights holders would approach this hypothetical negotiation for the
performance right in the same way: they would recognize that there is
no incremental cost to supply this market, and would simply hold out for
as much of the user’s overall performance value as they can get..6

Note that this analysis does not in any way suggest that the zero-
incremental-cost of the right being transferred would lead to a zero
royalty. Quite the contrary, intellectual property with zero incremental
cost ié routinely licensed at positive royalty rates. With respect to both
musical works and sound recordings, we have a buyer (potential
licensee) with some maximum willingness to pay which is derived from
the value to the buyer of the performances, and we have a seller with a
minimum willingness to accept equal to the zero incremental cost. The
economics of bargaining, as well as common sense, suggests that the
parties will reach agreement at some point in between. Economics
cannot really tell us where in the interval between the buyer’s maximum
royalty and the seller’s minimum royalty the parties will come out. It will

depend on the stubbornness, negotiating skills, and perhaps bladder

additional costs specifically associated with webcasting under the statutory license.
(Katz, Transcript at 1045- 1046; Himelfarb, Transcript at 2868).

. It is possible that at some future date it will cease to be the case that the cost of
making sound recordings is covered by CD sales, and that digital performance
royalties are no longer incremental. But there is no evidence in this proceeding that
anyone anticipates such a dramatic transformation of the marketplace during the
time period at issue here. (Katz, Transcript at 1034-1035, 1104). Griffin actually
states that there is a possibility of an increase in sales in the short run for less well
known artists. (Griffin, Transcript at 1588-1589).



control of the parties. These factors combine with the going-in
valuations of the parties to determine the outcome. And because these
going-in valuations on both the bu}"er’s and seller’s sides are the same
with respect to musical works and sound rccordings, there is no reason
to expect that the outcomes would be higher for one or the other.

Because the minimum acceptable royalty for the licensors of both
the musical work and the sound recording is zero, and the likely result of
bargaining is an agreement somewhere between this zero valuation and
the buyer’s valuation driven by the value of performances, the outcome of
the hypothetical negotiation depends, in effect, only on (1)the value to
the buyer of the right to perform publicly, and (2)the fraction of that
value that ends up, through negotiation, passing to the musical work
and sound recording licensors. Again, ﬁnless there is some systematic
difference between the negotiation skills of the respective licensors, there
is no reason to Believe that one or the other of these will constitute a
larger share of the overall performance right.

The notion that parties that jointly create value will split that value
equally is also confirmed by the very statute under which this proceeding
occurs. Thejoint interest of the record label and the recording artist in
the sound recording itself is analogous to the joint contribution of the

sound recording and the musical work to a public performance. Fufther,

-there is no evidence that the magnitude of their original contributions to

the underlying CD are the same. Yet Congress deemed that the labels
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and artists should split the sound recording digital performance royalty
equally, i.e., that the value of the artist’s contribution should be deemed
equal to the value of the record label’s contribution, just as I have

suggested that the value of the sound recording and the musical work

are similar.

B. Other issues pertaining to the relationship between sound
recording and musical work valuations

1. Dr. N :igle’s approach to valuation confirms the
equivalence of sound recording and musical work

The view that the value of the sound recording pérformancq right is
driven entirely by the value to the buyer of making performances
provides the foundation for the analysis undertaken by Dr. Nagle. As
explained further below, I believe that Dr. Nagle’s analysis is not
informative as to the value of the sound recording performance right
under the willing buyer/willing seller test. But I find it interesting,
nonetheless, that in attempting to determine the value of the sound
recording performance right, Dr. Nagle édopted a framework that is
predicated on the assumption that the licensor of sound recording
performance rights would approach thi;s licensing on the basis of zero
incremental cost, so that the value of the right is driven entirely by the
valuation of the potential licensee.7 That is, Dr. Nagle’s analysis made no

reference to, and drew no inferences from, the costs or risks incurred by

7 See Nagle, Transcript at 2561.
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the record labels in creating sound recordings. He looked only at what
the right of public performance might be worth to the licensees.

There is nothing about this analysis that would be in any way
different if the question were the value of the musical work performance
right.8 Thus, if Dr. Nagle’s analysis is at all relevant to the question of

valuing the sound recording performing right, it follows as a matter of

~ simple logic that (1)the costs and risks incurred by the producers of

sound recordings are irrelevant to the valuation (since they did not enter
in any way into Dr. Nagle’s analysis),and (2)the market valuations of
sound recordings and musical works are likely to be similar (since Dr.
Nagle’s analysis would apply just as well to musical works as it does to.
sound recordings).
2. The irrelevance of the “relevantmarket” test

Professor Wildman’s observation that sound recordings and
musical works compete in different markets is true, but does not
undercut this analysis.? Indeed, in the sense used by Wildman (markets
defined for the purpose of antitrust analysis), there are four distinct
markets that have been discussed in relation to the value of sound

recordings and musical works. These are: (1)the market for sound

8 Nagle, Transcript at 2659-2661. As explained above, the available alternatives for

the two licenses are no different ~ both licenses are necessary.

 Direct Written Testimony of Steven S. Wildman at 10-11; Wildman, Transcript at
3336-3337. Although Wildman states that musical works and sound recordings
“trade in different markets,” he recognizes that “You can’t produce a sound recording
by taking more work and less performance or less recording or vice versa. They both
have to be there.”

11



recordings embodied in CDs; (2)the market for the musical wofk
mechanical rights necessary to reproduce and sell the CDs; (3)the
market for the right of public performance of sound recordings by digital
means; and (4)the right of public performance of musical works by
digital means. It is certainly true that (3)and (4)are distinct markets, in
the sense that the right of public performance of the sound recording is
not a substitute for the right of public performance of the musical work,
or vice versa. Indeed, as ] have emphasized, you need both. At the same
time, (1)and ( 3 Jare also not the same market. Having the CD, or even
the right to copy the CD, is not a substitute for the right of public
performance, or vice versa. They are distinct markets, and must be
analyzed as such. »

Similarly, my conclusion above that the sellers of musical works
and sound recordings come to the hypothetical negotiations with the
same cconomicrposition does not depend on their being in the same
market. They are not, but I have analyzed the conditions underlying
each of tﬁese two distinct markets and shown that these conditions are

the same.

3. Relative valuation of sound recordings and musical works
in other countries

In my direct testimony, I noted that the value of sound recording
performing rights, in those countries that recognize such rights, is

generally no greater than the value of musical work performing rights in

12



those same countries. The Rebuttal Testimony of Professor William
Fisher further analyzes the treétment o sound recording and musical
work performing rights in other countries, in order to determine whether
the relationship between the valuations of the sound recordings and
musical works might be due to different legal regimes governing the

valuation of the two different rights. His analysis confirms the general

~ conclusion that, in those countries where the legal regimes covering the

two rights are equivalent, sound recording performances are generally
valued at or below the level of the musical work performances.
4. Artist versus composer

There has been some discussion in this proceeding of how
potential listeners typically search for the music they want to hear and
how the services identify the music the user is listening to.1® While it
appears that search engines typically do not provide the ability to search
for particuiar composers (and the composer is typically not identified
along with the rest of the information provided to the user while
listening), this does not in any way imply that listeners do not value the
musical work.1? The typical service does identify and allow one to search

for a particular song by name.1? The song embodies the musical work,

10 Mclntyre, Transcript at 5032-5034; Roy, Transcript at 7297-7298; Moore, Transcript
at 7488; Juris, Transcript at 7098-7099.

11 The rebuttal testimony of Michael Fine supports the conclusion that music
consumers value musical works at least as much as they value the artists who
perform them.

12 Wise, Transcript at 4182-4183; Pakman, Transcript at 4376; Juris, Transcript at
7098-7099.
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and is .in fact what 1s covered by the musical work copyright. The fact
that people do not typically search by composer is no more relevant than
the fact that they do not typically search by record label. The song is the
musical work, just as the artist represents the sound recording. Hence
the prevalence of both the ability to search by song title, and the ability
to search by artist name, in fact reflects the underlying symmetry of

contribution of the sound recording and the musical work.

C. What can we learn about the relative value of sound
recordings and musical works from the markets for CDs and
mechanical royalties? '

RIAA argues that making CDs is a costly and risky business, and
that their costs and risks are greater than those incurred by composers
and publishers.!3 As explained above, this proposition, even if true, is
irrelevant to the hypothetical negotiation in a different market over the
digital performance rights, because: the costs and risks in that different
market are all sunk; they are incurred with the expectation of being
recovered in the CD market; and, in any event, there is no incremental
cost to the sound recording rights holders associated with making the
sound recordings available for digitalbérfonnance.” For this reason,

even If it were true that it costs more or is riskier to make sound

13 Direct Written Testimony of Charles Ciongoli at 2; Ciongoli, Transcript at 1150-1156;
Katz, Transcript at 998-1001; Direct Written Testimony of Steven S. Wildman at 12-
13; Wildman, Transcript at 3363-3368.

14 Altschul, Transcript at 805-821, and Direct Written Testimony of David Altschul at
14-21;Katz, Transcript at 1046; Himelfarb, Transcript at 2868,

14



recordings than to make musical works, it would not change the
proposition, recognized by Nagle, that these costs and risks do not affect -
the market price for the digital sound recording performance right.15

But even if the costs and risks in the CD market were somehow
relevant, the evidence in this proceeding does not support the
proposition that the costs and risks are greater on the sound recording
© side.

As for risk, the conceptually appropriate question is not whether
any given album is a risky proposition, but rather whether the overall
business of making albums is risky. Record companies have a portfolio
of artists and albums, and their cash flow and profits depend on the
sales from that portfolio. The fact that most albums do not make money
is no more informative than the fact thét most songs written by
composers do not make significant money. RIAA has presented no
evidence that the profits of recording labels are any more volatile or
uncertain than those of music publishers.16

With respect to the magnitude of the investments made, RIAA has

not made a case that the investment in creating sound recordings

15 Nagle, Transcript at 2672-2673.

16 [[In fact, Altschul testified to the fact that in general, Warner Bros. Records is
profitable and that the three years presented in his direct written testimony and in
RIAA Exhibit No. 002 DR are unrepresentative, and that Warner Bros. Records
realized profits of approximately $20 million in 2000. (Altschul, Transcript at 829,
843-844). Additionally, Altschul stated that even in the years presented in his
exhibit when Warner Bros. Records was unprofitable, Wammer Music Group was
profitable. (Altschul, Transcript at 829-830).]] :
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exceeds the investment in creating musical works. The main input into ‘
the creation of musical works is the composers’ time, which is very
difficult to value for a giVen composer, and even more difficult to
aggregate across the body of composers. The particular cost figures put
forward by RIAA may seem substantial, but they do not establish an
investment greater than that necessary to create musical works.1?

There has also been evidence in the proceeding regarding the
average.proﬁts earned by a record company on the sale of CDs, relative
to the mechanical royalties earned by composers and publishers on
CDs.!8 This comparison is somewhat difficult to interpret, because the
mechanical royalty is limited by statute. But even in the absence of this
statutory constraint, the larger compensation for record companies
relative to composers and publishérs from the sale of CDs does not '
demonstrate that their costs are greater, or that the value of the sound
recording exceeds that of the musical work.

As discussed in my direct testimony, composers and publishers

earn substantial royalties — approximately $340 million per year - from

17 RIAA purports to establish that record labels’ investments exceed those of music
publishers. (Direct Written Testimony of Charles Ciongoli at 2; Ciongoli, Transcript’
at 1150-1156; Katz, Transcript at 998-1001; Wildman, Transcript at 3363-3368;
Direct Written Testimony of Steven S. Wildman at 12-13). But publishers represent
only part of the investment that creates musical works. There is no evidence in the
proceeding regarding the value of composers’ contributions to the creation of musical

works, and the royalty-sharing rules between composers and publishers do not’

demonstrate their relative contributions any more than the 50/50 split of royalties
decreed by Congress between record labels and artists represents their relative value
contributions to the creation of sound recordings.

18 Katz, Transcript at 1059.
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over-the-air performances.19 The royalties from over-the-air blanket
licenses are distributed to individual composers and publishers in
proportion to the frequency with which their musical works are, in fact,
played on the radio. And a song is not played on the radio to any
significant extent until it appears on a CD. This means that when a
composer agrees to have her song on a CD, she generates the possibility
of a significant future royalty stream. Conversely, a publisher who holds
out for a high mechanical royalty on a particular CD risks not being on
the CD, and hence losing a significant future revenue stream.2? In effect,
because incorporation into the CD is a necessary condition for access to
the large pool of over-the-air royalties, owners of musical work
mechanical rights are‘ likely to agree to transfer those rights at rates well
below their underlying value. For this reason, the overall average
relationship between record company profits and mechanical royalties
cannot be ﬁsed to infer the relative magnitude of investment in each, or

the relative value of musical works and sound recordings.

19 Direct Written Testimony of Adam Jaffe at 45-46.

20 Katz, Transcript at 1005: “A music publisher’s main source of income derives from a
recording by an artist. Once that recording is done, they can get income from
different streams and performance or reproduction. But if you are a music
publisher, you have got to get your song recorded, otherwise it doesn’t actually have
much worth.”

17



111. MARKET EVIDENCE ON THE RELATIVE VALUE OF
MUSICAL WORK AND SOUND RECORDING RIGHTS
The previous section summarized the stfong conceptual argument
why the vcompetitive market value of sound recordings shouid be
comparable to that of rﬁusical works in incremental licensing markets.
In this section | 'show that this prediction is overwhelmingly verified by
empirical data on the competitive market prices at which license rights

covering sound recordings and musical works are purchased.

A. The competitive market for the rights to reproduce sound
recordings and musical works in movies and television

The U.S. does not generally recognize a right of public performance
in sound recordings, so it is ﬁot possible to make a direct comparison of
musical work and sound recording performance royalties in a competitive
market. There are, however, circumstances in which the market does
value rights related to sound recordings and musical works, where the
right at issue is not a performance right, but & an incremental right in
the sense discussed above., In particulér, when a pre-existing sound
recording is incorporated into a motion picture or television program, the
prbducer must secure thé right to repréyduce both the sound recording
itself and the underlying musical wérk for this purpose.

The economic incentives underlying the determination of these
royalties correspond to those dgscribed above, namely that the buyer

needs both the musical work and sound recordingv rights, and the

18



licensors of both the sound recording and musical work rights face zero
incremental cost in conveying the right in question. Further, the
markets in which these rights are purchased are competitive, because
payments for each song are negotiated separately, and producers have
access to multiple sound recordings and multiple musical works.
Thereforé, these markets provide a strong empirical test of my conclusion
that the valuation of sound recording and musical work performance
rights should be similar.

The right that is necessary in order to use an existing sound
recording in a motion picture or television episode is generally called a
“masteruse right,” while in the casé of the musical work, this right is
referred to as the synchronization, or “synch”right (becausethe audio
musical work is “synchronized” with the video). Economic analysis of the
incentives underlying the bargaining for the acquisition of these rights is
exactly the same as the analysis above regarding performance rights,
except that the negotiation occurs on a song-by-song basis rather than a
blanket basis. The movie producer will have some maximum willingness
to pay to use the song; she needs permission from both the sound
recording cbpyright holder and the musical work copyright holder. Each

of the two copyright owners, meanwhile, faces no incremental cost in



allowing the sound recording or musical work to be incorporated into the

movie.2!

In the case of any specific song, the producer may care about

getting a particular performer, or may care about getting a particular

song, so that for any single song the payment for the sound recording
may be greater than that for the musical work, or vice versa. On
average, however, if my analysis of the underlying economics applies, the
two should be approximately equal.?2

There are not, to my knowledge, any public data sources that
report fees paid by movie and television producers for master use and
synch rights. I have been able to obtain, from three of the five largest
major Hollywood studios, data on the fees paid for these rights in a

substantial number of recent productions of these studios. These data

21 When the movie is shown in theaters, a public performance also occurs. There is no
right to control the public performance of the sound recording. With respect to the
musical work, there is a right to control public performance, but the ASCAP and BMI
consent decrees (followingantitrust litigation in the 1940s) prohibit the performing
rights organizations from charging a separate fee for the right to perform the musical
work in United States movie theaters. Consequently, a synch license for a theatrical
movie typically also conveys a right to perform the song in U.S. movie theaters.
From an economic perspective, the synch right and the master use right are
equivalent in terms of the economic activity they allow to occur: they are both
necessary and sufficient in order to make the movie and show the movie in theaters.

22 With respect to both the synch right and the master use right, there are issues of
values derived from other markets that could conceivably affect the royalties. In the
case of the sound recording, incorporation in a hit movie could stimulate CD sales.
In the case of the musical work, successful movies may eventually be shown on
television, which would generate additional performance royalties. In both cases,
these additional revenues would be highly uncertain, because few movies are
successful enough to generate significant impacts of this sort, and in terms of the
comparisons above these two effects offset each other. On balance, there is no
reason to believe that these potential effects would have a major impact on the
conclusion that the sound recording and musical work rights have similar values.
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were derived from the accounting records of the companies. In order to {
ensure that reported fees repreéent competitive market conditions, I have 7.
excluded transactions that were not “arm’slength,”’ where other services %
or rights were bundled with those of interest, or where the sound b
recording and musical works right were owned by the same i)arty, and %
songs that were written or rerecovrded‘ for the production in question.?3
Figure 1 displays the results for motion pictures from the three 3
studios. For competitive/ confidentiality reasons and concerns of the 3
studios, the three studios are referred to as Studio A, Studio B, and 4

Studio C. After the exclusions described above, I have data for 423 \q

songs in 30 different movies, representing licenses issued by ~ Yy
of publishers and . . of record labels, and comprising total  \7_
payments for these rights of about mnillion. As expected, for any 13

given song, or even for any given movie, there is some variation, with the I\
royalties for the sound recording right sometimes being greater and the L
royalty for the musical work right sometimes being greater. For example e
the ° master”of Stevie Ray Vaughn’s performance of Texas Flood was -z
licgnsed at’ while the syixcﬁ right was licensed for NES
On the other hand, the publisher of the song Anticipation received a | %

synch license fee of *, while the master recording (by Gefkens) 2O

23 Inclusion of these transactions in the analysis would not change the conclusion that
the sound recording is valued, on average, at slightly less than the musical work.
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was licensed at ™ The data nonetheless reflect that the synch \
and master use fees, in the vast majority of instances, are identical. 2

* Interestingly, in some cases the holder of the musical work >

copyright agrees to a fee, but insists on a “most favored nation” (“MFN™) ™t

provision that ensures that, if the studio agrees to pay more for the <
corresponding master use right, the synch right payment will be ~
increased toA make them equal. Conversely, sometimes the sound E
recording copyright owner insists on MEN treatment vis-a-vis the =

&

corresponding synch right. Such insistence on parity, in both directions,

obviously suggests that copyright holders believe that the two rights

should be valued equally. o \
Indeed, equality is what the data show. On average, the payments ‘72

for the sound recording are slightly less than those for the musical work, ™

with the sound recording payments equal to of the musical work /44
payments for Studio A, - fof Studio B, and - for Studio C. Y
But the overall tendency towards approximate equality is Vs
unmistakable.24 ks
Figure 2 displays the data for television. I have data for 7 B
television series/films produced by Studio A and Studio B during a in
2D

recent production season.?5 The episodes in these series contained 288 =-

24 Although the phenomenon of MFN clauses in one direction or the other is not
uncommon, it is not necessary to the result. The same finding of approximate
equality holds if the songs with MEN clauses in either direction are excluded.

% The situation with respect to performance rights for television shows is slightly
different than for movies. Again, the sound recording does not carry a right to
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songs (after excluding those with possibly non-competitive market rates, \
as explained above) for which a little over “in royalties was 2
paid. Again, the conclusion is crystal clear: the sound recording is
worth, if anything, slightly less than the musicai work.

These data confirm the validity of my conceptual analysis of the
economic incentives underlying bargaining for sound recording and
musical work rights licensing with a lack of ambiguity that is rare in
economics. There is simply no room for debate. Whatever one may
believe about the relative cost or profitability of making CDs or writing
songs, when the sound recordings embodied in those CDs are licensed
for later use, the evidence is overwhelming that the value of the sound

recording right is no greater than the value of the musical work right.

B. Summary of discussion of fundamental symmetry of sound
recording and musical work performance right valuations

If the concept of value to be applied is the willing buyer/willing
seller test, the evidence is overwhelming that the overall value (i.e., before

any consideration of the impact of either promotional value or

control public performances, while the musical work does. In this case, the
performing rights collectives do collect the royalties for public performances, in a
manner analogous to the royalties for over-the-air radio performances that I have
discussed previously. The fact that the incorporation of a song into a TV show
creates an opportunity for a musical work performance royalty, but no opportunity
for a sound recording performance royalty, might lead one to expect that the
competitive price for the “synch right would be reduced. There is, however, no
evidence of such a tendency in these data. The performance royalties for musical
works depend on the number of performances, Since these musical works are single
songs used in a single episode of a TV program, the number of performances may
not be large. Of course, the possibility of such additional payments for the musical
work (butnot the sound recording) only strengthens the conclusion that the overall
value of the sound recording is no greater than that of the musical work.
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displacement of CD sales) of digital sound recording performance rights

is no greater than the value of musical work performance rights:

* Economic analysis of the willing buyer/ w111mg seller negotiation
tells us:

(1that the licensor’s costs would be irrelevant, and that the
outcome would be a royalty equal to some fraction of the
buyer’s valuation;

(2)that the buyer’s valuations of the sound recording and
musical work performance rights would be identical;

(3)that there is no economic or legal reason why the fraction of
that value conveyed in the royalty to the licensor would differ
as between sound recordings and musical works; and,
therefore

(4) the outcomes of the two negotiations are likely to be similar.

* Dr. Nagle’s analysis of the value of the sound recording
o performance right is predicated on the principles listed in the
| O previous bullet, and hence confirms the equivalence of the sound
recording and musical work performance right values.

* No arbitration panel or similar body that has explicitly examined
the question of the relative value of sound recording and musical
work performance rights has ever concluded that the sound
recording should be valued at a greater rate. In contrast, the
digital-cable CARP in the U.S. and the Copyright Board in Canada
explicitly considered this question and determined that the values
should be the same.26

¢ There is no evidence in this proceeding of any market in which

- sound recording and musical work rxghts are valued in a 51tuat10n
incremental to their original creation, in which the sound
recording is valued more highly than the musical work, let alone
valued at a rate some 5 to 20 times that of the musical work.

% See Jaffe Rebuttal Exhibit 4, Report of the Copyright Arbitration Royalty Panel,
Docket No. 96-5 CARP DSTRA, at § 169 (November 28, 1997);Jaffe Rebuttal Exhibit
S, Decision of the Copyright Board of Canada, Public Performance of Sound
Recordings 1998-2002, August 13, 1999, at 32. In other countries, the relevant
authorities implicitly came to the same conclusion (or the stronger conclusion that
. the sound recording is worth less than the musical work) by assigning equal or lower
( values to the sound recording than were assigned to the musical work.
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* Data from hundreds of songs, in dozens of movies and television
programs, representing licenses issued by hundreds of publishers
and record companies and involving tens of millions of dollars of
royalties, prove conclusively that competitive markets value rights
derived from sound recordings no more highly than the analogous
rights derived from musical works.

IV. THE FEE MODEL

A. Structure of the fee model

In my direct testimony, I explained that the best way to develop the
reasonable royalty fee is on the basis of the extent to which performances
are actually made. Iused one hour of broadcast heard by one person (a
“listener hour’’)as a basic unit of the extent of performances made. I
also derived a model based on one person hearing a single song (a
“listener song”)that | suggested should be available as an alternative for
those streamers whose programming contained significant amounts of
time with no sound recordings for which performance royalties are owed.

In its fee proposal, RIAA has proposed that one fee option be based
on the number of “performances,” defined to be equivalent to the concept
that I had labeled the “listenersong.” In order to avoid confusion, and to
focus the debate on the issues on which we differ rather than on’
potentially distracting issues of nomenclature, in this report I will .accept
the RIAA designation of the “performance”as the basic fee unit, and
recast my fee model based on that concept of performance. This
restatement of my approach is conceptually equivalent to the analysis

that I had previously performed, but will, I believe, assist the Panel in
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understanding the similarities and differences between my approach and
that of RIAA.

In my previous analysis, I calculated the average fee paid by over-
the-air broadcasters per listener hour, and used that listener-hour fee as
the basis for a proposéd fee for internet streamers. I also calculated the

average fee paid by over-the-air broadcasters per listener song, and

v suggested that this be an alternative model available to some streamers.

To emphasize the point at which my approach can be looked at in
parallel with that of RIAA, I can reverse this order of derivation, starting
first with the fee per performance (listener song) on over-the-air radio,
and then constructing the fee per listener hour from the per-performance
fee.

As explained in my direct testimony, there is considerable beneﬁt‘
in terms of calculational ease to using data on Aggregate Tuning Hours
(“ATH”). The number of annual ATH can be readily calculated going
forward for most streamers. This number corresponds to annual listener
hours,v which is why I had based my previous model on that concept.
Although I now propose to derive the basic fee benchmark on a per-
performanée basis, the availability of ATH information makes it highly
dﬁ;sirable to formulate the performance-based model so that it can be
calculated on the basis of ATH. This greatly reduces the data-collection
burden, with the added benefit that the royalty is based on widely used

numbers that are collected for other purposes.
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To derive fees based on ATH from the fee per performance, I
propose allowing streamers who choose to do so to base their royalty
payments on ATH, combined with an estimate of the averége number of
songs per hour that corresponds to their category of streaming activity.
For broadcast streamers with music formats, the ATH fee would be the
fee per performance, times 12 songs per hour, the approximate average
for music stations in my over-the-air database.27 For webcasters, the
ATH fee would be the per-performance fee times 15 songs per hour,
which appears to be a typical number for webcasting.28 Stations who
choose not to utilize these typical or average songs-per-hour figures (e.g.,
news/ talk/ sport stations, mixed-format stations, or religious talk
stations with limited music) would base their license payments on some
reasonably reliable method for estimating the actual number of songs per
hour in their streaming.

In my direct testimony, I suggested that the option of paying based
on performances (listener song) rather than on the basis of listener hours’
be limited to those streamers with fewer than 7 songs per hour. This
was to prevent creating incentives for streamers with between 7 and 12
songs per hour choosing the listener-song model, and thereby

undermining the validity of the average. The experience of attempting to

27 This is a conservative assumption. The sample of stations in the fee model averaged
slightly greater than 11 song detects per hour.

28 Wise, Transcript at 4240.
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estimate actual songs per hour for some stations, combined with the
proposal by RIAA of a per-perfoﬁnance fee, has convinced me that sucha
limitation is unnecessary. 1 believe that the cost and difficulty of
constructing an actual estimate makes it unlikely that any station in the
7-12 songs-per-hour range would bother to try to estimate its actual
songs per hour.29

In essence, what | have done is to reproduce the previous model,'
but to derive the fee per hour from the fee per song, rather than vice
versa. I believe that this simplifies the model, and makes it more directly
comparable to the RIAA proposal. Substantively, the results are
approximately the same as before for any licensee that chooses to count
the actual number of performances and for broadcast music channels
using the ATH model (because multiplying the per-performance fee by 12
songs per hour approximately reproduces the previous listener-hour
result). For webcasters on the ATH model, the new approach leads to
slightly higher fees than before. This is because the previous approach
assumed that a webcast hour was equivalent to an over-the-air music
hour, even though the webcast hour typically contains more songs. The

new approach would recognize that, at the present time, the evidence

29 My direct testimony also proposed a third option, the *“segmented listener hour”
model. On reflection, I have concluded that this is an unnecessary complication,
because stations such as Comedy Central Radio that have programming portions
free of sound recordings for which perforrnance rights must be obtained can
calculate - the appropriate fee using the per-performance (listener-song) model,
incorporating the extent of programming without feeable performances into their
reasonable estimate of songs per hour.
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indicates that the average number of songs per hour in webcasting
exceeds the average in over-the-air broadcasting, and would increase the

webcasting fee proportionately.30

B. Recalculation of the fee model

At the time of my direct testimony, the most current data available
to me on over-the-air broadcasters musical work royalty payments came
from payments made by the broadcasters for the year 2000 on an
estimated basis. As ] explained then, there was no reason to believe that

the final numbers would differ systematically from the payments based

on estimates. Since the filing of my first report, the final reports for 2000

for ASCAP and BMI, and final numbers for SESAC for most stations,

have become available. I have recalculated the fees incorporating this

final information, to check my initial assumption that the estimated

payments would be accurate on average. I also utilized some additional

information that became available to refine my estimates of the number

of songs per hour in various formats.3! The results of the revised

calculations are summarized in Figure 3.

30 There is nothing intrinsic to webcasting that makes the number of songs per hour

31

necessarily greater. If this same model were to be utilized for some future time
period, it would be appropriate to adjust the webcasting songs-per-hour figure to
reflect actual practice at that time.

I updated the Broadcast Data Systems (BDS) songs-per-hour calculation based on
data provided by Mr. Fine as part of discovery in this proceeding. In the average
detects-per-hour data from the spring, each unique station in the dataset was
treated as being tracked by the BDS for the entire year. However, some stations
were not tracked by BDS for the entire year. I recalculated average detects per hour
based on the actual number of weeks each station was tracked by BDS. In addition,
I excluded Mexican and Canadian stations. These adjustments had a small effect on
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I requested from the radio station groups updated data that
reflected the fees owed by statidn based on 2000 yeaf-end revenues.32
As expected, for some stations, fees increased as compared to the fees
reported to me in the spring, and for some stations, fees decreased. But
in aggregate, the year-end fees paid to ASCAP, BMI, and SESAC were
very close to the figures that were reported to me in the spring. In
addition to updating the payments made by stations in my calculation; I
have also included additional stations for which I now have complete
data. IfI did not have complete performing rights organization fee data
as part of the most recent data production, I used the best available
information on the stations’ fees, that is, the data on fees that they
reported to me in the spring of 2001.33

In total, 1relied on data from 872 radio stations representing over

$143 million in fees paid to ASCAP, BM], and SESAC.3* The fee per

the figures that I utilized for songs per hour for different formats, slightly increasing
the average songs per hour.

32 The timing of my last report made it impossible for me to use data based on year-end
revemie. Radio stations make payments throughout the year to ASCAP and BMI
based on revenues earned in the prior year plus an inflation adjustment. In April of
the following year, stations file an “annual report,” summarizing year-end revenues,
and calculate a fee based on that revenue. Stations compare this fee with payments
made, and “true up” their accounts. If the estimated payments were greater than the
fee owed, the station gets a refund. If the estimated payments were less than the fec
owed, the stations make an additional payment. These “‘true-up” payments were not
reflected in the data I used in the spring.

33 For 74 stations representing less than $7.5 million that were included in the 898
stations used in my calculations in the spring, | was missing final data on payments
to one of the performing rights organizations, usually SESAC.

34 As discussed- in my direct testimony, stations were excluded from the per-
performance calculation if I did not have data on the average number of songs per
hour for stations of that format. '
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performance and the fee per listener hour for over-the-air radio stations
are $.00020 and $.0022, respectively, as summarized in Figure 3

These numbers répresent the average fee per listener paid by stations
that represent a significant portion of the total fees paid to the
performance rights organizations for the copyright obligation incurred for

performances of the musical work on over-the-air radio.

. Minimum fee

Wi‘thin a per-performance model, payments to copyright holders
are proportional to the performances of music, and this fee structure
guarantees the copyright owner is compensated for music used. As
discussed in my direct testimbny, this eliminates the concem; expressed
in the legislative history and echoed by Mr. Marks in his direct

testimony,

- *35 Under our model, they will be paid for every performance
made. The only circumstance in which the resulting royalties will be
small is where there are very few performances. I have not seen any
argument as to why, when very few pefformances are being made, itis -

necessary that significant royalties be paid. Indeed, based on this

35 Marks, Transcript at 9389-9390

* Subsequent to the filing of the restricted version of Professor Jaffe's rebuttal
testimony, RIAA requested that additional information herein be designated as
"Restricted” under the Protective Order entered in this procecding. The relevant
information has been bracketed and marked with an asterisk in this document. In
accordance with the Protective Order, the Services reserve the rxght to challenge
RIAA's claimed "Restricted" designations.
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concern alone, it would be appropriate to have no minimum fe;e, sothata
licensee who made no performances would not have to pay any royalties.
Given that the per-performance model protects the copyright
owners from the rights’ being used without appropriate compensation
being paid, the only remaining economic argument for a minimum fee is
that one is necessary to protect the administrator of the fee collection
system from having to service a licensee who costs more to have in the
system than the revenue that it generates. In this context, what is
relevant is not the overall cost of operating the licensing system, but
rather the incremental cost of adding another licensee to that system.
The revenues that are collected by the per-performance model will cover
the overall costs of operating the licensing sysfem. The per-performance
mbdel is, after all, derived from the over-the-air musical works licenses,
which are administered by ASCAP, BMI, and SESAC. Those entities
provide a marketplace benchmark for what it costs to run such a system.
Each of them must process payments, keep track of data, make
distributions — perform all of the functions that Mr. Marks testified
SoundExchange will have to perform.3 These costs are covered by the
payments that are made by licensees who make significant
performances, and indeed each licensee will bear thosé cbsts in

proportion to the number of performances made.

36 Marks, Transcript at 9390-9391.
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To see the relevance of the minimum fee, imagine that, for some \.
reason, I would like a sound recording performance licensé, but I %
actually do not intend to make more than a tiny number of , 2
performances. Now, since [ am making a tiny number of performances, 1
should cover practically none of the overall costs of operating the s
licensing system; those costs are borne in proportion to the number of “
performances, and hence will be covered by the fees paid by others. But ©
by virtue of my taking a license, the operator of the licensing system will ¥
bear certain costs that they would not bear if I had not signed up. They A
will have to add me to their accounting system; they may have to send &
me periodic invoices; they will have to receive, process and depositmy |1
checks. And if I am making very few performances, the revenue thatl 12
generate under fhé per-performance model may not even cover these '™
costs, let alone contribute to the overall system. Hence it is appropriate '“:
that every licensee pay at least enough to cover these incremental costs, <
regardless of how many performances they make. P

RIAA itself has agreed to a license with a minimum fee of - L
On its face, this calls into question the legitimacy of the proposed $5000 %
minimum fee. Conceptually, it is hard to see why RIAA would agreetoa

deal with a minimum if the incremental cost of handlingone - 9.0

more licensee were greater than ™~ 2\
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Just as with the performance fee itself, ASCAP, BMI, and SESAC
provide market evidence of what this kind of minimum fee.looks like. 38
ASCAP’s internet license annual minimum fee is $264; BMTI’s is $259;
and SESAC’s is $150.39 - Clearly, my proposed annual minimum fee of
$250 is in the same range as these fees.

In calculating fees per performance, I totaled the fees paid to each
organization, in order to compare total fees to total performances. With
respect to the minimum fee issue, however, what is relevant is the
minimum charged by any one organization, because each of these
organizations has exactly the same kind of incremental costs associated
with an additional licensee. Each of them must do the accounting, send
the invoices, and process the checks. These costs are not related to the
portion of the overall repertoire that the organization handles, because
they are related to processing the licensee end of the operation, not the
distribution end. In effect, this duplication of processing costs is a minor
inefficiency associated with having multiple collecting organizations.
Thus, using these fees as benchmarks, it is clear that a minimum on the

order of $250 per year represents marketplace experience.

3 1 have noted that it is difficult to use the musical work internet licenses to determine
the appropriate fee per performance, because we have so little experience with
stations operating under these licenses that we cannot measure the fees on a per-
performance basis with any accuracy. This difficulty does not apply to the minimum
fees, which can simply be read off of the license forms offered by each society,

39 See Jaffe Rebuttal Exhibits 1A, 1B, and 1C.
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D. Sensitivity of the fee model

Confirmation based on internet musical works fees. In my
original report, I looked at the fee per listener hour of over-the-air radio
stations rather than on the internet. The standard over-the-air radio
license is based on a percent of revenue. Because it is desirable to have
royalty payments based on performances, I converted the percent of
revenue into a payment per performance.40 As explained in my direct
testimony, I believe that the over-the-air radio royalty is more reliable
than a royalty rate that might be derived from the limited experience with
musical works licensing on the internet.41 In order to explore, however,
whether there is any indication that rates would be much higher if one

SN looked at musical works licensing on the internet, I have undertaken
some analysis of the internet musical works licensing experience.

The standard-form internet license offered by BMI and ASCAP is a
percent-of-revenue model. Although there are some alternative formulas,
the primary fermula amounts to 1.615% of revenue for ASCAP and
1.75% of revenue for BML The standard internet license offered by
SESAC is based on page requests, not revenue. As noted previously,

however, SESAC accounts for a small share of the overall royalty

a0 -

( 41 Direct Written Testimony of Adam Jaffe at 17-18.
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picture.*2 Hence the overall musical works royalty is approxifnately {
3.5%of revenue. In over-the-air radio, the royalties paid .to the three 2
licensing organizations for musical works comprise appr(;ximately 3% of =
revenue. Because the definitions of revenue subject to fee are not * ¢,
precisely the same, these percentages may not be directly comparable.43 <
It is clear, however, even with allowance for the inexact match in revenue
definitions, that the intemet royalty rates as a percentage of revenue are, 7.
at most, only slightly higher than the over-the-air radio rates and much %
lower than the 15% of revenue proposed by RIAA. =
Since the internet is new, there is limited experience with licenses f e
in this medium. However, one webcaster in this proceeding ~ Ly
has signed licenses with ASCAP, BMI, and SESAC. B'ec.ause we have | .
performance-related data, we can convert the fees to equivalent per- A

performance rates. ' ' i

42 Most radio station groups have a license with SESAC that does not use the percent-
of-revenue formula. Examination of the data provided to us suggests that ASCAP
and BMI fees account for greater than 98% of fees paid by over-the-air radio stations.

43 The ambiguity regarding the percent of revenue that goes to musical work
performance rights in over-the-air radio derives from the fact that the licenses are
specified in terms of a “netrevenue’” concept that is calculated solely for the purpose
of the license agreements. The estimate of 3% to 3.5% is derived as follows. BMI
apparently collects 1.35% of gross revenue. See Jaffe Rebuttal Exhibit 3, United
States of America v. BMI, In the Matter of the Application of Music Choice, et al., for
the Determination of Reasonable License Fees; Memorandum and Order, 64 Civ
3787 (LLS),July 20, 2001, at 12. Assuming that ASCAP’s share is comparable, and
SESAC has a small share, this would correspond to 3% of gross revenue. The stated
net revenue percentages are 1.615% for BMI and 1.605% for ASCAP, suggesting that
the total as a percent of net revenue would be about 3.5%.
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Simultaneous listeners. The issue was raised during my oral
direct testimony that data on aggregate tuning hours measure computers
using streams and not the number of listeners to those streams.44 [ am
aware of no data indicating the frequency with which multiple listeners
utilize a single internet stream. 1do not‘have any reason to believe that
the possibility of multiple listeners necessitates any meaningful
adjustment to the fee model.

AQH. Itwas suggested during my cross examination that my
listener-hour fee is not appropriate for the internet because it is derived
from Arbitron AQH, which counts people who listen for 5 or more
minutes during a 15-minute period as having listened for the entire 15
minutes.*> As best as I can determine, Arbitron does not have data on
the frequency with which people listen for more than 5 minutes but less
than 15minutes. As a threshold matter, in terms of aggregate listener
hours, this effect would be offset by those listeners who listen to one or

more stations during a 15 minute period, but do not listen to any one

4+ Jaffe, Transcribt at 6687.
as Jaffe, Transcript at 6678.
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station for at least five minutes and therefore are not counted for having

listened at all. Given this, and the fact that ratings based on AQH are

the standard measure of listening audience throughout the radio

industry, I do not think it is appropriate or necessary to make any
adjustment for this issue. It certainly would not be appropriate to apply

a three-fold adjustment based on the ratio of 15 minutes to S minutes.

This would be right only if every listener stopped listening after 5

minutes (and no listeners ever tuned in for less than 5),which is clearly

not correct.

E. Timing issues

We are not attempting to set fees for all time, just for specific two-

year periods. The statute specifies that rates shall be adjusted every two

years.%6 During that two-year time period, the contemporaneous musical

work fee is a reasonable benchmark for the sound recording rate at that
time. The fact that the formula underlying the musical works rate was
first established in the past does not undermine its validity as an
indicator of the market rate today. Markets must continually deal with
the evolution of prices over time, and tﬁere is no reason to believe that

current prices are distorted because of past prices.

% Congress recognized that the “two-year intervals are based on upon...recognition

that the types of transmission services in existence and the media in which they are
delivered can change significantly in short periods of time.” House Conference
Report No. 105-796 at 86.
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Thus, the fee paid for musical works in 2000 is clearly a valid |
benchmark for fees to be paid for sound recordings in 2000. As was "2,
pointed out in cross examination, in 2000, the fees that the over-the-air >
radio stations paid to BMI were for interim and not final fees.47 The L
interim fees are set at the same level as the last final fees, which were <
subject to negotiations. There is an ongoing rate court proceeding to L
determine BMI final fees at which the radio stations have asked for a 1
lower fee and BMI has asked for a higher fee. The final fees paid to BMI "
could be higher or lower than the current rate of 1.605%o0f revenue, so 1
there is no reason to believe that there is a bias associated with using the |
interim fees.*8 Even if BMI fees were increased the full amount that BMI 1Y
has requested - which is surely higher than what by
the final rate will be — this would change our result by only a small .4 %=

amount.49,50 s

41 Stephen Fisher, Transcript at 7707.

4 In fact, in the BMI rate recently decided in a rate dispute between Music Choice and
BM], the final rate for the cable and satellite services was 1.75% of revenue, below
the 3% of revenue interim fee. See United States of America v. BMI, In the Matter of
the Application of Music Choice, et al., for the Determination of Reasonable License
Fees; Memorandum and Order, 64 Civ 3787 (LLS),July 20, 2001.

49 BMI payments account for approximately 49% of total performing rights organization
fees. So if BMI's final fees were equal to its request, this would imply an upward
adjustment of less than 6% to our fees.
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The 2000 fee 1s clearly conservative when applied to 1999,because
revenues have been rising faster than have audiences.5! Hence the 2000
fee provides a ceiling on the rate for the 1999-2000 time périod.

With respect to 2001-2002, numbers on payments that are to be
made in the future are simply not available. An appropriate approach
would be to use the 2000 rate per performance as the crossover point for
the sound recording, and then adjust that rate going forward (i.e., 2001-
02) on the basis of forecasts of the CPI inflation index.52 Mechanically, I

propose an increase to the fee of 3% in 2001 and 3% in 2002.

F. Different fees for different types of streamers

The Panel requested evidence regarding fees for different types of
streamers. Any such distincﬁons should be made on the basis of a
conclusion that the competitive market value of the sound recording is
different in these different contexts. The mere observation that
differences exist, or that some uses appear to be more valuable to the
users than others, does not demonstrate that the value of the sound
recording itself is different in the different contexts. By analogy, a car
with leather seats and power windows ﬁuay be more desirable and sell for

more than the same car with vinyl seats and window cranks. But that

'S1 Total radio industry market revenue grew 10% from 1999 to 2000 (Duncan’s

American Radio). Audience size remained approximately constant over the same
time period. (Arbitron Radio Listening Trends).

52 The Congressional Budget Office estimated an increase of 3% in 2001 and 2.7% in
2002. (Congressional Budget Office, August 2001, Table 2.2).
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does not mean that the engine in the more expensive car is worth more
than the engine in the second car.

It is clear that the value of an internet streaming services is derived
from much more than just the sound recordings themselves. Indeed, if
all one needéd to derive value from internet streaming were sound
recordings, it would be hard to understand why no one has managed to
make any money in this business, since the sound recordings themselves
have been available to anyone who filed for the statutory license. Thus
the starting presumption should be that the various service offerings that
are being considered differ with respect to the overall package of services
that they offer users, but do not differ with rCSpeét to the value of the
sound recordings themselves.

Consumer influence. Except to the extent that consumer
influence affects the likelihood of displacement, it is not grounds, as a
matter of economics, for a higher fee. People who have fancy stereos do
not pay more for CDs; by the same token, the enhanced value associated
with consumer influence is due to the technology of the webcaster. It
does nét increase the value of the undéﬂying sound recording. Further,
it is possible that consumer influence could increase promotional value;

by allowing consumers to hear music more within a range of their
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think that it is necessary or appropriate to attempt to set different rates 1.

musical preferences, they may be more likely to hear new music that \
they like enough to buy.53 P
Further, defining what constitutes “consumer influence” creates a 2,
hornets’ nest of problems. The ingenuity of entrepreneurs will always
outstrip our ability to make distinctions and draw lines. And any lines <

that are drawn will end up being arbitrary. For these reasons, | donot ‘v

for streamers based on the extent of consumer influence. b

The observation that fees distinguished on the basis of consumer
influence are likely to be more trouble than they are worth is reinforced !<
by the relatively small premia that have been negotiated in voluntary

licenses involving the consumer-influenced services participating in this {7}

e

proceeding which the RIAA contends are “interactive.” i

Itdoesnot T

53 Direct Written Testimony of Quincy McCoy at 5
54
55
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make sense to create a potentially complicated set of arbitrary
distinctions in order to implement such small differences, particularly in
the absence of any evidence that significant displacement is occurring.

Syndicators. RIAA proposes a higher fee for syndicators. Within
a per-performance model, there is simply no logical or economic
justification for this higher rate. The performance is the performance, its
value is what it is, and that value does not change if the fee is paid by a
party who is packaging the performances for someone else’s website. For
example, one of the agreements proffered by RIAA itself as a benchmark
for its proposal does not impose any premium for performances that
occur in the context of syndication.56

Simulcast/rebroadcast of ouer-the-air signals. In the willing
buyer/ willing seller negotiation, the fact that the sound recording
performance right is free over the air would likely have a significant
impact when parties negotiated the rate for performance of the same
sound recordings over the internet. Although there is not a one-to-one
correspondence between performances that are heard by people who
would otherwise listen over the air and performances within 150 miles, it
does seem likely that Congress’s decision to exempt rebroadcasts within
150 miles was driven by a related perception that the value of a sound

recording rebroadcast on the internet cannot be totally divorced from the

6 [ . o
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zero value that the same sound recording performance earns over the
air.s7

Further, any concern about greater displacement of CD sales from
internet performances vis-a-vis over-the-air performances does not seem
to apply to simulcast/rebroadcast.58 For these reasons, there is a strong

case that the royalty rates should be lower for broadcast streamers than

for webcasters.

I do not believe that it is possible to quantify these effectsin a
rigorous way so as to derive a discount off the webcaster rate that should
be applied to the streaming of over-the-air broadcasting. In my direct
testimony, I concluded that a sound recording performance royalty in the
range of 40% to 70% of the musical works rate would be reasonable,
given the greater value to sound recordings of promotion, the market
power of the musical works owners, the conservatism of the calculations
that I undertook, the evidence from other countries, and the statutory
factors.59 I then proposed a fee model based on the absolute upper limit
of this range. This led to a proposed per-performance rate of $.00014, or
70% of the over-the-air rate of $.00020. |

Given the factors discussed above, I believe it would be reasonable

for the rebroadcaster rate, instead of being at the upper end of the 40%

57 1976 Copyright Act, 17 U.S.C.§ 114(d)(1}{B)(i) (1998).
58 Katz, Transcript at 1112-1113,
ss Direct Written Testimony of Adam Jaffe at 48.



to 70% range, to fall at the lower end of the range. This would Jjustify a
rate of 40% of the over-the-air fate of $.00020, or $.00008 per
performance. Although motivated in part by the same considerations
underlying the exemption for listeners within 150 miles, this approach
would not be based directly on any evidence regarding listenership within

150 miles, and no further discount based on any such information would

be appropriate.

Figure 4 combines these figures with the fee-per-hour figures and

shows a summary of the services’ proposed fees.

G. Services’ proposed royalty payments

The Panel requested, in its order of September 7, 2001, that eaqh
side provide a chart, based on evidence in the record, showing the royalty
payments that each service would pay for October 28, 1998-December
2000 and for January 200 1-December 2002. Figure 5 summarizes those
calculations for services that have provided ATH dataA. ATH is a measure
that is widely used on the internet and is, in effect, the average number
of listeners times the number of hours streamed. For purposes of these
calculations, I have used for the numﬁér of performances: 15 per hour
for webcasters; 12 per hour for music-intensive broadcasters ; and 1per

hour for news/ talk/ sports broadcasters.60 When a licensee, instead,

60 The evidence that I have reviewed suggests that 1 song per hour is likely to overstate
significantly the use of music on news, sports, and talk stations. Many stations play
little or no feature music. For example, WABC is onc of the few ABC stations that
has music programming. WABC reports to ASCAP and BMI that about 5% of its
weighted hours contain music. Most of these hours must not be full hours of music,
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calculates its fees, it will have the option to base its calculation on the
industry average or on a reasonably reliable estimate, specific to that
licensee, of songs per hour times tuning hours. |

Webcasters. In this proceeding, the webcasting services have
provided historic tuning hours for the October 28, 1998-December 2000
time period, and they have provided estimates of tuning hours for the
period January 200 1-December 2002. In general, a wébcaster’s fee is
calculated by multiplying tuning hours times 15 performances per hour
times the fee of $.00014 per performance, subject to a minimum fee for
years that the licensee was in operation. For example, a service that has
been in operation since October 28, 1998 (orbefore) would pay a fee in
the first time period that is the greater of tuning hours times 15 times
$.000 14 per performance, or $542 ($42 for October 28-December 1998,
$250 for 1999, and $250 for 2000). For the 2001-2002 time period, the
fee per performance is adjusted by the projected increase in the CPI,
which, as discussed above, is estimated to be 3% per year. For purposes
of these calculations, I have assumed that the fee per performance is

$.00015 ($.00014 times 1.06).6! Again, the fee is calculated as the

since WABC'’s only all-music programmmg is a three-hour Sinatra program on a
weekend night.

6 This is a simplifying assumption for convenience. | suggested above that the rate be
increased 3% in 2001 and 2.7% more in 2002. The data provided to me by the
webcasters are estimates for the two-year period 2001-2002. By applying the 6%
increase to this total for both years, 1 slightly overestimate the payments that would
result if separate numbers were available for the two years.
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greater of the minimum fee ($250 per year for 2 years, or $500) or
$.000 15 per performance time§ 15 performances timés ATH.

Webcasters that: (1)have significant non-music programming; (2)
have programming that does not incur a sound recording copyright
obligation (because the sound recordings are from before 1972 or
because the service owns the copyright); or (3)have otherwise licensed a
significant fraction of their music programming directly from the
individual owners of the performance right are likely to estimate fewer
than 15 performances per hour. The only webcaster to which I have
made an adjustment for purposes of calculating the fees is Comedy
Central Radio. According to Joe Lyons, 50% of the sound recordings
used on Comedy Central Radio are owned by Comedy Central.62 The
tuning hours listed in Figure 5 have been adjusted to account for the fact
that only 50% of the tuning hours are fér sound recordings that are part
of the RIAA repertoire.

Broadcasters. On a going-forward basis, the broadcasting
stations that are simulcasting their programming on the internet will be
able to track tuning hours either through server logs or through third -
party ratings services. However, the broadcasting services generally do
not have historical data available cox;ering the time periodA Octobe'rb28‘,

1998-December 2000. 1 used data that I collected from the broadcasters

62 Direct Written Testimony of Joe Lyons at 4.
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in the spring of 2001 about streaming activity at the beginning of 2001 to
make a conservative estimate of the fees owed by these stations for the
time period October 28, 1998-December 2000.63 The fees displayed in
Figure 5 are illustrative only. In some cases, the radio stations have
contractual arrangements with the streaming provider to pay the

licensing fees for sound recording performances.64 For Clear Channel,

the data that I have available is for 87 stations out of the 300 that were

streaming at the time that the direct cases were filed.

To estimate fees, I assume that tuning hours in 2000 were equal to
the level observed at the beginning of 200 1. This is clearly a generous
assumption since listening was growing over this time period. I assume
that tuning hours in 1999 were half of the 2000 level.65 For the two
months in 1998,] assume that fees are at the same level as 1999 for the
one-sixth of the year (e.g., two months).

For stations with music programming, the fee is the greater of
$250 per year or $.00008 per performance times 12 performances per
hour times tuning hours. Stations that are generally recognized to be
sports/news/talk stations do not play significant music. For purposes of

my fee calculations, I have assumed that the fee for sports/ news/talk

63 The data is summarized in XJAF 00538a, 00539-0054 1.
64 Juris, Tr_anscript at 7072-7073.

65 According to the survey done by Mazis, over 50% of respondents had listened to
internet streaming within the last 12 months. See Direct Written Testimony of
Michael Mazis at 7.
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stations is 1sound recording per hour at a rate of $.00008 per song

times tuning hours, subject to the minimum fee.

V. PROMOTIONAL VALUE VERSUS DISPLACEMENT

As discussed in my direct testimony, the likely equivalence in value
of the sound recording performance right and the musical work
performance right holds before adjustment for any differences in
promotional value.66 For either right, expected promotional value would
tend to induce the seller to reduce the royalty rate that would otherwise
prevail. Under competition, the royalty rates would be reduced by the
value of any promotion created by ‘performances. This means that if the
promotional value of sound recordings exceeds that of musical works,
the competitive royalty for sound recordings would be lower than that for
musical works.

There has been much discussion in the testimony in this
proceeding about whether digital performances of sound recordings will
promote the sale of CDs, or reduce the sales of CDs through
“displacement.” This is not an “either/or” proposition. Most likely, both
will occur to varying extents fdr differéﬁt listeners. What matters is the
net incremental impact on CD sales due to digital performances; i.e., the
increases (if any) due to promotion minus the decreases (if any) due to

displacement.

66 Direct Written Testimony of Adam Jaffe at 36-37.
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The fee model discussed above and in my direct testimony is
derived ﬁ‘om.the overall equivalence of the sound recording and musical
work market values, with an adjustment for the differential value of
promotion to the sound recording and musical work in over-the-air radio.
The validity of this model is not dependent on the assumption that no
displacement occurs. It depends only on the assumption that the net
prdmotional value due to internet broadcasts (the promotional effect
minus losses due to displacement) is comparable to the estimated
promotional value effect from over-the-air broadcasts. Furthermore,
since the fee model is predicated on a 30% reduction from the over-the-
air rate, while the conservative promotional value calculation I carried
out would have supported a deduction of almost 50%, there is already
some leeway for increased displacement, so long as that increase is not
too large. 67

This leadé to the question of the state of evidence in this
proceeding regarding the net effect of promotion and displacement from
internet broadcasts. Much of this evidence consists of fears of what
might happen in the future, rather than any testimony about

displacement that is occurring today.68 Given the time period-specific

67 The value to sound recording rights holders comes in the form of record company
profits and recording artist royalties from the sale of CDs. I excluded artist royalties
from my promotional value calculation in my direct testimony, which clearly leads
me to understate the value of promotion to rights holders in sound recordings.
(Direct Written Testimony of Adam Jaffe at 47; Jaffe, Transcript at 6528-6529).

68 Katz, Transcript at 1034-1035, 1104-1105, 1120.
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nature of the task before this Panel, it is simply unnecessary to try to

- determine how great displacement may be at some future date when

internet streaming is better developed. This hypothetical future level of
displacement, no matter how certain, is simply not relevant to fees for
time periods ending in 2002. |

Another form of evidence that has been presented is anecdotal
impressions based on conyersations with a few internet users.6? No
social scientist would base conclusions on evidence of this type, and it
would be similarly inappropriate for the Panel to do so.

Putting aside anecdotal evidence and testimony about what might
happen in the future, the facts in evidence regarding promotional and

displacement effects are the following:

e Promotional value of over-the-air performances is large. This is
confirmed by the SoundData survey data, as well as the
millions of dollars spent every year by record labels to try to
direct the promotional effect towards their own labels.70

e The survey conducted by Professor Mazis indicates that there is
also observable promotional impact among existing listeners to
internet streaming, and that this effect is larger than any
displacement effect for these listeners.7!

%9 Katz, Transcript at 1097-1099, 1128; Griffin, Transcript at 1589-1591; Himelfarb
Transcript at 2886-2887.

70 Direct Written Testimony of Michael Fine at 5-14; Rosen, Transcript -at 532-533;
McLaughlin, Transcript at 705-709; Altschul, Transcript at 937-952; Katz,
Transcript at 1001; Griffin, Transcript at 1565-1566; Wilcox, Transcript at 1783-
1785; Kenswil, Transcript at 24 12.

b

71 Direct Written Testimony of Michael Mazis at 18-2b.
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¢ There is no quantitative evidence that has been presented

showing that significant displacement is occurring now, or is
likely to occur through 2002.72 '

* There is no evidence that displacement was a significant
concern cited by RIAA in its negotiations with its “benchmark”
licensees as a factor justifying the rates it was requesting.

* Royalty rates for internet performance of musical works
proffered by ASCAP and BMI do not appear to be significantly
higher than the musical work performance royalties on over-
the-air radio. Although the value of promotion to the musical
works is less than to the sound recordings, it is still significant.
If net promotion were known to be much less on the internet,

the owners of rights in the musical works would be demanding
higher rates.”3

» There are attributes of streaming from which it is logical to infer

that displacement might be larger on the internet than over-the-
air.

* There are also attributes of streaming from which it is logical to

infer that promotional value might be larger on the internet than
over-the-air. These include:

(1)the availability of track-identifying information;

(2)the availability of other information about albums and
performers in conjunction with the streamed music;

(3)the presence in many cases of “buy buttons” or links to sites
where purchases can be made’;

4

Katz, Transcript at 1082; Griffin, Transcript at 1531; Wilcox, Transcript at 1800-
1801; Pipitone, Transcript at 2301-2302. In fact, Wilcox stated that he does not
believe there is a set formula that can be used to quantify the displacement caused
by a given service. (Wilcox, Transcript at 1806).

See Rebuttal Testimony of Adam Jaffe, Exhibit 2A (ASCAP)and Exhibit 2B (BMI).

For example the NetRadio “buy button” produced $750,000 in record sales in 2000.
Of course, listeners buy albums from other vendors in addition to ordering through
“buy buttons.” See discussion about NetRadio, Wise, Transcript at 4156-4158.

Wilcox, Transcript at 1955-1959. '
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Taken together, this evidence simply does not support a conclusion
that net prorﬁotion on the internet is likely to be less than on.over-the-air
radio, let alone enough less to require a rate even higher than that
produced by the conservative discount that I have applied to existing
over-the-air rates.

VI. THE RIAA BENCHMARKS

A. Framework for consideration of the RIM benchmarks

RIAA has put forward as indicia of willing buyer/willing seller
contracts the agreements that it entered into with various parties prior to
this CARP proceeding. The Panel must determine whether these
proffered benchmarks provide reliable information that indicates that the
rates and terms requested ‘by RIAA are consistent with the willing
buyer/willing seller test, i.e., reflective of competitive market rates and
terms for the statutory license. As a threshold matter, I ﬁave
demonstrated that the RIAA proposed rates are 5 to 20 times the
corresponding rate for musical works, whereas in the extensive, well-
developed market for sound recording a_nd musical work rights in movies
and television the sound recording earns no more than the musical work.
This is strong evidence that the RIAA benchmark agreements do not
represent competitive market rates. Nonetheless, in this section I

analyze the proffered benchmark agreements on their own terms.
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In determining whether and to what extent to rely on these

proffered benchmarks, there are three categories of issues to consider:

¢ Did buyers have good information about and access to a
statutory license that was a good substitute for the RIAA-offered
agreement, so that we can presume that they were “willing”
buyers in the appropriate sense?

¢ How much real information about competitive market
conditions does a given agreement convey, i.e., is it an
economically significant transaction that should be given
significant weight?

e Is the situation in which the agreement was reached such that

it is comparable to the situation facing other statutory
licensees?

If the first of these questions cannot be answered in the
affirmative, theﬁ we cannot conclude that the contract at issue
represents reasonable rates and terms, even in its own context. Buyers
who did not have good information about their alternatives cannot be
considered “willing”buyers in the sense of replicating competitive market
outcomes. Buyers for whom the statutory license was not a good
substitute for the voluntary deal being offered by RIAA did not have
significant protection against the market power of RIAA, which was, of
course, the only party offering the voluntary license. In other words, the
statutory license is the conceptual “immunization”against the likelihood
that the contracts negotiated by RIAA reflect its market power. If the
statutory license was not a good substitute for thé RIAA deal from the

licensee’s perspective, then this immunization was ineffective, and the
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deal represents monopoly rates and terms rather than reasonable rates
and terms.

Even if the license is not unreasonable as a benchmark for the
above reasons, if it is not economically significant, it should be given
little weight in determining overall market rates and terms. Any real
market always contains aberrations. When there is little at stake
econoﬁically, the buyer does not -have a significant incentive to learn
what true market conditions are. A buyer in such circumstances may
well agree to terms that no rational buyer would accept if they were
applied proportionately to a situation where the economic stakes were
higher, simply because, in these circumstances, the unreasonable terms
impose costs that are too small to make it worthwhile to search,
negotiate, or litigate for more reasonable terms.

Finally, we still need to determine whether the buyers in these
deals were similarly situated, from an economic and business
perspective, to the licensees who are requesting the statutory rates and
terms. Otherwise, the proffered agreements are not good “comparables.”
To use them in the current setting (if at all fair to do so)would require
adjustment for the different economic and business circumstances that
apply.

1 will first discuss conceptually the kind of circumstances that
appear to have arisen requiring negative answers to each of these three

key questions, with examples from the documentary record as to where
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they apply. I conclude this section with an overall assessment of the
proffered benchmarks, and conclude that they do not support the fee

proposal that RIAA has made.

B. Was the licensee a willing buyer in the appropriate sense?

RIAA puts forward these 26 agreements as evidence of what terms
and conditions would be agreed to between willing buyers and willing
sellers. As I have discussed before, I believe that the willing
buyer/willing seller test should be interpreted as rates and terms that
would prevail in a competitive market. As a general observation, it is
worth noting that all of the 26 agreements contain confidentiality
provisions that prohibit the licensees from discussing the agreements
with others. If these agreements represent competitive rates and terms,
there would be no economic logic to the inclusion of such confidentiality
provisions. Whgn my grocer sells me oranges, he has no reason or
inclination to limit my ability to discuss that transaction with others.
Indeed, open and ﬁeely-ﬂowing information is one of the hallmarks of a
competitive market. That RIAA chose to impose strict confidentiality on
its licensees suggests that it did not, iﬁdced, perceive the deals it was
making as competitive market transactions, and/or it did not wish the

market to function competitively via widely available information.76

7 Tt is, of course, not uncommon for contracts to contain confidentiality provisions.
Often the reason for such provisions is that the contracts are highly tailored to the
specific circumstances of the individual buyer, and the seller does not want other
buyers to know about these tailored terms. But RIAA has not suggested that these
contracts were based on special deals tailored to each licensee. To the contrary, they

<
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Information problems. Reasonable information ébout the \
alternatives available is a necessary condition for a well-functioning 7,
market. Thus a willing buyer, in the sense of one who engagesina "3
transaction that reflects what would transpire in a competitive market,
must be reasonably well-informed about the available alternatives. With S
respect to transactions with RIAA, an important dimension of Ly
information is understanding how the statutory license works, and ‘\i;
understanding how the availability of the statutory license makes it
unnecessary for streamers to execute a voluntary deal with RIAA in order ™
to engage in activities covered by the statutory license. If a licensee does oy
not appear to have this understanding, then there can be no ' .
presumption that the availability of the statutory license disciplined the ' }
monopoly power of RIAA, and hence no reason to believe that the t e,
agreement reflects anything other than monopoly rates desired by RIAA. ¢

There is considerable evidence that some licensees did not, in fact, 1<

understand the alternatives available to them.?7 Further, it_l some cases, |} .-

it appears the licensees who seemed to believe that they needed a -
voluntary RIAA license to begin streaniing were not disabused of that 1%
notion by RIAA. Jwas a potential licensee who V4

have put forward these agreements as evidence of general market conditions, and as
appropriate as benchmarks for the generic statutory license.

77 1 am aware that the RIAA website contained information about the availability of the
statutory license. But the website information is fairly general, and it is clear from
the evidence that some licensees did not understand what the statutory license did
for them, even after consulting the website. :

57



contacted RIAA evidencing significant misunderstanding of how the }

statutory license works. Their correspondence with RIAA started with an

email reading: | B

Ly

S

V7
n | *
D

It would seem that RIAA coula nave responded with the Gy

information that the filing of the intent letter was all that was nécessary )

to be “‘totally compliant with the Jaws.” Instead, Mr. Marks responded: i1

This examples is only illustrative of incorrect and incomplete
information that was held by numerous licensees.78

Concerns about timing and uncertainty. As noted, without the
statutory license available as a reasonable substitute, the rates and
terms in the RIAA deals must be construed as monopoly rates and terms,
not reasonable rates and terms. To the extent that the delay and
uncertainty associated with the ultimate outcome of this proceeding ‘was

a significant problem for a potential licensee, the reliance on the

78 See, for example, [[}
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statutory license and the outcome of this proceeding would not have

to an above-competitive rate for the (available)voluntary deal.

\

“been a good substitute, meaning that the licensee may well have agreed »

2

Examples of impatience and concerns about the uncertain CARP ¢

outcome fall into several broad categories, and are evidenced in the

<

record. Several licensees demonstrated a sense of urgency because of a «,

variety of other business matters that were affected by the RIAA

negotiations, including the need on the licensee’s part to secure an RIAA s

license as a predicate to concluding a webcast radio syndication
agreement with a third party or, in some cases, to secure investors.79

For example:

{r

7 For other examples of timing concemns, see, for example, [[
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JI*8! Again, these examples illustrate the ways in
which delay and uncertainty made reliance on the CARP a poor
substitute for the deal being offered by RIAA.

“Bundling” of other considerations with rights conveyed by
the statutory license. 1t is elementary logic that the rates in the deals
made by RIAA are indicative of reasonable rates for the statutory right
only if what was conveyed to the licensees by RIAA in those deals was
limited to the statutory right. There is considerable evidence that this
was not the case. On the contrary, many of the licensees made it clear

that a significant reason they were doing deals with RIAA was to get

8 On the uncertainty of arbitration, see, for example, [[
Il

81 On the uncertainty of coverage issue, see [}
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something other than the simple right to make streaming

performances.82

For example, as Mr. Marks discussed in his oral testimony,

82 For examples of additional other considerations, see, for example,

C . | ]
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Cost cf litigation. The value of a CARP-determined statutory <
license as a substitute for a voluntary deal is inherently limited by the <
legal costs that parties expeét would accompany that option. Put simply,
the cost of relying on the statutory license would be the expected o
reasonable rate pl/us litigation costs. Thus, if the RIA A-proposed
voluntary deal exceeded a reasonable rate, but exceeded it by less than
the expected litigation costs, licensees would still agree to the proposed .
unreasonable rate.

Many licensees knew that their sﬁeaming activities might be =
limited during the arbitration period, and it was often true that even o
rates significantly above a reasonable level would still be cheaper than 1%
litigating in this proceeding. Examples of such concerns in the record

are as follows:

87 See, for example,

I

88 See, for example, l”



Mr. Marks of RIAA actually utilized such anticipated litigation “

costs in negotiation ] : e
1

?
=

This message implies that, even if "~ 7 believed that the N

reasonable rate was zero, they would still be better off accepting RIAA’s 1

| “proposed numbers,” because litigating to get the reasonable rate would
cost even more.

C. Adjustment of the RIAA benchmark to derive a reasonable .
royalty !

As I discussed in my direct testimony, it is very difficult to start S

from an unreasonable benchmark, and then adjust it to produce a ! %
reasonable rate, because the magnitude of “unreasonableness” will 11
typically be unknown. 70

__ When an agreement is reached, and the
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alternative to that agreement is a reasonable fee procured through large !

legal expenses, the only economically reasonable inference is that the
agreed rate is no higher than the reasonable rate plus the expected legal >
fees. This implies that one could adjust the agreed-to rate by subtracting l‘"f
the expected legal fees to yield the reasonable rate. But if Mr. Marks is >
correct that the legal fees would exceed the payments under the e
agreement, such an adjustment would produce zero as the reasonable 4
rate. More generally, it is not going to be possible to make such

adjustments in a logically consistent manner.

D. Economic significance or “weight” e

In the previous section, I discussed numerdus reasons why many 't
of the license deals put forward by RIAA as benchmarks cannot be
presumed to represent reasonable royalty rates. In addition, most of the %,
agreements are Wiﬂl streamers who have never streamed, have already -
ceased streaming, or are operating ?t levels such that the payments they i

are making to RIAA are economically insignificant (often at the minimum i

fee rate rather than any per-performance or revenue-based formula). |y
. A

Such agreements do not convey significant information about market s

A3

conditions even if they could be presumed to be reasonable. {4y

2 (-

.
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the amount represehted by the sound recording <
rights in my music and television data (which demonstrated équality with (-
musical work valuations),and about one-seventieth as large as the over- ™7
the-air royalties that were used in my promotional value calculation and =g
that establish my per-performance rate. =1
Half of the agreements are with parties who have either ceased {4t
operations [[{ i . A
’]] or havenot 17
yet launched streaming [[(iJockey.com(NRJ Media); GaliMusica.com; She |3
_ . ‘1] For most of the licensees, 1Y

RIAA has either not reported amounts paid under the licenses, or V<

reported very small amounts, as low as [[ to

™1
I ?
Thus, in the aggregate, there is iﬁuch, much less here than meets

the eye. Contrary to the impression created by the oft-repeated reference

89 ? Direct Written Testimony of Steven M. Marks.
90 Direct Written Testimony of Steven M. Marks;

91 Direct Written Testimony of Steven M. Marks; -
92 Also, see, . |
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to 26 benchmark agreements, RIAA has not presented the i’anel with
broad evidence regarding marketplace transactions. On the contrary, the
vast majority of the proffered benchmarks convey little or no information
about market conditions. Even RIAA’s own expert Dr. Nagle agreed that
rates for webcasting should be based on economically significant
webcasters (and should not be based, for example, on agreements with
companies that have proven not to be viable). Of the 26 statutory
licensees, Dr. Nagle believes that only ‘is economically

significant.?3

93 Nagle, Transcript at 256_,272_5_63, 2642-2643, _ 2648.
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Thus while RIAA claims that its fee proposal is -7
supportf;d:"by the benchmarks it has put forward, if weighted by <
econdri;ic significance, these purported benchmarks present little N

su’p'port for the percent-of-revenue /expense formula, and support aper- | O

performance fee only of the fee they propose. L
E. Comparability

Finally, many of the purported RIAA benchmarks are not
appropriate for ‘this proceeding because the licensees and the economic
and business circumstances in which they operate are different from the
licensees seeking the statutory license i.n this proceeding. At the most

basic level, many of the licensees are not primarily in the business of

9

95
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streaming; they sought the streaming license as a means to the end of
other, non-statutory licenses, or they paid little attention to the terms of

the streaming license because it was unimportant to their business.%

As discussed above, many licensees were primarily interested in
interactive licenses or other deals that they thought would be facilitated

by having an RIAA agreement. [[

11* The only entity among the 26 purported benchmark licensees

whose sole business is internet streaming, and is currently operating, is

%6 See, for example.

97 See [[
3|

98 See

70
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_ ~ith a single channel of streaming audio;
and appears to have made only trivial royalty payments
under its agreements. Thus, even putting aside issues of reasonableness
and significance, RIAA simply has not put forward a benchmark that is

comparable to the licensees before the Panel.

F. Overall assessment

Considering the information about RIAA’s proffered agreements as
a whole, I find that RIAA has failed totally to provide benchmarks that
justify its fee proposal as consistent with the willing buyer/willing seller
standard. In many cases —and in all cases where economically
significant royalties have actually been paid — there are significant
indications that the transaction does not represent competitive market
conditions, because the licensee did not have good information, could not
wait for the alternative of the CARP, was primarily interested in getting
things other than the statutory rights, or viewed the legal cost of getting
the reasonable statutory rate as too high to be worthwhile. Thus while
these transactions were “voluntary”in some sense, they do not meet the
willing buyer/willing seller standard of -the statute.

Even putting aside, however, the evidence that the tranéabtions do
not represent reasonable fees, the experience under these agreements
simply does not provide justification for the fee proposal that RIAA has

actually put forward in this proceeding. That proposal has three
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components that interact in a complex way. The three components are;: °
15% of revenue, 5%of operating expense, and $.004 per performance. 1 >
consider in turn whether there is economically meaningful support for
each of these elements that actually appears in the RIAA benchmarks.
There is no economically significant support in these agreements
for royalties based on 15% of revenue, or indeed for any royalty based on

revenue. No licensee has paid non-trivial royalties derived as a

percentage of revenue. Given the nascent stage of the industry and the <

status of these licensees, there is no evidence that any of the voluntary <1

licensees ever expected to pay royalties based on revenue. The [

appearance of the words “15% of revenue” in the contracts is of no

economic significance if the parties knew that royalties would not be paid

under this formula (because of an alternative minimum fee, for example). . ‘)

The proffered agreements do not provide any evidence that any of the it

voluntary licensees actually believed that a royalty equal to 15% of

revenue is a reasonable royalty. Thus the revenue-based royalty g

Sy

e

component of the RIAA proposal stands without any evidence that buyers
were ever willing to pay it.

It appears that there may be one licensee who paid a non-trivial

royalty on the basis of 5% of expenses | .But RIAA S

itself puts forward the expense-based royalty only as a backup to the
revenue royalty to ensure that the royalties will be reasonable even if the

licensee has little or no revenue. That objective is achieved automatically
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by a reasonable performance-based fee. Thus if the fee model contains a !
reasonable performance-based fee, the royalty based on expenses serves "X

no economic function. 2

4

Non-trivial royalties have been paid on a per-performance basis. ¢,
As noted above, however, the royalties that have been paid do not =

support the per-performance fee that RIAA has actually proposed. The (-

-3

overwhelming bulk of the royalties actually. paid on a per-performance .}

.

basis were paid on the basis of per performance, not $.004.

[ S

;/

Finally, non-trivial royalties have apparently been paid on
essentially a lump-sum basis ' '

__ But, again, there is no connection between these
royalty amounts and the RIAA proposal in this proceeding. There is no
basis for an inference that the payment of these amounts somehow
demonstrates the reasonableness of 15% of revenue or $.004 per song,
since the payments were not made on those bases.

I began this section with the suggestion that the fact that the
RIAA’s proposed rate is inconsistent with competitive market evidence

creates a strong presumption that the agreements it has proffered are the

result of market power rather than competition. Analysis of the
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circumstances surrounding the agreements provides ample support for
that proposition.

There is certainly an intuitive attraction to using market
transactions for the right in question as a benchmark for the statutory
rates and terms. But even putting aside the evidence of market power, it
is striking the extent to which the rates and terms proposed by RIAA for
statutory licensees are not, in fact, the rates and terms supported by its
own benchmark. The RIAA proposal bears coémetic similarity to some of
the agreements that have been reached. But the core elements of that
proposal are not, in fact, supported by the economic activity that has

occurred in connection with those agreements.

VII. JRRELEVANCE OF THE TESTIMONY OF DR. NAGLE
TO WILLING BUYER/WILLING SELLER VALUATION

Dr. Nagle presents an analysis in which he purports to estimate
the maximum amount that a “viable”webcaster would be willing to pay
for the right of public performance of sound recordings on the internet.
As explained below, he makes serious errors in these calculations. But
even putting these errors aside, the exercise of estimating the buyers’ .
maximum willingness to pay for the right has only limited relevance to
the willing buyer/willing seller value. By definition, the maximum
willingness to pay of the buyer would be extracted only by a monopolist

seller. That is, in real market transactions, the only way, conceptually,
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that a licensor could achieve a royalty at the level calculated by Dr. Nagle
would be if that licensor had a rhonopoly on the right in question.

For the reasons explained in my direct testimony, and as
supported by the one of RIAA’s experts, the economically appropriate
interpretation of the willing buyer/willing seller test is that it
corresponds to a competitive market rate, not the rate that would be
extracted by a monopolist.99 The monopolist rate will always be higher |
than the competitive rate. Further; the monopoly rate will be much
higher than the competitive rate if the demand for the good in question is
highly “inelastic.” Because most streamers have no alternative to
securing a blanket license for the sound recording performing right, their
demand is highly inelastic, and the monopoly rate is likely to be far in
excess of the competitive rate.100

The maximum willingness to pay of the buyer does have some
relevance to the competitive, willing buyer/willing seller rate: it is the
starting point or “upperbound” rate with which the buyer would enter
the negotiations. This bears on the willing buyer/willing seller test only
insofar as it establishes, in principle, the reservation or walk-away rate
for the licensees. We know only that the willing buyer/willing seller rate

could never exceed this level. As discussed above, a similar analysis can

99 Wildman, Transcript at 3474-3475,

100 Dr. Nagle notes that a premise of his model is that webcasters do not have an
economically viable alternative to an RIAA license. Nagle, Transcript at 2608.
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be done for the seller, and the zero incremental cost tells us that the
lower bound for the rate is zero. Dr. Nagle’s analysis is totally unhelpful
in determining where, in the range between these two points, a willing
buyer and a (competitive)willing seller would end up.

Although Dr. Nagle’s analysis does not tell us where in the range
between the seller’s walk-away point (zero)and the buyer’s walk-away
point (the maximal value calculated by Dr. Nagle) the two parties would
come to agreement, his analysis is useful for illustrating that the costs of
the seller do not enter in any way into this analysis. It is only the buyer’s
valuation, and the give-and-take of negotiation, that determine the share
of that value passed to the seller, which affects the outcome. This is why
the willing buyer/willing seller valuation for the sound recording ought to
be similar to that of the musical work: they are both nothing more than
some negotiated fraction of the value to the buyer of making public
performances.101

Even on its own terms, Dr. Nagle’s analysis is conceptually flawed.
In particular, while Dr. Nagle states that many — if not most — streamers
will fail, he does not consider this highiy risky environment when
selecting the rate of return that the successful streamers will expect to

earn.102 Economics tells us that the expecfed or average return for an

10 As discussed above and in my direct testimony, this approximate equality holds

only before adjustment for promotion and displacement. After adjustment, the
sound recording performance right is worth less than the musical work right
because of greater promotional value for the sound recording.

102 Nagle, Transcript at 2706, 2765-2766.
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uncertain venture must be as great as the market return on capital.103 If
everyone understands that 80% of the people who play this game will
lose — and hence earn zero or, more likely, negative returns — the returns
for those who succeed have to be very high in order for the average or
expected return to be acceptable to investors. If the reality were “there is
an 80% chance you will lose your shirt, and a 20% chance you will earn
the same return that is earned in a typical (much less risky) business,”
no one would enter.

Dr. Nagle’s analysis is based on the maximum amount a “viable”
webcaster would be willing to pay. It is difficult, however, to understand
how the model presents information that is relevant to the Panel’s task of
determining reasonable fees for particular time periods. Dr. Nagle
determines the RIAA fee based on the profitability of a viable webcaster;
the profitability is determined, in turn, by the number of unique
listeners. But Dr. Nagle does not know the number of unique listeners
that any webcaster has or will be able to attract. The figure he uses fbr
number of unique listeners is the result of “backinginto” the number of

listeners needed for profitability, rather than determining whether a

103 Under some circumstances, the expected return on risky investments would have to
exceed the expected return on less risky investments, in order to compensate
investors for bearing risk. This risk premium would apply if the investors were risk-
averse and unable to eliminate the consequences of risk through diversification. In
criticizing Dr. Nagle’s analysis, I am not assuming such a risk premium, which would
further increase the required return, and hence decrease the rate Dr. Nagle’s
hypothetical webcaster would be willing to pay for performance rights.
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webcaster would be able to attract that number and hence actually be
profitable.104

Many of the assumptions that Dr. Nagle used to construct a
profitable webcaster are quite inconsistent with current market
conditions. As an example, Dr. Nagle assumes that the theoretical viable
webcaster w111 sell audio ads at $30 CPM, selling about 60% of its

inventory. Current industry conditions are quite different.105

VIIIL. SIGNIFICANCE OF BROADCASTER/WEBCASTER
PROJECTIONS

The financial and business plan projections made by the
broadcasters and webcasters do not have any direct relevance to
determining the willing buyer/ willing seller valuation of the sound
recording internet per_formance right. First, to the extent that they bear
on valuation at all, they would be relevant only to the maximum
willingness to pay, which cannot be related to the competitive-market,
willing buyer/ willing seller valuation unless one can determine what
share of this maximal valuation the competitive market would convey to
the holders of rights in the sound recording. In any event, whatever this

share of value is, there is no reason why it should differ between the

104 Nagle, Transcript at 2570. Nagle testified that, all else equal, his model will yield
lower royalties, the lower the number of unique listeners., Nagle, Transcript at 2734.
105 For example, Mlchael Wise of NetRadio testified that audio ads were in the range of

Wise, Transcript at
4208-4209. Other webcasters testified that audio ads were in the range of $4 to $20.
Moore, Transcript at 7520; Jeffrey, Transcript at 8201; Porteus, Transcript at 4597.
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sound recording and the musical work. Since we have direct evidence of
the willing buyer/willing seller valuation of the musicél work, this
provides a much more direct route to the willing_ buyer/willing seller
valuation of the sound recording.

Second, even as to this maximal value, these projections can
inform us about what that value might be in the future, but they cannot
inform us as to what the value is during the 1998-2002 period. In a |
competitive market, these future valuations would affect royalties today
only if the royalty agreements were for long durations. But the statutory
framework explicitly adopted relatively short valuation periods precisely
so the Panel could avoid having to gaze into the future. A competitive
market valuation for rights being convcyed for ‘a short duration would
relate only to valuations of those rights during the period of the rights
transfer.

Finally, even as to future market conditions, the projections that
were produced do not tell any consistent story. The projections are very
difficult to compare one to another, and they have been subject to drastic

revision even over very short time periods.196 Hence, it is not possible,

106 For example, [!
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on the basis of these projections, to say anything about what the i
“typical”webcaster will look like at some point in the future, let alone 7
before the end of 2002. E
One conclusion that does emerge from the projections that were ¢
produced is that expectations about the ultimate profitability of the <
streaming business were generally revised downward over the time s

period from the fall of 2000 to the spring of 2001. (Forexample, [ 1 -

In my view, expectations about ultimate profitability are not
relevant to the willing buyer/willing seller rate for a short time period,
because the competitive market rate for such a period would be based on |
current conditions, not future projections. The dramatic revisions of
these forecasts that occurred over time periods of just a few months
illustrate a further difficulty with using forecasts of future conditions for
royalty determination — they are inherently volatile and hence unreliable
as a royalty basis. |

If the Panel does conclude, however, that the royalty should be tied

somehow to such expectations, these forecasts do have one strong

107 SERV 00285-SERV 00352, SERV 00167-SERV 00209, SERV 00453-SERV 00504,
SERV 00687-SERV 752.
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implication. Any royalty based in some way on expectations of future
profitability would have to be much lower for the 2000-2001 period than
for the 1998-1999 period, since such expectations were élearly much

lower in the later period.

IX. CONSEQUENCES OF THE RIAA FEE PROPOSAL

The RIAA fee proposal is a complex one. At first blush, it appears *
to offer important ﬂexibility by allowing the licensee to choose between a
fee based on the number of performances ($.004 per performance) or a
fee based on the licensee’s revenues (15%) and expenses (5%).But this
apparent flexibility is illusory, limited by (1)the intrinsically much
greater rate embedded in the performance fee, and (2)the fact that the
alternative to this high rate is itself the greaterof two fees, one based on
revenue, and one based on expenses.

The fact that the per-performance fee is intrinsically much greater
than the percent-of-revenue fee can be seen by comparison of the RIAA
proposed rate to the musical work rate.. In over-the-air radio, musical
work performance royalties make up approximately 3% to 3.5%of
revenue, so the RIAA proposal of IS%is between 4 and 5 times as great
as the musical work rate. As described in my direct testimony, | have
computed that the percent-of-revenue formula for over-the air radio on a

per-performance basis is about $.00020 per performance.%8 Thus on a

108 See Figure 3.
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per-performance basis, the RIAA rate of $.004 per performance is
approximately 20 times the musical work rate, and at least 4 times
greater than RIAA’s own percent-of-revenue proposal.109

Turning to the revenue/ expense alternative, licensees who want to
avoid the high per-performance fee must pay the greater of 15%of.
revenue or 5% of expenses. Certainly, any licensee who achieves a viable
business position will have to have revenues that exceed its expenses, so
it is clear that for any viable business the revenue/cost alternative is
really just a 15% of revenue alternative.

Because the per-performance alternative is much greater than the

" percent-of-revenue altemativé, the only kind of licensee who might prefer

the per—perforrhance model would be one who is somehow spending a lot
of money or earning a lot of revenue, but not actually making very many
performances. In such a circumstance, it is very likely that the revenue
has relatively little to do with the performances themselves, and RIAA’s
collecting this exceédingly high rate would essentially amount to its

taxing other sources of value besides the performances.!10

109 A similar relationship exists in comparison to musical work performance rates on the
internet. The combined royalty rates of ASCAP and BMI on the internet are 3.5%df
revenue. (See Section IV above).

; Soin this case the RIAA revenue proposal is 4 times the musical
work rate, while its per-performance proposal is 100 times the musical work rate.

uou
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To date, the majority of licensees have expenses that significantly
exceed their révenue. In such circumstances, RIAA does not permit them
to pay on the basis of percent-of-revenue. Rather, they must pay 5%of
expenses, If that results in a royalty greater than 15% of revenue. RIAA
Jjustifies this “greater of’requirement by the argument that they should
be entitled to minimum compensation for the use of the performance
right even if the licensee has not achieved significant revenue.111 Of

'
course, an alternative and much more direct way to make sure that RIAA
gets a royalty even if revenue is low would be to have a reasonable fee on
a per-performance basis. Such a fee would accomplish exactly the
objective RIAA claims to seek: to get compensation that reflects the use of
sound recordings. But a reasonable per-performance fee is not part of
the RIAA proposal, as evidenced by the fact that its per-performance
alternative is aﬂractive for very few licensees.

One red herring that has been raised by RIAA is the magnitude of
payments for sound recordings compared to payments for other inputs,
such as bandwidth.!12 RIAA seems to take it as an article of faith that
the sound recording rights are the maj'(-)r, or a major, source of value in
streaming. But this is entirely an empirical question. There is no a priori

basis for concluding that a large part of the value of streaming is

associated with the sound recording performance rights.

111 Direct Written Testimony of Steven M. Marks at 17-18.
112 Opening Statement, Transcript at §9-92.
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that ATH is, for many licensees, an already available indicator of
listenership, it is important that an alternative based. on ATH be
available. This is not an issue of the level of fees, but only of making the
blanket license as efficient as possible as a mechanism for securing the
necessary rights. For any per-performance fee that is determined to be
reasonable, an equivalent listener-hour (ATH)fee can be calculated by
multiplying the per-performance fee by average or typical performances

per hour.

X. EPHEMERAL ISSUES

In my direct testimony, I noted that from an economic perspective,
there is no function served by charging a distinct royalty for the making
of ephemeral copies, the economic purpose of which is limited to
facilitating performances. In such a context, the value received by the
licensee is derived from the performance. One can, if one wishes, split
this performance-derived value into two pieces, and assign one piece to
the performance itself, and a second piece to the right to make copies
that facilitate the performance. But the sum of these two pieces should
equal the reasonable royalty for the ri.éht to make performances.113

Since the direct testimony phase, the Copyright Office has issued a

report, in connection with its reporting obligations under the Digital

113 RJAA witness Nagle puts forth the identical economic interpretation. See Nagle,
Transcript at 2632. :
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Millennium Copyright Act (DMCA), that confirms both this conclusion

and the reasoning that I utilized in reaching the conclusion:

“...section 112(e) can best be viewed as an aberration...Nor did we
see any justification for the imposition of a royalty obligation under
a statutory license to make copies that have no independent
economic value and are made solely to enable another use that is
permitted under a separate compulsory license.”114

Note that | am nof arguing that there is never independent value in
different uses of a given piece of intellectual property. For example, in.
the case of jukeboxes, a Copyright Royalty Tribunal reasoned, correctly,
that the fact that a mechanical royalty is paid to musical work rights
holders when their songs are reproduced on CDs does not obviate the
need for payment of a reasonable royalty when such a CD is performed '
publicly on a juke:box..115 What distinguishes that situation from the
current one is that, unlike ephemeral copies, the CD copy has a clear
economic value that is independent of its use in making public
performances in ajukebox. Further, the use of the CD to make public
performances clearly creates value that is not associated with most CDs,
and which could not reasonably be expected to be captured in the
mechanical royalty paid when the CD is creafed. ‘What makes the
ephemeral'copies somewhat unusual, and leads to the conclusion that

there can be no economically sensible royalty for ephemeral copies that

114 See Jaffe Rebuttal Exhibit 6, DMCA Section 104 Report, U.S. Copyright Office
August 2001, at 144, fn. 434.

f 115 See Jaffe Rebuttal Exhibit 7, Final Rule of the Copyright Royalty Tribunal, 46 Fed.
' Reg. 884, 889, Docket No. CRT 80-1 (January 5, 1981).

t4
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is in addition to the reasonable royalty for performances, is the fact that
the ephemeral copy serves no economic function other than facilitating
performances.

The conclusion that there is no independent value that can be
attached to ephemeral copies does not depend on the number of such
copies being technologically determined, with no flexibility available to
streamers with respect to the number of such copies made. Itis my
understanding, based on the testimony of Professor Zittrain, that a major
reason that multiple ephemeral copies are made is to allow streaming of
music in different formats to accommodate potential users with different
software or at different rates to accommodate potential users with
different modem speeds.!16 Clearly, by making the stream available in
different formats or at different speeds needed by different users, these
copies increase the number of performances that occur. The economic
consequence of fewer such copies would be fewer performances. So
again, the creation of these copies serves to create value by increasing
the number of performances. The appropriate measure of this value is
the reasonable performance royalty, and under my proposed
performance-based model, increased royalties would be paid as a result

of the increased performances.

116 Zittrain, Transcript at 6037-6045.
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The making of ephemeral copies by the services frequently results
in other benefits to copyright o§vners. For instance, Douglas Talley
testified to the security benefits enabled by the use of buffer and cache
copies in encrypting/decrypting and encoding/ decoding data. The sound
recording owners likewise benefit from the increased sound quality
enabled by the use of ephemeral copies.!1?

Finally, I note that minimum fees are mentioned by the statutevi.n
both Section 112 and 114. As discussed above, however, the economic
Jjustification for a minimum fee is to ensure that the incremental costs of
servicing a licensee are covered by that licensee’s royalty payments. I see

\ no reason why the cost of servicing a licensee with both section 112 and
N R
) 114 licenses would differ from servicing a licensee with only a 114
license. Hence there is no economic justification for distinct minimum

fees for the two rights being licensed.

r 117 Talley, Transcript at 8649.
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( T I hereby declare under penalty of perjury under the laws of the
United States that the foregoing testiniony is true and correct to the best of

my knowledge, information and belief.

Adam B.. Jaffe ﬂ /{

Executed this 3rd day of October, 2001.



Jaffe Rebuttal Exh.1 A

1. Parties: This is an agreement between the Amcrican.‘Socicty of Composers, Authors and
Publishers (“We,” “Us” or “ASCAP™), located at One Lincoln Plaza, New York, New York 10023 and

(“You” or “Licensee’?, located at

Licensee Name
Street Address or PO Box City State ZIP Code
2, Experimental Agreement: This is an experimental agreement which applies for its term only

and is entered into without prejudice to any position you or we may take for any period subsequent to its
termination. '

3. Definitions: v
(a) Your “Web Site” is the Intemet site on the World Wide Web generally known as’

with the principal Universal Resource Locator (URL) of:

http//

) “Web Site Transmissions” are all transmissions of content to Web Site Users from or

) through your Web Site, or fiom any other web site pursuant to an agreement between you

N and the operator of the other web site, when accessed by means of any connection from
your Web Site. :

(c)  “Web Site Users”are all those who access Web Site Transmissions.

(d)  Qur “Repertory” consists of all copyrighted musical compositions written or published
by our members or by the members of &ifiliated foreign performing rights societies,
including compositions written or published during the term of this agreement, and of
which we have the right to license nondramatic public performances.

4 Grant of License: We grant you a license to publicly perform, by means of Web Site
Transmissions, non-dramatic renditions of the separate musical compositions in our Repertory.

5. Term of License: The license granted by this agreement commences on
(the “Effective Date”), and ends on December 31 of the same calendar year, and continues after that for

additional terms of one year each unless you or we terminate it by giving the other party notice at least
thirty days prior to the end of a calendar year,
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6. Limitations on License:

@
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®

This license extends only to you and your Web Site and is limited to performances
presented by means of Web Site Transmissions, and by no other means; provided,
however, that (i) nothing in this agreement authorizes such performances when
transmitted from your Web Site pursuant to an agreement between you and any other web
site operator, when accessed by means of a connection from that other web site, even if
such performances fall within the definition of Web Site Transmissions; and provided
further, that (i) if you are an Internet access provider, nothing in this agreement
authorizes such performances when transmitted from or through any homepage(s) hosted
on your Web Site for those for whom you provide the service of Internet access.

This license may not be assigned without our written consent.

This license is limited to the United States, its territories and possessions, and the
Commonwealth of Puerto Rico. : :

Nothing in this agreement grants you, or authorizes you to grant to any Web Site User, or
to anyone else, any right to reproduce, copy or distribute by any means, method or
process whatsoever, any of the musical compositions licensed by this agreement,
including, but pot limited to, transferring or downloading any such musical composition
to a computer hard drive, or otherwise copying the composition onto any other storage
medium, : :

Nothing in this agreement grants you, or authorizes you to grant to anyone else, any right
to reproduce, copy, distribute or perform publicly by any means, method or process
whatsoever, any sound recording embodying any of the musical compositions licensed

under this agreement.

Nothing in this agreement grants, or authorizes you to grant, to any Web Site User, or to
anyone else, any right to perform publicly by any means, method or process whatsoever,
any of the musical compositions licensed under this agreement, including, but not limited
to, any transmission, retransmission, or further transmission of any of those
compositions.

This license is-limited to non-dramatic performances, and does not authorize any
dramatic performances; nor does it extend to or include the public performance of any
opera, operetta, musical comedy, play, or like production, as such, in whole or in part.

7. License Fees: For each year during the term of this agreement you agree to pay us the license fee
calculated in accordance with the Rate Schedules applicable for that year.

8. Rate Schedules: There are three alternative Rate Schedules, (Schedules “A,” “B” and “C,")
attached to and made a part of this agreement. For each year, you may choose any one of the three rate
schedules we offer and for which you can provide the required information, using either your own -
technology, or technology supplied by an industry acknowledged technology company.

9. Reports and Payments: You agree to furnish license fee reports and payments to us as follows:

(@)

Initial License Fee Report. Upon entering into this agreement, you will submit an Initial
License Fee Report based on a good faith estimate of either “Web Site Revenue’ or
“Web Site Sessions” for the period from the Effective Date of this agreement until
December 31 of the year in which this agreement is executed.
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(®)

©

(d)

©

®

Annual License Fee Reports. You will submit a0 Annual License Fee Repont for each
year of this agreement, by the first day of April of the following year on the Report Form
we will provide you free of charge.

License Fee Payments. You will submit license fee payments quarterly on or before
Janvary 1, April {, July | and October | of each year. Each such payment shall be equal
to one-fourth of the license fee for the preceding calendar year; provided, however, that
in any year for which your estimated license fee is less than $1,000, you will submit

- payments of $250 each, or the balance of the license fee due for that year, whichever is

less.

Late Report Payments. If we do not receive your Annual License Fee Report when due,
you will submit quarterly license fee payments that are 24% higher than the quarterly
payments due for the preceding year, and payments will continue at that increased rat
until we receive the late report. ’

Annual Adjustment. With each Annual License Fee Report you will submit payment of
any license fees due over and above all amounts that you paid for the year to which the
report pertains. If the fee due is less than the amount you paid, we will apply the excess
to the next quarterly payment due under this agreement. If the excess is greater than one
quarterly payment, we will refund the excess over and above the amount of one quarterly
payment to you at your written request.

Late Payment Charge. You will pay a finance charge of 1-1/2% per month, or the
maximum rate permitted by state law, whichever is less, from the date due, on any
required payment that is not made within thirty days of its due date.

Music Use Reports. You agree to provide us with reports regarding the musical
compositions contained in your Web Site Transmissions. If the annual license fee
payable to ASCAP is less than $10,000, you will submit such reports for the first three
days of each calendar quarter. If the annual license fee payable to ASCAP is $10,000 or
greater, you will submit such reports for at least one week in each calendar quarter, for
which we will request in writing and send it to you at least thirty days prior to

. commencement of the period to be covered by the report. Your reports will be in the

form we provide, and will contain the information specified by us.

Report Verification:

(a

(®)

We have the right to examine your books and records, and you agree to obtain for us the
right to examine the books and records of any partner in, or co-publisher of, your Web
Site, in order to verify any required report. We may exercise this right by giving you
thirty days notice of our intention to conduct an examination. We will consider all data
and information derived from our examination as completely confidential. You agree to
furnish all pertinent books and records, including electronic records, to our authorized
representatives, during customary business hours.

If our examination shows that you underpaid license fees, you agree to pay a finance

charge of 1-1/2% one month, or the maximum rate permitted by state law, whichever is
less, on the license fees due from the date we bill you for that amount or, if the

gnderpa')émem is 5% or more, from the date or dates that the license fees should have
een paid.
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(c)  You may dispute all or part of our claim for additional fees. You may do so by advising
us in writing within thirty days from the date we bill the additional fees to you of the
basis for your dispute, and by paying the undisputed portion of our claim with the
applicable finance charges. If there is a good faith dispute between us conceming all or
part of our claim, we will defer finance charges on the disputed amount until sixty days
after we have responded to you, and will pro-rate finance charges based on our resolution

of the dispute.

11.  Breach or Default: If you fail to perform any of the terms or conditions required of you by this
agreement, we may terminate your license by giving you thirty days notice to cure your breach or
default. If you do not do so within that thirty day period, your license will automatically terminate at the
end of that period without any further notice from us,

12.  Interference with ASCAP’s Operations: We have the right to terminate this license effective
immediately, if there is any major interference with, or substantial increase in the cost of, our operation
as a result of any law in the state, tetritory, dependency, possession or political subdivision in which you
or your Web Site is located which is applicable to the licensing of performing rights. o

13.  Indemnification: We will indemnify you from any claim made against you with respect to the
non-dramatic performance licensed under this agreement of any composition(s) in our Repertory, and
will have full charge of the defense against the claim. You agree to notify us immediately of any such
claim, furnish us with all the papers pertaining to it, and cooperate fully with us in its defense. If you
wish, you may engage your own counsel, at your expense, who may participate in the defense. Our
liability under this paragraph is strictly limited to the amount of license fees that you actually paid us
under this agreement for the calendar year(s) in which the performance(s) which are the subject of the

claim occurred. :

14.  Covenant Not to Sue:

(a) ASCAP, on its own behalf and on behalf of our members, covenants not to make any
claim against you for unauthorized public performances of any of our members’
compositions .in cur Repertory which would have been licensed under this agreement
except for the limitation set forth in subparagraph 6(a)(i), provided that the agreement
between you and the operator of the other web site referred to in subparagraph 6(a)(i)
expressly requires that the operator of the other web site obtain needed authorization for
performances of copyrighted musical compositions on or through its web site, and
provided further, that within 24 hours of receipt of notice from us that the operator of the
other web site does not have such needed authorization, you will remove or block the
connection from that other web site to your Web Site.

®) ASCAP, on its own behalf and on behalf of our members, covenants not to make any
claim against you for unauthorized public performances of any of our members’
compositions in our Repertory which would have been licensed under this agreement
except for the limitation set forth in subparagraph 6(=)(ii), provided that the agreement
between you and the owner of the homepage referred to in subparagraph 6(a)(ii)
expressly requires that that owner obtain needed authorization for performances of
copyrighted musical compositions on or through its homepage, and provided further, that -
within 24 hours of receipt of notice from us that the owner of the homepage does not
have such needed authorization, you will remove that homepage from your Web Site.

15.  Notices: We or you may give any notice required by this agreement by sending the notice to the
other party’s last known address by United States Mail or by generally recognized same-day or
overnight delivery service. We each agree to inform the other in writing of any change of address.
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16.  Governing Law: This agreement will be governed by and construed in accordance with the laws

of the state of New York

17.  Entire Agreement: This agreement constitutes the entire agreement between you and ASCAP,
and may only be modified, or any rights under this agreement may be waived, by a written document

executed by both you and ASCAP.

IN WITNESS WHEREOF , this Agreement has been duly executed by ASCAP and Licensee this

day of ,20

AMERICAN SOCIETY OF COMPOSERS,
AUTHORS AND PUBLISHERS

Licensee Name

By

By

Signature

Title

Print Your Name

Jindividual owner, write “individual owner” under printed
4 . .

Title
(Fill in capacity in which signed: (a) If corporation, state
corporate office held; (b) If parmership, write word
“partner” under printed name of signing pariner; (c) If

name.)
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RATE SCHEDULE “A”

REPORT FORM

ASCAP EXPERIMENTAL LICENSE AGREEMENT FOR INTERNET
SITES ON THE WORLD WIDE WEB—-RELEASE 3.0

PART]. ACCOUNT INFORMATION

REPORT PERIQD: THRU 12/31/

LICENSEE NAME:;

POSTAIL ADDRESS;

WEB SITE URL: http/ E-MAIL:

FACSIMILE NUMBER; PHONE NUMBER:

~ PART 11. DEFINITIONS

a The terms “Web Site,” “Web Site Transmissions” and “Web Site Users” are defined in
subparagraphs 3(a), (b) and (c) of the license agreement.

(b) ~ “Sponsor Revenue” means all payments made by or on behalf of sponsors, advertisers, program
suppliers, content providers, or others for use of the facilities of your Web Site including, but not limited

to, payments associated with syndicated selling, on-line franchising and associates programs. “Sponsor
Revenue” also means all payments from whatever source derived upon your sale or other disposition of
goods or services you received as barter for use of the facilities of your Web Site including, but not
limited to, payments for the sale of advertising time or space.

(¢) _ “Adjustment to Sponsor Revenue” means advertising agency commissions not to exceed 15%
actually allowed to an advertising agency that has no direct or indirect ownership or managerial
connection with you or your Web Site.

(d)  "Web Site User Revenue” means all payments made by or on behalf of Web Site Users to
access Web Site Transmissions including, but not limited to, subscriber fees, connect time charges, and

any other access fees.

(6)  “Web Site Revenue” includes all specified payments and expenditures whether made directly to
you or to any entity under the same or substantially the same ownership, management or control as you,
or to any other person, fim or corporation including, but not limited to, any partner or co-publisher of
your Web Site, pursuant to an agreement or as directed or authorized by you or any of your agents or
employees. '
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® “Web Session Value” is the value derived from the number of Web Sessions that a Web Site
generates.

® “Web Site Sessions™ are the total number of periods that begin when a Web Site User first
accesses any Web Site Transmission and end when that Web Site User has not accessed any Web Site

Transmission within 10 minutes.

PART LI, REVENUE BASED
LICENSE FEE CALCULATION FOR RATE SCHEDULE “A”

NET SPONSOR REVENUE
1. Sponsor Revenue $
2. Adjustment to Sponsor Revenue $
3. Net Sponsor Revenue (subtract line 2 from line D $
WEB SITE REVENUE -
4, Web Site User Revenue $
5. Net Sponsor Revenue (from line 3) 3
6. Web Site Revenue (add lines 4 and 5) -$
7. Rate Based on Revenue . X 01615
8. Revenue Based License Fee (multiply line 6 by line 7) 3
PART IV. WEB SESSION BASED
LICENSE FEE CALCULATION FOR RATE SCHEDULE “A"
WEB SESSION VALUE
Web Site Sessions -
%'O. Rate Based on Web Sessions x$ .00048
11. Web Session Based Licensee Fee (multiply line 9 bY HDE 10) oeumeesscemsencorsssene - $

PART V. LICENSE FEE CALCULATION FOR RATE SCHEDULE “A”

12. Licensee Fee (enter line 8, line 11, or Maximum License Fee, if applicable,*

whichever is greater) 3
13. Minimum License Fee , $ 264.00
14.  LICENSE FEE DUE (enter amount from line 12 or line 13, whichever is
greater) R

PART VI. CERTIFICATION

We certify that this report is true and correct and that all books and records necessary to verify this
report are now and will continue to be available for your examination in accordance with the tenms of
the license agreement,

Signature Date

Print Name and Title

* If Web Site Revenue exceeds $19,000,000.00 per year, or if you choose not to report Web Site Revenue or Web Session
Value, your annual Maximum License Fee is 5300,000,00,



C RATE SCHEDULE “B”
v/ :

@ “REPORT FORM
ASCAP EXPERIMENTAL LICENSE AGREEMENT FOR INTERNET
SITES ON THE WORLD WIDE WEB-RELEASE 3.0

PART I ACCOUNT INFORMATION

REPORT PERIOD: THRU 12/31/

LICENSEE NAME;
POSTAL ADDRESS;
WEB SITE URL: htip:// E-MAIL;
FACSIMILE NUMBER: PHONE NUMBER:
. PART 11. DEFINITIONS
\., > (@)  The terms “Web Site,” “Web Site Transmissions” and “Web Site Users” are defined in
’ subparagraphs 3(a), (b) and (c) of the license agreement. '

(b)  “Sponsor Revenue” means all payments made by or on behalf of sponsors, advertisers, program
suppliers, content providers, or others for use of the facilities of your Web Site including, but not limited
to, payments associated with syndicated selling, on-line franchising and associates programs. “Sponsor
Revenue” also means all payments from whatever source derived upon your sale or other disposition of
goods or services you received as barter for use of the facilities of your Web Site including, but not
limited to, payments for the sale of advertising time or space. :

(c)  “Adjustment to Sponsor Revenue” means advertising agency commissions not to exceed 15%
actually allowed to an advertising agency that has no direct or indirect ownership or managerial

connection with you or your Web Site.

(d)  “Web Site User Revenue” means all payments made by or on behalf of Web Site Users to
access Web Site Transmissions including, but not limited to, subscriber fees, connect time charges, and
any other access fees. :

(e)  “Web Site Revenue” includes all specified payments and expenditures whether made directly to
you or to any entity under the same or substantially the same ownership, management or control as you,
or to any other person, firmor corporation including, but not limited to, any partner or co-publisher of
your Web Site, pursuant to an agreement or as directed or authorized by you or any of your agents or

. employees.
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6] “Web Site Sessions” are the total number of periods that begin when a Web Site User first
accesses any Web Site Transmission and end when that Web Site User has not accessed any Web Site
Transmission within 10 minutes.

“Music Sessions” are the number of Web Site Sessions in which Web Site Users access any
performance(s) of music.

“Web Session Value” is the value derived from the number of ‘Web Sessions that a Web Site
generates. :

PART LIl REVENUE BASED
LICENSE FEE CALCULATION FOR RATE SCHEDULE “B”

NET SPONSOR REVENUE
i, Sponsor Revenue S
2. Adjustment t0 SPONSOr REVENUE wvrusisireinsmisisssssissssarssasensesssnnssssssssssrssssssrssessiss 3
3. Net Sponsor Revenue (subtract line 2 from ne 1) .veeeevnsrissssnseesessnsersressases 3
WEB SITE REVENUE
4, Web Site User Revenue S
5. Net Sponsor Revenue (from line 3) )
6. Web Site Revenue (add lines 4 and 5) S
VALUE ATTIUBUTABLE TO PERFORMANCES OF MUSIC
7. Web Site Sessions
8. Music Sessions
9. Ratio (divide line 8 by line 7) (to 3 decimals)
10.  Web Site Revenue(from line 6) s
11 Value Attributable to Performances of Music (multiply line 9 by line 10) $
12.  Rate Based on Revenue x—0242
13.  Revenue Based License Fee (multiply line 11 by line 12) b3
PART IV. WEB SESSION BASED

LICENSE FEE CALCULATION FOR RATE SCHEDULE “B”
WEB SESSION VALUE
14,  Web Site Sessions (from line 7)
15. Music Sessions (from line 8)
16. Rate Based on Web Sessions x$ .00073
17.  Web Session Based Licensee Fee (multiply line 15 by line 16) ' 5

PART V. LICENSE FEE CALCULATION FOR RATE SCHEDULE “B"

18.  Licensee Fee (enter line 13, line 17,0or Maximum License Fee, if applicable,.
whichever is greater)
19, Minimum License Fee
20. LICENSE FEE DUE (enter mount from line 18 or line 19, whichever is
greater) 'S

264.00

Ao

* If Web Site Revenue exceeds $19,000,000.00 per year, or if you choose not to report Web Site Revenne or Web Session -
Value, your annual Maximum License Fee is $300,000.00. .
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PART V1. CERTIFICATION

We certify that this report is true and correct and that all books and records necessary to verify this
report are now and will continue to be available for your examination in accordance with the terms of
the license agreement.

Signature . Date

Print Name and Title

10
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RATE SCHEDULE “C”

REPORT FORM
ASCAP EXPERIMENTAL LICENSE AGREEMENT FOR INTERNET

SITES ON THE WORLD WIDE WEB—RELEASE 3.0

PART 1. ACCOUNT INFORMATION
REPORT PERIOD: THRU 1273Y/

LICENSEE NAME;

POSTAL ADDRESS;

WEB SITE URL: http:// | E-MAIL:
FACSIMILE NUMBER: PHONE NUMBER:

PART II. DEFINITIONS

(@  The terms “Web Site,” “Web Site Transmissions” and “Web Site Users” are defined in
subparagraphs 3(a), (b) and (c) of the license agrecment, : :

(b)  “Sponsor Revenue” means all payments made by or on behalf of sponsors, advertisers, program
suppliers, content providers, or others for use of the facilities of your Web Site including, but not limited
to, payments associated with syndicated selling, on-line franchising and associates programs. “Sponsor
Revenue” also means all payments fiom whatever source derived upon your sale or other disposition of
goods or services you received as barter for use of the facilities of your Web Site including, but not
limited to, payments for the sale of advertising time or space.

()  “Adjustment to Sponsor Revenue® means advertising agency commissions not to exceed 15%
actually allowed to an advertising agency that has no direct or indirect ownership or managerial
connection with you or your Web Site.

(d)  “Web Site User Revenue” means all payments made by or on behalf of Web Site Users to
access Web Site Transmissions including, but not limited to, subscriber fees, connect time charges, and

any other access fees.

(e) “Web Site Revenue” includes all specified payments and expenditures whether made directly to
you or to any entity under the same or substantially the same ownership, management or control as you, -
or to any other person, fim or corporation including, but not limited to, any partner or co-publisher of
your1 Web Site, pursuant to an agreement or as directed or authorized by you or any of your agents or
employees.

11



o "Web Site Sessions” are the total number of periods that begin when a Web Site User first
accesses any Web Site Transmission and end when that Web Site User has not accessed any Web Site
Transmission within 10 minutes.

“Music Sessions” are the number of Web Site Sessions in which Web Site Users access any
performance(s) of music.

“Web Session Value” is the value derived from the number of Web Sessions that a Web Site
generates.

i “Performances of Music™ are the total number of performances of all musical works contained

m Web Site Transm.ssm

“Performances of ASCAP Music” are the number of Performances of Music which are of
musical works in the ASCAP repertory not otherwise licensed.

PART IIl, REVENUE BASED
LICENSE FEE CALCULATION FOR RATE SCHEDULE “C”

NET SPONSOR REVENUE

1. Sponsor Revenue M

2. Adjustment to Sponsor Revenue S
3. Net Sponsor Revenue (subtract line 2 from line 1) 3
WEB SITE REVENUE

4, Web Site User Revenue s

s. Net Sponsor Revenue (fiom line 3) 3

6. Web Site Revenue (add lines 4 and 5) $
VALUE ATTRIBUTABLE TO PERFORMANCES OF MUSIC

7. Web Site Sessions

a. Music Sessions

9, Ratio (divide line 8 by line 7) (to 3 decimals) —_—
10.  Web Site Revenue (from line 6) : $

1. Value Attributable to Performances of Music (multiply line 9 by line 10)........ S

VALUE ATTRIBUTED TO PERFORMANCES OF ASCAP MUSIC

e
12.  Performances of Music ;

13.  Performances of ASCAP Music
14, Ratio (divide line 13 by line 12)(to 3 decimals)

15. Value Attributable to Performances of Music (from line 1 ) R— $
16.  Value Attributable to Performances of ASCAP Music (multiply line 14 by line
15) ' S
17. Rate Based on Revenue X .0446
18.  Revenue Based License Fee (multiply line 16 by line 17) S_

PART IV. WEB SESSION BASED
LICENSE FEE CALCULATION FOR RATE SCHEDULE “C»

WEB SESSION VALUE
19.  Web Site Sessions (fiom line 7)
20.  Music Sessions(from line 8)

|
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21.  Performances of Music (from line 12)

22.  Performances of ASCAP Music (from line 13)
., 23.  Ratio (divide lire 22 by line 21)
. 24.  Sessions Attributable to Performances of ASCAP Music (multiply line 20 by
: line 23) '
25,  Rate Based on Web Sessions ... x$ ,00134

26.  Web Session Based Licensee Fee (multiply line 24 by line25) e . §
PARTYV. LICENSE FEE CALCULATIONFOR RATE SCHEDULE “cr

27.  Licensee Fee (enter line 18, line 26, or Maximum License Fee, if applicable,’

whichever is greater) $ A
28. Minimum License Fee 5 264.00
29, LICENSE FEE DUE (enter amount.from line 27 or line 28, whichever is '
greater) 3

PART V1. CERTIFICATION

We certify that this report is true and correct and that all books and records necessary to verify this
report are now and will continue to be available for your examination in accordance with the terms of

the license agreement.

Signature . Date

. Pnnt Name and Title
Piaaget ¥

Q/ * If Web Site Revenue exceeds § 19.000.000.00per year, orif you chooseniot to report Web Site Revenue or Web Session
Value, your annual Maximum Llcense Fee is $300,000.00. :

13



\ , Pages or portions thereof on the Web Site.

Jaffe Rebuttal Exh.1B

' * : INTERNET-01
WEB SITE
rososion MUSIC PERFORMANCE AGREEMENT
AGREEMENT, made on ' . 200_, by and between BROADCAST MUSIC, INC ("BMI7),
a New York corporation with its principal offices at 320 W&st S7th Street, New York, New York 10019 and

("LICENSEE"), a . (State)
(checkone) Q corporation :
0] partnership
Q limited liability company
n} individual d/b/a (complete if applicable)
with its principal offices at

(the “Agreement”).

IT IS HEREBY AGREED AS FOLLOWS:

1. Term : )

The Term of this Agreement shall mean the period from either January 1, 2001 or (date after
January 1, 2001 on which audio was launched), whichever is later, through Decernber 31, 2003 and continuing on a year-
to-year basis thereafter. Either party may terminate the Agreement upon 60 days' prior written notice at the end of
December of any year beginning with December 31, 2003. BMI shall have the right to cancel this Agreement along with
the simultaneous cancellation of the Agreements of all cther licensees of the same class and category as LICENSEE as
of the end of any month during the initial term or any subsequent renewal term, upon 60 days’ prior written notice.

2. Definitions

As used in this Agreement, the following terms shall have the following respective meanings:

(a) “Allocation of Run-Of-Site Revenue® shall mean Run-Of-Site Revenue multiplied by a fraction the
numerator of which is the total Music Page Impressions for the reporting period, and the denominator of which is the total
Page impressions for the reporting period. (Run-Of-Site Revenue x (total Music Page impressions + total Page
impressions)) : _ .

(b) “Direct Music Area Revenue” shall mean the total of: (1) In-Stream Advertising Revenue; (2) Music Page
Banner Advertising Revenue; (3) Music Subscriber Revenue; and (4) Other Music Revenue.

{c) *Gross Revenue” shall mean all revenue, including all billings on behalf of, and all payments made to,
LICENSEE, or as authorized by LICENSEE, its employees, representatives, agents or any other person acting on
LICENSEE's behalf, and all billings on behalf of, and payments made to, any person, company, firm or corporation under
the same or substantially the same ownership, management and control as LICENSEE for: (1) access to and/or use of
the Web Site or portions theredf, including online time, subscriptions, and other transactional charges (excluding revenue
generated by LICENSEE for the direct sale of manufactured products), including commissions from third parties on
transactions; (2) advertising (including sponsor “hot links™) on the Web Site, including billings to and payments received
from sponsors, less advertising agency commissions not to exceed 15% actually incurred to a recognized advertising
agency not owned or controlied by LICENSEE; (3) the provision of ju,ne or space on the Web Site to any other person or
company, (4) donations; (5) the fair market value of merchandise, services or any thing or service of value which
LICENSEE may receive in fieu of cash consideration for the use of the Web Site (i.e. trade and barter); and (6)
LICENSEE's proprietary software used 1o access the Web Site, or download any aspect thereof. Grass Revenue shall
include such payments as set forth in (1) through (6) above to which LICENSEE is entitled but which are paid to a parent,
subsidiary, or division of LICENSEE or any third party, in lieu of payment to LICENSEE; for LICENSEE's Web Site.
LICENSEE may deduct from Gross Revenue any bad debts actually written off during a reporting period which are
related to any billings previously reported, but shall increase Gross Revenue by any recoveries theredf.

(d) “In-Streamn Advertising Revenue” shall mean that portion of Gross Revenue as defined in Paragraph
2(c)(2) and 2{c)({5) which is derived from advertising embedded in audio or audiovisual programming on. the Web Sile
which contains music.

(e) “Music Area Revenue” shall mean Direct Music Area Revenue plus the Allocation of Run-Of-Site
Revenue. !

(i = “Music Page” shall mean a Web Page which presents one or more icons or hyperlinks that may be
clicked on to access performances of music or at which music is played upon loading the Web Page.

() “Music Page Banner Advemsmg Revenue” shall mean that portion of Gross Revenue as defined in
Paragraph 2(c)(2) and 2(c)(5) which is derived from advertisements appearing on or in connection with Music

(h) A “Music Page impression” shall mean a transfer request for a single Music Page.

g ® BM! 5 a registered trademark of Broadcast Musi, inc. 040301 1
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@) “Music Subscriber Revenue” shall mean that porfion of Gross Revenue as defined in Paragraph 2(c)(1)
which is derived from granting access to performances of music or Music Pages or portions thereof on the Web Stte.

0] "Online Service” shall mean a commercial computer online information and/or entertainment
programming packaging service including, but not limited to America Online, @Home Network, Road Runner, Microsoft
Network, CompuServe and Prodigy, which offers consumers, for a fee, access to proprietary centralized databases and
remote sources of audio and video programming and which may provide Intemet access.

(k) “Other Music Revenue” shall mean that portion of Gross Revenue as defined in Paragraphs 2(c)(1)-(6)
(other than Gross Revenue defined in Paragraphs 2(d), 2(g) and 2(i)) which is directly attributable to performances of
music or Music Pages or portions thereof on the Web Site.

] “Page Impression” shaill mean a transfer request for a single Web Page.

(m)  “Run-Of-Site Revenue” shall mean that portion of Gross Revenue as defined in Paragraphs 2(c)(1)-(6)
which is attributable to the entire Web Site, or any part or parts of the Web Site that include one or more Music Pages or
portions thereof. Run-Of-Site Revenue shall not include Direct Music Area Revenue or other revenue derived from -
targeted advertising buys where an advertiser buys advertising banners or other opportunities on or in connection with, or
LICENSEE charges for access to, specific Web Page(s) other than Music Page(s) or portions thereof.

(n) “Termitory” shall mean the .United States, its Commonwealth, temritories, and possessions, and the
territories represented by non-U.S. performing rights licensing organizations fisted on Exhibit C as may be amended from
time to time by BMI during the Term of this Agreement by adding to or deleting from the list of countries posted in the
licensing section of the BMI web site located at http://www.bmi.com/. BMI will provide notice to LICENSEE (by e-mail to
the address provided by LICENSEE on the profile attached hereto as such may be amended in writing by LICENSEE) of
the deletion of any non-U.S. performing rights licensing organization from Exhibit C during the Term hereof.

(o) “U.S. Territory” shall mean the United States, its Commonwaealth, territories, and possessions.

p) “Web Page” shall mean a set of associated files transferred sequentially from the Web Site to, and
rendered more or less simuitaneously by, a browser. For purposes of this Agreement, such associated files shall include,
but shall not be limited ta, ‘pop-up’ windows that open upon accessing the Web Page as well as proprietary software
‘players’ that open when accessing an audio or audiovisual file associated with the Web Page.

(qQ) ‘Web Site” shall mean an Intemet computer service comprising a series of interrelated Web Pages
currently registered with a domain name registration service and known as
that LICENSEE produces and/or packages and then transmits or causes to be transmitted either directly or indirectly to
persons who receive the service from the URL http:// over the Intemet by means of
a personal computer or by means of another device capable of receiving Internet transmissions. LICENSEE may license
additional Web Sites owned, operated and/or controlled by LICENSEE by listing such additional sites on Exhibit A hereto,
and may amend Exhibit A from time to time during the. Term hereof by written agreement signed by both parties.
LICENSEE must comply separately with all reporting requirements and pay separate license fees under this Agreement,
including Annual Minimum License Fees, for each Web Site listed on Exhibit A. References herein to Web Site shall
include those additional sites listed on Exhibit A.

3. . Grant of Rights '

(a) BMI hereby grants to LICENSEE. for the Term, a non-exclusive license to perform publicly within the
Territory (subject to Paragraph 3(b) below), in and as part of LUCENSEE's Web Site transmitted or caused to be
transmitted either directly or indirectly by LICENSEE over the Intemnet all musical works, the right to grant public
performance licenses of which BMI controls. This Agreement shall only include public performances in the Territory of
musical works by transmissions over the Internet recelved via personal computers or by means of another device
capable of receiving the Internet through streaming technalogies as well as those fransmissions that are downloaded by
persons on personal computers or otherwise, where such transmissions are accessed through the Web Site simultaneous
to viewing a page on the Web Site. Public performances outside of the Territory may be subject to appropriate separate
licensing. This Agreement shall not license transmissions of musical works that are accessed through a web site owned
or confrolled by a third party simuftaneous to viewing a page on the third party’s web site. This Agreement does not
include dramatic rights or the right to perform dramatico-musical works in whole or in substantial part. This Agreement
also does not license public perfformances in any commercial establishments, including, but not limited to, where all or a
portion of LICENSEE's Web Site is used as a commercial music service (as that term is customarily understood in the
industry); such performances of BMI music shall be subject to appropriate separate ficensing.

(b) Notwithstanding the foregoing, the territorial scope of the grant of rights with respect to any musical
works which are affiliated with BMI through a non-U.S. performing rights licensing organization not listed on Exhibit C
hereto is limited to public performances in the U.S. Territory. Public performances of such musical works outside of the
U.S. Territory may be subject to appropriate separate licensing.

©) Nothing herein shall be construed as the grant by BMI of any license in connection with any transmission
which is not part of LICENSEE's Web Site transmitted or caused to be transmitted by LICENSEE and nothing herein
shall be construed as authorizing LICENSEE to grant to others {including, but not limited to, third party web sites, Online
Services, cable television system operalors and open video systems (acting as other than intemet service providers))
any license or right to reproduce or perform publicly by any means, method or process whatsoever, any of the musical
compositions licensed hereunder.




¢

@

S

|

"~

(d) This Agreement grants only public perfarming rights to LICENSEE, and does not grant any reproduction,
distribution, performance sight in sound recordings or any other intellectual property right(s) in any musical works to any
person or entity that may receive and/or download or otherwise store the transmission of musical works.

(e) In the event that all or a portion of LICENSEE's Web Site is offered for resale by a third party as a pay or
premium audio or audiovisual service, or is. packaged or included on a tier of services by a third party for additional
revenue, either independently or with other Web Sites, LICENSEE shall immediately notify BM! in writing of any such
arrangements. BMI and LICENSEE expressly agree that any such uses are not licensed under this Agreement and shall
be subject to appropriate separate licensing.

4, License Fee

In consideration of the license granted herein, LICENSEE shall pay to BMI for each calendar quarter of the Term
hereof a license fee in accordance with the following rate calculations at LICENSEE's option:

(3) Gross Revenue Calculation

LICENSEE shall pay to BMI 1.756% of LICENSEE's Gross Revenue generated by LICENSEE's Web Site
during each quarter year of the Term according to the Payment Schedule below (Gross Revenue X 1.75%); or

{b) Music Area Revenue Calculation : :

LICENSEE shall pay to BMi the greater of: (1) 2.5% of LICENSEE's Music Area Revenue generated by

LICENSEE's Web Site during each quarter year of the Term according to the Payment Schedule below (Music

Area Revenue X 2.5%); and (2) total Music Page Impressions during each quarter year of the Term according to

the Payment Schedule below divided by 1,000 and multiplied by $0.12 ({(Music Page Impressions + 1,000} X

$0.12). .

(c) Payment Schedule: LICENSEE may elect between the Gross Revenue Calculation and Music Area
Revenue Calculation upon filing each of its Financial Reports for each immediately preceding calendar quarter of the
Term in accordance with Paragraph 6 according to the following Payment Schedule:

PAYMENT SCHEDULE
Quarter Period Ending Payment Due Date
First March 31 April 30
Second June 30 July 31
Third September 30 October 31
Fourth December 31 January 31

5. Annual Minimum License Fee

For each calendar year of the Agreement, LICENSEE shall pay to BMI an Annual Minimum License Fee as
follows: .
(a) Upon signing this Agreement, LICENSEE shall estimate its annual Gross Revenue and shall pay to BMI
an estimated Annual Minimum License Fee in accordance with the Minimum Fee Table below prorated based on the
number of months remaining in the first calendar year covered by the Agreement. Thereafter, LICENSEE shall pay to
BM! any additional amount that may be due based on actual Gross Revenue upon filing its Financial Reports in
accordance with Paragraph 6. Annual Minimum License Fee payments are credited against any additional ficense fees
that LICENSEE shall owe to BMI in the same year to which the Annual Minimum License Fee shall apply. Overpayments
shall be credited to- UCENSEE's account. Web Siles paying only Annual Minimum License Fees must still submit
financial reports under Paragraph 6.

(b) The Annual Minimum License Fee due for 2001 is specified in the Minimum Fee Table below. For each
year of this Agreement after 2001, the Annual Minimum License Fee shall be adjusted to reflect the increase (or
decrease) in the United States Consumer Price Index (National, All tems) between October 2000 and October of the
year preceding the year subject to the minimum fee, and shall be rounded to the nearest dollar amount.

MINIMUM FEE TABLE

Gross Revenue 2001 Annual Minimum Fee
Up to $12,000 $259.00
$12,001 t0 $18,500 $388.00
$18,501+ $517.00
6. Financial Reports and Audit

- (@) LICENSEE shall submit to BMI separate Financial Reports as to Gross Revenue generated by
LICENSEE's Web Site as follows: . .
)] For each calendar quarter of this Agreement, a report, certified by an authorized representative of
LICENSEE, for the Web Site, in the form substantially the same as the Web Site Music Performance License Quarterly
Report Form annexed 1o this Agreement as Exhibit B. LICENSEE's Financial Reports are due al the same time as the
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applicable quarterly license fee, including the Annual Minimum License Fee, as set forth in Paragraph 4. LICENSEE
agrees to use commercially reasonable efforts to use software which BMI may provide to LICENSEE to prepare and
deliver such reports electronically, or such other commercially reascnable altemative method upon which the parties
agree. LICENSEE's Financial Reports shall be treated as confidential. BMI will not disclose the contents of such reports
except as may be required by law or legal process; provided, however, that nothing contained herein shall limit or
preclude BMi from providing affiliated or represented songwriters, composers, music publishers, and/or non-U.S.
performning rights ficensing organizations with itemized royalty statements and responding to inquiries from such affiliates
or non-U.S. organizations related thereto.

(W) BMI shall have the right 1o estimate the fees due for a given quarter year on the basis of the highest
quarterly fee during the previous twelve (12) months and bill LICENSEE therefor in the event that LICENSEE fails 1o
report as required. Neither BMI's estimation of the fee for a reporting period nor anything else shall refieve LUCENSEE of
the obligation to report and make actual fee payments for the reporting period. If BM!I's estimate was less than the actual
license fee due, LICENSEE shall pay BMI, at the time the report is rendered, the difference between the actual fee due
and the estimated fee paid. If LICENSEE's report reflects that the actual fee for the quarter year was less than the
estimated fee paid, BMI shall credit the overpayment to LICENSEE's account. If LICENSEE has submitted all
contractually required prior reports and payments to BMI and this Agreement is terminated, BMI shall refund the
overpayment to LICENSEE.

(b} BM! shall have the right to require that LICENSEE provide BMi with data or information sufficient to
ascertain the license fee due hereunder. ) .

{c) BMI shall have the right, at BMLI's sole cost and expense, once with respect o each year of the Term (or
portion thereof), by its duly authorized representatives, at any time during customary business hours and upon thirty (30)
days' advance written notice, to examine the books and records of account of LICENSEE necessary to verify any and all
statements, accounting and reports rendered and/or required by this Agreement and in order to ascertain the license fee
due BMI for any unreported period. The period for which BMI may audit LICENSEE shall be fimited to three (3) calendar

"years preceding the year in which the audit is made; provided, however, that if an audit is postponed at the request of

LICENSEE, and BMI grants such postponement, BMI shall have the right to audit for the period commencing with the
third calendar year preceding the year in which notification of intention to audit was first given by BMI to LICENSEE., In
the event that an audit reveals a deficiency of ten percent (10%) or greater, BMI shall have the right to audit one (1)
additional calendar year, for a total of four (4) calendar years preceding the year in which the audit is made. This
limitation on the period for which BMI may audit LICENSEE shall not apply if: (i) LICENSEE fails to file its.financial
reports due under Paragraph 6(a)(i) in a timely manner;-and/or (if) LICENSEE fails or refuses after written notice from
BMI 1o produce the material books and/or records of account necessary to verify any report or statement required under
the Agresment. BMI shall treat as confidential all data and information coming to ils attention as the result of any such
examination of books and records, and shall not use any such information other than in connection with its administration
of this Agreement.

(d) In addition to any other remedy that BM! may have, in the event that BMI conducts an audit under
Paragraph 6(c) and such audit reveals that LICENSEE has underpaid license fees 1o BMI, LICENSEE shall immediately
pay the amount LICENSEE owes BMI and, in addition, if such underpayment amounts to ten percent (10%) or more of
LICENSEE's annual fees for the audited period, LICENSEE shall pay BMI a late payment charge in the amount of one
and one-half percent (1 1/2%) per month of all monies owed commencing on the actual date such monies were due.

7. Late Payment Charge

BMI may impose a late payment charge of one and one-half percent (1 1/2 %) per month from the date payment
was due on any quarterly payment that is received by BMI more than ten (10) days afler the due date.
8. Music Use Reports

(a) LICENSEE shall provide BMI, in electronic form, quarterty Music Use Reports which shall contain
detailed information from LICENSEE's Web Site usage logs concemning the transmission of all musical works on
LICENSEE's Web Site. Such information shall identify each musical work by title, composer/writer, author, arlist, record
label, any unique identifier (e.g. ISWC, ISAN), length, type of use (i.e., theme, background or feature performance) and
manner of performance (i.e. instrumental or vocal) (or any other methodology agreed to by BM! and LICENSEE) and
specify ‘the number of times each musical work was transmitted and whether such transmission was streamed or
downloaded. In the event that a charge was made for an on-demand transmission where the user chose to access a
particular work and paid a fee to LICENSEE for such service, LICENSEE shall include the gross price that the end user
was charged {o receive such transmission(s). With respect to transmissions of audiovisual works, such information shatl
also include the title of each audiovisual work, and the primary author, director, and principal actor(s) of the audiovisual
work. With respect to on-demand transmissions where users are able to access tfransmissions of specific works upon .
request, such information shall also include the country where the end-user received such transmission. LICENSEE shall
request reports from its licensors or outside producers with respect 1o all content provided by others and transmitied by -
LICENSEE as part of LICENSEE's Web Site. LICENSEE shall notify BMI immediately in the event that LICENSEE is
unable to obtain such reports, and BMI shall use commercially reasonable efforts to secure any missing reports from
LICENSEE's licensors or outside producers, but nothing contained herein shall relieve LICENSEE of its obhgabon to
deliver the reports to BMI in the event that BMI is unable to obtain such reports.



(b) LICENSEE shall defiver to BMI Music Use Reports on or before the thirtieth day following the end of
such’ quarter pursuant to the Payment Schedule set forth in Paragraph 4. LICENSEE agrees to use commercially
reasonable efforts to use software which BM! may provide to LICENSEE to prepare and deliver such reports
electronically, or such other commercially reasonable altemative method upon which the parties agree.

{c) BM! shall not disclose, other than as individualized music use information accompanying royalty

“statements, any specific music performance data contained in the Music Use Reports without LICENSEE's prior written

consent. Nothing contained herein shall preclude BMI from using the music use information as past of aggregated,
publicly disseminated market data, so long as the source of such information is not specifically identifiable as coming
from LICENSEE, or disclosing any such data as may be required by taw or legal process.

9. Indemnification )

Provided that LICENSEE has not failed to cure a breach or default within thirty (30) days of receiving notification
from BMI thereof under the Agreement, BMt shall indemnify, save and hold harmless and defend LICENSEE and its
officess and employees from and against any and all claims, demands and suits alleging copyright infringement that may
be made or brought against them or any of them with respect to the public performance within the Territory of any
musical works licensed hereunder; provided, however, that such indemnity shall be limited to those claims, demands or
suits that are made or brought within the U.S. Teritory, and provided further that such indemnity shall be limited to works
which are BMI-affilialed works at the time of LICENSEE's performance of such works. This indemnity shall not apply to
transmissions of any musical work performed by LICENSEE after written request from BM! to LICENSEE that LICENSEE
refrain from performance thereof. BMI shall, upon reasonable written request, advise LICENSEE whether particular
musical works are available for performance as part of BMI's repertoire. LICENSEE shall provide the title and the
writer/composer of each musical composition requested to be identified. ICENSEE agrees to give EMI immediate notice
of any such claim, demand, or suit, to deliver to BMI any papers pertaining thereto, and to cooperate with BMI with
respect thereto, and BMI shall have full charge of the defense of any such claim, demand, or suit; provided, however,
that LICENSEE may retain counsel on its behalf and at its own expense and participate in the defense of such claim,
demand or suit :

10. Warranty; Reservation of Rights
This Agreement is experimental in nature. BMI and LICENSEE recognize that the ficense granted herein covers

- certain transmissions originating from and/or received in certain territories outside of the U.S. Temitory pursuant to

experimental agreements with certain non-U.S. performing rights licensing organizations around the world, and that this
Agreement is broader in geographical scope than BMI's previous Internet licenses. Notwithstanding, BMI is offering this
Agreement at the same rate as its previous Intemet license on an experimental and non-prejudicial basis for the sole
purpose of evaluating such intemational licensing initiatives. Nothing contained in this Agreement is intended to reflect
BMI's position with respect to the reasonable value of the license granted herein; BMI hereby expressly reserves its right
to re-evaluate the appropriateness of the fees and terms herein, including, but not limited to, the reasonable value of a
ficense that covers transmissions beyond the U.S. Teritory, for periods following the Term.
11. Breach or Default )

Upon any breach or default of the terms and conditions of this Agreement by LICENSEE, BMI shall have the
right to cancel this Agreement, but any such canceilation shall only become effective if such breach or default continues

“thirty (30) days after LICENSEE's receipt of written notice thereaf. The right to cancel shall be in addition to any and ail

other remedigs which BMI may have. No waiver by BMI of full performance of this Agreement by LICENSEE in any one
or more instances shall be a waiver of the right to require full and complete performance of this Agreement thereafter or
of the right to cancel this Agreement in accordance with the terrns of this Paragraph.

12. Discontinuance of Music

In the event that LICENSEE ceases to publicly perform music in connection with its Web Site, LICENSEE may
cancel this Agreement by sending written notice to BMI prior to the effective date of cancellation as specified in such
notice by LICENSEE. BMI will cancel this Agreement, retroactive 1o the effective date of canceliation, but only if, within
ninety (90) days after the effective date, LICENSEE: (a) has submitted to BM! all reports and payments due under the
Agreement through the effective date; and (b) has not resumed publicly performing music in connection with its Web
Site. In the event that LICENSEE fails to provide such reports and payments or resumes publicly performing music in
connection with its Web Site within the ninety (80) day period, LICENSEE's request to cancel this Agreement shall be
deemed withdrawn and this Agreement shall remain in full force and effect for the duration of the Term in accordance
with Paragraph 1 above. : .

13. Arbitration .

All disputes of any kind, nature or description arising in connection with the terms and conditions of this
Agreement (except for matters within the jurisdiction of the BMI rate court) shall be submitted to arbitration in the City,
County, and State of New York under the then prevailing rules of the American Arbitration Association by an arbitrator or
arbitrators 1o be selected as follows: Each of the parties shall, by written notice to the other, have the right to appoint one
arbitrator. if, within ten (10) days following the giving of such notice by one party the other shall not, by written notice,
appoint ancther arbitrator, the first arbitrator shall be the sole arbitrator. If two arbitrators are so appointed, they shail
appoint a third arbitrator. If ten (10) days elapse after the appointment of the second arbitrator and the two arbitrators are
unable to agree upon the third arbitrator, then either party may, in writing, request the American Arbitration Association to
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_ appoint the third arbitrator. The award made in the arbitration shall be binding and conclusive on the parties and

judgment may be, but need not be, entered in any court having jurisdiction. Such award shall include the fixing of costs,
expenses, and attorneys’ fees of arbitration, which shall be borne by the unsuccessful party.
14. Withdrawal of Works

BMI reserves the right at its discretion to withdraw from the license granted hereunder any musical work as {o
which legal action has been instituted or a claim made that BMI does not have the right to license the performing rights in
such work or that such work mfnng&s ancther compaosition.

15. Notice
All notices and other communications between the parhes hereto shall be in writing and deemed received (i)

when delivered in person; (i) upon confirmed transmission by telex or facsimile device; or (i) five (5) days after
deposited in the United States mails, postage prepaid, certified or registered mail, addressed to the other party at the
address set forth below (or at such other address as such other party may supply by written notice):

BMI: 320 West 57th Street
New York, New York 10018
Attn;  Senior Vice President Licensing

with a separate copy to:
Senior Vice President and General Counsel

UICENSEE:

with a separate copy to:

16. Assignment

This Agreement shall inure to the benefit of and shall be binding upon the parties hereto and their respective
successors and assigns, but no assignment shall relieve the parties hereto of their respective obligations hereunder.
17. Entire Agreement

_This Agreement constitutes the entire understanding between the parties with respect to the subject matter
hereof. This Agreement cannot be waived, added to or modified orally and no waiver, addition or modification shall be
valid unless in writing and signed by the parties. This Agreement its validity, construction, and effect, shall be governed
by the laws of the State of New York. The fact that any provisions herein are found by a court of competent |unsdlct|on _
to be void or unenforceable shall not affect the validity or enforceability of any other provisions.

BROADCAST MUSIC, INC. v PLEASE COMPLETE ALL dF THE FOLLOWING:
By: . LJICENSEE’s main offices are located in the U.S. Termitory
(Signature) ) YES, NO.
The majority of LICENSEE's employees are located in the U.S.
(Print Name of Signer) Territory
YES_____ NO
{Title of Signer) UCENSEE‘S annual accounts are audited in the U.S. Territory
YES NO
{LICENSEE)
Please return signed agreement together with By:
minimum fee to : (Signature)
BMI

320 West 57th Street (Print Name of Signer)

New York, NY 10019
ATTN: Web Site Licensing (Titie of Signen)
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EXHIBIT B

WEB SITE MUSIC PERFORMANCE AGREEMENT
' Gross Revenue Calculation
QUARTERLY FINANCIAL REPORT FORM
Jant~  Apri—  Juy 1-Sept Oct. 1~
Report For Calendar Quarter: Mar. 31 June.30 ¥ . Deest
) YEAR
~_Company Name: i RS S ; .
“Address; N : ! it L
Telephone No.:
Name of Web Site:
URL:
YOUR GROSS REVENUE
1. Subscriber Revenue (including commissions on third party transactions) $
2. Advertising Revenue (less agency commissions) $
3. Provision of Space or Time : $
4. Donations $
5. Trade or Barter $
6. Proprietary Software $
TOTAL GROSS REVENUE (add lines 1 through 6) $
TOTAL GROSS REVENUE $ X175% =$
LICENSE FEE
TOTAL PAYMENT DUE = §
-
| hereby certify on this day of that the above is true and correct.
BY: Please return report and payment to:
(SIGNATURE)
Web Licensing
BMI
{PRINT NAME OF SIGNER) 320 West 57" Street
New York, NY 10019

({TITLE OF SIGNER)

Please e-mail any questions to weblicensing@bmi.com
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EXHIBIT B

Music Area Revenue Calculation

Bm@ WEB SITE MUSIC PERFORMANCE AGREEMENT
QUARTERLY FINANCIAL REPORT FORM

) Jan1- Apr.1- Jutyiéept Oct 1-
Report For Calendar Quarter: Mar. 31 June. 30 Dec. 31
.Company Name: ' : '
Aﬂdms - .- -3. ‘~ .~' - '.-‘ v
. T P s A i < by
" Phone # = B - R o
Name of Web Site: i - : T ~
URL:
MUSIC AREA REVENUE
DIRECT MUSIC AREA REVENUE
1. In-Stream Advertising $ less agency commissions $ $
2. Music Page Banner Advertising $ less agency commissions $ $
3. Music Subscriber Fees - S
4. Other Music Revenue - $
S. DIRECT MUSIC AREA REVENUE (add lines 1 through 4) $
ALLOCATION OF RUN OF SITE REVENUE
6. Subscriber Revenue (including commissions on third party transactions) $
7. AdvertisingRevenue3___________less agency commissions $ $
8. Provision of Space or Time 3
9. Donations S
10. Trade or Barter 5
11. Proprietary Software $
12. RUN OF SITE REVENUE (add lines 6 through 11) $
13. ALLOCATION OF RUN OF SITE REVENUE
x ( - $
RUN OF SITE REVENUE  (TOTAL MUSIC PAGE IMPRESSIONS) (TOTAL PAGE IMPRESSIONS)
14. TOTAL MUSIC AREA REVENUE (add ﬁnw S and 13).
MUSIC AREA LICENSE FEE
(the greater of A and B)
A. TOTAL MUSIC AREA REVENUE ' B. MUSIC PAGE IMPRESSIONS
S x2.5% =% +1,000x%$0.12=%
{from Line 13) ’ Total Music Page Impressions .
MUSIC AREA LICENSE FEE §
{ hereby certify on this day of . that the above is true and correct.
BY: ! Please return report and payment to:
(SIGNATURE) ) Weblicensing
BM!
(PRINT NAME OF SIGNER) 320 West 57" Street
New York, NY 10019
(TITLE OF SIGNER) Please e-mail any questions 1o weblicensing@bmi.com



EXHIBIT C
Last Updated: 7/23/01

\_/r

PERFORMING RIGHTS ORGANIZATION COUNTRY
AEP Greece
AKM Austria
APRA Australia

ARTISJUS Hungary
BUMA The Netherlands
CASH Hong Kong

COMPASS Singapore
GEMA Germany
IMRO fretand

JASRAC Japan
KCl Indonesia
KODA Denmark
MACP Malaysia
MUST Taiwan
PRS United Kingdom
SABAM Belgium
SACEM France
SACM Mexico
SADAIC Argentina
SCD Chile
SGAE Spain
SIAE Italy
STIM Sweden
SUISA Switzeﬂaﬁd
TEOSTO Finland
uBC Brazil

10
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MUSIC PERFORMANCE AGREEMENT

WEB SITE PROFILE

Please complete and return with your signed agreements

Site URL:

S0 we can service your account properly

Site Name:

INTERNET-01

Corporate Name:

Corporate Contact:

Title:

Corporate Address:

Fax:

Telephone:

E-Mail:

Financial Contact:

Title:

If different from above

Billing Address:

if different from above

Telephone:

Fax:

E-Mail:

Music
Use Reports Contact:

Title:

If different from above

Telephone:

Fax:

E-Mail:

- Questions? Please visit our web site at

http:/lwww.bmi.com

11
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. Jaffe Rebuttal Exh. 1C

SESAC INTERNET/NEW MEDIA LICENSE

This exparimental Intemet/New Media License for performance rights is entered into without prejudice to the positions
either party may take in subsequent discussions.

1. PARTIES

This Internet/New Media License, including all attached Schedules (‘Agreement”). is made by and between SESAC, Inc.
(SESAC'). 421 West 54th Street, New York. New York 10018, and

TName of CorporEBon., PuEwrihip, SOV Propreiomlap, GT) - ! (LICENSEE-)

] . !

(Address)
City ] STI l Ep[ 1

(Web Site Base URL Address) ]
A O Corporation O Parinership O Sole Proprietorship (check one) State of Incorporation (if applicable) [:

Telephone: | ] Fax | ] E-mait:|_ ]

. {Billing Address, if different from above)

[ , ]

SESAC and LICENSEE hereby mutually agree as follows:

2, MISCELLANEOUS DEFINITIONS

A "Web Site"- A Web Site, under this Agreement, is a "location” on the Internet that broadcasts, transmits or otherwise makes
musical works available to computer users on or through its own unique domain name and base Uniform Resource Locator (URL)
address, and includes all subpages under the base URL address.

B. “Compositions" - Compositions includes all of the musical works which SESAC controls and for which SESAC is empowered
to license the performance right during the term of this Agreement as defined below.

3. GRANT OF RIGHTS

as of LJanuary 1 {2001 ~ heEtiective Date), SESAC grants to LICENSEE the non-exclusive right and license to publicly perform
non-dramatic renditions of the Composilions, by transmission on or through the LICENSEE's Web Site, as described in the Schedule “B*
Web Site (URL) Address field. Any authorization made under this Agreement is limited to the United States, its territories and possessions
and the Commonweaith of Puerto RicoRico ("U.S. Terilory' or*U.S. Territory Rights"), unless LICENSEE is eligible and elects to
secure Foreign Territory Rights-(defined in the Foreign Territory Addendum), for an additional fee.

4, LIMITATIONS OF RIGHTS
The rights granted pursuantto Paragraph 3, above, specifically exclude:

A The rightto transmit the Compositions from web sites or computer online services other than the Web Site described in
Schedule *B,” below;

if your. Web Site aggregates audio or audio visual streams from two (2) or more web sites or other sources; or, ifyou provide
proprietary content andior services fo third party web sites (£.9. subscriptions, brandedplayers, streamed sudio/video, music samples,
downloads, etc.), please contact SESAC for the appropriate license. .

QA B. The authority o grant or sublicense to any third party or entity which may receive, download or otherwise capture transmissions

rom LICENSEE's Web Site, the right to publicly performthe Compositions licensed hereunder, either by any transmission,
retransmission or rebroadcast by any means, medium, method, device or process now or hereafter known; and

C. "Grand Rights”in and to the Compositions ("Grand Rights" include, but are not limited to, the right to perform in whaie or in part,
dramatico-musical and dramatic works in a dramatic setting).

1



‘, \ §. TERM OF LICENSEAGREEMENT

The term of this Agreement shall be for an initial period that commences uponthe Effective Date and continues fora period of six
(6) months (the 'Initial Period’). Thereafter, the Agreement shall automatically continue in full force and effect for successive additional
periods of six (6) months ("Renewal Period(s)*). SESAC andior LICENSEE shall have the right to terminate this Agreement as of the
last day of the Initial Period or as of the last day of any RenewalPeriod(s), upon giving written notice to the other party by certified mail.
return receipt requested, at least thirty (30) days prior to the commencement of any Renewal Perlod(s). The Initial Period and Renewal
Perlod(s) are sometimes collectively referred to hereafter as the "Temm.”

6. LICENSEFEE

A As consideration for the rights granted herein, LICENSEE shall pay to SESAC a fee (License Fee’) in accordance with the then
current interneYNew Media Fee Schedule ("License Fee Schedule’).

B. SESAC shall have the right to change the License Fee Schedule, uponthirty (30) days prior written notice, by Certified Mail. In
the event LICENSEE's fees are increased as a result of a change inthe License Fee Schedule, LICENSEE shall then have the right to
terminate this Agreement, effective as of the date of the increase, providedthatwithin thirty (30) days of SESAC's notice ofincrease,
LICENSEE provides written notice of termination to SESAC by Certified Mail.

C. The License Fee may be subject to an increase effective January 1 of each calendar year by an amount equivalent to the
percentincrease, if any, inthe Consumer Price Index - All Urban Consumer (CPI-U) as published by the Bureau of Labor Statistics,
U.S. Department of Labor. between the preceding October and the next preceding October.

D. SESAC shall have the right to impose a late payment charge of one and one-half percent (1.5%) per month for any License Fee
payment that is more than thirty (30) days past due. SESAC shall have the right to impose an additional charge of $25.00 for each
dishonored check. Inthe event SESAC incurs costs and fees, including attomeys fees, in connection with the collection of any
amount(s) past due hereunder, LICENSEE shall be responsible for paying all such costs and fees to SESAC.

E. Inthe eventthat SESAC is determined by the taxing authority or courts of any state in which LICENSEE conducts its operation to
be liable for the payment of a gross receipts, sales, business use or other tax which is based on the amount of SESAC's receipts from

LICENSEE, then LICENSEE shall reimburse SESAC. within thirty (30) days notification thereof, for LICENSEE's pro rata share of any
:.,\ such tax.
|

7. MISCELLANEOUS

A Inthe event LICENSEE fails to pay the License Fee when due, or is otherwise in default of any other provision of this Agreement,
SESAC shall have the right to terminate this Agreement in addition to pursuing any and all other rights andlor remedies available if
LICENSEE has not cured such breach within thirty (30) days following SESAC's written notice of default. .

B. Inthe event LICENSEE fails to submit a timely Report as required by the incorporated Schedule 'A" SESAC will provide a
written request for the Report. if LICENSEE fails to respond 1o the written request within fifteen (15) days, LICENSEE's License Fee

may be adjusted to reflect the current Maximum License Fee.

C. SESAC shall have the right upon written notice, to withdraw from the scope of this License the right to perform any musical
composition authorized hereunder as to which an action has been threatened, instituted, or a claim made that SESAC does not have
the right to license the performance rights in such composition.

D. This Agreement shall be binding upon and inure 1o the benefit of SESAC's and LICENSEE's legal representatives, successors,
and assigns, but no assignment shall relieve SESAC or LICENSEE of their respective obligations under this Agreement. LICENSEE
shall notify SESAC in writing within thirty (30) days of any change of ownership or control of the online entity licensed hereunder.

E. This Agreement shall be governed by and subject to the laws of the State of New York. applicable to agreements made and to
be wholly performed in New York,

F. This Agreement supersedes and cancels all prior negotiations and understandings between SESAC and LICENSEE in
connection with the online entity licensed hereunder. No modification of this Agreement shall be valid or binding unless in writing and

executed by SESAC and LICENSEE.

G. Ifany part of this Agreement shall be determined to be invalid or unenforceable by a court of competent jurisdiction or by any
“ther legally constituted body having the jurisdiction to make such determination, the remainder of this Agreement shall remain in full
.orce and effect. ‘

H. No waiver of any breach of this Agreement shall be deemed a waiver of any preceding continuing or succeeding breach of the
same, or any other provision of this Agreement.

f



I. This agreement, with schedules and addenda, is experimental in nature and shall not be prejudicialto either patty's position
concerning the reasonablenessor breakdownof Fees, terms or conditions in any subsequent negotiation andlor licensing agreement

between SESAC and LICENSEE.

8. RESERVATION OF RIGHTS

A SESAC shall have the right to verify. by independentmeans, all Intemet/New Media Report Inbormation that LICENSEE
provides for its License Fee determination or eligibility for this Agreement and make any necessary adjustments.

B. Notwithstanding anything to the contrary contalned herein, SESAC shall have the right to terminate this Agreement: (i)atany -
time upon written notice to LICENSEE in the event LICENSEE is adjudicated bankrupt, or a petition in bankruptcy is filed with respect to
LICENSEE, or LICENSEE is declared or becomesinsolvent; or (ii) upon thirty {30) days written notice by reasonof any law, rule, decree,
or other enactment having the force of law. by any authority, whether federal, state, local, territorial or otherwise, which shall resultin
substantial interference in SESAC's operation or any substantial increase inthe cost of conducting its business.

INWITNESS THEREOF, the parties have caused this Agreement to be duly signed as of I l
: (Pleaseinsan todny's dute)

LICENSEE - Please sign here SESAC
B: X BY:
e e (lT ype or print name) ' .
\ )N | |
TITLE: TITLE:

' & 4101



(“\ SCHEDULE A
o INTERNET/NEW MEDIA FEE SCHEDULE
WEB SITES - 2001

1. The License Feefor Year 2001 shall be determined as follows:
A With no advertising
0075 multiplied by the average number of monthly Page Requests’

Minimum License Fee per Web Site for each six (6) month Report Period: $75.00
Maximum License Fee per Web Site with no advertising for each six (6) month Report Period: $1,500.00

Note: ifyou are an educational institution or a non-commercial enlity, you may be eligible for a reduced Mnimum License Fee. Please
contact SESAC to qualify.

B. With advertising

.0075 multiplied by the average number of monthly Page Requests multiplied by 13

Minimum License Fee per Web Site for each six (6) month Report Period: $75.00
Maximum License Fee per Web Site with advertising for each six (8) month Report Period: $1,950.00

* 'Page Requests”is the number of requests for HyperText Markup Language documents commonly referred to as 'HTML pages’
(often using file extensions such as .htm, .himl, .shtml, .phtml, .php or .asp) which result in being viewed by a browser.

2. New Media Report (Schedule “B") Calculation

A Initialinternet/New Media Report

N

7

‘s For Web Sites in operation less than six (6) months prior to the Efféctive Date, the average number of monthly Page Requests
hail be determined by the total number of Page Requests during the period of operation divided by the actual number of months in

operation.

ForWeb Sites not in operation prior to the Effective Date. LICENSEE shall pay an estimated License Fee based on a good faith
estimate of anticipated average Page Requests. o )

LICENSEE shall complete the following internet/New Media Report Form (Scheduie 'B") for the Initial Period of this Agreement and
submit payment to the address below. LICENSEE shall pay the License Fee upon execution of this Agreement. with fees due and

payable in advance.
B. All Subsequent Internet/New Media Reports

LICENSEE shall submit an updatedintemet/New Media Report Form (Schedule *B") thirty (30) days prior to the start of each
'Billing Period” (defined below). The Report of average monthly page views during January 1through June 30 shall be submitted on or before
June 1st (estimate June page views) and will be reflected in the Billing Period of July 1 through December 31, The Report of average
monthly page views during July 1 through December 31 shall be submitted on or before December 1st (estimate December page views)
and will be reflectedin the Billing Period of January 1 through June 30 of each calendaryear.
The average number of monthly Page Requests shall be calculated by determining the total number of monthly Page Requests for

the six (6) month Report Period divided by six (6) .
For your convenience. annual electronic submission is encouraged and can be accomplished at WWW.SESAC.COM.

SESAC will also accept timely submission of the Schedule “B*-Report Form by mail, fax or E-mail.

3. License Fee Calculation for Year 2001

A Initial Billing Period

. 'Initial Billing Period”~ The Initial Billing Period represents the period from the Effective Date of this agreement through June 30 for
agreements with Effective Dates from January 1through June 1; or, the period from the EHfective Date of this Agreement through

-——mi.
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’ N e December 31 for agreements with Effective Dates from July 1through December 1,
N
The initial License Fee payment shall be a pro-rated amount caiculated by applyingthe then current License Fee Schedule to the
. 'eriod from the Effective Date through the end of the Initial Billing Period. )

B. Subsequent Billing Periods

'Billing Period" -The Billing Period represents the period of either January 1 through June 30,0rJuly 1through December 31 of
each calendar year.

All subsequent License Fee payments shall be submitied on or before the first day of January, for the Biiling Period of January 1
through June 30; and on or before the first day of July, for the Billing Period of July 1through December 31 of each calendaryear.
4. Foreign Territory Rights . .

If LICENSEE would like to secure Forelgn Territory Rights, please contact SESAC directly to leam more.

All License Fees may be paid online or by mail (If by mail, please write your Web Site Address on your check).
Upon SESAC's acceptance of this Agreement, your account number will be mailedto you. The accountnumberis
requiredfor making allsubsequentonline payments andreports.

BEEEE FaxNo: 615-321-6292

55 Music Square East Questions: 615-320-0055
Nashville, TN 37203 Emait: billing@sesac.com

.



_SCHEDULE “B8”
INTERNET/NEW MEDIA REPORT FORM FOR WEB SITES - 2001
Q LICENSEE's Web Site (URL)Address: L —'

Intemet/New Media Report Penod From:L J To: l —l

UICENSE FEE CALCULATION for Year 2001 :

1. Average Number of Monthly Page Requests: L j
2. Per Page Request multiplier: x .0075 I |
3. License Fee"* without advertising: $ l j

(Line Ttimes Line 2)

Continue if your Web Site has advertising; otherwise line 3 is your Period License Fee due for this Web Site

4. Advertising multiplier: - x 13 [ ]

5. License Fee"" if advertising is present: $ L ]
(Line 3times Line 4)

**MinimumLicense Fee for each six (6)month Period - 2001: $75.00
Maximum License Fee for each six (6) month Period without advertising - $1,500.00

Maximum License Fee for each six (6)month Period with paid advertising - $1,950.00
o |

Ihereby certify that the information contained in this Agreement, including all Schedules, istrue and complete. Jwarrant
and representthat | am legally eligible to enter into this Agreement as an authorized agent of the entity to which this License
will be issued. ]

Name X I Title LX }oday's Date :

Please return the compieted Agreement and Schedule “B" Internet/New Media Report Form with appropriate
payment to:

-—
BEEEE Fax No: 615-321-6292
55 Music Square East Questions:  615-320-0055
Nashvitle, TN 37203 Email; billing@sesac.com
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Jaffe Rebuttal Exh.2A

1. Term of License. This license is for the term commencing as of

. 199




. H. "GrossRevenue" means all:
o (1) cash payments made by or on behalf of:
‘ a. sponsors or donors for the use of radio broadcasting facilitics of the Statim,
b. sponson of, or donors to, your simulcast program.

c. sponsors of, or donors to, your occasional network programs,

d. time brokers who each brovide programs for less than 10% of the time the Station is on the air. or Tecog-
nized independent companies engaged in arrangements with radio or television stations generally for the
resale of the radio broadcasting facilities of the Statien, and

¢. independent networks or other program suppliers for the broadcasting of such networks’ or program
suppliers' programs or announcements by the Station; and

(2) netpromotional revenve

Such payments shall include all payments made directly to, or &s authorized by, you, your employees, represente-
tives, agents or any other person acting on your behalf. Such payments shall not include payments made to independent
third parties, such as networks or program suppliers, or non-cash payments such as payments in goods or services com-
monly referred to as “trades” or "barter".

I.  "Adjusted Gross Revenue” means gross revenue less:
(1) =dvertising agency commission not to exceed 15% actually allowed to an independent advertising agency;
(2) any sums received from your political radio programs and announcements, net of agency commissions;
(3) bad debts actually written off and discounts allowed or rebates paid; and
(4) rate card discounts, cash, quantity and/or frequency actually allowed,

J. "Revenue Subject to Fee" means adjusted gross revenue or, at Station's option, adjusted gross revenue less the
total of the following itemized deductions which exceeds [1% of adjusted gross revenue:

(1) All compensation over and above the total annual amount indicated below, actually paid by the Station to

personnel whose duties primarily are acting as (a) master of ceremonies or disc jockey on musical programs, or

’ (b) vocalist or instrumentalist engaged for a specific program; or (c) featured newscaster and news commentator;
or (d) featured sportscaster, or (e} master of ceremonies on an entertainment program, or () announcer:

Station's Anrmual Total Annual
Adjusted Gross Revenue Amount Not Deductible

Under - § 50,000 ) § 6,200
S 50,000-5 149.999 518,600
§ 150,000 - § 299,999 322,900
§ 300,000- S 499,999 $41,900
§ 500,000~ 749,999 546,500
$ 750,000- S 999,999 553,700
§ 1,000,000 and Over 362,000

You may not deduct any compensation paid to any person who has a stock or other ownership interest in Licenses or
in the station of 40% or more.

(2) The actual payment by the Station to an independent supplier of general news service (such as AP or
UPT) or specialized news service (such as weather, traflic, business or agricultural reports).

(3) The following actual costs incurred by the Station for a specific program: (a) payments to the tele-
phone company or like transmission utility for remote pick-up necessary to broadcast the program from a point out-
side a stucho of the Station; and (b) rights for broadcasting a sports or other special event.

{4) The following actual payments made by the Station to an independent network not licensed by ASCAP
for a specific local program: (a) If the network is owned and operated by a college or university, the actual pay-
ment made by the station to the college or university; (b) If the network is not owned and operated by a college or
university, the actual payments made for talent and for broadcast rights (which may not exceed the amount actually
paid to or for the original holder of the broadcast rights for the particular program), and the actual payments made to
or for the telephone company or like transmission utility for interconnecting lines and remote Enes necessary to
broadcast the program from a point outside the studio of the Station, which may not exceed the amount actually paid

Q to or for the telephone company or like transmission utility.



) The following actual costs incurred in connection with your occasional nerwork programs: (a) the pay-
menf§ zo your affiliated stations in connection with those programs; (b) the actual payments made for talent and
broadeast rights (which may not exceed the amount actually paid to or for the original holder of such broad-
cast rights); and (c) the actual payments made to or for the telephone company or like transmission utility for inter-
connecting lines and remote lines necessary to broadcast that program from a point outside the studio of the Station,
which may not exceed the amount actually peid to or for the telephone company or like transmission utility.

6. Music Reports. You agree to furnish to us upon request a list of all musical compositions on your radiopro -
grams, showing the title, composer and author of each composition. You will not be obligated to furnish such tist for a
period or periods which in the aggregate exceed one month in any one calendar year during the term of this agreement.

7. Right to Restrict.

A. Our members may restrict the radio broadcasting of their compositions up to a maximum of 500 at any given
time, only for the purpose of preventing harmful effect upon other interests under the copyrights of such works; provid-
ed, however. that (1) limited licenses will be granted upon application to us entirely frec of additional charge if the copy-
right owners are unable to show reasonable hazards to their major interests likely to result from such radio broadcasting;
(2) the right to restrict any composition will not be exercised for the purpose of permitting the fixing or regulating of fees
for the recording or transcribing of the composition; (3) in no case will any charges, "free plugs”, or other consideration
be required for permission to perform a restricted composition; and (4) in no event will any composition be restricted
after its initia) radio broadcast for the purpose of confining further radio broadcasts to a particular artist, station, network
or program.

B. We may also in good faith restrict the radio broadcasting of any composition, over and above the number speci.
tied in the previous paragraph, only as to which any suit has been brought or threatened on a claim that the composition
infringes a composition not contained in the ASCAP repertory or on a claim that we do not have the right to license the
public performance of the composition by radio broadcasting.

8. License Fee,
A. You agree to pay us the following license fee for each year of the agreement:

(1) ~Gross Revenue up to $150,000, If your annual (or annualized) gross revenue is $150,000 or less use the
following fee schedule to determine your annual fee for the year. Any period of less than a year should be annualized
and the applicable annual fee for a station with that annualized revenue should be pro-rated for the period.

Annual Revenue License Fee
upto $50,000 $ 450
$50,001 - $75,000 $ 800
§75,001 - $100.000 $1150
$100.001 - § 125.000 sids0
$125,001 - $150,000 $1800

§2) Gross Revenue over $150,000. If your annual (or annualized) gross revenue is over $150,000 your fee is
1.615% of your revenue subject fo fee but not less than 1% of your adjusted gross revenve,

B. In the event that your payment of fees under this agreement causes us to incur a liability to pay a gross receipts,
sales, use, business use, or other tax which is based on the amount of our receipts from you, and (1) we have taken reason-
able steps to be exempted or excused from paying the tax; and (2) we are permitted by law to pass through the tax to our
licensees, you will pay us the full amount of the tax.

9. Reports and Payments.

A. Annual Reports. You will send us a report of the license fee due for each year of this agreement, by April 1stof
the following year, by fully completing the Statement of Account form which we will supply free of charge. A copy of the
Statement of Account form is annexed and made a part of this agreement. .

B. Monthly Payments. For each month during the term of this Agreement, you will pay us on or before the first day
of the following month, a sum equal to 1/12th of the license fee for the preceding calendar year (annualized for any
reported period less than a year), adjusted in accordance with any increase in the Consumer Price Index (National, all
items) between the preceding October and the next preceding October. If we do not receive the report required by
Paragraph 9.A. for any calendar year when due, the monthly payments will be in the amouut of the monthly payments due
for the preceding year, plus 24%, and payments at that rate will continue until we receive the late report, If the station
commenced broadcasting after January 1,1996, you will furnish us with a good faith estimate of your revenue for the first
year of operation and the monthty payments during the first calendar year of broadcasting will be 1/12th of the fee provid-
ed in Paragraph 8.A. for a station having such revenue. .

C. Annual Adjustments. If the monthly payments that you have made to us fora year pursuant to Paragraph 9.Bare
less than the license fee for that year, you will pay us the additional amount due with the annual report. If the amount that
you paid for that year exceeds the license fee due for the year we will apply the excess payment against your future
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monthly payments, or refund it to you upon your written request if it is greater than three monthly payments required by
Paragraph 9.B.

D. Late Payments. If we do not receive any payment required under Paragraph 9B, or 9.C. before the first day of
the month following the date when the payment was due, you will pay us & finance charge of 1'/2% per month from the
date the payment was due. :

g, Billing Basis. License fee repons will be made on a billing basis by all stations, except that any station may
report on a cash basis if(1) its books have been kept on a cash basis and {2} it reported to us only on a cash basis and at no
time on @ billing basis during the entire term of its agreement with us ending February 28, 1977, and continuously there-
after. You will account for all billings made subsequent to the termination of this agreement with respect to radio broad-
casts made during the term of the agreement as and when you make such billings.

F. Law Repors. If we do not-reccive a report required by Paragraph 9.A. of this agreement within 30 days of the
date that the report was due, we may give you notice that you have an additional 30 days within which to submit the
repont on cither the adjustedgross revenue ot adjustedgross revenue less itemized deductions basis. If you fail to submit
the report within the additional 30-day period, the report must be on the adjusted grass revenue basis.

G. -Multiple Station Reports. You will submit a single license fee report for:

(n ‘AM and FM stations that you own in the same city if the combined gross revenue for the stations is
less than $75,000, or

(2) =il stations that you own that simultaneously broadcast programs for 80% or more of the time the stations
are on the air concurrently.

If you act as a_sime broker for one or more other radio stations that are licensed pursuant to this form of local station
blanket radio license, you will include in your license fee reports for the Station all gross revenue relating to periods on
those other station or stations that are simulcast or are sold in combination with the Station. All other stations that you

own or act as 8 fime broker for will repon and pay separately, and be treated for all purposes as separate stations.

H. Combination Sales. If the use of the broadcasting facilities of the station is sold in combination with any other

stations that you own, operate or control that are licensed by us under a form of agreement other than this form of local

station blanket radio license, the combination revenue shall be allocated among ‘the stations on a reasonable besis taking
into account factors such as, but not limited to, separate sales by the stations for comparable facilities during the report
period or the immediately preceding period, and/or the relative ratings of the stations during the report period.

10. Audits.

A. Right to Audit. We have the right by our duly authorized representatives, at any time during customary business
hours, upon reasonable notice, to examine your books and records of account only to the extent necessary to verify any
report required by this agreement. We will consider all data and information coming to our attention as a result of any
such examination of books and records as completely and entirely confidential.

B. Audit Period, The period for which we may audit is limited to the four calendar years reported preceding the
year in which the audit is made. However, if you request 2 postponement, we have the right to audit for the period com-
mencing with the fourth calendar year reported preceding the year in which we first notified you of our intention to audit.
This limitation does not apply if you fail or refuse after written notice from ua to produce the bocks and records necessary
to verify any report or statement of accounting pursuant to the agreement.

C. Correction of Errors. You may correct computational errors, or errors relating to deductions permitted under
the agreement on your license fee reports for the four calendar years preceding the year in which the corrected reports
are submitted. However, you may not submit a report on the adjusted gross revenue less itemized deductions basis for a
period previously reported on the adjusted gross revenue basis.

D. Audit Finance Charges. If cur audit discloses that you underpaid license fees due us:

(1) You will pay a finance charge on the additional license fees of | 2% per month from the date(s) the

fees should have been paid pursuant to this agreement if the underpayment is 5% or more, but not less than $1000.

(2) You will ]Sa a finance charge on the additional license fees of 1'% per month be%inning thi 0630)
days after the date we bill the additional license fees toyou if the underpayment is less than 5% or less than $1000.

(3)  You may dispute all or part of our audit claim. If you do, you must, within thirty (30) diys from the date
that we bill the additional fees,(i) advise us, in writing, of the basis for your dispute and (ii) pay us any fees indis-
putably owed together with any applicable finance charges. If there is a good faith dispute between us with respect to

all or part of the additional fees that we have billed pursuant to this Paragraph, no finance charges will be billed with

respect to the disputed fees for a period beginning on the date we billed the fees to you and ending sixty (60) days
from the date that we respond to your written notification of the existence of a dispute. :

oot
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{4) Finance charges computed in accordance with this Puw?nph and pertaining to additional fees which you
dispute in accordance with subparagraph (3) sbove will be adjusted pro-rata to the &moUnt arrived at by you and us in
resolution of the dispute.

11. Breach or Default. If you fail to perform any of the terms or conditions of this agreement relating to the reports,
accountings or payments required to be made by You, we may give you thisty (30) days' notice in writing to cure your
breach or default. If you do not do so within the thirty (30) days, we may then promptly terminate this license.

12. Time Brokerage Arrangements. Ifyou enter into a fime brokeruge arrangement, the license granted by this
agreement will automatically terminate thirty (30) days after the commencement date of the fime brokeruge uniess you
have furnished us a complete copy of the time brokeruge agreement and you and time broker have executed a letter to
us in the form annexed and made a part of this agreement requesting amendment of the license agreement to add #me
broker as a party. When that letter has been fully executed by you, sime broker and us. this agreement will be amended
accordingly. o _

13. indemnity Clause. We will indemnify, save and hold harmless and defend you, your advertisers and their -
advertising agencies, and your and their officers, cmgloyces and artists, from and against all claims, demands and suits
that may be made or brought against you or them with respect to the performance under this agreement of any composi-
tions in the ASCAP repertory which are written or copyrighted by our members, You must give us immediate notice of
any such claim, demand or suit and immediately deliver to us all papers pertaining thereto, We will bave full charge of '
the defense of any such claim, demand or suit and you agree to cooperate fully with us in such defense. You may how-
ever engage your own counsel at your own expense who may participate in the defense of any such action. At your
request we will cooperate with and assist you, your advertisers and their advertising agencies and your and their officers,
employees and artists in the defensc of any action or proceeding brought against them or any of them with respect to the
performance of any musical compositions contained in the ASCAP repertory, but not copyrighted or written by mem-
bers of ASCAP. This Paragraph 13 does not apply to performances of any works that may be restricted under Paragraph
7 of this agreement.

44. Rights of Termination.

A. You have the right to terminate this license on seven (7) days' written notice in the event of the termination, sus-
pension or any substantial alteration or variation of the terms and conditions of the governmental licenses covering the

_ Station, or any major interference with the operations of the Station due to governmental measures or restrictions.

B. We have the right to terminate this license on thirty §30) days' notice if there is any major interference with, or
substantial increase in the cost of, our operation as a result of any law of the state, territory, dependency, possession or
political subdivision in which the Station is located which is applicable to the licensing of performing rights.

45. Notices. All notices required or permitted to be given by either of us to the other under this agreemeat will be
duly and properly given if:

A. mailed to the other party by registered or certified United States mail; or
B. sent by electronic transmission (i.e., Mailgram, facsimile or similar transmission); or

C. sentby generally recognized same-day or overnight delivery service;

addressed to the party at its usual place of business.

16. Successors and Assignees. This agreement will enure to the benefit of and be binding upon you and us and oux
respective successors and assignees, but no sssignment will relieve either of us of our respective obligations under this
agreement.

17. Per Program License. The *local station per program license" for the term ending December 31, 2000 is being
offered to you simultaneously with this agreement. In accepting this agreement, you acknowledge that you bave e choice
of entering into either this agreement or the per program license with us; that you have the opportunity to negotiate for
separate licenses with our individual members; and that you ere voluntarily entering into this agreement with us. You may
substitute the per program agreement in place of this agreement by giving us written notice at least 10 days prior to the
commencement of any month during the term of this agreement. In such event, effective with the commencement of that
month, the per program agreement will be in full force and effect between s,

18. Applicable Law. The fees set forth in this agreement have been approved by the United States District Coun for
the Southern District of New York as reasonable and non-discriminatory.in accordance with the Amended Final Judgment
in United States v. ASCAP. The meaning of the provisions of this agreement will be construed in accordance with the
laws of the State of New Yok,



IN WITNESS WHEREOF, this agreement has been duly executed by ASCAP and Licensee this day
of ,199 72000, .

AMERICAN SOCIETY OF COMPOSERS, ~LICENSEE
AUTHORS AND PUBLISHERS

{Full corporuse or vther mame of mation owner)

By By

(Fill in capacity n which signed)
(s) If corporation, maie corporste office held;
* (b) If partmership, write word *'partner”™ under signature of signing
partner

{c) If tndividual owaer, write "'individualowner® under signature




TIME BROKERAGE AMENDMENTLETTER

(Letterhead ot Licensee)
Licensce
Call Leners,
City and State.
Date___

Dear ASCAP. .
1. Radio station [“STATION"] has entered into a time brokerage agreement

with [“BROKER] for the period— through

. STATION and BROKER wish to add BROKER as a party to the Local Station Radio License Agrecment in effect
berween STATION and ASCAP (“the license™) with all of the rights and obligations of the Licensee as set forth in the license for the
full period of the brokeragc agreement referred o in (1) above,

. We agree that for all periods that STATION simulcasts or is sold in combination with another radio station owned or
operated by BROKER [“BROKER STATION"] that has an ASCAP Lecal Station Radio License we shall report all gross revenue of
STATION &s follows:

a. All BROKER revenue retating to STATION will be included in BROKER 's license fee reports for BROKER STATION.
If such revenue constitutes all gross revenue for STATION, no license fe¢ ex license fee reports will be required of STATION.

b.  All of STATION’s other revenue (as defined in the license) will be included in STATION’S license fee reports,

¢. Amounts payable by BROKER to STATION as consideration for the time brokerage agreement shall not be reportable
by STATION or deductible by BROKER STATION.

d. In the event that STATION and BROKER STATION have different forms of ASCAP license, all BROKER revenue
relating to programs of STATION which simulcast or are sold in combination with BROKER STATION shall be apportioned
between STATION and BROKER STATION in the same ratio as the adjusted gross revenue of STATION and BROKER
STATION bear to each other for the most recent year prior to the brokerage agreement reported by STATION and BROKER
STATION to ASCAP (annualized for any period less than a year). Any such revenue apportioned to. and reported for, STA-
TION pursuant to this paragraph shall not be reportable by BROKER on its license fee reports for BROKER STATION. -

4. IfSTATION fully simulcasts programs broadcast by BROKER STATION and has no separate programs, STATION and
BROKER agree to maintain the same form of ASCAP license (blanket or per program) for STATION as BROKER has for BROKER
STATION. In the event that BROKER has a different form of license for BROKER STATION at the time this agreement is executed,
this letter shall constitute our notice in accordance with the license agreement (Paragraph I7 of the blanket license or Paragraph 18 of
the per program license) to substitute the other form of license in place of our current agreement. In the event that STATION and
BROKER STATION have the same form of license at the time this agreement is executed, and BROKER STATION subsequently pro-
vides notice pursuant to its license agreement to substitute the other form of license, szid notice shall be deemed to apply as well to

STATION.

5. For all periods that STATION has a per program license agreement, BROKER STATION shall submit the reports required
by Paragraph 8 of the per progrem license for all programs provided by BROKER STATION which are broadcast by STATION, and
STATION shall submit such reports for all other programs broadcast by STATION, If STATION fully simulcasts programs broadcast by
BROKER STATION and has no separate programs, and if all revenue relating to STATION is included in BROKER’s license fee
teponis for BROKER STATION in accordance with Paragraph 3., above, STATION shall not be required 1o submit separate reports
pursuant to Paragraph 8 of the per program license.

6. STATION and BROKER jointly designate the following single address for billing and all other purposes:

Address: -

Please indicate your consent to the amendment of cur license agreement in accordance with this letter by countersigning the
letter in the space provided below and returning a copy to us.

Very truly yours,
(LICENSEE)
By.
(BROKER)
| Dated By.

The undersigned, American Society of Composers, Authors and Publishers, hereby consents and agrees to the amendment
of the above mentioned license agreement. i
American Society of Composers
Authors and Publishers

Dated By
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w $300,000-57409M  $ 4450
- $750,000 - $003.009 $R.me
> $L000000 andever  § S200
g Total ...oevvvunnnnn. 19
w Amount Non-Deductible{see Table at fighl) «..vveeerrneceneenaenranss 20
ﬁ Deductible Compensation{Uc. P.5J (1)) (Subtract20 from 19) . .vvvvvnnenres e rvrovorsonrennny, 21
g News Service (LIC. P.5J (2)) .. vuuirunesicvriinsesusenreessererronsnenssasnsenrnrancenen 22
=3 23 Remote Pickups(Uc. P.5J (3)(a)) ...... Crveereeresraas tesematanenettrtattaasnnrrecnenane 23
] 3] 24 Broadcast Rights (Lic. P.5J (3)(b) ............. S 24
f 25 Other. Specify License Paragraph i 25
26 Total temized Deductions (Add lines 21 through 25. Enter onfine 14) . ... vuvieenennnnnnnnun.n. 26
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Jaffe Rebuttal Exh2B

) “RAA
.A4529 5005171 '9;

BROADCAST MUSIC, INC, RADIO—92
BLANKET

SINGLE STATION RADIO BLANKET LICENSE AGREEMENT
SHORT METHOD OPTION OR LONG MBTHOD OPTION

AGREEMENT made at New York. New York, on this day of 19— between
BROADCASTMUSIC, INC., a carporation organized under the laws of the State of New York (hereivafrer BMI)
with principal offices at 320 West 57th Street, New York, N.Y. 10019 and

7. . (eplMNumeof LICENSER)
'PLFASE CHECE [ A corporation organized nnderthe laws of the Sute of

“APPROPRIATE’ . BB ety
ROX AND ] A parmnership-consistiog
COMPLETE

] Ao individual residing at

(hereinafter called LICENSEE) with offices presently located at

. (Strees Addres)
City . state Zip Telephone No. ()
Ares Code’
and operating the radio broadcasting stauon presently located at
(Strees Addren)
it Stat Zip Telephone No. { )
o o O aMm Area Code
and presently designated by the call letters ] FMond assigned frequency

{Check Appropriste Box)}

1. Tem.
The Term of this License Agreement commences as of Janvary 1. 1992 and ends on December 31. 1996,
unless earlier termiated as hereinafter provided.

2. Definitions.
A *“Radio broadcasting” shall mean aural broadcasting in all of its forms.

B. "Local program’ shall mean any radio program, including a “cooperative program.” broadcast by a
station other than a “network program”. For the purposes of this License Agreement. sports, special events and
other programs furnished by networks not licensed by BMI, as well as any program originating from a station
which holds a BMI Single Station Radio Blanket License Agreement, shall be deemed to be “local programs”.

C. “Cooperstive program” shall meon any program furnished by a network to the station under an
agrement permitting the station to broadcast such program on a sustaining basis ar on a commercial basis under
the sponsorship of a local, regional ar national sdveriser contracung directly with the station or its representative
for the incorporation of the camercial credits of such advertiser into such program, as broadcast by the station.

D. *“‘Network program” shad mean any radio program simultaneously broadcast by any means by any
network licensed s a network by BMI. *Network program™ shall include “rebroadcasts,” “delayed broadcasts”
and “repeat broadcasts” of a network program as those terms are now understood in the broadcasting industry,
even though poo-simultancous. Payments made to the originating network by.an affiliated station in connection
with such program may not be deducted. LICENSEE shall.report all billings to and/or cash received from the
furnishing network. “Billing(s)"" as used in this License Agreement shall exclude the non-cash portion of
transactions such as trade end barter sales with respect to a station reporting on a Billing Basis as referred to in

Paragraph 2.F.(1}
PLEASE COMPLETE SHADED AREAS ONLY
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(1) Asy program furnisbed by & nerwork which is not Bicensed as a network by BMI shall be deemed 1o
be a local program. With respect 10 any such programi
(x) LICENSEE shall report all billings townd/or cash received from the furnishing network; and
(v) LICENSEE may deduct amoupts paid to the fumishing network for () the use of .
interconnecting facilities necessary to broadcast the program from outside the station’s studios (not more
than the amount actually paid to & utility company for such), and (ii) broadeast rights (not more than the
amount actually paid to or for the original holder of the broadcast rights for the program).

(2) Any program which originstes from a station which holds a BMI Single Station Radio Blanke:
License Agreement shall be deemed to be a Jocal program. With respect to any such program:

(a) The originating station shall report all killings to and/or cash received from, or on behalfof, (1)
the sponsors of any such program, and (2) affiliated stations. The following deductions shall be allowed
against such revenue:

i) Theactual péaa/ments made to as outside vendor (e.g., a utility or satellite company) for the
use of transmission facilities necessary to broadeast the program from outside the station’ sstudios;

(ii) The actual paymexits made for broadcast rights, but not more than the amount sctually
paid to or for the original holder of them; and .

(iii) The actual payments made by the originating station to its affliates in connection with such
program. :

{b) The affiliated station shall include all billings to and/or cash received from the origlaating
station in connection with such program, or {from ar on behalf of sponsors of cooperative announcements.
If payments are made to the originating station by the afflisted station in connection with such program,
the affilisted station may deduct such payments.

E “Slmulcast program” shall mean any program broadcast by two or more stations which are owned by
LICENSEE and are broadcast either simultaneously or on a “delayed broadcast™ or “repeat broadcast™ basis.
Simulcast programs shall also include such programs for which LICENSEE acts as 2 “Local Manager.”

F. *“Gross Revenue” shall mean:

(1) When reEorting on a “Billing Basis” (see Paragraph 5.B.), all billings (standard accrual method)
charged to.or on behalf of sponscrs and donors, but excluding noncash billings applicable to transactions
‘ such as trade and barter szles, for the use of the broadcasting facilities of the station from:
b

a) local programs (including programs furnished by a network not Kicensed as a network by BMI
i f

and programs originating from another station which holds a BMI Single Station License Agreement);

(b) network programs;

(c) cooperative programs;

(d) simulcast programs;

() contributions and donations; and

(0 the cash portion of billings attributed to Time Brokers or providers of “program services” in
“barter” arrangements by such parties that have no direct or indirect managerial ownership oz connection
with LICENSEE

~ (2) When reporting on a “Cash Receipts Basis” (se¢ Paragraph SB), all cash payments made by or on
behalf of sponson and donors for the use of the radio broadcasting facilities of the station in the ereas indicated
in Paragraph 2.F.(t)(a) through (f) above.

(3) Guss Revenue shall also include all billings on behalf of (if reponing on 2 Billing Basis) and
payments made directly to (if reporting on a Cash ﬁeceipts Basis), a as authorized by, LICENSEE, its
cmployess, representatives, agents or any other person acting on LICENSEES behalf, and all billings on behalf
of and payments made to any company, fim or corporation under the same ar substantially the same
osmership, management or control as LICENSEE. Such billings and payments shall not include billings on
behalf of and payments made to third parties, such as networks or program suppliers, that are not under the
same owoership, management or control s the LICENSEE, or noncash payments such as payments in goods
or servicescommonly referred to as trade or barter. Subject to Paragraph 2.D., above, if LICENSEE is owned
or controlled by ¢ network, Gross Revenue shall not include billings by a cash payments to the network.

4) In the event LICENSEE acts as a Local Manager for another station’s facilities, Gross Revenues
shall also include 1! billings charged 1o, ar cash payments made by, sponsors or donors for the use of the
munaged station’s facilitics in the areas indicated in Paragraph 2,F.(1)(a) through (N, above. subject to the
terms of any LMA-92-A Agreement entered into by LICENSEE pursuant to Paragraph 8, below.

2
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(5) In the event that LICENSEE owes or eontrols one or more stations which are liceased by BMI under
scparate Blanket or Per Program license agreements, and LICENSEE's Gross Revenues are derived from any
cither in whole or in past, as the result of offerings of the stations' broadcast facilities in combination,

sour .
LICENSEE shall make an allocation on a reasonable basis of the combined Gross Revernes and applicable
deductions when fling Annual Stateruents and/or Annual Financial Reports required under the terms of the
BMI Single Station Radio Blanket and Per Program License Agraments.

G. “Net Revenue” shall mean:

(1) When reporting on a Billing Basis, Gross Revenue
reduced by,

() bad debts written offincreased by any bad debt recoveries) Of rebates paid;
(i) rate card discounts {cash, quantity and/or frequency actually allowed); and
(ii) advertising agency commissions actually incurred (not to exceed 15% of commissionable sales).

(2) When reporting on a Cash Reccipts Basis, Goas Revenue reduced by advertising agency
commissions lctu:ﬁ; incurred {not to exceed 15% of commissionable sales), The deduction for advertising
agency commissions shall not be permitted if LICENSEE repors its net cash received from such agency sales
35 Gross Revenue

H. “Adjusted Net Revecue” shall mean Net Revenue less any sums received for the broadcasting of local
political programs. .
I “Amount Subject to BMI Fee” shall mean Adjusted Net Revenue (Short Method Option—See Paragraph -

4.A.) or, at the option of LICENSEE Adjusted Net Revenue less the total of the followingitemized deductions to
the extent they excesd 15% of Adjusted Net Revenue (Loog Method Option—See Paragraph 4.B.):

(1) Net Talent Fess Allowed. Al compensation in excess of the A2l Yearly Amount set forth below
actually paid by the station directly to “on-air” personnel acting as: (a) master of ceremonies or disk jockey
on musical programs; (b) vocalist or instrumentalist engaged for a special program; (¢) featured newseaster or
news commentator; (d) fcatured sportscaster; (¢) masier of ceremonies on an entertainment program; or (f)
announcer. If such person(s) has a 40% or more ownership interest in the station, this deduction shall not be
allowed. If such person(s) holds a managerial capacity at the station and spends less than 100% of his or her
time performing any of the duties enumerated in this Paragraph 2.1.(1), the total compensation amount shall
be reduced in proportion to the amount of time spent on said duties.

Station’s Annual . : Total Yearly

Adjusted Net Revenue Amount
Less than $50,000 ....c.vee e renssenne ceeeerrercasaraies S 6,200
S 50,000t05149,999 ... .iviiiieeannannss eahitravssesseserrrrrrasnsasanann 18,600
$150,00010 §299.999 ...vceniinanennnanes tesssasesseareenens revsvnsasenesanes 21,900
$300,00010 5499.999 ... cccuinrrnannnnes eesvrnaven 41,500
$500,000 to $749,999 ....... Cerrevsrsernens veveraies 46.500
$750,000 10 $999,999 teiiverrinnnionrnnans 53,700
$1,000,000 and OVEr ...cvvravuvensnsessanossnnsnes 62,000

The names, description of on-zir duties and compensation must be indicated separatcly on the
2nnual Statement supplied by BML If the Annual Statement covers less than a full calendar year, Adjusted
Net Revenue must be annualized, and the corresponding Total Yearly Amount must be prorated over the
reporting period.

(2) News Service and Audio News Service. LICENSEE may deduct the actual payment made by it to
an independent supplier of news service (e.g., AP, UPI), whether for hard or electronic copy or audio service.
These costs must be for general news services and must be paid to an independent supplier of news service.

(3) Theactual cost incurred by the station for a specific local commercial program for: (a) payments to
the telephone company or similar transmission facility for remote pick-up necessary to broadcast such program

from outside the station’s studios; 'snd (b) rights for broadcasting a sports or other special event but not to
exceed the amount setually paid to or for the original holder of the broadcast rights for the program.

. *Time Broker” shall mean any entity that has no direct or indirect managerial ownership or connection
with LICENSEE that purchases and resells any portion of the station’s air time or the station’s radio broadcasting
facilities,
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K. “Local Manager” shall mean any entity not under common ownership or control of LICENSEE which

is authorized to resell 10% or more of the station’s air time and (1) simulcasts or s¢lls announcements on the
swtion in combination with a radio station owned or operaied by the entity, which station bas entered into a BM]
Single Station Radio License Agreement; or (2) has sssumed, contractually o otherwise, responsibllity for the
management of the station. An entity which would otherwise qualify as a Local Manager but which is authorized
to resell less than 10% of the station’s air time shall be desmed to be a Time Broker.

L. “Local Management Agreement” shall mean any agreement under which any other entity becomes.a
Local Manager in regard to the station licensed under this License Agreement )

3. BMI Grant.

A. BMI bereby grants to LICENSEE, for the Term bereof, a non-exclusive license to perform, by radio
broadcasting on LICENSEEs local programs by the station, non-dramatic performancss of all mxical works, the
right to grant public performance rights of which BMI masy, during the Term hereaf, own or amtrol.

B. The rights granted hereby shall not include the right to perform more than thirty (30) minutes of s full-
length dramatic or dramatico-musical work (or a substantial part of a short dramatic or dramatico-musical work)
such as an opers, operetta musical show or ballet, but this exclusion shall not apply to such performances from (1)
a score originally written for and performed as part of a radio program. or (2) the original cast, soundtrack or
similar album of a dramatic or dramatico-musical work other than an opera,

C. The performances licensed hereunder may originate at any placz, whether or not such place is licensed to
publicly perform the musical works licensed hereunder. and regardless of the manner, means or methods of such
origination. Nothing in this License Agreement shall be deemed to grant a license to anyone suthorizing any public
performance in such other place of any such composition.

D. Nothing herein shall be construed as authorizing LICENSEE to grant to any cable system (including
MMD S or similar wireless services) the right to retransmit to the public or publicly perform by any means. method
or process whatsoever. any of the musical compositions licznsed hereunder.

E BMI will. upon specific reasonable written request made bﬁI&CENSBE, indicate whether a number of
specific musical compositions listed by LICENSEE are licensed by . LICENSEE shall provide: (1) title; (2)
writer/composer; (3) publisher; and (4) recording artist of each musical composition requested to be identified. In
the event LICENSEE does not provide BMI with all of the information requested herein, BMI will attempt to
identify whether such musical compositions are licensed by BML but will be under no obligation to make such
identifications. -
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4. Fee Computation Options; Minimum Fee; Taxes.

A. SHORT METHOD OFTION:
The fe= under the Shart Method Option will

B. LONG METHOD OFPTION: .
The fes under the Long Method Option will be

be calculated as follows: calculated as follows:
Gross Reveoue! Gross Revenue.
Lesz Less:

(1) Bad debts written off or rebates paid
(2) Rate card discounts and
(3) Advertising agency commissions
Equals:
Net Revenye?
Less:
Net Revenue from Political Broadcasting
Equals
Adjusted Net Revenue* (Amount
Subject to BMI Fee?)
Apply the applicable rate for the

(1) Bad debts written off or rebates paid

(2) Rate cand discounts and

(3) Advertising agency commissions
Egquaols:

Net Revenue®
Leer

Net Revenue from Political Broadcasting
Eguale

Adjusted Net Revenue,

Less amount by which sum of the following

exceeds IS% of Adjusted Net Revenue:
(1) Net Talent Fea Allowed

calendar year indicated:

If Net Revenue If Net Revenue
is $150,000 is Jess than

(2) News Serviess
(3) Remote Lines

Year or grealer 3150,000 (4) Broadcast Rights

1992 1.475% 1328% Egquals:

1993 1.510% 1.359% Amount Subject to BMI Fee®

19%4 1.535% 1382% Apply the applicable rate for the

1995 1.585% 1.427% calendar year indicated:

1996 1.605% 1.445% If Net Revenue  If Net Revenue

Egquals is $150,000 is less than

LicenseFa e or greater $150,000
1992 1.475% 1.328%
1993 1.510%  1.359%
1994 1.535% 1.382%
1995 1.585% 1.427%
1996 1.605% 1.445%

Equals:

License Fez

*DEFINED IN PARAGRAPH 2

C. In cither case LICENSEE shall pay a minimum fee per calendar year for each year this License
Agreement is in cfect in the amount of 5412 for 1992, and for cach subsequent year an amount equal to the
minicum £a for the prior year adjusted to refiect any percentage iacrease in the Consumer Price Index (National,
All Items) between Octobet of the preceding year and October of the next preceding year.

D. 1In the event that the payment of any license fee to BMI by LICENSEE pursuant to this License
Agreement causes BMI to become liable to pay any statz or local tax which & based upon the license fees received
by BMI from liccasees, the LICENSEE agress to pay to BMI the full amount of such tax together with
LICENSEE's fee payment(s) as invoiced by BMI; provided. however, that (1) BMI shall make reasonable cflorts
to be exempted or ¢xcussd from paying such tax, and (2) BMI i permitted by law to pas through such tax to
LICENSEE '

5  Annaal Statements; LICENSEE Breach.

A Commencing on or before April 1, 1993, and on or before April 1 of each year tbereafier, LICENSEE
shall render Annual Statements to BMI, on forms supplied by BML covering the period of the preceding calendar
year with respect to billings and/or cash receipts for the use of the facilities of the station for the broadcasting of
local programs. If LICENSEE reports via the Long Method Option, it must show all deductions in order to arrive
at Amount Subject to BMI Fee as berein provided, In the event that LICENSEE shall fail to make payment or
render any report or Annual Statement under this License Agreement, when and as due. BMI1 may, in addition to
any and all other remedies which it has at law or in equity, terminate this License Agreement upon thirty (30)

" notice in writing, and this License Agreement shall thereupon so terminate at the end of such period unless
said default ghall previously have been cured. The right to cancel shall be in addition to any and all other remedies
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Q which BMI may have No wajyer by BMI of full performance of this License Agrecment by LTYCENSEE in any
y v one or more instances shall be deemed & waiver of thf right to require full and complets performance of this Li
] Agreement thereafier or of the right to cancel this License Agreement in accordsnce with the terms of this

Pangraph 5.
Reporting Basis
B. (1) LICENSEE must report for the Term of this License Agreement on a Billing Basis ualess:
(2) LICENSEE has filed its 1991 and 1992 Ansual Statements on a Cash Receipts Basis, or

(b) LICENSEE is a new owner of the station, which was previously licensed by BMI. and both the
prior licenses maintained and LICENSEE maintains the books and records of account of the station on a

Cash Receipts Basis.

(2) 1f LICENSEE reported on a Cash Reczipts Basis for calendar year 1992, LICENSEE may report
for e Term of this License A grecment on a Billing Basis, but oaly after paying »oy fees owed BMI for receipts
acerued in calendar year 1992 but not reported to BMI, and after recziviag Written permission from BMIL
However, nothing herein shall be loterpreted to permit LICENSEE to change the basis of reporting
retroactively.

3) All billings made prior to the termination of this License Agreement with respect to local radio
broadcasts made during the ?Ibnn hereof shal be accounted for by LICENSEE as and when such billings are
made by LICENSEE

C Ifany Annual Statement is not received by BMI within sixty (60) days after the due date, LICENSEE
will be required to use the Short Method Option for such statement

Joint Annual Statement.
D. I LICENSEEowns an AM and FM station in the same market, LICENSEE will be governed as follows:

(1) If LICENSEE filed 8 joint Annual Statement forits first contract year of this Licente Agreement for
said stations, LICENSEE must continue to file Annual Statements on a combined gasm f%:r the

duration of this Licease Agreement If one of the stations is sold after the initial joint Anruial Statement has
been filed by LICENSEE, no other station may be substituted in place of the station sold. Under no
circumstances may a joint Annual Statement be filadwith BMI where the AM/FM stations are in separate

markets.
‘ (2) ¥ LICENSEE £led separate Annual Statements for its first contract year of this License Agreement
b for the AM/FM stations, LI SEE must continue to fle separate Anmaf Statements for said AM/FM

stations for the duration of $is License Agreement.
Estimated Fees

E. For each month during the Term bereol LICENSEE shall, on or before the first day of the following
month, pay to BMI a sum qual to one twelfth of the annual fee payable bereunder for the preceding calendar year
(if less than a calendar year, said sum shall be annualized), adjusted to reiect the percentage increase in the
Consumer Price Index (National, All Items) between October of the precading year and October of the next
preceding year; provided, however, that if, as and when any Annual Slatement required to be supplied to BMI by ]
LICENSEE pursuant to this Paragraph 5 is not received when due, all subsequeat monthly payments due
hereunder shall be increased by an amount equal to 24% thereof, a8 such increase ghall remain in effectup to
and including the month in which any such overdue Statement is Gnally reseived by BML. Notwithstanding any of
the foregoing, in any calendar year of the Texm bereof, as of the month when BMI receives the Annual Statement
required to be supplied by Paragraph 5.A. hereofapplicableto any immediately prior year, any adjustment required
by a discrepancy between prior billings and monthly payments actually due in accordance with this Psragraph
$.E shall, at BMI’s option, be prorated over the remaining monthly payments due during that calendar year.

Adjustments

F. (1) For calendar year 1992, if the annual license fee excs2ds the amount previously billed for that year.
LICENSEE shall pay any such additional amount to BMI within thiiy (30) days of invoicing by BM1.

. &)‘ If the annual license f a for any calendar year of the Term subsequent to 1992 exceeds the monthly
installments applicable to such year's fée, LICENSEE shall pay any such additional amount to BMI at the
time the Anoual Suatement is due

(13:) If the amount paid_b]y LICENSEE for any calendar year exceeds the annual license fee due for said
year, LICENSEE will be entitled to a credit of the overage paid; provided however, that if the overage paid &

grealer than three imes the monthly payments required by Paragraph 5.E. for said calendar year, BMI shall
within thirty (30) days of recsipt of written rcqumqfr'om LICENSEE, refund the excess payment; and providcd
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further that LICENSEE shall be entitled to a refund -only if the overage (which exceeds _threc Umes
LICENSEE's moothly paymeats) by LICENSEE, resolts in a net balanes due LICENSEE In this event, the
amousnt of the refund shall not exceed the amount of the pet balance due the LICENSEE, Any fess subject to
a.good faith dispute as a result of a BMI audit shall rot be considered in determining whether there s a net
balznce due LICENSEE for purposes of this subparagraph.

Late Payment Garge

G. BMI may impose a late payment charge of 1% % per month from the date the payment was due on any
monthly or snpual payment that is received by BMI more than one month after the date payment was due

Audits
. (1) BMI shall have the right by its duly authorized representalives, during customary business hours,
on potice in writing of not less than ten (10) business days, 1o examine the books and records of sceount of
LICENSEE only to such extent &5 may be necessary to verify any Annual Statements required by this License
Agreement. All data and information coming to BMI' attention as a result of any such ¢xamination of

LICENSEE's books and records shall be held completely and entirely confidential and shall not be used by
BMI other than in connection with its administration of this License Agreement.

(2) The period for which BMI may audit pursuant to Paragraph 5.H.(1) hereof shall be limited to four
(4) calendar years preceding the year in which the audit is made; provided. that if an audit i postponed at the
request of LICENSEE, and BMI grants such postponement, BMI shall have the right to audit for the period
commencing with the fourth calendar year preceding the year in which notification of intention to audit was
first given by BMI to LICENSEE Notwithstanding the sbove, BMI shall not audit LICENSEE's books and
records for years prior o calendar year 1991, unless: (2) no Annual Statement was filed by LICENSEE for
such earlier calendar year(s); or (o) the audit for calendar year 1991 or subsequent calendar year(s) pursuant
to this License Agreement reveals a deficiency of 20% or more in license fees payable to BMI by LICENSEE.
The four year limitation on BMI's right to audit shall not apply if LICENSEE fails or refuses after written
notice from BM! to produce the books and records necessary to verify any report or statement required
bereunder; however, in such instancz BMI shall not audit for any reponed calendar years prior to 1989.

(3) In the event that any BMI audit reveals that additional license fecs are owed to BMI. LICENSEE
shall pay interest on such additional license fees of 1%4% per month from the date(s) such fess should have
been paid pursuant to this License Agreement if the underpayment is 7% or more of the annual license fee
previously repaned,and at least 51,000, LICENSEE shall pay interest on such additional liccnse fees of 1V %
per month beginning thirty (30) days after the date BMI invoices such additional license fees to LICENSEE if
the underpayment is less then 7% or leu than §1,000.

(8) If LICENSEE dispui&s all or part of BMI's claim for such additional license fees arising from an
audit, LICENSEE shall, within thirty (30) days from the date BMI invoices additional fees. (a) notify BMI in
writing, of the basis for such dispute and (b) pay to BMI any license fees not in dispute together with the
applicable interest on additional license fess not in dispute in accordance with subparagraph (3) above. If there
isa good faith dispute between LICENSEE and BMI with respect to all or part of the additional license fees
which BMI has invoiced pursuant to this Paragraph, upon resolution of the disputed amount, subparagraph
(3) shall govern payment of the ioterest due; provided, however, that no interest will be charged LICENSEE
for the disputed license feas for the period beginning on the date of LICENSEES written notice to BMI of the
dispute and ending sixty (60) days after BMI responds to LICENSEES notice of the dispute,

(5) Interest calculated in accordance with this Paragraph and conceming additional license fees which
LICENSEE disputes in accordance with subparagraph {4) above shall be adjusted pro-rata to the amount
arrived at by LICENSEE and EMI in resolution of the dispute with respect to additional license fees due.

1 The period for which LICENSEE may amend any Annual Statement submitted pursuant to this License
Agrezment shall be limited to four (4) calendar years (but in no event prior to calendar year 1991) following the
year for which such statemest was required to be filedpursuant to Paragraph 5.A.; provided, however, that if BMI
audits for years prior to 1991, LICENSEE may amend its Annual Statement for such year(s). LICENSEE shall
have the right to amend any portion of a previously submitted Annual Statement and the right to correct
computational or reporting errors. O n a LICENSEE submits an Annual Statement to BMI pursuant to this License
Agreement, LICENSEE may amend said Annual Statement only one time. If LICENSEE amends an Arnual
Statanent pursuant to this provision, the time for BMI to audit said Annual Statement will be four (4) years after
the filing of said amended Annual Statement by LICENSEE.
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6. Per Program Option.

Tbe BM] Single Station Radio P a Program Licenst Agreement for the Term ending December 31, 1996 &5
being offered to LICENSE simultaneously with this License Agreement In accepting this License Apgreement
LICENSEE scknowledges that it bas been offersd the option of entering into either this Licease Agreement or the
BMI Single Station Radio Per Program License Agreement with BM1. LICENSEE may, as (f the first day of any
month, upon Not less than thirty (30) days written notice to BMI elet to enter into the BMI Single Station Radio
Per Program License Agreement, provided LICENSEE is current in all payments (excluding payments subject to
a good faith dispute as a result of a BMI audit), reports and Annual Statements required by the BMI Single Station
Radio Blanket License Agrement as of the effective date of LICENSEEs ¢lection,

7. Ipndemnificatios.

BMI agrees to indemnify, save and hold harmless and to defend LICENSEE, its advertisers and their
advertising sgencies, and its and thek officers, employess and artists, from and against all claims, demands and
suits that may be made or brought against them or any of than with respect to the performances under His License
Agreement of any material licensed hereunder; provided that this indemnity shall not apply to broadcasts of any
musical work performed by LICENSEE after written request from BMI to LICENSEE that LICENSEE refrain
from performance thereof. LICENSEE agrees to give BMI immediate notice of any such claim. demand or suit,
and agrees immediately to deliver to BMI all papers peruining thereto. BMI shall have full charge of the defense
of any such claim. demand or suit, and LICENSEE shall cooperate fully with BMI therein,

B. Local Mansgernent Agreement

A. In the event LICENSEE enters into a Local Management Agreementas defined in Paragraph 2.L. hereof,
withio thirty (30) days of such agreement (1) LICENSEE shall provide BMI with a copy of such agreement and
(2) LICENSEE and Local Manager shall provide BMI with two (2} fully executed copier of BMI's LMA.92.A
Agreement, a sample copy of which is annexed hereto and made part hereof. The fully executed IMA-92.A
Agreement makes Local Manager a panty to this License Agreement. and this License Agreement shall be deemed
amended by said LMA-92-A Agreement,

'B. In the event LICENSEE becomes a Tocal Manager by entering into a local Managemeat Agrement
with another station, LICENSEE shall notify BMI within thirty (30) days of cntering into the agreement.

"C. In the event that LICENSEE and/or Local Manager do not provide to BMI, on a timely basis, the
documentation requircd by Paragraph 8.A., this License Agrament may be terminated by BMI on ten (10) days'
written notice.

D. In the event that the Iocal Management Agreement provided to BMI (erminates prior to its stated
termination date, LICENSEE and Iocal Manager shall immediately notify BMI of such termination.

. 9. Assignment.

This License Agreement shall be non-assignable except to the person, fixm or corporation acquiring the Federal
Communications Commission license of the station, and upon assignment to such station and upon ascceptancs in
form approved by BMI of the application of LICENSEE hereunder, LICENSEE shall be relieved of future liability
under this License Agreement as long as all Annual Statements have ban filed by LICENSEE and 21l fees due
BMI under this License Agreement have been paid to BMI,

10. Arbitration,

Al disputes of any kind. nature or description arising in connection with the terms and conditions of this
License Agrement shall be submitted to the American Arbitration Association in the City and State of New York
for arbltration under its then prevailing ruler. the arbitrator(s) to be selected as follows: Each of the parties bereto
shall by written notice to the other have the right to appoint one arbitrator. If. within ten (10) days following the
giving of such notice by one party, the other shall net, by written notice, appoint another arbitrator, the frst
arbitrator shall be the sole arbitrator. If two arbitrators are so appointed, they shall appoint a third arhitrator. If
ten (10) days elapse after the appointment of the second srbitrator and the two arbitrators sre unable to sgree
upon the third arbitrator, then ¢ither party may, in Writing, request the American Arbitration Rssociation to
appoint the third arbitrator. The award made in the arbitration shall be binding and conclusive on the parties and
judgment may be, but need not be, cotered in any oourt having jurisdiction. Such award shall include the Bxing of
the costs, expenses and reasonable attorneys' fees of arbitration, which shall be borne by the unsuccessful party.
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MISCELLANEOUS

;L LICENSEE, upon written request from BMI made not less thanone (1) week's notice specifying the period to
© covered, agrees to fumnish to BM] forms to be supplied by BMI) a report of LICENSEE's performances
of all musical works, indicating the co(r‘:\’;l;iupom Perme‘E%pbY ‘ig{ “"""L/“""‘W’“.“d ariist or g; such other
convenient method as may be designated by BMI, but such report nced not be furnished for more than one (1)
week of each year of the Term.,

12, In the gvent that the Federal Communications Comumission revokes or fails to renew the broadcasting License
of LICENSEE or in the event that the goveramental rules and regulations a l}i)licab]c: 10 the station are suspended
or amended 50 ps 1o forbid the brosdcasting of commercial programs by L ICEN S E LICENSEE may notify BMI
thereof, and BMI, within tea (10) days of the recsipt of such notice shall, by writted notice to LICENSEE, at
BMI's option, either terminate or Suspend this License Agreement and all payments and services hereunder for the
period that such condition continues. In the cvent that BMI elects 1o suspend this License Agreement, such
suspension Shall not continue for Iongcr than siz (6) mosoths, and this License Agreement shall automatically
terminate at the end of six (§) months' suspension. In the event that the condition giving rise to the suspension
shall continue for Jess than sir (6) mooths, BMI at its option, and on writlen notice to LICENSEE, may reinsuate
this Licensc Agrecment at any time within thirty (30) days after the cassstion of such condition.

13. In the event that any law now oz bereafter enacted of the state, or political subdivision thereof, in which the
station and/or LICENSEE is located shall result in major interference with BMI's operations or in the refusal ofa
substantial number of radio stations therein to enter into license agreements with BM! or to make paymeats to
BMI, BM1 shall have the right at any time to terminate this License Agreement on no less than sixty (60) days'
written notice to LYCENSEE.

14. Any notice required or permitted to be glven under this License Agreement shall be In writing and shall be
decmed duly given when sent by ordinary Grst<lass U.S. mad to the party for whom it is intended, at its address
bereinabove stated, or any other address which either party hereto may from time to time designate for such
purpose, and when such notice is so medled it shall be deemad given upon the mailing thereef. Any such notice
sent to BMI shall be 1o the attention of the Licensing-Telecommunications Department. Any such notice sent to
LICENSEE shall be to the attention of the person signing this License Agreement on behalf of LICENSEE or
such other person as LICENSEE may advise BMI in writing.

15. On written notice to LICENSEE, BMI may, effective with such notice, withdraw from the license granted
hereunder any musical work as to which any legal action has been instituted or a claim made that BMI does not
have the right to license the performipg rights in such work or that such work infringes another compositioa.

16. This License Agreement shall enure to the beoefit of and shall be binding upon the parties and their respective
suceassors and assigns, but no assignment shall relieve the parties of their respective obligations under this License
Agreement

17. This License Agreement constitutes the cotire understanding between the parties, shall not be binding until
signed by both parties and cannot be waived ar added to or modified orally, and no waiver, addition or modification
shall be valid unless in writing and signed by the parties. This License Agreement. its validity, construction and
effect shall be govemed by the laws of the State of New York. The fact that any provisions herein are found to be
void or unenforceable by a court of competent jurisdiction shall in no way affect the validity or enforceability of
any other provisions. All headings in tHis License Agreement are for the purpose of convenience and shall not be
considered to be part of this License Agreement

BROADCAST MUSIC, INC.

LICENSEE (Legal Name}
By - , By
(Stgamsure) {Sigunature)
(Print Nams of Signer) (Priot Name of Signer)
(Tile of Signer) (Title of Sigaer)

PLEASE COMPLETE SHADED AREA ONLY
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LMA.92-A

LMA AGREEMENT
Whereas, radio station (“STATION™) has entered into g
Local Management Agreement with ("LOCAL MANAGER”) for
the period - . through - i ; and

Whereas, STATION and LOCAL MANAGER wish to add LOCAL MANAGER as a party to the Single
Station Radio License Agreementin effect between STATION and BMI (“the Licznse Agreement”) with all of the
rights and obligations of LICENSEE s s&t forth in the License Agreement for the period of the Local Magagement
Agreement beginning January 1.1992 and ending at the time referred to above;

Itis .hereby agreed as fallows:

. 1. For all periods that STATION simulcasts ar is sold in combination with another radio station owned o
operated by LOCAL MANAGER (“MANAGERs STATION™) that has a BMI Single 5!3 n Radio License
Agreeroent, all Gross Revenue (as deﬁned in the License Agreement) of STATION shall4E T as follows:

a. Al LOCAL MANAGER Gross Revenue relating to TION will be incl ™ in LOCAL
MANAGERS license fec reports for MANAGER's STATION. Gross RevenueE8nstitites all Gross

Revenue for STATION, no license fez or license W\I\&i ‘lred of ST\%& _

b. The balance of STATION's Gross }lcv ue wdﬂxc mhd‘ed xMN‘; icense fee reports.

¢. Amounts payable by L! CAL MA R to ’ITO)}\puxsumt to the Local Management
Agreement shall not be reporiable b \q ON eduanble by MANAGER's STATION.

d In the cvedt'that STATI GER. 'STATION have different forms of BMI License
Agreement, all OCAIMG enue relating to programs of STATION which are
simulcast or soldlin cnmbmmon \{mh FAGER's STATION shall be apportioned between STATION
a:f' MA?Q,\GEI{: SIATION\ same ratio as the Adjusted Net Revenue of STATION and
MANKG'ER: S'I.'A'I'thbbpr‘ro each other for the most recent year prior to the Local Menagement
\Agrecmcnt rcponkd byXTATION and MANAGER's STATION to BMI (annualized for any period less
xbmj&r) rﬂvgf Gross Revenue spportioned to, and reported for, STATION pursuant to this
paragraph shx'ﬂ not be reportable by LOCAL MANAGER on its license {ee reports for MANAGER's
STATION”

Q

2. If STATION fully simulcasts programs broadcast by MANAGERs STATION and has no separate
programs, STATION and LOCAL MANAGER agra to maintain the same form of BMI license (blanket or per
program) for STATION as LOCAL MANAGER has for MANAGER'S STATION. In the event that LOCAL
MANAGER has a different form of license for MANAGERS STATION at the time this agreement is executed, it
is agreed that such other form of license shall be substituted in place of the License Agreement, and the appropriate
documentation shall be executed

In the event that STATION and MANAGER’s STATION have the per program form cf license at the time this
agrament is executed, and LOCAL. MANAGER subsequently changes or is converted to the blanket form of
license, such change or conversion shall be deemed to apply as well to STATION. .

3. For all periods that STATION has a per program license sgreement, MANAGER's STATION shall -
submit the reports required by Paragraph 4 of the per program license for all programs provided by MANAGER'’s
STATION which are broadcast by STATION, and STATION shall submit such reports for all other programs
broadcast by STATION. If STATION fully simuicasts programs broadeast by MANAGER’s STATION and has
no separate programs. and ifall Gross Revenue relating to STATION isincluded in LOCAL MANAGERS license
fee reports for MANAGER's STATION in accordance with Paragraph J= above, STATION shall not be required
to submit separate reports pursuant to Paragraph 4 of the per program license.

10
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4. I£STATION has a Local Management Agreement With a LOCAL MANAGER that does not own or
operate another local radio station that has a BMI Single Station Radio License A greement, then all Gross Revenue
relating to STATION shall be reponied as follows:

-a Al LOCAL MANAGER Gross Revenue relating to STATION will be included in LOCAL
MANAGER's liczuse fez reports to BML Ifsuch revenue constitutes all Gues Revenve for STATION, no
license fee or license fee reports Wil be required of STATION.

b The balasee of STATION's Gross Revenue Will be included in STATION's License fze reports.

c. Amounts payable by LOCAL MANAGER to STATION pursuant to the Local Management
Agreement shall not be reportable by STATION, or deductibleby LOCAL MANAGER

d If STATION's License Agreement is 4 per program liceass agreeiment, then LOCAL MANAGER
wil be responsible for submitting Monthly Music Reperts required by Paragraph 4 of the License A greement
for the programming covered by the Local Management Agreement.

5. STATION and LOCALMANAGER jointly designate the followingxingl
regular correspondence, and the following single address for any notices in acco ce *ﬂ- licease agreament
(Paragraph 14 of the blanket license or ng'rapb 24 of the per prozrun license):) v

Billing Address: ee \
o A@\]

6. In the event that th recment between STATION and LOCAL MANAGER

terminates, STATION and LOC u our M1 of the terminstion within 20 days, and submit
all required :utmvﬂﬁ?%pom d

: throggh"iﬁ: date of said termination. In the event that both

N STATION and LOCAL NAGE 'MAI of the termination of the Local Management Agreement
\- ; bctwcm-&I‘.A:{IONlm | then both STATION and LOCAL MANAGER sball remain
- oblxgau:d under ll:usllgrmcnt foqu.ﬂ eats, reports and payments,
{ ¢ 1
S
S—wn=A~5  CICENSPE (Legal Name) LOCAL MANAGER (Legal Name)
/N 3 .
< .
BY: . lrzeeer T
{Siznature) (Call Laiess, il applicable)
BY:
{Print Name of Siguer) (Signature)
(Tile of Signer) (Print Name of Sigaer)
(Tite of Signa)
Accepted and agreed:
BROADCASTMUSIC, INC
BY:
ey
Date:
11 XJAF 7000
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2000 BMJ Radio Station Interim License Agreement

The following are the terms and conditions of your station’s 2000 BMI Radio Station Interim License Agreement
(hereinafter 'Interim License Agreement”), pending the outcome of negotistions for find agreements between
BMI and the Radio Music License Commirtes (the *RMLC") or, if necessary, a determination by the BMI Rate
Coun of appropriste license terms pursuant to United States of America v. Broadcast Music, Ic. (Inthe Matter of
the Aoolication of Hicks Broadeasting of Indiana, et al.) ,No. 64 Civ, 3787 (S.D.N.Y.).

It is hereby agreed as follows:

1, The term of Station’s Interim License Agreement shall begin on (date ownership begen), The
Interim License Agreement shall embody each and every term and condition except for the duration of the License
Agreement, as set forth in the BMI Single Station Radio License (form Radio-92) annexed hereto as Schedule A
and incorporated herein by reference, and pay the rate set forth therein for the year 1996, The Interim License
Agreement shall continue until a find agreement is reached as a result of the ongoing negotiations between BM1
and the RMLC or s a result of a8 BMI Rate Court proceeding pursuant to United States of America v. Broadean
Mousic. Inc. (In the Matter of the Application of Hicks Brozdeasting of Indiana, et al.}, No. 64 Civ. 3787(5.D.N.Y.).

2. Station agrees that Station will be bound by the final BMI license agreement reschéd as a result of the
negotiations between BMI and the RMLC or a BMI Rate proceeding with the RMLC and that the fees agreed to
by BMI and RMLC or as determined by the BMI Rate Court in such a proceeding shall be applied retroactively to
the date of the commencement of the term of this agreement. As such, Station shall be obligated to pay BMI any
monies owed by BMI as a result of such setroactive adjustment of fees, and BMI shall be obligated to pay Station
any monies owed Station as a result of such retroactive adjustment of fees.

3. Station hereby waives its rights to make an application for reasonable fees to BMI, or to make an application to
the BMI Rate Court.

Station’s agreement to the above terms and conditions shall be evidenced by the signature below of an individual

duly authorized to bind Station to this Interim Agreement.

Call Letters: ' Ticensee of Station (as listed with the FCC)

City: ' Authonzed Signature

State: . Print Name of Signatory

{PLEASECHECK ONE)

License Type O Blanket [3 Per Program Print Title of Signatory

Accepted: . ‘

BROADCAST MUSIC, INC. {a) If corporation, signatory must be an officer.
By: Print corporate office held under signature;
Title: () If partoership, print the word “partnec”
under

signature of signing partner;
Date: :

(c)If individual owner, print “individua! owner”
under signature

XJAF 7001
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Jaffe Rebuttal Exh.2C

The parties hereto mutually agree as follows:
1. GRANT OF RIGHTS

Effectiveas of 192083y 1| [2000 | o veective Date") SESAC grantsto LICENSEE the non-
exclusive license to-publicly perform such nondramatic musical compositions as SESAC may during the period
hereof have the right to so license solely by radio broadcasting on the following radio station (the *Station™):

Current Call letters: : Fre uency:g::
AM: Yes O if yes, then, Fullime Yes O NO

FM: Yes O :
FCC City of License:L_ ],

Station's Metro Survey Area ("MSA") as designated by Arbitron.
l Choose One
or

—L

County in which the FCC City of License is located | —J
and the 1990 U.S. Census County Population | Choose One

Station’s High One Minute Spot Rate as reported to SESAC ("Spot Rate") 5:

2.LIMITATION OF GRANT

A Exceplas set forth above, LICENSEE shall not have the right to broadcast, televise, or otherwise perform,
transmit, record, film, videotape or otherwise reproduce or capture by any means, medium, method, device or
process now or hereafter known, any of the musical compositions and performances thereof licensed hereunder,
nor shall LICENSEE have the rightto grant to any receiver of the broadcast or any other party any such right. This
license excludes any experimental station of any kind, and background music service by means of muttiplex,
simplex, or like device.

B. "GRAND RIGHTS"are not included in this License. "GRAND RIGHTS" include, but are not limited to, the right
to perform in whole or in part, dramatico-musical and dramatic works in a dramatic setting.

C. SESAC reserves the rightto prohibit upon written notice, the performance of any musical composition licensed
hereunder as to which any action has been institutedor a clalm made that SESAC does not have the right to
license the performance rights in such cornposition. In addition, SESAC reserves the right to prohibit upon written
notice, for any reason deermed appropriate in the exercise of its sole discretion, the performance of any of the
musical cornpositions licensed hereunder, provided only that the number of musical compositions S0 prohibited
does not exceedten percent (10%) of the total number of musical compositions licensed hereunder. '
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3. LICENSE FEE

A In consideration of the grant of rights herein, ICENSEE shall pay to SESAC an annual license fee as
determined by the SESAC's Schedule of Annual Performance License Fees For Radio ("Fee Schedule™) then in

effect.

B. LICENSEE represents and warrants that the Station's high one minute spot rate contained in Paragraph 1.
above is true and correct.

C. Thirty days before the beginning of each contract year of this Agreement LICENSEE shall notify SESAC of its
current high one minute spot rate. LICENSEES annual fee for the next ensuing contract year shall be adjusted in
accordance with the FEE SCHEDULE to refiect any change inthe Station’s Spot Rate, population or MSA from that
set forth in Paragraph 1.A. if LICENSEE shall fail to report its current high one minute spot rate, then LICENSEE's
fee for the next ensuing contract year shall be increased by eight percent {8%) above the fee set forth in the FEE
SCHEDULE. , :

D. In the event that LICENSEES fee shall increase as a result from a change in the FEE SCHEDULE, LICENSEE
shall have the right to terminate this Agreement effective as of the date of such increase, provided that written
notice of termination by Certified Mail, retum receipt requested is given 1o SESAC within thirty (30) days after
SESAC sends by certified mail written notice of such change to LICENSEE.

E. Each annual license fee shall be paid as follows: (CHECK ONE)

O Annually, on or before the first day of each contract year;

© Semi-Annually, on or before the first day of each semi-annual period of each contract year;
© Quarterly, on or before the first day of each quarter of each contract year: or

© Monthly, on or before the first day of each month of each contract year.

F. Inthe eventthat SESAC is determined by the taxing authority or courts of any state in which LICENSEE
conducts its operations to be liable for the payment of a gross receipts, sales, use, business use or other tax which
is based on the amount of SESAC's receipts from LICENSEE, then LICENSEE shall reimburse SESAC, within
thirty (30) days of demand therefor, for LICENSEES pro rata share of any such tax derived from recelpts received
from LICENSEE. .

4. BREACH AND CURE, LATE PAYMENT CHARGE

A. Inthe event LICENSEE s in arrears for any payment or has breached any other term of this agreement, SESAC
may give LICENSEE thirty (30) days notice in writing to cure such breach or default. In the eventthat the breach or
default is not cured within thirty (30) days of such notice, SESAC may at its election, cancel and terminate this
agreement,

8. SESAC shall have the right to impose a late payment charge of one and one-half percent(1.5%) per month for
any payment not received by SESAC within thirty days of billing therefor.

5. REPORTING OF WORKS; RIGHT Of VERIFICATION

A LICENSEE shali furnish to SESAC, upon request, coples of its program records, logs, and all other records
relating to the musical compositions performed on the station.

B. SESAC shall have the right on ten (10) days prior written notice, to examine during customary business hours,
LICENSEESs books and recordsto such extent as may be necessary to verify any and all payments, statements,
computations and reports rendered and accountings made or required hereunder. All data and information brought
to SESAC's attention as a result of any examination shall be treated as confidential. :

Page 2



6. TERM OF LICENSE

A Subjectto the provisions of Paragraphd. above, this agreement shall be in full force and effect for a period of
one (1) year beginning on the date set forth in paragraph 1. above and shali continue thereafter in full force and
effect for successive additional periods of one (1) year each. Either party may cance! and terminate this Agreement
effective as of the last day of the initial or any renewal term upon giving ninety (90) days written notice to the other
party by United States Certified Mail, Retum Receipt Requested.

8. Notwithstandinganything to the contrary contained herein, SESAC may cancel and terminate this agreement:

@1 at any time upon written notice in the event LICENSEE is adjudicated bankrupt, or a petition in bankruptcy is

with respect to LICENSEE, or LICENSEE is declared or becomes insolvent: or (i) upon thirty (30) days
written notice by reason of any law, rule, decree, or other enactment having the force of law, by any authority,
whether federal, state, local, territorial or otherwise, which shall result in substantial interference in SESAC's
operation or any substantial increase in the cost of conducting its business,

7. CONTRACT CONSTRUCTION

A This agreement has been read and is understood by both parties and contains their entire understanding. No
waiver, addition or modification shall be valid unless in writing, executed with the same formality as this instrument.
No waiver of any breach of this agreement shall be deemed a waiver of any subsequent breach of like or similar
nature. There are no representations, promises or covenants other than contained herein.

B. This Agreement shall be governed by and subjectto the laws of the State of New York, applicable to
agreements made and to be wholly performedwithin such State. The fact that any provision of this agreement may
be found to be void or unenforceableby a court of competentjurisdiction shall in no way affect the validity or
enforceability of any other provision.

C. This agreement shall not be valid until accepted and executed in the name of SESAC by its authorized
signatory.

D. This agreement shall be binding upon and inure to the benefit of the parties' legal representatives, successors,
and assigns, but no assignment shall relieve the parties of their obligations under this agreement.

E. Captions and titles are for the convenience of the parties and shall be given no effect in the construction or
interpretation of this agreement.

IN WITNESS WHEREOF, the parties have caused this agreement to be duly signed as of the day and year first
written above.

LICENSEE SESAC, Inc.

BY: X BY: -
(pissss 3:0n here) .

QM, t-sacncy | TITLE:

TITLE: f . J

HEERE
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SESAC Scl;edule of Annual Performance License Fees
(\\ . for Commercial Radio Stations

designated by Arbitron and the station's high one minute spot rate as reported to SESAC. In the event
that the station is not in an Arbitron-designated Metro Survey Area, the U.S. Census population of the
county in which the station's FCC City of License is located will determine market classification.’

' The annual fee is determined by the population of persons 12+ in the station's Metro Survey Area as

Market Population
AA 6,000,000 and over
A 2,000,000 - 5,999,999
B 1,000,000 - 1,999,999
C 500,000 - 599, 999
D 250,000 - 499,999
E 100,000 - 249,999
F 50,000 - 99,999
G 10,000 -~ 49,999
H 0 - 9,999

2000 Radio Fee Schedule — Effective January1 - December 31,2000

Market
High One Minute
Spot Rate H G F E D C B A AA
0.00 - 2.49 468.00 | 55200 684.00| 81600 984.00 1,152.00] 1733200 1,66800] 201600
© {250-4.99 516.00] 600.00| 732.00] 852.00] 1,03200] 120000 1,36800| 1,71600] 205200
o 0. 7.49 - 552.00| 648.00| 768.00] 900.00| 1,06800] 124800 141600 1,75200( 2.100.00
.50.9.99 600.00 | 684.00 | 816.00| 94800] 1,11600] 1.284.00] 145200 1.80000] 2,148.00
U 11000-1249 648.00 | 732.00| 852.00{ 984.00| 1,052.00 1,332.00| 1,500.00] 1,848.00| 2,184.00
12.50 - 14.99 684.00 | 768.00] 900.00 | 1,032.00 | 120000 1,368.00] 1,548.00| 188400 223200
15.00 - 17.49 73200 B816.00| 948.00) 1,06800| 1,248.00| 1,416.00] 1,584.00| 193200] 2.268.00
17.50 - 19.99 768.00 | 852.00 | 984.00] 1.116.00 | 1,284.00| 1,452.00 | 163200 196800] 231600
20.00 - 29.99 852.00 | 944.00 | Toes.0p] 120000 [ 36800 154800 [N1.71600 | 205200 2.400.00
30.00 - 39.99 948.00 |. 1.032.094 1,152.00 | nosabo [ 145200Y 1/632,08] 1,80000] 2,14800| 2.484.00
40.00 - 49.99 1,032.00 | 1,146,060 {) 1.248/00 | 136800 ) 1,548b0 [ {71d00] 1ss400| 223200| 2.568.00
50.00 - 59.99 1,116.00 | 1.200.004 1,33200 | 1.452.00l{ 1%32bo || {80d.00f 1l96800| 231600] 265200
60.00 - 69.99 120000 | 128490 | 41600 | 1,448.00l[ 1hr6bo || 1.88doo] os200] 240000] 273600
70.00 - 79.99 1,284.00 | 1.366.00 }"1,500l00 | 1,632.001 15000 || 1{oed 00 7,14800| 248400 2.832.00
80.00 - 89.99 1,368.00 | 1452.00 T T534.00 [\i/716.00 | 188400 | 2\ps2%0d'| 723200 256800 291600
90.00 - 99,99 1452.00 | 154800 | 1,668.00 1,800000 [\1,968.00'] 2,M8.00] /2316.00] 2.65200| 3,00000
100.00-124.99 | 1,752.00 | 1,848.00 | 1968.00 [ 2,100.00 | 2,268.00 | 243600 2,616.00| 295200 330000
125.00 - 149.99 2,052.00 | 2,148.00 | 2,268.00 | 2,400.00 | 2,568.00 | 2,736.00| 291600 3.252.00| 3,600.00
150.00 - 174.99 2,352.00 | 2.436.00 | 2,568.00 | 2,700.00 | 2,868.00 | 3,036.00| 321600] 3,55200] 390000
175.00 - 199.99 2,652.00 | 2,736.00 | 2,868.00 | 3,000.00 | 3,168.00 | 3,336.00 | 351600| 3.852.00] 420000
200.00 - 224.99 3,084.00 | 3,168.00 | 3,300.00 | 3,432.00 | 3,600.00 | 3,768.00| 4,15200| 5,13600] 6,132.00
75,00 - 249.99 3,516.00 | 3,600.00 | 3,732.00 | 3,852.00 | 4,032.00 | 420000 | 4,80000] 643200] 805200
. 2.00 - 274.99 3,936.00 | 4,032.00 | 4,152.00 | 4,284.00 | 4452.00 | 4,632.00| 5.43600| 7.71600| 998400
275.00 - 299.99 4,368.00 | 4,452.00 | 4,584.00 | 4,716.00 | 4,884.00 | 5,052.00] 6,084.00| 9,00000| 11,904.00
300.00 And Over | 4,800.00 | 4,884.00 | 5,016.00 | 5,136.00 | 531600 | 5.484.00| 672000 | 10,284.00 | 13,836.00
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2001 Radio Fee Schedule -- Effective January 1 - December 31, 2001

Market
High One Minute
Snot Rate H G F E D SR of B A AA
9-2.49 528.00 | 62400 | 76800 | 912.00] 1.104.00] 1,296.00 | 1 488.00] 1.872.001 2.256.00
50-4.99 $76.00 | 67200 | 81600 ] 96000 ] 1.152.00 ] 1,344.00 | 1.536.00 1,920.00 | 2.304.00 |
5.00 - 7.49 624,00 | 720.00 | 864,00 | 1,008.00 | 1,200.00 ] 1,392.00 | 1.584.00 1 1,968.00 |  2,352.00
7.50 - 9.99 672.00 763.00 912.00 | 1.056.00 | 1,248.00} 1,440.00 1,632.00 2,016.00 2,400.00
10.00 - 12.49 720.00 | 816.00 | 96000 | 1.104.00 | 1,296.00 ) 1,488.00 | 168000 2.064.00 ] 2.448.00
12.50 - 14.99 768.00 | 864.00 | 1,008.00 | 1,152.00 | 1,344.00 1,536.00 | 1,728.00 | _2.112.00 |  2.496.00
15.00 - 17.49 816.00 | gi12.00| 1.056.00 ] 1,200.00 ] 1,392.00] 1,584.00 | 1.776.00] 2.160.00 ] 2.544.00
17.50 - 19.99 864.00 | 960760 | IN04.00 171,24000 | 1,440.00151,632.00 |/ 1.824.00 | 2.208.00 2.592.00
20.00 - 29.99 960.00 | 1,086.00 | 1.200.00/] 1,344.0% | 1/s36.00] },728.004 1.920.00) 2.304.00 2,688.00
30.00 - 39.99 1,056.90 | 1.7s2.09 \1,206.0b | yaxo.00] [ e3aon | 182400 2di6.00| 240000 2.784.00
40.00 - 49.99 Liszoo ! vdeeob | Niashdo | | sk ool ho728.00l} 12000 | 2 M1z 00) 2496001 37 ap00
50.00 - 59.99 1,248.00 | 1.344.00 [/1,45k do | D s3b.ooll [ g2k.00)] 2. 616004 2.d08.00] 2592.00] 2.976.00
50.00 - 69.99 1,344.00 | 1,440.0 :‘/@.(o h.728.00 f {1.92b.00[l 2. j17%0 | 2 Joa.00| 268800 307200
70.00 - 79.99 1,440.00 { 1.536.60 | 1/680.00 | b s2b.00fl b 01600l 2.Jos.00 | 2 d00.00 | - 2.784.00 ] 3.168.00
30.00 - 89.99 Ls36.00 | 163700 11776 do | V.o2hooll bovib ool 240400 I 249600l 25seqol 326400
90.00 - 99.99 1,632.00 | 1,7/8.004—4-823.00 | 3 0Ys.00/] 3,208 00 2li00.00 | 2.492.00] 2.976.001 3.360.00
100.00 - 124.99 1,968.00 | 2.064.00 | 2.208.06 | 2.352.00 | 2\s44.60] /73600 || 2,928.00 0 3.312.00 | 3.696.00
125.00 - 149.99 2,304.00 | 2 hoo.00 ! 2,548.00Y 2,685 60 | 2.%80.00 |A.072.00 || 3,364.00 | 3,648.00 | 4.032.00
150.00 - 174.99 2.640.00 | 2,736,001 2.880.00 | 3.074.00 | 3.21600] 3.408.00 | 360000t 3984001 436800
175.00 - 199.99 2,976.00 3,072.00 3,216.00 3,360.00 3,552.001 3,744.00 3,936.00 4',320.00 4,704.00
200.00 - 224.99 3,456.00 | 3.552.00 | 3.696.00 | 3.340.00 ] 4.032.00 | 4.224.00 | 4.656.00 | 5,760.00 |  6.864.00
115,00 - 249.99 3,936.00 | 4,032.00 | 4,176.00 | 4.320.00 | 4,512.00 | 4,704.00 | $,376.00 | 7.200.00 | 9.024.00
250.00 - 274.99 4.416.00 4.$12.00 465600 4.800.00 4,.992.00}) S 184 00 6.096.00 8.640.00 11,134 00
175.00 - 299.99 4,896.00 § 4,992.00 | 5.136.00 | 5.280.00 | 5,472.00 ] 5.664.00 | 6,816.00 | 10.080.00 | 13,344.00
300.00 And Over 5,376.00 | 5.472.00 | 5,616.00 | 5.760.00 | 5.952.00 | 6,144.00 | 7,536.00 | 11.520.00 | 15.,492.00
2002 Radio Fee Schedule -~ Eftective January | - December 31, 2002
Market
High One Minute
Spot Rate H G i 2 E o) (o B A AA.
0.00 - 2.49 s8E.00 1 69600 | 864,001 1070007 1.236.00) 145200 166800 210000 2320
2.50 - 4.99 648.00 | 756.00 | ©12.00 | 1,080.00 | 1 7854.00{ 1,500.00 | 1,716.00 ] 2.148.00 | 2,580.00
5.00 - 7.49 696.00 | 804.00 { 97200 | 1,128.00 | 1,344.00] 1,560.00 | 1,776.00 §  2.20%.00 | _ 2.628.00
7.50 .- 9.99 756.00 | 364.00 | 1.020.00 | 1,188.00 | 1,392.00 | 1,608.00 | 1,824.00] 2.256,00 2,618.00
10.00 - 12.49 804.00 | 912,00 | 1,080.00 | 1.236.00 | 1.452.00) 1,668.00 | 1,884,001 2,316.00 2,736.00
12,50 - 14.99 864.00 §  972.00 | 1,128,060 [ 1.284.00 | 1,500.00} 1.716.00 | 1,932.00 ] 2.364.001 2.796.00
15.00 - 17.49 912.00 | 1.020.00 | 1,188.00° | 1,544.00 | 1.560.00 ] 1,776.00 | 1,992.00 ] 2,424.00 | 2.844.00
17.59 - 19,99 972,00 | 1,08000T4,236.00 S TI92.00 | 1 6UFDQ | 1.82400 1~2,040.00 | 2.472.00 | 2.904.00
20,00 - 29.99 108000 | 100l 1 dee0f | 1 5000 | A 71600 1.942.00 | 2M48.00 | 2.5%0.00 1 3.012.00
30.00 - 39.99 Liasoo | 1.7reopt 1.4%2.d0 | a8 do /1 s7mo0 \2.dep 235600 268R00] 33200
40.00 - 49.99 28400 | 1dez.do 11 sdodo [f1 Aveop I ohabollahasdo NN 2 d6e00 ] 279600 322000
5000 . §9.99 1392.00 | 3.500,00 U 1.6dabo [11 spaoh | 2.deodod 2aseon ¥ 2.472.00 1 290400 | 3.336.00
60.00 - 69.99 1,500.00 n,soa.;%/ 1,760 [[1,952.0b | 2 {4s.d0 | b3sao 2/580.00 3,012.00 3,444.00
76.00 - 79.99 1,608.00 | 1.716. 188400 1208000 ] 2 456.d0] b.«72.90 | Z618.00 3,120.00 3,552.00
80.00 - 89.99 1,716.00 | 1824000 1 A.992.00 [{2.iks.0b | 2 Je¢.do | b ssfo0 |/2,7965.00 § 3.228.00 | 3.660.00
90.00 - 95.99 1,824.00 | 1,572.004 2.100.b0 [12.256.0b | 2.472.00 {[2.668.00/] 2.904.00] 3.336.001 3.756.00
100.00 - 124.99 2,208.00 | 291600 | 2.492.40 | 3-425.do [\2,83¢/00 |/3.dc0.00 | 3.276.00 | 3.708.00 1 4.140.00
125.00 - 149.99 2,580.00 | 2. fas00 § 2. 8ds.0h | 3.012h0 [5,228.00 3k44.00 | 3. dso.0o | 4.,080.00 4,512.00
150,00 - 174.99 2,952.00 | 3 botoo1—3-278.00 | 4.00 | 3, 3o ptt—41032.00 |  4,464.00 |  4.896.00
175.00 - 199.99 133600 ) 3.¢a4.00 | 360000 ] 3.756.00 ] 3.972.00] 418800 | saps 00 ) 4836001 5726800
~0.00 - 274,99 1.864.00 | 397200 | 414000 | 429600 | 4. 512001 472800 | s 208000 6.444.00° 7.680.00
00 - 249,99 440400 | 4.512.00 | 4,6%0.00 | ¢.836.00 | s ps2 00t 5268.00 | 6.074,00 ' 5.064.00 ' 10.104.00
0.00 - 274.99 494400 ! 5052001 520800 5.376.00 | « 592 on ! 5.808.00 ' 6. BI8.00 ' 9.672.00 ' 12.516.00
27500 « 299 99 5. 484 00 | 5.592.00 | 5.748.00 | 5.916.00 = 6.132.00 ® £336.00 | 7.632.00 " !
360.00 And Over §,024.00 | 6,432.00 | 6,288.00 {76.444.00 | 6.660.00 | 6,876.00 | 8,436.00 | 12,900,00 | 17,352.00
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2003 Radio Fee Schedule --

Effective January 1 -December3i, 2003

e

Market
High One Minute
Spot Rate H [¢] F E p c B A AA
0 . 2,49 660.00 | 780.00 { 960.00 | 1,140.00 ] 1,380.00] 1.620.00 | 1.860.00] 2 340.00 2 820.00
50 - 4.99 720.00 | 840.00 | 1,020.00 | 1,200.00 } 1,440.00 1.680.00 | 1.920.00 | 2 400.00 ] 2.880.00
5.00 - 7.49 780.00 | 900.00 | 1,080.00 | 1,260.00 | 1,500.00) 1,740.00 | 1.980.00 | _ 2.460.00 2,940.00
7.50 - 9.99 840.00 | 960.00 | 1,140.00 § 1,320.00 | 1,560.00) 1,800.00 | 2.040.00] 2520001 3.000.00
10.00 - 12.49 900.00 | 1,020.00 { 1,200.00 | 1.380.00 | 1,620.00) 1,860.00 | 2.100.00 | 2.580.00 | 3 060.00
12.50 - 14.99 960.00 | 1.080.00 | 1,260.00 ! 1,440.06 | 1,680.00 ] 1,92000 | 2.160.00 | 2 640.00 | 3.120.00
15.00 - 17.49 1,020.00 | 1,140.00 | 1,320.00 | 1,500.00 | 1,740.00 | 1.980.00 | 2.220.00 | 2.700.00 3,180.00
17.50 - 19.99 1,080.00 | 1,209760 | 1380.00471,580.00 | 1-€00.08 ] 2.048700 1~2.280.00 2,760.00 3,240.00
20.00 - 29.99 1,200.00 | 1,380.00 | 1,800.06 | 1 680%0 |/1,920.00 | 2,160.00 | 2\400.001  2.880.00 3,360.00
30.00 - 39.99 1,320.00 | 1.440.06°h 1.630.00 | A Xx00.do I/ 2,040%0 [\2.480.60 Y 252000 | _3.000.00 | 3 42000
€0.00 - 49.99 1.440,00 | 1 bea.do [}1,7d0bo |11 oko.ob | 2.1/s0.b0 | 240000 | 2k40.00 1 3.120 00 | 3 £00 0
50,00 - £9.98 1.560.00 | 1,680.00 ¥ 1.840.b0 {[2,0k0.0b | 2.480.90 | b s20.00°| 7760.00] 3.240.00 | 3.920.00
60.00 - 69.99 1,680.00 | 1.800.00/| 1.#80k0 |[2.150.00 | 2. d00.d0 | b eao.do | 2#s0.001 3.360.00 3,£40.00
70.00 - 79.99 1,800.00 | 1,920,40 | 21000 || 2,2b0.0p | 2,420,490 | b.760.05% 3.800.00 | _ 3.480.00 | 3 960.00
80.00 - §9.99 1.920.00 | 2.04f.00 V/2.220b0 1{2.shoob | 2.d40 40 {2280 00 1] 3.1020.00 1 3.600.00 | 4080
90.00 - 99.99 2,040.00 | 2,1£0.004-2340.k0 {\2,920.00 || 2,760,60 |J3po0.bo I 3 Ja0.00 | 3.720.00 |  4.200.00
100.00 - 124.99  2,460.00 | 2,980.00 | 2,7€0.00 | 2,040.90 [\3.185.00 P 3,020 001 5460.00 ] «.140.00 | 4 62000
125.00 - 149.99 2,880.00 | 3.b00.00 | 3.180.00\] 3.36p700 | % 600.004 3,8%0.00 | #080.00 4,560.00 $,040.00
150.00 - 174.99 330000 | 342000 | 3.600.00 | 3.780.00 | 4,070.00 | 4.260.00 | 4.500.00 ] 4.980.00 1 s.460.00
175.00 - 199.99 _3,720.00 | 3,840.00 | 4,020.00 | 4,200.00 | 4,440.00 | 4,680.00 | 4.920.00 | s.400.00 | s 880.00
200,00 - 224,99 4,320.00 | 4,440.00 | 4,620.00 | 4,800.00 | 5.040.00 | 5.280.00 | 5.820.00 7.212.00 1  8,592.00
225.00 - 249.99 4,920.00 | 5.040.00 | 5,220.00 | 5.400.00 | 5,640.00 | 588000 | 6.720.00 | 9.012.00 § 11.292.00
250.00 - 274.99 3,520.00 | 564000 | 582000 | 6,000.00] 6.240.00] 648000 | 7.632.001 10812.00 | 13.992.00
275.00 - 199.99 6,120.00 | 6,240.00 | 6,420.00 | 6,600.00 | 6,852.00 ] 7,092.00 | 8.532.00 | 12,612.00 | 16.692.00
300.00 And Over 622000 | 6.852.00 ] 7,032.00] 7,212.00 | 7.452.00] 7692.00 | 9.432.001 1a412.001 19.392.00
999 Radio Fee Schedule == effectivo January 1 - December 31, 1999
Market
High One Minute
Spot Rate H (s} F E D (o) B A AA
.00 - 2.49 396.00 { 468.00.| $76.00 | 634,00 828.00] 97200 | 1.116.00 ] 1.404.00 1,692.00
2.50 - 4.99 432.00 | 50400 | e12.00) 720000 s64.00] 1.008.00 | 1.152.001 1.440.00 1,728.00
5.00 - 7.49 468.00 | 54000 | 648.00 | 756.00 | 900.00 | 1,044.00 ] 1.188.00| 1.476.00 1,764.00
7.50 - 9.99 504.00 | 576.00 | 684.00 | 792,001 936.00 | 1,080.00 | 1.224.000 1.517.00 1,800.00
10.00 - 12.49 540.00 | 61200 | 72000 %2800 572.00 1,116.00 | 1.260.00 | 1.548.00 1.836.00
12.50 - 14.99 $76.00 | 648.00 | 756.00 | 864,00 1,005.00] 3,152.00 | 1.296.00 1,584.00 1,872.00
15.00 - 17.49 612001 684.00 | 792.00 1 900.00] 1.044.00] 1,188.00 1.332.00] 1.620.00 1,908.00
17.50 - 19.99 648.00 | 720.66 1 828,087 ¥v6.00 | 4768000 | 1,22¢00 [~1.268.00 1,656.00 1,944.00
20.00 - 29.99 720.00 | 79240 § | 90040 | 1,008 00 F 1.152.00N 1.796.00 | N440.00 1,728.00 2.016.00
30.00 - 39.99 792.00 | 864,00 | | 972000 [/ 1Noso o 1, /2000 h 1hes. B0 1 %12.00 1,800.00 | 2,082.00
40.00 - 49.99 864,00 36,90 1 l1.0ed.0oft 1. )sz2.00/] 1hosko [\1lssoloo | 1. {5400 1.872.00 1 2.560.00
50.00 - 59.99 936.00 | 1)pos/o | hi1é.00l 1224 dol) 1 besfoo [T1lsizloo | 1.ds6.00 ] 1.944.00 2.232.00
60.00 - 69.99 1,008.00 | 1,980.do | I1,188,00 296.d0 Y 1 4vd.00 | |1 uq, 1.428.00 | 2.016.00 1 230400
70.00 - 79.99 1,080.00 | 1,152.d0 | h.260.u0 | 1 368.do N\1,51200 |]1.066.00 i 1.d00.00 | 2.085.00 | 2.376.00
80.00 - 89.99 1152.00 | 1.224.d0 | JL332.001 440 d0. Hﬁﬁo L2800’} 1472000 216000 1 2.44800
90.00 - 59.99 1,224.00 | 1,296.d0 | Ji 404c00] 1 512,60 -risefoo I 1 souvo | 1 pas00] 2232.00 ] 252000
100.00 - 124.99 1,476.00 | 1,548.90 | |1,656Y00 |7 764/00 | 1.9v%.00 .ﬁ_;'ig 2/196.00 | 248400 2.772.00
125.00 - 149.99 1,728.00 | 1,800.¢0 | 1.908.09 | 2,008.00 [\3, 16008 | 2,3%4.00 | A sa5.00 ] 2,736,001 3 024.00
150.00 - 174.99 1.980.00 1 2,052,00 | 2.160.00 [ 7.268.00 | 2413 00 2,556.0 2.700.00 2,988.00 3,226.00
175.00 - 199.99 2,232.00 | 2,304.00 1 2,412.00 { 2,520.00 | 2.664.00 | 2.303.00 | 2.952.00] 3.240.00 | 3.528.00
40.00 - 224.99 2,592.00 ] 2,664.00 1 2,772.00 | 2,880.00 | 3,024.00 | 3.168.00 | 3.492.001 4,320.00 |  5.148.00
5.00 - 249.99 2,952.00 1. 3,024.00 } 3,132.00 | 3,240.00 | 3 384.00 | 3.528.00 | 4.032.00§ 5.400.00 ] 6.768.00
0.00 - 274.99 3312.00 | 338400 | 3492.00 | 3,600,001} 3.74400] 3888.00 | 4,572.00| 648000 8.388.00
1275.00 - 299.99 3,672.00 | 3,744.00 | 3,852.00 | 3,960.00 | 4,104,00 | 4,248.00 | 5.112.00] 7.560.00 | 10.008.00
1300.00 And Over 4,032.00! 4,104.00 4,212.00 | 4,320.00 4,464.00 | 4.608.00 5652.00 8.640.00 1} 628,60
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Jaffe Rebuttal Exh.3

c v -2l ATATES DISTRLCT COURT
S U HERN DISTRICT OF NEW YORK

- - - e e - - - -

s ¢

ID CTATES OF AMERICA,

Plaintiff,
MEMORANDUM and ORDER

against - .
64 Civ. 3787 (LL8B)
“I: - MUSIC, INC., 2t ano.,
Defandant.

e et e e e e - e X

.iv . rle Matter of the Application
*"“IRTt" CHOICE, @t ai..

Applicanta,

- wne Zatermination of Reasonable
1RE Fges. :

ne-endani. Broadcast Music Inc. (“BMI”)' applies to this
. 11 ite rate-setting capacity under Article XIV of the

s te¢ Final Judgment entered in United Statem v, Broadgast

ep 1966 Trade Cawes (CCH) §71.941 (S.D.N.Y. 1966) ,

wr Ty 1%96-1 Trade Cases (CCH) §71,378 (B.D.N.Y¥. 1994) (the
torsent Decree”). It seeks an order setting reasonable
:} fees for a blanket license for applicant Music Choice's
i+ -, satellite, and Internet services from October 1, 1994

;2. agh 3eptember 30, 2004.

! ‘BM1 19 a non-profit music licensing organization founded
F3® :hat licenses @& non-dramaric public performing rights
- :ffil:ated mongwziters, composers and music publishers.

YVvd 80381 100ZT/0Z/20
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For the reasons that follow, the fee far the blanket license
-2 Music Choice's cable and satellite aervice is set at 1.7s§ of
* sreces revenues aa that term is defined in the 1995 license
j:wement between BMI and DMX. The fee for its Interxmet mervice

2t xr? 3.75% of its groms revenues as that term is defined in

-r atandard BMI “Web fite Music Performance Agresmant.”

Background

The BMI Consent Decree requires  8MI to make threugh-to-the-
iziene: licenses available for public performances of its music,
iz o provide aj::plicants with proposed license feas upon
e3i.28t. If BMI and the applicant cannot agree on a fee, eithex
4 ¢ m&y apply to the rats court for the determination of a
cesonakle fee.? In the rate court proceeding, BEMI bears the
sten of proving that its proposed fee 18 reasonable. While the
i+ delvrmination iz pending, the parties may ask the court to

< sn interim fee, subject to later adjustment.

’ rrom ;he outset c¢f this proceeding, BMI has offered to
» 4168 Music Choice's Internet service at a rate of 1l.75%.
i51° Choice hae not objected to that race as unreasonable, and
a adopted by this court.

! The Decree was amended in 19%4 to provide for a rate

Neatw o

R
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1. Exiorhigrory of this action

By letter dated January 31, 1997 Music Choice applied to BMY
‘> a blanket license' for ita residential music services
c-tributed to the home by cable, satellite and the Intaroet.
*r.at L partiee were unable to agree an a licenee rate, BNI

rr iec Lo rthis court for determination of reasonable liceaensca

< foy che period from October I, 1994 through September 30,

L.oCa.

By order dated Nov:r;\!.acz 15, 1999, the court sct on interim
¢+ suhleot to rerroactive adjustment, of 3.0% of Music
-... ce’'s’ gross revenues €or its cable and satellite services,
Se 1-75% of it5 grana revenues €or its Internet sexrvice, ';‘he
czcr warned that “the parties., and all concerned, nust
sppreciate that the interim fee may bear lictle resemblance to
< final fee.'

Dur;né Mny 22-31, 2001, a six-aay trial was held on the

i35 =8 &lfecring the determination of a reasonable fee.

' A blanket license grants the licensee the right to
*=rform any composition in the BMI repertory as frequently as the
icensee wishes during the term of the license.

* The order also set an interim fee for Muzak LLC, which has
: .nce withdraw es an active applicant in this action,

-

IV3 80:HT T00T/0Z/L0
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2. Music Choice

Applicant Music Choice', which commenced consumer operatione
; .991,7 transmits an audio service consisting of. 55 different
neniele of music EO consumexs’ televisions sets via cable and
;at+:iite and to fheir computers vaa the Internet. It was the
. . entrant into the reeidential music service industry, which

v+ gve of companies' offering music to cable and satellite
~itesrirers in the home.

Mugic Choice's channels consist almost entirely of CD~
sueality music, transmitte.é continuaualy throughout the day
.:lzout commercial interruptiasn. Each channel 18 programmed with
{ierent musical compeeitions within a specific genre, such as

. ¢» or classical.' Information about each song, including

t.e&, author, and 2lbum appears in text format on tha

* Music Choice is a Pennsylvania general partnership. 1Its
cent partners include Warner Music, Bony Music, EMI Music,
+ - Warner Cable, ATLT Broadband and Information Services,
t 9L lable, Cox Cable, Adelphia Cable, Microsaft and Motorola.

4

. k= the time, Music Choice was known as Digital Cable
#nglo.

' pMX, Inc. (formerly Digital Music Express) and DISH-CD are
~he ©wo other companies currently offering residential music

service. Superiudic Cable Radio service, which provided a
sim:lar service in the 1950&, went out of business in January
«S0U.

' Sane of Muaic Choice's channels are entitled “Big Band-,
- ay’e Country' . “Jazz* and "70'e Suwper Wits” .

- 4 -
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;

* ibscribers’ television or computer ecxéen at the beginning of
~3C" gong.
For its progrémming transmitted by cable and satellite,
“a6i= Crhaoice licenses e package of up to 45 music channels to
ub.e and satellite operators, who an turn transmit the music
2i.:ce 0 their cuetomera. Tc deliver its cable smrvice, Muaic
scice first transmits ite programming onto its oan satellite,
«oR1::* 1L 18 received by cable operators, who then transmit the
rraaramring through their cable systeme into the home.
~.rmlarly. Music Choice's satallite prograhming is transmitted
-ww. 19 own satellite to that of the satellite operator.
.smomers then receive the programming directly from the
-arallire operator through their own satellite receivers. The
‘3b.8 and satellite operators transmit Music Choice’s wervice
\i +sthout addition, eubtraoction, ox oha}xgo to the programming, and
\ w2y do ot alter the signal in any way.
Music Choice’s Internet programming, which provides up te 40
n: wele of mueic, ie available direetly to the consumer through
s web s:te. Internet cuatomere (elso known as “Backstage Pass”
wubs2rirers) access the web sitea for a fee through an Internet
s ice provider (=I8P7) , such as America-On-Line or Netscapa.
.t ®aren 2001, Music Choice had approximately six million cable

.2 W~ire.ess customers, about nine million esatellite customers,

48

fifteen hundred "Backstage Pass“ subacribers.

P _ YV4 60:8T 1002/02/20
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Initially, Music Choice's service was only available through

«.«w, and cable operatars offered it to customers as a "premium"

.r "a& la carte” channel. Under that businese plan. customers
.d.. the cable operatore separataly for access to that service,
sna the operatora ‘rrmitted a portion of that payment o Music
e wca. At that time the available technology required the cable
;pLr.atern to attach @ eeparate “tuner” to their customera’ cable
-wre 2 to dezode the digital music signals, and the separate
zewzun foe allowed the operatore to cover those additionsl
Lardware costs.'®
By 1993, however, it was evident that fewer subscribers than
xzrcted were willing to pay sepurately for the service, and that
=i1ling Music Choice as a premlum channal would never pe
revitakle. Thus, when Music Cheice began offering its service
\ . astellite through & company called DirectTV, it did 8o as
(» l it of DirectTV'e "basic" or “"enhanced basic" service, rather
nz)» as a premium service requiring an additional fee. The
nerge :n pricing structure was facilitated by satellite digital

-r nology which did no& require an additional tuner for

rezzTV S customers to listen to Mueic Choice.

H

'* Cable operators initially sold Music Choice to
wabseribars for $9.95 pexr month, $3.95 of which wae paid back te
»iree Cheice. When profite failed to materialize, amnd operatore
vecame lese interested in marketing tha service, Music Choice

~wrred its charges {0 tho operators to $§2.50 per subecriber.

.- 6 -
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Over time, the pricing of Music Choice's cable service also
hanged from that of a premium channel to basic sexrvice,?® and
*sw 1able operators only offer it to new cable customers as part

-

+ basic, or enhanced basic, cable package. At the time of
*sasl, cnly about 100,000 cable customers, who subscribed to the
12T 10e bSefore 1995, still paid for Music Choice &8 a premium
n3-nel, and that number is rapidly diminishing,

in :cfxt.xaat with the cable and satellite customers, Internet
ritwre pay Music Choice directly'® for access to ite

da'kerege Pass' programming; they alse pay their Internet

-rvice provider a saparata fee far access to the Internet.

3. Musi hoice's 13 n .
A few years before etarting its serxrvice, Muslc Choice began
»¢ . 1arang with BMTY for a blanket license. 1In 19%0, BMI and
*4t.Z Choice signed a three-year agreement requiring Music Choice
.+ ,ay a license fee equal to 2% of ita growe revenue plus 2% of
¢ sabla operatore’ grove rovenuos from Musio Choioca’s ssrvice
m2nue the operators' payment to Muedc Choica) for the First twe

~&1&; Doth percentages increased to 2,1% for the third year.

’abkle technology also advanced, so that a separate tuner
-ae No Zongar needed for decoding the digital signal.

¥ Music Choice retains most of its Internet subwscriber
.evenue; it has one agreement in which it psys an ISP a

rercentage of ite revenue in exchange for better positioning by
rv& ISP te {tm customers-

Y4 60387 JDOL/OL/ L0
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tv.. BMI’s standpoint, that allowed it to capture what it saw as

zhe full value of what a customexr was willing to pay to receive

~up.s Chiodce’s music programs. The license also had a "most

¢35, .:red nation" provision: that if a similarly situsted licensee
2 uined more favorable terms from BMI, BMI would offer thoee
w:~& to Music Choice as well. *

Ar. that time, because Music Choice’a marvige was sold only

.9 . premium channel, one easily identified the portion of cable

speyatosa’ revenues atrtriburtable to Music Choice by the

sabecriber's payment to tf)e operator for the premium channel.
owaver, as the business changed and technology advanced so that

" ywparate tuner was no longer neceded and the cable operators

--~we25i0gly included Musi¢ Choice's service in their basic cable
. zages, it became harder to separats the portion attributable
» vusic Choice’s channels from zhe operators’ general revenueas,

th the operators were 6low and reluctant to disclose,

ey
w'il

Ulcimately thm problem of timely ascertaining the operatore’

aluvant rovanua® was resolvaed on terme which BMI reaoched with a

11 lariy situated ocompetitor, DMX, Lnc. {(discusced below)

1.¢.c Choice's rates were adjusted® to abolish the two-tier

3 The adjustment waas only on an interim basie, since ite
.r:or license had expired September, 30, 1954, After January 31,
.397, BMI declined to extend che interim rate further, an
vsg2ired Music Choice to apply for a license. The present
app.ication reflects the parties' inability to agree on the rata
chat. license.

ves

20
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«srwed ts tha change, provided that the rate be adjuered to
~prire ~hat BMI considered to be the full value of its music
tacense (i.g., reflecting the total amount the subscriber was
williing to pay) .'* '

Ultimately, DMX and BMI resolved the issues in separate
igreements, signed simultaneously on August 7, 1995, The
rariware dispute was settled for $222,625.22 (half of the
wigputed amount), to be paid by DX over an 18-month period. The
tve tor the new licenee agreement (the *1895 DMX agreement') wag

73%¢ {(a bit lese than the total of DMX'® rlus the operatore'
#e20r percentages) of its gross revenues from October 11, 1994 to
epturber 30, 1996, and 4% of its gross revenues from October 1,

‘4. to Jeptember 30, 1998. The license agreement alee contained

1+ mmat favored nation provision.

\/ ey © h

BMI argues that the eccure should take the 1995 DMX agreement
7 nn appropriate benchmark for setting a resoonable fee far
Jusic Choice’s cable and satellite programming. BMI contends {t
.89 .ppropriate becausa thevagreement was a fairly negotiated

rme-length transaction, DMX and Music Choice are engaged in the

*  When Marvin Bereneon, BMI's general counsel, began
negntiating the rates for the 1995 DMX agreement, his initial
SEfer was 4.2%--the exact total of the licensew’s and the
aparators’ then 2.15 rates in each of the 1990 Music Choice and
+36° DMX igreements.

w711 -
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»am¢ business, and they program and distribute music in the same

Tarzlier,

Music choice argues that the 1995 agreement is unreasonable
.erause its fees reflect EMI‘s monopolizing and superior
baygeining power, are inflated to some decree by the settlement
>f he hardware dispute, and are derived from the two-tiered fee
structure of DMX’E 1991 agreement, which was negotiated before

thzie was a rate court and under which BMI improperly included

d by the cable operatora. Music Choice suggests

Hte BMI charges radio broadcastsrs®’ or the 1.75¢%
sare BMI gea ita Internet licensees are more appropriate.

Ripoussiogn

Although the BMI Conoent Decree directs the court: to set a
reasonable? fee, it provides no guidance for making that
ietermination. Prior cases Involving rate-setting under the
smevicar, Sociely of Composars and Publishars (“ASCAP~)¥ Consent
Jec wae, which also rogquirer its rate court to set a r;anonlhln
have viewed the court’s tank as defining a rate or range of

HSTTN

? Although Music choice claims that the BMI radio licensee
rete is 1.355, BMI contende that the rate it charges its radio
_icensees is actually 1.605% of net revenues.

¥ ASCAP is the other major organization holding rights to
sopyrighted music in the United States.

- 12 -
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vutes reflecting the fair market value for a particular license,

» &

aJres to in an arm's length transaction: BICAP w. Shewtime/Tha

, 912 F.2d 563, 569 (2d Cir. 1950) (hereinafter

ou “the price that a willing buyer and a willing seller would

v e
&iC22 v, Showtime).
The efficiencies and benefice of a blanket license imbue it
v:-r a value different than the sum of its constituent
~-mpo8itions. Moreover, becauee the music licenming industry is
vredominantly controlled by two competitors. BMI and ASCAP, the
markat for blanket. lioen-.n.ﬂ “appearc te be one whose natural
. urzequenoce im the laock of broad-based competition." Uniteg
crates v, ASCAP (Application of Capital Cities/ABC, Inc.), €31
*.Supp. 137, 144 (8.D.K.¥Y. 1993).
Thﬁs, ASCAP rate decimions have coneidered “very imperfoct

surrogacres, particularly agreements reached either by these

\
( ’ warcies Or by othera for the purchase of comparsble tights," a6 a
.adzting poinrt LOr Thelr analysis. ABCAP «. ghowrime, $12 F.2d at

%77 {App: Opinion orf Trial court). Whether euch an agreement is
an rppropraate benchmark depenas on ~“the dagrwe of comparability
f nhe regotiating parties to the partiee contending in the rate
 roceeding, the comparability of the rjgnts in question, and the
::milaricy of the economic circumstances affecting the earlier

segoriators and the current litigantse*, Upjiteqd Stateg V. ASCAP

:Application of Buffalo Broadcasting Co., Inc.), Civ.No. 13-95,

LR IY3 17:8Y T0OT/0L/LD
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(__\I;

1993 WL 60687, at *18 (S.D.N.Y. Mar, 1, 1593), aff'd in pare,

vacated in part, pnited States v. ASCAP (Application of Capital
Cities/aBc, Inc,), 157 F.R.D. 173 (S.D.N.Y. 1994), as Well as the
"degree to which the assertedly analogous market under
examinution reflecte an adequate degree of competition to Justify
vel anco on agreements that it has spawvned.” ASCAP v. Showtime,
¥l< F.24 at 577 (Rpp: Opinion of Trial court). Ese Algo Unirved
il.yi om v ASCAP (Application of Capital Cities/ABC, Inc.), 157
-F_R D at 198-99 (it is “necessazry to examine those prior
Agresments =o ap to detez:mine whether anomalous condition8
impacted them or whether they were the product of a disparity in

oargaining leverage so as to render them unreliable a& benchmarks

Ysr subsmequent periods.").

1, BMI's proponal
\ S It is uncontroverted that Music Choice and DMX ara similarly
wJuaated competitors® in the residential music sexvicecs

tnguptry, have similar business structures for the distribution
‘¢ .heir product (although DMX st1ll sells more of its
pro3ramming on premium channels than Music Choice), and program

wna distribute muglc in a similar fashlon.

* Mueic Choice and DMX primarily compete fox affiliate
table operators, not for listeners, becauee a listener's access
Lo zheir services depernds on which cable service the listener
receives. Music Choice contends that it competes for limteners
with radio stations and Intarnet music broadcaotera.

- 14 "
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The dispute in this application centers on whether the 1595
DML agreement with BMI should be adopted a6 the basis for a
-essonable fee. It was taken aa “the best guide towards an
tarerim fee" in the court's November 15, 1999 ordexr, but with
adjustments reflecting doubts which ths May, 2001 trial haé

~larified.

aegoriation of thg 1095 agreement

DMX had no palatable licensing alternatives to accepting a
Siarker licenme from BMI. Wirhout such a licenee., it could use
anliy ASCAY music (which would hava unacceptably restricted its
migic inventory) , negotiate piacemeal for licenses with
individual songwriters or music publishing firms (whichwould
.ave becrn totally impracticable), or resort to the rate court (at
&« t.me when DMX’s serious carh flaw pi-oblem left it not knowing
i¥ it could meet its payroll, and ihe idea of arbitrating the
mardware dispute “was very diatreasing”, Tr. at 231).

DMX's counzel Peter Loird teotified that the “position
pecame Oone o purvival. 1In other words, we had to find a way out
»Z this mess that we could live with on the short term because we
~a3re not going to be able to fight , . .~ (Tr. 232).

Jercld Rubenstein, DMX‘s Chairman and CEO at the time of the

negrtiations, testified that the rate in the 7995 agreement was

igh, but affordable in light of his two more urgent concerns:

Ce- 1§ -
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.hat the rate be the same for both DMX and its competitor Muaic

Jineice, and that the cable operators’ revenues be removed from

she fee calculation, so that DMX would not be subject in the

tu..ze Lo license fees based on cable operators' revenues from

<hich 2t did not benefit, and which it could not control (gee
ger=rally, tx. at 193-95).

On the basis of the trial evidence as a whole, one cannot
way Wwith confidence that the "hardware dispute” or ite resolution
..au any particular effect on the license rate.

However, it is clea:.:'that in view of DMX’ms strainad
:znunces. the 1ack of feamlble alternatives, and the vspecial
sonsiderations affecting DMX'a position in the negotiations, the

:99: DMX agreement should not be regarded &8s reflecting normal

vcorpetsitive market terms.

onjableness of 1995 DMX licenee
The baocic premise on whiah EMI assarts the propriety of the:
:.%5-4% rate in the 1995 DMX agreemant ita that it includes both
~omponents for whioh the musiec submoriber is willing te pay; the

wis.c itself (approximately 2U of Mueic Choice's revenues) and

ine transmission by the operator to the hems (approximately 2% of

Lhe opecratorm’ reovenues from Music Cholce’s programs). The

s ubseriber enjoys only the music, rather than the machinery of

-te delivery, but BMI argues that the combined rate is what the

IVd TT:8T TOOZ/0T/L0
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subsecraibay is willing to pay to receive the mueilc, i.g., ite fair
value.

Bu= the fair value of the total package i® KOt Reoessarily
~ne fair value of the music or the music license. The other
~nponents of the package for which the subsoribex paye (the
fwus wr tuner, fhe cabie, the cennections, the labor ©f
:netallation, ete.) are not contributed by the author of the
~aes:c, and there is no reason why the author should be
.orzonsated for their cost. Quite to the contrary, the txue
-n' w of the music is expressed at the earlier stage wnere 1t 1B
.u¢ arporated ipto Muslc Choica‘s programs. Tne blanket license
zuchorizes the use of the music, énd should have no regard to
«wiiether the mechanicse of delivery are cheaper or costlier. Thus,
he idea that to recover the full value of the music, the blanket
.:cense rate should ipclude a component based on the cable or
.a*#ilite operators' revenues, is misconceived.

The notion that the rate should rest on both the licenses’s
and the operators' revenues originated in 1990, when Music
chosce’s business was starting and it needed BMI‘B license before
.- .-ould get commitments from cable operators, and before
recourse to the rate court was available. 1t found support in
*rne view that Muaic Choice'a transmittals to the cable operators,

-nit the cable operators' transmittals to the subecribsr, each

. 17 =
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.snetitucad -performancew® which would infringe the music
sompose: ‘s copyright unless licensed by BMI.

That idea has since been rejected by the ASCAP rate court
‘i1 license fee purposes, regardless of how the transmittals may
Se regarded a0 a ﬁatter of copyright-infringement law. £€€ lnited

irares v. ASCAP (Applicaticn of Pox Broadcasting Company), 870

F. Supp. 1211, 1219 (6.D.N.¥. 1995) ("Thie is not a copyright case;

~ur jok i@ to set reasonable rates for Yox‘’s use of ASCAP music
-na not to docidm whether Fox has infringed the copyrights held
Uy ASCAP members.™). *

The earlier facility with which rhe operators' revenuss
sould be derived through the usage of premium channels has been
s=adicacted with the passage of time and the ohange in tho

rndustry‘s businese practices. 'To the axtent that the 1985 DMX
~yiwemant contemplated distriburicn of musia esrviae
yubstantially as premium channels, it doee not serve as a useful

penchmark for Music Choics, whose service wall scon only be part

= basic Cable packages.

Por all the adove reasons, the concepr on which the 7995 DMxX
rate agreement rests--that the license fees should caprture a
porr.ion of the cable operators’ revenuee~-is flawed, and should

te disregarded in considering that agreement as a reference

1oant. Removing the 2% initially allocated as the cable

sTol Ivd IT:8T Y0OT/0T/L0
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perator’ s portion from the Initial toral rate of 3.759 in the

1MX sgrenmont lwavesd a rate of 1.75%&,

2. Music Choiecm's nronogal
Music Choilece proposew two rates as potential benchmarks: the

:.35¢ rate BMI chargee radio broadcaotera, and the 1.75% rate BMI

harges its Internet liconmeas.

a. pProadcasrt gedig licenman
o
Music Choice argues that the brovadcast rmdio blanket: license
% &n apt benchmark, because Music Choice compstes with broadcast
rad:o for listeners.

Hewaver, there are substantial dirferences bectwesn the
<#eidential music services industry ®nd the radio broadcast
sadvstry. Tha broadcast radio licanse has a2 “blended” rate
~ffered to radio stations that broadcast music, whether their
nroegramming consists of music inverspersed with commercial, newa
and disc jockey interruptions, or almoat no music at all. That
rate has little relationship to the value of a blanket license to
+ service like Music Choice's or DMX's, which consiste almost

entirely of continuous music.

h. Internat licensen

Music Choice also argues far the 1.75% Internet license

rate, because it is applied to web siten (like Music Ckeice’s and

nzol XV3 21107 T00X/0T/20
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SNXB) ‘that have music programming identical in fermat, music
arage and guality to Mueic Choice's cable and sstellite service.

BMI disparages the Intermnet licenses as “experimental”, and
-zus not establishing a reaaonablr fee.

Because Internet technolegy and business structures are
sanstantly evelving, BMI states, it has attempted to kewp its
icenoing agreements “as flexible as they cen be and give the
murket an opportunity to expariment with different ways of
smtring musio our there and also different ways of making money."”
Ir  at 297). -

Howover, during tho aix.yoarn since BMI began it8 licensing -
.r. 1595, the 1.754 license (first offered in 1997) haa beén
applied conpistently to revenue-genefating music programming at
Jebh sites other than those belonging to radio and television
ythiions or offering primarily vieual texts and images.

BMI offersno reason?® why Muaic Choice's Intermet race
snculd aiffar from Lts cable and satellite rate except that itsm
“au.e snd satellite distribution involves third-party operators.

Notably., when the misconception thst the presence of an

rpezator should affect the rate is removed, the resulting rate

-

3 While DMI arguas that a higher rate is justified becauee
2{ ¥e <ontinuous, uninterrupted 14-hour-a-day multi-channel
texr-ice, which offers a breadth and depth of music utilization
.' .~tensity” of use), not found in indumtries other than ths
residenrial music services industry, that dietinction cannot be
rade with respect to Internet music services, a number of which
navs the same characteristics.

- 20 -~
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under the 1995 DMX agreement is almost the same a8 the Internet

Tate.

For the foregoing reasons, the fee far the blanket license
for Muaic Choice’s cable and satellits service from October 1.
1354 through September 30, 2004 is set at 1.75% of it6 gross
:evenuse as that term 1s defined in the 1995 License Agreement
cetween oMI and DMX  Without objection, the fee for its Internet
service for the same period is 1.75% of its groasm revenues as
vhat term is defined in the standard BMI “Web Site Music

Performance Agreement.”
So ordered.

bated: New York, New York
July 20, 2001

Lisans L. Stertn

LOUIE L. STANTON
U. 6. D. J.

D & S
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INDINGS QF FACT

I. HE PANEL'S STATUTORY RESPONSIBILITIES

L. This proceeding is conducted under Section 114 of
the Copyright Act, 17 U.S.C. §114, os amended by the Digital
Performance Right in Sound Recordings Act of 1995, Pup. L.
No. 184-35 (1995) ("DPRSRA™). Section 114(d)(2), 17 U.S.C.

§114(d)(2), affords certain subscription digital audio

SEfVICES 0 compulsory license to perform sound recordings,

Although the purpose of this proceeding is to set the rates

and terms under which three services -- Digital Cable Rodio

Assotiates ("DCRT), DMX, Inc. ("DMX") and Muzak Corp.

{"Muzak”) (collectively, the. "Services™) -- may avail

‘themselves of that compulsory license, 17 U.S.C. §1140F)(2)

provides that this proceeding "shall be binding on all

copyright owners of sound recordings and entities performing

saund recording”.

2.  The DPRSRA contaips a number of significant
provisions. First, The DPRSRA created for the first time @

right of public performance in sound: recordings, Section 106

of the Copyright Act, which specifies the bundle of pights

accorded copyright owners, was omended to afféid copyright.

owners of sound recordings the exclusive right "to perform

- the copyrighted work publicly by means of digital audio

transmission.” 17 U.S.C. 106(6); see Tr. 116-19 (Berman)
(discussing Section 106 rights). E ’ '

3. Second, Congress drew d distinction between ”
subscription services (such as ‘theose provided by DMX, DCR and

Muzak) -and non subscription services (such as those provided

by commercial radio). - RIAA Ex. 8B (5. Rep. 104-128) at 16.

Commercial radio was exempted from liobility under Section

106(6). The digital audio services, on the other hand, were
afforded o compulsory license under certain circunistances.

4. The compulsory license means. that the Services have
the option to perform sound recordings without obtaining the
permission of recording companies ond artists. Tr. 235-236
(Rosen). Normally, the owner of a ronyprighted work

" . _




.

determines to whom and how often the copyrighted work will be
sold in the morket for a.price (and under other terms)
mutually ogreed upon by the respective parties. Congress
recognized that "[iIndividual marketplace negotiations
between copyright owners and users . . . entail inordinately
high transaction costs.”l Under the DPRSRA, recording
companies and artists cannot control how their works are
performed; they are compelled to license those works to
digital audio services so long as the statutory conditions
are satisfied by those services. Tr. 248 (Rosen).

5. The third significont provision of DPRSRA is the
requirement that to take advantage of the Section 114
compulsory license, a subscription digital audio service must
meet certain criteria. Tr. 191 (Berman). Congress ‘enacted
conditions of entitlement to the compulsory license in order
to alleviate ‘the recording industry's concerns over any
potentiol for displacement of recording sates by subscription
services. ' See H.R, Rep. No.” 184-274, at 21 (17 U.S.C.

V§114(d)2(€)‘and,(DD”W6uldgpréCTude solicitotion of home
taping). - N -

6.  Specifically, the service must not be interactive;

it must not exceed the “"sound recording performance

complement” (which concerhs the manner in. which sound
recordings mdy be transmitted (17 U.S5.C. §114¢i)(7)); it must
not publish in advonce of programming a schedile of the sound
recordings to be performed; it must not cause any device
receiving the transmission to switch from one program channel
“to another; and. it must include in.each transmission v
identifying information encdded in the sound recording. 17
U.5.C. §114(d)(2)(A)-(E)." Absent a voluntarily-negotiated
agreement, the digital audio services also must pay the
license fee and comply with the license terms established

- through the CARP process; they also must comply with certain

recordkeeping requirements established by the Copyright

OFfice. 17 U.S.C. §1140P(2).

7. The fggnih_gignificnnt pnoVisidn grants digital
audio services the ability to transmit sound recordings to.
business establishments under certain circumstances without

1 NCA v, CRT, 724 F.2d 176, 179 (D.C. Cir. 1983).

9
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incurring dny copyright liability. 17 U.S.C.- |
§1314(d)(1D(OO(Civ). Thus, the Services will pay no Section

114 royalties for their commercial operations; nor will tﬁéy

'pqy_any'Section 114 royalties for their internationgl

operotions because Section 114 applies only to performances

within the United States,

8.  Fifth, cable and DBS systems thqt.trqnsmit-the
digital audio services make a separate performance of sound

- recordings -- in addition to the performance made by the

service. Congress determined.that the license accorded the

- digital audio services should permit the performance "through

to the listener." See 17 U.S.C. S114CDCHCOCTELD . As long
as the origindl transmission from the digital audio service
to the cable and DBS operator is licensed by the copyright
owner of the sound recording, the cable and DBS operator need
not obtain @ separate license, However, it does impose
certain restrictions on the licensing of sound recordings. to
affiliated digital cudio services. e

9. Einally, it requires that the Section 114 sound
recording royalties -be split equally among recording
‘companies, on the one hand, and recording artists, on the
otheér hand. And it provides that these royalties shall not
be -taken into account in determining royalties for the works
underlying sound recordings. See (17 U.S.C. §111C1))

10. The Copyright Act requires that the Panel must
adopt "reasonable” rates and terms (17 U.s.C. §114(F)(2) &
801(b)(1)), which are "calculated-to.dchieve"’the=following

pbjeéctives:

A, To maximizeﬂthe-aVailabilitonf creative
- works to the public;

B. To afford the copyright owner a fair return
for his creative work “and the-Cprnight*user a
fair iricome under existing economic conditions;

(. To reflect the relative roles of the copy-
right owner and the copyright user in the
product made available to the public with
respect to relative cregtive contribution,

10
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technologicel contribution, capitql investment,
cost, risk, and contribution to the. opehing of
new markets for crective expression and media

for their communication; and

D. To minimize any disruptive 'imp,act'-oriv the
structure of the industries involved and on
generally prevailing industry practices.

17 U.5.C. 881(b)(2); see also RIAA Ex, $B (S. Rep.

104*28) at 3@ .

11. The Panel may “consider the rates and terms’ for
comparable types of. digital ‘audio transmission services® in
determining the reasonable rate. 17 U.S.C. 114(f)

12. Finally, the Panel is required to "act on the basis
of o fully documented written record, prior decisions of the

Copyright Royalty Tribunal, prior copyright arbitration panel

determinations, and rulings by the Librarian of Congress

under section 802(c)* 17 U.5.C. 801(c)

- 13, 17 U.5.C. §114(f) provides that the terms and rates
of the statutory license may be determined by voluntary
negotiotion among the offected parties or, where necessory,
binding arbitration. On December 1, 1995, the Copyright
Office published a notice in the Federdl Register initiating
the voluntary negotiation period from December 1, 1995, to
June 1, 1996. 6@ Fed. Reg. 61,655-56 (Dec. 1, 1995). The
Office directed parties not subject to a voluntary agreement
to file their petitions for a CARP proceeding by August 1,
1996. : AR _1 o
14, On June 4, 1996, the Office received a petition
from the Recording Industry Association .of America (RIAA)
requesting the Copyright Office to commence proceedings to
determine @ schedule of rates and terms for o statutory
license for the public performance of sound recordings via
digital oudio subscription ‘¢ronsmission services.

n
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15. On August 2, 1996, the Librarian of Congress
estoblished o schedule for the Ffiling of written notices of
intent to participate and the conduct of pre-controversy
4disc0veny,.with_the'filinghofJWritten’divect'cdsesfon
September 9, 1996, and the initiation of arbitration
_ scheduled for December 2, 1996. 61 Fed. Reg. 48,464-66 (Aug.

2, 1996), o |

16, RiAA, DCR, ‘DMX, Muzak, America Online, Inc., and
CompuServe Incorporated all filed timely Notices of Intent to
Participate.Z :

17, On September 6, 1996, the Librarian suspended the
pre- controversy discovery schedule pending resolution of the
Sénvicés"MQtion for' o protective order gaverning treatment
of confidential information. On Septeiber 18, 1996, the:
Librarian entéred o protective order proposed by. the parties

- arid established a new pre-controversy discovery schedule.
Discovery, motien practice, and additional madifications of
the pre-controversy discovery schedule ensued.3

~18. The Librorian initiated the 186-day arbitration
period on June 2, 1997. The Panel held a prehearing -
conference on June 3, 1997. Beginning June 9, 1997, the
Panel heard operiing drguments and eight doys of witness
testimony regarding the parties’ direct cases and proposed

2 By Order. dated November 4, 1996, the Librarian dismissed America
Online ond-CompuServe from this proceeding for foilure to file timely a
written direct case. . ‘ S o ,

> In October, 1996, the parties’ disagreement regarding the approprigte
scope of discovery gave rise to several motions by the parties and o de
- focto ssuspension of discovery proceedings. The Services understood the
discovery process to be more liberal (as in troditional civil _
litigation); in ¢ontrast to RIAA's restrictive view of the parties’ -
discovery obligotions. As'a result, the Services’ .initially produced

documents specifically underlying their Direct Coses as well as
additional documents upon ‘whi ch their witnesses did not: specifically.
rely, See, £.0., DMX Inc.'s Opposition to RIAA's Mation to Compel
Services to Identify to Which Reduest Each Produced Document s -
Resporisive, at 2 (filed Jon. 8, 1997). The Librarian ultimately
clarified that discovery in CARP proceedings is limited to. docunents
that underlie specific assertions in witnésses' testimony and underlying

documents and data: verifying “bottom-line figures.* Order ot 6-7. 16
(Nov. 27, 1996)." » | . _
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V.hedring:

statutory license rates. Begihning Ju'l-‘y 26, 1997, the Panel

“heard five days of testimony regarding the parties’ proposed

_statutory license terms and their rebuttal cases.

19. By Order dated JulyJBG, 1997, and with prior

‘agreement.of the parties,. the Panel set September 5, 1997, as

- the deadline for filing Proposed Findings. of Fact and
Conclusions of Law; September 26, 1997, for filing Reply
 Findings; and October 10, 1997, for closing arguments. The

. record was closed as of thot date.

B. IhLEaLmﬁmd_wungasﬁ

1. -The Reco ding

:; "26,f RIAA repb¢seﬁﬁ§fd,€b115¢t§yg ﬁhgt,ccnsists of more
than 275 record labels. Berman - W.D.T. ot 2; RTIAA Ex. 1,

The. members of the RIAA collective, which was established to
Jadminister rights granted by the OPRSRA, are responsible for
~the creation of more than 99 percent of all legitimate sound

recordings sold in the United States. Tr. 113-14 (Berman).

By law, the Section 114 royalties must be split evenly
between the recording companies; ds copyright owners, and

ﬁecording»urtistS'(Featured_artists, non-featured vocalists
and non-featured musicians). 17 U.S.C. 8114(g)(2).

21. RIAA presented the following witnesses at the

A.  Jason Berman (Berman) has been the Chairman

_and Chief Executive OFficer of RIAA Since December, 1993, Tr.
108 (Beryan). : | | |

B. Larry D. Gerbrandt (Ge'rbrran_dt) is Senior Vice-

,_Phe‘éi-dent of Paul- Kagan Associates, Inc., where. he serves as

the Senior Andlyst for 13 of Paul Kagan kssociates’ 48

- industry newsletters. Gerbrandt W:D.T. at cover page.

_ C.. Zachary Horqwitz'CHorowitiD is President of
MCA Music Entertainment Group, one of the six "major"
recording labels in the United States. Horewttz W.D.T. at 1-
2.
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D. David E. Leibowitz (Leibowitz) is a consultant
to RIAA and also serves as Vice-Chairman of the Board of Aris
Technologies. Leibowitz was Senior Vice-President and
General Counsel of RIAA from 1989 through March, 1997, Tr.
1851-52 (Leibowitz).

E. Barry M. Massorsky (Massarsky) of Barry M.

,Massarsky Consulting, Inc., hos represented RIAA as an

economic consultant since 1992, Tr. 445-446 (Massarsky).

F.  Gary Morris (Morris) is'a country music ortist
who has recorded 14 albums over 15 years, including five
number one songs and eleven other top ten htts Morris

W.D.T. at 1.

G. Hxiaﬁy ‘Rosen (Rosen) is the President and
Chxef Operating Officer of RIAA; "Tr. 228 (Rosen).

H. James M. Trautman (Trautman) is Senior Vice-

President of Bortz & Company, Inc., a research and consulting

firm. Tr. 360 (T rautmdn) Trau’anan has testified as RIAA
counsel's witness in prior CARP proceedmgs Tr. 366
(Trautman) . : |

I. Paul J. Vidich (Vidich) is Senior Vice-
President of Strategic Planning and Business Development at

Warner Music Group. He is also ‘a member of the DCR Boord of

Directors. Vidich W.D.T. at 1.

J.  Steven S. Wlldman (Wildman) is an Associate
Professor of Commnications Studies at Northwestern -
University and Director of Northwestern's program in
Telecommnications Studies, Management & Policy. Wildmon
W.D.T. at 1.

K. Dav1d Wﬂkofsky C‘Hﬂkofsky) is on economist
and principal of Wilkofsky Gruen. ‘Associates, Inc., o
consulting firm that specializes in the communications and
entertainment industries. Wilkofsky W.D.T. at cover page.




22. DCR is a partnershipvof cempanies from the music,
cable, and cable technology industries. DCR was formed in

1987 by ‘the Jerrold Communications Division of General

Instrument Corporation. Its current  partners also include

Warner Music, Somy Corporation, EMI, Time Warner Cable,

Continentdl Cablevision, Comcast Cable, Cox Cable, and
Adelphio Cable.  DCR.wags the first digital audio service in
the United States, and provides its programming under the
brand name "Music Choice." Del Beccaro W.D.T. at 1.

23. The following witnesses testified on behalf of DCR:

A.  David J. Del Bectdrb‘CDel Beccaro) is the
President ond (hief Executive Officer of DCR, having served -

in this role since the inception of the company. Del Beccaro

is responsible for DCR's overall management - and assists the

_partners with strategic planning for.the company. Prior to

DCR, . he was Vice-President of New Business Development at
Jerrold Communications. Del Beccaro W.D.T, at 1.

B.. Barry McCarthy, Jr. THcCarthy) is the Semior

.Vice~PheSid:nt and ‘Chief Fingnciol Officer of DCR. McCarthy

oversees DCR's financial operations and legal affairs.
Before joining DCR, he was Managing Partner of BMP Partners,
a consulting firm, a Director with the First Boston
Corporation, and a consultant with Booz, Allen & Hamilton.

 McCarthy W.D.T. at 1.

- €. Llou Simon (Simon) is Senior Vice-President cf
Progromming at DCR. Simon: has ‘oversaen research and
marketing for DCR, -and currently manages DCR's music
programming operdtions. He previously worked as a Senior
Director of Resédrch and Senior Director of Artists and
Repertoire at RCA Records. Prior to that, he was involved in

W.D.T. at 1, :

- 24, Jerold Rubinstein founded International
(ablecasting Technologies, Inc. ("ICT") in 1986. Rubinstein
#.D.T. at 6; Tr. 1261 (Rubinstein). ICT was renamed DMX Inc.
in April, 1995. Rubinstein W.D.T. at 6. See generally DMX

‘the radio business in both on-air and off-air roles. Simon

15
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Exs. 4-9 (1991-1994 Annual Reports for ICT, 1995 10-K filing
for DMX Inc., ond 10-Q filing for DMX Inc. for quarter ended
June 30, 1996); DMX Ex. SRX. -(Schedule 144\), at 150.

v 25. On July 11, 1997, DMX merged into TCI Music, Inc.
Troxel W.R.T. at 5; Tr. 2536 (Troxel); see also Tr. 1285
1315-16 (Rublnsteln) TCI Music.is a publicly traded company
with opproxnnately 80% of its shares owned by TCI, Inc., and
the remaining 20% of its shares owned by individuals or
entities other than TCI. Tr. 1285-86 (Rubinstein); Tr. 2439
(Trautman); DMX Ex. SRX (Schedule 14A) at 62.

26. DMX presented the following witnesses at the
hearing:

A.  Jerold H. Rubinstein (Rubinstein) is the founder of
OMX and served as its Chairman and Chief Executive Officer
until July, 1997. He is also a CPAand . attorney, former
chief executive of two sound: recording companies, ABC Records
and United Artists Records, and g former medber of’ the Board
of Directors of RIAA. Rublnstem W.D.T. at 1; Tr. 1217-19
(Rubinstein); DMX Ex. 1 (Rubinstein’s curmculum vitae).

‘ B. Douglas G. Talley (Talley) is Executive Vice-
President and Chief Technical Officer of DMX, with
responsibility for research and development and all
technical operatiens of DMX worldwide. From 1988 to 1992,
Talley was the Chairman ond founder ‘of D1gtta1 Radio Labs,
which eventually became Digital Planet, one of the first .
satellite-delivered digital audio services for cable TV,
Talley W.D.T. at 1; Tr. 1171- 72 CTalley), D.MX Ex. 35 (Talley
S resume). , ‘

: C. Lon A. Troxel (Troxel) has served as Chief
Executive Officer and President of DMX since July, 1997.
Prior to that, Troxel served as Executive Vice-President for
DMX, and before that, President of the Conmercial Division of
ICT. Previously, Troxel was the Vice-President for United
Staotes and Conada Dealer Sales for AEI Music Networks, Inc.,
a commercial music service that provides background misic
services. Troxel W.R.T. at Z; Tr. 2518-11, 2513 (Troxel),
DMX Ex. 41 (Troxel's currlculum v1tae)

e
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27, Muzak is America's oldest background music provider
for businesses, with roots dating back to 1922. More than 60
years after being driven out of the consumer music market in
1934 by the growing popularity of radio, Muzak re-eritered
that market in March, 1996, when it began providing 27

channels of digital music under the name. DiSH (D, as part of

Echostar's satellite-based DiSH Network. Funkhouser W.D.T,

28, Muzak presented the testimony of Bruce Funkhouser
(Funkhouser) at the hearing. Funkhouser ‘has: served as Vice-
President offPrdgrqﬁﬁin93Qnd:Licensihg'fbﬂ'Muzdk;sinCé 1987.
Funkhouser Has. worked extensively throughout the music
industry, including os a broudcaster, studio recorder,

teacher, consultant, and record company monager. . He is also
g voting member of the National Academy of Recording Arts and

Sciences. Funkhouser W.D.T. at 1.

5. ExpertWirnesses for all the Services

- 28. The Services jointly sponSoreﬁ;testimony-by the
following hearing witnesses:

A.  John R. Woodbury, Ph.D., (Woodbury) is a Vice-
President at Charles River Associates, Inc., an econanics
consulting firm. He received his B.A, sumo cum loude in

Economics from Holy Cross in 1971, and his Ph.D. in_Economics

~from Washington University. (St. Loui$) in 1977: Before.
Joining Charles River Associgtes,” Dr. Woodbury. served as a

Brookings Econoaiic’ Policy Fﬁlidwfat'the:CiViL;AerpnéUtiCs'
Board (1978-79), as a member of the Network Inguiry Special
Staff at the Federal _~C0mmr'_1i;'atiqnsgcbmi ssion (1979-80), as
a Senior Stoff Economist dnd Assistant Director for: Special
Projects in the Federal Trade ‘Commission’s Bureau of
Economics (1982-83, 1383-89), and as-a Vice-President of
Research and Policy Analysis at the National Cable Television
Association (1983-85). Woodbury W.D.T: at 1. o

B. Jay A. Rosenthal (Rosenthal) is dh attorney with

the low firm of Berliner, COrtoran;&~RQWé,cL;L;P;, in
Washington, D.C. His legal practice focuses on the .

Y



representation of recordtng artists, writers, productxon 35
comparries, independent publishing and 1ndependent record é?g
companies, and multimedic companies, including the licensing B¢
of musical compos1t10ns and performances. Tr. 1708-81 ?ﬂ'BzﬁA
(Rosenthal) Ex 55 (Rosenthal's curriculum vitde). %.%E;é
g Q.

&
C.. David Sehrmg (Sehring) is Vice-President of Lm‘:“g:-g
Acqu151t10n for American Movie Classics Company (AMCO). 3§§§
Sehring is responsible for identifying movie products to g§<3

license and for negotiating licenses with copyright owners,
including major mot1on p1cture StUdIOS and other film

libraries..

6. Sonawr\ters and Publxshers Qre Not Pdarties,

3@1 The songwrlters (including ‘the creators of the notes
dand the lyrics) and their publishers (whtch print the sheet

" nusic) are not part of this proceeding. 17 U.S.C. 114(1)

(Section 114 royalties shall notbe token into account in any

_proceeding to set or adjust the royalties paid to the copyright

owners of musical works for the public performance of their
works)

31. Recordmg compames pay composers and publishers
"mechanical” royalties in order to reproduce the musical works
on sound recordings. These royalties are paid pursuant to the
compulsory licensing provisiens of Section 115 of the Copyright
Act, 17 U.5:C,. §11S, The existing mechanical, royalty rate
amounts o approxlmately 99 ‘cents for the typical compact disc
‘or.cassette (9 percent Qf the average wholesale price for.a (D
arid 29 percent for the average wholesale price of Q cussette)

 Massarsky WiR.T. at 9; Tr. 1662 (Massarsky); Tr. 214 (Berman).

‘However, recordtng companies. may negotiate below that rate.

- Tr., 1660 (Massarsky); Tr. 1707 (Rosenthal). According to Mr..

Rosenthal, recording compariies pay the copyright owners of

musical works a mechanical royalty that amounts to about 52

cents for the typlcal compact disc or cassette (5 percent of
the average wholesale price of a (D and 12 percent of the
average wholesale price of a cassette). Rosenthal W.R.T. at

5; Tr. 1711 (Rosenthal).

s
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b. Music Works

32, The composers and publishers alsd5receive rayalties

- when their musical works are performed publicly (e.g., when.

they are played on radio or when the Services transmit sound
recordings). The performance rights in each werk are assigned
to onie of three collectives -- ASCAP, BMI or SESAC. Each
collective negotiotes blanket licenses which permit the

- Services and others to perform any musical work within that
“collective’s repertoire. Massarsky W.R.T. at 4; Tr, 1645-47
(Massarsky); Tr. 1762-63 (Rosenthal). Disputes involving the
_proper amount of music license fees may be adjudicated by the
rate courts in the Southern District of New York, which have
the authority to set "reasonoble” fees. -See RIAA Ex. 3RX
(United States v, ASCAP, slip op. at 4 (S.D.N.Y. 1989),

 33. 'RIM reguests that the section 114(f) royalty for
each Service be set at 41.5% of that Service's gross revenues
resulting from U.5. residential subscribers, and also seeks
certain flat rate minimum fee royalty payments. RIAA Direct
Case at 4; Tr. 208 (Berman), RIAA also proposes certain
statutory license terms, concerning the timing of license fee
payments, lote fees for untimely payments, contents of
statements of account to be submitted by the Services, record
keeping requirements, ond audit rights. Leibowitz Amended
W.D.T. at 1, 5-7. : o ' . _

» 34. DCR requests that the section 114(f) of the 1995 Act
royalty for each Service be set at 2.0% of that Service’s gross
revenues resulting from U.S. residentiol subscribers. Del
Beécaro W.D.T. at' 9., S

35. DMX requests that the section 114(f) royalty for each
Service be set at 1.25% of that Service‘s gross revenues
resulting from U.S. residential subscribers. Rubinstein W.D.T.
ot 28-29; Tr. 1287, 1353, 1426 (Rubinstein). -

. 36, Muzak reguests that the section 114(f) royalty for
each Service be set .at ©.50% of that Service's gross revenues
resulting from U.S. residemtial subscribers. . Tr.. 1560
(Funkhouser). I 9 o o
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37. The Services also jointly proposed that the statutory
digital sound recording performance license includée certain
terms and conditions in connection with notice, payment ,

- confidentiglity, record keeping ond auditing procedures.
Services' Terms Submission. Tr. 1975-76 (McCarthy).

ITI. THE SUBSCRIPTION PROGRAMMING INDUSTRY

38. Cable systems, which provide subscribers with
multiple chonnels of programing via coaxial cable,
originated as a means of offering improved reception of over-
the-air broadcast statiens. Since the 1970"s, cable has
extended its reach by transmitting (in addition to broadcast
signals) ‘o large number of non-broudcast services that

feature a variety of programming types. More than 60 million
" households currently subscribe to cable. RIAA Ex. 13 at

Attochment A, p. 7 (DMX 10KD; Trautman' W.D.T. (RIAA Ex. 12)
ot 1; RIAA Ex. 1ZA (FCC Report) at 10-18, -

© 39. Beginning in 1991 subscriptipn programming has also

been provided by direct broadcast satellite (DBS). Like
cable, DBS operators transmit multiple channels of
programming to paying subscribers. Unlike cable, DBS
operators transmit in a digital format via satellite +o small
home receivers (or "dishes”). Because they transmit
digitally, DBS services offer_mqrerchahnels-of’programming
(with enhanced quality) than cable operators.  There are
three principal DBS operators -- DirecTV, Primestar and
EchoStar. The DBS industry currently serves over 4 million
households and is projected to: serve around 1S million

- households by the year 2000. Trautman. W.D.T. (RIAA Ex. 12)

- at 2-3; RIAA Ex. 12A at 19-28 (FCC Report), .

- 49, Most cable networks are offered by cable and DBS
as part of a "bosic service” -- that is, subscribers receive
these networks in a package of programaing for a single
menthly fee. The bosic networks generate revenue by charging
license fees and (in most cases) by selling advertising.

Some networks, however, dre commercial free and thus receive
all or essentially all of their revenues from license fees.
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License fees range from only a few cents per subscriber per

month to over $1 per subscriber per month. Trautman W.D.T.
(RIAA Ex. 1Z) at 12-13; D(R Ex. 10; RIAA 155 et seq.

41.  Many of the basic cable networks weré designed to
appeal to a specific (and often relatively narrow) -audience
segment which was perceived to be “underserved.” These
"niche" services are a key element of cable and DBS marketing
strategies in that they help attract and retain specific
groups of subscribers willing to pay the full basic service
fee. These incremental subscribers enhance cable and DBS
cash flow and, as a result, market value. Troutmon W.D.T.
(RIAA Ex. 12) at 12; Tr. 371-72 (Troutman).

42.  Cable ond DBS operators also offer cable networks
on a premium or a lag carte basis -- that is, the subscriber
pays a monthly fee (in addition to the basic fee) to receive
only that network. These premium services include.
movie-based services such as Home Box Office and Showtime.
They are typically commercial free dnd are supparted
primarily by the sale of subscriptions to consumers. Some

‘basic cable networks. (such as AMC and Bravo) began as premium
services and then switched to basic services; others, such as

the Dispey Channel, are offered on both a basic and a premium

basis. Troutmon W.D.T. (RIAA Ex. '12) at 13-14.

‘B. Digital Aundio Sﬁbscri'zﬁtlbn Services

43. There are currently only three digital audio wmusic

subscription services available to residential subscribers in
the United Stotes: DCR (Music Choice), DMX, and Muzak: The.
Services offer their digital music via sotellite, or cable,
or both. :

44 Each of the Services provides residentidl

subscribers with approximately 30 chonnels of uninterrupted (D-

quality music across a wide spectrum of rusical styles and
genres. Rubinstein W.D.T. at 1, TR. 122§ (Rubinstein), Del
Beccaro W.D.T. 1-2, DCR Ex. 1. Each highly-themed channel,
which is transmitted 24 hours per day, 7 days per week, ’
consists of wall-to-wall sound recordings -- with no
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commercials, announcers or public interest programming. RIAA
Ex. 13 at Attachment B (DMX web site) p. Bl.4

45. Each channel explores in depth a pavticular musical
efa or genre and has the capacity to access more than 2700
songs-at any given time. RIAA Ex. 13 at Attachment B (DMX
web site) p. B-2. Thus, each Service: offers a. broad variety
of available music Formots many -of which cannot. be” found on
commercial radio broadcasts or on other preprogrammed mUsSicC
services. Tr. 1885 (Stmon), Rubinstein W.D.T. at 7; Tr, 1237-
49 (Rubxnsteln), DMX Exs. 10-11 (DMX brochures descrxblng DMX
service, programming, and channel Tine=up for residential-
siubscribers), See generally DMX-Exs. 32-34 (various artmcles
describing DMX service) Rubinstein W. D.T. ot 1, TR, 1225
(Rubinstein), Del Beccaro W.D.T. 1-2; DR Ex. 1, RIAA Ex. 13

‘at Attachment A (DMX 10K) p. 4.

- 45, The Services also Lransm1t sound recordings. to
.commercial subscribers. See, £.q., RIAA Ex. 13G (DMX 1eK) at
12.. DMX and DCR also have 1nternat1onal operations which
consist of several chanriels of audio progranning See, 2.0,

RIAA Ex. 13, Attachment A, p. 12.

47, Consequently, The Panel finds that the Serv1ces
provide invaluable pranot1ondl beneflts for the recording

»1ndustry

. 48. Lxsteners can hear the Serv1ces through exxstlng
consumer electronic equipment, such aos stereo receivers,

-televisions, stereo VCRs, or ompltfied Speakers But in

‘dddition, they need a,spectal receiver provxded by the cable
‘company or @ satellite dish and receiver as in the case of
Muzak. See Del Beccars W.D.T. at 1-2; Tr. 939-40 (Del -
Beccaro); Rubinstein W.D.T, at 6 Tr 1227 28 (Rubensteln),

Funkhouser' W.D.T. at 2.

49, The Sewlces are - all new- cmd durmg the past six
years have been strugglxng to create an tndustry and to-stay
in ‘that business. ' They have requ1red ‘a tremendous capltal
investment to start operat1ons and require 51gn1f1cant

4 Of the many channels offerad by the Services, one or two have some
news or Informercmls (Stiavson)

b
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ongoing operating capital to-cover costs. Thus far, none of
the three Services has "broken even.™ Profitability for any

of the Services currently is projected to be years away, at
best. In the meantime, the Services face increasing
competition in a rapidly changing marketploce. (See

paragraphs 54-56, 65-67, and 73)

50. As of the date_of'this'hearing, each-of the three

Services was in complionce with the factors set forth in the

- 1895 ACt,‘IZ,U.S:C,i5114(d)(2),.thaﬁ“quqlify-a'digitﬂl
;subschiptibn;traqsmission;er;QfstatutqryfliCense; Del
Beccoro W.D.T. at 2; Tr. 855-56, 882 (Del Beccaro);
Rubinstein W.0.T. at '9-10; Tr. 1232, 1240-41 (Rubinstein):

Funkhouser W.D.T. ot 2 n.1.

s 2. Digital Cable Radio Associates (DCR or Music

51. Music Choice, with more than 30 diverse channels,

 'is_évdilable"natiénwide_qh approximately 225 cable systems

dnd by satellite on DirecTV, See Del Beccaro W.D,T. at 1-2;

~ DCR Ex. 1 (Music Choi;é.Fbrmats).

S2. Music Choiceffdrmdts'in¢1ude reggae;'big_band,

'biues,.jazz; alteranive“rock;jcountry; heavy metal,

contemporary Christian, Mexicana, assorted vocyl offerings,
and children's programing.. These formats exppse a vast
array of artists to their primary audience: music lovers and
consumers. Simon W.D.T. at'3. 1In atl, Music Choice plays a
total of 60,00@ titles in its-active library, and there are

many othér songs eritered in the Music Choice database that

are out of rotation at any.one. time. Tr. 1077-78 (Simon).

53, DCR'S best cable affiliates to date have dchieved
subscriber penetration in the 3%-4% range, with on averoge =
estoblished system penetration range of less than 2%. Del -

;Bettgro'W;DsTi}af'2,:fDVEréll;PﬂﬁEtFQtipn:has:avéragedil;Z%.

Del Beccaro W.D.T. at 2;;M¢CQrthin;D;T;‘qt-Zg"Timé_quner
cable serves approximately 12.5 million customers, but DCR
reaches only about 1% of Time Warner's entire customer base.
Tr. 994 (Del Beccaro). Resuits such ds these have. caused DCR
to re-evaluate both the ma,keting and -pricing of its service.
Del Beccaro W.D.T. at 2. DCR would like to see itz average

o
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perietraticn rate increase from 1%-2% to 30%-40% through new

price points. McCarthy W.D.T. at 2.

54. Originally, DCR was positioned as a premium (or "g .
la carte”) cable service with un dverage retoil price of 2
$9.55 and a license fee of $3.95. - McCarthy W.D.T. at 2. To O
attract and retain cable affiliates, DCR had to reduce its =
wholesale price for a la carte cable service to $3.50, 33.00, &
ond then $2.58, Tr. 974-75 (Del Beccaro); see also Tr. 939- &
49 (Del Beccaro). When sold as a premium. service, the cable

operators retained about $7.50 (the difference between the
‘retail and wholesale price) to partially pay for the
subscriber's tuner, which cost between 3199 to $150, as well
das’ installation and marketing. Unfortunately, the $7.50
never cameé close for any individual.operator to pay for its
expenses, so the cable operators lost money. Tr. 939-49 (Del
‘Beccaro). o .
- .55 'DCRvis,in-theﬂprOCst-of‘gepositiohihg Music Choice
' ds a basic and near-basic service. McCarthy W.D.T. at 2.
DCR ‘reaches almost 2.5 million residentiol subscribers. DCR
Ex. 48. The vast majority (95%)of these subscribers receive
the service as part of a basic or near-basic tier. Id. DCR
started pricing its basic or "tier packaging” at $1.09, but
now averages about 30¢. Tr. 975 (Del Beccaro), DCR's
standard tier pricing is between 20¢ ond 35¢. Tr. 975-77,
986 (Del Beccaro). DCR charges 13¢ to 15¢ for DirecTV DBS
basic or intermediate service. Tr. 978-79 (Del Beccaro).

.- 56. DCR is owned in part by several major cable operators
that account for over 99 percent of DCR's cable subscribers.
Tr.. 941 (Del Beccaro). The DCR partners include Time Warner
Cable, the nation's second largest cable operator arid
subsidiary of Time Warner (o large conglomerate with more than

~ $17 billion in annual revenues). Massarsky ‘W.D.T. (RIAA Ex.
13) at 7. As discussed below at paragraph 163, Time Warner
Cable acquired an interest in-D(R in 1993 as part of a larger
transaction in which D(R agreed to provide the Time Warner
systems with five years of free service. However, only 3.2% of
Time Warrer subscribers actually receive the DCR service
despite the foct that Time Worner pays nothing for the Music
Choice service. DCR Ex. 48 (DCR. Monthly Customer Repart May

1997) DCR's other partners. include three major recording
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-companies (Warner Music, Sony Music and EMI Music). -- as well

as Comcast, Continental, Cox and Adelphio_(the.nationfs,thivd,

fourth, fifth and ninth largest cable operators). Despite-

access to more than 1@'miilion<pot8ntial-subscribens,“DCR's

~partners have taunched the Music Choice service in only dbout
308,000 homes (3% of the total). DCR Ex. 48 I

. 57. DCR’s remaining partner is Gemeral Instrument. DCR
originated as a project of General Instrument, which

developed the technology necessary to transmit sound

recordings digitally via cable systems. Tr. 936 (Del .
Beccaro). General Instrument has received approximately $49
million from DCR cable affiliates for use of that technology.
Tr. 938 (Del Beccaro); McCarthy W.D.T. at 2. See also Tr.

951 (Del Beccaro) (DCR may .use only General Instrument
_ ;i;géhriolo’gyb S S p ‘

3. Digital Music Express (DMX)

58. The DMX signal currently is delivered to thé home
primarily- in two ways, First, the BMX service is distributed
as a premium service by cable television signal suppliers,
Rubihstein W.D.T. at 7; Tr. 1225 (Rubinstein); DMX Ex. 16
(DMX program guide). A few. cable systems that offer digital
services include OMX in a basic digital package at no extra
cost to the subscriber. Te. 1225-26 (Rubinstein). o

33. The second delivery method, for the vast ‘majority
of DMX subscribers, is through the DBS system operated by

PrimeStar Partners; L.P. The DMX studio uplinks to a Ku-Band -
. satellite thaot delivers thegsignal'dirQCtlyﬂtofa}snte11ite

receiving dish at the subscriber's residence. Rubinstein
W.D.T. at 8j DMX Ex, 5RX (Schedule 14A) at 152. Until

'reCently;=Pnimequr~DBS1qu$ic?gsubscribers‘receiyed eight.

DMX-chdhneis_qsfpdrtﬁbfﬁthéinﬁbqsic'teleVision package. Very

recently, PrimeéStar began offering 30 channels of DMX

programming. ~Rubirstein W.D.T. at 8; Troxel W.R.T. at 10;

Tr. 1235, 1347 (Rubinstein). See-also DMX Ex. 12 (PrimeStar

8~channel line-up). .
60. In addition, fewer than 100 homes receive the 92-

channel "DMX Direct” service by direct-to-home ("DTH")
sotellite tronsmission. Rubinstein W.D.T. ot 8; Tr, 1281
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(Rub'instein); Tr. 2517 '_CTFOX'&].); DMX Ex42, - See also DMK,
Ex. 13 (list of the channels that DMX currently progroms for
comercial subscribers and for the small number of
residentiol OMX Direct subscribers). - DX believes that

- . -

number will not increose'signifxgontly given the mony digital

of;March 31, 1997).

61. DMX has approximately 1.8 million ‘subscribers.
Approximately 1.5 million of those are basic subscribers
through' PrimeStar and dbout;zseieea"aﬂf'b”emium'SHbSCFibEFS;
DMX.Ex. 42 (showing 1,527,000 DBS subscribers, and 94 DMX
Direct subscribers as oF:March~31,_1997);7DMX-Ex.~43 (decline
in DMX premium subscribers July, -1996 - June, 1997); DMX Exs.
'43(d)-(e)j(shawingqbreakdown of reSidentiaIzsubscribers to
D, : -

62, The cable operator sets the retail price charged to
the subscriber for the DMX premium service. Cable operators
typically charge prenium subscribers about 38,95 or $9.95 per

month,  Rubinstein W.D.T. at 7; Tr. 1283-(Rubihstein).

63. When cable operators offer the DMX programming on a

premium basis, they‘genebally pay DMX a licerse fee or _
"Wholesale-price" of $2.50 per month per subscriber, althoug

some offiliation ogreements. Tr. 1283, 132273 (Rubinstein);

Tr. 2542 (Troxel).  When cable operators offer DMX as part of

basic or packeged service, they pay DMX a license fee of 154
to 25¢ per month: per subscriber, . Tp. 1285, 1340-4; oo
(Rubinstein);'TF;”2542 (Trcer).(“hoping":digital,cable
wholesale price will'bef25¢.perjsubscriﬁer). Cdble operators
retain the difference between the retail Pprice and the

: whctesale=price*tb*havem50me margin to recoup their =
substantial investment in equipment, Tr.'1284T(RubinStein).
Each cable system opergtor must pay approximately $28,000 to
$40,000 for the headend equipment, plus on additional $158
for each subscriber's receiving box. Rubinstein W.D.T. at 6;
Tr. 1227-28 (Rubinstein).
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| cable system operator

64. For DBS subscriptions through the PrimeStar system
DMX. currently is paid 3e¢. per month per subscriber; DMX,
however, offers PrimeStar a 204 per month per subscriber
marketing credit, resulting in net payment of d 10¢ per manth

]

per- subscriber license fee to DMX for DBS carriage:
Rubinstein W.D.T. at 23; Troxel W.R.T. at 8; Tr. 1235, 1350-
54, 1357-6@ (Rubinstein): Tr. 2534, 2542 (Troxel). DMX

- anticipates that»PrimeStnr-will-pay-a license fee of only 10%

per subscriber per month after 1998. Tr. 2542-44 (Troxel).
See DMX Exs. 49Ca)-(d) (forecasts of DMX losses with various
royalty rates). - o

- 65, The 92 cuﬁrent-nesidgntial-DMX Direct subscribers
pay DMX $15 per month with an annual prepaid- subscription, or

$20 monthly. Rubinstein W.D.T.. at 23.

g6, vAffer.ﬁive'yebrs~Of_oﬁeraxion,“DMX_has not reached

‘d break-even level of market penetration in the premium

service, DMX‘is-poténtially'availabIEvas-a-grEmium service
on- more thqn'949'cabie,sysfemS'fh”the-Uﬁited]Stﬁtes;,v '
representing more than 11-14 million cable households. Thus,
the actual rate of penetration for DMX as- a premium service
is less than 2% of the total market available through DHX's

affiliates. Rubinstein W.D.T. at 10, 24; Tr. 1241-42

(Rubinstein); Tr. 2654 (Troxel); Tr. 2389 (Trautman); DMX
Exs. 14, 29, 30(e). S : o

67, Tele~Caﬁnuﬁicq£icﬁs,_Iné; CTCI),_the‘ﬁation‘s Idrgest

- With more than $5 billion in annual-

revenues, first acquired a small minority interest in DMX in

1989. MNotwithstanding DMX's financial losses, TE€I has steadily
increased that interest over the years. "And, in July 1997, TCI
(through a wholly-owned subsidiary) acquired 80 percent of DMX

- and: DMX ShareholderSA(feprESEnting the remaining 20%). have ‘the

right to put their shares to TCI Music at $2.00 per share if
the DMX class A common stock does not trade at that price for
at least 20 consecutive days. DMX Ex. SRX ‘at 2, 14. Massarsky
W.D.T. (RIAA Ex. 13) at 2; id. at Attachment A (DMX 10K) ‘at 7;
OMX Ex. SRX (OMX Schedule 144) at 2-5.; Tr. 2649 (Troxel).
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- W.D.T. at 2.

4. Muzak. 1.P.

68. Muzak's primary business is directed not toward
home consumérs, but toward comercial business ‘establishments
that hdave d need to broadcast music and other oudio services
within their premises. Muzok is the nation's, largest
provider of music to commercial establishments, ‘with
approximately $87 million in annual revenuss. RIAA Ex. 13 6t
Attactment E (Muzak SEC Form 5-1)'p. 3. Mizok provides both
background and foreground misic to approximately 180,060
business locations throughout the United States. Funkhouser
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- 69. In the past FEw__yedrs,. MUZ(lk begantg recognize the
potential advantage of udding video service to its ;
traditional audio-only business customers. ~Lacking dny meahs
of providing video SQFYiCe;;hOﬁévéb]:Muzdk_begqn\f¢ ﬁxpl0F€
the possibility of linking its music programiing: expertise
with o video distributor, in order to gain access to video-
service copability. Eventually, Muzak entered into such a
relotionship with Echostar, a satellite video distributor
that provides service to both businesses ang homes through
its DiSH Network. The DiSH Network'Lsaval]_lee ‘to “Home
consumers who-purchase a small satellite dish and receiver
and who pay a monthly subscription fee similar to o cdble
bill. Funkhouser W.D.T. at-2. = o ]

70.  In March, 1996, Muzak started providing :27 channels
of its unique music programming under. the name DiSH D, as
part of Echostar's DiSH Network. DiSH.CD is, available to
DiSH Network subscribers through oll but the.most limited of
programming packages, and can also be purchased as dn-a la -
carte offering. Currently, approximately 78% of all DiSH
Network subscribers receive a programuing packdge that
includes DiSH €D as part of the basic programming package
fee, Since,DiSH'CDTbecamc.avqilable”a5<part_of:thgqbqsic '
programing package, almost rio subscribers have paid for DiSH
€D on an a'la carte basis, Tr, 1484 (Funkhouser). By the
end of 1996, approximately 300,000 residential subscribers

were recéiving DiSH (D, and Muzak had expanded its channel

offerings. from 27 to0.30. Funkhouser W.D.T. at 2% Tr. 1485
(Funkhouser), - '
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71. Pubsuant to its contract with Echostar, Muzak
receives one-half cent per channel per residential subscriber

per month (15¢ per subscriber per month based on an offering.
of 30 channels). Tr. 1485 (Funkhouser), - '

72. Muzak's Vice President of Phogr‘:a‘mming' and-.
Licensing, Bruce Funkhouser (Funkhouser), testified that

Muzak would not continué its residential music service unless

it could survive on its own ags d profitable entity. Tr. 1475
(Funkhouser) o :

5. The Services' Business Mode] is Shifting
From Premium Analog Cable 1o Basic Digira]

- 73, The premium service model_has clearly shifted to a
basic service one. Rubinstein W.D.T. at 24-26; Troxel W.R.T.

at' 2; Tr. 1007 (McCarthy); Tr. 1282-83 (Rubinstein); Tr.

- 2515-25 (Troxel).  Several factors caused the shift from

premium to basic service, including: (1) the trend amorig

el ion music prograniming as
part of the basic subscription service; (2) the increasing
popularity of DBS television; (3) competition from other
digitol subscription music services; and (4) the avatlability
of new equipment that can. handle both video. and audio
services. Rubinstein W.D.T. at 24-26; Tr. 1243, 1249-50

~ (Rubinstein).

74, ,'Severa_l_ f'acit,or"_':ssuggésf't:'ha"c'?cﬁe: treﬁd toward basic
service will continue, including: (1) improved cable T
nd communications deregulation;

- audio’ radio broadcasting,

and (3) the advent of digital

~ Rubinstein W.D.T. ot 26; Troxel W.R.T. at 3; Tr. 1249-5¢

(Rubinstein); Tr. 2519, 2536-38 (Troxel); DMX Exs. 33, 34

(various articles describing DMX service).

75. To date, DCR and DMX combined have achieved less
than a 1% penetration rate as a premium cable service, In
totol, only about 500,000 customers out of over 6% million
cable customers receive a digital qudio music service. Tr.
850-51 (Del Beccaro). ' '
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76. DMX's premium subscriber base is eroding rapidly at
approximately 2%-3% per month and DMX's basic subscriber
population, served through PrimeStar, is. increasing ot
approximately 3% per month. Tr. 1448 (Rubinstein); Tr. 2517,
2658 (Troxel); DMX Exs. 42, 43, 48(d)~(e)- (showing. decline in
DMX premium subscribers and increase 1in basic subscribers).

77. Based.on the revenue differentials, every time DMX
- losés one premium subscriber, it must acquire ten basic
subscribers. Troxel W.R.T. at 3; Tr. 2517 (Troxel). If the
license fee paid by PrimeStar drops to 104 as dnticipoted,
- DMX will have to. gcquire even more (25 to 30) basic - '
subscribers to offset the loss of one premium subscriber,
See Tr. 2542-45 (Troxel). Therefore,. the 3% decline in the
premium base is not offset by the 3% increase in the basic
base.  Tr. 2516-18 (Troxel). . - '

 ,"?8. The,ﬁhift_Frémrpremium-tq‘basicadraSticaily_teduced
gﬁe,pergsubscr%bérvnevenue'and_is*delqying'prqfitabilityy'

CDMX ‘Exs, 42, 48(c), 48(e). Under the premium service model,
DMX would receive about $2.50 per stbscriber per month. At
~that rate, DMX had projected that it might reach a-break-even
- point with between 500,000 to 700,000 residential prefrium

~ cable sUbSCriptiOns,:anticipdting'a'VEVénhecstreamvfrom
domestic residential subscribers of approximately $20
miltion. =Rubinstein W.D.T. at 24; Tr, 1446 (Rubinstein); Tr.
254z (Troxel); DMX Exs. 14, 30(e). With basic subscribers,
however, DMX anticipates breaking even with approximately 3
million to 3.5 million digitol basic subscribers at 25¢ per
‘subscriber. . Tr. 2546-49 (Troxel). B

v,

A Relﬂtiyércfeativé'Cdntributigns_(17'U,Smc.

‘ 79.__Theirecb;ding.qrtists, thé~becbrding compahies, and
the Services each make significant creative contribution to
the music-prodgct-aired_by the Services. ‘
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80. The testimony of_Gary-Mbrris-explains»the vital
role that both featured and non-featured recording artists
play in the creation of sound recordings. Morris W.D.T. at
1-3; Tr. 431-42 (Morris); see also RIAA Exs. 4 & 10; Tr. 1821
(Rosenthal). Mr. Morris' testimony also highlights the
distinction between the sound recording and the underlying
musical work (i.e., the written notes and lyrics). See also

17 U.S.C. 102(0)(2)‘&_(1@).(distinguiShingrbetween-mUSical

works and sound recordings); Tr. 1755 (Rosenthal) (same); Tr.
242 (Rosen) (same). ' L

31.  As Mr. Morris_£e$tified;.the_5uccess of
@ song depends ' o

on the artist's ability to breathe life into
that song.  The artist is responsible for
adding ‘the mood and feeling ithat will
resonate with an audience. A listener hears
the emotion that the artist supplies to
musical notes, not merely the notes.

The marriage of a song to the correct artist
is critical. The artist draws from his own
experience when interpreting lyrics and
musical notes, thereby bringing a unigue
creative style to a song.

Morris W.D.T, dt 1-2; see also id. at 2 (describing the role
of background musicians and ‘vocalists in interpreting a musical
work); RIAM Ex, 4 at 3-4 (same); RIAA Ex. 10 (same). A musicgl
work is “one dimensional™ until the artist interprets it by
adding emotion and feeling. Tr. 431 (Morris).

82. As Mr. Morris alse testified, the fact that songs
are .often recdrded~multiple'timesqdemonstrates the importance
of the artist <- "if an artist's interpretation was not
important, then the first recording would suffice forever.”
Morris W.D.T. at 2. See also Tr., 432-41 (Morris)
(illustroting how a song that is recorded by two different
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artists may yield dramatically different results in the
marketplace); Tr. 233440f(Rosen).CSQme); _

2. The Recording Companies

ompanies make a substontial creative

o 83, The'Récordiﬁg7C anies n
contribution to the final recorded product. The ‘recording

company works: with the artist to credte a commercially vigble

sound recording. It assists in the selection of musical

works and provides the creéative means by which the seund

‘recording is produced (e.g., record producers, engineers,

suppbrting-mUSiciaﬁS'andebcaliSts);.Thé;recgrding.companyv
also créates_the'coverfart'gnd;gpqphicszfor'the dlbum, See
Horowitz W.D.T. at 3-18; TR. 289-309 (Horowitz); Tr. 1802-19
(Rosenthal). B '

3.

84. The Services make a significant creative

contribution in the ‘programing of sound recordings.

85, Each of these services uses a sophisticated and'
proprietary methodology fqrjprcgrammingvthe-music based on
extensive research and audience ascertairment efforts, This
method required nct,onlygthejusE'ofunew1y,deve1¢pedfc0mput2r
technology by the Services b

ut also SOPhlSt'LCGth music

- experts who program each of the channels. For example, DMX

uses propri&tary;prqgfamming'chéépts,'spf&ware,and,hqhdwarg
to choose each selection according to 18 separate demographic
factors and musical chapacteﬁisticstogas-tdimaxtmize*' B

favorable consumer response to the musical programming and to

minimize jarring or annoying transitions, Rubinstein W.D.T..
at 9; Tr. 1229 (Rubinstein);jSeg“also DMX Ex, 10 at 2 (A

Guide to DMX, deschibihg%pﬁogrgmming.té;ﬁniques).

86, Similarly, the Music Choice service is the ‘end-

'

product of a multi-faceted programming and transmission
process that begins with programmers developing. "playlists”

“for each format}j~0e1'€e¢CQr0‘W;D;T,.Sat 3. Music Choice

employs 24 experts in particular musical genres who oversee
“he programing of ofe to three channels. Tr. 1066-67
(Simon). Programiing involves @ methodical process which
requires Music Choice personnel to hand design the hours. of

[P
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fusit, keeping in mind the sound recording performance
comptement of the 1995 Act. Tr. 1067-71 (Simon), '

- 87, Wﬁile all parties make significant cqntributions to
the creative product, the Panel finds fhat*the"arﬁists and

the record companies provide greater creative contributions

to the release of sound recordings to the public than do the
Services, ' '

8. Relative Technological ¢

U.S.C. §80L(RICLICCYY

Ontf"(butl ons (17

88, -The“éerViées havelmade substahticl technological
contributions in-developingvand‘implgmenting-digitql-ﬁusic
transmission services ahd-consumervreceptiqn equipment +o

- further expand the market for sound recordings.

89, DMX has invested a substantial cmadnt of money in

. research, dévelopment and productios of both a method to
© transmit the digitclrdudig-signalrand_the-digitql-re;eiven,
which: enables - the signal to be delivered vid cable lines. and

~to ‘be'played thirough a consumer's home stereo equipment. Tr,

1261-65 (Rubinstein); Rubinstein W.D.T.. at "1261-63; DMX Ex.
48(a)-(b) (showing property and equipment, research and
development costs). See generally DMX Exs, 37-39 (DMX 10-Qs
& 10-K/A); DMX Ex. SRX (Sched. 14A) at 168-61, 171, 191.

9¢. DMX developed technology that uplinks the DMX
signal from the DMX studio to. o C-Band satellite, and then
deItVérsvthg DMx*progranming.directty to the coble operators®
system head-end for distribution to subscribers. —DMX
developed the.technology’fbrisighdl.traﬁsmissioﬁ, for the -
cable head-end unit, and for the consuners' cablé or DBS

- tuner and remote control unit. Rubinstein W.D.T.. at 7; Tr.

1262-65 (Rubinstein); see also DHX Exs. 15, 23 (shiowing
scientific Atlanta Digital Music Terminal, Comstreem DR2000

- Digital Audio Receiver, and DMX-DJ hemofe'cbntrolj;-.v‘

91. DMX deye1oped;‘at-its;own'expensg}Jthe GMX-DJ v
Remote ond transmission technology that enables -the name of

the sound recording and the name of the recording artist to

dppear while the sound recording. is being performed.or to be

3
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stored for future examination. Tr. 171-172 (Berman). The
recording industry neither developed hor-cdnthibuted'capital
for the technology that enables the name of the recording and
the name of the recording artist to appear while the sound
recording is being perfarmed or to be stored for. future

examination. Tr. 171-72 (Berman); Tr. 1261-63 (Rubinstein).

92. OCR also developed tethhbiogy fér'prugbamming,

compression, encryption, and transmission of sound

recordings. Music Choice's playlists are transferred into
data files, each of which is used to control a CD jukebox or .
digital audio tape (“DAT") player. A sophisticated computor
network is involved throughout this process, scheduling the

~playback time for each recording, monitoring playback

information, and ensuring quality seérvice. Del Beccaro
W.D.T.. at 3; Tr. 849 CDelgBéc¢atd);vDCR:Ex;;SJ(MuSichhbice

‘Signal Distributien). | =

93. The recording industry did not introduce any
specific evidence DfvtEChndlpgiCﬂlfCQﬂtfibutionS‘tq’the

digital subscription services.

C. Relative Canitql»Investments.in_Eahimment and
Technolegy, (17 U.S.C. ﬁ861(b)(1)(;)3 '

94, The Services have'made_significanf capital

investments in equipment§Qnd technology.

.95 Through March 31, 1997, DMX has invested over %10
million (510,074,784)‘in‘prppértyfandfequipmehﬁ; " DMX Exs.
45, 48(a); see also DMX Ex. 37 (DMX Form-10-Q for quarter
ending Dec. 31, 1996) at 2, 7, 12; DMX Ex. 38 (PMX Form 10-0
for guarter ending Mar. 31, 1997) ot 23, .8, 13; DMX Ex. 39
(DMX Form 10-K for year ending Sept. 30, 1996) at 2, 5, 1S.

- DMX invested a substantial amount’ of money in. research,

development -and production of ‘a transmission scheme and
digital receiver. Tr. 126165 (Rubinstein). - Among the
principal costs to DMX have been the acquisition of
technology, resetrch and development, and property ‘and
equipment, including particularly studio equipment, computer
systems, music library, furniture and office equipment. .
Rubinstein W.D.T.. at 16-17; Tr. 1261-67 (Rubinstein); Tr.
2532 (Troxel): DMX Ex. 18.(technolnav-rngt53, PMY. Ev  1Q



(equipment costs through June, 1996); - DMX £x. 30Ca) (property
and equipment costs 1998 to June 30, 1996); DMX Ex. 45
(equipment costs through March 31, 1997); DMX Ex. 48(a)
(property and equipment 1999 to March 31, 1-99’7). Significant

(Funkhouser); Funkhouser W.D.T.

‘capital investments were 1ikewise made by Muzak. Tr. 1499

96. DCR also has ih’Vé:Ste_d' in a-significant amount of
hardware for -its programming, transmission dnd playback
process. - Del Beccaro W.D.T,. ot 3; Tr. 849 (Del Beccaro);
DCR Ex. 3 (Music Choice Signal Distribution). o

97, The reﬁord{hg indﬁstry~did,not suggest thUt‘any'

capital investment was required on its part to transmit sound
recordings to‘the'publiC'through-the-subscription service.

0. Relative Costs and Risk (17 U,5.C.

98, iWhiié‘thé'rééoh&{ﬁgjCoﬁpdnieé*ihcuﬁ substantial costs

and risks in the production of the product used by the

- Services, their financial risk in the success of the digital

$ubstription-fndustry'isvminbr»in comparison to that of the

“Services.S

' 99. The Services. are costly and risky ventures which
will continue to face difficult financial circumstances in
their attempt to laounch.and operate profitable digital music
sUbscriptiqnlservigéﬁ;{,Tblléy;w;D;T,»at_346. As discussed
suprq, the business model for the Services has shifted
dramatically over the six years of their existence, and
future competition pbseéinew!uncehtdiﬁtigskCg‘g+, interpet
and digital radio). This is a new and unproven business,
Thg-ultimafe{SUCcéssdeithe;digital~music‘subscriptioh
business 1is not assured. “Rubinstein W.D.T. at 29: Tr. 1471

5-Atthough some of the recording companies are shareholders of the
Services and therefore share a portion of that risk, they are trected as
separote entities. Even 'if the risk to those shares were included, it
would not be significant to the survival of the recording companies. The
recording industry earned more than $12.5 billion in domestic sales last
year compared to- opproximately $19.5 million in 1996 U.S, residential
revenues for the three services combined. RIAA Ex. 2Z, OMX 37X, 49(a),

DCR Ex 46.
35
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CFunkhquser) (characterizing new digital music services as
"struggling”).

109. Digital Planet failed as g Service when it was
unsuccessful in obtaining key distribution affiliations with
cable companies and could not raise sufficient funds. ‘Talley
W.D.T. 5-6; Tr. 1180-81 (Talley): Rubinstein W.D.T. 13 Tr.
1471 (Funkhouser). : '

_ 1081. DCR incurs 97% of its operating expenses to
program, playback, uplink, market, and sell Music Choice
programming, McCarthy W.D.T. at 1.

162. It has token more than $12@ million to launch DMX
and to guide the growth of DMX over ‘the last 10 years.
Rubinstein W.D.T.. at Z, 18-21; Tr. 1264-65, 1268-75
(Rubinstein); Tr. 2530 (Troxel); DMX Exs, 4-9 Cannual

‘reports); DMX Ex. 17 (sales and marketing costs); DMX Ex. 18
(technology- costs, showing $72,675 .in total licensing
-paymerts -to Dolby Laboratories as of fall 1996 for use of the

Dolby AC-3 digital audio compression aglgorithm in digital

transmissions); DMK Ex. 19 Cequipment costs); DMX Ex. 20
(rental costs); DMX Ex. 21 (payroll); DMX Ex. 22 Cannual

transmission costs); DMX Exs. 24-27 (copyright license
agreements with ASCAP, BMI, and SESAC); DMX Ex, 3@(b)
(operating expenses); DMX Ex. 44 (sales and marketing
expenses through March 31, 1997); DMX Ex. 46 (satellite and

-uplinking costs through March 31, 1997); DMX Ex. 48(b)
. (operating expenses 1991 to March 31, 1997). ' ‘

103, DMX's expenditures for satéllite_transmiSsion of

residential service for the fiscal year ending 1996 were more

than $2.44 million. DMX Ex. 46. DMX's expenditures for
satellite transmission of residential service through the:
first holf of Fiscal Year 1997 (i,e,, six months ending March
31, 1997) total more than $1.24 million. DMX Ex. 46,

104. DMX engages in extensive sales and marketing
efforts with respect to the residential market. Rubinstein
#.0.T.. at 19-20. DMX's cumulative sales and marketing
expenses for its residential serv.ce from 1990 through March
31, 1997 totoled over $48 million ($40,586,384), DMX Ex. 44

(sales and marketirig expenses through March 31, 1997). DMX's .

36
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sales cgq=marketing.gxpenses for FisCal’Yéar’iégé-wenﬁ-neably
$6 million (35,945,859, ond over §2.27 million ($2,273,275)
for the first half of Fiscal Year 1997 alone. DMX Ex. 44.6

185. The recording company- assumes significant costs and
risks in the production of sound recordings.. The cost of g
single album generally ronges from $200,800 to over $1 million.
Horowitz W.D.T. at S5-6; Tr. 148 (Bérman); Tr. 1796-98

CCRbsenthaiaf”_AppﬁQXimdtglytss'pertéﬂt Of,all.sOUnd;pQCOPdingS
do not recoup the costs fhatfahe_spﬁnt-to*makeaqnﬁ.tg market

those r?e'COr'.‘vd{:ng_s‘ﬁ: Horowitz W.D.T. at 9. Indeed, over -
tho-thirds of all sound recordings sell less than 1,000 copies:
less than one percent of all sound recordings dccount for

almest: half of all revenues. Tr. 163 (Berman); Wildmon W.R.T.

at 20-22; Horowitz W.D.T. ot 9-10.

106. The tfof’:a"l_, retail ‘révgnues received from the sale of
seund recordings amounted to about $12.5 billion in 1996. Tr.
138 (Berman); DWX Ex. 37%. . D

'~ 187. The risk to the recording industry lies in their
ability to produce enough "hits” in their selection of music
and an artist to cover their losses for the large number of
recordings that do. not result in profitable soles. That risk
s not increased by the advent of subscription services unless
the customers of the Services record the sound trensmissions in
lieu of purchasing thése products at a retail store. While
there is evidence that some customers do indeed record from the
subscription service programs, the evidence is also: that there .
1§ no decreose in the number of recording purchases by tha -
--5ee paragraph’ 113, infra. . T -

;i@SL{Iﬁfd$§eSSfﬁg;the;coStiriSkiCompbnEhtioF“tHé'éidtuie,

‘the Panel finds that risk lies largely with the Services iho
are venturing inte uncharted waters with avproductiﬁhqt may or

may not find acceptonce in the marketplace. The recording
industry os a whole is a large, well-established entity. Its
unit shipments and dollar values of compact discs, cassettes,

)

% These figures are :a,dJ,u,sted'to show restdentig’ expenses by removmg

expenses relating solely to commercisl subscribers and allocating
expenses -shared: with the commercial business of DMX.  Troxsi. N.R.T. at

37



records and music videos have consxstently 1ncreased from 1982-

1996. (See DMX Ex. 37X). The Services, as a group, have yet to -

‘achieve profitability and their future prospects remain

Speculat1ve

E. Relative Contrlbutlen to the Onenlnqs of New
Markets for (reative ExvreSSLQn gnd Medig for
- their Commun1cat10n (17 U S C 5801(b3(13(C)3

109 The Panel flnLS that the Ser\nces are prtmarily
responsible for crEGttng a new medig -and iarket for digital .
mu51c subscrlption services for. PESIdentldl consumers.

1110, Through thts new medxa and market the Serv1c&s

_provide needed promoticnal benefits as they provide new music

and expose new artists, while not overexposing any one
‘particular artist or record Tr. 1876 (Simon). The -Services
play a wider range of music than traditional over~the-air
radio in terms of both. formats and musical selections. Simon

_ W.D,T.. at 3. Tr. 2685 (Hoodbury) (noting that, unlike

radio, the Services are not "hit drlven"} "In any major
city, the audience for pr~4ﬁ rock is large ehough +to support
several FM stations, but few cities can support more than one

~ classical station, cnd maybe an-occasional jozz station.’

Simon W.D.T.. at 4. The Services, in contrast, offer
miltiple classical, jozz, alternatlve and ethnic formats,
E.g., Tr, 853-54 (Del Beccaro) (DCR 5. "busxc charter is to
try to provide more choice to customers [dnd] differenticte
ourselves from really what is radio today, by providing a lot

more music than would normally have been hedrd on-a- radio

station.”); Simon W.D.T. at 3«4 (stating that Music Choice
_even dedicates pr'ogr*ams to unsigned dand new artists,
stlmulattng interest. in nascent performers and brxnglng Hew
synergy's to the recording industry); Rubinstein W.D.T.. at
:13-14, 32; Tr. 1238 (Rubinstein); Tr. 1476~?8 (Funkhouser),
DMX Ex 32 (attnch1ng Johnnte L Roberts ime

Wall St J. " Feb. 1 1993 at 86 (quot1ng M1chae1 Schulhof
v1ce chalnnan Sony U.S.A., stating in an interview that
"[DCR] can expose more Ixsteners to more forms. of music and,
we hope, drive them into stores to buy our product . :
Traditional radio is very 11m1t1ng ) ond Jeffrey A.

Truchtenberg ,
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Stake in Digital Cable Radio, Wall St. 3., Apr. 19, 1994
(quoting James Fifield, president and chief executive of EMI,
"[TIhis is a way for us to help expose people to music that
they might not otherwise hear on regularly formatted
radio”)); DMX Ex. 34 ‘(various articles describing the
Services’ broad ond eclectic programming). Given radic's
“shrinking playlists and the general oversupply of sound
recordings, record companies benefit from exposing new music
through the Services. Tr. 1077 (Simon) (OCR "fills the void"

left by radio); Tr. 2248 (Wildnan).

‘111, RIAA presented no evidence to demonstrate that
patronage of the Services actually results in a net
displacement of record and (D sales. RIAA's Chdirman and CEO,
and RIAA's chief recording industry witness were unaware of
dny such evidence. See Tr. 215-16 (Berman); Tr. 320

(Horowitz). a :

11Z2. Rather, there is evidence that subscribers
frequently purchase new music precisely because they heard it
on one of the Services. Simon W.D.T.. at 1; Rubinstein
W.D.7.. at 34 (noting that DMX “has received many. - '
testimonials and listener comments indicating that DMX
subscribers purchased recordings by artists that they first
heard on DMX™);.Tr. 1442 (Rubinstein); Tr. 1493-96
(Funkhouser) (discussing how Muzak reports airplay to
multiple recording industry services); DMX Ex. 33 (Rebecca
Day, Ne Static At A11: Digital Music Express (DMXD, Stereo

" ‘Review, Ju{y,51995, ct~24;,;5;(ﬁEW]hdtnrealiy'gétS;me'in-A.
trouble is buying all the D's I decide I can't live without -
after getting a taste of them on DMX.")); DMX Ex. 34 (various
articles). Almost 40% of DCR's listeners report hearing o
new type of music they had never heard before subscribing.
Simon W.D.T.. at 1. Record companies themselves understand
the Services' promotional value, since they provide
complementary copies of their product to help promote album
sales. See, g.0., Rubinstein W.D.T.. at 32 Choting that all
the major lobels and many sigmificant independent labels now
provide DMX with free “promotional use only” sound ,
recordings); Tr. 1291 (Rubinstein); DMX Ex. 31 (list of
record companies that regularly provide promotional
recordings to DMX); Tr. 1182-83, 1201 (Talley) {noting that
record companies provided Digital Planet with promotional CDs

.
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and encouraged airplay of the1r sound record1ngs). 'RIAA
failed to dlspute this test1mony

113 In addltlon unlike radto, the Servxces provide
the llstener with conVenIent and extensive. Informatlun about
every song. "Over 9e% of - [BCR 57 domestic residential
listeners have immediate on-scréen access to the title,

‘artist and label of the selection playtng on-each channel "
iDel Beccaro w R. T. ot 3;. see also Tr 1101 (Slmon)

i 114 The Servxces are emther now offerxng or have plans

" to soon offer their listeners the ability to buy the
prerecordings of the misic they hear. Tr. 2289-95 (Del.

Beccaro). The Music Choice Store has sold "well over fifteen

- hundred (D8 a month since [1t] started . . . in formats from
Pop to6 Native Amerlcan, Classical to Rhythm and Blues.” Del
" Bececaro W.R.T..at 4. The Music Choice Store. has been selling

u gredter percentuge. of music. that is not "hits" or "the

| stuff thot other outlets like record stores or. record clubs”
sell, Tr. 7289 90, (Del Beccaro) ‘“The Music Chotce Store

sells "a lot more product that is catalog product older
product, or a lot more product that is nxche.format types
thot you wouldn' t hear on r'adlo IgL_» _

115. These new offer1ngs w111 enhance the convenience
of purchasing and "undoubtedly open .new markets for the

- recordlng 1ndustry, [brlnging] new mu51c ‘to- un ever expanding
~_aud1ence Del Beccaro W.R. T at 4. S

© 16, In addltmen, the DMX’Internet Webstte prov1des
information to internet users:about conposers and: artists,

to check out' hundreds of Intérnet sites to learn more about
artists and their music, where to. buy partlcular recordings,
and even to buy recordlngs on-ling via 800 telephone numbers,
Troxel W.R.T. 11-12; Tr, 2562-64 (Troxel) Music Ch01ce al'so

has o Web51te Massarsky W. D T.

40,
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117. The Services have made o strong case that a rate
set too high will result in one or all of them leaving this
new industry. The Panel finds that nothing could have more
of -a disruptive impact on this competitive market structure.

‘118, While some cable television networks have attained
substant101 profitability; to date, such profitability has
eluded the Services. Digital Planet for example, started

broadeasting its digital music subscr1pt10n service in April,

1991, and was discontinued in August, 1992. Tdlley W.D.T. ot
2 Tr. 1174-75 (Talley). Digital Planet was. unsuccessful in
obtu1n1ng key distribution: affiliations with cable companies

-and could not raise sufficient funds for the advertising and

marketing necessary to develop-a subscriber base. Talley
W.D.T.. at 5-6; Tr. 1180-81 (Talley), Rubinstein W.D.T.. at

- 13; Tr. 1471 (Funkhouser) See also Y 99-109. A rate set too
,htgh could easily drive one or all of the Services out of

this. business. = See also Tr. 2553-54 (Troxel); Troxel W.R.T.

b, 5-6; DMX Ex. 49(b). - Tr. 2553-55 (Troxel) (explaxning
‘that "if we don't démonstrate perfocmunce as you would in a

normal operating company, I -don't have high hopes that

“[investors] would continue to try to fund and invest: [in] our

residential bu51ness"), Rubinstein W.D.T. at 29; Tr.
1486,1471 (Funkhouser) (characterleng new d1g1ta1 music
servxces as s’crugg‘lmg") :

119. The total receipts for fhé-year 1996 for all three

Services in U.S. residential sales was $39.5 million. RIAA
Ex. 22. A royalty fee of 41.5% would increase the recording
‘industry annual receipts by $8,092,250 or 6.06% of their

- gross revenues of 12.5 billion dollars (See RIAA Ex. 22.) At
‘the same time, the financially ailing Services would be

pushed deeper into debt. Some of the effects of the 41 5%

rote are as follows:

_ a. Based on DCR projections, DCR would n&ed to raise $23
million of additional capital to fund a 41% performance rate
until the Service can reach g break-even. Tr. 1953-54 '

(McCarthy). DCR, as noted edrlier, earned $5.5 mlllion in

1996.

41
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- 123. In prior roycﬂ.ty adjustment proceedings, the €RT and
CARPs have utilized a consistent. approach to rate-sett1ng
They locked 1n1txdlly at SpeCIfxc "benchmarks" -- rates
negotiated in analogous market ‘transactions. They' then
analyzed those benchmarks in light of ‘the appllcable statutory
criteria and record evxdence to determxne a reasonable royalty
rate.? : :

124. RIAA and the Serv1ces seem to agree that the best
proxy for reasonable compensation is to ldok ‘to marketplace
rates. The fundomental dispute between the parties’
positions is which marketplace serves as ‘the proper point of
reference. Services Reply poge 1. It must also be noted that
puirsuant to DPRSRA, reasonable compensatton is not synonymous
with falr market. rate. Rather DPRSRA- requires such rate to
be balanced with other Factors See. ﬂZ through 19, suprg,

125, The parties do agree that” the rate should be based on
gross revenues. In addition, they agree that the Panel should
adopt the same definition of "gross revenues” that is contained
in DMX's current residentiol agreement with BMI. See DMX Ex.

26 ot 4-5. RIAA Proposed Flndxngs and Ccnclusxons ? SS

: Serv1ces Reply 1} 51,

. 126. RIAA has: presented the Panel thh two separate ;

studles that show the: Ilcense fees paid by cable telev151on
networks to acquire ‘their programming. One study was -

prepared by Paul Kagan Associates (“Kagan™), o media research

- company that routinely tracks and publishes financial data

from the med1a and entertatnment industries, including cable

7 This approach was. recently f'ouowed by the CARP that adjusted the
Section 119 royalty rotes.. .See Report of the Ponel in Docket No. 96-3
CARP-SRA, slip op. at 31 °(Aug. 28, 1997) (“Sectman 119 Rote

: Determxnatwn") See also Ad)ustment of the Royulty Rote for.
,Coin-Operated Phonorecord Players, 46 Fed Rey. 884, 888-89 C1981),

v. ERL, 676 F. Zd 1144 (7th

aff'd; :
Cir.), gart. d:nl:d 459°U.5. 987 (1982) (AMDA v. CRDD; Adjustment of

the Royalty Rate for Cable Systems, 47 Fed. Reg. 52146 (1982) (RIAA Ex.
12RX), off'd ?24 F.2d 176, 183, 185-87 (D C. Cir. 1983).

43



networks. Tr. 571-73, 579 (Gerbrandt); see RIAA Ex. 14. The

other study (which was based on the first study) was prepared

by Wilkofsky Gruen Associates ((WGA), an economic consulting
firm thot specializes in the media and entertainment
industries. Tr. 674-89, 761 (Wilkofsky); see RIAA Ex. 15,

(1) Kdgan Study.

127, The Kagan study examined.a_substpntiql amount of
data concerning the revenuésnand;ptogrgmn{ng'ekpenSQS'bf
coble television networks during the period 1985-96. Based.
upon an analysis of thasevdatq-(which,ngfleCted 1literally
thousands of free market negotiations totaling approximately
£15 billion (O0r. 621 (Gerbrandt)), the Kagan. Study concluded:

cable/DBS network which ocquires dll or
essentially all of its programming from
outside sources will spend, on average,

- approximately 40% of its gross revendes in
program licensing fees alone.. .

RIAA Ex. 14 at 7; see Tr. 606 (Gerbrandt). The 40 percent
figure consists of license fees to all copyright oWners with

which the cable television networks negotidte for their

‘programming, ingluding copvright owpers of musical works.

Tr. 639 (Gerbrandt).
178. Attached to the,Kagan_Sﬁudy are underlying datan

wables that show the revenues Qﬂd-PFOQFmﬂﬁing»expenses of 31

- basic cable~television-networks. For example, the Kagan

tables show that Country Music Television's (CMT) total net
revenues for each of the years 1985-89 ranged from $1.2
million to $20.4 million (amounts comparable to the combined
Services' gross revenues), See note 7 suprd. Sée RIAA Ex. 14

ot A3. The tobles also show that T's programming expenses

‘ranged from 11.8 percent to 53.1 percent of those pevenues in

any given year. Id. at Al., MIV also ranged from 36.6% to

. 25.2% from 1985 to 1996. Similar data containing other

networks are included in the Kagan tables. See also DCR EX.
10X (providing additional cable network financial dato
underlying the Kagan analysis).
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. 128, The Kagan Study clso shows that it is not unusual

for @ new coble television network to pay more than 108
percent of its revenues in program expenses. Tr. 687

(Gerbrandt). The reason for this is that o new network must
prov1de qualzty ‘programiing from the very begxnning of its
service in order to be valusble to a cable or DES operator.

Id. In arriving at the average cost, The Kagan study includes

these start-up years, thus 1nflat1ng the flnal number

(2) ﬂﬁA.ﬁtudx

136. The WGA study claxms that the amcunt ‘of ltcense
fees that Services would pay ‘in free market negotiatlons
(i.e., absent Lompulsory licensing) is equal to ‘the weighted
ovgrage of the programming costs of selected cable television

-~ networks. RIAA Ex. 15 at 1, WllkOfsky, the expert for the
. study, claimed dn analogy to cable movie networks was
' appropriate because the. "pr1c1ng charactertsttcs and

dynamics" of cable movie networks were "comparable” to those
of ‘the digital audio serv1ces Wilkofsky W.D.T.. at 3 '
(submitted os RIAA Ex. 15). Wilkofsky based this conclusmn
on the basis of three charactermstlcs of ‘cable movie
services: they lack comtercials; they generate. revenues
through subscriber fees: and they generdally purchase
programuing from third partigs. Tr. 697 (Wilkofsky).

- Further, both Studies cloimed the reasen for the comparison
. was thct the Services compete.w1th other caoble television

networks -~ not only for carrioge by cable and DBS. systems

~ but also for consumer time and dlscret1onary 1ncome See

e.d., RIAA Ex. 136 (DMX IBK) at 15

. 131 The WGA study concluded that since selected . "
television networks pay a welghted avemge of 41 S per-c:ent of

their revenues for programiing that they dcgquire from outside

sources (Tr. 728-21 (Wilkofsky); RIAA Ex. 15 at 9-11, -18-19),
the Services should pay the same. amount. (RIAA Ex. 15 at 3,

14)

(3) RIAA's cable movie ngtﬂork analogy ignores
fundamnntal dxfferences between cable movie
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132. RIAA's approach 15, wholly inappropriate for g
number of reasons. RIA failed to introduce any evidence
demonstrating that the demand and Cost characteristics of
digital audio services and cable movies are alike. WOOdburj
W.R.T. at 2-3.

(a) Nat techn1callv comnetltors on_the same_
shelf but. even 1f the gnology is still

133 “The Serv1ces d1d present evidence, hawever,
demonstratxng that they do not "compete For agccess to analog
coble channels in the same manner as cable: mavie networks.®
The Services use port1ons of spectrum that dre. not suitable
for video. Tr. 1252-53 (Rubtnste1n), Tr. 1476 (Funkhouser);

| “Tr. 1177 (Talley).

134. Many products are d1str1buted to consumers through

~ the same distribution channel, but are not necessarily

expected to have similar demand and cost. structures.

~ Woodbury W.R.T. at 2. Products sold to consumers through

grocery stores, For. example, . compete for shelf space in the
store, but there 1is°no.reason to expect that the cost ‘
components of different products (e.9., cookies dnd ketchup)

are- the same.  See idii Tr. 2671-72 (Woodbury). ~Artificially
applying expense ratios from orie product. to. another to

determine on approprigte level simply mokes no sense. Id,

135. RIAA failed to show why - HBO -or AMC -~ or any of
the cable movie networks chosen by RIAA -- were the right
cable movie networks to use for purposes of comparison to the

_ Serv1ce5 To. the extent that the Services compete for shelf

~ space on cable systems, there is riothing in the record

' indicating that they compete with HBO or AMC., Tr. 828-29 ‘

| (Wilkofsky). See also Tr. 788-B9 (Wilkofsky) (describing how

- ‘the cable operator decxdes whether the Services should be
given the channel space rather than the Internatxonal Food

Network)

8#ilkofsky ndmitted that his anolysis would not help the Panel determine
a litense fee for any non-cable delwered music service. -Tr. 797-98,
801 (Wilkofsky). This is a significant concession given that DMX and
Music Choice ore only partly delwered by cable. and-Muzak is not
delivered by cable ot all.

46




RESTRICTED:
-Contains Protected Materials
Subject to Protective’ Order
. In Copyright: Office
Dreleat No. 2ODO~9 CARP DTRA 1&2

(b) Economic vqlue of Exc1u51v1tv RPnders the
' analoav 1naonrourlate

136. Motion p1ctures and sound record1ngs are exploited
in dlfferent ways. Until the mid-1980s,. motion pictures were
exploited only in thedtrical release and ‘th performonces on
broadcast -or cable television. Following the acceptance. by
~the motion picture industry of the videocassette recorder,
motion plctures began to be sold to the public, Still, the
. sale of movies on tapes or laser discs or DVD generally comes

fseveral months after the theatrical release of ‘the movie has
been fully exhausted.. The theatrical release hlstortcally
has ‘been’ g primary source of income for motion pictures and
- Was not xntended to be a promotional vehicle for sales of

- videocassettes. Rosénthal W.R.T. at 12-13; Tr. 151-52

: (Berman) ' o . o o

i 13? Thxs "w1ndow1ng process"_nlloms motion picture
_,copyrlght owners o extrdct "as much money as they can” from

- - different ¢lasses of consumers. Tr. 2673 (Woodbury)

Through - the. W1ndow1ng process, movie studios release movies
sequentlally, 50 that' '

Those consumers that value seeing the
movie sooner rather than later will pay o
higher price than other consumers. By
¢ontrolling the t1m1ng of a movie's.
release to the various. w1ndows, movie
studios will attempt ‘to. extract as much
revenue as the various time-sensitive
classes of consumers are w1111ng and able

. -to pcxy

_Woodbury W. R T.:at 3—4 Hence, comparing movie license faes,
which reflect the value. of exclusivity, to sound recording -
performance fees, which will not convey exclusivity, would be
misteading: Id. See also Tr. 2674 (Woodbury) (net being
-able to purchdse exc1u51v1ty Will drive down the price of the
license). :

138. Copyright purchasers will value exclusivity for a
number of reasons Exclusxv1ty allows a programmer to define
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its identity in the marketplace. Sehring W.R.T. at 4. 1In
addition, exclus1v1ty facilitotes promotion and- marketlng and
‘aterts consumers to the attractiveness. of the offered
service. Id. Exc1u51v1ty also enhances the diversity of
ava1lable programming. Id* at 5.

139. RIAA's rel1ance on cable movie networks generally
and AMC particulorly is mlsplaced 9 "Exclusive distribution
rights are the ‘touchstone” of movie program acqu1s1t1an Id.
at 3. Thus, AMC "would pay substantially less in license
fees” absent the guarantee of exclusivity. Id. See also OCR
Ex, 8X (COmplatnt Americon Movie Classics Co. v. Turper
' nt Co., No.. 95 C1v 4591 ¢s. B N.Y., filed June 19,

1995)).

v 14@ The: Fundannntal value of - exc1u51v1ty has. ‘been
recognized by the Federal Cmnnunxcattons Commission and the
Copyright Office in the course of numerous proceedings
dealing with copyright licensing, Until 1980, the Federal
Communications Commission required local cable systems to-
"black out” programs on a distant broadcast signal that also
appeared on a local broadcast statton, if the local

9As David Sehring testtfxed
Exclusive licensing is the parumount
'strotegy .of AMCC's business model and
extremely: 1mportant to our success in the
highly competitive video marketplace
AMCC pays to have the exclusive
television rights to motion pictures over
every other cable and broddcast
television: station, The RIAA and its
~economic witness. are- dedd. wrong to cloim
that the value of exc1u51v1ty for
performing motion pictures on cable
television can be tgnored By importing
intact the vdlue of our purchases of
promotable and exclusive movie product,
the RIAA has written off. the most basic
and fhndamental aspect of the market
itself. :
Sehring X.R.T.. at 2. _ a8
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broadcaster so requested.10  When these rules were repealed
in 1980,11 the Copyright Royalty Tribunal raised the fees for
compuIsory licenses paid to program owners in order to
comDEnsate copyright owners for the loss of their “exclusive"
licensing obility.12. When the FCC reimposed the syndicated
exclusxvxty rules, it recogntzed the Fundamental value of
exclusivity in the markétplace.13 :

141. RIAA 1tse1F testified that it sought +to obtain an

“exclusivity window” in the 1995 -Act, but failed to convince
(ongress to do so. Rosen W.D.T. at 9; Tr. 250-51 (Rosen) .,
Moreover, RIAA'S recordxng 1ndustry witness testified that
exclusw1ty plays an 1mportant role in determlmng the omount
that o record company receives for licensing music videos.
Tr. 326, 328 (Horowitz). Thus, RIAA understands the value of
exclu51v1ty Since there is no comparable "window™
protection in music distribution, RIAA*s reliance on
estimated coble movie llcense fee expenditures must be
further' discounted. _

142. Notw1thstand1ng, RIAA's ch1eF economic witness

- failed to account for the importance of exclusivity,

test1fy1ng that it would not matter t6 ¢ cable movie service.
Tr. 761-62 (Wilkofsky) (the value of éxc1u51v1ty is "not a
significant part of the dollars” and “de minimis").

Wilkofsky "did not adjust” for exclus1v1ty in his
calculotions. Tr. 770 (Wilkofsky), By 1gnor1ng the value of

- exclusivity, RIAA grossly misstated the value of program .

acquisition costs 1n 1t5 analogy See generally Sehring

and Inauiﬁv

unltv Antenna Televxston <vs

‘gmmm 36 F.C.C. 5 141, mnnm:d T FCCoa a8 C1972).

1o o the Matter of Cable Televicion. Svndicctnd Preqrqm_ﬁzgluglyl‘;.

' Rules, Report & Order, 79 F.C.C.2d 663 (1980).

12 dgg_Ad1ustment QF the Rovaltv Rate for. Cnblc Systems ngeral
- ) Yation Istry, 47 Fed.

Reg 52 146'(Nov 19, 1982)

13 I re Amendment of Pnrts 73 and 76 of the Cqmm1xxlnn“5_ﬂulg§

Relating o Proargm Ex b ang Broadeast - Ind

F. €.C R. 5299 5310 Y 66 (1988) (recetved 1n ev1dence as DCR Ex.. QX)
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W.R.T. RIAA's failure to accourt for exclusivity in movie
11cens1ng demonstrates the complete irrelevance of the cable
movie analogy.

(c) Bgsig Difference in Consumer Usage

143, Consumer usage charactermstmcs reflect thxs
difference in the value of exc1u51v1ty Generally, consumers_
listen to music while engaged in other dactivities. WGtchlng

g -motion p1cture engages both ‘the visual ond audttory senses;

and -consumers generally must pay close attention to the movia
as thelr primary act1v1ty Watchlng a motion plcture ‘once or
perhaps twice often exhausts consumer interest in a motion
picture, whereos hearlng a-sound recording once or twice can
stimulate consumer interest in buying the recordmng

Rosenthal W.R.T. at'13; Tr. 1251 (Rubmsteln)

(d) The: Relqtlve D!FFehgnces 1n thelr Volug

144, In conﬁbdst to the windowing pfocess for movies,

- records historically hove been exploited almost exclusively

by sales. To stimylate those sales, sound recordings almost
always are made available for airplay simultaneously with
their release for sale in stores, so that the airplay serves
as a means to promote the soles. oF the recordings and not as
a means of generating an independent income stream.
Rosenthal W.R.T. at 13. Another difference rendering the
analogy 1nva11d 1s that motion.pictures on cassette or disc
can be rented, with no revenue flowing back to the movie

‘company after the sale. Sound recording copyright owners

have the legal right to prevent rental of sound recordings,
which forces ‘the consumer to purchase the recordIng to hear
it in its entirety Rosenthal W.R. T at 13, -

145. In additlon RIAA complétely 1gnored the fact that -
"the promotional value of airplay in the sale of records and
(Ds is likely to be far more significant than that for movies
appearing on cable networks." . Woodbury W.R.T. at 5. Movie
studios "actively restrict or limit the availability of their

movies" through the use of the windowing process. Tr. 2677
~(Woodbury) Recording compcn1es on the other hand, try to

50



 RESTRICTED:
Contains ProtectedMaterials -
Subject to Protective Onder
In Copytight Office
”‘*rwt No. 20“ 9 CARP DTRA 182

seek the greatest possible expasure for their music. . Tr.
2678 (Woodbury). That distinction points out that "the

promotional value of getting songs [widely dlstrlbuted]
15 a very valuable cmnnodlty for the recording 1ndustry as

compared to movies, where in fdct just the opposite is true."
. 2678 (Woodbury) Agcgng Rosenthal W.R.T. at 12- 13

(4> Even 1F one acceoted RIAA S analoav the

146. There are sxgntficant deF1c1enc1es in the WGA
Study's methodology and underlyxng data. For example, the
WGA Study multiplied the estimated amotint that AMC, Bravo,
and TCM Chasic services) pay . for ‘programming. times the ratio
WGA believed that premium Services spend on movies. Tr. 715-
16 Clekofsky) WGA did not utilize the penetration rates of

- ony of the. services -(ardio or video) that it compared: to

adjust these expendtture amounts Tr '805-06 (Wllkofsky}
WGA did not adjust the premium channel expenditure ratio
before applying it to basic channel expend1tures Tr, ?lS 16

(Wllkofsky)

147. WGA relied upon inflated. data, resylting in an
nrt1f1c1ally high licerise fee projection. The data excluded
music-intensive cablé channels (e.g., MTV, VH- 1, and TNN)
with low license fees in favor of cable movie channels with
high license fees. WGA failed to. perform-any sort of
analys1s to confirm whether its admittedly "h1gh“ Ilcense fee
was: reosonable. Tr. 802 (thkofkky) L :

148. Most 1mportant1y, there isn’ ta cons1stent cable
cost for progrannlng - Cable doesn't negettate g rate’ based
on its gross income. Rather, it negotiotes for programs. on .
individual or block basis for a set period of rurs or numbes
of years. (Sehring) The rates vary so widely as to: make an’
average, even a weighted average, -unusedble, - There is.a

~tremendous disparity of rates whether -comparing the var1ous

networks in a particular year (RIAA Ex. 14 at: ‘ALY or.
reviewing the same netWOrk over the eleven years of the chart

(RIAA Ex. 14 at A3).
(5), RIAA Totally failed to Reduce Claim by Music
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149. Although the 41, S% averages utilized by both
Studies include the .cost of music works, néither study
subtracted that amount from the amount it believed the
Services should pay for the performance rights, This is.

-especxally egregious as RIAA claims the rate the Services pay

is ot least 1€% for mu51c ‘works. RIAA" s Reply Brief § 111,

159. In l1ght of these major deflcmenc1es in the WGA
study, there is no basis upon-which to credit the end product
of WGA's analysis (an ar:ificially high 41:5% license rate),

cop Wllkofsky s conclusion that the. Services likewise would

pay this 41. S% rate to record companles in a free market.

151, As part of thexr dlrect cases, the Services
sponsored’ the testimony of John R. ondbuny, Ph,D., who
testified that a competitive market for digital sound

.record1ng performance rights would produce outcomes along a

range of possibilities. .Br. Woodbury then demonstrated that

d ‘competitive market rate consistent with the object1ves of

thé 1995 Act would be "closer to the lower rather than the

higher end of the competxt1ve range. " Woodbury W.D.T. at 7.

Several factors welghed 1nto this analys1s.

152, DOr. WOodbury c0ns1dered that the recording industry

S €4 relat1ve1y competitive under the stondards utilized by the:
Department. of Justice and the: Federal Trade Commission. '

1d.1¥ The market price for’ performance rights is "likely to

be substantially less than the monopoly level, absent any

‘factors that would facilitote. chIUSton among the recording

compan1es Id. at 8.15

~1"' u.s. Department of’ Justice and. Federal Trnde Commission Horizontal

Merger Guidelines (1992); repmnted in-4 Trade Reg. ‘Rep. €CCH) ¥ 13,104.

15 The Act provides an exemption for copyrtght owners to negotiate

collectively, but this. does not obviate Or. -¥oodbury's empirical
conclusmn as buttressed by the economics underlylng the federal
agéniies’ merger guidelines.

s
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153. Dr. Woodbury testified that the hlgh promotzonal
value of airplay would encourage record companies to "reduce
performance fees [in order] to encourage the playing of their
songs." Woodbury W.D.T. at 8. The record Shows that the
business model for the recordlng industry relies upon
exposure to stimulate sales. Tr. 154 (Berman); Tr. 1289-91
(Rubmstem), Tr. 335-37, 343, 345 (Horowitz); Tr. 2220
(Wlldman)

(2) Radlo

154. Each of the Services believes that radio is its
most significant competition (Tr. 2289 (Del Beccaro);
Rubinstein W.D.T. at 35-36; Tr. 1491-92 (Funkhouser*)),
although some of their SEC fillngs also-note: that they

,compete with. cable television programs for consumer dollars
- and time. (RIAA Ex. 136G (DMX 1996 Form 18K) at 15.) Congress
~ clearly con51dered ‘the. comparison and decided that the
‘.Servmces were to pay a fee for performance Therefore any

comparison with rddio to determine that -Services should pay
znothlng or riear nothing is unnecessany .

155.. DCR's partnership agreement contains a sound’

- recording performance license.  See DCR EXs. 7, 8, and 15.

- See also Del Beccaro W.D.T. at 8-9. ThtS'llcense, negotiated

- betwaen DCR's record company and cable 1ndustry partners, '
- provides the Panel with g useful benchmark in this -
v‘proceedlng Woodbury W D.T. at 12 .

: 156 A sound record1ng performance rLght d1d not exist
when DCR’s-license was negoticted. However, the significance
of the license is not that it "creates” a sound récording
performance right. Instead, through the 11cense, DCR “"sold"
to-its record company partners the recognition they sought
"thot the right existed For a parttcular rate.” Tr, 2777
(Woodbury). ,

157. Performers and record producers had been arguing
for years thot the copymght law should be amended to include
a performance r1ght " Tr. 2099 (V1d1ch) Leg1slatton had '
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been introduced as recently‘as 1981 and 1991. Del Beccaro
W.D.T. at 8. Indeed, the Copyrlght Office had recommended

“amendment of the 1976 Lopyright Act to extend-a public

performance right to sound recordings” less than four months
before DCR commenced negotiations with the record

companies. 16

158. At that time, DCR was experiéncing severe
financial pressures. Del Beccard W.D.T. at 8. Management
believed that it was absolutely essential to sign on at least
one record company partner., Id,. However, every record
company DCR approached was "adeamant about - obtainlng a sound
recording performance license as part of apy deal.”  Id,

DCR's partners were skeptmal about such .an’ arrangement Id.
at 9.

159. EVentually, Sony ard Warner Mu51c Group commenced

»negot1atxons with DCR and, separately, with DMX. In their

negotiations, both record companies insisted on the license
as. part of cony-dedal. Del Beccaro W.D.T. at 9; Tr. 8§74 (Del

" Beccaro) (noting that the record companies made clear

throughout the course of the negotiations that "there was no

.deal without a copyright deal") ‘Rubinstein W.D.T. at 37; Tr.

1294-96 (Rubinstein) (“we knew that part of the price of
doing the deal was a licensing agreement that under current
law we were not obllgated to do or pay")

160, Soon after the negottatxons caﬁuenced with DCR
Sony and Warner prov1ded David Del Beccarc with deal potnts
and o proposal entitled “Grant of Performance Right." DCR
Ex. 1RX ("Deal Points"); DCR Ex. 2RX ("performance rights
proposal™). The deal points did not mention five free years
of service to Time Warner Cable. Tr. 2136 (Vidich). '
performance rights proposal "granted] DR a non- exclusxve
blanket license to perform publicly all sound recordings
controlled” by Sony and War'ner* Music.  DCR Ex. 2RX,

54

16 Regmster of Copyrights. Copyright Implxcutwns of Digital Audio
Transmissions Services, ‘ot 160 (Oct. 1991) ("1991 Copyright Qffice

‘Report”). DCR had pdrtlcumted m that proceedmg, as hod RIAA on

haknlt ~f tha rarsrAT A .....J Vo ey
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161. Shortly into the negotiations with DCR Sony and
Warner broke off the talks and began negotigting w1th DMX.
The two compenies submitted to DMX a proposed sound recording
performance license that would be an express condition of any
deal. Rubinstein W.D.T. at 37-38; Tr, 1295-97 (Rubinstein).
The license contained a royalty rate of 2% of DMX'% revenues
multiplied by the percentage of recordlngs performed by DMX
that were controlled by those companies. Rubinstein W.D.T.

at 37. The proposed license was for a 25-year term. Id,. at

38. DMX was never told by.anyone. on behalf of Time-Warner or
Sony Music that the rate was anything other than-a fair rate
for the performance right. Rubinstein W.D.T. at 37; Tr. 1297

»CRublnstetn}

162. An agreement with DMX was not sxgned however.
Still eager for a deal, DCR called Sony and Warner. Del
Béccaro W.D.T. at 9. Tb remain competitive with. the DMX
offer, DCR agreed to give Time-Warner. Cable five free years
of service. Id,; Tr. 946-48 (Del Beccaro) In addition, DCR
agreed to amend the ' Effect" clause in the Ixcense to read
that: ‘

executmon of thts Agreement [does not canstltute] an
acknawledgment . that United: States’ law, gs of the
2 ent; requires the obtaining of a
11cense or the payment of a fee or royalty to perform
sound recordlngs publicly. Notwithstanding the
forego1ng, DCR 15 enter1ng 1nto this Agreement as ogpe

DCR Ex. 7 (emphas1s odded) ~ This language was substantially

more limited in scope than the languaoge originally proposed
by DCR. The parties further negotiated the performance

rights fee, eventually arriving at 2% of gross revenues,

allocated on the b0515 of DCR s playlist. - Tr. 2123- ~24

(Vidich).

163. The recording companies insisted that the DCR
license agreement provide (1) thot the two percent rate would
be superseded if Congress established a péerformance right in
sound recordings and (2) for a most fovored nations clause
which would give all parties the right to receive the benefit
of u more favorable rate. DCR Ex. 7, 8 & 1S at § 9

5

in
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164. In January, 1993, Sony and Warner invested in DCR.
As part of the deal, each récord company granted DCR a
license to perform its recordings. - See DCR Exs, 7, 8. 1In
April, 1994, EMI joined the partnership under substantially
similar terms. See DCR Ex. 15. '

165. When the deal was eventually announced, Sony and
Warner trumpeted theé fact that DCR "entered into o licensing
agreement for use of their repertoire" and that the agreement
called for DCR to support a. performance rights royalty on
saund recordings. Seg DCR Ex.. 27 (Paul Verna, Time Warne

Sony, Billboard, Feb. 6, 1995, at 1). These statements were
authorized by Warner, according to its chief negotiator. Tr.
2127 (Vidich). It is clear, therefore, that the license
agreement had “substantial precedential velue to Warner and
Sony." Weodbury W.D.T. at 15-16. Accord Woodbury W.R.T. at
18. . : o

166." Since the negotiatéd7hathWQs 2% for only 60% of
the record industry the logical coficlusion of that argument
1s that the rate should be 3.3% for 100% of the market, That

3.3% is not quite a perfect comparison for the section 11

fee os it is unclear what portion if any would go to the
performers. While there was nothing in the documentation to
delineate what portion if any, would go -to the performers,
some performers’ contracts may have made. them entitled to a
portion of the fee. Based on the foregeing, the Panel finds
that a pure doubling of the 3.3% to 6.6% would be
tnappropriate. ' However the Panel finds that this freely
negotiated rate does set a reasonabile range between 3.3% to
6.6%. : o : o

<. Music Works Rafes.Peride Q'Market”quce

 167. Given the pending ASCAP litigation, thé_foyhlfy'
fees that the Services will ultimately pay for performing
musical works during the period 1996-2001 cannot be

determined precisely at this time. However, several facts,

as discussed above, suggest that the total payments will be
between 5 and 10 percent of the Services' "gross revenues” --

56
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A) Music performance license rates paid by radio
stations to BMI and ASCAP combined are. approximately
3,2%-9f.5tatiqn'névenugs;,and*paymgntsytdisESAg'are
also within the low single digit range.  Rosenthal
W.R.T. at 3; Tr. 1705 (Rosenthal); Tr. 1646, 1669-70 .
(Massarsky). "Commercial: radio thus pays approximately

- 4% for a blapket music wqus.licénsegx

B) ASCAP's'small percentage. rate from ‘commerical radio
stations generates over 108 million dollars a year.
Tr. 1694.(quSa#Sky);{:ASCAP;tgkesfthg.gositicdfthqt
the larger the revenue base the smaller the percentage
they are willing to toke. : Since the Services have @
smaller revenue base, ASCAP, as well as the other
music works providers will look for a higher.
percentage. Tr. 1694-95 (Massarsky). '

© DMX hos negotiated an agreement with BMI requiring
4a 4 percent " of gross license fee during the period
October 1, 1996 through: September 1993. Tr. 1652
(Massarsky). . o : _

D) DCR- is also paying BMI 4 percent of gross as an
interim license fee. Tr, 1653 (Mossarsky).

E) ASCAP-Ii?Ensé?féeSfdﬁé.géhghﬁlly greater than, but
at least no less than, BMI license fees, 17 Tr. 1648-69
(Massarsky). S - .

F) Based upon DMX's negotiated agreement with SESAC,
the SESAC payments will account for- approximately one

percent of the Services' revenues.,.

~ 17%he Services have not negotiated ony final agreemient with ASCAP,

Rather, along with other ‘cable networks, they are currently. paying an
interim fee set in. 1989 while awaiting a-decision by the ASCAP ‘rate
¢ourt in the Southern District of New York. Tr. 1029 (McCdarthy). The
interim fee is IS5 cents per subscriber per year. -Tr. 1423 (Robinstein);
see RIAA Ex. 3RX. The somé 15 cent fee is charged- regardless of whether
the subscriber receives the Service as o premium channel or as part of a
basic tier. Tr. 1424 (Rubinstein). . S

sy
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G) Thus the Services. may pay on the high range
approximately 10% (BMI 4% ASCAP 4- 5%, and SESAC 1%)

_ '_5_& Rosenthdl W.R.T: at 3; Tr. 1646-67 CMassarsky) Tr. 1668~
70 (Rosenthal), Tr. 2415 (Troutman) DMX Fxs. 24-27 (DMX
_ lxcense ogreements w1th ASCAP, BMI and SESAC) ' :

168. The Servxces argument that the 114 fee should be

compared individually to the BMI, ASCAP and SESAC rates does

not withstand analysis. BMI, ASCAP ond SESAC can be viewed

'collecttvely as collect1ng money for all the songwriters and

publishers.  Their fees, as calculated here, are a percentage
of ‘gross revendes, The fees are not limited to income

_id&Signated from certain songs The Servv.ces must deduct that

full cumulotive 5-10 percent against their gross income.

" Since the Section 114 fee is dlso a collective fee, it

becomes a cumulattve number to- use for ccmpartson

169, There was 1nsuFF1c1ent and"conf11ct1ng evidence to
make a détermination that the performers and record companies
deserve a larger percentnge from the Services than granted to

- the music works. They. are both parénts of the music.

176, The Panel is r'eqmr'ed to set Itcense terms as well
as a royalty rate pursuant to 17 U.5.C. §114(F)(2). See also
RIAA Ex. 8B (S. Rep . 184-128) at 38 (" By terms, the . -
Committee means generally such details as how. payments are to
be mode, when, and other accounting matters (such as dre '
prescmbed in Section 115"). License terms are nesded to

assure that the- license . fee established by the Panel is

properly calculated, paid and vemﬁable The license terms
should specxfy , : _ :

A, Amtmmt-m fee;

B. The tlmng of hcense fee payments 1ncludihg late
fees for unt1me1y payments’;

C. Reporting requirements prescribing the information
to. be provided in, and the timing of, statements of
account to be 5ubm1tted by the Ser'vu:es and
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D.  Provisions requiring the Services to maintain
accurate books and records of the information used
to calculate the license fee, and to permit those
books and records to be aud1ted to gssure that the
appropr1ate fees have been paid,

Leibowitz W.D.T. at 1 and'S: Tr. 1863 1877-80 (Leibowitz),

171. Both RIAA and the: Serv1ces have requested that the

‘Pnnel estoblish a license fee based on a percentage of gross

revenues. In addition, RIAA requests the Panel to set a
mnimum fee based upon a flat rote. In’ support of its
request, RIAA asserts that such minimum fee is necessary:

1. To ensure that the license fee is not
eroded by discounts or credits’ which might occur,
when o Service dedls with a commonly-owned
affiliate or when it sells both residential and
commercial programming to a cable operator or DBS
provider;

2. To oddress néw marketlng strategies
that could undercut the statutory license fee; and

3. To saféguard the value oF sound
recording given the p0551b111ty of . provtdlng
incréased numbers of music channels wlthout
adequate compensatlon

L31bow1tz W.D.T. at 2 Tr. at 1864-66 (Letbothz)

172. The Services oppose any mtnxmum fee. Each of RIAA's
argunents is considered below:.

1. Dlssmms_m_ﬁmdi;ts

173. RIAA's concens that warrant ¢ minimum fee are
best 1llustrated by the situotion involving Time Warner
Cable. "As noted above, DCR. granted Time Worner Cable five

free years. of music programiing as part of a series of

agreements in which Time WOrner Cable and Warner Mus1c made
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a mutti-million dollar investment in DCR. Tp. 891, 957
(Del Beccarc). Time Warner Cable, which accounts for
approximately 4@ percent of all DCR premium subscribers,
pays DCR only about 3@ cents per subscriber per month to
cover license fees owed to ASCAP, BMI and SESAC. = Tr. 891,
919-20 (Del Beccaro); DCR Ex. 48 at 1. This is far less
than. the $2.58 per subscriber per month average wholesale
price that DCR normally receives. Tr. 974-75 (Del

174.. Absent a minimm fee, DCR could argue that its
“gross revenues” for Time Warner Cable's premium service
are only 30 cents per subscriber per month, and that DCR
enly has to pay license fees as a percentage of those -
revenues. See Tr. 2034-37 (McCarthy). This, RIAA argues,
would undermine the statutory license fees to be paid to
record companies, and those paid to artists and performers.

See Tr. 1894-95 (Leibowitz),

175, The prdtection that RIAA is. seeking through o

_minimum fee is, in part; what the performing rights so-

cieties have achieved through marketplace negotiotions
concerning the five years of free service that DCR is
providing to Time Warner Cable. Despite D(R's agreement to
provide Time Warner with free service, DCR still pays BMI,
ASCAP and SESAC license fees for the performance of musical
works. See Tr. 2023-24 (McCarthy). =

. 176.. ThHe Services argue that the DCR deal was an A
aberration, caused by DCR's extreme business duress. Rather,
as Woodbury testified, the Services will seek a profit- -
maximizing rate for their offerings. See Services Proposed

Findings. 162-70.

177. In oddition to the concern about the DCR agreement,
the ‘Panel notes that Music Choice's partners account for more
than 9@ percent. of its cable revenues. Tr. 2068 {(McCarthy).
Moreover, TCI'S recent purchase of DMX also poses the risk of
license arrangements that would not typically be made by
unrelated companies. See Tr. 1496-97, 1929-3¢ (Leibowitz).
Notwithstanding RIAA's concerns, the Services contend and the
Panel agrees that there are strong deterrents to such .
artificial pricing strotegies including: MFN clauses in
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license agreements with unaffiliated entities; likely

detection in the audi?ingvprocess; the inherent need for any
business to maximize income from all sources; and probable

objections from the Services' non-cable system partners and
investors. Serviceés Proposed Findings 163-166. '

2. Mafkefina_StratéaiEE that: Cbuld Undercut the Fee,

178. RIAA also orgues that a minimum fee is needed to
respond to marketing strategies that could undermine the
license fee that the Panel determines reflects the market
vatue of the thirty channels of digital programming now

179, Both Del Beccare and Lon Troxel (president and
chief executivé officer,’ respectively of DMX' and DCR)
the demands of an increasingly competitive market and
emerging technologies, and that performance royalties should
be commensurate with the Services' gross revenues as a
percentage of those revenues. Tr, 2578-80 (Troxel); Tr. 2303
(Del. Beccaro). o

| testified that the Sefvices need pricing flexibility to meet

180. The Panel finds the argument that a minimum license

fee would address new marketing strategies which might
‘undercut the statutory fee to be specious. The statutory fee

is bosed upon the Services® total revenues. The Services
will survive if they can incregse their penetration into new
markets with a basic service rather than a premium product.
Their gross revenues will increase if the combination of new
subscribers times their revenue per subscriber vields an
overall higher gross revenue. If the lower cost basic
service does not grow -as antitiﬁated*byathe,Sérvices, they
will not survive‘iﬂifhé'market-place;.'Clécrly, the increase
in gross revenues will yield higher fees ta RIAA,  If the new
marketing strategies do not work, then both the Services and
RIAA will suffér losses, ‘

3. Ihe Amount of Music Performed,

181 RIAA asserts that a minimm Fee.shou{d’take.ihto
account the amount of music performed by the Services.
: ol '
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182. While some of the Services charge per channel rates-

for some of their services,!9 they also charge flat wholesale
rates. '

183, The Panel finds that RIAA's proposed per chanrel
rates would provide an incentive far the-serYiCESftO;quEhA

fewer channels of music, Tr. 2262, 2268 (Wildman); Tr. 2560-

61 (Troxel), ultimately Feducing the availability of sound:
recordings generdlly and less popular music ‘specifically,

€learly contrary to the ‘objectives of copyright law. o

B. The Timing of License Fee Payments

184, First, the:-Pjaniel- agrees with both RIAA and the

‘Services that any notices and payments required ‘by the CARP'

"should be submitted to a single private entity or government
agency that will distribute the funds to sound recording .

‘copyright holders.” Services Proposed Findings & Conclusions

at 7123, Reply of RIAA.at 7139, Services’ “Terms Submission
at 2; Tr. 1975-76 (McCarthy), The members of the RIAA

Collective represent more than 9@ percent of all legitimate
sound. recordings made in the United States. See v 20, suprg.

RIAA requests that it be named ‘the single entity. The

Services did not object to RIM's request. Accordingly, the

18p1MA s -argument that judicial precedent supports-consideration of the
amqunt .of music used in establishing license fee rdtes is overstated.
RIAA cites lnited Stotes v, ASCAP, Civ. No. 13-95 Mem. gnd Order
(S.D.N.Y. Oct. 12, 1989) for the proposition that.courts will consider

-the amount of music used in setting interim rates. The District Court

explained, however, that the amount -of wusic used is only one factor-it’

will consider in the context.of culculating o market price. o
139 Muzak's wholesale price is based upen 0 per channel charge. Tr. 1415

(Funkhauser); and see RIAA Ex. 19 ot 6, ‘Muzak Affiliation. Agreement with

EchoStar (12/28/95) which specifies a per subscriber nonthly license fee

of $.005 “per music Channel™. .DMX offers 90 chonnels of ‘programming for

o retail charge of $19.80 or $20.00 per month. Tr. 2583-8@ (Troxel), -
This is roughly twice the retail price for DMX's 30' channel premium
service. Tr. 1283 (Rubinstein). Mr, Rubenstein. stated the rationale for
this difference in price is thot OMX-Direct provides. the ‘subseribers

with a greater selection of music. Tr. 2589-99 (Troxel).
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Panel finds that the RIAA Collective shall serve as that
"single private entity."20 S '

- 185. Next, the Panel rejects the Services' proposal that
license fee payments should be made on a quarterly basis, 45
days after the end of the first three gudrters of each yvear
and 60 days after the end of the year. . Services' Terms
Submission at 2-3; Tr. 1975-76 (McCdrthy).2l Rather, it adopts
RIAA's proposal and finds that monthly payments shall be made
on the-twentieth day after the end of each month, commencing
with the month succeeding the month in which the royalty fees
ore set. Leibowitz W.D.T. ot S; Tr. 1881 (Leibowitz). There

aymenits both in:
{al d 1n. the Services’ negotiated
agreements with BMI. = See, g.g., 37 C.F.R, 2@1.19(e)(7)(i)
{mechanical license payments are due on.the twentieth day

~after the end of each manth) and DMX Ex. 26 at.5 (DMX

dgreement with BMI requiring advance monthly payments of
performance fees). A monthly payment schedile is also
supported by DMX's and Muzak's affitiotion dgreemants, which

~require cablé operators and DBS providers to pay the Services

each month. See, e.d.; RIAA EX. 11X at 4 (DMX affiliation

-agreement requiring Primestar to pay DMX 3@ days after the
end of each month); RIAA Ex. 19 at 8 (Muzak affiliation

agreement requiring EchoStar to pay Muzak _wijthi'r‘_i 45 days of

20 The Panel recognizes that in-addition €0 its -responsibility to set reasonable
Tates and termis governing the use.of sound recordings, Section 114(f)(2)
directs the Librarian of Congress to “establish requirements by which
copyright owners may receive reasonable notice of the use of their sound
recordings under this section, and.under which-records of use shall be kept
and'made available by endties performing sound recordings.” 1n response to

-this. provision, the Copyright Office has commenced 2 rulemaking proceeding,

- Docket 96-3, to address the notice.and recordkeeping requirements.
21 The Services seek to iriclude various payment téris in their Proposed
- Conclusions of Law tharhave no support.in the record evidence; were not the

subject of any written.or oral testimony, and are not mentioned or supported
by anything in their Proposed Findings of Fact. These proposed rerms would
establish payment schedules for the RIAA Collective:to:distribute license fees
among featured artists and ponfeaturéd musicians and vocalists. Services
Proposed Findings & Conclusions 1§ 287-89, While there is no-quesdon that -
these featured artlsts and other performers are entitled to 4 stawiory share of
the license fees (17 U.S.C. §114(g)), the Panel has not been presented with any.
testimony or other evidence about an appropriate paymernt schedule for these
individuals. . Furthermore, the issue of the timing of payments from the RIAA
Collective 10 artists and other performers-is nor within the scope of this

proceeding.

63
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Panel finds that the RIAA Collective shall serve as that-
"single private entity."20 o ' =

~185. Next, the Panel rejects the Services' proposal that
license fee payments should be made on a quarterly basis, 45
days after the end of ‘the first three quarters of each year
and 60 days after the end of the year.  Services' Terms
Submission at Z-3; Tr. 1975-76 (McCarthy).2l Rather, it adopts
RIAA's proposal and finds that morithly payments shall be made
on the- twentieth day after the end of eath month, commencing
with the month succeeding the month in which the royalty fees

~are set. Leibowitz W.D.T. at'S; Tr. 1881 (Leibowitz). ' There
~is amle support for requiring morthly paymen:
Copyright Office regulations and in.the Servi

e 4L ervices’ negotiated
agreements with BMI. = See, g.g., 37 C.F.R, 281.19(e)(7)(1)
{mechanical license payments are due on the twentieth day

- after the end of éach manth) and DMX Ex. 26 at. 5 (DMX

agreement with BMI requiring advance monthly payments of
performance fees). A monthly payment schedule is also
supported by DMX's and Muzak's affitiation dgreements, which

‘require cableé operators andDBS providers to pdy ‘the Services

each month. See, £.¢., RIMA Ex. 11X ot 4 (OMX affiliation
agreement requiring Primestar to pay DMX 30 days after the

‘end of each month); RIAA Ex. 19 at '8 (Muzak affiliation

agreement requiring EchoStar to pay Muzak within 45 days of

20 The Panel recognizes that in-addition 10 its-xesponsibility to set reasonable
rates and terms governing the use of sound recordings, Section 114(f)(2)
directs the Librarian of Congress to "establish requirements by which
copyright owners may receive reasonable notice'of the use of their sound
recordings under this secton, and.under which-records of use shall be kept
and'made available by entties performing sound recordings,” Ia response to-

1 :gmmmgjproteeding.

- Docket 96-3, to address the notice.aid recérdkeeping requirements.
- 21 The Services seek to iniclide various payment teris in their Proposed
- Conclusions of Law that-kave no. support.in the record evidence;, were not the

subject of any written or oral tesdmony, and are-not:mentioned or supported
by anything in their Proposed Findings of Fact. These proposed terms would
establish payment schedules for the RIAA Collectve to:distribute license feas
among featured artists and nonfeaturéd musiciansa d vocalists. Services |
Proposed Findings & Conclusions 14 287-89. While there is no quesdon that
hese featured artists and other performers are entitled 1o 4 statutory share of
the license fees (17 US.C. §114(g)), the Panel has not been presented with any
testimony or othrer evidence about an appropriate payment schedule for these
individuals. Furthermore, the issue of the timing of payments from tha RIAA
Collective to artists and other performers is nor within the scope of this
proceeding. T S '
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the end of each month). It is also noted that Section

114’(6(5)(8);,65'the.'DPR-S'A', discussing back payments, speaks
in terms of payment within a month. See also Leibowitz

W.R.T. and Tr. 1881 (Leibowitz).

1. EQQSinﬁ~ih_thg'fback payment”

 186. Thé 9qne1 fihdStthat the back payment required by
17 U.S.C. 8124(FCSXHB) covering the. period between the 1995
Act's Februdry 1, 1996 effective date and the end of the

morth in which the Panel sets the royalty rate should be
-phased-in, There is' CRY precedent for phdsing-in license

fees. For example, in 1981, the CRT odjusted the license fee
to be paid by the jukebox industry to composers -and music
publishers for the performance of musical works. The CRT

~found that the foir and reasonable license fee --which had
been 38 per jukébox--was §50@ per jukebox. The CRT phased-in

this rate, starting ot $25 per jukebox and then adjusting to

the full rate of $50 roughly a year after the CRT issued its
- decision.” 46 Fed. Reg. 884,886,888 (1981). The (RT phased-
“in: the jukebox license fee “to accord the jukebox industry

an opportunity to adjust, since in [the CRT's] view the

‘ jukebox industry has never previously paid reasonable

conpensation for the use of copyrighted music, " 46 Fed. Reg.

at 888. The CRT reasoned that ‘phasing-in the fee satisfied

the statutor?*Cfiteria’in-section‘Sﬂl(b)(l)(Db ~-~which also

~dpplies here~~ "[t]o minimize any disruptive impact on the

-sfructUre40f}th&findUstﬁies-inVolved and on generally -
prevailing industry practices.” 46 Fed. Reg. at 889. The
Panel finds, as did the: CRT, that-such phdsing=in will
achieve the objective of § 801(b)(1X(D) of the Act. See also

RIAA Ex. 88 (S.Rep. 104-28) at 30.

N 187;.fﬁéngﬁéIf?iﬁds that the ledst disruptiyefimpact

‘ﬁﬁildbe-achig?éd?dﬁ:follows; ‘The first back payment shall be

delayed for six months. Thereafter, the Services shall pay

- 1/308h of the total arrearage each month. for the following 30
months. These payments shall be in addition to the current

royalty payments dues each month. Since the 1995 Act does -

not provide.fbr‘intengst on’ back payments, no interest will

be charged.

2. _Ligbility~for{Copvriaht'InfrinQEmgnfv'
| L .
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183. Ifa Serv1ce fails to make timely payment ' oF the

statutory license fees, it will be subject to. 11ab111ty for
. copyright infringement. See 17 U.5.C, §114CHCSIACE)
. €sound FECOPdlngS may be performed by qualifying subscrtptxdn
- services "without Lnfrlngtng the exclusive right of the

copyright owner of the sound recording - (i) by comp1y1ng
with such notice requirements as the Librarian of Cangress

shall prescribe by regulation and by paying. royalty fees 1in

accordance with this subsection...™). - However, given the .

_ possibility of an inadvertent breach, such as a violation of

the sound recording performance complement due to computer
programing errors or equipment failure, the Panel finds that

~11abitity for copyr1ght infringement will only comeé nbout for

knowing and willful acts which nntertally breach the
statutor‘y license terms.

3. Late Fee’
189, A late fee w111 be 1mposed at 1. 5% per month or the

- highest lawful rate, whicheveris lower, from the due date
until payment is recetved by RIAA. - Leibowitz W.D. T. at 5;
 Tr. 1882 (Leibowitz). This is congistent with ‘the payment .
~terms regotiated by the Services with cable aperators and DBS
- providers. See, e.g,, RIAA Ex. 11X at 4, DMX Affiliation

Agreement with Primestar (1/25/96) (1mp051ng a late fee of

1.5% per month “or the highest Iawful rate, whichever is

less, from the due date until payment is received by [oMX]");
RIAA Ex. 16 at 5, DMX Affiligtion Agreement with Moffat
International Corp (12/22/95) (same); RIAA Ex. 19 at 9,

Muzak Affiliotion Agreement with EchoStar (12/28/95)

(imposing the same late fee, but allowing one late payment of
not more than 10 days per. calendar year).

198. The Panel adopts RIAA'sS pr'oposal that the Services
submit monthly statements of accounts along with their

payments on a form to be provided by RIAA. The Panel agrees

with the position token by the Services that the form must be
confined to 1nformat1on necessary to verify the Services'

65
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royalty payments. Toward this end, the form should generally
conform to the Copyr1ght Office statements in the parallel

© Copyright Office performance right rulemaking proceedings.

See Notice of Proposed Rulemaking, 62 Fed. Reg. 34035-34039
(June 24, 1997). It is emphasized that the Pdnel is of the
view that RIAA may not seek .additional information in its

statements of account bevond that necessary to calculate the

royolty payments. See Tr 192021 (Le1bow1tz)
2. .! . ].! "

1191. As the SEFVIQES propose (Servxce Terms Submission
at 3; Tr. 1973-75 (McCarthy)) and to which RIAA does not
object (RIAA Reply Findings- ﬂ144), effective safeguards. must:
be established to. protect. against ‘disclosure of confidential
Financiol and business information to recordxng companies,
copyright owners and. subscr1pt1on service competitors. In
this regard, the amount of royalty payments made by each
Service shall be considered Confidential Material and shall
be kept by RIAA in locked files. Access to Confidential
Material shall be limited to:

(a) those persons who are employed by RIAA,
including 1ndependent contrdctors,?2 who require access
to this information to perform thelr assigned duties in
‘the ordinary course of their employment, and who are not:
an employee or officer of @ sound recordtng copyrlght
owner or recordxng artist; and,

Cb) an independent duditor who is not an employee
or officer of a sound recording copyright owner or
recording artist, but is authorized to aoct on.behalf of

~RIAA with respect to the auditing of . undertying records
and who 1is 1ndependent and qualified.

192 Both RIAA and.the Services agree that the Services
should be required to keep and maintain accurate books and
records on matters directly related to payment of the license
: 66 .

22 The need for the informadon "in the ordinary co-u‘rse" of oue's work for

DIAA Amd eoar vha swaremity torhaiecal avinddnmmnns areemes 2T dn crmmrma 112w
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fees in accordance with generally accepted occountlng

- princtples. RIAA maintains that these bobks and records

should be retained for at least four years after the period
to which they relate. - Leibowitz W.D.T. at 6; Tr. 1884
(Le1bow1tz) The Services’ position is that supporting data
should be maintained for no more -thdn three years. Terms

vSubm1551on at 3 See also Copyr1ght Offlce Ngtlcg_gng

;Nottce of PrOposed Rulemak1ng, BZIFed- Reg 34@35‘34039

(Question for Comment NO.9)(June-24, 1997). Thé Panel finds
that the retention: period should be three years. As
indicated infra, RIAA itself acknowledges that it should onty
have the right to audit for three years, arnd there is. a

three-year statute of limitations for bringing suit under the
'Copyrtght Act Tr. 1992 (Le1b0w1tz), Le1bow1tz Amended W.D.T.

-ot 7

193, The Servicés propose and RIAA agrees that the audit
procédure should require timely filing by an interested
person of "a notice of tntent to audit”; publlcatlon of
notice in the »; and thot *[olnly one audit of

‘any service...be allowed with respect to financial records
for any given year." Terms Submission at 3; Tr. 1974-75 =
(McCarthy): So, too, RIAA does not object. to the Services’

proposal contained at paragraph 380 of its Proposed Flndlngs
ond Conclusions (even through not origindlly set forth in the
Services' Terms Submission) that RIAA be required to retamin
on ouditor's report for the same period. of time that the
Seryices are required to retain documents.  See RIAA Reply

" Findings at parograph 147.. The Panel finds and adcpts the
» .Foregotng agreements '

194, The Panel also agrees w1th the Servxces p951t10n
consistent with the pr1nc1p1e of 11m1t1ng unnecessary - expense
and disruption, that where a Service con provide an ‘audit
already performed in the ordinary course. of business- by an
independent auditor, pursuant to generally. accepted aud1t1ng
standards, such aud1t and underlying work papers should serve
as the audlt on behalf of all interested persons unless it
can be shown that the auditor did not follow generally
accepted aud1t1ng standards. This procedure would result in
fair opportunlty to audit for copyrtght owners, whlle

a7 o
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reducing the burden and expense of aud1t1ng upon the |
Services. Terms Submission at 3-4; Tr. 1974-75 (McCarthy)'

195 ‘The Services ‘propose that RIAA and other lnterested
parttes ‘pay the expenses of an audit unless there is'a .
"judicial determination” or an agreement by the affected.
Service that there was an underpayment of raoyalties of 5
percent or more. Services PROPOSED FINDINGS & CONCLUSIONS at
q 166. Leibowitz W.D.T. at 6-7; Tr. 1884-85 (Leibowitz),

However, RIAA contend$ and the Panel concurs with RIAA that

the Collective should not have the: burden-of filing a lawsuit

to have a Service reimburse the audit expenses where an
* independent auditor concludes that there has been ‘such .an

underpayment. In that situgtion, the burden should fall on

' the Service to justify its payment. Indeed, RIAA's audit

proposal is modeled after the Services' own aff111at10n

‘agreements. See, g£.g., RTAA Ex. 11X at'5 (requxring that

PrimeStor poy DMX's oudit expenses if there is a "def1c1ency
varignce” of 5 percent or more); RIAA EX. 19 dat 9-1¢

' (requlrmng that EchoStar pay Muzak's audit expenses tf'there

is an underpaoyment of more than 5 percent).

196. On the ba51s of the written record - constxtutxng the
testimony and evidence in this proceedtng, prior decisions of
the Copyright Royalty Tribunal; prior copyright arbitration
ponel determinations and rultngs by the Librarian of Congress
under section 801(c), 17 U.S.C. §801(c), and the F1nd1ngs of
Fact set forth above, the Panel concludes that: .

-197. DCR, DMx and Muzak each comply . with the factors set"

forth in the 1995 Act, 17 U.S., C. §114 (d)(2), and thus

qualify for a compulsory ltcense to perform sound recordthgs

_ 198. The Panel has consmdered the various obJectlves set-
forth in the Copyright Act in going about its task of setting
a "reasonable” rate and terms. As to each objective, it -
concludes as follows: v

.68
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v A.  To maximize the availability of creative works
to the public (17 U.S.C. § 891(b)(2)(A)), the Panel concludes
“that the rate should be set .on the low side. A lower rate -
will hopefully ensure the Services’ continued existence and
ericourage competition so that the greatést nuwber of
recordings will be exposed to the consumers.

-~ B.. The Panel has reviewed the evidence to
~estoblish a rate that will "afford the copyright owner o fair
return for his creative work and the copyright user a fair
income uhder,existing.econpmic COndiﬁiqnsf.(17wU:S;C< 8
801(b)(2)(B)). Since the economic conditions are so strained
at this early stoge in this new: digital subscription - '
‘business, a rate on the low side is warranted, although g
rate-needs to be significant to afford a fair return to the

_performance rights holders.

S C,";IngasseSSiqg;tﬁgfobjé;tives'suggested by
Section C, (17 U.5:C. § 801(DI(2Y(CCY), the Panel concludes
that the copyright owner makes. the largest creative
contribution in the product made gvailable o the public.
The technical contributions, with the exclusion of the
development of the compact disc,. the capital investmerit and
cost risk have been almost totully borne by the subscription
services in their attempt to bring music into the homes of
the ‘public. The subscription services have made substantial
efforts to open new markets for sound recordings, although
any success in this effort has yet to be quantified. On
balance, the ObjectiVESQin'Section-CvfaVor;theaServices_and

support a minimum royalty rate. -

. D.- 1In setting forth a rate which will have the
least disruptive impact on the structure of the industries
involved and on the generally prevailing industry practices
(175U:StC.V§vEQICb)CZD(D)),thE“Pqnel-agﬁin:contludes that the-
rate must be on the low range. . A rate too high will clearly
be disruptive. S , L

.199. RIAA suggests that a royalty rate of 41.5% would be
a fair return. This number was calculated by determining the
averoge cost of procuring creative works by cable networks
which acquire essentially all of their programing from
outside sources. The Panet'sgfcludes that this comparison is
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not analogoua to the D1g1ta1 Audio Subscriptlon Serv1ce
industry. - :

o 200. Ome of the members of the Services, on the other
hand, suggests that a contract eéntered into: between DCR and

3Sony Music and Time-Warner which contains a performance

rights royalty of 2% provides a useful precedent for setting

..o royalty rate in this proceeding. The Panel concludes that
~ although this 2% royalty rate does provide an apprepriate

benchmark, there are certain obvious flaws,  Since, as

- indicated in the Findings, this negotiated rate was -for only
- 68% of the record industry (the sound recordings controlled
by Sony and Warner Music); a rate of 3.3% should arguably
apply to 10@% of the recording industry market. Such 3.3%

- rate does; however, not clearly recogrize the fact that half

of ‘the royalty must go to the performars. Since theré is no
documentat1on in this record as to ‘what, if any, portion of
that amount would go to the performers, the Panel concludes

: ;"that a pure doubllng of the 3.3%- rate . would be ingppropriote.
_1_H0wever, this -freely negottated rate does set-a reasonable
' range. between 3.3% and 6.6%. It is the Panel's view that
: comp11ance with the statutory objectives 1eads to a royal ty
'rate of '5%, well w1th1n this range.

201, Further support is found in the record evidence
suggest1ng that the royalty fees which the Services will

-ultimately pay for performing musical works during the period
- '1996-2001 will likely be between S and 10%. of the Services’
- gross revenues (see paragraphs. 167-169 supra). There was
}jlnsuff1c1ent and conflicting -evidence upon which to make a
determination that the performers and record compan1es
deserve a larger percentage ﬁ'om the Serv'tces than granted to
- the music works :

202 In sum the Panel has concluded that the CUmulattve

;most COmparable types oF "d191tal aud1o transmlssxon
services” rates (17 U.S.C. § 114()), ond that a royalty

rate of 5% will further the stotutory objectives set out by

Congress.” RTAA asks the Panel to gamble that the estimates

that the Services ’ces’aﬁed to are low. We find no reason to

gamble, to set a rate so high as to force one or all of these

Serv1ces out of this bus1ness Rather ‘we prefer to

%
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encourage compet1t1on among. the Services in an attempt to
expand the number of artists whose works are played on this
new subscription digital media. Our position is strengthened
by the khowledge that there will be another rate setting

hearing in the year 2001. In-this new era of techrological

advancements, this digital subscription industry may have a
different face by then. By that time, perhaps the Services

will be profitable, dnd perhaps they will be able to show

thot they do encourage substential increases in record sales.
Either way, that CARP Panel may reach a substant1ally
different decision. : L

I1. mummsuems

203, Fmally, the Panel is r‘equwed to set Ilcense terms

as well as a royalty rate. In this regard, the Panel

concludes, in order to assure thdat the 5% license fee it has
establ1shed will be properly calculated, poid and verifiable,
that the- follow1ng terms shall prevail:

204. The Panel concludes that there is no reason at this
point to impose a minimum license fee upon the Services.
There is some conicern-on the part of the Panel that the
Services could offer free service to their partners and
affiliotes in. exchange for other benefits, thus lowering or
eliminating royalties to the arttsts and recordlng companies.
However, the Panel rejects the minimm fee on the grounds
that. it unnecessarily adds new factors to on already complex
undertaking. The applicatton of a percent of gross reverues
to determine royalty fees is straight-forward. In the
rapidly chang1ng market: place, tying a minimum fee to
subscribers or number of chdnnels of music offered could
conceivably result in- payments hlgher than the statutory fee.
In our view, the application of a minimum fee could create
confusion and mischief and could replace a carefully
calculated rate with g bundle of payments of uncertain origin
and without relation to the stgtutory mandates governing this
Panel. Again, the Panel recognizes that in the year 2001,
the royalty rate will be reviewed, alorig with the question of
the need for a minimum fee. Such future Panel will surely
congider any attempts to avotd the royalty rate.

R
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205. NOthES and payments required shall be submitted to
the RIAA Collective which shall be responsible for the
distribution of the funds collected to the sound recording

‘c0pyr1ght helders

206, Llcense fee payments shall be due on or beFore the
twentleth day of the morth succeedlng the month in which the
royalty fees are set.  Subsequent payments witl be. due on the
'twentleth day after the end of each month.

S da. - The "back payment"'requ1red by 17 U.5.C. §
114(f)(5)(83 covering. the period-between February 1, 1996 and
" the end of the month in which the royalty rate. is set shall

be phaséd-in as follows: The first back payment shall be
delayed for six months. Thereafter, the Services shall pay
1/30th of the total arrearagé each month for the following 30
months. These payments shdll be in. addition to the current
royalty payments due each month, No interest will be charged
on these back payments if paid on time. However, a late fee
will be imposed to the extent they dre not paid as reqmred

, by this subporagraph;

- b. If a Service falls to make timely payment, it
will be subject to liability for copyright infringement.

Such 1iability will only come dbout, however, for knowing and
willful acts which materwlly breach the Statutory 11cense

uterms

c. A late fee w1ii>5eAimposed at 1. S% per month
or the highest lawful rate, whichever is lower, from the due
date until payment is recelved by RIAA

207. The Services shall submit monthly Statements of
account along with their payments on g form to be provided by
RIAA,



RESTRICTED:
Contains. Protected Matenals
Subject o Protective Order
In Copyrignt Office
Docket No.. ?OOO 9 CARP.DTRA 1&2

208. Safegtiords must be established to protect against
disclosure of confidential financial and business information
to recordlng ‘companies, copyright owners and subscription

:serv1ce compet1tors

P

v 209 ‘Books and records on matters related to payment of
the 1icense fees shall be kept in dccordarice with generally
accepted accountxng -principles for a period of three years..

210. Audit procedure

. a. Interested persons shall file a notice of
1n‘.:ent to audu:.

b. Such notice shall be published in the Federal

c. Only one aud1t of ‘any Servxce shall be allowed
with respect to financmul records Fbr any given year.

v d. RIAA must retain an aud1tor s report fpr“thnee
years. - ' -

e. Where a Serv1ce can prov1de an audxt already
performed in the ordinary course of business:by an" . '
indépendent auditor, pursuant to generally. accepted audttzng
standards, such audit and underlying work -papers shall serve

- as the audtt on behalf of all 1nterested persons

: f. RIAA and other 1nterested part1es shatl pqy the
expense of an audlt unléss an independent ouditor concludes '

that there was on underpayment of royalt1es of Flve @)
percent or more. .

211. For the reasons set forth above and. based: upon the
delineated facts of record, the Panel determines that the
Section 114 royalty rate to be paid by all subscription -
digital transmission services not subject to voluntary

masaamant den +hin camirs rthd AuRore A6 &hn cnnnr‘ nn»n-wh e

- T3
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shall be 5% of the service's gross revenues from its U.S.
residentiol services payable in accordance with the license
terms set forth herein.

212, Pursuant to 17 U.S.C. §802(C) the Panel Further
determines that the entire cost of this arbxtratwn
proceeding shall be borne equally by the respective sides,
the Recording Industry Association of America on the one side

and the Subscrlpt1on Services’ (DCR, DMX and Muzqk) on the
other,

wrh

Pursuant to 37 CFR §251.53(b), on this /% day of November,

1997, the Panel Chair hereby certifies the Panel’s
determinations contained herein. '

f/i;ncftt— ;9 cff4;t4;?

Honarable Lenore G. Ehrig

Honorable Thomas A Fortkert

Hondrable Sharon T. Nelson |
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Ottawa, August 13, 1999

File: Public Performance of Sound Recordings
1998-2002

Public Performance of Sound Recordings

Reasons for the decision certifying NRCC
Txiff |.A (Commercial Radio) for the years
1998 to 2002 »

L INTRODUCTION

Pursuant to section 67 of the Copyright Act [the
Act] and section 53.1 of the Act to amend the
Copyright Act [S.C. 1997. ch. 24}, tbe
Neighbouring Rights Collective of Canada
(NRCC) and the Société de gestion des drolts des
artistes-musiciens (SOGEDAM)filed with the
Board on or before September 1, 1997, statements
of proposed royalties for the public performance,
or the communication to the public by
telecommunication in Canada, of performer’s
performances of musical warks, or of sound
recordings embodying such performer's
performances. with an effective date of January 1,
1998, The statements were published in the
Canada Gazene on October 18, 1997, At the
same time, the Board gave notice to users of their
right to file objections to the proposed tariffs,

The following are the Board's reasons dealing
with Bxiff 1.A (Commercial Radio). Other
tariffs will be disposed of later.

The Canadian Assoclation of Broadcasters (CAB),
Shaw Radio Limited and Radiornutue] Inc, flai
timely objections to Braff 1.A. Shaw eventually
withdrew its objection vherses Radiomutuel
informed the Board it would be represented by
CAB. Hearings took place over 16 days in June,
July and August 1998, Barticipents filed their
firal arguments on November 16. 1998,

Ottawa. le 13 aoit 1999

Dossier : Exécution publique d'enregistrements
sonores 1998-2002

Exécution publique d'enregistrements sonores

Motifs de la décision homologuant Je tarif 1.A
(Radio commerciale) de la SCGDYV pour les
années 1998 & 2002

L INTRODUCTION

Au 1" septembre 1997, conformément a |'article
67 de la Lof sur le droit d'auteur [1a Lof] et a
I'article 53.1 de Ia Loi modifiant la Lof sur le
droit dauteur [L.C. 1997. ch. 24], la Societe
canadienne de gestion des droits voisins (SCGDV)
et Ia Societe de gestion des droits des artistes-
musiciens (SOGEDAM)dement auprs de la
Commission des projets de tarifs pour | exécution
publique ou la communication au public par
télécommunication au Canada de prestations
d'ceuvres musicales ou d'enregistrements sonofes
constitués de ces prestations. tarifs qu'elles
entendalent percevoir a pertir du 1" janvier 1998,
Ces projets ont été publiés dans Ia Cazette du
Canadale 18 octobre 1997. Bar la méme
occasion. la Commission avisait les utilisateun de
Jeur droit de s'oppaser aux projets de tarifs,

Les présents motifs traitent du tarif 1. A (Radio
commerciale). Les autres tarifs feront l'objet de
décisions wtérieures,

L'Association canadienne dbs radiodiffussurs
(ACR). Shaw Radio Limited et Radiomutuel inc,
se sont opposées darts les délais prescrits. Shaw a
eventueliemnent retiré son opposition alors que
Radiomutue] informait la Commission qu'elle
seralt représentée par 'ACR. Les audiences. qui
ont duré 16 Jours, ont été tenues enjuin, juillet et
aolt 1998, Le dépbt de I'argurnentation finale a
peis fin le 16 novembre 1998.



0. LEGISLATIVE FRAMEWORK

This is the first time the Board is called upon to
deal with the so-called neighbouring rights regime
setup in 1997. when Bill C-32 [now S.C. 1997.
ch. 24] came into force. Consequently. it would
be appropriate to outline the legislative evolution
of the protection afforded to performers and
makers of sound recordings under Canadian
copyright legislation as well a some of the
essental elements of the new regime.

Makers of sound recordings have long enjoyed the
exclusive right to authorize their reproduction.
They ako enjoyed the right to authorize their
public performance until 1971. They lost that
right shortly after the Copyright Appeal Board
certified a number of tariffs for such
performances. In 1994, as a result of the North
American Free Trade Agreement, makers were
granted the exclusive right to rent their sound
recordings.

Performers have until recently enjoyed little, if
any rights under Canadian copyright legislation.
Only in 1994 did legislation implementing some
of Canada's obligations resulting foom its
adhesion to the World Trade Organization grant
performers certain exclusive rights over their live
performances.

The adoption of BIL C-32 allowed Caerda to
become 2 party to the Rome Convention of 1951
for the Protection ofPerformers, Producers of
Phonograms and Broadcasting Organizations. On
June 4, 1998, Canadajoined 56 ofher countries.
The United States is not a party to the Rome
Convention,

New and pre-existing rights of performen.
makers of sound recordings and broadeasters are
all addressed in Part I of the Act. Sections 15.

- 18, 21 and 26 now describe the exclusive rights
they enjoy, all of vhich are included 1 the
definition of 'copyright" which is Introduced in
the Act for the first time, Secton 19 also grants to

0. LE CADRE LEGISLATIF

C'est la premiere fois que la Commission se
penche sur le régime dit des droits voisins. mis en
place en 1997 par I"entrée en vigueur du projet de
loi C-32 [L.C.1997. ch. 24}. Il paralt donc utile
de faire un survol de 1"évolution de la protection
que le droit d'auteur canadien accordait jusque-12
aux artistes-Inierprites et aux productem

d’enregistrements sonores et de décrire les

elements essentels du nouveau régime.

Les productem d'enregisrements sonores ont
acquis depuis longtemps le droit exclusif
d'autoriser la reproduction de ces enregistrements.
Jusqu'en 1971, ils joulssalent aussi du droit
d'autoriser leur exécution publique. droit qu'ils
ont perdu peu aprés que la Commission d'appel
du droit d'auteur ait homologue des tarifs & cet
effet. En 1994. dans le cadre de la mise en
application de 1'Accord de lbre-échange nord-
américaln, les productem d'enregistrements
obtenaicnt le droit exclusif de les louer.

Jusqu'a tout récemment, la legislation canadienne
en matdre de droit d'auteur accordait peu ou pas
de droits aux artistes-interprets. Ce n'est qu'en

+ 1994 que Ia lof de mise en application de certanes

obligations du Canada découlant de son adhéslon a
I'Organisaton mondiale du commerce leura -
octroyé certains droi exclusifs sur leun
prestations en direct. '

L'adoption du projet de loi C-32 a permis au
Canada d"adhérer & la Convention de Rome de
1961pour la protection des artistes-Interprétes,
des producteurs de -et des
otgan!.msp de radipodlﬁBiohm% Juln 1998, le
Canada rejolgnalt 56 autres pays. Les Etats-Unis
n'ont pas adhéré 3 cere Convention.

Tous les droits dontjouissent les artistes-
interprétes, producteurs d'enregistrements sonores
et radiodiffuseurs se retrouvent maintenant a la
Partie I de la Lol. Les articles 15, 18,21 et 26
prévolent divers drolts exclusifs, tous qualifiés de
droit d'auteur selon la definition de ['expression
nouvellement ajoutée ala Lof, L'article 19



maken and performers a right of equitable
remuneration for the public performance and
communication to the public by
telecommunication of eligible published sound
recordings. This new right has several
characieristics. some of which have a direct effect
on this decision.

First, the right benefits jointly makers and
performen of eligible sound recordings.
1. 19(1))

Second, a recording is eligible not only if the
maker was. at the date of the first fixation, a .

_ citizen or permanent resident of Canada or a

Rome Convention country. but also.if all the
fixations done for the sound recording occwred in
Canada or a Rome Convention country, [s, 20(1)}
As a result. performers and makers who are not
citizens or permanent residents of Canada or a
Rome Convention country may be entitled fo
remuneration,

Third, the manner in which royalties are collected
varies according fo the nature of the underlying
work. In the case of recorded music. users pay
royalties to the collective society authorized under
Part V11 to collect them. In ke case of recorded
literary or dramatic works, users pay royalties to
either the maker or the performer. [s. 19(2)]

Fourth. once they have been paid. royalties are
always divided equally between the maker or
maken and the performer or performers.
irrespective of who received the payment.

[s. 19(3))

Fifth. even though performers and makers are
entitled to an equal share of the remuneration,
what triggers the remuneration is the performance
or telecommunication of the maker's recording,
Is. 19(3) in limine]

accorde par ailleurs aux productem et artistes-
interpretes un droit a rémunération équitable pour
I"exécution en public ou la communication au
public par 1élécommunicaton d'enregistrements
sonores admissible, publib. Centaines des
nombreuses caraciéristiques de ce droit ont un
impact direct sur Ia présente déctson,

Premitrement, le droit bénéficie conjointement
aux productewrs ¢t artistes-interprétes
d'enregistrements admissibles. [a. 19(1))

Dewxiemement, l'enregistrement est admissible
non seulement si le producteur. a la date de la
premiére fbation, étalt citoyencanadienou .
tésident permanent du Canada ou d'un pays partie
a 1a Convention de Rome. mais aussi si touts Jes
fixatiens réalisées en vue de la confection de
Tenregistrement sonore ont eu licu dans I'un de
ces pays. [a. 20(1)] I s"enswit que les artistes-
interpretes et productem qui re sont pas citoyens
ou résidents permanents d'un de ces pays peuvent
avoir droit a la remuneration.

Troisiemement, 1a facon dont les redevances sont
percues varie en fonction de 1a nature de I'ceuvre
enregistrée, Pour les enregistrements d'eyvres
musicales, le paiement se faita la societe de
gestion chargée, en vertu de la partie VI, de les
percevoir. Pour les enregistrements d'euvres
littéraires on dramatiques, le versement se fait soit
au producteur. solt a I'artiste-Interpréte.

[a. 19(2))

Quatritmement, les redevances. une fois versées,
sont parlagées par moitié entre le producteur et
Tartiste-interpréte, sans égard a celul qui arequ le
palement. [a. 19(3)]

Clnquitmement. bien que les artistes-interprets et
les productem aient droit a une part égale de I
rémunération, c'et 1'exéeution ou la
télécommunication de I'enregistrement
appartenant au productewr qui donne lieu a cene
rémunération. {a. 19(1)} '



Finally. in the case of sound recordings of musical
works. the right to remuneration must be
exercised through a collective society.

[ss. 18(2)(a), 67.1(1), 67.1(4)(b)] Societies are
subject to the rate regulation regime already in
place for the performance or telecommunication
of musical works. All must answer information
requests about their repertoire, All must file
proposed tariffs or lose their right to sue for
payment of roelties without the wrinten consent
of the Minister. All tariffs are subject to
essentially the same examination and certification
process,

A few differences exist. The Act sets out three
limits on the Board's power to decide the amount
and terms of the royalties to be paid on account of
the remuneration nght.' The tariff must apply
only in respect of eligible recordings. It must not
put certain users that are subject to different
linguistic and content requirements as a result of
Canada's broadcasting policy at a financial
disadvantage. Fimally, it must provide for the

payment of royalties in a single payment.

The Acr also sets out special conditions that apply
to radio stations or 'wireless transmission
systems' notwithstanding the tariffs approved by
the Board. Camumity systems pay only $100 a
year. Systems other then community systems and
public transmission systems pay only $100 on
their first 1.25 million dollars of annual .
advertising revenues. All other royalties are to be
phased in, with systems paying one-third of the
royalties set out in theapproved tariffin 1998,
two-thirds in 1999 and the full amount in 2000
and thereafier, [s. 68.1{1))

Finally, the Act provides for the adoption of a
number of regulatory definitions. The Board can

Eafii, 'exercice du droit a remuneration pow les -
enregistrementsd' euvres musicales s'exerce
nécessairement par le ruchement d'une societe de
gestion. {aa. 19(2)(a). 67.1(1), 67.1(4)(b)) Ces
sociélés sont assujetues au régime de
réglementation tarifaire deja en place pour les
sociétés qui gerent le droit d'exécution et de
télécommunication d'euvres musicales. Toutes
doivent repondre aux demands de renseignements
concernant leun répertotres. Toutes doivent
déposer des projets de tarifs o voir leur recours
en recouvrement des redevances dépendre de la
permission écrite du ministre. Enfii, le méme
processus d'examen et d'homologation s'applique
pour I'essentie] a tous ces tarifs. :

Certalnes différences subsistent, Dans le cas dy
droit 2 remuneration. le pouvoir de la
Commission d'etablir le montant des redevances
et lewss modalités s'accompagne de trois
conditions.! Le tarif homologue ne doit
s'appliquer qu'aux enregistrements admissibles, Ul
ne doit pas désavantager sur le plan financier
ceralns utilisateurs en raison d'exigences
différentes concernant la langue et le contenu
Imposées per le cadre de la politique canadienne
de radiodiffusion. Enfin. il doit prévolr que le
paiement des redevances soit fait en un versement
unique.

Ia Lol prévolt par allleurs certaines conditions
spéciales s'appliquant par derogation aux tarifs
homologués par la Commission aux «systémes de
transmission par ondes radioélectriques> (les
stations de radio). Les systémes communaytaires
ne payent que 100 § par année, Les systbmes
autres que les systémes communautaires ou les
sysiémes de ransmission publics ne payent que
100 § sur & partie de leurs recettes publicitalres
annuelles qui ne dépasse pas 1.25 million de
dollars. Autrement, les redevances sont soumnises a
un régime transitolre au coun des trols premieres
années, aux terms duquel un Hers est payable en
1998. les deux ters en 1999 et la totalite par la
suite. [a. 68.1(1))

1a Loi prévoit enfin I'adoption de déflnitions
réglementaires. La Commission peut déflnir



define "advemsing revenues”,? while the

Govemor in Council may define "community
system". 'public transmission system” and
"wireless rransmission system".'

Other characleristcs of the remuneration right
which do not have a direct impact on this decision
include the following, Fint. the femuneration
right is not a copyright as defined in the Act.
Consequently. a person who violates the right
does not Infringe copyright. Second, the Minister
may limit the scope and duration of the protection
granted to sound recordings of Rome Convention
countries who do not grant rights similar to those
afforded in section 19 of the Act, This was done
on March 23. 1999.' However, the practcal
impact of the statement on she size of the
repenoire actually used by commercial radio
stations is negligible, Third, the Minister may
also grant the right to remuneration to the
perfommers and makers of sound recordings of a
country other than a Rome Convention country if
that country grants Canadian performers and
makers of sound recordings rights substantially
equivalent to those conferred by Canadian
legislation. [s. 22) However, thishas not been
done yet.

m. THE PARTICIPANTS' CONCLUSIONS

The details of the participants' arguments are
outlined in the relevant parts of the decision. In a
nutshell. their conclusions are as follows,

NRCC is asking for a five-year tariff, to be
phased in over five years instead of the three
mandated by the Act. In the fifth year, stations
would pay from 4.68 per cent for advertising
revenues between 1.25 and 1.5 million dollars, to
9.78 per cent on revenues in excess of five million
dollars. NRCC agreed to account for low-use
stations in the final tadff, 1t also asked that it be
the collective designated for the purposes of
collecting all royalties, including royalties for
rights holden it may not represent.

I'expression «recettes publicitairess,? et le
gouvemeur en conseil, les expressions ssysteme
communautalres, «ysteme de transmission par
ondes radioélectriques» et «systeme de
transmission publie.? -

Le droit a rémunération cornpone d'autres
caractéristiques qui n'ont pas d'impact sur h
présente décision, Premierement, il ne s'agit pas
d'un droit d"auteur au sens ou la Lol I'entend, Par
conséquent, y contrevenir ne viole pas le droit
d'auteur, Deuxitmement, le minisre peut limiter
T'etendue et Ia durée de la protection accordée aux
enregistrementsconfectionnés dans les pays parties
a la Convention de Rome qui n'accordent pas de
droits semblables a ceux prévus a l'article 19de la
Lol, Une déclaration a cet effet a é1é émise le 23
mars 1999." En pratique. cene déclaration ne
diminue enrien 1'étendue du repertoire admissible
qu'utilisent les stations de radio commerciale,
Troisiemement, le ministre peut aussi accorder le
droit a rémunération aux artistes-interprets et
producteurs d'un pays autre qu'un pays partie a la
Convention de Rome qui accorde aux artistes.
interprétes et producteurs canadiens
essentiellement les mémes avaniages que ceux
conférés par la legislation canadienne, [a. 22] A
cejour. le ministre n'a pas émis de déclaration a
cet effet.

Il LES CONCLUSIONS RECHERCHEES'

Ies pretentions des participants sont reprises en
detail lonque nécessalre dans le reste de la
décision. Les conclusions qu'ils recherchent
peuvent se résumer ¢ 0 m e suit.

La SCGDV demande un tarif valide pour cing
années, entrant en vigueur progressivement sur
toute cette période plutét que celle de trois ans
prévue par la Lol. fa dernlére annde, les stations
verseraient 4,68 pour cent de leun recettes
publicitaires entre 1.25 et 1.5 million de dollars.
et 8,78 pour cent de lewrs recettes audela de cing
milllons de dollan. La SCGDV accepte que les
stations utilisant peu de musique paient & un taux
moindre que les autres. Enfii, elle demande a btre
la societe de gestion charpée de percevoir touts
les redevances. y compris cells revenant a des
titulaires qu'elle pourrait ne pas représenter.




' SOGEDAM asked for a three-year tariffset at

five per cent of advertising revenues. It argued
that phasing-in provisions in the tariffare
unnecessary. since the Act already provides for
this. It also asked that it be granted 2.88 per cent
of total royalties payable under the tariff as
compensation for the repertoire it represents.

CAB asked for a three-year tadiff of 0.7 per cent
of advertising revenues, a low-use tariff of 0.3
per cent and a flat royalty of $1,000 per year for
all-talk stations. It also found no need to add to
the statutory phasing-in provisions.

IV. GUIDING PRINCIPLES FOR FIXING
THE ROYALTIES

The Board finds it useful to outline at the outset
the principles that it intends to keep in mind in
reaching its decision. Some have already been
stated elsewhere: others flow from the terms of
the Act. They will be fleshed out as required in
the rest of the decision.

The Act requires that the Board take into account
the following principles. First, the royalties must
sausfy the performers’ and makers' right to
equitable remuneration as set out in subsection
19(1) of the Act. Second, the tariff must address
only the use of the properly represented eligible
repertoire. Third, the tariff must not place some
users at a greater financial disadvantage then
others because of different linguistic and content
requirements of the Broadcasting Act. Finally, the
tariff must provide that the payment of royalfies
by usars is made in a single payment.

The Board also intends to rely on other principles
already expressed in previous decisions. Thus, the
tariff should reflect Canadian circumstances. It
should be simple to administer, transparent and
comprehensible. It should be based on a set of
statistics for a test period,

La SOGEDAM demande que le tarif soit etabli a
cing pour cent des recenes publicitaires pour tmis
ans. Elle soutient qu'il n'est pes nécessaire
d'Inclure dans le tarif des dispositions ransitoires
additionnelles a cells que prevoit la Ioi. Elle
demande enfii de recevoir 2.88 pour cent des
redevances pour la rémunération du repertoire
qu'elle représente,

L'ACR demande un tarif d'une durée de tmis ans,
Elle propose 0,7 pour cent des recettes
publicitaires. 0.3 paxr cent pour les stations
utilisant peu de musique et 1 000 $ 1"an pour les
stations de radio parlée. Elle ne voit pas non plus
la nécessité d'ajouter aux dispositions eransitolres
dela Lot

IV. PRINCIPES DIRECTEURS

La Commission wvit utile d'énoncer dés le depart
les principes dont elle entend s'Inspirer pour
rendre sa décision. Certains sont déji connus;
d'autres s'imposent a la lecture de Ia Lof. Lorsque
riécessalre, lls feront I'objet de commentaires
additionnels dans le reste de la présente décision,

‘La Lol exige que la Commission tienne compte

des principes suivants. Les redevances doivent
représenter la rémunération a laquelle les artistes-
interprets et productem ont droit en vertu du
paragraphe 19(1) de la Loi. Le tarif doit
compenser uniquement lutilisation du répertolre
admissible diment représenté. 1l ne doit pas
désavantager sur Ie plan financier certains
utilisateun en raison d’exigences différentes
découlant de 1a Lo ar la radiodiffusion en
matitre de langue ou de contenu. II doit prévoir
que le paierent des redevances soit fait en un
versement unique.

La Commission entend aussi se fonder sur certains
principes énoncés dans ses décisions antérieures,
Par conséquent, le tarif devrait refléter la situation
canadienne. itre facile a appliquer. a administrer
et a comprendre, et étre fonde sur un ensemble de
données pour une période témoin.



The Board adds that by its nature, the tariffis
prospective. Only by looking at the past cathe
Board determine the extent of the eligible
repenoire or the use made of it by commercial
radio stations. Should major changes occur during
the life of the tariff. collectives and users are free
to ask that the tariffbe varied pursuant to section
66.52 of the Act. '

v. THE ISSUES

The major issues the Board needs to address in
order to reach a decision in this matter can be
reduced to the following:

» What is meant by 'equitable remuneration"?

» What i the properly represented eligible
repertoire and what use do commercial radio
stations make of it?

» What account should be taken of the Canadian
broadcasting policy?

» How much should radio stations pay for their
use of the properly represented eligible
repertoire?

» How should royalties be allocated?

A, What is meant by "equitable” .
remuneration?

Participants attempted 1o interpret the notion of
equitable remuneration in various ways. For
NRCC. the level of remuneration should be
determined by focussing solely on the entitlements
of rights holders. For Its part, CAB irsists that
equitable remuneration ought to also take into
account falmess fo vsers as well as a pumber of
other factors including certainty as to the
remunerated repertolre and the benefits rights
holders derive from the use of eligible sound
recordings. In the end. the Board's task is no
different here than it is, and has always been, in
other rate regulation regimes. Therefore, setting

La Commission ajoute que. de par sa nature, le
tarif est prospectf. Bar conséquent, c'est en jetant
un regard sur ke passé qu'elle peut etablir
I'etendue du repertoire admissible ou I'usage
qu'en font les statims de radio commerciale. Si
des changements significatifs devaient survenir
pendant la durée du tarif, Y'article 66.52 de la Loi
permet aux societb ou aux utilisateursde
demander la modification du tarif.

V. LES QUESTIONS EN LITIGE

Les principales questions auxquelles b
Commission doit repondre afin de rendre sa
décision dans I présente affaire se résument
comme suit :

* Qu'entend-on par «rémunération équlitables?

* En quoi consiste le repertoire admissible dument
représenté et quel usage les stations de radio
commemale en font-elles? '

* Comment faut-il tenir compte de la politique
canadienne en matiere de radiodiffusion?

* Combien les stations de radio devraient-elles
payer pour I'usage qu'elles font du repertoire
admissible diment représenté?

» Comment les redevances devraient-elles étre
réparties?

A. Qu'entend-on par «rémunération
équitables?

Les participants abordént le concept de
rémunération équitable de diverses facons. La
SCGDV soutient quil faut 1*établir uniquement
en fonction des droits des titulaires, L'ACR
prétend que cene rémunération doit aussi étre
équitable & I'endroit des utilisateurs, en plus de
refléter d'autres elements. tels U'identification
précise du répertolre rémunéré et le bénéfice que

. tirent les titulaires de 1’utilisation méme des

enregistrements. En bout de piste. la tiche qui
incombe a la Comission demeure celle qui a
toufours efe la slenne en matiere de réglementation
des tarifs. a savoir :etablir un tarif qui soit Juste



an equitable remuneration requires a tariffthat is

. fair and equitable to both rights holden and users.

given all the circumstances of the case.

B. What & the properly represented eligible
repertoire and what use do commercial
radio stations make of it?

The right to remuneration attaching to sound
recordings of musical works is contingent on the
recording being eligible. Essentially, this requires
that the recording be published, qualify under
section 20 of the Acr and be less than 50 years
old. That right i also contingent on eligible
recordings being parr of the repertoire of a
collective society that has filed for a tariff,

As a result, it is incumbent on the collectives who
claim royalties for the use of sound recordings to
show that they do represent the repertoire they
claim. The need to establish which recordings are

eligible and which are not is made all the more

important by the fact that almost all American
recordings, which represent an important
proportion of music played on radio, are not
eligible. This does not mean that collectives
actually bear the burden of making a case for each
and every title they claim: they are clearly entitled
to remuneration once they have established that
they do represent those they say they do.

The determination of which recordings are before
the Board requires an answer to two questions.
Are NRCC and SOGEDAM collective societies?
Do they represent those they say they represent? It
will then be necessary to determine the extent to
which commercial radio stations wse the eligible
repertoire.

1. Are NRCC and SOGEDAM collective

societies?

NRCC is a collective of collectives. Its
membership is limited to organisations and

et équitable tant pour les titulaires de droits que
pour les utilisateun. compte tenu de toutes les
circonstances de I'espice.

B, En quoi consiste le répertoire admissible
diunent représenté et quel usage les
stations de radio commerciale en font-
elles?

Seu Tenregistrement admissible emporte le droit
a rémunéradon, Pour I'essendel, cela veut dire
qu'il doit avoir ete publié, remplir les conditions
énuméreées a ['article 20 de la Iod et remonter a
moins de 50 ans. Le droit a rémunération de
I'enregistrement d'une ceuvre musicale suppose
par ailleurs que I'enregistrement admissible fasse
partie du repertoire d'une societe de gestion ayant
dépasé un projet de tarif.

Par conséquent, il incombe aux sociélés qui
réclament des redevances pour I'utilisation de tels
enregistrements de demontrer qu'elles représentent
effectivement le repertoire dont elles se réclament,
Le fait que les enregiscements sonores
américains, sirépandus a la radio, ne soient pas
admissibles. re fait qu'ajouter al'importance de
bien distinguer ce qui est admissible de ce qui re
V'est pas. Cela ne veut pas dire pour autant que les
sociétés aient le fardeau d'etablir la titularite de
chacun des ttres faisant partie de leurs repertoires
: leur droit a rémunération est etabli dés lors
qu'elles représentent diment les titulalres dont
elles se réclament.

Ewblir quels enregistrements se retrouvent devant
la Commission exige de répondre a deux -
questions. Ja SCGDV ¢t la SOGEDAM sont-¢lles
des soclétés de gestion? Représentent-elles les
ttulaires dont elles se réclament? 1l faudra ensuite
determiner!’usage que les stations de radio
commerciale font du répertoire admissible.

1. 12 SCGDV et 1a SOGEDAM sont-ellesdes
sociélés de eestion?

La SCGDV est une societe de gestion qui en
regroupe d'autres. Peuvent en devenir membre




collectives that represent a significant number of
holden of remuneration rights. It was constituted
to collect the monies owing to those entitled to
neighbouring rights payments, 1t acts on behalf of
five sub-collectives: ACTRA Performers’ Rights
Society (BPRS) .the American Federation of
Musicians (AFM) , the Société de gestion
collective de |'Union des artistes (Artst) , AVLA
Audio-Video Licensing Agency Irc. (AVLA) and
the Societe de gestion collective des droilts des
producteurs de phonogrammes et de vidéogrammes
du Quebec (SOPROQ).

SOGEDAM is a more traditional collective whose
repenoire flows from two sources, It represents a
small number of Canadian recording musicians
who have authorized it to act for them by way of
assignment. Most importantly. SOGEDAM has
signed a reciprocal representation agreement with
SPEDIDAM. the collective society empowered
under French law fo represent the rights of all
perfonen whose rames do not appear in the
credits accompanying a sound recording.?

There is no doubt that NRCC and SOGEDAM are
collective societies. Their objects are clearly those
outlined in the definition of this term as set out in
the Act. Moreover, and contrary to what CAB
seemed to assert. the fact that some of NRCC's
sub-collectives may not be corporate entities is a
non issue. The Act clearly contemplates the
possibility of an unincorporated association acting
as a collective. Suchan d a t i o ncan, through
agency rules. secure remuneration rights and pass
them on to another person to collect them. as long
as the conditions imposed by statutes or private

law for such transfers are met.

The real issue is tre extent, if any, to which
NRCC and SOGEDAM represent the eligible
repertoire. This in rum requires looking at e
status of NRCC's own "sub-collectives™,

uniquement les organisations et seciétés
représentant un nombre important de titulaires du
droit a remuneration, Créée pour percevoir les
redevances awquelles les titulaires de droits
voisins ont droit, elle agit pour le compte de cing
sociétés membres : I'ACTRA Performers® Rights
Society (APRS), 1’ American Federation of
Musicians (AFM), 1a Societe de gestion collective
de 1'Union des artstes (Artisd). I'’AVLA Auvdio-
Video Licensing Agency Inc. (AVLA) et la
Societe de gestion collective des droits des
productem de phonogrammes et de
vidéogrammes du Quebec (SOPROQ).

La SOGEDAM est une societe de type plus
traditonnel, dont le repertoire provient de deux
sources. Elle représente un petit nombre de
musiciens canadiens qui l'ont autorisée par voie de
cession. Elle a surtout signé une entente de
réciprocité avec la SPEDIDAM. societe de gestion
a laquelle Ia loi frangaise confie la gestion des
droits de tous les artistes-interprets dont le nom
n'est pas mentionné dans la documentation
accompagnant |'enregistrement sonore, ¥

11 pe fait aucun doute que la SCGDV et la
SOGEDAM sont des societb de gestion. Leurs
objets sont clairement ceux qu’énonce la Lol Qui
plus est. et conwairement a ce que semble
prétendre I'ACR. le fait que certaines des societb
membres de la SCGDV ne soient pas des
penonnes modes n'est aucunement pertinent. La
Lol permet clalrement qu'une association non
consttuée en corporation agisse a titre de socicte
de gestion. Les regles du mandat permetient a une
telle association d'obtenir la gestion du droit a
rémunération et d'en confier la perception a
d'autres personnes, pour autant que !'instrument
per lequel le mandat est accord6 respecte les
eonditions prévues par la légisiaton ou le droit
privé,

1a vrale difficulté est d'etablir I'etendue du

- répertolre admissible que représentent la SCGDV

et la SOGEDAM. Cela exige d'examlner le statut
des sociélés membres de la SCGDV.



2. Do NRCC and SOGEDAM reoresent the
richts holden they claim to represent?

As stated earlier. it & incumbent on the collectives
who claim royalties for the use of sound

-recordings to show that they do represent the

repenoire they claim. CAB argues that both
collectives have fallen short in this respect, It
maintains that NRCC failed o establish that it
represents any Canadian performers as well as any
non-Canadlan rights holden. It also argues that
SOGEDAM failed to demonstrate the extent to
which it represents any repertoire actually played
by Canadian commercial radio stations,
Consequently, CAB claims that the repertoire
properly before the Board, consisting only of the
Canadian makers' share of the remuneration right,
represents only 15 per cent of all sound recordings
played by radio statiors, or half the 30 per cent
Canadian content requirement currently imposed
by the CRTC on commercial radio staticrs,

CAB's challenge focussed on NRCC's entitlement
to represent Canedian as well as foreign
performers: the former, because of the instrument
used by AFM and APRS to acquire the rights. and
the latter, because NRCC (through Artist) had
not yet entered into reciprocal agreements with
foreign societies.

There is little doubt that SOGEDAM administers

- the repenoire it says it docs. The problem was

more with NRCC and tte way it claimed to have
secured rights,

a.  Makers’ rights and NRCC

According to the uncontradicted testimony of
Mn . Lucie Beauchemin, AVLA and SOPROQ
represent virtually all Canadian producers.
Members of AVLA have signed non-exclusive
agency agreements. while members of SOPROQ
have authorized it to act for them by way of
assignment. In tun, NRCC holds its rights as a
result of AVLA and SOPROQ having become
members of NRCC.,

2. La SCGDVet lsa SOGEDAM représentent.
nlaires d 1 il -

Comeonl'a dit précédemment, il incombe aux
societb qui demandent a recevoir des redevances
au titre du droit voisin de démontrer qu'elles
représentent effectivement le repertoire dont elles
se réclament, L'ACR soutient que ni la SCGDV.
nila SOGEDAM ne se sont acquittées de cette
obligation. Elle pretend que la premiere n'a pu
etablir sa titularite a }'égard des artistes-interpretes
canadiens ou des titulaires de droits érangers. Elle
ajoute que la seconde n'a pu etablir 'usage que les
statios de radic commerciale font effectivement
du répertolre qu'elle représente. L'ACR en
conclut que le sadf repertoire dont la Commission
soit réellement saisie est la part du droit a
rémunération revenant aux producteurs canadiens,
qui ne représente que 15 pour cent des
enregistrements utilisés par les stations de radio
commerciale. compte tenu du quota de 30 pour
cent de contenu canadien imposé par Je CRTC,

Ce que TACR conteste d'abord et avant tout.
c'est le droit de la SCGDV d'agir au nom des
artistes-interprets canadiens et étrangers : pour.
les premiers, elle met en cause les moyens utilisés
par I'AFM et I'APRS pour oblenir les droits, et -
pour les seconds, elle invoque le fait que la
SCGDYV (per le biais d’ Artisu) n'a toujours pas
conch d'accords de réciprociié avec les sociétés
étrangéres agissanl pour leur compte.

11 ne fait aucun doute que la SOGEDAM
représente le répertolre dont elle se réclame, Clest
plutdt Ia fagon dont la SCGDV pretend avoir
acquis certalns h i t s qui pose probleme.

a. Les drolis des productem et la SCGDV

e témoignage non contredit de madame Lucie
Beauchemin démontre que I'AVLA etla
SOPROQrepresentent a touts fins pratiques
I"ensemble desproductem canadiens, Les

‘'membres de I’AVLA lui ont confié des mandats

non exclusifs, alors que ceux de Ja SOPROQ Tont
autorisée par voie de cession. A son tour. Ia
SCGDV detient les droits dont I'AVLA et la
SOPROQ ont fait apport en devenant membres de
celle-ci.




The uncontradicted testimony of several witnesses
also establishes that Canadian producers bring to
their collectives not only the rights to their own
recordings, but also those to most foreign
recordings. Most if not all foreign masters reach
the Canadian market through Canadian producers,
who exploit these records in Canada. Canadian
independent producers enter into licencing
agreements with foreign producers, while the
repertoire of the six “majors” i represented in
Canada through intercorporate agreements
between Canadian and foreign affiliates. There
may be a few foreign producers who are not
represented according to either model, In their
case. NRCC or its members must enter into
agreements with foreign collective societies if they
intend to represent them in Canada. However, te
evidence in these proceedings. and especially
NRCC's music use study (NRCC-21}, confirms
that the unrepresented repenoire represents no
more than five per cent (and probably less) of the
eligible repertoire.

It is safe to assume, therefore. that NRCC brings
with it to these proceedings almost all of the
makers' rights pursuant to section 19 of the Act.
The situation is far from that simple, however,
with respect to performers' rights.

b, Performers’ rights and NRCC

NRCC has in its repertoire what its members and
affiliateshave authorized it to manage by way of
assignment, grant of licence. appointment as agent
or otherwise. Its members and affiliates must
themselves have secured the rights from the
makers or performers through similar means. Put
another way, AFM. APRS and Artist! can bring
to NRCC the rights of their members only if they
have secured from them valid authorizations
within the meaning of the Act. Therefore, it is
necessary to Jook at how they claim to have

brought these rights into their repertrires,

Le témolgnage non contredit de plusieurs témoins
permet aussi de condure que les productem
canadiens font appont non seulement des drolts
qu'ils détennent sur leurs propres
enregistrements. mais aussi de ceux qu'ils
detiennent sur la plupart des enregistrements
éorangers. Ce sont eux qui acquierent la totalite ou
presque des bandes-maitresses étrangdres pour le
marché canadlen et qui Jes exploltent dans ce
marché, Les productem independants canadiens
detiennent des licences que leur octrofent les
productem etrangen. Quant au répertoire des six
societb les plus importantes (les majors), il fait
T'objet d'ententes inter-corporatives entre filiales
canadiennes et étrangbres. I reste sans doute
certalns producteurs érangers qui ne sont pas
représentés au Canada ni d'une fagon, ni de
T'autre. En ce qui les concerne, la SCGDV ou s&s
membres devront s'entendre avec des sociéiés de
gestion érangéres avant de représenter ces
productem au Canada. La preuve.
particulitrement l'etude déposée sous la cote
NRCC-21, permet toutefois de coriclure que cette
portion du répertoire représente tout au plus cing
pour cent du répertoire admissible,

Pour les fins de la présente affaire, on peut donc
tenir pour acquis sans risque de se tromper que la
SCGDV detient la quasi-totalité des droits dont
jouissent les productem en vertu de I'artcle 19
de la Loi. La situation est loin d'étre aussi simple
a I'égard des droits des artstes-interprates,

b. Les hits des ardstes-interprétes et la SCGDV

La SCGDYV gere ce que ses sociétés membres et
assocides Tont autorisée a gérer «notamment par
voie de cession, lcence ou mandats, Ces dernidres
doivent elles-mémes avoir obtenu des droits des
productem et artistes-interpretes de l2 méme
fagon, Autement dit, I'AFM. I'APRS et Artist]
peuvent faire appon a la SCGDV des droitsde
leurs membres uniquement s elles-mémes ont .
obtenti des autorisations valides au sens cu
T'entend la Loi. 11 faut donc se pencher sur la
facon dont elles prétendent avoir obtenu ces dmits
pour leurs répertoires respectifs.



Artistl was set up by the Union des artistes

" (UDA), which represents mostly French speaking

performers, with a view to managing the rights of
its singer members. Only it has systematically
secured assignments of the remuneration right
from the performers it represents.

AFM can claim as members a very large share of
Canadian performing musicians. It purports to
bring its memben' remuneration rights as a result
of amendments to its by-law. intended to give it
the power to manage the remuneration right and
to acquire such rights from its members,

Article 12, which deals with the rights and duties
of memben. now provides in its paragraph 20(c),
that 'The Federation is authorized to act as te
representative of musicians for the purpose of
collecting and distributing government mandated
or other compulsory royalties or remuneration
payable to musicians under the faws of the United
States. Canada and other countries." Everyone
who applies for membership agrees to be bound
by the by-laws as they may exist from time to
time. AFM argues that this commitment
constitutes sufficient authority for it to manage the
remuneration right, without having to secure
individual contracts of assignment or agency.

ACTRA is an association representing English
speaking actors and performen. Its 'filiate’,
APRS. relies on three amendments to its

‘parent’s' by-law as foundation for its right to
claim status as a collective, The ACTRA
membership application form now contalns a
provision similar to that found in tte AFM
membership application, whereby the applicant
agrees to comply with the by-law and
membership agreements as they may read from
time to time. The Form also contains a clause
purporting to Irevocably assign the remuneration
right to ACTRA Performen Guild (APGhnd to .
its collective society. APRS, Firally. the .
amending by-law states that *Every current Guild
member. as a condition of continued membership,

ArtisU a ete crée par 1'Union des artistes (UDA),
qui représente surtout des artistes-interprétes
[rancophones, dans le but de gérer les drois de

" ses membres qui sont des chanteurs. Elle seule a

obtenu systématiquement des cessions du droit a
rémunération. de la part des artistes-interprets
qu'elle représente.

Sont membres de I'AFM 1a presque totalite des
musiciens canadiens, L'AFM soutient que des
nodificaticns apportées a ses reglements
administratifs visant I'acquisition et la gestion du
droit a rémunération de ses membres lu
permettent de faire appon de ces droits. :
L'article 12, qui wraite des droits et obligations des
membres. prevoit maintenant a son paragraphe
20{(c). que [TRADUCTION) «La fédération est
autorisée a agir a titre de représentante des
musiciens aux €ins de percevoir et de distribuer les
redevances et droits a rémunération obligatolres, y
compris ceux qui sont imposés par un
gouvernement. que detiennent les musiciens en
verty des lois des Etats-Unis, du Canada ou
d'autres pays.» Quiconque demande a en devenir
membre consent par allleurs a se conformer aux
reglements administratifs tels que libellés ou tels
qu'ils pourralent I'étre a 'avenir. L'AFM pretend
que cet engagement lui permet de faire apport du
droit a rémunération sas qu'elle ait besoin de
condure des ententes individuelles de mandat ou
de cession avec ses mernbres,

L'ACTRA représente les artistes-interprets de
langue anglaise. Sa «filiales, 'APRS, dit fonder
son statut de société de gestion sur trois
modifications aux réglements administratifs de sa
«ociété mére>, Le formulaire d'adhésion &
I'ACTRA content désormals une disposition
semblable 3 celle qr'a retrouve dans celui de
T'AFM en o= qui concerne T'obligation de se
conformer aux réglements administratifs tels que
libellés ou tels qu'ils pourralent I'étre a l'avenir,
Le formulaire compone par ailleurs une
disposition qui vise a céder a titm irrévocable le
droit & rémunération a I'ACTRA Performers Guild
(APGt a sa societe de gestion. 'APRS, Enfin,
les riglements administratifs modifiés stipulent
que {TRADUCTION] «Toul membre actuel de la
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shall be deemed to have executed the Application
form as amended ... or as otherwise amended
from time to time.' Contary to AFM. APRS has
sought (and in some cases, obtained) exclusive
and irrevocable five-year agency contracts from
its members.*

For the following reasons. NRCC's title is
deficient with respect to most of the purported
repertoires of APRS and AFM.

Purported acquisition of performers' rights
through by-laws does not constitute authorization
by way of assignment or grant of licence, given
that some of the conditions set out by the Act.
notably at paragraph 13(4), have not been met,

On the other hand. the Act sets out no conditions
for authorization by way of appointment as one's
agent. Therefore, the general conditions of
common law and droit civil apply and the validity
of the appointment will be assessed according to
general ks of private law, Having looked at
those rules. the Board concludes that purported
acquisition of performers’ rights throwgh by-laws
does not constitute authorization by way of
appointment as one's agent.'

The forms of agency that could apply under the
circumstances are agency by contract or by
ratificetion. Agency by contract can be express,
implied, usual or cusfomary. There is 10 express
agency where title is claimed through a simple
amendment to by-laws, Whether there may be an
implied contractual agency will depend on
whether managing remuneation rights is
necessary for. and ordinarily incidental to
carrying out APG's or AFM's express authority
according to the usual way in which such
authority is executed. This is doubtful, at least as
far as those members who have not signed the new
application forms: the previous forms contalned
no allusion to management of performing rights.
Finally. there is no usual or customary agency
here, since these concepts refer to special rules
dealing with either agents in a specific trade.

guilde qui entend le demeurer est repute avoir
signé le formulaire d'adhésion tel qu'il a été
modifié par le présent reglement. ou te] qu'il
pourrall étre libellé a I'avenir.» Contrairement a
I'AFM. I'APRSa demande et dans certains cas,
obtenu des mandats exclusifs et irrévocables de
cing ans de la part de ses membres.'

Pour les ralsons qui suivent. Ja Commission
conclut que Ja SCGDV ne représente pas la plus
grande partie du repertoire dont se réclament
I'APRS et TAFM.

La prétendue acquisition des droits des artistes-
interprets par le biais de reglements
administratifs ne constitue pas une autorisation par
voie de cession ou licence, certaines des
conditions prévues par la Lo/, entre auues au
paragraphe 13(4), n'ayant pas été remplies.

Par contre. la Lof ne prevoit pas de conditions en
ce qui concerne 'autorisation accordée par voie de
mandat, Il faut donc s'en remerwe aux régles
générales de droit prive pour etablir s'il y a bien
mandat. Aprés avoir examine ces régles, la
Comunission en vient a la conclusion que la
prétendue acquisition des droits des artistes-
interprets par le biais de réglements _
administratifs ne constitue pas davantage une
autorisation par voie de mandat.’

Les formes de mandat qui pourralent s'appliquer &
I"espece sont le mandat contractuel et le mandat
par voie de ratification. Le mandat contractuel
peut étre expres, implicite. habltuel ou coutumier,
Comme les sociétés se réclament uniquement

-d'une modification & leurs réglements

.

administratifs, il ne peut s'agir d'un mandat
expris, I y aura mandat contractuel implicite si fa
gestion du droitd rémunération constitue un
accessolre nécessaire aux pouvoirs exprés des
sociétés, compte tenu de la fagon dont les accords
de ce type sont habituellement formuiés. Cela est
peu probable dans le cas présent, a tout le moins a
I"égard des membres qui n'ont pas signé le
nouveau formulaire d'adhésion, les formulaires
antérieurs ne faisant aucune allusion a la gestion
des droits d'exécytion. Enfin, il ne peut s'3gir de
mandat usuel ou coutumier. qui vise le cas ou une

A



profession or business or agency flowing from
special rules in a specific marker.

Agency by ratification requires two conditions.
First, before ratification occurs, the principal
must be aware of all the material facts; assuming
that AFM and APRS may have notified their
members of their actions through various
bulletins, this is hardly satisfactory. Second, the
agent must purport 1o act on behalf-of an
identified. or identifiable principal and only that
principal can ratify the act. NRCC offered no
evidence that performers were beating a path to
ratify the decision of AFM or APRS 1o “secure”
their members' remuneration rights and to ask
NRCC to administer them.

APRS and AFM may also have been authorized
by their members to administer their neighbouring
rights through other means. This is an obvious
reference to all other ways in which common law
and droit civil allow a person to transfer rights.
These would include subrogation, gift, transfer
through wills, etc. None of these apply here.

The issue of whether an assoctation can, through
its by-laws, appropriate its members'

neighbouring nights will be determined according
to applicable rules governing associations.' NRCC
stated that it was not aware of any principle in e
law of agency preventing an association from
obtalning, through a change in its byJaws. and
without consulting its members Indlvidually, the
agency for all its members’ ramreration rights,
In the Board's view. NRCC i approaching the
issue from the wrong end. When one Is dealing
with 2 right to income flowing from statute. the
redirection of that Income requires express consent
of the interested party ar. at least. a clear
principle of law, NRCC pointed to none.

personne agit a titre de mandataire dans des
domaines commerclaux ou professionnels bien
précis ou encore, de mandats décowlant de regles
spéciales gouvernant cerains marchés,

Dewx conditions sont nécessaires pour qu'il y ait
mandat par voie de ratification. Le mandant doit
d'abord ttre au courant de tous les faits pertinents
avant que la ratification intervienne: en supposant
méme que T'AEM et |'APRS ajent avisé leun
membres par voie de communiqué des mesures
qu'elles entendaient prendre. cela pourrait
difficilement suffire. Le mandataire doit ensuite
déclarer agir pour le bénéfice d'un tiers identifie
ou identifiable qui. seul, peut ratifier les gestes .
que Je mandatalre @ posés. Rien dans la preuve
présentée par Ia SCGDV ne permet de mire que
les artistes-interprétes se pressent pour endasser la
décision de TAFM ou de 'APRS visant 3
s'approprier leur droit a rémunération et a
demander a ]a SCGDV de les gérer,

L'APRS & I'AFM pourraient aussi prétendre
avoir ete autorisées a administrer les droits voisins
de leurs membres par d'autres moyens. Le
«notamment» dans Ia définition pertinente renvoie
de toute evidence aux autres modes de
transmission des droits prévus par le droit prive :
subrogation, don, succession et ainsi de sute.
Rien de celan'est applicable ici.

Pour savoir si une association peut s'approprier
les drolts voisins de ses membres par le biais de
ses reglements administratifs, il faut s'en remettre
au droit des assocjations,? La SCGDV soutient ne
conngltre auaun principe du droit des wandats
empéchant une association de procéder com e
ellel'a fait sans consulter cham de ses membres.
La Commission est d'avis que la SCGDV aborde
le probleme sous le mauvals angle. On ne peut
prétendre s'approprier le droit a un revenu
découlant de 1a loi sans le consentement expres de
I'intéressé ou, a tout le moins. sans s'appuyer sur
un principe de droit clair. Q. 1a SCGDV n'en 2
cité aucun.
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By-laws normally deal with the pursult of the
association's common goals. What may be
acceptable when dealing with payments (such as
residuals) which have accrued as a matter of
contract through the efforts of the association in
the pursuit of its goals is not acceptable when
dealing with the management or acquisition of
specific entitlements in the nature of property
rights accrued by the effect of law to an
association's memben. AFM and APRS canno
more rake possession of the remuneration right in
the way they purport to have done than they can
in the same manner declare that they own other
property of their members.

It may be possible to secure administration of
performers' rights through a specifically worded
clause in an association's membership contract.
This can be distinguished from 2 mere statement
that members are bound by the association's by-
laws. which i not specific enough to allow the
association to secure such admimistration, By
contrast. provisions that clearly put potential
members on notice that their neighbouring rights
will be managed by the association ought to be
acceptable under the Act, although they may very
well constitute a questionable practice under
competition legislation, Tis APRS and AFM
have done with respect to some. but not most. of
their members.

In these matters, it is important to understand the
distinction between the powers ACTRA and AFM

- enjoy as a bargalning agent and those they have as

simple associations of persons, Bargaining agents
are not automatically collectivesocietes.
Moreover, when before the Board, collective
societies do not bring with them the powers and
privileges they may enjoy as bargaining agents
pursuant to labour or status of the artist

legislation. There may be some crossover points.
Thus, ACTRA or AFM may be able to sanction
members who refuse to let them manage their
rights or who have already authorized others to act
on their behalf. in doing so. they would be acting
as bargaining agents. not as collective societies. In
the end, the fact remains that they have not
successfully secured the necessary authorizations
in the first place.

Normalement, les réglements adrninismtifs d'une
association trajtent de la poursuite de buts
communs. Ce qui peut étre acceptable a |'égard de
versements de nature contractuelle obtenus grice
aux efforts de I'association dans le cadre de Ia
poursuite de ses objets (par exemple. les droits de
suite) ne 1'est pas lorsqu'il s'agit de la gestion ou
de I'acquisition de bénéfices des membres de
I'association assimilsbles a des droits de propriete
et qui découlent de la loi. L'AFM et I'APRS ne
peuvent pas plus s'approprier le droit a
rémunération de Ia fagon dont elles pretendent
I'avoir fait qu'elles powrralent de la méme

- manitre s'approprier d'autres biens appartenant a

leurs membres.

Une simple déclaradon portant que les membres
sont liés par les réglements administratifs de
I'association n'est pas suffisamment précise pour
I permettre de s'approprier la gestion de leurs
droits voisins. Par conte, une association peut
sans doute y arriver en incluant dans son contrat
d'adhésion une disposition expresse a cet effet.
Une disposition averussant clairement un postulant
que ses droits voisins seront administrés par
I'associaton demit suffire aux fins de la Loi,
bien qu'elle puisse représenter une pratique
commerciale douteuse auwx firs du droit de la
concurrence, L'APRS et I'AFM n'ont obtenu des
autorisations de ce genre que d'une minorité de
leurs membres.

Lorsqu’on se penche sur cette question. il faut
bien fairela distinction entre les pouvoirs dont
'ACTRA et 'AFM jouissent a tite d'agents
négoclateurs et ceux dont elles disposent a titre de
simples associations de personnes. £ure agent
négociateur ne suffit pas pour préiendre au role de
sociéié de gestion. Qi plus est. la sociéié de
gestion qui traite avec la Commission ne dispase
pas des pouvolrs et priviltges dont elle jouit par
ailleurs & titre d'agent négociatewr en verty des
législations du droit du travail ou du statut de
I'artiste, Des recoupements sont toujours
possibles. L'ACTRA ou I'AFM pourrajent
fmposer des sanctions aux membres qui refusent
de leur confler la gestion de leurs droits ou qui
Tont déja confiée a d'autres. Dans un tel cas. c'est
T'agent négoclateur et non la societe de gestion qui
aglralt, Cela ne change toutefois rien au fait
qu'elles ne détiennent tout simplement pas les
aulorisations quis'impasent.
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Given what has been said, there i no need to go
into the various arguments CAB raised with
respect to incorporation by reference of unsigned
documents into a contract and other related issues.
Neither i there any need o discuss the obvious
proposition that SOGEDAM does properly
represent those AFM members who have
authorized it to act on their behalf by way of
assignment,

Consequently, the Board finds that the only
performers’ rights that NRCC has secured

through APRS and AFM are those of persons who
have executed an inscument (be it an assignment
or a2 membership form) which expressly deals with
the remuneration right.

This does not. however. dispose of the issue of
wat is included in NRCC' s repertoire.

¢. Is NRCC nevertheless authorized to manage
the remunerationrights o performers who
have not chosen it as their collective society?

To determine vhich performers' performances are
in NRCC's ppertrire requires an examination of
the nature of the rights granted to makers and
performers pursuant to section 19 of the Act. Two
persons (or groups of persons) are granted a
remuneration right on account of a single act, the
performance or telecommunication of a sound -
recording. In d cases, the remmeration & paid to
one person. and one person only. Once paid.
royalties are always split equally between the
performers and maken, These are all the

irgs of a legal relationship involving a single
debt owned by two groups of jeint and several
cmditers,' Knowing this. it becomes easier to
determine what happens when not all those who
are entitled to share in the remuneration right in a
sound recording are properly represented by a
collective society that has filed a proposed tariff.

Compte tenu de ce qui précede, il n'y a pas lien
de wralter des pretentions de I'ACR portant sur
I'incorporation par renvoi de documents et autres
questions du genre qu'elle a soulevées, De mtme.
il est evident que }a SOGEDAM est bien-fondée a
représenter les membres de I'AFM qui l'ont
autorisée par voie de cession.

Par conséquent, les seuls droits des artistes-
interprets que la SCGDV detient par le biais de
I'APRS et de I'AFM sont ceux de penonnes ayant
signé une cession, un contrat d'adhbion oun autre
document qui aborde expressément la question du
droit a rémunération,

Celane dispose pas pour autant de la question de

savoir ce qui fait partie du repenoire de la
SCGDV.

¢. Ia SCGDVest-elle néanmoins autorisée a
gerer le droita rémunération des artistes-
interprétes qui n'ont pas retenu ses services en
tant que societe' de gestion?

Pour décider quelles prestations font partfe du
repertoire de la SCGDV. il faut d'abord etablir la
nature des drofu que |'article 19 de la Lo/ accorde
aux productem et aux artistes-Interprétes. Deux
penonnes ou g1 o up de personnes se volent
accorder un droit a rémunération découlant d'une
utllisadon unique, soit 1'exécution oula
télécommunlication d'un enregistrement sonore.
La rémunérauon est toujours versée a une seule
personne et ensuite partagée par moitie entre
artistes-Interprétes et producteurs. Voila blen les
caractéristiques essentielles d'un rapport Juridique
Impliquant une seule dette duc a deux group de
créanciers solidalres.! Cela etant. il devient plus
alsé de determiner ce qu'il advient lorsque certains
titulaires du droit a rémunération a I'égard d'un
enregistrement donné ne sont pas représentés
directement par une soclete de gestion ayant
déposé un projet de tarif.
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CAB argues that users should pay only on account
of performers and makers who have duly -
authorized a collective society that bas filed 2
proposed tariff. As a result. vheze the maker is
duly represented but the performer is not, only
half the appropriate royalty would be payable.
This approach is incompatible with the notion that
we are dealing with joint and several creditors. It
also creates a conundrum in the application of
subsection 18(3) of the Act, vhich provides for
the division of any payment once it has been
made.

At the other end of the spectrum, one fixds the
approach favoured by NRCC. According to this,
al} qualifying sound recordings could be the object
of a triff, even those for which all of the
underlying remuneration rights were outside the
repenoire of a collective that has filed a teriff. -
This solution can be discarded because it makes
subsection 67.1{4) of the Act and the statutory
imposition of collective administration of
performing rights in sound recordings nugatory.
Only represented recordings are entitled to
remuneration.

"The correct interpretation is that a sound

recording § properly before the Board aslong &

a collective society that has filed a proposed tariff
represents at least one person entitled to share in
the remuneration for the performance or
telecommunication of that recording. This
interpretation is based on the propasition that a
joint and several creditor normally enjoys three
complementary rights: the right to seek payment
of the debt in its entirety, the right to keep his
share of the proceeds and to hold that of hs co-
creditors if he obtains payment of the debt, and
the right to claim his share of the proceeds, where
the debt has been paid to his co-credhtors. This
interpretation clearly meets all therequirements
set out in the Act, 1t also conforms to usual
notions involved withjoint and several creditors. -

First. it gives meaning to the statutory imposition
of collective administration of performing Hights
in sound recordings. It requires that a tariff be
filed by one of thejoint creditars in order for a
recording to be properly before the Board.

L'ACR soutient que I'obligation de verser des
redevances ne vise que les artUstes-interpretes et
productem ayant diment autorisé une-societe de
gestion qui a depose i projet de tarif. Lorsque

- seu) le produacur est ddment représenté, c'est Ia

moitie de la redevance qui devrait étre versée, Or.
cene pretention ne peut tenir si nous avons afTalre
a des créanclers solidaires. En outre, elle donne
un sens absurde au pangraphe 19(3) de la Loi.
qui exige le partage de tout versement apres quiil
a été fait.

A V'opposé, on retrouve I'interpretation que
defend la SCCDV . Selon elle. tous les
enregistrementssonores admissibles peuvent faire
T'objet du tadf. mCme si les droits a rémunération
afférents ne font pas partie du répertoire d'une
société ayant dépasé un projet de tadif. 1l faut
écarter cene solution. Elle rend inopérants le
paragraphe 67.1(4) de la Loj et Texigence que les
droits ' exécution sur les enregistrements sonores
soient gérés collectivement. Seuls les
enregistrements représentés ont droit § une
rémunération.

L'interpretation qu'il faut retenir est que la
Commission est saisie d'un enregistrement sonore
d¥s lors qu'une soclété de gestion ayant déposé un
projet de tarifreprésente au moins un des tdrulaires
du droit a rémunération pour 1'exécution ou la
1élécommunication de ' enregistrement en
question. Cette interpretation découle des drolts
complémentalres que détient tout créancier
solichire :celui de se faire payer la totalité de la
dette. celui d'en garder la part qui lul revient tout

 en détenant celle de ses co-créandiers s'il a requ le
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paiement. ef celui de réclamer sa quotepart s
C'est un sutre co-créancler qui a requ le paiement.
Cette interprétation répond clalrement aux
exigences de 1a Loi. Elle est auss! conforme aux
principes généralement applicables aux créances
50 L

Premitrement, elle respecte 'exigence que les
droits d'exécution sur les enregistrements sonores
soient gérés collectivement. Le dépdt d'un projet .
de tarif par I'un ou ['autre des co-créanciers opare
saisine de la Commission.
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Second, it allows one of the joint creditors to act
as a st of agent of the other. Joint and several
creditors commonly act in this way for one
another.

Third, this interpretation explains in part the
wording of subparagraph 68(2)(a) (lii) of the Act,
which imposes the single payment obligation
when "examining a proposed tariff for the
[performance or communication) of performer's
performances of musical works., or of sound
recordings embodying such performer’s
performanées”. If one accepts that a society
administering performers’ rights acquires the right
to collect the makers' share of the royalties. the
society that files a tariff for the performer's right
also files a tariff for the right to collect the
maker's sham. subject to the duty to remit that
share to the maker. and vice versa.

Consequently, a sound recording is properly
before the Board in these proceedings as long as
either the maker or the performer is duly
represented by NRCC or SOGEDAM, Timely
filing of a proposed tariff on account of either of
thejoint crediton is sufficient to trigger liability
for the whole of the debt, irrespective of what the
other creditor did. Consequently. NRCC can
claim the entire remuneration for the use of a
sound recording whose maker it represents even if
the performers are not represented. either because
of some defect in the appointment (e.g. AFM) or
simply because agreements with foreign societles
are still being negotiated (e.g. ADAMI). The
very nature of the rights vesting in makers and
performers as a result of section 19 of the Act
mekes it possible that a recording be entitled to
remuneration even though some of the persons
entitled to share in the remuneration may not
themselves have authorized a collective to
represent them.’®

Deuxiemement, elle permet a I'un des co-
créanciers d'agir en quelque sorte pour le compte
des autres. [] est courant que des créanciers
solidaires agissent ainsi pour le Wnefice de lewrs
co-créanciers.

Troisiemement. elle explique en partie le libellé
du sous-alinéa 68(2)(a){iii) de la Iai. qui exige le
versement unique «<aux fins d'examen des projets
de tarifs déposés pour {I'exécudon ou la
télécommunication} de prestations d'euvres
musicales oy d'enregistrements sonores constités
de ces prestationss, Si. ¢ 0 m e la Commission le
croit. Ia societe qui gere le droit a rémunération
d'un artiste-Interprate acquient celul de percevoir
la quote-part du produaeur, le dépot par celle-ci
d'un projet de tarif pour le compte de I'artiste-
Interpréte vaut également pour le compte du-
producteur, sujet a I'obligation de partage, et
vice-versa.

Ia Commission est donc saisie d'un
enregistrement sonore dans la préseme affaire dés
lors que la SCGDV ou la SOGEDAM représente
soit le producteur, soit I'artiste-Interpréte. Le
dépbt en temps voulu d'un projet de tarif pour le
compte de 'un ou l'autre des co~réanciers vaut -
pour latotalité dela dance. sans egard au

*- comportement de |'autre créancier, Par

conséquent, la SCGDV peut demander & recevoir
toute Ja rémunération a I'égard de chaque

“enregistrement dont elle représente le producteur

mCre & elle ne représente pas les aristes-
interpretes qui y figurent, soit parce qu'il n'y a
pas eu autorisation valable aux yeux de la Lof,
come c'est le cas. par exemple, pour Jes
membres de I'AFM, soit tout simplement parce
que les ententes nécessalres n'ont toujours pas été
conclues avec les sociéiés étrangéres, comme clest
le cas notamment pour les membres de I' ADAML.
La nature méme des drolts que I'article 19de la
Lol confere 2ux productem et aux arustes.
Interprtes fait en sorte qu'un enregistrement
emporte le droit a rémunération méme si certaing
co-Ytulaires n'ont pas eux-mémes autorisé une
societea |es représenter. '



Given the Board's earlier finding that NRCC
brings with it the makers' share of virtually all the
eligible recordings, it can safely be stated that the
performers' share of this repenoire is equally
properly before the Board in these proceedings.

3. I ] 1 i .] !. .
I,] l. .l] P

" In order to help the Board establish the

importance of the use made by radio stations of
the eligible repertoive, NRCC filed a music use
study on which it relies for its conclusion that
eligible sound recordings account for 49,3 per
cent of all use of sound recordings by commercial
radio stations. The study involved identifying the

" sound recordings used by a weighted. stratified

sample of radio stations over a test period. The
music use data provided with the report identifies.
with respect to each recording, the station on
which it wes aired, the name of the artsi(s), the
title of the song. the number of plays and the
source (name of label). It also indicates whether,
according to NRCC. the recording is eligible or
not. '

Producer members of AVLA and SOPROQ
carried out most of the task of identifying tities.
although in some cases, labels ad indépendent
artists were asked 1o help. In this respect. the
study is not as complete as ane might have hoped.
1t does not indicate the country of origin or the
age of the recording. Neither does it allow the
reader to establishwhether a sound recording was
determined to be eligible because of the

nationality of tte maker or because of the country .

in which it was made, Finally, the eligibility
status of some 4.9 per cent of titles could not be
ascertained. These include so-called ‘imports”
from non-Rome countries. but also some
recordings that appeared to have been made in
Rome countries and were therefore probably
eligible. but whose status could not be defined.
These titles were atributed to each category in the
Same proportion that was cbserved among
classified titles. On the whole. however, the

Compte tenu que }a Commission a deja conclu
que la SCGDV gére la quote-part des productem
de pratiquement tous les enregistrements
admissibles. on peut dire sans crainte de se
tromper que la Commission est egalement saisie
de la quote-part revenant aux artistes-interpretes
de ces enregistrernents.

3. . . .
mgu&m:s_slahms.dmdmmmﬂmlsﬂ st o2 missible? :

Afin d'aider la Commission a determiner quel
usage les stations de radio font du repertoire
admissible. la SCGDV a dépesé une etude tendant
a demontrer que le repertoire admissible
représente 49,3 pour cent de 'ensemble des
enregistrements sonores utilisés par les stationsde
radio commemale. Pour réaliser cette étude, on a
analysé les enregistrements utlisés durant une
période temoin par plusieurs stations de radio.
choisles selon un échantllonnage ponder6 et
stratifié. Les données d'utilisation de musique
idendfient, pour chague enregistrement, la station
qui I'a diffusé, le nom du ou des artistes-
Interprétes, le titre de la chanson. le nombre de
diffusions et la maison de disque. On indique
également si, selon 1a SCGDV, I'enregistrement

. est ou non admissible.

Pour I'essentiel, ce sont les productem membres
de I'AVLA et de 1a SOPROQ qui ont identifie les
enregistrements. Dans certains cas, les maisons de
disque et les artistes-interprets independants ont
ete mis a contribution. Sous ce rapport. I'etude -
n'est pas aussi exhaustivequ'on aurait pa
I'espérer. Elle ne précise pas le pays d'origine ou
la date de V'enregistrement. Elle ne permet pas
non plus au lecteur d'etablir sil'admissibilité de
Venregistrement découle de la natonalité du
productem ou de 1'endrolt ol U a été
confectionné, Enfin, dans 4.9 pox cent des cas,
on ne salt pas si les enreglstrements sont
admissibles ou non. Cela comprend non seulement
les disques importés directement de pays non-
slgnatalres de la Convention de Rome. mais auss!
certains Ytres provenant apparemment de pays
signatalres et donc probablement admissibles.
meis qu'on n'a pas pu identifier avec certitude.
On a donc réparti ces enregistrements dans les




identification process appears to have been done
seriously and conservatively.

CAB did not conduct its own music use study,
and opted instead to review and critique NRCC's
study. The critique addressed such issues as the
choice of stratification system and the weighting
of stations in the determination of tte random
sample, CAB did not succeed in discrediting
NRCC's methodology and findings. Furthermore,
its own analysis proved to be flawed in several
respects which were correctly identified in
NRCC' s argument and need not be repeated here.
Consequently. CAB’s analysis was of little use.

For its part, in an attempt to identify the
imponance of the French repertoire on radio
stations, SOGEDAM used a number of sets of
data to determine, first, the percentage of airtime
dedicated to non-Canadian, French selections. and
then the proportion of those recordings that are
part of its repertoire." For reasons that will
become clear later. there is no need to analyse in
detail SOGEDAM's claim. Sufficeit to say that
SOGEDAM ' sanalysis is not very reliable, and
involves some miscalculations. As a result. it
cannot ke used to determine the percentage of
sound recordings used on Canadian commercial
radio stations that are part of #te French
repenoire.

The Board accepts NRCC's conclusion that
qualifying sound recordings account for 48.3 per
cent of all use of sound ings by commercial
radio stations. The Board also accepts NRCC's .
evidence that it represents the makers’ share of at
least 95 per cent of these recordings. Given
NRCC's willingness fo accept a ruling accordlng
to which NRCC's repertoire accounts for 45 per
cent of alf use of sound recordings by commeraal
radio stations, the Board so finds.

mémes proportions que ce qui avait ete constaté a
Tegard des envegistrements identifiés. Cela dit.
dans I'ensemble. il semble que I'analyse ait ete
effectuée de fagon sérieuse et conservatrice.

L'ACR n'a pas effectué d'étude distincte. se
contentant de rewir et de critiquer celle de la
SCGDV . Ses crifiques ont porte sur des sujets tels
le choix de 1a stratification et de la ponderation
utilisées lors de I'échantilionnage des statiars,
L'ACR n'a pas réussi a dlscréditer la
méthodologie et les conclusions de la SCGDV.
Qui plus est. sa propre analyse s'est avérée mal
fond+ a plusieun égards, tel que la SCGDV I's
relevé dans son argumentation écrite, et qu'il o'y

.a pes lieu de reprendre ici. L'analyse de TACR
est donc pet utile,

Quant a elle. dans le but d'etablir l'vtilisation du
repertoire francais sur les ondes canadiennes. la
SOGEDAM a analysé, a partir de plusieurs
ensembles de données, le pourcentage de temps
d'antenne consacré aux enregistrements etrangers
de langue frangaise, puis la part qui Jul revient de
ces enregistrements. ! Pour des motifs qui
deviendront clairs par la suite. |l n'est pas
nécessalre de se livrer a une analyse détaillée de
ces pretentions. On se contentera de dire que
1'analyse semble peu fiable et cornpone certaines
erreurs de caleul, Elle ne peut donc servir a etablir
T'etendue du répertolre de la SOGEDAM utilisé
par les stations de radio commerciale canadiennes.

La Commission accepte la conclusion de la
SCGDV selon laquelle le répertolre. admissible

représente 49.3 pour cent de I'usxe
d’enregistrements sonores par les stationsde radio
cormerdale, Elle accepte aussi la preuve de la
SCGDV démontrant qu'elle représente les
producteurs d’au moins 95 pour cent de ces
enregistrements. Pulsque la SCGDV se dit préte a
accepter un tarif fonde sur un repertoire
représentant 45 pour cent de I'utilisation
d'enregistrements sonores par les stations de radio
commerciale, clest ce chiffre qui sera utilisé pour
etablir le tarif. -
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C. What account should be taken of the
Canadlian broadcasting policy?

Subparagraph 68(2}{a) (ii) of the Act requires that
‘the tariff does not. because of linguistic and
content requirements of Canada's broadcasting
policy set out in section 3 of the Broadcasting
Act. place some users that are subject to that Act
at a greater financial disadvantage than others'.
Based on the record of these proceedings. it
appears that French languege radio stations use the
eligible repertoire for more then tree-quariers of
their airtime, while their English counterparts do
so for less than half of the time. Absent this
statutory requirement, a case could be made for 2
tariffthat is significantly higher for the first
stations than for the second. The issue is how to
apply this requirement in a manner that is Fair to
hoth users and rights owners.

The relevant parts of section 3 of the
Broadeasting Act read as follows:

3. (1) It is hereby declared as the broadcasting
policy for Canada that

{b) the Canadian broadcasting system, operating
primarily in the English and French languages
... provides, through its programming, a public
service essentialto the maintenance and
enhancement of national jdentity and cultural
sovereignty:

{c) English and French language broadcasting.
while sharing common aspects. operate under
different conditions and may have different
requirements:

{k} a range of broadcasting services in English
and in French shall be extended to all Caadians
as resources become available:

C. Comment faut-U tenir compte de la
politique canadienne en matitre de
radiodiffusion?

Le sous-alinés 68(2)(a) (1i) de la Lod stipule que le
tarif ne peut avoir «pour effet. en raison ’
d'exigences differentes concernant la langue et le
contenu imposées par le cadre de la politique
canadienne de radiodiffusion etabli a I'article 3 de
la Lol surla radiodiffusion, de désavantager sur ke
plan financier certains utilisateun assujettls a cene
loi», Le dossier de la présente affalre revele que le
repertoire admissible représante environ les trois
quarts du temps d'antenne des stations de langue
francaise, par opposition a la moitie pour les
stations de langue anglaise, N'ett ete I'exigence
du sous-alinéa 68(2)(a) (i), on aurait pu soutenir
que les premitres statimns devraient verser des
redevances passablement plus élevées que les
secondes. Reste a déterminer comment cette
exigence peut étre satisfalte d'une fagon qui soit
équitable tant pour les utilisateun que pour les
titulaires de hits.

Les passages pertnents de I'article 3 de la Lof sur
la radiodiffusion prevoient ce qui suit :

3. (1) U est déclaré que. dans le cadre de la
politique canadienne de radiodiffusion :

b) le systéme canadien de radiodiffusion, ...
offre, par sa programmation essendellement en-
frangais et en anglais, un service public essentiel
polr le maintien et la valorisation de }'ldentité
.nationale et de Ia souveralneté culturelle;

c) les radiodiffusions de langues frangaise et
anglaise, malgré certalns paints communs,
different quant a leun conditions d'exploitation
et, éventuellement, quant a leun besoins;

K) une gamme de services de radiodiffusion en
francais et en anglals doit 2te progressivement
offerte a tous les Canadiens. au fur et a mesure
de la disponibilité des moyens:




(2) It is further declared that the Canadian
broadcasting system constitutes a single
system.. .

CAB argued that the only way to address
subparagraph 68(2)(a)ii) of the Act is to discount
any incremental use of the eligible repertoire due
to the different application of Canadian
broadcasting policy to French- and English-
language stations, Put another way, CAB would
have the Board letting stations use the eligible
repertoire for free when they use more than other
stations in order to comply with that policy. For
this, CAB relies on two propositions. First,
French-language broadcasters cannot suffer
financial disadvantage simply because of the
linguistic requirements of the Broadcasting Act.
Second, the solution canno! lie in all stations-
paying at the samerate based on the whole
industry's use of the eligible repertoire, as this
would result in English-language stations paying a
tariffwhich reflects a level of use higher then
theirs.

CAB's interpretation is irtrerect. The Act does
not require that the Board ignare or discount the
impact of the regulatory environment on use
patterns. Instead, it mandates that users not be put
at a greater financial disadvantage than others
because of requirements of Canada's broadcasting
policy. This is achieved if all users in a given
group share equally the flnancial burden imposed
as a result of the policy. as long as imposing that
burden is fair, The cost of the equalizaton
exercise required by thisprovision can be imposed
on the indusuy, especially where the very policy
{liat the Board is asked o consider treats all
memben of that industry &5 part of a 'single
system'.

CAB's interpretation is also dangerous.
Subparagraph 68(2) (a) (if) of the Act speaks not
only of linguistic, but also of content
requirenents, Pushed to its logical conclusion.

(2) I est déclaré en outre que le systeme
canadien de radiodiffusion constitue un systeme
unique.. .

L'ACR soutient que la seule fagon d'aborder le
sous-allnéa 68(2){a)(il) de la Loi est de ne pas
tenir compte de la part d'utilisation du repertoire
admissible découlant de I'application différente de
la politique canadienne en matiere de
radiodiffusion aux stations de langue frangaise et
de langue anglaise. Autrement dit. TACR
voudrait que'la Commission permetie aux statims
tenus d’utiliser une partie plus grande du . '
repenoire admissible pax s¢ conformer a cette
politique, de le falre gratultement. Cene
prétention se fonde sur deux propositions. La
premiere veut que les radiodiffuseurs de langue
francaise ne puissent étre désavantagés sur le plan
financier uniquement a cause des exigencesde I
Lol sur 1a radiodiffusion en matiere de langue. Ia
seconde est que le taw des redevances ne sauralt
étre fonde sur I'utilisation du répertoire admissible
par Pensemble de I'industrie. car les stations de
langue anglaise se trouveralent a payer plus que
leur niveau propre d'utilisation.

L'ACR s¢ rompe. La Ioi n'exige pas que la
Commission ignore ou ne tienne pas compte de
T'impact du contexte réglementalre sur le niveau
d'utilisation, Elle exige plutdt que certains
utilisateurs ne soient pas désavantagés par rapport
a d'autres a cause des exigences de la politique
canadienne en maticre de radiodiffusion. On'y
arrive si tous les utilisateun faisant partic d'un
groupe donné supportent également le fardeau
découlant de cette politique. en autant que le
fardeau soit équitable, Le codt aribuable & cet
exercice d'égalisation peut 2tre imposé a
Tensemble de I'industrie, d'autant plus que la
politique méme dont la Commission doit tenir
compte déclare que tous ses membres constituent

un «systeme UqUe.

L'interprétadon mise de }'avant par I'ACR
cornpone par allleurs des risques évidents. Le
sous-alinéa 68(2)(a)(ii) de la Lo/ traite non
seulement de langue. mais aussi de contenu. La

e 2e ]




CAB's approach would require that the Board
provide commercial radio stations with a rebate on
account of that part of the eligible repertoire they
play not as a maner of choice. but 1o comply with
Canadian content requirements. The regime does
not require that rights owners subsidize the radio
industry on account of regulatory requirements; in
fact. to do so would be wnfair, especially given
the provisions made in the Act to cushion the
impact of the new royalties.

Consequently, the appropriate way to take into
account the Canadian broadcasting policy in this
instance is to charge all radio stations the same
price, irrespective of the mount of eligible sound
recordings used by each individual station, except
for two exceptions which will be outlined later.

D. How much should radio stations pay for
their use of the property represented
eligible repertoire?

The Act requires the Board to fix an 'equitable
remuneration’ for the use of recorded music by
radio stations, for the benefit of makers and
performers. If. as stated earlier. the tariff is to be
fair and equitable to both rights holden and vsers,
Nxing the tadff calls for an examination of the
value rights holden provide and the benefit users
derive from it.

SOGEDAM did not offer any particular rationale
for its proposed rate of five per cent. In its final -
argument, it also supported NRCC's approach and
conclusions. Consequently. the following analysis
deals only with the arguments put forward by
NRCC and by CAB. :

1. Theagoroach favoured by NRCC

In developing the models which it offers as
support for its proposals, NRCC relied on a
nunber of assumptions. First, the price for
neighbouring rights should be that to which a

demarche de I'ACR pourrait mener a |’ octroi de
rabais pour tenir compte de la part du répertoire
admissible que les stations utilisent non pas
volontairement. mais pour se conformer aux
exigences de contenu canadien, Le regime n'exige
pes que les titilaimes de droiu subventicnnent
T'industrie de la radio au moif que cette deriére
doit répondre a certaines exigences de nature '
réglementaire; 1! seralt plutot injuste d'agir ainsi.
surtout si I'on tient compte des mesures que la Lo/
prévolt deja pour réduire J'impact des nouvelles
redevances,

Par conséquent, la fagon de tenir compte de la
politique canadienne en matiere de radiodiffusion
dans ' espice est de faire payer le mime prix a
toutes les stations de radio, sans egard aux- niveaux
individuels d'utilisation d'enregistrements
admissibles, sous réserve de deux exceptions sur
lesquelles nous reviendrons plus tard.

D. Combim les stations de radio devraient-
elies payer pour I'usage qu'clles font du
répertoire admissible diiment représenté?

La Loi exige que la Commission établisse <une
rémunération quitable» pour I'utilisation de
musique enregistrée par les stationsde radio, pour
le bénéfice des productem et artistes-interprets.
Pour etablir un tarif qui, come on I'a deja
annoncé, soitjute et équitable tant pour les
titrlzires de droits que pour les utilisateun. il faut

_ se pencher s la valeur de I'apport des Utulaires

de droits et surI'avantage que les utilisateun en
tirent.

. 1a SOGEDAMn'a rien avancé a l'appui du taw

de cinq pour cent qu'elle propose. Dans son
argumentation finale, elle a soutenu la demarche
et les conclusions de la SCGDV . L'analyse qui
suit porte done uniquement sur les prétentions
mises de I'avant par la SCGDV et par TACR.

1. Ladémarche ane nropose 1a SCGDV

Pour mettre au point les modeles qu'elle offre au
soutien de ses propositions, la SCGDV a reteny un
certain nombre de postulats. Premierement, le
prix payé pour les droits voisins devralt itre celul



willing seller and a willing buyer would agree.
Second, commercial stations make little use of
live music or public domain recordings. Third.
royalties should account for the rights of both
makers and performers. Fourth, equitable
remuneration should provide a fair return to rights
holden for their investment of talent and financial
resources. and should reflect the value that
broadcasters, as commercial enterprises. derive
frammaking use of sound recordings to eamn
revenue.

With respect to rights holden' financial
commitments, NRCC insisted especially on the
costs incurred in producing and promoting an
album and on the risks involved in developing a
recording artist. NRCC's witnesses also testified
that the industry's primary business is to earn
revenue from its copyrights, not only to generate
record sales.

On the issue of the value radio stations derive
from their use of sound recordings, NRCC relied
on a number of assertions which it says support
the view that advertising revenues of radio stations
are dependent on those recordings, This. it Sys,
provides an indication of the essential value of the
use of sound recardings to the industry. The
"facts” NRCC relied upon include the following,
First. music fotmat stations account for the vast
majority of radio listening in Canada. Second,
music is the engine that drives mast commercial
radio stations: a majority of people give music as
the main reason for listening to radio; mast say
they would listen less if radio did not play sound
recordings. Third, advertisers pay for audiences.
and music draws audiences, Fourth, performers
provide statiens with more value then composers
do: stations are star driven and want to be
associated with known artists, Fifth, music
represents 78.4 per cent of total broadcast time
and 88.2 per cent of fotal program time. Sixth.
the ropalties of the Society of Composers.

qui serait autrement etabli de gré a gré,
Dewdemement. les stations de radio commerciale
diffusent peu ou pas de musique en direct ou
d’enregistrements faisant partie du domaine
public. Troisiemement. les redevances devraient
tenir compte tant des droits des producteurs que de
ceux des artistes-Interprtes, Quatridmement, une
remuneration équitable demit offrir aux titulaires
de h i ts un rendement équitable pour leur apport
en talent et en ressources financiers et demit
refleter le bénéfice que les radiodiffuseurs, en tant
qu'endtés commerciales, tirent de I'utilisation
d'enregistrements sonores pour gagner des
TEVenus.

Lorsqu'elle parle des engagements financiers des
tihlairede hits. la SCGDV insiste avant tout
sur les cotts de production et de promotion d'un
album et les risques qu'implique le developpement
des artistes. Ses témotns ont aussi soullgné que
I'industrie du disque cherche avant tout a dériver -
des bénéfices de ses droits d'auteur. et non
seulement a générer des ventes d'albums.

Quant aux avantages que les stations de radio
tirent de I'utilisation d'enregistrements sonores. la
SCGDV s'est fondée sur certaines affinmtions
qui. selon elle. tendent a prouver que les recettes
publicitaires des stations sont directement fonction
de cene utilisation, Selon elle. cela indique a quel
point I'industrie a besoin de ces enregistrements.
A Vappui, elle invoque, entre autres. les «faitss
suivants. Premierement. les Canadiens écoutent
avant tout les stations de format musical.
Deuxiemement. la musique est le moteur de ia
plupart des stations de radio commerciale; la
majorité des personnes Interrogées disent écouter
Ia radio avant tout pour la musique et la plupant
affirment qu’elles réduiraient leur écoute s'ily
avalt molns d'enregistrements sonores.
Trolsiemement, les annonceurs achtent des
auditolres, et c'est la musique qui les attire.
Quatritmement, I'apport des artistes-interprites a
plus de valeur pow les statiors que celui des
compositeurs; les statins dependent des vedettes
et cherchent a étre identifiées a des artistes-




Authors and Music Publishers of Canada
(SOCAN} represent about 10 per cent of program
eXpenses.

NRCC then examined a number of pricing models
to support the asservon that authors. perfomen
and makers should recelve between 18 and 23 per
cent of commercial radio stations' advertising
revenues, and that the combined value of rights in
sound recordings is. at a minimum. 42 per cent.
NRCC concluded that. after adjustments to
account for the use of non eligible sound
recordings and the blanket character of the
regime, radio stations should pay 6.06 per cent of
their advertising revenues for their use of sound
recordings of musical woks.

NRCC looked at a number of possible approaches
to determine the appropriate myalties, Congruent
with its starting proposition on valuation, it
offered proxies that all refer to situations where
the level of payment for the use of sound
recordings is based on mutual agreement between
a willing seller and a willing buyer. Each of them
is commented upon in turn.

NRCC first noted that music stations spend 29 per
cent of their revenues on programming, compared
to 49 per cent for low music use staticns, Based
on this comparison, NRCC argued that suppliers
of sound recordings should be able to claim 20
per cent of music stations' revenues. CAB
objected to the use of this comparison. Scarcity
creates value: talk programming is almost always
acquired on an exclusive basis, while music i
available to all stations, Moreover, the approach
relies on two false assumptions. The first is that
the value of an input can be determined by the
value of possible, but more costy, substitutes.
The second is that all inputs make an equal

interprets connus. Cinquiémement, la musique
représente 78.4 pour cent du temps d'antenne total
et 8B.2 pour cent du temps de programmation.
Sbdemement, les redevances versées a la Societe
canadienne des auteurs. composileurs et éditeurs
de musique (SOCAN) représeritent
approximativement 10 pow cent des dépenses de

programmation,

1a SCGDV a ensuite examine un certain nombre
de méthodes d'évaluation qui. selon elle. tendent
a soutenir la proposition voulant qu'ensemble, les
auteurs. artistes-interprets et producteun
devraient recevoir entre 18 et 23 pour cent des
recenes publicitaires des stations de radio
commerciale, et que la valeur combinée des droits
voisins est d'au moins 12 pour cent, Aprés avoir
ajuste cette valeur pur tenir compte des
enregistrementsnon admissible et du caractére
général du régime, la SCGDV en vient a la
conclusion que les stations devraient verser

6.06 pour cent de leurs recettes publicitaires pour
T'utilisation qu'elles font des enregistrements

sonores d'ceuvres musicales,

1a SCGDV a examine plusieun fagons d'etablir

un montant approprie de redevances.
Conformément a sa position de depart concemant
1"évaluation des droits. les analogies qu'elle a
mises de I'avant portent sur des marchés dans -
Jesquels le prix payé pour l'utilisation de
Tenregistrement sonore est etabli de gré a gré.
Chacun de ces modeles fera maintenant I'objet de
commentaires.

Ia SCGDV souligne d'abord que les statims de
format musical dépensant 29 pour cent de leurs
revenus pour la programmation, par rapport au 49
pour cent dépensé par les stations qui utilisent peu
de mxsige, La SCGDV emploie cette
comparalson pour soutenir que les fournisseurs
d’enregistrements sonores devraient pouvoir
réclamer 20 pour cent des revenus des statias de
format musical. L' ACR s'oppose a I'emploi de
cetie comparaison. La rereté d'un bien en
augmente la valeur; la programmation verbale
s'achéte presque toujours sur une base exclusive
alors que loutes les stations ant: accks a la méme
musique. Qui plus est. cette demarche repose swr



congibution o the generation of revenue. The
Board agrees with CAB. if only because the
notion that the value of non-exclusive recorded
music would be close to the value of talk and
information programming, if negotiated in a
market situation, is unsustainable. Any
comparison with television programming costs
must also be set aside for the same reason.

NRCC then offered two approaches which yield
similar results. Performers and makers receive

15 per cent or more of the retail price of
compilation CDs or cassettes on account of the use
of pre-recorded performances. while those who
supply recorded music to discjockeys. restaurants
and others pay 15 per cent of their gross revenues
for a blanket licence 1o reproduce AVLA's
repertoire. NRCC believes that these are
particularly relevant comparisons, because they
are examples of a commercial exploitation of
recorded performances. in a market where there is
2 willing seller and a willing buyer. CAB objected
to these approaches for reasons which need not be
repeated here. The Board rejects these proxies; its
task is to value the right to broadcast. not the right
to reproduce.

Subsidiarily, and even though it did not support
using SOCAN's 'Briff A as a proxy, NRCC
commented on the relative value of neighbouring
rights and authors' rights, coming to the
conclusion that, all other things being equal
NRCC's royalties should be higher than
SOCAN's. In support of this propasition. NRCC
provided evidence tending to show that making a
sound recording costs approximately 4.5 times
what it costs 1o make a song, The Board agrees
with CAB that the cost of making a recording ¥
of little help in establishing the value of a right to
play it. Furthermore, the Board is far from
convinced that such cost an be established or that

deux premisses également fausses. La premiere est
que la valeur d'un intrant peut étre ctablie a panir
de substituts possibles mais plus colteux. La
seconde veut que tous les intrants contribuent
egalement a générer des revenus. La Commission
partage le point de vue de I'ACR, ne seraitce que
parce que 'on ne peut prétendre serieusement que
dans un marché libre, la musique ensegistrée
accessible a tous se vendrait plus ou moins au
méme prix que la programmation park ou
V'information. Pour les mémes motifs, il faut
rejeter toute cornparaison avec les cotts de la
programmation televisuelle.

La SCGDV a enswie mis de I'avant deux
méthodes donnant des résullats similaires. Les
artistes-interpets et les productem pergojvent 15
pour cent ou plus du prix de vente au detail des
disques CD et cassettes représentant des
compilations de chansons pré-enregistrées. Quant
a ceux qui fournissent de la musique enregistrée

‘aux disc-jockeys, aux restaurateurs et a d'autres,

ils versent 15 pour cent de leurs recettes brutes
pour Iz licence générale leur permetant de
reproduire le repenoire de I'AVLA. La SCGDV
croit qu'il s'agit la de comparaisons
particulitrement pertinentes, s'agissant
d'exemples de V'exploltation commerciale de
prestations enregistrées, dans un marche ot les
transactians se font de gré a gré. L'ACR s’y
oppose pour des notifs qu'il n'y a pas lieu de
commenter, Pour sa part. la Commission rejerte
ces comparaisons au motif qu'elles concernent le
droit de reproduire et non celui de diffuser.

Subsidialrement, et bien qu'elle s'oppose a
I"émblissement dn llen entre le tarif de droits
voisins et celul de Ia SOCAN, ka SCGDV s'est
livrée a une comparaison & I'égard de la valeur
relative des dew drolts dans le marché du disque
pour conclure que toutes choses égales, la SCGDV
devrait recevoir davantage que la SOCAN dans le
marché de la radiodiffusion. Elle fonde cene
prétention sur une preuve tendant a etablir qu'il en
colte environ 4.5 fois plus pour produire un
enregistrement sonore que pour écrire une
chanson, Tout comme I'ACR. la Commission
croit qu'on ne peut établir la valeur & accorder
pour la diffusion d'un enregiswement sonore a
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the methodology NRCC used in this case was the
right one. Finally. SOCAN's own tariff has never
been based on the cost of creating a song.

NRCC also filed evidence tending to establish that
Toyalties paid to performers and makers of sound
recordings in free market tansactjons are
approximately 2.5 times higher than royalties paid
1o authors. This issue is discussed later in these
reasons. :

2. The aooroach favoured by CAR

CAB supports the view that SOCAN's tariff
represents the most useful starting point. In both
cases, royalties are payable on account of the same
rights flowing from the use of the same input,
Although separate and distinct, the fact situations
are as close as the Board will ever find. Finally.
aythors’ rights were also originally décided by this
Board and recently extended s the result of an
agreement.

Having said this. CAB would reduce the rate to
0.7 per cent for several reasens. all of which
ought to be rejected.

The imporiance of the represented repertoire

CAB claims that not all of the eligible repertoire
is properly before the Board in these proceedings.
This has already been addressed and rejected.

Neighbouring rights are intrinsically less valuable
- than copyright

This argument is based on two assurptions. both
of which the Board rejects.

Thus, CAB relies on the fact that the Rome
Convention and the Act protect neighbouring
rights less than anthors' rights, even though some
experts, including its own. recognize that there is

parts de ce qu'il en cotte pour le produire. Qui
plus est. la Commission n'est pas du tout
convaincue qu'il soit possible d'etablir ce cout ou
encore. que la fagon dont la SCGDV s'y est prise
soit la bonne. Enfin, le tarif de ]a SOCAN n'a
Jamais ete fonction de ce qu'il en codte pour
€crire une chanson,

La SCGDV a aussi cherche a etablir que les
redevances versées aux artists-interpretset
productem d'enregistrements sonores darts des
transacuons libres etaient environ 2.5 fois plus
élevées que cells versées aux autews, Nous
revenons Sur cette question un peu plus loin.

2. la demarche aue oropose TACR

Pour sa part, I'ACR soutient que le (arif de la
SOCAN reprbente le point de depart le plus utile.
Dans les deux cas, les redevances sont versées
pour les mémes droits suite a T'utilisation du
méme prodult, Méme s'il s'agit de situations
differentes. la Commission ne peut espécer
trouver meilleure comparaison, Enfin. c'est la
Commission qui a évalué les drolts d'auteur a
T'origine. et ¢ s derniers ont ete récemment
recondults suite a une entente.

Cela dit. 'ACR réduirait le taux a 0.7 pour cent.
invoquant divers motifs que la Commission
rejette. :

L'utilisation du repenoire représenté

L'ACR prétend qu'une partie du repertoire
admissible n'est pas diment représentée dans la
présante affaire, Cet argument a deja €t€ examiné
et rejeie.

De par leur nature, les droits voisins valent moins
que les droits d 'auteur

L'argument se fonde sur deux prémisses que la
Commission rejette.

Ainsi. TACR se fonde sur le fait que la
~Convention de Rome et la Lo/ accordent moins de

droits aux diulalres des droits voisins qu'aux

titulaires des droits d'auteur. Pourtant, certalns
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no formal hierarchy between them. The argument
ignores a number of realitics. First. the Act does
not prioritize traditional copyright rights over
neighbouring rights. To the contrary, the Act
includes in its definition of copyright all exclusive
rights granted to performers. makers of sound
recordings and broadcasters. Second. section 19
rights do not differ substantially from those
enjoyed by SOCAN: in both cases, there is no
right to prohibit use. and the price for use is set
by the Board. Third, the fact that authors enjoy
more rights than performers. makers and
broadcasters does not mean that their rights are
more valuable; cach right should be valued on its
own merits, using proper valuation
methodologies. Fourth, the fact that a performer
retains the right to prevent certain uses of his or
her performance even where the author consents
to the use of the work is incompatible with the
prioritization of authors' rights over those of
performen.

CAB also argues that quite apart frem any formal
hierarchy, neighbouring rights are generally
valued at a Jower level than authors' rights. Both
CAB and NRCC presented expert evidence on the
relative rates being paid in other countries, CAB's
expert concluded that commercial and public
broadcasters paid, in aggregate. less for
neighbouring rights then for authors’ rights.
although the picture is significantly altered in
favour of neighbouring rigts if one only looks at
commercial stations, NRCC's expert witness. for
his part, tended to conclude that commercial radio
stations pay more for the neighbouring rights.
The evidence in this respect wes disappointing,
The Board was unable to determine the relative
extent of the eligible repertaire or the relative
level of wse covered by these tariffs. Given the
great difficulty of making meaningful
comparisons with the Canadian situation, it would
be inappropriate to rely on them in setting the
Canadian rate. More imiportantly. any such
comparisons are necessarily influenced by local
market considerations and most be treated with
great caution.
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experts, dont Je sien. admettent qu'il n’existe pas
de hiérarchie formelle entre les deux categories de
droits, L' ACR méconnait trop facilement un
cerain nombre de réalités, Premierement. la Loi
n'élablit pas d’ordre de priorite entre le droit
d'auteur et les droits voisins. Au contraire, la
definition de droit d'auteur inclut tous les droits
exclusifs des artistes-interpretes. producteun
d'enregistrements sonores & radiodifuseurs.
Deuxiemement. les droits énumérés a I'article 19
de la Lo ressemblent fortement a ceux dont jouit
la SOCAN : dans un cas ¢ o m ¢ dans I'autre, on
re peut interdire I'usage et le prix est etabli par la
Commission. Troisiemement. ce n'est pas parce
que les auteurs ont plus de droits que les artistes-.
interprétes, producteun ou radiodiffuseurs que Ia
valeur des uns est supérieure a la valeur des
sutres: cham demit &tre évalué a sajute valeur
et selon une méthode 4’ évaluation appropriée.
Quatriemement. le fait que l'artiste-interpréte
puisse interdire qu'on utilise sa prestation lonque
I'auteur consent a l'utilisation de son uvre est
incompatible avec la notion méme de hiérarchie.

L'ACR soutient par ailleurs que. mis a pct toute
hiérarchie formelle, les droits voisins valent
généralement moins que les droits d'auteur. Tant
T'ACR que la SCGDV ont offert le temoignage
d'experts sur les prix payés 3 J'éuanger pour ces
droits. L'expert de 'ACR affirme que les
radiodiffuseurs commerciaux et publics confondus
palent moins pour les droits voisins, bien que le
rapport soit plutdt en faveur de ces dernlers sil'on
tient compte uniquement des statiors
commerciales. Pour sa pert. 1'expert de la
SCGDV soutient que les stations de radio
coMinerciale paient davantage pour les droits
voisins. Cela dit. 1a preuve sur cene question a €té
décevante. Alnst, Il n'a pas ete possible d'etablir
I'importance relative des répertolres admissible ni
de Tusage qui en est fait. Compte tenu qu'il est
pratquement impossible d'etablir des
comparaisons valables avec le marché canadien. il
n'y a pas lieu d'utiliser ces données dans
Tetablissement du taw canadien. De toute facon.
Jes comparaisons de ce genre doivent éure traltées
avec beaucoup de précaution, car elles sont
nécessalrement affectées par Jes conditionslocales
des marchés en cause.




Performen and makers derive greater value than
copyright owners from air play

CAB argued at length that a fair and equitable
tariff should take into account the numerous
benefits performers and makers derive from the
air play their sound recordings receive. This i not
a novel argument, :

Radio does contribute to the sale of records. It has
been and remains a very important vehicle for the
promotion of records sales. This being said, radio
does not play records to promote their sale. but to
support its business, which i to atrract listeners
and sell advertising spots. As the Board stated in
the past with respect to performing rights for
misical works. fhis is but one case of a symbiotic
relationship between different industries with no
direct bearing on the price.

Radio stations contribute 1o the record indusuy in
several other ways

As in the past with respect to performing rights .
for musical works. CAB also asked the Board to
take into account the various contributions, both
direct and indirect. made by radio statiens to the
record industry. These include on-air promotion
of performers, monetary contributions to local
talent development. as well as CRTC's imposed
talent development requirements and 'significant
benefit" payments required in connection with
station ownership transfers.

These arguments remain unconvincing. If
anything, Pariiament's decision to introduce
neighbouring rights may be a reason for
reassessing those practices. As for CRTC policies,
they serve a different purpose. Copyright
protection s granted as a means o ensuring
remuneration for the use of all qualifying
recordings, while CRTC policies are in response
10 objectives of the Broadcasting Act and concern
the creation of new material by Canadians. To
discount the remuneration of rights holders
because of them would be both improper and
unfair,

Artstes-interprétes et producteurs bénélicient
davantage du temps d'antenne que les ttulaires de
droits d'auteur

L'ACR a soutenu avec insistance qu'un tarifjute
et équitable doit tenir compte des nombreux
avantages que les artistes-1nterprets et

productem tirent du temps d'antenne consacré a
leun enregistrements sonores. Cette pretention n'a
rien de nouveau,

Certes, la radio contribue a la vente de disques.
Elle a ete et demeure un véhicule promotionnel
important. Cela dit. I'industrie ne diffuse pas les
disques dans ce but. mais afin d'exploiter son
entreprise, qui consiste a vendre des auditoires aux
annonceurs, Comme la Commission I'a dit par le
passe dans le contexte de I'exécution pubiique
d"euvres musicales. Il s'agit la d'un casparmi
d'autres de rapport symbiotique entre deux
industries, sans lien direct avec le prix,

Les stations de radio contribuent a I'industrie du
disque de plusieun autres fagons

Comme elle '3 fait par le passé a 1'égard des
droits d'exécution publique ¢ euvres musicales, -
I'ACR a aussi demande a la Commission de tenir
compte des diverses contributions directes et
indirectes des statims de radio a |'industrie du
disque. Cela cornprend Ja promotion en ondes des
artistes-interpretes. les contributions financiéres au
developpement do talent local. ainsi que celles

- découlant des exigences imposées par le CRTC en

matiere de developpement des talents canadiens et
du scritére relatf aux avantages lorsqu'il ya
transfert de propeiété,

Qs argurents demeurent peu convaincants. On
powrrail méme prétendre que I'introduction des
droits voisins dem it motiver un réexamen de ces
pratiques. Quant aux politiques du CRTC, leur
objet est différent. Ia protection du droit d'auteur
vise la rémunération pour l'utilisation de tous les
enregistrements admissibles: les politiques du
CRTC répondent aux objets de 1a Loi surla
radiodiffusion et visent avant tout la création
d'euvres et d'enregistrements canadiens, Réduire
la rémunération des titulaires de droits en raison
de celles-ci serzit a la fois Inopportun et injuste.
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3. The aporoach favoured hy the Board

Several reasens lead the Board to conclude that the
best starting point is SOCAN's present tariff.

First, SOCAN's tariff applies, more often than
not. to the use of recorded musical works, while
neighbouring rights tariffs apply to the we of
recorded performancesof the same works.
Therefore, they involve a similar use and a sinilar
right in a similar market.

Second, SOCAN's tariff hes been in place for a
long time; even though it constitutes a regulated
price, it is one that the Board simply cannot
1gnore. As the Board stated in another. similar
context:

... there is less need to use a proxy when an
existing price. even an administered price, can
be used as a starting point. This is especially
true where information is available to determine
whether or not the existing price is appropriate,
and whether or not any adjustments ought to be
made to account for changes in circwmstances, ?

Third, even though SOCAN still maintains that
the current rate is too low while CAB still argues
that it is too high, they have agreed to maintain
the status goo for five years. For whatever the
xeasms, the 3.2 per cent rate remains the going
rate. and we need not speculate as to its
correcuiess for our purposes.

Fourth. all other proxies offered by NRCC are
deficient in scme ways, and cenalnly much
weaker than SOCAN's tanff,

Fifth. SOCAN'S licence is a blanket licence.
Therefore. using SOCAN's rate as a staring point
avoids the difficulty of havirg to determine which
value, if any, ought to be attributed to the blanket
character of tte regume,
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3. ILa demarche aue retient la Commission

Pour plusieurs motifs. la Commission croit que le
tarif de la SOCAN constitue le meilleur point de

dépant,

Premitrement, le tarif de la SOCAN vise
principalement l'utilisation d'euvres musicales
enregistrées, et les droiu voisins portent sur
T'utilisation de prestations enregistrées de ces
mémes zuvres. On trajte donc d'un usage
similaire dans un marché similaire.

Deuxiemement. ce tarif est en place depuis un bon
moment. 11 s'agit d'un prix réglementé, mais que
la Commission ne peuc tout de méme pas ignorer.
Comme elle I'a deja dit. dans un contexte
different mais similaire :

... le besoin de recourir a un prix analogue se
fait moins sentir s'il existe un prix. méme
réglementé, pouvant servir de point de depart.
Ceci est d'autant plus vrai si I'on dispose de.
renseignements permettant de determiner si ce
prix convient toujours et s'il doit ée rajusté
pour tenir compte de 1'évolution de la
situation.”

Troisiemement. le tarif acruel vaut pour cing ans,
suite a une entente. malgré le fait que la SOCAN
continue de soutenir qu'il est trop bes et que
I'ACR pretende le contratre. Peu importe Jeurs
motifs, le tawx de 3,2 pour cent est le tawen
vigueur. et i} n'est pas nécessaire powr nos fins de
mettre en doute'son bien-fondé.

Quatritmement. les comparalsons effectuées par la
SCGDYV compotient touts certalnes faiblesses, et
sont de toute maniere beaucoup moins valables
que la comparalson avec le tarif de la SOCAN.

Cinquitmement, la licence de la SOCAN est une
licence générale. En utilisant le taw de Ia
SOCAN comme point de depart. on evite d'avoir.
2 attribuer une valeur distincte. si valeur il y a, au
caractére general du régime.
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The only issue remaining, therefore. is whether
3.2 per cent is too much, enough or not enough to
compensate fairly and equitably performen and
makers of sound recordings, As stated earlier, the
case put forward by CAB in favour of a reduced
rate is not sustainable. Consequently. the enly
options left are to maintain a one-on-one
relationship between the neighbouring rights and
the authors' rights or to adjust the rate upwards,

NRCC filed evidence tending to establish that
royalties paid to performen and makers of sound
recordings in free market transactionsare
approximately 2.5 times higher then royatties paid
to authors.** Establishing s sort of comparison-
requires making the assumption that if perfonen
do better than composers in a free market, they
should be able to do as well in the other. regulated
market. That assumption i not supported by the
record of these proceedings. The evidence that
performers may provide radio stations with more
value than authors is far from conclusive. What
the Board was offered in this respect was a series
of anecdotal, impressionistic statements that often
pulled either way,

For example, Ms. Smith and Ms. Kondruk, who
are experienced advertising executives, testified to
the effect that music is very personal to people,
that radio is a niche medium, that advertisers pay
for audiences. who in turn are drawn by music
format, Such statements, inso far as they establish
anything useful, are hardly helpful to NRCC,
who wishes to show the Importance of individual
perfomen by contrast to the overall music
format. In the same vein, thelr asserton that
stations advertise themselves using the music
format and the artist's dnege does not mean that
the artist's image bas higher promotional value
than the music format: te image is but a tool to
help identify the format,

Cela etant. reste a determiner si le taux de

3.2 pour cent suffit a compenser de faconjute e
£quitable les artistes-interprétes et les producteun
ou s'il faut ajuster ce taux a la hausse oua la
baisse, Comme on a deja conclu que la preuve et
I'argumentation mises de I'avant par TACR ne
saurajent justifier une reduction, les seules
possibllités qui s'offrent sont de maintenir la
parité entre les deux tarifs on d'ajuster letauxala
hausse.

Par sa preuve, la SCGDV a cherche a etablir que
les redevances versées de gré a gré aux artistes-
interprétes et producteun dans le marche de la
production des enregistrements sonores sont
environ 2.5 fois plus élevées que celles versées
aux auteurs. ¥ Ce genre de comparaison sé fonde
sur la prémisse que les artstes-interprétes, gagnant.
davantage que les compositeurs dans un marche
libre, devraient pouvoir faire aussi bien dans
marché réglementé, Qr, le dossier de la présente
affaire ne permet pas de Urer une telle conclusion.
La preuve voulant que I'apport des artistes-
interprétes aux stations de radio est plus important
que celui des auteurs est loin d'étre concluante.

‘Les témoignages offerts a ce sujet constituent tout

au plus des anecdotes ou des impressions et
pourrajent dans certalns cas servir tout aussi bien a
éuablir le contraire,

Ainsi. selon mesdames Smith et Kondruk. deux-
agents de publicité d'expérience, la musique est
quelque chose de personnel et la radio est un
organe de diffusion spécialisé: les annonceurs
paient pour un auditoire attiré par le format
musical, De 1elles affirmations, pour autant
qu'elles prouvent quoi que ce soit. n'aident en
rien la SCGDV ,qui tente de démontrer
I'lmportance des artistes-interprétes et non du
format musical. Dans le méme ordre d’idées,
I"affirmation selon laquelle les stations utilisent le
format musical et I'image des arustes-interprites
pour faire leur propre promotion ne signifie pas
que les artistes-Interprétes ont une valeur
promotionnelle plus grande que le format musical;
de fait, I'image sert également a identifier le
format.
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For their parr. Messrs, Lefebvre and Stein-Sack.
who have long worked in the area of records sales
and distribution. offered the view that while a
record starts with a song. the magic (in the form
of a symbiosis between the song, the performance
and the production) mst be there for the record
to sell, adding that the songwriter is the most
fragile, least visible and least compensated
contributor in the whole process of production

- and sales of recards, Again. such impressionist
‘statements, which in any event go to the relative

contributions of participants in the records
market, are of litUe help in determining the
relative value of recordings to radio staticrs,

In the end, it was probably Mr. Reynolds.
president of Universal Music Canada, who best
stated the conundrum, when he expressed the view
that establishing the relative value of the authors'
and performen’ contribution in a successful
recording ‘is the classic chicken and egg situation.
1 don't think you canextricate the two and say.
this is more important than that"""

The Board prefers deciding on the basis that there
is no reason to believe that the use of sound
recordings on radio stations has any greater value
than the use of the underlying works. Several
reasons point to this solution. Fint, nothing
requires the Board to lock to the market (and
especially a different market) for guidance: it i
within ts discretion to decide that this approach &
reasonable.” Second, these are similar uses of the
same recordings by the same broadcasters. Third.
it can be readily argued that a pre-recorded
performance is warth no more to broadcasters
than a pre-recorded work: in both cases one is
dealing with samething that has already been
fixed. Fourth, it matiers not that one party was
paid more than $e other for making the {ixation
in the first place; we are dealing with two
different markets and two different rights: the
right to make the recording and the right to
communicate it.

Pour leur part, messieurs Lefebvre et Stein-Sack.
qui travaillent depuis longtemps dans le domaine
de Ia vente et de la distribution d'enregistrements
sonores affirment que, s'il est vrai de dire que
sans chansens. il 0’y a pas d'enregistrement qui
vaille. la magie (cene symbiose entre la chanson.
la prestation et la production) doit étre la pour que
le disque se vende. Et ils ajoutent que le
compositeur est. de tous les collaborateurs dans le
processus de production et de vente d'un
enregistrement, le plus fragile. le moins visible et
le mins bien rémunéré. Encore ici. ce genre
d’affinmations, qui portent en outre sur la
contribution relative des participants dans le
marché du disque. pe sont gudre utiles pour etablir
la valeur relative des enregistrements sonores dans
le marché de la radiodiffusion.

En definitive. c'est sans doute M. Reynolds.
président d'Universa) Mxic Canada, qui a le
miew formule le dilemme. A son avis, tenter de
determiner I'lmportance relative des compositeurs
et des artstes-interprétes au succés d'm
enregistrement. (TRADUCTION] «¢'est s'engager
dans ke debat classique de 1a poule et de 1'oeuf. Je
ne crols pas qu'on pulsse les lsoler et pouvoir- dire
: celui-¢i est plus Imponant que celui-13.»*

La Commission esume qu'il n'y a pas de raison
de crolre qu'a la radio les enregistrements sonores:
ont une valeur supérieure aux ceuvres ervegistrées,
et ce pour plusieurs motifs. D'abord, rien

n'oblige la Commission a se guider sur les prix du
marché, surtout gl s'agit d'on marché different: -
son pouvolr d'appréciadon hul permet d'adopter
toute autre démarche raisonnable. ™
Dewddmement, U s'agit des mémes utilisations,
des mémes enregistrements et des mémes
radlediffuseurs, Trolsitmement, on peut
facement soutenir qu'une prestation pré-
enregistrée n'zpporte niplus, nl moins au
radiodiffuseur qu'une ceuvre pré-enregistrée -
dans un cas comme dans I'autre. 11 s'agit de
quelque chose qui a deja ete fixé, Quatribmement,
1} importe peu qu'un des participants ait recu
davantage qu'un autre pour la fixation de
'enregistrement; nous sommes en présence de
marchés distincts et de droits différents a savolr,
le droit de faire I'enregistrement ot celui de le
communiquer.
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4. The tapff rate

For the foregoing reasons, the Board concludes
that most commercial radio stations should pay

"45 per cent of what they pay to SOCAN, or

1.44 per cent of their advertising revenues, for
the neighbouring rights.

Al participants agree that stations that quallfy as
low music use stations for the purposes of the
SOCAN tariff should pay 43.75 per cent of the
royalties payable by other stations. Consequently.
the rate for Jow music use stations (zs defied by
the participants) is set at 0.63 per cent.

On the other hand, participants disagree on the
need for an even lower rate for all-talk stations.
NRCC opposes the concept on the besis that
SOCAN's tariff does not allow for it, that CAB
has offered no evidence as to the number of
stations that might be in this category and that the
concept lacks sufficient clarity to be workable.
For the following reasons, the Board grants
CAB's request. First, the Board is satisfied that
stations which do not use agy eligible sound
recordings other than production music should
pay little neighbouring right royalties. if any.
Second, this approach makes sense in this context,
while it may not in SOCAN's tariff, given the
nature of the respective reperiolres. Third. the
number of stations that will fall in that category is
probably very small. Consequently, there is little
risk involved in trying the formula, Having said
this, the rate is set on a morthly. rather than
yearly basis so as to better harmonize with the
structure of the tariff, as will be outllned later,

5. The ability of the industry to pay the tariff

The tariff as certified by the Board would yield
royalties of 11.29 million dollars per year'* over
the pericd of the tariff (1998 to 2002), if the
1997 figures on advertising revenues (the only

4. Letaux

La Commission en vient donc a la conclusion que
le taux payable par 12 plupart des stations de radio
commerciale pour les droits voisins devralt étre
fixé a 1.44 pour cent de leurs recettes
publicitaires. soit 45 pour cent du taw de la
SOCAN.

Tous s'entendent pour dire que les stations ayant
droit au statut de petit utilisateur pour les fins du
tarif de la SOCAN dement payer 43.75 pour
cent de ce que versent les autres stations, Le taw
pour ces stations. tel que les parties I'ont defini,
est donc fixé a 0.63 pour cent.

Par contre. les participants ne s'entendent pas sur
le besoin d'accorder un taw encore plus
avantageux pour les stations de radio parlée. La
SCGDV s'y oppose pour plusieurs motifs. Le
tarif de la SOCAN ne prevoit pas de mesure
semblable; TACR n'a pas etabli le nombre de
stations qui pourraient bénéficier de la mesure:
enfii le concept est trop vague pour éure
fonctionnel, La Commission fait droit a la
demande de 'ACR pour les motifs suivants.
Premierement, la Commission est convaincue que
Ies stations n'utilisant pas d'enregistrements
sonores admissiblesa part la musique de
production devraient verser peu ou pas de
redevances. Deuxidmement, vu la composition des
repertcires concernés, la mesure se justifie en
matiere de droits voisins méme si elle n'est pas
nécessalrement indiquée dans le casde Ia SOCAN.
Trolsimement, comme trés peu de stations
pourtont vreisemblablement s'en prevaloir. le fait
d’expérimenter la formule comporte peu de

" risques, Cela dit, afin d'harmoniser davantage la
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nesure avee 1a strocture tarifaire dont £
question plus loin. ces stations seront assujeities a
upe redevance mensuelle et non annuelle, .

5. 1 16 de U'industrie d le tarif

Le tarif que la Commission homologue
entralneralt le versement de 11.29 millions de
dollars parannée, ' pendant la durée du tarif
(1998 a 2002). en utilisant et tenant constantes les




-

figures available at the time of the hearing) were
used and remained constant over that period. Yet.
the application of subparagraph 68.1(1)(a) (i) of
the Act. stipulating that commercial radio statiens
shall only pay $100 on their first 1.25 million
doliars of annual advertising revenues. would
reduce that amount to 5.68 million dollars. In
addition. the phasing in of the regime over three
years, would funther reduce that amount to 1.89
million dollars in 1998 and to 3.78 million dollars
in 1999.

The evidence provided by NRCC. and especially
Exhibit NRCC-29, clearly established that the
industry could have absorbed the full tariff,
absent any special statutory provisions, Indeed.
neither CAB nor its witnesses took issue with the
validity or quality of NRCC's evidence on this
point, Instead, CAB argrued that NRCC's tariff as
filed would deprive the irdustry of its recent hard-
won profit margins. and would thereby deny it the
invesument capita) needed to convert fo digital
technology and mest tte competitive challenge
posed by other major media, .

The industry as a whole has come out of difficult
years. Profit margins have grown and would have
allowed the indusuy to absorb all of the tariff,
Only small stations would have been put in
difficulty: since Parliament has already addressed
the issue, there is no need for the Board to do so.
In the end, the fact that all stations will pay only
$100 on account of their first 1.25 millim dollars
in advertising revenues, the level of the rate as set
by the Board and the fact that there will not be a
graduated tariffall combine to confim that
commercial radio stations will be able to afford
the price they now have to pay for te

neighbouring rights,

receltes publicitaires réalisées par I'industrie en
1997 (seutes données disponibles lors de
T'audience). Toutefois. I'application du sous-
alinéa 68.1(1)(a)(1) . qui prevoit le paiement de
seulement 100 $ par les stations de radio
commerciale sur la partie de leun recenes
publicitaires ne dépassant pas 1.25 million de
dollars, rédult ces redevances a 5,68 millions de
dollars et les mesures transitoires prévues a la Loi
les raménent a 1.89 million de dollars en 1998 et
2 3.78 millions de dollars en 1999

La preuve déposée par la SCGDV. et tout
particulitrement la pitce NRCC-29, demontre
clairement que )'Industrie auralt eu les moyens -
d'aquitter le plein tarif sans egard aw
dispositions spéciales de 1a Loi. D'ailleurs, ni
I'ACR ni ses temoins n'ont remis en question la
validite ou la quaiite de la preuve de la SCGDV a
cet égard. L'ACR a plutét soutenu que le projet
tel qu'il a ete déposé annulerall les récentes
marges bénéficialres de 'industrie, gagndes de
haute lutte, 1a privant ainsi du capital de
placement dont elle a besoin pour passer a la
iechnologie numerique et pour faire face aux défis
concwrrentiels pasés par les autres médias
d'importance.

L'industrie a connu récemment des années
difficiles, Toutefois. ses marges bénéficiaires ont
augmente et lul auraient permis d'acquitter le
plein tarif. Seules les petites stations aurajent
connu des difficultés; or. comme le Parlement a
déja prévu des mesures a cet égard, la
Commission n'a pas a s'en préoccuper. En bout
de piste. le fait que touts les statiars ne versent
que 100 $ sur la partie de leun recenes
publicitalres ne dépassant pas 1.25 millionde
dollars & que le tarif homologué ne soit pas
tarif gradué ne font que confirmer que les stations
de radio commerciale auront bel et bien les
moyens d'acquitter les redevances qu'elle devront
payer a I'avenir pour les droits voisins.
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Vi. ISSUES RELATEDTO THE
COLLECTION AND STRUCTURE OF
THE TARIFF

A. Who should collect the royalties?

NRCC wishes to collect all royaltiés payable
under the tariff. SOGEDAM asks to receive the

* share attributable to its repertoire. Desling with

the issue of allocation raises two issues. What &
the meaning of the single payment requirement set
out in subparagraph 68(2) (a} (ill) of the Ac? Can
the Board direct users to pay SOGEDAM s share
of the remuneration right?

). The sinole payment reguirament

In the Board’s view, the arguments in favour of
interpreting the single payment requirement as
directing the Board to identify a single entity that
will collect xoysltdes on account of all the
repenoire entitled to remuneration are
overwhelming.

Thus, the requirement exists first and foremost
for the benefit of uses. Interpreting the single
payment requirement in this way is congruent

with this benefit,

Second. this interpretation gives meaning to
subparagraph 68(2)(a){iif) of the Act. If the single
payment requirement were to mean anything less.
then subsection 19(2) of the Act, which already
limits to one the payment to be made on account

,of any given recording, would have been

sufficient.

Requiring that users make cnly one payment for
the whole repertoire does not contradict the right
of collectives to each file tariff proposals. The
ability to ask for a tadff can readily be

distinguished from the ability to act as collecting .

agent, as the home tapmg regime clearly
demonstrates. Neither & it incompatible with a
tariff that creates different structures for different
parts of the repertoire. The Board could easily
certify a tariff which has, say. a different price
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VI. QUESTIONSLIEESA LA
PERCEPTION DES REDEVANCES ET
A LA STRUCTURE TARIFAIRE

A. Quidevrait percevoir les redevances?

La SCGDV désire percevoir toutes les redevances
exigibles en ventu du tarif. La SOGEDAM
demande de percevoir la part qui revient a ses
membres, Pour déclder de la repanition. il faut
trancher deux questions. Qu’entend-on par
versement unique au sous-alinéa 68(2) (a)iii) de
la Loi? La Commission peut-elle ordonner aux
utilisateun de verser a la SOGEDAM sa pan du
droit a rémunération?

1. L’exicence du vemment unloue

La Commission croit que I'exigence du versement
unique ['oblige a désigner une seule entite
responsable de la perception des redevances pow
TI’ensemble du repertoire ayant droit a
rémunération et trouve les arguments au soutien
de cette interpretation partculitrement
convaincants,

Ainsi, si cette exigence existe, c’estd’abord et
avant tout pour le bénéfice des utilisateurs.
L’interpretation retenue par la Commission
confiie cet avantage.

Dewdémement, cette interpretation donne un sens
au sous-alinéa 68(2)(a) (i) de la Iai. Le
pangraphe 19(2) de la Lol, en limitant 3 un seul
le versement devant étre effectué a |'égard de
touté udlisation donnée d’un enregisrement
donné, aurait suffi 511" obligation du versement

unique devait signifier moins.

Permettre aux utilisateurs d'effectuer un seul
paiement pour tout le répertolre ne prive pas
chaque societe du droit de deposer un projet de
tarif. Comsme-le régime de la cople privée le
démontre clalrement, on peut facilement etablir
une distinction entre le droit de proposer un tarif
et celuj d’agir 3 titre de societe de perception.
Cette Interprétation n'écarte pas non plus
possibilité d’émblir des structures tarifares
differentes pour differences partxes du répenoire.




formula for SOGEDAM's repertoire than for
NRCC's and still require that radio stations only
pay at one designated place,

Consequently, the Board concludes that the single
payment requirement entitles users to payto a
single collecting agent. Given that NRCC brings
with it, through the makers it represents, all of the
eligible repertoire that is properly before this
Board, it 1s only logical to have it act as that
collecting agent.

There are also practical reasons for selecting
NRCC as the sole collecting agent for all
royaities. Fint, NRCC controls all of the makers'
rights in the repertoire entitled to remuneration.
Second, this is the most efficient and practical
way of dealing with tte situation. NRCC is better
placed than SOGEDAM to distribute royalties to
all interested rights holden. Third, even in o far
as French rights holden are concerned,
SOGEDAM (whorepresents anly some of the
performers) has less at stake than NRCC , who
represents all maken. Fourth, M C C & likely to
be better organized to manage the wriff foral
concerned. including the monitoring of stations
across the country, and the creation of appropriate
databases for distributionpurpases.

The Board & conscicus that NRCC may be in a
position to use its status as the only authorized
collective in an atternpt to force SOGEDAM to
accept certain distribution practices which are the
very reason why SOGEDAM wes created in the
first place. Unfortunately, the Board is there, first
and foremost, to regulate the balance of market
power between users and rights owners, and not,
unless the Act says otherwise, between rights
owners. SOGEDAM should direct any complaints
it may have in this respect to tre Comnmissioner of
Competition. '

Ainsi. Ia Commission pourralt fort bien
homologuer une formule tarifaire pour le
repertoire de Ja SOGEDAM et une autre pour
celui de la SCGDV tout en ordonnant aux stations
de radio de verser la totalite des redevances a une
seule personne,

Ia Commission en vient donc a la conclusion que
I'exigence du versement unique donne aux
utilisateurs le droit de verser les redevances a un
seul agent de perception. Compte tenu que la
SCGDV, grice aux productem qu'elle
représente, fait appon de tout le repenoire
admissibledont i Commission est saisie. Il est
tout a fait Jogique de la déstgner pour agir a ce
titre.

Des motifs pratiques amenent aussi {a Commission
a désigner la SCGDV comme agent de perception
unique. Premikrement, elle fait apport des droits
de tous les producteurs ayant droit a la
rémunération. Deuxiemement, Il s'agit de la fagon
la plus efficace et la plus pratique de régler la
situation. Ia SCGDV est plus en mesure que la
SOGEDAM de répartir les redevances parmi tous
les intéressés. Troisiemement. mCme a I'égard des
titwaires frangais, 1'enjeu pour la SOGEDAM.
qui ne représente qu'une partie des artistes-
interprétes, est moindre que pour la SCGDV. qui
représente tous les producteurs, Quatriemement.
la SCGDV paralt mleux équipée pour gerer le
tarif pour le bénéfice de tous les intéressés, qu'il
s'agisse de la vérification des stations a travers le
Carexia ou de 1a mise s pied de bases de données
pour fins de distribudon.

(2 Commission est consciente du fait que la
SCGDYV pourralt utiliser son statut d’unique agent
de perception pour tenter d'amener la SOGEDAM
2 accepter certalnes rigles de distribution qui sont
a l'origine méme de la création de cette derniére.
12 Commission existe d'abord et avant tout pour
malntenir I'équilibre économique entre utilisateurs
et ttulalres de droits: & moins que la Lol ne
prévole le contraire, elle ne se méle pas des )
différends entre Utulaires. Sila SOGEDAM devait
se sentir Iésée A cet égard, elle devra s'adresser au
Commissaire de la concurrence.
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2. Can the Board direct users 1o pay SOGEDAM
i o T o Hight?

Given the interpretation the Board makes of the
single payment requirement. it is obviously
impossible for it to direct users to pay
SOGEDAM its share of the remuneration right in
the recordings onto which its members'
performances are embedded.

This interpretation is supported by subsection
19(3), according to which the division of royalties
between performers and makers takes place once
the royalties have been paid. The need for such a
division, and the fact that it occurs after
collection, applies to all equitable remuneration.
whether or not it is subject to the SOCAN regime
and whether or not the Board is involved in
setting a tariff. If the division of royalties must
oceur after the payment is made, that division
cannot occur before,

"His interpretation means that SOGEDAM's
members cannot collect their remuneration right
directly from the users through their society of
choice. This is merely a facet of the economy of
the statute, and is no worse than requiring the
maker of a sound recording of a dramatic work to
claim his share of the royalties from the performer
if they were paid to the perfomrer. or vice versa.

B. Can the Board de¢termine the share
SOGEDAM should rective?

SOGEDAM also would like that the Board set its ~

share of the royalties. The Board & of the view

" that it Cannot decide how co~creditors are to

apportion the myalties among themselves.

Generally speaking, when the Act requires that the
Board apportion xoyalties between collectives
representing different groups of right owmers, this
is done expressly." This is not the case here.
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2. La Commission peut-elle ordonner aux
du droit a rémunsration?

L'interprétation que l2 Commission retient du
principe du versement unique rend impossible
d'exiger que les utilisateun versent a la
SOGEDAM sa quote-part du droita
remuneration.

Cette conclusion est soutenue par la version
anglaise du pangraphe 19(3), qui prevoit la
repanition des redevances entre artistes-interprétes
et productem apres qu'elles aient ete versées.
L'exigence de partage et le fait qu'il intenienne
apres la perception sont des conditions
s'appliquant a toute rémunération équitable,
assyjettle ou non au régime de Ia SOCAN et sans
egard au fait que la Commission soit appelée a
etablir le tarif. Si le partage survient aprés la
perception, il ne peut intervenir avant.

Par conséquent, les membres de la SOGEDAM ne
peavent percevoir leur droit a rémunération
directement des utilisateurs par le truchement de la
societe qu'ils ont choisie, I s'agit 1a tout:
simplement d'me conséquence logique de
I"économie du régime, qui n'est en rien plus
choquante que I'exigence Imposée au producteur
de l'enregistrement sonore d'une ceuvre
dramatique de réclamer sa part des redevances
aupres de l'artste-tnterprete lorsque ce dernier les
a percues, & vice-versa,

B. La Commlssien peut-elle établir ia quote-
part de la SOGEDAM?

La SOGEDAM demande aussi & la Commission
d'établir sa quote-part des redevances. La
Commissioncrolt qu'elle ne peut décider ala
place des co-créanciers la fagon dont Ils entendent
répartir Je prodult des redevances entre eux.

Régle générale, lonque la Lof exige que la
Comumission répartisse les redevances entre
sociétés représentant différents g r o u p d'ayants
droit. elle le prévoit de fagon expresse.'” Elle ne



Furthermore. in regimes such as private copying,
where such an apportionment!s required, the Act
does not establish in advance the shares
atuibutable to the various colleges of rights
owners: each group is entitled to claim the full
value of is contribution, however established, By
contrast. the neighbouring rights regime expressly

‘provides for a single remuneration to be shared

equally between performers and makers.

Moreover. nothing in the Act would allow the
reader to infer a power of the Board to determine
SOGEDAM' sshare of royalties as a necessary
incident to setting te neighbouring rights tadff,
As the regime is structured, the Board sets the
royalties to be paid for the use of all sound
recordings that are entitled to remuneration. Once
this & done, the Act mandates equal sharing of the
royalties between performers and maken. It is
only once that split has occurred that the Board
would come in if it were to determine
SOGEDAM ' sshare, that is. to determine bow, as
between those sharing in the performer's share,
the entitlement to half the royalties should be
divided. This is ane step too far removed.

Finally, the Federal Court of Appeal has already
ruled that the Board should not get involved in the
allocation of liability between codebtors: ¥

the apportionment of the sums payable ...
between those who are, by law. ... cbliged 1o
pay them does not involve the determination of
a royalty or of a term a condition relating to a
royalty. The sums that the various participants
... may owe to each olher are not myalties even
though they are payable as a consequence of the
payment of the myalties by one of them. The
Board, therefore, wes right in deciding that it
lacked thejurisdiction to make that
apportionment. [ouremphasis]

One need only to substitute the word 'dae!  for
“pay” to make this statementapplicable to the
issue at hand. That decision precludes the Board
From getting into any division exercise that is not
essential 1o the cperation of the regime.
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I'a pas fait dans ce cas-ci, Par ailleun. les
regimes, tel celui de la copie privée, qui prevoient
ce genre de répartition, ne fixent pas a 'avance
les parts atuibuables aux divers colleges dayants
droit. ¢ ham etant autorisé a réclamer la pleine
valeur de son appon. peu importe a fagon dont
cette valeur est déterminée. Par contre, le régime
des droiu voisins prévolt expressément la
repartition par moitie de la rémunération unique
enfre artistes-interprets et producteun.

Quiplus est. rien dans la Lo/ ne permet de
conclure que la Commission a le pouvoir de fixet
la quotepart de ]a SOGEDAM en tant :
qu'accessolre nécessaire a I'etablissement du tarif
des h i t s voisins. Tel que structure. le régime
exige que la Commission determine les redevances
qui semnt versées pour l'utilisation de tous Jes
enregistrementssonores ayant droit a
remuneration. Une fois cette étape franchie, la Lo}
stipule le partage par moitié des redevances. Clest
donc aprés ce partage que la Commission
interviendralt si clle étalt appelée a etablir la
quotepart de la SOGEDAM. autrement dit pour
répartir entre les artistes-interprets la moitie des
redevances qui leur revient. A ce stade. le mandat
de 12 Commission est deja épuisé,

Enfin. la Cour d'appel fédérale a deja exhorté I
Commission de ne pas se méler de la répardtion

de Ia responsabilité entre co-débiteurs

la repartition des sommes payables.. . entre Jes
personnes qui sont, en droit, solidalrement
tennues de les payer ne compone pas la
déterrinadon d'w droit ou d'une modalité y
afférente. Les sommes que les différentes
personnes intéressées. .. peuvent s devoir
mutuellement ne sont pas des droits mtme si
elles sont payables en raison du paiement des
drolts par J'une d’elles. La Commission a donc
eu raison de statuer qu'elle n'avait pas
compétence pour faire cette répartition.
{I'italique est de nous)

Qu'on parle de répartition de créances ou de
répartition de dettes, le principe reste le méme,
Cene décision empéche la Commissionde
s'engager dans tout exercice de repartition non
essentiel au fonctionnement du regime.



Consequently, it will be for SOGEDAM to claim
its members' share frorm NRCC. as co-creditors
of the royalties collected by NRCC.

C. Tariff Structure

The following comments may help in
understanding the tariff wording.

1. Bhasing in

Given the nature of the 1ariff approved by the
Board. there is no need to examine NRCC's
proposal that the tariff be phased-in over five
years instead of three.

2, A greduated tariff

NRCC put forward several arguments in favour of
a graduated tariff. Profit margins tend to increase
rapidly with advertising revenues, so the structure
is more sensitive to the financial circumstances of
stations at various levels of revenue. Convenely,

a flat rate would create an unnecessary burden to
smaller. less profitable stations. Ability to pay &
reflected in the entire tariff; all stations pay at the
same rate for the same level of revenues.

CAB is opposed to the proposal on a number of
grounds, First, if, as NRCC seems to accept, the
value of sound recoxdings as a percentage of
revenue is constant for all stations regardless of

size, a graduated tariff imposes on certain stations .

tariff obligations which exceed the value of the
repenoire. Second, a flat rate tariffis the only
way that equity canbe assured to all participants.
and & consistent with SOCAN's Tariff 1.A,
Third, all CAB stations support a flat rate tariff.

The Board agrees with CAB's reasans for
rejecting a graduated tariff. and adds the
following,

Par conséquent, il faudra que la SOGEDAM
s'adresse a la SCGDV pour réclamer la pan qui
revient a ses membres a titre de co-&ancien des
redevances que cene derniere aurs pergues,

C. La structure tarifaire

Les commentaires qui suivent permettront de
mieux comprendre le libelle du tarif.

1. Dyrée de s période de transitiop

La nature du tarif que la Cornmission homologue
fait en sone qu'il n'est pas nécessaire de debame
de Ia proposition visant a prolonger la période de
transition a cing ans.

2. 1l tarif gradue]

Ia SCGDV a mis de l'avant plusieun arguments
au soutien d'un tarif graduel. Généralement
parlant, les marges bénéficiaires des stations
augmentent rapidement en fonction de leun
recettes publicitaires: cene structure répondrait
donc davantage aux besolns financiers des stations
selon leur taille. Réciproquement, un taux fie
imposeralt aux stations plus petites, et moins
profitables, un fardeau excessif, Un tarif graduel
tient compte de la capacite de payer e chaque
station paie le mCmne taw pow une tranche donnée
derevenus.

L'ACR s'cppose a cette proposition peur
plusieun motifs. Premierement. si,comela
SCGDV semble convenir, la valew de
I"enregistrement sonore. meswrée en pourcentage
des recettes, est constante sans £gard A 1a tallle de
la station. un t=if graduel impose a centalnes
d’entre elles des obligations tarifaires dépassant b
valeur du répertolre pour celles<i.
Deuxitmement, un taw fixe est le seul qui soft
équitable pour tous les participants et s'harmonlse
avec le tarif 1. A de Ia SOCAN. Troisiemement,
toutes les stations membres de I'ACR demandent
un tartf ¥ taw fixe.

La Commission est d'accord avec les motifs mis
de I'avant par I'ACR pour rejeter une structure
tarifaire graduelle. Elle ajoute ce qui suit.



First, cross-subsidization may be justified to avoid
the predictable negative response to a tariffby
those who have to pay it and the undesirsble
impact that this may have on well established
public policies. Such was the case with the
retransmission of distant radio and television
signals, where the risk of signal dropping and the
need to ensure the provision of similar television
services in all regions of the country were
significant factors in requiring all systems to pay
the same price irrespective of the number of
distant signals carried. It is not the case here.

Second, cross-subsidization may also be justified
to ease the financial burden of less profitable
entities. However, if smaller stations truly require
a break, it need not be at the expense of larger
stations. More importantly. in the present
instance. Parliament has already taken care of the
problem for staticrs with revenues below

1.25 million dollars.

Third. NRCC's proposed cross-subsidization is
justifiedonly because of the high price demanded
for 1ts repertoire, With the lower tariff that the
Board certifies. the need to find ways to reduce
the burden on smaller stations & simply not there.

-Fourth. adopting similar tariff structures for

musical works and sound recordings Wik facilitate
comparisons between the two tariffs,

CAB Is also correct in saying that NRCC's
proposal. as filed. runs contrary to Parliament'’s
intent that all stations pay only 3100 on teir first
4.25 million dollars of advertising revenues.
NRCC applied its proposed average rate to all
revenues, including those covered by the special

.rate, and then devised a grid that would generate

the same total royalties. As a result. the industry
ends up paying more than the average rate on
revenues not covered by the special rate, which
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Premierement, 1'inter-financement sejustifie
lorsqu'il sen a prévenir les réactions negatives
prévisibles de 1a part de cew qui sont appeiés a
payer un tarif ou €ncore, a eviter les conséquences
néfastes qu'il peut avoir sur des politiques
publiques existantes. C'est pourquoi la
Commission a agi ¢ o m e elle I'a fait en matiere
de retransmission de signaw eloignes de radio et
de television; le risque d'abandon de certalns
signaw et le besain de s'assurer que touts les
regions du pays bénéficient d'un service télévisuel
similaire ont ete des facteurs imporants dans la
déclsion d’exiger que tous les systemes paient le
méme prix s egard au nombre de signaw
éloignés offerts. Ces risques n'existent pas dans la
présente affaire.

Deuxiemement, |'inter-financement peut aussi
servir a alléger le fardeau financier incombant a
des entreprises moins profitables. Cela dit. si les
stations plus petites ont veritablement bescin d'un
rabais, cela ne veut pas dire que les stations de
plus grande envergure devraient en faire Jes frais,
Et surtout. dans I'espece, le Parlement a déji
réglé le probleme pour les stations dont les
recenes n'excédent pas 1.25 million de dollars.

Troisiemement. 1'inter-financement que propose
la SCGDV est rendu nécessaire uniquement par le
prix qu'elie demande pour J'utilisation de Son
repertoire, Le tadf que la Commission homologue

‘élimine tout besoin de réduire le fardeau des

stations plus petites,

Quatritmement, I'adoption de structures similalres
pow les tarifs applicables aux ceuvres musicales &
a w enregistrements sonores rendra plus faclles les
comparalsons entre les deux tarifs,

L'ACR aaussi ralson de prétendre que la
proposition de la SCGDV . telle qu'elle est
formulée, va a I'encontre de la mesure législative
permettant a touts les statims de verser
uniquement 100 $ sur la partie de leurs recettes
publiataires ne dépassant pas 1.25 million de
dollars. Pour dériver sa grille tarifaire. la SCGDV
s'est servie du taux moyen qu'elle propose pour

‘ensuite I'appliquer a I'ensemble des recettes de

I'industrie. plutdt qu'a la parte excédant les 1.25




alone ought to be used in establishing the return
offered by the tariff irrespectve of the formula
used.

3. Duration of the tariff

For many reasons, the Board concludes that the
tariff should be set for five years instead of three,
First. given the relationship the Board establishes
with SOCAN's rate of 3.2 per cent, and the fact
that CAB and SOCAN have agreed 1o malntain
that rate for the next five years, there would be no
point in reopening the neighbouring rights tariffs
before then. Second. & five-year tariff keeps open
the possibility of a joint hearing when the two

" tariffs expire in 2002. Third, five years should
allow the market to adjust to the new reality; it
would also allow the Board to make more useful
observations on its real impact before embarking
on a revision: better databases could also be put in
place during that time. No cre's interest would be
served by putting this tariff back on the front
burner afier only a few months of its approval.

4. General strurture of the tariff

The proposed statement NRCC filed was largely
based on the Retransmission taxiff, The Board hes
preferred following the model set out in
SOCAN's Tariffi7 (Transmission of Pay,
Specialty and Other Cable Services), In some
cases. however, provisions are closer to the
Retransmission tariff (ss. 12 and 13) or are added
to deal with needs that are specific to the
neighbouring rights regime (s, 4),

5. Qualifvine for 2 lower cate

The definitions used are those proposed by
participants. Thus. quallfying for the low-use rate

42

million de dollars par station. Cela fait en sone
que I'industrie dans son ensemble se trouve a
verser davantage que le taux moyen sur les
retenes non visées par le tarif spécial. Seules ces
dernieres devralent servir a etablir le rendement
du tarif. et cela qu'il s'agisse d'un tarif a taw fixe
ou d'un tarif graduel,

3. ladurée du tarif

Pour plusieun motifs. la Commission croit que le
tarif devralt &re homologue pour cing années
plutét que trois. Premierement , vu le rapport que
la Commission etablit entre le tarif de la SOCAN
et celui des droits voisins, il n'y a pas lieu de
rouvrir ce demnier avant }'expiration du premier.
Or, I'AR et 1a SOCAN ont convenu d'une
période de cing ans. Deuxitmement, un tarif de
cetie durée permet, si la Commission lejuge
nécessalre, d'entendre en méme temps les deux
tarifs lorsqu’Uls viendront a échéance enl'an

2002, Troisiemement. cette période de temps
devrait permetre au marché de s'ajusterala
mesure. tout en permettant a la Commission de se
livrer a des cbeervations plus utiles sur son inpact:
réel avant de procéder a un réexamen; elle pourra
aussi servir a mettre au point de mellleures bases
de données. Pnfii, personne n'a intérét a réactiver
le débar sur ce tarif quelques mois a peine aprés
son homologation,

4, Lastrueture eénérale du tarif

Le projet de tarif de 1a SCGDV reflétalt dans une
large mesure la structure du tarif de Ia
retransmission. La Commission a préféré
s'inspirer du tarif 17 de la SOCAN (Transmission
de servicespar cible, y compris les services de
télévislon payante et les services spécialisés).
Toutefois. quelques dispositions se rapprochent
davantage du premier tarif {a2. 12 et 13) on
traitent de questions se soulevant uniquement dans
le cadre du régime des drolts voisins (a. 4).

§. Camment etablir si on se aualifie pour un
faux plus bas

Les définltions retenues sont cells mises de
T'avant par les participants, Par conséquent, le



is entirely a function of so qualifying for the
purposes of SOCAN'S tariff, and all-talk statjons
are defined using language proposed by CAB.

As in SOCAN's tariff. a station must. = a
condition of the tzdff. keep and make available
complete recordings of its last 80 broadcast days
in order to qualify for a Jower rate. The
imponance of the benefit stations derive from
these measures justify making it such a
requirement.

6. A monthly tariff

As indicated in section 3 and other provisions of
the tariff,royalties are o be calculated and paid
monthly. This presents several advantages. First.
it means that all calculations can be made on the
basis of the reference month, the definition of
which reflects SOCAN's tariff structure, Second.
it avoids the need to estimate royalties and make
corrections. Third, thisallows a station to move
from one format to another without having fo take
into account considerations that may be linked to
the fact that the tariff is parly on a monthly basis,
and partly on a yearly one.

For the same reasons. the rate For all-talk stations
is set at $100 per month.

7. Takine into account the special provisians of
subsection 68.111) of the Act

The tariff structure fakes no account of the special
provisions contained in subsection 68.1(1) of the
Act. Instead. reference is made it in sactim 4
of the tariff, These provisions apply
‘notwithstanding the tariffs approved by the
Board", It i therefore appropriate that the tariff
reflect what the Board would have considered fair
and equitable absent those provisions.

It is also not necessary to specify how the statios

are to take advantage of subparagraph
68.1(1){a){i) of the Acr. Stations pay $100 on
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statut tie station a faible utilisation est relié
directement a celui qui prévaul aux firs du tarif de
la SOCAN, et 1a defition de station de radio
ﬁlé’f{reprend la formulation mise de I'avant par

Comechest le aspour la SOCAN. I station se
réclamant d'un tawv plus bas est tenve. comme
condition du tarif, de conserver et de menre a la
disposition de la SCGDV I'enregistrement
complet de ses 80 dernieres journées de
radiodiffusion. L'avantage que tirent les stations
qui se prevalent de ce tarifjustifie cene mesure.

6. LUn tarif mensuel

L'article 3 et certaines autres dispositions du tarif
établissent que les redevances sont calculées et
versées a chaque mois sans egard au taw
applicable. Cene facon de procéder comporte
plusieun avantages, Tous les calculs peuvent dtre
effectués en ulilisant Je méme mois de référence
qui sert au tarif de 2 SOCAN. Onn'a pas ainsi a
estimer les redevances ou a procéder a des
ajustements. Enfin, 1a station qui changeralt sa
formule de programmation en cours d'année
n'aurz pas a tenir compte des incidences découlant
d'un tarif fondé partellement sur une base
mensuelle, et partellement sur une base annuelle.

Pour ces mémes motifs, le taw pour les stations
de radio parlée est etabli 3 100 $ par mols.

7. La prise en compte des dispasitfons spéciales
du parsgraphe 68.1(1) de la Lof
-
1a structure tarifalre ne tient aucun compte des
dispositions spédales du paragraphe 68.1(1) de la
Loi. On s'st contenté d'y référer cam I'article 4
du tadf, Ces dispositions s'appliquent epar
dérogagon aux tarifs homologués par la
Commissions. Il convient donc que le tarif reflbte

¢ que la Commisslon aurait considéré étre juste e
équitable n'edt été de ces dispositions.

M n'est pes non plus nécessaire de spécifier la
fagon dont les stations peuvent se prévalolr du
sous-alinéz 68.1(1){2)(}) de la Loi. 1e texte



their first 1.25 million dollars of advertising
revenues. In the Board's view. this means that the
payment obligations imposed in the tariff only
come into operation once a station's revenues
exceed that sum. Moreover, rying to build in the
exception into the tariff would have made it
unduly complicated. By contrast, if the exception
is applied the way the Board thinks it ought to be,
the structure is simple. & are the rules. Stations
will simply have 10 take note of the point in the
year where they cross tte revenue threshold and
conduct themselves accordingly. The fact that this
will mean that NRCC will receive little during the
first few months of the year is a direct result of
clearly expressed parliamentary intent.

8. Reogrtine requirements

The reporting requirements are more or less on
line with what the participants agreed to. The
following issues are worth mentioning,

A} The requirement to provide play lists is
included in the tariff, even bough this is done
voluntarily in the case of SOCAN. The
difficulues NRCC experienced in getting
information from some stations (who may not be
members of CAB) amply justify making this a
compulsory aspect of the regime.

The number of days for which stations must
provide the information & set at 14. as is
customary with SOCAN. rather than the 21 asked
by NRCC. The provision is drafted so a5 to allow
NRCC to select individual days (rather than one
or more blocks of days) if it sowishes, The bard
swrongly expects that NRCC will cooperate with
SOCAN so as to minimize the reporting burden of
radio stations, and WL entertaln a request for a
more formal form of cooperation if needed,
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stipule que les stations ne versent que 100 $ sur la
parte de leurs recenes publicitaires n’excédant pas
1.25 million de dollars. La Commission est d'avis
que T'obligation de paiement imposée par le tarif
entre en jeu uniquement lorsque les recettes d'une
station dépassent ce seuil, Par ailleun. tenter de
prévoir un mécanisme qui prenne en compte cene
disposition aurait rendu le tarif inutilement
compliqué, Si I’exception optre ginsi que la
Commission le crolt, 1a structure tarifaire est
simple. tout ¢ o m ¢ ses régles d'applicaton, Les
stations n'ont qu'a survelller le moment a pardr
duquel elles dépassent le seuil et a se gouvemer en
conséquence. Le fait que les revenus de la
SCGDV seront conséquemment tres faibles durant
les premiers mois de 1année découle directement
de cholx clairement exprimés par Je législateur.

8. Lesexizences de rappon

Les exigences de rapport refletent. pour
T'essentiel. I'accord des parties. Il y a lieu de
miter des points suivants.

A) L'obligation de fournir les listes de diffusion
est incorporée au t=df bien que la mesure soit
volontaire dans le cas de la SOCAN. Les
difficultés awquelles la SCGDV a eu a faire face
dans sa cuelllete ¢'information aupres de
certaines stations {qui ne sont pas nécessalrement
membres de 'ACR) Justfient amplerent la
décision de rendre cet aspect du régime
obligatoire.

La SCGDYV pourra exiger dechaque statimdes
tenseignements a 1'égard de 14 jours, ¢ o m ¢ c'est
Ia pratique & la SOCAN, plutdt que les 21
demandés. Le libelle permet & 1a SCGDV. si elle
le désire, d'opter pour des journées individuelles
plutdt que pour un ou plusieun blocs de Journées.
La Commission s'anend fortement a ce que la
SCGDV collabore avec 12 SOCAN afin de
facliter la tiche des stations, et prendra en
considération toute demande visant a rendre plus
formelle cene exigence de collaboration si le
besoln s'en faisait sentir.




There is no need to deal with CAB's request that
the taniff reflect the value to NRCC of being
provided with play lists. Given the blanket nature
of the regime. collecting this st of information
is necessary. As stations derive benefits from such
regime, it is only normal that they should carry
parr of the burden of its efficient operation.

B) The tariff does not specify the number of
audits NRCC can conduct in a given year. Such a
limit has never been imposed on SOCAN. who
appears not to have abused of this right. The
Board is confident that NRCC will behave in the
same fashion.

C) Statiens will be required to pay for an audit if
royalties are under-reported by 10 per cent of any
audited month, NRCC was proposing five per
cent and CAB 20 per cent. Ten per cent seems a
reasonable compromise.

D) The Board was surprised by the amount of
controversy surrounding the confidentiality
provisions. CAB expressed misgivings about
allowing access to station financial information to
persans other than NRCC. such as royalty
claimants or other collectives for the purposes of
establishing entitlements to payment- It asked that
as much as possible, aggregate figures, & opposed
to station specific data. be used for e
purposes. The Board trusts that the provision
included in the tariff will address the reasonable
concerns of CAB in this respect.

CAB also stated that play list information was
sensitive competitive information for
broadeasters. NRCC ended up conceding that
point. The provision included in the tadiff draws

“no distinction between the two types of

information. :
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I n'est pas nécessaire de traiter de l2 demande de
TACR voulant que le tarif tienne compte de la
valeur monétaire que la foumniture des listes de
diffusion représente pour la SCGDV. Ce genre de
renseignerments est essentel au bon
fonctionnement d'un régime qui 5'apparente a une
licence générale. 1es stations tirent des bénéfices
d'un tel regime; il est donc normal qu'elles
supportent une partle du fardeau nécessaire a son
bon fonctionnement.

B) Le tarif n'impose pas de limite au nombre de
verificationsawquelles la SCGDV peut se livrer -
dans une année donnée, La Commission n'a
jamais impose de limite de ce genre a la SOCAN.
qui ne semble pas avoir abuse de ce droit. La
Commission est conflante que la SCGDV agira de
méme,

C) Les stations devront payer les colts de
verification si les redevances ont ete sous-estimées
de plus de 10 pour cent pour un mois quelconque.
La SCGDV demandait cinq pour cent et 'ACR.
20. Dix pour cent nous semble un compromis
raisonnable. '

D) La Commission s'etonne que les dispositions
portant sur le traltement confidenuel aient soulevé
autant de controverse. L'ACR s'est dite inquiete
de devoir permetire1'acces aw données
financidres des stations a des penonnes autres que
Ja SCGDV . notamment aux titilaires de droits et
aux autres soclétés de gestion collective, pour
effectuer la distribution. Elle a demandé que
seules les données concernant |'ensemble des
stations soient fournies a ces fins, La Commission
est convalncue que la disposition incorporée au
tarif suffit & répondre aux préoccupations
ratsonnables de I'ACR & cet égard,

L'ACR a aussi demandé que les radiodifTuseurs
traitent les listes de diffusioncome
renseignements concurrentiels de nature delicate.
La SCGDV a finalement concédé ce point. Le
tarifne fait pas de distinction entre les deux types
de renseignernents.



E) All stations. including those whose royalty
payment will only be $100 per year. will be
required to comply with the tariffsteporting
requirement. Only in this way can NRCC and.
through it. the Board keep abreast of the use being
made of the eligible repenoire by all of the
industry.

9. Interest on late pavments

The Board used the (simpler) formulation found
in SOCAN's TaafT 17 instead of the one used in
the recansmission tadff. Given that the tariff as
structured does not require interim payments and
adjustments, there is no need to be more specific.

10. Trznsitional provisions

The tariff contains. as did the 1990-1992
Retransmission teriff and SOCAN's Tadff 17 for
1990 to 1995. certain transitional provisions made
necessary because the tariff takes effect on
January 1, 1998even though they were approved
much later. A table sets out interest factors or
multipliers to be used on sums owed in a given
montg. These were derived by using the Bank of

- Canada rates. Interest is not compounded. The

amount owed for any given month is the amount
calculated in accordance with the tariff multiplied
by the factor set out for that month, The Board
hopes that this will greatly simplify the stations’
calculatons and NRCC's verifications.

E) Toutes les stations. y comnpris celles qui ne
versent que 100 $ par année, sonttenus aux
exigences de rapport du tarif. Cette mesure est
nécessaire afin de renseigner la SCGDV et
éventuellement la Comrnission sur 'utilisation
que I'ensemble de I'industrie fait du repertoire
admissible,

9. Intéréts sur palements tardifs

1a Commission a retenu la formule simplifide
qu'on retrouve dans le tarif 17 de la SOCAN
plutét que celle utilisée dans le tarif de la
retransmission. I1 n'est pas nécessaire d'ére plus
précis, compte tenu que la structure tarifaire evite
les versements intérimaires et les ajustements.

10. Disnositions transitojres

Tout ¢ 0 m e le tarif pour la retransmission de
1990-1992 et le tarif 17 dela SOCAN de 1990 a
1995. le présent tdf comporte des dispositions
transitoires qui sont nécessaires parce qu'il prend
effet le 1™ janvier 1998 et ce. mtme s'il a ete
homologue beaucoup plus tard. Un tableau fournit
les facteurs d’intérdts qui seront appliqués aux

- sommes dues pour les usages efTectués durant un
mois donné. Ces facteurs ont ete établis en
utilisant le taux d’escompte de la Banque du
Canada. L'intérét n'a pas é1é composé, Le
montant dd par rapport aux usages efTectués dans’
un mois donné est le montant des redevances
etabli conformément au tarif. multiplié par le
facteur fourni pour le mis en question. La
Comission est d'avis que ces mesures
simplifieront de beaucoup les calculs et
vérifications auxquels les statimset la SCGDV
devront se livrer, '

Le secrétalre de la Commission,

Claude Majeau
Secretary to the Board
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ENDNOTES

. Paragraph 68(2) (a).Paragraph 68(2)(b).

which provides that the Board may also 'take
into account any factor that it considers
appropriate', adds nothing to the Board's
already wide discretionary powers. See, for
example, SOCAN v. Canadian Association of
Broadcasters (C.A.), {1999] F.C.J.389:
Réseaux Premier Choir Inc. v. Canadian
Cable TelevisionAssn. [1897}, 80 C.P.R,
(3d) 208 (F.C.A.). FWS Joint Sports
Claimantv. Canada (Copyright Board)
(C.A.) [1992] 1 E.C. 487.

. Subsection 68.1(3). See Regulations Defining

"Advertising Revenues™, SOR/98-447,
Canada Gazefte Part 11, Vol. 132, No.19,
p. 2589,

. Subsection 68.1(5). Only the last expression

has been defined. See Definition of 'Wireless
TransmissionSystem™ Regulations, SOR/98-
307, Canada Cazette Part I, Vol. 132, No.

12. p. 1817,

. Section 20(2). See Limitatlon o the Right to

Remuneration o£ Certain Rome Convention
Countries Statement. SOR/99-143, Canada
Gazeite Pant I1, Vol. 133, No, 8, p. 1020.

"Named" performers are represented in

" France by ADAMI, with which NRCC was

negotiating a reciprocal agreement at the time
of the hearing,

. Mention should be made here of three issues

which are of great Importance fo the
participants but of little relevance, if any, to’
these proceedings. First, maken have agreed
not to claw back royalties paid to performers
through contract terms or otherwise, Second.
AFM. ArusU and APRS have agreed that
non-members will be allowed to use the
services of one of the societies by signing an
agency agreement (in the case of AFM or

1.

L4

)
-

wn
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NOTES

Alinéa 68(2) (a).L'alinea 68(2) (b) qui
stipule que la Commission peut aussi «tenir
compte de tout facteur qu'elle estime indique.
n'ajoute rien au pouvoir 4'appréciation, deja
fort large, dont la Commission dispose. Voir,
par exemple. les arréts SOCAN ¢. Association
canadienne des radiodiffuseurs (C.A.),

{1999] A.C.F. 389; Réseaux Premier Cholx
Inc. c. Association canadienne de television
par cdble, [1997) A.C.F, 78; FWS Joint
Sports Claimant c. Canada (Commissiondu
droit d'auteur) (C.A.). [1992] 1 C.F. 487.

Paragraphe 68.1(3). Voix le Reglement sur la
definition de retenes publicitaires, DORS/98-
447, Gazene du Canada Parde 11, vol. 132,
n* 19.p. 2589,

- Paragraphe 68.1(5). Seule la derniere

expression a ete définle. Voir le Réglement
sar la definition de «systéme tie transmission
par ondes radioélectriques», DORS/98-307,
Gezene du Canada Partie 11. vol, 132.n* 12,
p. 1817.

Article 20(2). Voir la Déciaration limitant le
droit a rémunération équitable pour certains
pays parties a la Conventionde Rome. -
DORS/99-143, Gazenedu Canada Pamell _
vol. 133, n* 8, p. 1020,

Clest I'ADAMI qui agit en France pourle -
compte des autres artlstes-interprites, A
1'époque ou sz sont tenus les audiences, la
SCGDV Ctait & négocier un accord de
réciprocité avec cette société.

. 11 favdralt mentionner en passant tmis

questions qui sont d'une importance capitale
pour les participants mals sans grand rapport
avec la présente affaire. Premierernent, les
producteun ont accepte de ne pas chercher a
s'approprier les redevances versées aux
artistes-interprets.que ce soit par contrat ou
autrement. Deuxiemement. I'AEM.ArtisU et
I'APRS ont convenu que d'autres personnes
que leun membres pousront avoir recours &-




10.

1.

APRS) or an assignment agreement (in the
case of Artist) without having to become
members of the “parent union'. Third,
members of AFM and ACTRA can be
represented by another of the perfcamers'
collectives that are members of NRCC,
thereby allowing them to be represented by
are entity for the purposes of collective
bargaining while asking another to administer
their performing rights. The relationship
between Artistl and UDA is such that the
issue does not arise for members of UDA.

. On issues of agency. see generally GHL

Fridman. The Law of Agency (7% ed.) 1996
Butterworths. ,

. The rules applicable in Quebec may be

different. since article 2186 of the Civil Code
of Quebec provides that ‘A contract of
association & a contract by which the parties
agree 10 pursue a common goal other than the
making of pecuniary profits to be shared
between the members of the association,'

. SeeJ.-LBaudouin, Les (hligatians, (4' &d).

paragraph 864; GHL Fridman. The Law of
Contracts (24 ed.) pp. 168-170,

Persons whose rights are represented here
through ajoint creditor are not “orphans” as
this word is sometimes used in the context of
section 76 of the Act, since their rights are
indeed represented. The only true orphans are
persons having rights in sound recordings for
which neither the maker nor the performer is
represented and In that case. no royalties are

payable.

SOGEDAM'sclaim was limited to tte French.

repertoire: it did not attempt to denastzate
the use made of sound recordings embedding
performances of its 31 or so Canadian
members,

10.

1.

4R

leurs services de gestion de droits. soit par
mandat (pour I'AEMou I'APRS). soit par
cession (pour Arusu) sans qu'il soit nécessaire
d'adhérer au «syndicat» affilie.
Troisiemement. les membres de ' AFM et de
V'ACTRA pourtont demander a une autre
societe membre de la SCGDV qui gere les
droits d'artistes-interpretes de gerer leur droit
a rémunération; de la sorte, un membre
powrTs appartenir a une societe - les firs
de négoclations collectives et a une autre pour
la gestion de ses droits voisins. La nature des
liens existant entre Artistl et I'UDA fait en
sorte que la question pe se souleve pes par
rapport a cene demmiére.

. Surles regles du mandat en common law. on

peut consulter GHL Fridman. The Law of
Agency (T* ed.) 1996 Bunterworths,

. Le droit québécois pourralt éure different a cet

égard. L'article 2186 du Code civil du
Québec prévolt en effet que <Le contrat
d'association est celui par lequel les parties
conviennent de poursulvre un but commun
autre que la réalisaton de bénéfices
pécuniaires a partager entre les membres de
{"associaton.»

. Voir J.-L. Baudouin, Les Obligations.

{4 €d}, paragraphe 864: GHL Fridman, The
Law of Contracts (2d ed.) p. 168-170.

Le ttulaire représenté par un co-créancier
n'est pas un sorphelins au sens ol on I'entend
habituellemnent lorsqu'on se réfere al'article
76 de la Lol, pulsque ses droits sont en fait
représentés. Les seuls véritables orphelins sont
les Utulaires de droit dans un enregistement
sonore pour lequel nl le produaeur, ni
I'artiste-Interpreéte n'est représenté et pour
lequel aucune redevance n'est exigible.

Ia SOGEDAM s'est limitée a réclamer une
quote-part a }'égard du repertoire frangals;
elle n'a pas tente d'etablir |'usage fait des
enregistrements sonores consttués de
prestations de ses quelque 31 membres
canadiens,
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\\) 17, U.S.C. It also evaluates the relationship between existing and emergent technology and the

J operation of those sections.

Respectfully,
Troryhitt (o

Marybeth'\Phters
Register of Copyrights

Enclosure

The Honorable Richard B. Chency
President

United States Senate

Washington, D.C. 20510




Y,



-~

N4
. . The Register of Copyrights
: o the
United States of America

brary of Congress

epartment 17

‘ashington, D.C. 20540

August 29, 2001

Dear Mr. Speaker:
1am pleased to present the Copyright Office’s ‘DMCA Section 104 Report.”-
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EXECUTIVE SUMMARY

INTRODUCTION

The Digital Millennium Copyright Act of 1998 (DMCA) was the foundation of an effort
by Congress to implement United States treaty obligations and to move the nation’s copyright
law into the digital age. But as Congress recognized, the only thing that remains constant is
change. The enactment of the DMCA was only the beginning of an ongoing evaluation by
Congress on the relationship between technological change and U.S.copyright law. This Report
of the Register of Copyrights was mandated in the DMCA to assist Congress in that qontinuing

process.

Our mandate was to evaluate “the effects of the amendments made by [title I of the
DMCA] and the developmentof electronic commerce and associated technology on the operation
of sections 109and 117 of title 17, United States Code; and the relationship between existing and
emergent technology and the operatién of sections 109 and 117. ..." Specifically, this Report
focuses on three proposals that were put forward during our consultations with the public:

creation of a “digital first sale doctrine;” creation of an exemption for the making of certain

. temporary incidental copies; and the expansion of the archival copying exemption for computer

programs in section 117 of the Act.

Part I of this Report describes the circumstances leading up to the enactment of the

DMCA and the genesis of this study. Bart I also examines the historical basis of sections 109 and
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117 of the Act. ‘Part I discusses the wide range of views expressed in the public comments and
testimony. This input from the public, aicademia, libraries, copyright organizations and copyright
owners formed the core information considered by the Office in its evaluation and
recommendations. Pan 1! évaluates the effect of title I of the DMCA and the development of
electronic comx-nerce and assoﬁiated techoology on the operations of sections 109 and 117 in light
of the informatiqn received and states our conclusions and recommendationsregarding the

advisability of statutory change.

1. BACKGROUND
A. THE DIGITAL MILLENNIUM COPYRIGHT ACT

The World Intellectual Property Organization (WIPO) treaties were the impetus for the

‘U.S. legislation. In order to facilitate the development of electronic commerce in the digital age,

Congress implemented the WIPO treaties by enacting legislation to address those treaty
obligations that were not adequately addressed under existing U.S.law. Legal prohibitions
against circumvention of technological protection measures employed by copyright owners to
protect their works, and against the removal or alteration of copyright management information,

——

were required in order to implement U.S. treaty obligations.
The congressional determination to promote electronic commerce and the distribution of

digital works by providing copyright owners with legal tools to prevent widespread piracy was

tempered with concern for maintaining the integrity of the statutory limitations on the exclusive
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rights of copyright owners. In additionto the provisions adopted by Congréss in 1998, there were
other proposals — including amendménts to sections 109 and 117’ that were not adopted, but were
the subjects of a number of studies mandated by the DMCA. Section 104 of the DMCA requires
the Register of Copyrights and the Assistant Secretary for Communicationsand Information to
report on the effects of the DMCA on the operation of sections 109 and 117 and the relationship

between existing and emergent technology on the operation of sections 109 and 117 of title 17 of

the United States Code.

The inclusion of section 109 in the study has a clear reiationship to the digital first sale
proposal contained in a bill introduced in 1997 by Congressmen Rick Boucher and Tom
Campbell. The reasons for including section 117 in the study are less obvious. While there is no
legislative history explaining why section 117 is included in the study, it appears that the
reference was intended to include within the scope of the study a proposed exemption for

incidental copies found in the Boucher-Campbell bill, which would have been codified in section -

117 of the Copyright Act.

B. SECTION 109(a) AND THE FIRST SALE DOCTRINE
The common-law roots of the first sale doctrine allowed the owner of a particular copy of

a work to dispose of that copy. Thisjudicial doctrine was grounded in the common-law principle

{that restraints on the alienation of tangible property are to be avoided in the absence of clear

congressional intent to abrogate this principle. This doctrine appears in section 109 of the

Copyright Act of 1976. Section 109(a) specified that this notwithstandinga copyright owner’s
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exclusive distribution right under section 106the ownerof a particular copy or phonorecord that
was lawfully made under title 17is entitled to sell or further dispose of the possession of that

copy or phonorecord.

C. SECTION117 COMPUTER PROGRAM EXEMPTIONS ‘

Section 117 of ﬁe Copyright Act of 1976 was enacted in the Computer Software
Copyright Amendments of 1980in response to the recommendations of the National
Commission on New Technological Uses of Copyrighted Works’ (CONTU). Section 117 permits
the owner of a copy of a computer program to make an additional copy of the program for purely
archival purposes if all archival copies are destroyed in the event that continued possessibn of the
computer program should cease to be rightful, or where the makirig of sucﬁ a copy is an essential
step in the utilizatiqn of the computerpr'ogmrﬁ in conjunction with a machine and that it is used

in no other manner.

iL VIEWS OF THE PUBLIC

Section II of the report summarizes the views received fiom the public through
comments, reply comments and hearing testimony. The sﬁmmarics are grouped into three
categories: views concerning section 109, views concerning section 117,and views on other

miscellaneous issues.
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A. VIEWS CONCERNING SECTION 109

Most of the comments dealt with section 109 whether of not they addressed section 117.
While there was a broad range of views on the effect of the DMCA on the first sale doctrine,
most of the commenters believed that the anticircumvention provisions of 17 U.S.C.section
1201 allowed copyright owners to restrict the operation of section 109. Of particular concern to

many commenters was the Content Scrambling System (CSS) and the “region coding” used to

- protect motion pictures on Digital Versatile Disks (DVDs). They argued that use of CSS forcesa

consumer to make two purchases in order to view a motion picture on DVD: the DVD and the
authorized decryption device. In the view of these commenters, this system reduces or eliminates
the value of and market for DVDs by .interfering with their free alienability on the market. A
simj]ar.argument was advanced for the rcgion coding on DVDs in that the geographic market for |

resale is restricted by this technological protection measure.

Another concern expressed by a number of commenters was the growing use of non-
negotiable licenses accompanying copyrighted works that are written to restrict or eliminate
statutoﬁlybermittcd uses, includinguses permitted under section 109. In some cases, these
license restrictions are enforced through technological measures. It was argued that these
licensing practices and the prohibition on circumvention frustrate the goals of the fist sale
doctrine by allowing copyright owners to maintain control on works beyond the first sale of a

parﬁcular copy. These commenters stated that this interference with the operation of the first sale
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doctrine has the capacity to inhibit the functionof traditional library operations, such as

interlibrary loan, preservation, and use of donated copies of works.

Other commenters rebutted these claims, arguing that over-restrictive technological

_protection measures or licenses would not survive in the marketplace, since competition would

be a limiting principle. It was also argued that the effect of licensing terms on the first sale

doctrine is beyond the scope of this study.

Commenters generally viewed section 1202 of the DMCA, which prohibits the alteration
or removal of copyright managefncnt information, as having no impact of the operation of the

first sale doctrine.

The greatest area of contention in the comments was the question of whether to expand
the first sale doctrine to permit digital transmission of lawfully made copies of works. Although
some proponents argued that such transmissions are already permitted by the current language of
section 109, most thought that clarification of this conclusion by Congress would be advisable

since the absence of express statutory laniguage could lead to uncertainty.

_ The proponents of revising section 109 argued that the transmission of a work that was
subsequently deleted from the sender’s computer is the digital equivalent of giving, lending, or

selling a book. Allowing consumers to transferthe copy of the work efficientlyby means of
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online transmission would foster the principles of the first sale doctrine. These principles have
promoted economic growth and creativity in the analog world and should be extended to the

digital environment. Proponents of this argument sought amendment to section 109to allow a

person to forward a work over the Internet and then delete that work from his computer.

Others opposed such an amendment for a number of reésons. Opponents pointed out that
the first sale doctrine is a limitation on the distribution right of copyright owners and has never
implicated the reproduction right which is, in their view, a “comerstone” of copyright protecti'ox}.
In addition, the impact of the doctrine on copyright owners was also limited in the off-line world
by a number of factors, including geography and the gradual degradation of books and analog
works. The absence of such limitations would have an adverse effect on the market for digital
works. Opponents also believed that proposals that depend on the user deleting his copy would
be unverifiable, leading to virtually undetectable éheating. Given the expanding market for
digital works without a digital first sale doctrine, opponents questioned the consumer demand for

such a change in the law,
B. VIEwWS CONCERN!NG SECTION 117

The commentsrelated to section 117 fell into two main categories: those addressingthe

status of tempormy copies in RAM and those conceming the scope of the archival exemption.
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Many commenters advocated a bianket exemption for temporary copies that are
incidental to the operation of a device in the course of use of a work when that use is lawful
under title 17. Such an exemption was originally proposed in the Boucher-Campbell bill as an

amendment to section 117, -

Other commenters vigorously opposed any exemption for incidental copies at this time.
They argued that such an 'cxcmption would dramatically expand the scope of section 117 in
contrast to the carefully calibrated adjustment made to section 117 in the DMCA to address the
problems experienced by independent computer sefvice organizations at issue in MAI Systems
Corp. v. Peak Computer, Inc. These commenters stated that Congress’ narrow adjustment to
section 117 in the DMCA reaffirmed the conclusion that temporary copies in random access
memory (RAM) are copies that are subject to the copyright owner’s exclusive reproduction right.
Further change would undercut the reproduction right in all works and endanger intcrnational-

treaty obligations.

Tﬁcre was disagreement on the economic value of temporary copies. Proponents of an
amendment argued that temporary buffer copies are necessary to carry out streaming of
performances of works on the Internet and have no value apart from that performance. They
argued that the limitations under other sections of the Copyright Acﬂ inclu’ding' sections 107and
512, were insufficient to sustain the operation of businesses that stream audio performances to

the public.
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Opponents, on the other hand, argued that these copies are within the scope of the

copyright owner’s exclusive rights and do possess value. Particular emphasis was placed on the

value of temporary copies of computer programs. It was also argued that as streaming
performances become more common, these temporary copies will increase in value because of
the adverse effect of the performances on the market for purchases of copies of these works.
Opponents believed it would be premature to change the law because of the absence of specific
evidence of harm and the high potential for adverse unintended consequences. It was noted that
when Congress was presented with concrete evidence o.f harm to independent service
organizations after the MA/ v. Peak decision, Congress took steps to remedy the situation.
Similarly, section 512 of the DMCA created limitaﬁons on the remedies available agaihst

Internet service providers for incidental copying that is essential to the operation of the Intemet.

The other major concem involving section 117 concerned the scope of the archival
exemption. Proponents of amending section 117 raised two primary points, First, they argued that
the policy behind the archival exemption needs to be updated to encompass all digital works
rather thanjust compﬁter programs. Since compﬁtcrs arz.vulnerable to crashes, viruses, and other
failures, downloaded music, electronic books and other works face the same risks that
precipitated the exemption for computer programs. Some argued that all digital media is
susceptible to accidental deletion or corruption, Consumers should be permitted to protect their

investments in works.
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Proponents of expansion of the archival exemption offered another argument — section -
117 does not comport with reality. Systémaﬁc backup practices do not fit the structure of section
117, which is limited to making a copy of an individual program at the time the consumer obtains-
it. It was argued that such a discrepancy between the law and commonly accepted practices
undermines the integrity of the law. Such a fundamental mismatch creates the perception that the .

law need not be literally followed, thereby creating a slippery slope.

Opponents of an expansion of the archival exemption countered that the justification
behind section 117 no longer exists. Most software is distributed on CD-ROM, which is far more
robust than floppy disks. Consumers need merely retain the original CD as a backup, since itisa
simple operation to reinstall software that is compromised. In addition, these opponents argued
. that there is currently an inaccurate public perception of the scope of the backup copy exception.
These commenters argue that many invoke the archival exception as a shield to commercial

piracy.

Opponents of an amendment to section 117 asserted that even if there is a mismatch
between actual backup practices and the current exception, no one has been harmed by it.
Commenters noted that no one has been sued as a result of backing up material outside the scope
of section 1 17,and no one has stopped performing backups. It was also argued that if a particular
activity does not fall within the terms of section 117, it may nevertheless be privileged under the

fair use doctrine.
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C. VIEWS CONCERNING OTHER MISCELLANEOUS ISSUES

There were assorted othervcomments and testimony on-a range of issues. There were
concemns raised about the potential adverse effects of sections 1201 _and 1202 on the traditional
concepts of first sale, fair use, and the archival and preservation exemptions. It was argued that
these prohibitions are likely to diminish, if not eliminate, otherwise lawful uses. It was asserted
that copyright management information may also have the capacity to reveal user informationin

a manner that would chill legitimate uses of copyrighted works.

Another prevalent concern was that licenses are being used increasinglyby copyright
owners to undermine the first sale doctriﬁe and restrict other user privileges under the copyright
law. These commentersargue that this trend is displacing the uniformity of federal copyright law
with a wide variation of contract terms that must be evaluated and interpreted. This poses a
particular challenge to large institutions, such as universities and libraries, in determining legal
and acceptable use in any given work. A number of commenters argued that federal copyright

faw should preempt such license terms.

Other commentersargued that Congress did not intend copyright law broadly to preempt
contract provisions. They argue that the freedom to contract serves the interests on both copyright
owners and the public by allowing greater flexibilityin determining pricing, terms and conditions

of use, and other options.
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1lI. EVALUATION AND RECOMMENDATIONS

We are not persuaded that title I of the DMCA has had a significant effect on the
operation of §ccﬁons 109 and 117 oftitle 17. The adverse effects that section 1201, for example,
is alleged to have had on these sections cannot accurately be ascribed to section 1201. The causal
relationship between the problems identified and section 1201 are currently either minimal or

easily attributable to other factors such as the increasinguse of license terms. Accordingly, none

- of our legislativerecommendationsare based on the effects of section 1201 on the operation of

sections 109 and 117.

A. 'THE EFFECT OF TITLE | OF THE DMCA ON THE OPERATION OF SECTIONS 109 AND
117

The arguments raised concerning the adverse effects of the CSS technological protection
measure on the operationof section 109are flawed. The first sale doctrine is primarily a
limitationk on copyright owner’s distributionright. Section 109 cioes not guarantee the existence
of secondary markets for works. There are many factors which could affect the resale market for
works, none of which could be said to interfere with the operation of section 109. The need for a
particular device on which to view the work is not a novel concept and does not constitute an

effect on section 109. VHS videocassettes for example, must be played on YHS VCRs.

A plausible argument can be made that section 1201 may have a negative effect on the
operation of the first sale doctrine in the context of works tethered to a particﬁlar device. In the

case of tethered works, even if the work is on removable media, the content cannot be accessed
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on any device other than the one on which it was origimally made. This process effectively
prevents disposition of the work. However, the practice of tethering a copy of a work toa
particular hardwa.fe device does not appearto be widespread at this time, at least outside the
context of electronic books. Given the relative infancy of digital rights management, it is
premature to consider any legislative change at this time. Should this practice become
widespread, it could have serious consequences for the operation of the first sale doctrine,

although the ultimate effect on consumersis unclear.

We also find that the use of technological measures that prevent the copying of a work
potentially could have a negative effect on the operationof section 117.To the extent thata
technological measure prohibits access to a copyrighted work, the prohibition on the
circumvention of measures that protect access in section 1201(2})( 1) may have an adverse impact
~onthe operation of the archival exceptionin section 117. Again, however, the current impact of
such a concern appears to be minimal, since licenses generally define the scope of permissible

archiving of software, and the use of CD-ROM reduces the need to make backup copies.

Given the minimaladverse impact at the present time, we conclude that no legislative

change is warranted to mitigate any effect of section 1201 on section 117.
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B. THE EFFECT OF ELECTRONIC COMMERCE AND TECENGLOGICAL CHANGE ON
SECTIONS 109 AND 117

" There isno dispute‘ that section 109applies to works in digital 'form Physical copies of
works in a digital format, such as CDs or DVﬁs, are subject to scctio;; 7109 in ti;e same way as
physical copies in analog form. Similarly, a lawfully made tangible copy ofa d;g;tally
downloaded work, such as a work downloadgd to a floppy disk, Zip"”":iisk, or CD-RW, is clearly

subject to section 109. The question we address here is whether the transmission of a work to

another person falls within — or should fall within - the scope of section 109.

1. TheFirst Sale Doctrine in the Digital World
a Evaluation of Argumehts Concerning First Sale
The first sale doctrine ié pximaril); a limitation on the copyright owner’s exclusive n'ght of
distribution. It does not limit the exclusive right of reproduction. While disposition of awork
downloaded to a floppy disk would only implicate the distribution right, the transmission of a
work from one person to another over the internet results in a reproduction on the tecipient’s
mputer, even if the sender subsequently deletes the original copy of the work. This activity

therefore entails an exercise of an exclusiveright that is not covered by section 109.

Proponents of expansion of the scope of section 109 to include the transmission and
deletion of a digital file argue that this activity is essentially identical to the transferof a physical
copy and that the similaritiesoutweigh the differences. While it is true that there are similarities,

we find the analogyto the physical world to be flawed and unconvincing.
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Physical copies degrade with time and use; digital information does not. Works in digital
format can be reproduced flawlessly, and disseminated to nearly any poini on the globe instantly
and at negligible cost. Digital transmissions can adversely effect the market for the originalto a
much greater degree than transfers of physical copies. Additionally, unless a “forward-and-
delete’’ technology is employed to automaticallydelete the sender’s copy, the deietion of a work

requires an additional affirmative act on the part of the sender subsequent to the transmission.

"This act is difficultto prove or disprove, as is a person’s claim to have transmitted only a single

copy, thereby raising complex evidentiary concems. There were conflicting views on whether
effective forward and delete technologies exist today. Even if they do, it is not clear that the

market will bear the cost of an expensive technological measure.

The underlying poliéy of the first sale doctrine as adop_ted by the courts was to give effect
to the common law rule against restraints on the alienation of tangible property. The tangible
nature of a copy is a defining element of the first sale doctrine and critical to its rationale. The
digital transmission of a work does not implicate the alienabilityofa physical artifact. When a
work is tfansmitted, the sender is exercis'mg control over the intangible work through its
reproduction rather than common law dominion over an item of tangible personal property.
Unlike the physical distribution of digital works on a tangible medium, such as a floppy disk, the
transmission of works interferes with the copyright owner’s control over the intangible work and
the exclusive right of reproduction. The benefits to further expansion simply do not outweigh the

likelihood of increased ham.
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Digital communications technology enables authors and publishéfs to develop new
business models,vwith a more flexible array of products that can be tailored and priced to meet
the needs of different consumers. We are conceméd that these proposals for a digital first sale
doctrine endeavor to fit the exploitation of works online into a distribution model — thie sale of
copies — that was developed within the confines of pre-digital technology. If the sale model is to
continue as the dominant method of distribution, it should be the choice of the market, not due to

legislative fiat.

We also examined how other countries are addressing the applicability of the first sale —
or exhaustion — doctrine to digital transmissions. We found that other countries are addressing
digital transmissions under the communication to the public right and are not applying the

principle of exhaustion, or any other analog thereof, to digital transmissions.

b. Recommendation Concerning the Digital First Sale Doctrine
We recommend no change to section 109 at this time. Although speculative concerns
have been 'raised, there was no convincing évidence of present-day probléms. In order to
recommend a change in the law, there should be a demonstrated need for the change that

outweighs the negative aspects of the proposal. The Copyright Office does not believe that this is

“the case with the proposal to expand the scope of section 109 to include digital transmissions.

The time may come when Congress may wish to address these concermns should they materialize.
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The fact that we do not recommend adopting a “digital first sale” provision at this time
does not mean that the issues raised by libraries are not potentially valid concerns. Similarly, our
conclusion that certain issues are beyon'd‘the scope of the present study does not reflect our

judgment on the merits of those issues.

The library community has raised concerns about how the current marketing of works in
digital form affects libraries with regard to five specifically enumerated categories: interlibrary
loans, off-site accessibility,archiving/preservation, availability of works, and use of donated
copies. Most of these issues arise from terms and conditions of use, and costs of license
agreements. One arises because, when the library has only online access to the work, it lacks a
physical copy of the copyrighted work that can be transferred. These issues arise from existing
business models and are therefore subject'to market forces. We are in the early stages of -
electronic commerce. We hope and expect that the marketplace will respond to the various
concerns of customers in the library community. However, these issues may require further
consideration at some point in the future, Libraries serve a vital function in society, and we will
continue to work with the library and publishing communities on ways to ensure the continuation
of library functionsthat are critical to our national interest.

2. TheLegal Status of T empérary Copies

a. RAM Reproductions as “Copies” under the Copyright Act
All of the familiar activitiesthat one performs on a computer, from the executionof a

computer program to browsing the World Wide Web, necessarily involve copies stored in
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integrated circuitsknown as RAM . This information can remain in memory until the power is

switched off or the information is overwritten. These reproductions generally persist ouly for as -

‘long as the particular activity takes place.

The legal status of RAM reproductions héis arisen in this study almost exclusively in the
context of streaming audio delivery, including Webcasting. In order to render the packets of audio
information in an audio “stream” smoothly, in spite of inconsistencies in the rate of delivery,
packets of audio information are saved in a portion of RAM called a buffer until they are ready to

be rendered.

Based on an the text of the Copyright Act — including the definition of “copies” in section
101 - and its legislative history, we conclude that the making of temporary copies of a work in
RAM implicates the reproduction right so long as the reproduction persists long enough to be

perceived, copied, or communicated.

Every court that has addressed the issue of reproductions in RAM has expressly or
impliedly foﬁnd such reproductionsto be copies within the scope of the reproduction right. The
seminal case on this sﬁbject, MAI, Sys. Corp. v. Peak Computer, Inc., found that the loading of
copyrighted software into RAM creates a “copy” of that saftware. At least nine other courts have

followed MAI v. Peak in holding RAM reproductions to be “copies” and several other cases have
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held that loading a computer program into a computer entails meking a copy, without mentioning

RAM specifically.

b. Evaluation of Arguments Concerning Temporary Incidental Copy
Exceptions

In the course of this study, arguments were advanced in support of a blanket exemption
for incidental copies similar to that proposed in the Boucher-Campbcll bill. Most of the
arguments advanced on such a proposal focused exclusively on the specific issue of buffer copies
made in the course of audio streaming, rather than the broader issue of incidental copying
generally. This focus suggests that legislation tailored to address the specific problems raised in

the context of audio streaming should be examined. This focus is pa.rticularlyapprbpriate since

- there was no compelling evidence presented in support of a blanket exemption for incidental

copies and there was evidence that such an exemption could lead to unintended adverse

consequences for copyright owners.

There was compelling evidence presented, however, on the uncertainty surrounding
temporary buffer copies made in RAM in the come of rendering a digital musical stream.
Specifically, webcasters asserted that the unknown legal status of buffer copies exposes
webcasters to demands for additional royalty payments from the owner of the sound recording, as

well as potential infringement liability.
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The buffer copiés identified by the Wébcasting industry exist for only a short period of
time and consist of small portions of the work. Webcasters argue that these reproductions are
incidentalto the ﬁcemed performance of the work and should not be subjectto an additional
license for a reproduction that is only a means to an authorized end. Buffer copies implicate the
reproductionright, thus potentially resulting in liability. There is, therefore, a legitimate concemn

on the part of webcasters and other streaming music servicesas to their potential liability.

We believe that there is a strong case that the making of a buffer copy in the course of
streaming is a fair use. Fair use is a defense that may limit any of the copyright owner’s exclusive
rights, including the reproduction right implicated in temporary copies. In order to assess whether
a particular use of the works at issue is a fair ﬁse, section 107 requires the considerationand

balancing of four mandatory, but nonexclusive, factors on a case-by-casebasis.

f
A\

In examining the first factor— the purpose and character of the use — it appears that the
making of buffcr copies is commercial and not transformative. However, the use does not
supersede or supplant the market for the original works. Buffer copies are a means to a
noninfiinging and socially beneficial end — the licensed performance of these works. There is no

commercial exploitation intended or made of the buffer copy in itself. The first factor weighs in

favor of fair use.

The second factor —the nature of the copyrighted work — weighs against a finding of fair

use because musical works are generally creative. The third factor — the amount and
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substantiality of the portion used in relation to the copyrighted work as a whole —would also be
likely to weigh against fair use since, in aggregate, an entire musical work is copied in the RAM
buffer. Since this is necessary in order to carry out a licensed performance of the work, however,

the factor should be of little weight.

In analyzing the fourth factor — the effect of the use on the actual or potential market for
the work — the effect appears to be minimal or nonexistent. This factor strongly weighs in favor

of fair use.

Two of the four statutory factors weigh in favor of fair use, but fair use is also an
“equitable rule of reason.” In the case of temporary buffc_r copies, we believe that the equities
unquestionably favor the user, The sole purpose for making the buffer copies is to permit an
activity that is licensed by the copyright owner andv for which the copyright owner receives a
performance royalty. In essence, copyright owners appearto be seekingto be paid twice forthe
same activity. Additionally, it is technologically necessary to make buffer copies in order to carry
out a digital performance of music over the Internet. Finally, the buffer copies exist for too short
a period of time to be exploited in any way other than as a narrowly tailored means to enable the

authorized performance of the work. On balance, therefore, the equities weigh heavily in favor of

fair use.
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¢ Recommendation Concemning Temporary Incidental Copies
Representatives of the webcasting industry expressed concern that the case-by-case fair
use defense is too uncertain a basisv for making rational business decisions. We agree. While we
recommend against the adoption of a general exemption from the reproduction right to render

noninfiinging all temporary copies that are incidental to lawful uses, a more carefully tailored

- approach is desirable..

We recommend that Congress enact legislation amending the Copyright Act to prechude
any liability arising from the assertion of a copyright owner’s reproduction right with respect to
temporary buffer copies that are incidental to a licensed digital transmission of a public

performance of a sound recording and any underlying musical work.

The economic value of licensed streaming is in the pubﬁc performances of the musical
work and the sound recording, both of which are paid for. The buffer copies have no independent v
economic significance. They are made solely to enable the performance of these works. The
uncertainty of the present law potentially allows those who administerthe reproduction right in
musical works to prevent webcasting from taking place —to the detriment of other copyright
owners, webcasters and consumers alike — or to extract an additional payment that is notjustified
by the economic value of the copies at issue. Congressionalaction is desirable to remove the
uncertainty and to allow the activity that Congress sought to encourage through the adoption of

the section 114 webcasting compulsory license to take place.
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Although we believe that the fair use defense probably does apply to temporary buffer
copies, this approach is fraught with uncertain application in the courts. This uncertainty, coupled
with the apparent willingness of some copyright owners to assert claims based on the making of
buffer copies, argues for statutory change. We believe that the narrowly tailored scope of our
reconuhendation will minimize, if not eliminate, concerns expressed by coﬁyn'ght owners about

potential unanticipated consequences.

Given our recommendations concerning temporary copies that are incidental to digital
performances of sound recordings and musical works, fairness requires that we acknowledgethe
symmetrical difficulty that is faced in the online music industry: digital performances that are
incidental to digital music downloads. Just as webcasters appearto be facing demands for royalty
payments for incidental exercise of thev reproductionright in the course of licensed public
performances, it appears that companies that sell licensed digitai downloads of music are facing
demands for public performance royalties fdr a technical “performance” of the underlying
musical work that allegedly occurs in the course of transmitting it from the vendor’s server to the

consumer’s computer,

Although we recognize that it is an unsettled point of law that is subject to debate, we do
not endorse the proposition that a digital download constitutes a public performance even when
no contemporaneousperformance takes place. If a court were to fird that such a download can be
considered a public performance within the lanéuage of the Copyright Act, we believe the that

arguments concerning fair use and the making of buffer copies are applicable to this performance
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issue as well. It-is our view that no liability should result from a technical “performance” that

takes place in the come of a download.

3. Archival Exemption
a. Evaluation of Arguments Concerning the Scope of Section 117(a)(2)

Currently the archival exemption under section 117(a)(2) is limited to computer
programs. This section allows the owner of a copy of a computer program to make or authorize
the making of an additional copy of the progrém “for archival purposes,” provided that “all
archival copies are destroyed in the event that continued possession of the computer program
should cease to be rightful.” A number of arguments were advanced in the course of this study
for an expansion of this archival exemption in order to cover the kind of routine backups that are
perfo rmed on computersand to allow conéumers to archivé material in digital format other than

computer programs.

Commenters asserted that consumers need to backup works in digital form becaus;e they
are vulnerable. That was CONTU’s rationale for recommending that Congress create an
exemption to permit archival copies of computer programs. In both cases, the vulnerability stems
from the digital nature of the works. It would be perfectly consistent with the rationale of
CONTU's recommendations and Congress*enactmentof section 117to extend the archival

exemption to protect against the vulnerabilitiesthat may afflict all works in digital format.
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Evidence was presented to us noting that the archival exemptionunder section 117 does
not permit the prevailing practices and procedures most people and businesses follow for backing
up data on a computer hard drive. There is a fundamental mismatch between accepted, prudent
practices among most system administrators and other users, on the one hand, and section 1170n

the other. As a consequence, few adhere to the law.

While there is no question that this mismatch exists, nobody was able to identify any
actual harm to consumers as a result of the limited scope of the archival exemption. Additionally,
it was argued that the need to make archival copies of computer programs has diminished,
because almost all software sold in the United States is distributed on CD-ROM, which itself

serves as an archival copy in the event of hard drive problems or upgrades.

b. Recommendations Concerning the Archival Exemption
Although there has been a complete absence of any demonstrated harm to the prospective
beneficiaries of an expanded archival exemption, and although we believe that a strong case
could be made that most common archival activities by computer users would qualify as fairuse,
we have identified a potential concern — the interplay between sections 107 and 109. It appears
that the language of the Copyright Act could lead a court to conclude that copies lawfully made

under the fair use doctrine may be freely distributedunder section 109.

Section 109permits “the owner of a particular copy or phonorecord lawfully made” under

title 17 to distribute that copy without the copyright owner’s permission. To the extent that
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section 107 permits a user to make a backup copy of a work stored on a hard drive, that copy is
lawfully made and ﬂxe user owns it. Section 109, on its face, appears to permit the user to sell or
otherwise dispose of the possession of that backup copy. The legislative history can be read to

support either view.

We conclude that a statutory change is desirable, and recommend that Congress amend the

copyright law in one of two ways.

Given the uncertain state of authority on the issue, we cannot conclude with a satisfactory
level of certainty that a court will not, in the future, find a backup copy made by virtue of section
107 to be eligible for distribution under section 109. We believe that such a result is contrary to
the intent of Congress and would have the capacityto do sérious damageto the copyright
owner’s market. We therefore recommend that Congress either ('1) amend section 109to ensure
that fairuse copies are not subject to the first sale doctrine or (2) create a new archival exemption

that provides expressly that backup copies may not be distributed. We express no preference as

‘between the two options, and note that they are not mutually exclusive.

The first option would entail amending section 109(2) to state that only copies lawfully
made and lawfully distributed are subject to the first sale doctrine. "I'his proposed change would
not preclude the distribution of copies made pursuant to the fair use doctrine since the exclusive
right of distribution is equally subject to the fair use doctrine. It would, however, require thata

separate fair use analysis be applied to the distribution of that copy.
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The second option entails creating a new exemption for making backups of lawful copies
of material in digital form, and amcnding section 11710 delete references to archival copies. The
new exemption should foll'ovs) the general contours of section ] 17(a)(2) and (b), and include the
following elements: it should pennit the making of one or more backup copies of a work. The
copy fiom which the backup copies are made must be in digital form on a medium that is subject
to accidental erasure, damage, or destruction in the ordinary course of its use. It should stipulate
that the copies may be made and used solely for archival purposes or for use in lieu of the
original copy. It should also specify that, notwithstanding the provisions of section 109, the
archival copy may not be transferred except as part of a lawful transfer of all rights in the work.
Finally, it should specify that the archival copies may not be used in any manner in the event that

continued possession of the work ceasesto be rightful.

4. Contract Preemption

The question of contract preemption was raised by a number commenters who argued that
the Copyright Act should be amended to insure that contract provisions that ovemde consumer
privileges in the copyright law, or are otherwise unreasonable, are not enforceable. Although the
general issue of contract preemption is outside the scope of this Report, we do note that this issue
is complex and of increasing practical importance, and thus legislative action appears to be |
premature. On the one hand, copyright law has long coexisted wﬁh contract law. On the other
hand, the movement at the state level toward resolving questions as to the enforceability of non-
negotiated contracts coupled with legally-protected technological measures that give right

holders the technological capability of imposing contractual provisions unilaterally, increases the
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possibility that right holders, rather than Congress, will determine the landscape of consumer
privileges in the future. Although market forces may well prevent nght holders from

unreasonably limiting consumer privileges, it is possible that at some point in the future a case

. could be made for statutory change.
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INTRODUCTION -

The Digital Millennium Copyright Act of 1998 (DMCA) was the most substantial
revision of the nation’s copyright law since the general revision enacted m 1976. What began as
a more modest (though critically important) effort to implement two new treaties that addressed -
issues of copyright in the digital age became a far more comprehensive legislative preject to
address a range of issues, digital and non-digital. The debates, both inside and outside the
Congress, that were generated by this legislation led to myriad proposals —some of which were
enacted and some of which were not. As Representative Howard Coble, Chairman of the House
Judiciary Subcommitiee on Courts and Intellectual Property and one of the bill’s chief sponsors

in the House, stated whén he brought the measure to the floor, the DMCA “is only the beginning

of Congress’ evaluation of the impact of the digital age on copyrighted works.”

The DMCA directed the Register of Copyrights to prepare this Report as part of
Congress’ continuing evaluation of the impact of the digital age on copyrighted works. It is the
fourth such undertaking mandated by Congress in the DMCA. In 1999, the Copyright Office
released a report on digital distance education, which included recommendationsthat are
embodied in S. 487 in this Congress? In 2000, the Copyright Office and the National
Telecommunicationsand Information Administration of the Department of Commerce (NTTIA)

released ajoint report on the effect of the prohibition on circumventing access control

' 144 Cong. Rec. H7092 (daily ed. Aug. 4,.1998) (statement of Rep. Coble).

? Copyright Office, Copyright Office Report on Copyrightand Digital Distance Education (1999), The
results of this study were presented o Congress on May 25,1999 and are available at:
www loc.govicopyright/docs/de_rprt pdf. The fext of S.487 is available at:
thomas.loc.gov/cgi-bin/query/z?¢107:5.487-.
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technologies in section 1201 (a)(1)(A) of title~17, and an exception to that prohibition in section
1201(g), on encryption research.”  Also in 2000, the Office completed a rulemaking required
under section 1201(2)(1)(C) concerning an exemption from the section 1201(a)(1)(A) prohibition

for noninfringing uses with respect to certain classes of works.

The focus of this Report is an evaluation of “the effects of the amendments made by [title

1 of the DMCA] and the development of electronic commerce and associated technology on the

operation of sections 109and 117 of title 17, United States Code; and the relationship between
existing and emergent technology and the operation of sections 109and 117....” Itisan
outgrowth of proposals that were made contemporaneously with the consideration of the DMCA,
but were not adopted in the law. Specifically,this Report focuses on two proposals that were
characterized as vital to the continued growth of electronic commerce by their proponents:
creation of a digital first sale doctrine to permit certain retransmissions of downloaded copies of
works in digital form; and an exemption for certain digital reproductions that are incidental to the

use of a copyrighted work in conjunction with a machine. One additional issue that was raised

~ during the preparation of the Report, and appears to fall within the scope set forth by Congress in

section 1040f the DMCA, is the appropriate breadth and formulation of the exception for

making archival copies of computer programs in section 117.

7 The resuits of that joint Copyright Cffice and NTIA study were presented to Congress in May 2000 and
arc available at: www.loc.gov/copyright/reports/studies/dmca_reporthtml.

‘ DMCA, Pub. L. No. 105-304, § 104(a), 112 Stat. 2860.2876 (1998).
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The DMCA contemplated that, like the report on encryption research, the present effort
would be ajoint report of the Copyright Office and NTIA. In March 2001, however, NTIA
" released-its own report. This Report, consequently, is exclusively the work of the Copyright

Office. All'of the views expressed and the recommendationsmade are, necessarily, solely those

“of the Register of Copyrights.
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L. BACKGROUND

A. THE DIGITAL MILLENNIUM COPYRIGHT ACT

The DMCA was “designed to facilitate the robust development and world-wide
expansion of electronic commerce, communications, research, de\ll-élﬂopmcnt, and education in the
digital age.”* The DMCA grew out of le gislation introduced to implement the provisions of two
treaties conclﬁded in Geneva, Switzerlandin December 1996. These two treaties — which are
sometimes referred to as the “Intemet Treaties” —updatéd international copyright norms to
account for the advent of digital networks. Title T of the DMCA implements the treaties,
“thereby bringing the U.S. copyright law squarely into the digital age and setting a marker for
other nations who must also implement these treaties.” Congress crafted title I to “protect
property rights in the digital world™

1. The WIPO Treaties

On December 20, 1996, at the conclusion of a three-week Diplomatic Conference held in
Geneva, Switzerland, headquarters of the World Intellectual Property Organization (WIFQ),
delegations from 127 countries and the European Commission agreed on the fcxt of two new

treaties on copyright and neighboring rights: the WIFO Copyright Treaty (WCT) and the WIPO

* 8.Rep. No. 105-190, at 1-2(1998).

$Id at2

! Staff of House Committee on the Judiciary, 105 Cong, Section-by-SectionAnalysis of H.R.2281 as
Passed by the United States House of Representatives on August 4,1998, at 2 (Comm. Print 1998)(Serial No. 6)
(bereinafterHouse Manager's Statement). As the Senate Judiciary Committee noted, “{due to the ease with which
digital works can be copied and distributed worldwide virtually instantaneously, copyrightowmers will hesitate to
make their works readily available on the Internet without reasonable assurance that they will be protected against
massive piracy. Legislation implementing the treaties provides this protection and creates the legal platform for
launching the global digital on-line marketplace for copyrighted works.™ S. Rep. No. 105-190, at 8 (1998).
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Performancesand Phonograms Treaty (WPPT). The Diplomatic Conference was the
culmination of a process that began formally in 1991 when a “Committee of Experts” was
convened at WIPO to discuss a possible protocol to the Berne Convention for the Protection of

Literary and Artistic Works (Beme)®.

Beme is the principal multilateral agreement for protecting copyrights internationally.
Berne establishes rmmmum levels of protection that all member countries must grant to authors,
and requires member countries to grant national treatment to authors from other member
countries. The 1ast general revision of Beme took place in 1971. Technological and legal
developments during the intervening two decades made updating Bemne an imperative in the

intemational copyright community.

In addition, the United States sought to introduce the subject of fmprovcd protection for
sound recordings into the early Berne Protocol discussions. Rather than incorporating the subject
of protection for sound recordings in the Berne Protocol, it was placed on a parallel track that had
as its goal the creation of a separate “new instrument” for the protection of performers and
producers — reflecting the civil law tradition of protecting performers and producers of sound
recordings under the separate rubric of ncighbbr'mg rights (or related nights, as they are

sometimescalled), rather than copyright.

' Beme Convention for the Protection of Literary and Artistic Wxks (Paris Act 1971).
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In 1993, at the urging of the United States, the Committees of Experts on the Berne
Protocol and the New Instrument began considering the possible need for new international
norms to address the effects on cdpyn’ght owners of digital technologies and the rapid growth of
digital networks? The emergence and widespread use of these technolo gies exposed copyright
owners to substantialrisks of massive global piracy, while at the same time holding out the
promise of new markets, new distribution channels and new means of licensing copyrighted
works. In addition, digital technology created greater possibilities to use technologicalmeans to

foil would-be infringers,

A central component of the “digital agenda” in the Berne Protocol and New Instrument
discussions was to include in any new treaty a measure against the circumvention of
technological measures employed by right holders to protect their rights. By 1993 it was widely
recognized that, while use of technological measures to protcct- works was likely to become a
critical element in a digital network environment, those measures were vulnerable to tampering.
Widespread availability and use of devices or software for circﬁmventingtechnological measures
would imperil the right holder’s reproduction right and, ultimately, could serve to dissuade right

holders from making their works available in digital form.

Proposalsup to and including the documents prepared for the 1996 Diplomatic

Conference focused on prohibiting the making and selling of devices, or provisien of services,

* E.g.. WIPO. Questions Concerning a Possible Protocol to the Berne Convention — Part TI, New Items,
WIPO Doc. No. BCP/CEMU/2-T1I at §74-75 (March 12.1993).
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for the purpose of circumvenﬁon. The obligation adopted by the Diplomatic Conference and set
forth in Article 11 of the WCT and Article 18 of the WPPT is somewhat less precise. Rather
than. specifying the particular means of achieving the desired result —the prevention of
circumvention of technological protection measures — the treaties require Contracting Parties to
put in place adequate and effective legal measures for achieving that result.” Contracting Parties
are afforded a degree of flexibility in determining precisely how to implement this obligation
within their respective legal systems, provided that the implementation is adequate and effective |

against circamvention.

2. implementation of the WIPQ Treaties in the DMCA

The Administration proposed and Congress adopted a minimalist approach in
implementingthe WCT and the WPPT in U.S.law.“ | In this context, “minimalist” was
understood to mean that any provision of the treaty that was alreédy implemented in U.S.law

would not be addressed in new legislation. As to treaty obligations that were not adequately

¥ Article 11 of the WCT states:

Contracting Parties shall provide adequate legal protection and effective legal remedies against the
circumventionof effective technological measures that are used by authors in connectionwiththe
exercise of their rights under this Treaty or the Bemne Convention and that restrict acts, in respect
of their works, which arc not authorized by the authors concerned or permitted by law.,

Article 18 of the WPPT states:

Contracting Barties shall provide adequate legal protection and effective legal remedies against the
circumventionof e f{ective technological measures that are used by performersor producers of
phonograms in connection with tte exercise of their dghts under this Treaty and that restrictacts,
in respect of their performances or phonograms, which are not authorized by the performers or the
producers of phonograms concemed or permitted by law.

" The U.S.took the same approach in implementing the Beme Convention in 1988. See HR. Rep. No.
100-609, at 20 (1988).
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addressed in existing U.S:law, new measures would have to be adopted in implementing

legislation in order to satisfy these obligations.

Protection against circumvention was determinednot to be adequately covered by U.S.
law. Certain specific instances of circumvention were prohibited by federal law, such as

unauthorized decryption of encrypted satellite signals and trafficking in the means to do so," but

- coverage was not comprehensive. To the extent that circumvention requires reproduction of the

work that is protected by a technological measure, an act of circumvention can constitute .
copyright infringement. In addition, some instances of providing devices that circumvent
technological measures could constitute contributory copyright infringement, but those
circumstances would be extremely narrow — confined essentially to those instances where the
device used to circumvent has no substantialnoninfringing uses.” Consequently, new legislation
was deemed necessary to implement the anticircumventionobligation in Article 11 of the WCT'.

and Article 18 of the WPPT'. "'

a. Section 1201 - Anticircumvention
A principal means of addressingthe risk of inﬁiﬁéemem in the digital age was to

encourage copyright owners to help themselves by using technological measures to protect works

"1 47U0.8.C.§ 605.

3 See Sany Corp. v. Universal CityStudios. Inc., 464 U.S.417,442 (1984) (manufacture of a staple article
of commerce such as a copying device is not contributory infringement if it is "merely. . . capable of substantial
noninfringing uses”).

** H.R. 2281, 105" Cong., 1“ Sess. (1997); S. 1146.105™ Cong,, 1" Sess. (1997).
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in digital form. Section 1201 of the DMCA reinforces those technological measures through
legal sanctions against those who chcuﬁvent them. Not only does section 1201 prohibit the
manufacture and distribution of devices, and the rendering of services, for the purpose of '
circumventing technological measures that protect against unauthorized access to works, or
unauthorized exercise of the rights of the copyright owner, it also addresses the conduct of

circumventing a technological measure that protects access.

It was determined early in the legislative drafting process that a prohibition on the devices
and services that enable circumvention (the original focus of the treaty proposals) would be a
critical element in treaty implementation, notwithstanding the fact that the treaty obligation was
formulated broadly enough to include, potentially, national laws directed at the act of
circumventing technological protection measures. Since the act of circumvention frequently
entails copyright infiingement, or is immediately followed by an act of infringement, a legal
prohibition focusing exclusively on the act of circumvention would add little to existing
protections under copyright, and would suffer from the same practical difficultiesin
enforcement.” Whether under copyright or under a specific prohibition on circumvention, a
copyright owner’s only recourse would be to detect individual violations by users of copyrighted
works and bring a multitude of actions against the violators unfortunate enough to get caught.
From a practical standpoint this outcome was viewed as an expensive, inefficient, and ultimately

ineffectivemeans of combating on-line infringement. By contrast, a prohibition on the

" Cf. S. Rep. No. 105-190, at 12 (1998) (‘The copyrightlaw has long forbidden copyright infringements,
50 no new prohibition [en circumventionof copy control technologies] was necessary.”)).
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manufacture, import or sale of devices, or rendering of services, for the cireumventionof

technological measures can prevent infringementby keeping the tools that enable circumvention

out of the hands of individual users.

In addition to ensuring that protection against circumvention would be adequate and
effective as required by the treaties, the draflers of the implementing legislation soughtto protect
the countervailing interest of users in their continuing ability to engage in noninfringing uses of
copyrighted works. The principal means of accomplishing this goal was to divide technological
protection measures into two categories —measures that control access to a work and measures
that control the exercise of exclusive rights with respect to a work— and to treat these categories

differently.

Fair use and other exceptions and limitations to a copyright owner’s exclusive rights are
defenses to copyright infringement — that is, the unauthorized exercise of the copyright owner’s
exclusiverights. Technological measures that control or prevent the exercise of those exclusive |
rights (often referred to by the shorthand phrase “copy control measures”) thus have a direct
relationship to fair use and other copyright exceptions. Activity thatamay be permitted under
these exceptioﬁs could, nonetheless, result in liability under a prohibition on circumvention that
included copy control measures. For this reason, the implementing legislation proposed by the
Administration did not {and the DMCA does not) prohibit the conduct of circumventingof copy

control measures.
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By contrast, fair use and other copyright exceptions are not defenses to gaining
unauthorized access to a copyrighted work Quotinga manuscript may be a fair use; breaking
into a desk drawer and stealing it is not.' Circumventingaccess control measures was, therefore,

prohibited in the Administration's proposed implementing legislation.

As to both types of technological measures, trafficking in circumvention tools — devices

and services that enable circumvention —was prohibited under the Administration proposal if

those tools meet at least one of three statutory criteria relating to the purpose for which the tool is
designed, the predominant commerciallysignificant use of the tool and the purpose for which the
tool is marketed. This basic structure was retained throughout the legislative process and has

been enacted into law as part of the DMCA."

b. Section 1202 = Copyright Management Information
In addition to the anticircumventionprovisiohs oftitle I, Congress also found that U.S,
law did not ad'equately meet the requirements of the WIPO treaties that require contracting states

to prohibit the removal or alteration of copyright management information (CMI)."* As a

' See H.RRep.No. 105-551, pt. 1, at 17 (1998) (The - act of circumventing a technological protection
measure put in place by a copyright owner to control access to a copyrighted work is the electronic equivalentof
breaking into a locked room in order to obtain a copy of a book.") (House Judiciary Committee).

" 17US.C.§ 1201
" Article 12 of the WCT provides in relevant part

Contracting Parties shall provide adequate and effective legal remedies against any person
knowingly performing any af the followingacts knowing, or with respect to civil remedies having
reasonable grounds to know, that it will induce, enable, facilitate or conceal an infringement of any
right covered by this Treaty or the Beme Convention:

(1) to remove or alter any electronic rights management information without
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consequence, Congress enacted a new section as part of title I of the DMCA implementing the

obligation to protect the integrity of CML" The scope of protection for this section is set outin

"~ two separate paragraphs, the first addressing false CMI*® and the second prohibiting the removal

or alteration of QMI . Subsection (a) prohibits the knowing provision or distributionof false
CM], if done with the intent to induce, enable, facilitate or conceal infringement. Subsection (b)
bars the intentional removal or alteration of CMI without the authority of the copyright owner, as

well as the dissemination of CMI or copies of works, knowing that the CMI has been removed or

" altered without authority. These provisions of the DMCA differ from other copyright provisions

in title 17in that they require that the act be done with knowledge or, with respect to civil

remedies, with reasonable grounds to know that it will induce, enable, facilitate or conceal an

infringement.

The implementation of these provisions to protect the integrity of CMI in U.S.law go

beyond the minimum requirements in the two WIPO treaties? The law does not, however,

authority;

(ii) to distribute, import for distribution, broadcast or communicateto the public,
without authority, works or copies of works knowing that electronic rights management
information has been removed or altered without authority.

Article 19 of the WPPT contains nearly identical language.

¥ {7USC § 1202

® Provision of false CMT is not prohibited under the WIPO treafies. A prohibitionon false CMT was.
however. proposed in an Administration white paper in 1995, and introduced in Congress that same year.
Information Infrastructure task force, Intellectual Property and the National Information Infrastructure: The Report
of the Working Group on Intellectual Property Rights 235-36(1995); H.R. 2441, 104* Cong,, 1" Sess. § 4 (1995); S.
1284, 104" Cong.. 1" Sess. § 4 (1995). It appearsthese proposals carried over into the Administrationproposal for
treaty implementationand, ultimately. into the DMCA as enacted.

3 See supra note 20,
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address the liability of persons who manufacture devices or provide services and it does not
mandate the use of CMI or any particular type of CML It “merely protects the integrity of CMI if

a party chooses to use it in connection with a copyrighted work.™2

¢ Qriginofthe Present Report

During the legislative process leading to the enactment of the DMCA, there were
concerns raised about the adverse effects of these new protections on traditional norﬁnfring;mg
uses of copyrighted works that were privileged under limitations of the exclusive rights in the
Copyright Act. In particular, concerns about the future viability of, inter alia, fair use and the

first sale doctrine, and about liability for temporary incidental copies, were raised by segments of

the public and Members of Congress.

One remedial method of addressing these concems was the incorporation of a triennial
rulemaking proceeding to be conducted by the Copyright Office.? This rulemaking process was
created to examine whether section 1201(a)( 1) has had or is likely to have any adverse effect on
noninfringing uses of copyrighted works. It was intended to operate as a recumng means of
monitoring the effect of section 1201 (a)(l) on the market, Congress provided the Librarian of
Congress with the regu]aiory authority to exempt “particular classes of works” for which users of

copyrighted works were adversely affected in their ability to make noninfringing uses. On

2 House Manager’s Statement. supra note 7 at 20.

B 14, § 1201aX1XC)-
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October 27,2000, the results of the first rulem-aking proceeding were published in the Federal

Register.?

Another response to the concerns about the continued applicability of the first sale
doctrine in section 109 of the Copyright Act and the temporary reproductions that are incidental

to lawful uses of works on digital equipment was a bill proposed by Representative Rick Boucher _

and Representative Tom Campbell (the *"Boucher-Campbellbill”).* One of the changes

suggested in this bill was a modification of section 109 to make the first sale privilege apply
expressly to digital transmissions of copyrighted works.® Another section of the bill proposed
amending section 117 of the Copyright Act to allow reproductions of digital works that were
incidental to the operation of a device and that did not affect the normal exploitation of the

work.”" At that time, based on the evidence availableto it, Congress did not adopt this proposal.

3 65 Fed. Reg. 64.556 (October 27,2000). Exemption to Prohibition on Circumvention of Copyright
Protection Systems for Access Control Technologies. Final rule.

¥ H.R.3048. 105" Cong. 1* Sess. (1997).

%

SEC, 4. FIRST SALE.

Section 109 of title 17, United States Code. is amended by adding the following new subsection
at the end thercof;

'(f) The authorization for use set forth in subsection (a) applies where the owner of a particular
copy or phonorecord in a digital format lawfully made under this title; or any person authorized by
such owner, performs, displays or distributes the work by means of transmission to a single
recipient. if that person erases or destroys his ar her copy or phonorecord at substantially the same
time. The reproduction of the woxk, to the extentnecessary for such performance, display,
distribuition, is not an infringement.

a
SEC. 6. LIMITATIONS ON EXCLUSIVE RIGHIS.

(a) TITLE- The title of section 117 of title 17, United States Code, is amended to read as
follows:
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Instead Congress chose to have the Copyright Office and NTTA jointly conduct a study. In
setting the parameters of this Report, however, the legislative history demonstratesthat the scope
af the Report was not intended to comprehend the full sweep of the proposals made in the

Boucher-Campbell bill. **

*Sec. Limitations on exclusive n'ghs: Computer programs and digital copies’;

(b) DIGITAL COPIES-Section 117 of title 17, United States Code, is amended by i msertmg
‘(a) before Notwithstanding' and inserting the following as a new subsection (b):

‘(b) Notwithstanding the provisions of section 106, it is not an infringement to make a copy of a
work in a digital format if such copying—

*[ 1)1s incidental to the operation of a device in the course of the use of a work otherwise
lawful under this title; and

\ ‘(2) does not conflict with the normal exploitationof the work and does not uru*ea.sonably
\ prejudice the legitimate interests of the author.’

¥ The Boucher-Campbell bill also included proposals on the following;

expanding fair use to include uses by analog or digital transmission in connectionwith teaching, research,
and other specifiedactivities. The proposal was not acted on;

expanding the rights of libraries and archives to reproduce and distribute copies or phonorecords to
authorize three copies or phonorccords to be reproduced or distributed for preservation. security, or
replacement purposes, and to permit such copies to be in digital form. This proposal, with some .
modifications, was enacted as section 404 of the DMCA;

. -,
revising limitations on exclusive rights to provide for certain distance education activities. The DMCA
directed the Register of Copyrightsto study the issue of promoting distance education through digital
technologies and provide recommendations to Congress. Copyright Office, “Report on Copyrightand
Digital Distance Education” (1999). Based in large part on recommendations made in the Copyright
Office’s Study, this proposal has now been taken up in S. 487, whxch passed the Senate and is currently
pending in the Hoose;

preemption of terms in non—negouated hcensesthat abrogate or restrict the limitations on exclusiverights in

chapter 1 of the Copyright Act. 'This proposal was not actedon. See discussions infra at 69-71 and 162-
164;

copyright protection and management systems. These provisions were proposed as an alternative to the
anticircumventionand CMI provisions of the DMCA The DMCA version prevailed and was enacted.
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In an amendmentto HR. 2281 (')ffcredbf Representative Rick White and adopted by the
House Commerce Committee, what was to become the joint study by the Copyright Office and |
NTIA was introduced into the DMCA . Section 205 of the House Commerce Committee proposal
called for a broad evaluation of the copyright law and electronic commerce “to ensure that

neither the copyright law nor electronic commerce inhibits the development of the other.™®

By the time the bill reached the House floor on August 4, 1998, the language regarding
the joint study by the Copyright Office and NTIA had been pared back to focus on an evaluation
of “the impact of this title and the development of electronic commerce on the operation of

sections 109 and 117 oftitle 17, and the relationship between existing and emerging technology

¥ Id § 6 HR Rep.No. 105-551, pt. 2, at (1998) at 18.

SEC. 205. EVALUATION OF IMPACT OF COPYRIGHTLAW AND AMENDMENTS ON
ELECTRONIC COMMERCE AND TECHNOLOGICAL DEVELOPMENT.

(a) FINDINGS-In order to maintain strong protection for intellectual property and
promote the development of electronic commerce and the technologies to support that commerce,
the Congress must have accurate and current information on the effects of intellectual property
protection on electronic commerce and technology. The emergence of digital technology and the
proliferation of copyrighted works in digital media, along with the amendments to copyright law
contained in this Act, make it appropriate for the Congress to review these issues to ensure that
neither copyright law nor electronic commerce inhibits the development of the other. -

{b) EVALUATION BY SECRETARY OF COMMERCE—The Secretary of Commerce,

in consultation with the Assistant Secretaryof Commerce for Communications and Information
and the Register of Copyrights, shall evaluate-

(1) the effects of this Act and the amendments made by this Act on the developmentof
electronic commerce and associated technology; and

(2) the relationship between existihg and emergenttechnology and existing copyright law.
(c) REPORT TO CONGRESS-The Secretary of Commerce shall, not later then 1 year after the

date of the enactment of this Act, submit to the Congress a report on the evaluation conducted
under subsection (b}, including any legislative recommendations the Secretarymay have.
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on the operation of those provisions.”” This change makes itclear that Congress was not

secking a broad review of copyright and electronic commerce issues, but focused instead on two

particular sections of the Copyright Act.

In explaining the reasons for examining section 109, the House Manager’s Statement

stated that:

[t}he first sale doctrine does not readily apply in the digital networked
environment because the owner of a particular digital copy usually does not sell or
otherwise dispose of the possession of that copy. Rather, “disposition” of a digital
copy by its owner normally entails reproductionand transmission of that
reproduction to another person. The original copy may then be retained or
destroyed. The appropriate application of this doctrine to the digital environment
merits further evaluation and this section therefore calls for such an evaluation
and report.’™

The reference to section 1091in the bill plainly refers 5ack to the~ digital first sale proposal in the
Boucher-Campbellbill. Although there is no similar legislative :history explaining why section
117is included in the Report, the most likely explanation s that it is an oblique reference to the
proposed exception for incidental copies in section 6 of the Bou;:hcr-Campbell bill = particularly
given the absence of any contemporancousdiscussions concerning the scope of the computer

program exemptions in section 117 (apart from title [II of the DMCA). The Boucher-Campbell

proposal on incidental copies would have been codified i section 117 of the Copyright Act.

¥ House Manager’s Statement, supra note 7. at 24. The conference committee made no substantive
changes to the language of this section, which was ultimately enacted as section 104 of the DMCA .

ll,‘d

60



C
. As ultimately enacted, section 104 of the DMCA requires the Copyright Office and NTTA
jointly to evaluate:

(1) the effects of the amendments made by this title and the development of
electronic commerce and associated technology on the operation of sections 109
and 117 of title 17, United States Code; and

¥)) the relationship between existing and emergent technology and the operation
of sections 109and 117 of title 17, United States Code.

B. SECTION 109 AND THE FIRST SALE DOCTRINE

Section 109 of the Copyright Act restates the principle commonly referred to as the “first
sale doctrine.” Under the first sale doctrine a copyright owner does not retain the legal right to
control the resale or other distribution of copies or phonorecords of a work that have already been

lawfully sold. The first sentence of section 109(a) of the Copyright Act provides:

P
‘kv;v/,'.

Notwithstanding the provisions of section 106(3); the owner of a particular copy
or phonorecord lawfully made under this title, or any person authorized by such
owner, is entitled, without the authority of the copyright owner, to sell or
otherwise dispose of the possession of that copy or phonorecord.
It is this provision of the copyright law that permits sales of used books and CDs, lending of
books and other copyrighted materials by libraries, and rentals of videocassettes, among other

activities, without the need to obtain the permission of copyright owners or make royalty

payments.
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. 1. History of the First Sale Doctrine
The first sale doctrine was initially ajudicial doctrine. In Bobbs-Merrill Co. v. Straus,
the U.S. Supreme Court held that a copyright owner’s exclusive right to “vend* did not permit it
to impose a price limitation on the retail sale of books in the absence of any agreement as to the
future sale price. In its interpretation of the reach of the vending right, the Court expressed doubt
that Congress intended to abrogate the common-law principle that restraints on the alienation of
tangible property are to be avoided. It posed and answered a series of thetorical questions:
What does the statute mean in granting “the sole right of vending the same’? Was
it intended to create a right which would permit the holder of the copyright to
fasten, by notice in a book or upon one of the articles mentioned within the
stafute, a restriction upon the subsequent alienation of the subject-matterof
copyright after the owner had parted with the title to one who had acquired full
dominion over it and had given a satisfactory price for it? It is not denied that one
who has sold a copyrighted article, without restriction, has parted with all rightto
\ control the sale of it. The purchaser of a book, once sold by authority of the
X y owner of the copyright, may sell it again, although he could not publish a new
’ edition of t?
The Court drew a sharp distinction between the reproduction right and the right to vend.
It noted, as a matter of statutory construction, that the reproduction right was the “main purpose”

of the copyright law, and the right to vend existed to give effect to the reproductionright* Since

a grant of control to the copyright owner over resales would not further this main purpose of

2 210 U.S.339 (1908).
¥ Id at 349-50.

* Id at350-51.
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protecting the reproductionright, the Gt was unwilling to read the statute as providing such a
grant®

In our view the copyright statutes, while protecting the owner of the copyright in
his right to multiply and sell his production, do not create the right to impose . ..a
limitation at which the book shall be sold at retail by future purchasers, with
whom there is no privity of contract. This conclusion is reached in view of the
language of the statute, read in the light of its main purpose to secure the right of
multiplying copies of the work. ... True, the statute also secures, to make this
right of multiplication effectual, the sole right to vend copies of the book. ... To
add to the right of exclusive sale the authority to control all future retail sales .. .
would give a right not included in the terms of the statute, and, in our view,
extend its operation; by. construction, beyond its meamng, when mterpreted w1th a
view to ascertainingthe legislative intent in its enactment.>

The parties in Bobbs-Merrill also raised, and the Court of Appeals addressed, antitrust
‘concerns. Although the Supreme Gaxt did not address these concerns, it was undoubtedly aware
y of them,” and competition policy is viewed as one of the underlying bases for the first sale

\ s

doctrine ™

B Id
*1d

¥ “hisconclusion renders it unnccessary to discuss other quastions noticed in the opinion in the Cireuit
Court of Appeals, or to examine into the validity of the publisher’s agreements. alleged to be in violation of the acts
to restrain combinations creating a monopoly or directlytending to the restraint of trade.” Id.

" See MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT §8.12{A] [hercinafter
NIMMER].

Y
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2 Legislative History of Section 109

The year following the Bobbs-Merrill decision, Congress codified the first sale doctrine
in the Copyright Act of 1909. Section 109(a) of the Copyright Act of 1976 carried forward the
existing federal policy of terminating a copyright owner’s distribution right as to a particular
lawfully-made copy or phonorecord of a work after the first sale of that copy. The House Report
explains:

Section 109(a) restates and confirms the principle that, where the copyright owner

has transferred ownership of a particular copy or phonorecord of a work, the

person to whom the copy or phonorecord is transferred is‘entitled to dispose of it

by sale;rental, or any other means. Under this principle, which has been

established by the court decisions and section 27 of the present law, the copyright

owner"s exclusive right of public distribution would have no effect upon anyone

who owns “a particular copy or phonorecord lawfully made under this title” and

who wishes to transfer it to someone else or to destroy it.* ’

Section 109 creates a two-prong test for eligibility for the privileges® under section 109.

First, the person must be the owner of the copy* at issue. This applies to ownership of the

¥ Section 27 of the 1909 Copyright Act provided

The copyright is distinct from the property in the material object copyrighted, and the sale or
conveyance. by gift or otherwise, of the material object shall not of itself constitute a transfer of the
copyright, nor shall the assignment of the copyright constitute a transfer of the title to the material
object; but nothing in this title shall be deemed toforbid. prevent, or restrictthe transfer of any
copy o 