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. SUMMARY

This submission asserts, for the purposes of Agi@¢4 and 15 of the North American Agreement
on Environmental CooperatioNAAEQ, the failure of the Canadian federal government t
effectively enforce th&pecies at Risk ASARA with respect to at least 197 of the 529 species
identified as at risk in Canada, so as to frustfadeAct’s purpose: preventing wildlife species
from becoming extirpated or becoming extinct analjating for the recovery of wildlife species
that are extirpated, endangered or threatenedessili of human activityi.

More particularly, as set out below, the Submittdlsge that Environment Canada, Parks
Canada Agency, the Minister of the Environment tiedDepartment of Fisheries and Oceans are
failing to enforce th& ARAwith regard to Listing, Recovery Planning, andorzl enforcement
through the “Safety Net” and Emergency Orders.

. BACKGROUND

While Canada is internationally renowned for itsunal beauty, the country’s natural spaces are
becoming increasingly degraded. This is illusutdig the circumstance of over 500 species
being identified as at risk, including Canadiamiedike the Grizzly Bear, Beluga Whale, Polar
Bear and Caribou, as well as species like the &p@wl and the Small-flowered Sand Verbena.

Unfortunately, Canada may be doing more to presésveputation as a country of unspoiled
biodiversity than to actually protect biodiversiBor example, while Canada was the first
industrialized nation to ratify thEonvention on Biological Diversiiyj, it took Canada nearly a
decade to address its commitment under the Comvetttipass legislation, such as $%RAto
protect at-risk specid@s,v Now, as this submission sets out, Canada is ¢pitirenforce the
SARA.

. THE SPECIESAT RISK ACT (SARA)

The SARAfinally received Royal Assent on December 12, 280@ came into force in three
phases. On March 24, 2003, sections 134 to 134.38do 141 that set out amendments to other
national wildlife legislation came into force. Tweprovisions are not the subjects of this
Submission.

On June 5, 2003, sections 2 to 31, 37 to 56, 62 6B, 78 to 84, 120 to 133 and 137 came into
force. This brought into effect many provisionghat part of thé&sARAentitled, “Measures to
Protect Listed Wildlife Species” and which this Subsion alleges are not being enforced. This
includes listing (ss.27-31) and recovery planningvsions (ss.37-46), as well as the “emergency
order” provision of th6sARA(s.80).

On June 1, 2004, the remainder of 8RR As sections came into force: sections 32 to 3@p57
61, 63, 64, 77, and 85 to 119. These include tbkilpitions against harming endangered or
threatened species (ss.32-36), which this Submisgdieges are also not being enforced, and the
enforcement provisions (ss.85-19).



An overview of how the foregoing provisions worljéther to address species endangerment is
as follows: a scientific body for the classificatiof species, the Committee on the Status of
Endangered Wildlife in Canada (COSEWIC), is creatbith assesses the status of species,
species are “listed” on the official list of spexibat are extirpated, endangered, threatened or of
special conceni (ss. 27-31) which triggers obligations under thet iAcluding prohibitions
against harm (ss. 32-36), and protections of reseler habitat (ss. 33-36 and ss.56-64),
recovery planning and critical habitat identificati(ss.37-46), and recovery plan implementation
(action planning) (ss.47-64)i The SARAalso contains a provision to enable protecting iggec
and habitat on an emergency basis (s.80).

Responsibility for enforcing and implementing ®@&RAlies primarily with Minister of the
Environment and Environment Canada (EC), througlagency the Canadian Wildlife Service,
as well as with the Department of Fisheries anda@s€DFO), and the Parks Canada Agency.
The Minister of the Environment also has direcpogsibility for enforcing some provisions of
the SARA As set out below, the Submitters allege that@bgernment of Canada, including
these ministries, and the Minister of the Environmes failing to enforce th8 ARAwith regard
to Listing, Prohibitions, Recovery Planning, andaoraal enforcement through the “Safety Net”
and Emergency Orders.

IV. FAILURE TO ENFORCE LISTING UNDER THE SARA

Listing is the pre-requisite to protection undex 8ARA Unless a species has been included on
the legal list under the Act — the “List of WilddifSpecies at Risk” it will not be legally
protectedviii As set out below, the Submitters allege thaGbgernment of Canada is failing to
enforce the listing provisions of the Act.

A. Failure to enforce the process for listing

The process for listing envisioned by thARAbegins with the COSEWIC, which tiEARA
formally establisheix One of COSEWIC's principle functions is to assesstatus of each
wildlife species considered by COSEWIC to be & &is extinct, extirpated, endangered,
threatened or of special concernThereafter, it must provide such assessmentetinister of
the Environment and the Canadian Endangered Speéoieservation Council comprised of the
Minister of the Environment, the Minister of Fistesrand Oceans, the Minister of Canadian
Heritage, and the ministers of provincial and terial governments responsible for conservation
of speciexi On receiving a copy of an assessment of the stditasvildlife species from
COSEWIC, the Minister of the Environment must, \WwitB0 days, publish a report on how the
Minister intends to respond to the assessmenttaride extent possible, provide time lines for
actionxii

The SARAs.27 sets out the steps for inclusion of specighemhegal list:

27. (1) The Governor in Council may, on the recomdagion of the Minister, by order
amend the List in accordance with subsections @ndl)(1.2) by adding a wildlife
species, by reclassifying a listed wildlife spe@e®y removing a listed wildlife species,
and the Minister may, by order, amend the List inailar fashion in accordance with
subsection (3).



(1.1) Subject to subsection (3), the Governor inn@il, within nine months after
receiving an assessment of the status of a spegiEOSEWIC, may review that
assessment and may, on the recommendation of thistéfi

(a) accept the assessment and add the speciasltisth
(b) decide not to add the species to the List; or
(c) refer the matter back to COSEWIC for furthdoimation or consideration.

(1.2) Where the Governor in Council takes a coofseetion under paragraph (1.1)(b) or
(c), the Minister shall, after the approval of thevernor in Council, include a statement
in the public registry setting out the reasons.

(2) Before making a recommendation in respectwildlife species or a species at risk,
the Minister must

(a) take into account the assessment of COSEWi€Esjpect of the species;

(b) consult the competent minister or ministergl an

(c) if the species is found in an area in respéathich a wildlife management
board is authorized by a land claims agreemengtfmpn functions in respect of
a wildlife species, consult the wildlife managemieo&rd.

(3) Where the Governor in Council has not takepwrse of action under subsection
(1.1) within nine months after receiving an assesgrof the status of a species by
COSEWIC, the Minister shall, by order, amend th& in accordance with COSEWIC'’s
assessment.

The effect of sub-sections 27(1.1) and 27(3) isréate a 9-month time limit for listing species
which begins when COSEWIC completes an assessriremther, sub-section 27(3) creates a
“reverse onus” scenario, requiring the automasitirlg of species if the Governor in Council has
not made a decision within 9 months. Thus, a timegponse is intended so as to address the
threat posed to at-risk species, an approach e¢homaghout th&6sARA

The Submitters submit, however, that the federaégument is failing to enforce the 9-month
timeline for listing, as well as frustrating thetihg process by considering matters not
contemplated by thEARA

To explain, after th& ARAcame into forcgthe federal Government realized that it was not
adequately prepared to implement 8%8RAThe Government therefore began interpreting the
SARAto allow it to delay the 9-month listing requiremhe They did so by interpreting ti&ARA
as providing the Minister of the Environment witlsatetion to dictate when the Governor in
Council “receives” the COSEWIC assessments, so delay the triggering of the 9-month time
limit under s.27. For example, the Departmerfisheries and Oceans placed the following
interpretation of th&ARAlisting process on their website:

The Minister of the Environment must make a respangheSARAPublic Registry
within 90 days of receiving an assessment from QWEE outlining the actions he
intends to take in light of the assessment. In ne@®es, the response will be
followed by a process of consultation with stakeleos, interested Canadians and
the public, during which the Minister will develtis recommendation for further
action to be presented to the Governor in Coti(GilC). Once he has made his
recommendation, GIC has nine months to act updftite decision is to list the



species, the order will be posted in the Canada&®aPart | for further public
comment, and will be included in ti8®\RAPublic Registry. If the decision is taken
not to list the species, the reasons will be postede SARAPublic Registry. If no
decision is taken by the end of nine months, theidter will list the species in
Schedule | of th&pecies at Risk At accordance with the COSEWIC
assessment.xiii

Environment Canada followed suite by posting a #@mounder:Species at Risk Attsting
Process”:

2. COSEWIC sends its assessment of the specibe tdinister of the
Environment. The assessment and the reasonsdi@ &lso posted in the Public
Registry.

3. The Minister of the Environment (MOE) has 99<to publish, in th&ARA
Public Registry, a report on how the Minister irteno respond to the COSEWIC
assessment and, to the extent possible, providelitiras for action.

4. The MOE forwards COSEWIC assessments to GlGadnaah they confirm
receipt, the 9 month clock starts.xiv

The Submitters submit, however, that there is aralecord both for the proper interpretation of
the SARAt0 require a 9 month listing period and to supgleetsubmission that, only after the
SARAwas passed and the Canadian government realiaes ibehind its implementation of the
SARAand would not be able to prepare for the 9-morstinky process, did the Canadian
government start to discuss options for frustratirg9-month legal requirement.

This is illustrated by documents obtained by thbrSitters pursuant to requests made under the
Access to Information and Protection of Privacy.A&ttached at Tab 1 is an Environment
Canada interdepartmental email attaching a briefotg “for the DM [Deputy Minister] for the
meeting with the PCO [Privy Council Office] and DffQepartment of Fisheries and Oceans.”
This is dated January 21, 2004, 6 morafier the SARAhad been passed. The briefing note
addresses the issue of:

“how to implement the legal listing process un8&RA in a way which addresses
Parliament’s intention that government move expaa#y, while at the same time
addressing DFO'’s concern regarding the need fdicarit time to undertake
consultations...”.

Thereatfter, the briefing note sets out optionditing species noting, in option 1, that
immediately beginning the 9 month listing deadline:

“Iis closest to the political understanding that $month timeline for a listing begins
with COSEWIC’s submission of its species assessrterthe Minister of the
Environment...”

The Submitters state that this letter is clear askadgement by the Canadian government that
the legislation intended tIf®ARAto permit only a 9-month delay between COSEWIC sssent
and Governor in Council listing, but that governmefficials intended to disregard this legal
requirement. Indeed, the option to delay listingose in this briefing note was ultimately chosen.



Tab 2 contains a detailed discussion of how thegowent’s interpretation of section 27 is
contrary to the letter of tft@BARAand to the Canadian Parliament’s intent in itsipas For ease
of reference, this discussion is summarized aevi]

» There is a clear record of the intention of the &han Parliament to ensure that only 9
months passes from COSEWIC assessment to a Gover8ouncil decision on species
listing. This is based on the plain wording andaure of theSARAitself, statements as
to legislative intention made by parliamentariatewtheSARAwas passed, and
documents obtained pursuant to Aezess to Information and Protection of Privacy Act
indicating the position the Government of Canadavimd its obligations under the
timelinesafter the SARA was passed

* Regarding the plain wording, in the context of 8&RA’s attention to timelines
throughout and the attention paid to the lack wineline for action plans as an
exception, a clear legislative intent emerges guemeach species progresses through the
various steps in a controlled and timely manndris Teflects the fact that timeliness is
critical to achieving the purposes of the Act (gmtb and preamble).

» Debate in the Canadian House of Commons indicatadimous understanding of the
intention that there be a fixed timeline for ligtinnder the Act. For example, in the
debate in House at report stage (March 21, 2002531 34r. Larry Spencer (Regina--
Lumsden--Lake Centre, Canadian Alliance, stated:

The Standing committee on Environment and Sust&riaévelopment finished
its study of amendments to Bill C-5 at the end of/éimber. The Canadian
Alliance worked hard to achieve several key changéeise bill. Most important
of these was the reverse onus listing. It woule gigbinet the final decisions
about the listing of species but it would have @ksthem within a limited time
Listing decisions it did not make within the alladvime would default to the list
compiled by the scientists.

» Concluding that th&ARAprovides for an arbitrary delay prior to cabinetceiving’
COSEWIC’s assessments for the purpose of the nom@hnisting timeline renders the
timelines in s.27 meaningless. More particulasBgtion 27(3), the reverse onus
provision, is rendered meaningless because, ¥fihester can arbitrarily and indefinitely
delay sending an assessment to cabinet, why wbalBARArequire Cabinet to act
within a specified time? The reverse onus provisgpresented a compromise between a
science-based listing and the ability of the Gowein Council to consider the socio-
economic implications of listing. For this compriemto have any meaning, the 9-month
timeline must have meaning, i.e., that the 9-mamntieline applied from when
COSEWIC completed its assessment. In other wdrthee 9-month listing requirement
does not apply, the reverse onus clause is measmgl

Since the Canadian government’s failure to enftie§SARAs listing provisions, 46 specieg
have undergone or are in the process of undergextgnded listing consultations’, all of which
are marine species for which the Department ofdfish and Oceans (DFO) has management
responsibility. In effect, the Government’s inteation of theSARApermits arbitrary and
unlimited delay in the listing of at-risk speciazder theSARA regardless of the level of
endangerment (see next section). This, the Sulmsidilege, constitutes a failure by Canada to
effectively enforce th&ARAlisting process with respect to a total of 46 sgec



B. Socio-economic considerations in listing decisie

Moreover, the decision to disregard the spirit enteint of theSARAand engage in extended
consultations is aggravated by the nature of tkossultations, which are conducted not solely
with regard to scientific analyses of the COSEW#Sessments but with regard to socio-
economic and political considerations. In effedtiat was intended by Parliament to be a
science-based activity of COSEWIC completing treeasments, followed by a political process
of the Governor in Council deliberating on whetteelist a species (including considering socio-
economics) has been further diluted by the Minisfehe Environment undertaking a socio-
economic analysis and deciding, on that basis, lvene¢d forward the COSEWIC assessments to
the Governor in Council. As a resulh date, 22 species have been denied inclusidreiBARA

list, despite scientific evidence from COSEWIC shaytheir risk of extinctiorxvi' xvii

Supporting the notion that only science-based faace to be taken into consideration prior to
Cabinet’s assessment is the fact that, whels&iRAwas brought into force in 2003, it adopted
COSEWIC's list of 233 species, and their statughadirst Schedule 1 of species to which the
SARAapplied, and did so without consideration of sasenomic consequence of listing. As the
SARAis now being applied, those original species ageotily to enjoy the intended science-
based listing.

(Again, Tab 2 contains the legal analysis of theegoment’s breach of the 9-month listing
requirements with regard to socio-economic conatil@ms.)

To summarize the argument: the Submitters tak@dlséion that section 27 of tt@ARArequires
that species be listed within 9 months and doesdiiit an extended consultation by the
Minister of the Environment. Additionally, therg o jurisdiction for the Minister of the
Environment to consider the socio-economic consecpeeof listing in determining whether or
not to recommend to the federal Cabinet to ligteces. By creating indefinite timelines and
undertaking socio-economic assessments of thedatjgns of species listing prior to the
statutory 9-month time frame for discussion byfderal Cabinet, the Government of Canada is
failing to enforce the listing provisions of t8&RA The consequences of this failure to enforce,
by the design of thEARAwhich requires listing as a precondition to alltpations and recovery
measures that flow from the Act, is to jeopardlzESARAIn its entirety

For example, th&€ARA’s'general prohibitions” state that “no person shkél| harm, harass,
capture or take an individual of a wildlife spedieat is listed..and no person shall damage or
destroy the residence of one or more individuals wildlife species that is listeckviii If a
species is never listed, then it or its residesaweiver afforded legal protection, and the potentia
for its recovery is severely diminished.

Because listing is fundamental to achievBiRA’spurpose of providing for the recovery of
wildlife species that are extirpated, endangeretthi@atened as a result of human actixity the
Canadian government’s failure to enforce the Igspnovisions of th&&ARAunder section 2fas
resulted in the denial of listing for 22 spedieglate and, therefore, a denial of 8%8RA’s
protections for these species which COSEWIC hastifted as at-risk



V. FAILURE TO ENFORCE RECOVERY PLANNING UNDER THE SARA

There are 529 species listed by COSEVa#Cat risk, ranging from Woodland Caribou to
Wolverine to Spotted Owl. The timely developmengfiéctive recovery strategies for these
species is essential to enable Canada to meatntsitments to the conservation of biodiversity.
This goal is being frustrated by the Canadian gawent’s failure to enforce the recovery
planning provisions of thBARA particularly the failure to follow legislated tinie¢s and the
failure to identify critical habitat.

A. Recovery planning timelines are not being regzted

Once a species is listed, tBARArequires recovery planning to be undertaken. Remgov
strategies are the primary tool for mapping anddinig about the actions needed to reverse the
decline of species at risk and chart their wayetmvery. WithinSARA the fact that recovery
strategies have a mandatory time-line makes thgotalifor laying the foundation for recovery
efforts to happen in a timely manner.

The SARAsections 37 to 46 set out the process of recoMannmg, the content of recovery
strategies (addressed below), and the timing afwery planning. Regarding timing, section
42(2) describes the timing for both newly liste@aps, as well as for species that were listed by
COSEWIC when the listing section of tB&ARAcame into force:

42. (1) Subject to subsection (2), the competentstar must include a proposed
recovery strategy in the public registry within grear after the wildlife species is listed,

in the case of a wildlife species listed as an agdeed species, and within two years
after the species is listed, in the case of a if@ldipecies listed as a threatened species or
an extirpated species.

(2) With respect to wildlife species that are sgtio Schedule 1 on the day section 27
comes into force, the competent minister must ohela proposed recovery strategy in the
public registry within three years after that diamthe case of a wildlife species listed as
an endangered species, and within four years thia¢day, in the case of a wildlife
species listed as a threatened species or anartirgpecies.

So, for example with regard to endangered specesly listed species must have recovery
strategies posted in the public registry withinehryof listing whereas endangered species that
were listed when the Act came into force must haeevery strategies posted within 3 years of
the section coming into force which was June 33200

But with regard to newly listed species, as of Sejtter 28, 2006, only 23 recovery strategies
out of 133 that are due are posted onSARAregistryxx

Also, an additional 103 strategies are due in 2007 jndependent analysis of the implementation
of theSARAraises concern that future timelines will not béeced. This review, released in

July 2006, independently evaluated the federal gmwent’s progress on species at risk
programs, stating:

The evaluation found that Environment Canada iggling to meet the legislated
deadlines for recovery strategies for which theister of the Environment is the
competent Minister. Strategies due in January 220 not been posted on the Public



Registry at the time of preparing this report. &ilimes for recovery strategies due in
June and July 2006 are unlikely to be fully metegithe progress to date. Similarly,
Fisheries and Oceans Canada is facing challengesngéegislated deadlines for some
freshwater and aquatic species...In addition, boffadments express concerns that they
are falling even further behind with those straéegind management plans due in 2007
and later.” (Attached at Tabx3)

TheSARAdoes not permit delaying preparation of recovergtsgies. Accordingly, Canada is
systematically failing to enforce the recovery &gy provisions of th&ARAas set out in section
42.

B. Recovery planning requirements are not beinget

Unfortunately for those recovery strategies thatkaing prepared, Canada is failing to enforce
the SARA’scontent requirements for recovery strategies,gediping one the elements of the
SARAmMost key to recovery of species — protection dfaai habitat.

For example, as noted in the preamble ofSARA'the habitat of species at risk is key to their
conservation.” Section 2 defines “critical habitas$ “the habitat that is necessary for the suilviva
or recovery of a listed wildlife species and tlsaidientified as the species’ critical habitat ia th
recovery strategy or in an action plan for the st

As such, th&SARArecognizes that protecting critical habitat isiéical component (and perhaps
thecritical component) in recovering at-risk specist, because “critical habitat” is defined as
that “identified in the recovery strategy or actigan”, if a recovery strategy fails to identify
critical habitat, this habitat cannot be protect&den though th&€ ARArequires recovery
strategies to identify critical habitat, the Caradgovernment is failing to enforce this section of
the Act.

To explain, theSARArequires recovery strategies to address the thi@éte survival of the
species identified by COSEWIC, including any lokabitat, and to include:

(a) a description of the species and its needsdltamnsistent with information
provided by COSEWIC,;

(b) an identification of the threats to the surViehthe species and threats to its
habitat that is consistent with information provddey COSEWIC and a
description of the broad strategy to be taken thresk those threats;

(c) an identification of the species’ critical hihj to the extent possible, based
on the best available information, including thirmation provided by
COSEWIC, and examples of activities that are likelyesult in its destruction
(c.1) a schedule of studies to identify criticabtiat, where available information
is inadequate;

(d) a statement of the population and distributbjectives that will assist the
recovery and survival of the species, and a genesdription of the research and
management activities needed to meet those obgsctiv

(e) any other matters that are prescribed by thelagons;

(f) a statement about whether additional informatiorequired about the
species; and

(g) a statement of when one or more action plamslation to the recovery
strategy will be completexixii




As set out in s.41(1)(c), recovery plans must ifgwtitical habitat “to the extent possible, based
on the best information.” Because of the wordihg.41(1)(c), one would presume that critical
habitat will be identified unless it is scientifigagimpossible to do so. Unfortunately, however,
the government of Canada is failing to enforcestdd (1)(c) requirement to identify critical
habitat in recovery strategies with government agendeliberately withholding from identifying
critical habitat notwithstanding tf®ARAobligation to do so. This concern is again idésdifin

the 2006 Stratos Review of SARA implementation, sghrethe authors stated:

Core departments have made very limited, and kessanticipated progress in
identifying critical habitat through the recoveapning process...Policy considerations
are also a factor [in not identifying critical htdt]. Where provinces/territories are
leading recovery planning efforts, they reportlaatance to identify critical habitat on
non-federal lands until the supporting policy fravoek is clarifiedxxiii

These delays and challenges in identifying criticitat could have significant
repercussions on the progress made in implemetitengct and achieving its related
intended outcomes

As a result, to date, of the 23 recovery strategasted on th&ARAregistry, only 3 identify
critical habitat, and 5 partially identify critichhbitat. There is little certainty as to whethes t
prohibitions in theSARAapply where critical habitat has been identifietygartially. Moreover,
the 3 species where recovery plans identify clitieditat are located within protected areas
(Aurora Trout and Horsetail Spike-rush), or havarieted distribution (Barrens Willow).

Further, research into two of the plans indicabes where habitat was not identified, or only
partially identified, science for full identificath does exist but has not been incorporated imo th
strategy (see Submitters’ comments on Piping PlamdrSpotted Owl recovery strategies at tabs
4 and 5).

Therefore, the Submitters allege that Canadaliadaio enforce section 41 of tIBARAby
systematically deferring critical habitat ident#ton

Moreover, because critical habitat is not idendifithneSARAs prohibitions against harming
critical habitat cannot be enforced and the Agcttent to protect endangered or threatened species
by protecting their habitat is frustrated.

VI. FAILURE TO ENFORCE THE SARA NATIONALLY

Most Canadians believe that tBARAprotects endangered wildlife across Canada; howvasget

is currently enforced, this is not the case. WthileSARAoffers automatic protection only for
“federal” species —migratory birds and aquatic sge®r species that live on federal lands — the
remaining species, in fact the vast majority, ioyimces and territories are protectady if the
federal Minister of the Environment recommends getion. The Minister must do this in two
circumstances: (1) if “the laws of a province d¢ ‘fegfectively protect” species, their
residencesxiv or their critical habitatkxvor, (2) if a species faces imminent threat tolitvival

Or recoveryxxvi



These are known, respectively, as the “safety awed’the “emergency order” and this federal
ability to intervene where provinces do not prosgmcies is a critical part of tis\RAbecause

in most provinces, federal lands cover only a sinatition of the area. The Submitters allege,
however, that the federal government is failingmdorce these two provisions in tBARAIN the
provinces.

To be clear, as set out below, the Submitters alflegt while the “safety net” and the
“emergency order” provisions give the Minister lo¢ tEnvironmentliscretionto act to enforce
these provisions, as a matter of course in Candawendecision makers cannot exercise their
discretion so as to frustrate the intention of lddere, the Submitters allege that the Minister, in
refusing to exercise her jurisdiction, is abusieg tliscretion.

A. Failure to enforce the “safety net”

The SARAprohibitions against harming listed species air tiesidencexviido not apply on
provincial lands to listed wildlife species that arot aquatic species or species of birds that are
migratory birds protected by tiigratory Birds Convention Act, 19%Hereafter referred to as
“federal jurisdiction” species) unless the Govermo€ouncil makes an order that they apply “in
lands of a province that are not federal landeV/iii  Given that the majority of lands in Canada
are not under federal jurisdiction, the effectivenef the Act hinges on the “safety