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Introduction

L.

Under Article 14, the Secretariat of the Commission for Environmental Cooperation
(CEC) may consider a submission from any non-governmental organization or
person asserting that a Party to the North American Agreement on Environmental
Cooperation (NAAEC) “is failing to effectively enforce its environmental law.”
When the Secretariat determines that the requirements of Article 14(1) have been
met, it decides in accordance with Article 14(2) whether the submission merits a
response from the concerned Party. In light of the response provided by that Party,
the Secretariat may notify the Council that development of a factual record is
warranted, in accordance with Article 15. The Council may, by a two-thirds vote,
instruct the Secretariat to prepare a factual record. The final Factual Record is made
publicly available upon a two-thirds vote of the Council.

On 2 April 1997 the Sierra Legal Defence Fund and the Sierra Club Legal Defense
Fund (now Earthjustice) jointly filed a submission with the Secretariat, pursuant to
Article 14 of the NAAEC (the “Submitters’ April 1997 Submission™). The
Submission was filed on behalf of the following non-governmental organizations
from Canada and the United States: the BC Aboriginal Fisheries Commission, the
British Columbia Wildlife Federation, the Steelhead Society, the Trail Wildlife
Association, Trout Unlimited (Spokane Chapter), the Pacific Coast Federation of
Fishermen’s Associations, the Sierra Club (Washington, D.C.) and the Institute for
Fisheries Resources (collectively, the “Submitters”).

The Submitters allege that, inter alia, the Government of Canada (“Canada”) is
failing to effectively enforce s. 35(1) of the federal Fisheries Act against BC Hydro
and Power Authority (“BC Hydro”), and that this failure “permits and condones the
ongoing destruction of fish and fish habitat in B.C.... .” (Submitters’ April 1997
Submission, p. 2). Among other assertions, the Submitters claim that the fact that
Canada has “only laid two charges” against BC Hydro since 1990, “despite clear and
well documented evidence that Hydro’s operations have damaged fish habitat on
numerous occasions,” constitutes a failure to effectively enforce s. 35(1) of the
Fisheries Act. (Submitters’ April 1997 Submission, p. 1). Section 35(1) of the
Fisheries Act provides that: “No person shall carry on any work or undertaking that
results in the harmful alteration, disruption or destruction of fish habitat.”

BC Hydro is a Crown Corporation wholly owned by the government of the Province
of British Columbia which built, owns, maintains, and operates a system of
hydroelectric dams across the Province. (Submitters’ April 1997 Submission, p.1).

Canada submitted its response in July 1997 (hereinafter Canada’s July 1997
Response). In its response, Canada urged that the concept of “effective enforcement”
be interpreted broadly, not based solely on the level of prosecutions pursued for
alleged violations of s. 35(1) of the Fisheries Act. (Canada’s July 1997 Response, p.
2). Canada reviewed its wide variety of enforcement responses to the harm to fish
habitat caused by BC Hydro operations and asserted that the decision concerning



7.

whether a factual record should be developed should be made in light of this broad
array of responses. Canada submitted that its enforcement efforts constituted
enforcement of its environmental laws in full compliance with its obligations under
the NAAEC. (Canada’s July 1997 Response, p. 1).

The Secretariat notified the Council on 27 April 1998 that development of a factual
record was warranted. The Secretariat agreed with Canada that a broad definition of
enforcement is contemplated by the NAAEC. (Secretariat’s 27 April 1998
Notification to Council, p. 2). The Secretariat identified several gaps in information
concerning the nature of the Party’s enforcement activities and their effectiveness in
ensuring compliance with s. 35(1) of the Fisheries Act. In advising that a factual
record should be developed, the Notification stated as follows:

Additional information is required before an evaluation can be made that
Canada is effectively enforcing its environmental laws. It is
recommended that a factual record be developed in order to assemble
further factual information regarding the enforcement activity undertaken
by Canada and the effectiveness of that activity in ensuring compliance
with section 35(1) of the Fisheries Act. (Secretariat’s 27 April 1998
Notification to Council, p. 3. See also pp. 12-14).

In Council Resolution 98-07, the Council directed that the Secretariat prepare a
factual record. The Council Resolution provides as follows:

Instruction to the Secretariat of the Commission for Environmental
Cooperation on the Preparation of a Factual Record Regarding the
“Effective Enforcement of s. 35(1) of the Fisheries Act with respect to
certain hydro-electric installations in British Columbia, Canada
(SEM-97-001)”

THE COUNCIL:

SUPPORTIVE of the process provided for in Articles 14 and 15 of the
North American Agreement on Environmental Cooperation (NAAEC)
regarding submissions on enforcement matters and the preparation of
factual records;

CONSIDERING the submission filed on the above-mentioned matter by
the BC Aboriginal Fisheries Commission, British Columbia Wildlife
Federation, Trail Wildlife Association, Steelhead Society, Trout
Unlimited (Spokane Chapter), Sierra Club (U.S.), Pacific Coast
Federation of Fishermen’s Association and the Institute for Fisheries
Resources, represented by Sierra Legal Defence Fund and Sierra Club
Legal Defense Fund, and in light of the response provided by the
Government of Canada;

HAVING REVIEWED the recommendation from the Secretariat of 27
April 1998, to proceed with the development of a factual record;

HEREBY UNANIMOUSLY RESOLVES:



TO INSTRUCT the Secretariat to develop a factual record in accordance
with Article 15 of the NAAEC and the Guidelines for Submissions on
Enforcement Matters under Articles 14 and 15 of the North American
Agreement on Environmental Cooperation with respect to the submission
referred to in the title of this resolution;

TO DIRECT the Secretariat, in developing the factual record, to consider
whether the Party concerned “is failing to effectively enforce its
environmental law” since the entry into force of the NAAEC on 1
January 1994. In considering such an alleged failure to effectively
enforce, relevant facts that existed prior to 1 January 1994, may be
included in the factual record;

TO FURTHER DIRECT the Secretariat, in developing the factual
record, not to consider issues that are within the scope of the pending
judicial proceeding before the British Columbia Court of Appeal in R. v.
British Columbia Hydro and Power Authority, specifically those issues
relating to the BC Hydro facilities in the Bridge River hydroelectric
system, comprised of Lajoie, Terzaghi, and Seton dams and their
respective reservoirs.

8. Article 15 of the NAAEC identifies the types of information the Secretariat should
consider in preparing factual records. It provides as follows:

In preparing a factual record, the Secretariat shall consider any
information furnished by a Party and may consider any relevant
technical, scientific, or other information:

(a) that is publicly available;

(b) submitted by interested non-governmental organizations or persons;
(c) submitted by the Joint Public Advisory Committee (JPAC); or

(d) developed by the Secretariat or by independent experts.

Guideline 11.1 similarly requires that the Secretariat consider information furnished
by a Party and it authorizes the Secretariat to consider information from other
sources and to develop information on its own.

9. The Secretariat took several steps to solicit information from the Party (Canada) and
to obtain technical, scientific, and other information from interested non-
governmental organizations or persons and the JPAC. Among other efforts, the
Secretariat sought information from the public in general, and from four parties with
particular interest in, and expertise relating to, the Submission: the Party, the
Submitters, the Province of British Columbia, and BC Hydro. The Secretariat
provided specific notice to the JPAC of the instructions received from the Council
for the development of a draft factual record, and requested that JPAC submit any
relevant information. The Secretariat also developed information itself and obtained
information from an Expert Group it established. This Expert Group was comprised
of recognized experts on fish habitat issues, dam operations, and compliance and
enforcement. Section III.LA below summarizes the process the Secretariat used to
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11.

12.

13.

develop information and provides additional information concerning the Expert
Group.

Guideline 12.1 provides that draft and final factual records will contain four types of
information:

12.1 Draft and final factual records prepared by the Secretariat will
contain:

(a) a summary of the submission that initiated the process;
(b) a summary of the response, if any, provided by the concerned Party;
(c) a summary of any other relevant factual information; and

(d) the facts presented by the Secretariat with respect to the matters
raised in the submission.

The remainder of this Factual Record provides these types of information. Section I
provides a summary of the Submission. Section II provides a summary of the
Response. Section III provides a summary of other relevant factual information and
the facts presented by the Secretariat with respect to the matters raised in the
Submission. In particular, this section contains two parts. It first summarizes the
process the Secretariat used to develop information. It then includes information
that was publicly available, submitted by interested parties, or developed by the
Secretariat or by independent experts.

A Summary of the Submission'

The Submitters’ April 1997 Submission (the “Submission”) states that s. 35(1) and s.
40(1) of the federal Fisheries Act “make it an offence to carry on any work that
results in the harmful alteration of fish habitat.” (Submitters’ April 1997 Submission,
p. 1). As noted above, s. 35(1) of the Fisheries Act provides that: “No person shall
carry on any work or undertaking that results in the harmful alteration, disruption or
destruction of fish habitat.” Section 40(1) makes a contravention of s. 35(1) an
offence punishable on summary conviction or an indictable offence.

The Submission notes that s. 35(2) of the Fisheries Act creates an exception to s.
35(1) by permitting the alteration, disruption or destruction of fish habitat by any
means authorized by the Minister of Fisheries and Oceans (the “Minister”) or under
regulations made under the Act. (Submitters’ April 1997 Submission, p. 9).

The Submission asserts that BC Hydro has “consistently and routinely violated
[federal Fisheries Act] section 35(1),” and that the regular operation of its dams

! While the Submission raises a variety of issues, the Secretariat’s 27 April 1998 Notification to Council indicated that
a factual record was appropriate “only in respect of the alleged failure to effectively enforce section 35 of the Fisheries
Act.” (Secretariat’s 27 April 1998 Notification to Council, p. 3). Council’s direction in Resolution 98-07 is consistent
with this Notification. As a result, the Factual Record focuses only on this assertion in the Submission.
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15.

“causes consistent and substantial damage to fish and fish habitat.” (Submitters’
April 1997 Submission, p.1). The Submission further asserts that “[t]he Minister has
not issued any authorizations pursuant to s. 35(2)... that permit Hydro to damage
fish habitat, nor are there any regulations under the Act that exempt Hydro from
complying with s.35(1).” (Submitters’ April 1997 Submission, p. 9). Other
statements in the Submission asserting that BC Hydro operations harm fish habitat
include the following: “[h]ydro-electric dams operated by Hydro play a significant
role in the alteration and destruction of fish habitat” and “Hydro’s operations result
in significant damage to, and degradation of, fish habitat on a repeated and consistent
basis.” (Submitters’ April 1997 Submission, pp. 3, 9).

The Submission asserts that many fish stocks in British Columbia have already gone
extinct, and that an even greater number of stocks are at risk of extinction. The
Submission cites hydropower development as one of the primary factors contributing
to these declines. (Submitters’ April 1997 Submission, p. 2). The Submission further
asserts that there are significant costs to such declines:

The extinction of fish stocks is an irreversible loss. Each stock possesses
unique genetic information that determines the timing of its spawning
runs, and that also dictates the stock’s return to its original spawning bed.
That genetic information is lost when a stock becomes extinct.
(Submitters’ April 1997 Submission, p. 2).

The Submission claims that the loss of fish habitat and fisheries populations have
harmed human populations as well:

The decline in the fisheries has had a significant impact on communities
and individuals which depend on fisheries for their livelihoods and
cultural identities. First Nations, who enjoy a constitutionally protected
aboriginal right to fish, and fisheries dependent communities up and
down the coast have faced the severe decline, or loss, of a traditional
livelihood. The harmful alteration of fish habitat has reduced recreational
fishing opportunities, and threatens the livelihoods of people working in
the recreational fishing industry. (Submitters’ April 1997 Submission,

pp- 2-3).
The Submission asserts that BC Hydro dams harm fish habitat in at least seven ways:

e “Reduced Flows,”

¢ “Rapid Flow Fluctuation,”

¢ “Inadequate Flushing Flows,”

e “Altered Water Quality,”

e “Entrainment,”

¢ “Flow Diversion,” and

e “Reservoir Drawdown.” (Submitters’ April 1997 Submission, pp. 3—4).
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18.

19.

These harmful impacts sometimes caused by hydroelectric operations are
discussed in more detail below.

The Submission lists six specific instances in which it asserts that BC Hydro’s
operations’ “harming fish and fish habitat are well known to both Hydro and
government agencies.” (Submitters’ April 1997 Submission, p. 5). These instances
involve Keenleyside Dam/Norns Creek fan, Cranberry Creek, Revelstoke Dam,
Cheakamus River, Shuswap Falls Project, and Downton Lake. (Submitters’ April
1997 Submission, p. 5). Several of these situations are discussed in more detail in the
Expert Group Report, attached as Appendix 8.

The Submission indicates that these six specific incidents “illustrate the nature and
extent of the damage to fish and fish habitat caused by Hydro’s operations across the
Province.” (Submitters’ April 1997 Submission, p. 6). In Appendix A, the
Submission provides a “comprehensive review” of the alleged impact of Hydro’s
operations at each of 33 facilities. (Submitters’ April 1997 Submission, Appendix
A).

The Submission asserts that “[BC] Hydro itself has concluded that many of its
projects violate the Fisheries Act” because various impacts of BC Hydro’s operations
harm fish habitat, such as inadequate instream flows, rapid fluctuation of flows,
entrainment of fish, passing fish over spillways, and operation of reservoirs.
(Submitters’ April 1997 Submission, p. 6).

The Submission asserts that Canada, in particular its Department of Fisheries and
Oceans (“DFO”), the federal department responsible for the administration of the
Fisheries Act, is aware of violations of the Fisheries Act, and “has received
frequent correspondence from various Submitting Parties identifying both general
concerns regarding the impact of hydropower production on fish habitat, and
specific evidence that Hydro has contravened s. 35(1).” (Submitters’ April 1997
Submission, pp. 9-10).

The Submission alleges that the Party has failed to effectively enforce the Fisheries
Act. It states: “DFO... has failed, and continues to fail, to enforce s. 35(1) against
Hydro.” (Submitters’ April 1997 Submission, p. 10). In particular, it asserts that
DFO has “only laid two isolated charges... against [BC] Hydro since 1990, despite
clear and well documented evidence that Hydro’s operations have damaged fish
habitat on numerous occasions.” (Submitters’ April 1997 Submission, p. 1). The
Submitters conclude that “[t]his submission provides clear evidence that the Federal
Government is failing to enforce s. 35(1).” The Submission states that:

In light of... the clear evidence of a decline in fish populations and
habitat, this enforcement record reveals a consistent failure by the
Federal Government to effectively enforce s. 35(1) against [BC]
Hydro... . (Submitters’ April 1997 Submission, p. 10).
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II.

22.

23.

24.

The Submitters assert that “[t]he Federal Government has enforced s. 35(1) against
other individuals whose actions have caused single incidents of damage that pale in
comparison to that caused by [BC] Hydro throughout B.C. on an ongoing basis.”
(Submitters’ April 1997 Submission, p. 13). They further assert that “[w]hile the
Federal Government therefore appears willing to enforce s. 35(1) against some
individuals, its failure to enforce that section against Hydro amounts to an effective
exemption of Hydro from compliance with the law.” (Submitters’ April 1997
Submission, p. 13).

The Submitters claim that licenses issued to BC Hydro under the British Columbia
Water Act have not been effective in preventing harm to habitat or violations of
Fisheries Act s. 35(1). Specifically, they assert that “less than 7% of those [British
Columbia Water Act] licenses contain any measures to protect the environment... .”
(Submitters’ April 1997 Submission, p. 6). They also assert that BC Hydro has
“frequently violated the terms of some of its water licenses.” (Submitters” April 1997
Submission, p. 6).

A Summary of the Canadian Response

In Canada’s July 1997 Response (the “Response’), Canada states that it is effectively
enforcing its environmental laws. (Canada’s July 1997 Response, pp. 2, 13).

Canada asserts that the concept of effective enforcement under the NAAEC is broad.
It states that “Article 5 of the NAAEC recognizes that enforcement encompasses
actions broader than just prosecution and provides a non-exhaustive list of
appropriate enforcement actions.” (Canada’s July 1997 Response, pp. 2, 13). Canada
claims that the Submitters’ definition of effective enforcement is too limited in that it
“equates enforcement directly with legal and judicial sanctions.” (Canada’s July
1997 Response, p. 2, 13). It further asserts that the Submission “fails to appreciate
the comprehensive approach recognized in Article 5 and followed by Canada.”
(Canada’s July 1997 Response, pp. 2, 13).

Canada indicates that it “has determined that a range of compliance activities, from
voluntary compliance and compliance agreements to legal and judicial sanctions, are
the most productive in terms of providing for the long-term protection of the
environment with respect to fish and fish habitat.” (Canada’s July 1997 Response, p.
2). Canada offers its perspective on the relative effectiveness of different compliance
approaches as follows:

In any regulatory regime, compliance and enforcement are comprised of
a series of measures which can range from voluntary compliance to legal
and judicial sanctions. Voluntary compliance and compliance agreements
and undertakings are deemed by Canada to be the most productive in
terms of providing for long-term protection of the environment with
respect to fish and fish habitat. The compliance methods being employed
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26.

27.

by Canada in British Columbia recognize the integrated and complex
nature of the BCH system and of the related fish and fish habitat issues.
(Canada’s July 1997 Response, p. 14).

Canada states:

As a result of this approach, a clear record of ongoing cooperative,
comprehensive, and productive studies and projects to enhance fisheries
is evident... The reports and studies [generated by Canada, the Province
of British Columbia, and BC Hydro] highlight a number of complex
issues which these parties are intent upon resolving. To the extent that
they lead to solutions through cooperation, voluntary compliance,
negotiation, publicity and persuasion, more compelling enforcement is
often unnecessary. (Canada’s July 1997 Response, p. 2).

Canada describes its future plans with respect to use of different compliance
promotion strategies as follows:

Canada intends to continue to pursue... cooperative solutions with B.C.
and BCH, and to use prosecutions judiciously. (Canada’s July 1997
Response, p. 15).

Canada indicates that “[m]ore compelling enforcement options are available, such as
authorizing terms and conditions, flow opinions, administrative orders, and
ultimately prosecutions, and indeed Canada has made use of these more compelling
instruments when required, as illustrated in Table 1.” (Canada’s July 1997 Response,
p. 15. The table referenced is reproduced in paragraph 27 below).

With respect to use of such more compelling options, Canada states:

Canada does not hesitate to utilize the full power of its laws to protect
fish and fish habitat, where the exercise of these powers is deemed by
Canada to be the appropriate response. Canada’s use of more compelling
enforcement options is evident and contributes to a history of significant
enforcement activity under the Fisheries Act. (Canada’s July 1997
Response, p. 2. See also p. 15).

Canada asserts:

Enforcement through prosecutions is a last resort after cooperation and
persuasion have failed. Immediate and widespread use of prosecution
would be ineffective and counterproductive. Prosecutions can be
destructive of cooperative relations and wasteful of limited resources that
might better be used to produce solutions. (Canada’s July 1997
Response, p. 15).

As part of its Response, Canada includes a table entitled “Orders and authorizations
Issued to BC Hydro since 1990.” (Canada’s July 1997 Response, pp.16—17, Table 1).



This table, reproduced below, lists two types of authorizations, those issued under
Fisheries Act s. 35(2) and those issued under Fisheries Act s. 32. Section 35(2)
authorizations authorize harmful alteration, disruption, or destruction of fish habitat.
Section 32 authorizations authorize destruction of fish. The Table also lists s. 22(3)
minimum flow orders. (Canada’s July 1997 Response, pp. 16, 17).

Table 1: Orders and authorizations Issued to BC Hydro since 1990 [TAB 37]

Ss. 35(2) authorizations: harmful alteration, disruption or destruction of fish habitat
S. 32 authorizations: destruction of fish
Ss. 22(3) orders: minimum flow orders

HABITAT MANAGEMENT UNIT, FRASER RIVER DIVISION, NEW WESTMINSTER

Ss. 22(3) Order:

May 2, 1997: Letter from Al Lill, (DFO, A/RDG) to Michael Costello (BCH, President and CEO)
regarding Fisheries Act flow order on the Cheakamus River (Daisy Lake Dam). DFO issues an order to
BCH pursuant to s. 22(3) of the Fisheries Act for the release of water from the Daisy Lake Dam into the
Cheakamus River equal to a minimum of 45 percent of the previous days inflow, into Daisy Lake, with a
minimum daily flow of 5 cms released from Daisy Lake Reservoir.

MID-FRASER HABITAT MANAGEMENT UNIT, FRASER RIVER DIVISION, KAMLOOPS
Ss. 35(2) Authorization:

March 18, 1993: Letter from Heather Stalberg (DFO, Kamloops) to Paul Higgins (BCH, Burnaby)
regarding dredging Wilsey Dam forebay, Shuswap River.

September 12, 1993: Letter from Byril Kurtz (DFO, Salmon Arm) to Jim Scouras (BCH, Burnaby)
regarding replacement of penstock #2 in Wilsey Dam, Shuswap River.

October 29, 1993: Letter from Heather Stalberg (DFO) to Jim Scouras (BCH, Burnaby) regarding dredging
Wilsey Dam forebay, Shuswap River.

EASTERN B.C. UNIT, HABITAT MANAGEMENT, VANCOUVER
Ss. 35(2) and 32 Authorizations:

March 28, 1994: Letter from Gordon Ennis (DFO, Chief, Eastern B.C. Unit) to Hugh Smith and Paul
Adams (BCH, Burnaby) regarding ss. 35(2) Fisheries Act authorization for Norns Creek Fan (pilot
recontouring plan discharge reductions from Hugh Keenleyside Dam). DFO authorizes under ss. 35(2) the
alteration of habitat in order to provide more abundant spawning habitat for rainbow trout downstream of
Hugh Keenleyside Dam.

December 23, 1994: Letter from Gordon Ennis (DFO) to Hugh Smith and Paul Adams (BCH, Burnaby)
regarding Columbia River flows/levels. DFO authorizes under ss. 35(2) a flow decrease to 44,000 cfs
below Hugh Keenleyside Dam contingent on monitoring and funding of a remedial measures program to
offset the impacts caused by dewatering of whitefish eggs.

December 30, 1994: Letter from Gordon Ennis (DFO) to Hugh Smith and Paul Adams (BCH, Burnaby)
regarding Columbia River flows/levels DFO provides notification to BCH that their stated intent to reduce
the flow from 44,000 cfs (above) to 32,000 cfs at Hugh Keenleyside Dam on December 31, 1994 will not
be authorized except under strict conditions, and alerted BCH to possible prosecutions under the Fisheries
Act. Flow was reduced and whitefish eggs dewatered and killed. A legal investigation was initiated by the
province (MELP); however, no charges were laid.

November 30, 1995: Letter from Gordon Ennis (DFO) to Paul Adams (BCH, Burnaby) regarding Columbia




River flow/levels. DFO authorizes under ss. 35(2) a flow reduction to 10,000 cfs for emergency flood
control purposes. This was contingent on monitoring and was effective until December 7, 1995.

February 13, 1996: Letter from Gordon Ennis (DFO) to Paul Adams (BCH, Burnaby) regarding Columbia
River flow/levels. DFO authorizes a critical dewatering of fish habitat caused by a flow reduction of 15,000
cfs for emergency flood control purposes. This was contingent on mitigation and monitoring, and was
effective until February 12, 1996. DFO also requested voluntary action to “alleviate impacts and/or survey
brood year juvenile strength [of mountain whitefish]”.

December 2, 1996: Letter from Gordon Ennis (DFO) to Walter Udell and Paul Adams (BCH, Burnaby)
regarding authorizations pursuant to ss. 35(2) and 32 of the Fisheries Actfor Seven Mile Unit 4 Project.
DFO authorizes works at Seven Mile relating to the installation and operation of a fourth turbine (Unit 4).
Authorization conditions included removal of migration barriers, habitat enhancement for rainbow trout
and bull trout at adjacent watercourses, monitoring activities and flow releases for the support of fish.

Ss. 22(3) Order:

February 9, 1995: Letter from Louis Tousignant (DFO, RDG) to John Sheehan (BCH, President and CEO)
regarding Fisheries Actflow order on the Columbia River. On February 9, 1995, DFO receives notification
from BCH that they had decided, without authorization, to lower flows in the Columbia River from the
Hugh Keenleyside Dam from 24,000 cfs to 18,000 cfs. DFO was of the opinion that this reduction in flow
would not protect the eggs of kokanee salmon, mountain whitefish, and rainbow trout that were present in
the Columbia River. DFO therefore ordered, pursuant to ss. 22(3) of the Fisheries Act, an increase of
discharge of water from Hugh Keenleyside Dam to 24,000 cfs.

May 5, 1995: Letter from Paul Adams (BCH, Burnaby) to Gordon Ennis (DFO) regarding BCH remedial
works. BCH confirms their commitment to compensation for the February, 1995 flow reduction.

October 25, 1995: Letter from Brian Tobin to Glen Clark which includes background information leading
to the flow order; replies to the BC position (including the statement... “We do not accept that the
[Columbia River] Treaty provides BC Hydro immunity from the environmental provisions of the Canadian
legislation”); and states Brian Tobin’s belief that DFO has the constitutional and legislative responsibility
to protect the fisheries resource tempered by the Department’s “...desire to work cooperatively with BC
Hydro and key provincial agencies in ensuring the conservation and protection of our fisheries.”

Letter to BC Hydro Requesting Flows:

March 18, 1993: Letter (double registered) from Gordon Ennis (DFO) to Gary Young (BCH, System
Control Centre) regarding flows necessary to protect Norns Fan spawners. The letter states that: (1) DFO
field staff observed dewatered redds March 18, 1993; (2) DFO does not approve or support any flow
regime from Hugh Keenleyside Dam that impacts spawning habitat or threatens the safety of ova; and, (3)
BCH is to submit to DFO a flow proposal to address spawning and incubation requirements and a
mitigation plan to protect existing redds and/or ova.

S. 32 CHARGES:
Since 1990 there have been a total of 7 agencies/corporations charged (total of 10 counts) under s. 32 of the
Fisheries Act. BCH was charged twice with a total of 5 counts.

28. Canada identifies a total of five “[e]nforcement and [c]ompliance [s]trategies” in
addition to prosecutions: 1) New Projects, 2) Emergency Operations, 3) Regional
Technical Committees, 4) Water Use Planning Initiative, and 5) Water Quality
Guidelines. (Canada’s July 1997 Response, pp. 18-21). These five strategies are
summarized in paragraphs 29-33 below.
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29.

30.

31.

32.

New Projects. Canada describes its strategy for new projects, also referred to as “new
and changing operations,” as involving three main features: 1) “thorough
assessment” of such projects pursuant to the habitat protection provisions of the
Fisheries Act, the Canadian Environmental Assessment Act (CEAA), the DFO
Policy for the Management of Fish Habitat, and the DFO Habitat Conservation and
Protection Guidelines; 2) requiring the proponent to submit mitigation,
compensation, and monitoring plans; and 3) when Fisheries Act and CEAA
responsibilities are satisfactorily addressed, issuance of ss. 32 and 35(2)
authorizations as appropriate. (Canada’s July 1997 Response, p. 18). Canada’s
approach to new projects is discussed in more detail in Section I11.B.3.4 below.

Emergency Operations. Canada describes its approach to emergency situations as
involving four features: 1) Canada applies s. 7(1)(c) of the CEAA and issues as
appropriate Fisheries Act s. 22 flow orders or s. 35(2) authorizations to deal with any
harmful alteration, disruption or destruction of fish habitat; 2) it negotiates mitigation
and compensation measures to the extent possible, considering the situation; 3) it
usually requires monitoring to document any impacts and the effectiveness of
mitigation; and 4) once the emergency is over, Canada “requests the proponent to
develop appropriate mitigation procedures and compensation measures to the
satisfaction of DFO in anticipation of a similar future emergency.” (Canada’s July
1997 Response, p. 18). Canada’s approach to emergencies is discussed in more detail
in Section II1.B.3.5 below.

Regional Technical Committees. Canada describes Regional Technical Committees
(RTCs) as an outgrowth of an umbrella committee established in 1988 by the BC
Ministry of Environment Lands and Parks (MELP), BC Hydro, and Canada to look
at fish and hydroelectric issues. (Canada’s July 1997 Response, p. 18). Canada
indicates that a Steering Committee was formed to deal with policy level issues, and
RTCs were created to address technical issues. Canada advises that the RTCs were
“tasked primarily with identifying existing fisheries concerns and reviewing
mitigation and enhancement options at existing hydro facilities in relation to the
Electric System Operation[s] Review.” (Canada’s July 1997 Response, p. 19).
Canada reports that it is

presently working with provincial water licensing authorities in the
review of B.C. Provincial water licenses for hydroelectric projects that
were issued mostly during the 1960s and the informal agreement on the
lower Campbell River to determine if these provincial licenses
adequately address the existing requirements for fish protection.
(Canada’s July 1997 Response, p. 19).

Canada’s participation in these committees is discussed in more detail in Section
[11.B.3.6 below.

Water Use Planning (WUP) Initiative. Canada identifies the Water Use Planning
(WUP) initiative as a fourth compliance and enforcement strategy. The Province of
British Columbia launched the WUP initiative in November 1996, to “deal with the
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fish and other non-power issues at all the hydroelectric facilities, where the priority
issue is fish.” (Canada’s July 1997 Response, p. 20). Canada describes the process as
follows:

The process will involve a review of the BCH water licenses, and the
development of water use plans for each of the facilities. The plans will
likely mean, where required, reallocation of water for fish and mitigative
measures (e.g., habitat restoration, etc.), to resolve the long-standing fish
impact issues. The plans will also result in changes to the water licenses,
and changes to the hydro facility System Operating Orders (Canada’s
July 1997 Response, p. 20).

Canada explains that the WUP process came about for three reasons:

1. The Electric System Operation[s] Review undertaken by BCH, and
the provincial response to the Review, that the fish issues had not
been adequately addressed.

2. The findings of the Ward review indicated that some operations may
not be in compliance with the terms of their licenses. [...]

3. Public concern over high profile habitat impacts, e.g. the loss of
spawning gravel habitat in Campbell River[;] forced spills; the
Downton Lake deep drawdown; and the draft Alouette and Campbell
River Water Use Plans. (Canada’s July 1997 Response, p. 20).

Canada provides the following information concerning the timetable for
implementation of the WUP initiative:

When the WUP was announced in November 1996, ten hydroelectric
developments were identified as first priorities for review over the
following three years: Cheakamus, Campbell, Bridge, Stave, Shuswap,
Puntledge, Buntzen, Ash, Jordan, and Walter Hardman. At the same
time, B.C. announced that all of BCH’s 34 facilities would be reviewed
over the next five years leading to new water use plans and revisions to
the water licenses. (Canada’s July 1997 Response, p. 20).

Canada indicates that a Guideline document “is being prepared... to give some
direction in preparing water use plans.” (Canada’s July 1997 Response, p. 20). As
discussed below, such a document was issued in February 1999. Canada’s approach
to the WUP initiative is discussed in more detail in Section II1.B.3.2 below.

Water Quality Guidelines. Water Quality Guidelines are the fifth compliance and
enforcement strategy Canada identifies in its Response. Canada indicates that it “has
been working on the development of Water Quality Guidelines” in partnership with
the Province. (Canada’s July 1997 Response, p. 21). More specifically, Canada
indicates that it is working on the development and implementation of the BC Water
Quality Guideline for Dissolved Gas Supersaturating, and that this guideline is ready
for imminent publication. (Canada’s July 1997 Response, p. 21). Additional
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information concerning Water Quality Guidelines is provided in Section III1.B.3.7
below.

As noted above, the Submission provides information on seven types of harmful
impacts that hydroelectric operations may have on fish habitat. These seven types of
impacts, again, are as follows:

e “Reduced Flows,”

¢ “Rapid Flow Fluctuation,”

¢ “Inadequate Flushing Flows,”

e “Altered Water Quality,”

e “Entrainment,”

e “Flow Diversion,” and

e “Reservoir Drawdown.” (Submitters’ April 1997 Submission, pp. 3—4).

In response to the information contained in the Submission, Canada provides
information on each of the seven impacts that hydro operations may have on fish
habitat, including Canada’s perspective on these impacts. (Canada’s July 1997
Response, pp. 23-25).

Canada makes three overall statements. First, it asserts that each of the seven types
of harm that dams may cause to fish habitat “ha[s] the possibility of resulting in
HADD [harmful alteration, disruption or destruction] of fish habitat depending
upon the particular situation and circumstance, however that is not to say that any
one of the installations is actually producing any or all of the aforementioned
[seven] impacts.” Second, it states that “[t]he purpose of the Water Use Planning
Process is to investigate impacts at each facility and develop proposals for
operational changes that take into consideration the system wide effects of facility
specific changes.” Third, it indicates “[w]here impacts are currently understood, or
clearly demonstrated, a range of activities have been undertaken to try to mitigate
the impacts.” (Canada’s July 1997 Response, p. 22).

Canada then addresses each of these seven impacts in detail:

1. Submitted: Reduced Flows: A reduction in the flow released
downstream of a facility can result in decreased habitat quantity due to a
reduction in stream volume and total wetted area in the stream. Reduced
flows may also cause a change in stream temperature, depending on the
depth of outflow to the reservoir thermocline and the exchange rate in
the river.

Canada’s Response:

Reduced Flows: The Submitters’ statements are, as far as they go,
correct. However, Canada, B.C., and BCH are also considering other
possible impacts of reduced flows including:

13



a) less flushing of fines from downstream gravels;

b) reduced velocities for smolt downstream migration;

¢) magnified surface and substrate ice build-up;

d) altered suitability of velocities and depths for spawning; and
e) less waste dilution.

It should be noted however, that in certain circumstances, reduced flows
can provide some benefits, e.g. improved over winter survival and early
fry rearing under stabilized flows.

2. Submitted: Rapid Flow Fluctuation: The rate of change of flow
through a dam is known as the ramping rate. A ramping rate that is too
high during flow increase may displace fish from favored habitats, while
a rapid decrease in flows can leave fish and benthic invertebrates (food
sources) out of water or trapped in isolated pools. Rapid changes in flow
can also disrupt fish spawning activity.

Canada’s Response:

High ramping rates do not necessarily cause a HADD of fish habitat as
channel geometry and fish utilization dictate the amount of habitat
affected. For example, the Revelstoke Dam has one of the highest
ramping rates in the province, but the trapezoidal channel shape, habitat
characteristics, and predominance of adult fish over juveniles and eggs
suggest that the ramping does not cause a HADD. A mitigated ramping
rate alleviates some stranding concerns, and these are adopted for certain
BCH operations. For example, during the 1996 spill at GM Shrum on the
Peace River, salvage efforts found only a limited number of fish stranded
after ramping rates were held to 10 cm/hr, as measured by the stage
downstream. However, flow fluctuations, regardless of rate of change,
may give rise to egg desiccation in dewatered spawning areas.

3. Submitted: Inadequate Flushing Flows: Inadequate flushing flows can
reduce productivity by permitting sediment buildup. At higher
discharges, a river reconditions its natural channel, and flushes out
accumulated sediment. The limited and regulated flow regimes at many
of Hydro’s dams do not incorporate flushing flows.

Canada’s Response:

Inadequate Flushing Flows: As above for “reduced flows”, this problem
can create a HADD. In rivers such as the Columbia River, that have
relatively little sediment input, frequent high flows and lack of flushing
flows are not seen to be a problem. Where problems are created,
compensation may be possible by loosening the substrate through the use
of scarification. BCH is conducting a pilot scarification project which
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may partially compensate for sediment accumulation and substrate
armoring.

4. Submitted: Altered Water Quality: When water is impounded, water
temperature, dissolved oxygen content, total gas pressure, sediment and
nutrient levels, pH and dissolved metal concentrations can all change.
Aquatic organisms that depend on physical water parameters, including
both fish and the species they feed on, can be adversely affected by these
changes in water quality.

Canada’s Response:

Altered Water Quality: The submitters’ arguments are generally valid.
Not all of the concerns apply to all facilities, but many probably occur in
some form at some facilities. DFO is participating in the management of
some of these concerns. For example, DFO, together with B.C., BCH,
and Cominco, are participating in a TGP reduction exercise by
examining TGP production of spillways, ports, and turbines at various
dams, and determining which configurations generate the least TGP. A
TGP model, similar to one developed for Bonneville Power
Administration, is being developed for operations on the Canadian
portion of the Columbia River.

5. Submitted: Entrainment: Fish that inhabit waters in the proximity of
power intakes or spillways run the risk of being drawn into turbines or
over spillways. For fish that become entrained in turbines, mortality or
severe wounding may result from contact with rudder blades. In
addition, death may result from the sudden water pressure drop as water
passes through the turbine, which can result in impacts similar to those
of gas bubble disease.

Canada’s Response:

Entrainment: Entrainment can be a problem at dams. Mitigation in the
form of fish screens or other fish avoidance devices can be prohibitively
expensive. However, sometimes operational changes, such as voluntary
measures taken at the WAC Bennett Dam, can reduce entrainment
problems. Strictly speaking this is not a HADD and therefore not subject
to regulation under Subsection 35 (1) of the Fisheries Act. The impact in
this case is directly on the fish itself and not its habitat.

6. Submitted: Flow Diversion: Diversion of water from one stream for
use in power generation in another basin can cause the harmful lowering
of flows and interfere in the ability of fish to identify and return to home
streams when spawning.

Canada’s Response:
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36.

Flow Diversion: The flow diversion concerns centre on the small power
projects on the lower mainland and Vancouver Island. These will be
subjected to the WUP process. There are no transbasin water diversions
in Eastern B.C. from BCH operations, though subbasin water diversions
occur at two small hydroelectric operations, Walter Hardman/Cranberry
Creek and Whatshan Dam, dewatering portions of the stream bed.

7. Submitted: Reservoir Drawdown: Drawdown of a storage reservoir
typically reduces productivity in the shallow, littoral areas of the lake by
periodically drying out these areas. This results in mortality of aquatic
vegetation and bottom-dwelling organisms that comprise the aquatic
food chain. In lakes with fish species that spawn along the shorelines,
reservoir drawdown may either prevent spawning or result in the
stranding of eggs depending on the extent and timing of the drawdown.
Many fish species depend on tributary habitat for spawning and/or
rearing, and decreased lake levels may inhibit tributary access for these
species. Finally, reservoir drawdown may reduce water quality due to
wave-induced mobilization of sediment in the drawdown zone.

Canada’s Response:

Reservoir Drawdown: The submitters’ arguments are generally valid.
DFO, B.C., and BCH are also considering whether continual reservoir
level fluctuation can result in stranding of fish, preclusion of littoral
vegetation development, reduced invertebrate production, and shoreline
sloughing from wave wash and associated sediment release. (Canada’s
July 1997 Response, pp. 23-25).

Canada provides information on each of the 39 specific incidents of harm to fish
habitat in violation of s. 35(1) alleged in the Submission. (Canada’s July 1997
Response, pp. 25-58). Information on several of these incidents is discussed in some
detail in the Expert Group Report, attached as Appendix 8.

Canada summarizes the federal/provincial relationship on the administration of the
Fisheries Act. (Canada’s July 1997 Response, p. 6). Canada notes that it is a federal
state. It indicates that the Constitution Act, 1867 sets out the responsibilities of the
federal and provincial governments. It further indicates there is “shared legislative
jurisdiction” between these two levels of government “with respect to laws in
relation to environmental matters.” In particular, Canada reports that BC Hydro
“generally falls within provincial jurisdiction, but is subject to federal legislation of
general application such as the Fisheries Act.”” (Canada’s July 1997 Response, p. 6).

Canada advises that either the federal or the provincial level of government may
carry out compliance activities related to protection of fish habitat. Canada
describes the respective authorities and responsibilities of these two levels of
government:
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Compliance activities related to protection of fish habitat can be carried
out by either the provincial or federal level of government. In the case of
B.C., provincial compliance activity may be carried out under provincial
legislation or under powers exercised by the province under the federal
Fisheries Act. Federal compliance activity is rooted in the constitutional
responsibility for fisheries and is expressed through the Fisheries Act.
Collectively these compliance activities are identified as “enforcement”
under Article 5 of the NAAEC. (Canada’s July 1997 Response, p. 6).

Canada highlights the importance of a cooperative relationship between provincial
and federal authorities in protecting fish habitat and promoting compliance with
relevant legal requirements, stating:

In B.C., anadromous and marine species and their habitats are managed
by Canada, while B.C. exercises responsibility for managing freshwater
species. B.C. also undertakes certain activities with respect to
management of freshwater habitats, although Canada retains
responsibility for administering the habitat protection provisions of the
Fisheries Act. The result is a complex administrative environment where
cooperation, common goals, and good faith are essential. (Canada’s July
1997 Response, p. 7).

Canada indicates that while there is a partnership between the Province and the
federal government, Canada remains ultimately responsible for administering the
habitat protection provisions of the Fisheries Act. (Canada’s July 1997 Response,

p. 7).

Canada describes the BC Hydro system as an “integrated operating system, requiring
complex coordination.” (Canada’s July 1997 Response, p. 8). It notes that this “huge
system” is inter-provincial and international in scope. It further notes that the BC
Hydro facilities were built mostly in the 1960s and predate the 1977 enactment of the
Habitat Protection provisions of the Fisheries Act and the entry into force of the
NAAEC in 1994. (Canada’s July 1997 Response, p. 8; 11 May 2000 Comments of
Canada, Appendix 10). Canada summarizes the challenge posed by the size and
complexity of the system to Canada’s fulfilling its responsibility under the Fisheries
Act to protect fish habitat:

In general, it is difficult to institute changes to instantly promote or
protect any one of many competing interests or values served by the
system and jurisdictions. However, despite this overlay of complexity,
Canada does not hesitate to utilize the full power of its laws to protect
fish and fish habitat where the exercise of these powers is deemed by
Canada to be the appropriate response. (Canada’s July 1997 Response, p.
8).
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I11.

A Summary of Other Relevant Information, And Facts Presented
by the Secretariat’

A. An Overview of the Process Used to Solicit and Develop
Information

38.

39.

The Submission presents a particularly challenging context in which to obtain
information relating to whether a Party is failing to effectively enforce its
environmental laws.’ It involves a substantial number of hydroelectric operations,
located in different parts of the Province of British Columbia. (Appendix 7 contains a
map of the BC Hydro System). The Submitters claim that these hydroelectric
operations are harming fish habitat, and thereby violating Canadian environmental
law, in several different ways (reduced flows, rapid flow fluctuation, flow diversion,
etc.). In reply, Canada has identified a wide array of responses to the operations’
alleged violations of the Fisheries Act.

The Secretariat retained the services of Stephen Owen, Lam Professor of Law &
Public Policy at the University of Victoria, to assist it in developing a process for
obtaining information in light of this complicated context. Professor Owen had
developed an understanding of the citizen submission process through his
designation by Canada as a ‘“senior environmental expert” to serve on the
Independent Review Committee (IRC) that conducted a four-year review of the
operation and effectiveness of the CEC. (Council Resolution 97-06). Professor Owen
is widely recognized for his expertise on process design. He has held a series of high
level positions in British Columbia. A brief summary of Professor Owen’s
background, taken from the IRC report, is provided below:

Stephen Owen is the Lam Professor of Law and Public Policy and the
Director of the Institute for Dispute Resolution at the University of
Victoria. He is also a Commissioner of the Law Commission of Canada.
Professor Owen has previously been the Deputy Attorney General,
Commissioner of Resources and Environment, Ombudsman, and
Executive Director of the Legal Services Society of British Columbia.
He has been an advisor to numerous international agencies on
environmental, human rights and conflict resolution issues in Africa,
Southeast Asia, Latin America and Eastern Europe; and was President of
the International Ombudsman Institute from 1988 to 1992, representing

2 As discussed above, the Secretariat has consolidated into a single section the summary of other relevant factual
information and facts it is presenting. Thus, this Section of the Factual Record contains information referenced in
Guideline 12.1(c) & (d). Documents referenced in this Section are available for consultation in the Secretariat’s
Montreal office, as are other documents submitted in connection with this Submission.

? For the notion that the issue of environmental enforcement is inherently quite complex, see Johnson, Pierre-Marc and
Andre Beaulieu. 1996. The Environment and NAFTA: Understanding and Implementing the New Continental Law,
193. Washington D.C.: Island Press (observing that “[e]nvironmental enforcement is an enormously complex issue”).
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40.

Ombuds offices in more than 60 countries. (IRC Report, Annex 2, para.
54).

Because the Submission and Response raise a series of complex, highly technical
issues, the Secretariat convened an Expert Group comprised of individuals with
expertise in three relevant areas:

William Best, an expert in hydroelectric operations. Mr. Best is a graduate of
the University of British Columbia Faculty of Applied Science in Electrical
Engineering and a member of the Association of Professional Engineers of
British Columbia. He has served as a member of the Executive Committee of
the Canadian Electrical Association and as a Director of the Canadian Institute
of Energy and of the Northwest Public Power Association. Mr. Best also has
been a Commissioner of the BC Utilities Commission. Mr. Best served for more
than 30 years as an official with BC Hydro, where he held a series of high-
ranking positions. He was a senior BC Hydro executive in the following
positions: Vice President, Electrical Operations (July 1975-1981), Vice
President, Corporate (March 1981-April 1984), Executive Vice President,
Business Operations (April 1984—October 1985), Senior Vice President, System
Development and Research (October 1985—December 1986), Vice President,
System Planning (December 1986—December 1987), Vice President, Customer
Services (January 1988—April 1988), and Vice President (April 1988—
September 1988).

Dean David Cohen, an expert in regulatory and compliance matters. Dean
Cohen obtained his Bachelor of Science degree at McGill University, his LL.B.
at the University of Toronto, and his LL.M at Yale Law School. He served as
Dean of the University of Victoria School of Law from July 1994 until May
1999, at which point he resigned to become the Dean of Pace University’s
School of Law. Dean Cohen teaches in the areas of law and regulatory policy
and has written extensively in a range of areas including environmental policy
and regulation.

Michael Healey, an expert in fish habitat-related issues. Professor Healey
received Bachelors of Science (B.Sc.) and Masters of Science (M.Sc.) degrees
in Zoology from the University of British Columbia in 1964 and 1966 and a
Ph.D. in Natural History from Aberdeen, Scotland in 1969. Professor Healey is
Professor in the Institute for Resources and Environment, the Fisheries Centre
and the Department of Earth and Ocean Sciences, UBC. From 1990 to 1995 he
was Director of the Westwater Research Centre at UBC. Prior to 1990,
Professor Healey was a senior research scientist with the Department of
Fisheries and Oceans. Professor Healey has 25 years of experience as a
government scientist and academic in research and analysis of fish populations
and fisheries-related scientific issues. He has served as a consultant to

government and industry in Canada and the United States on the management of
fish and fish habitat.
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41.

42.

43.

The Expert Group produced a report containing information it developed. This
report is attached to the Factual Record as Appendix 8. The Factual Record also
incorporates information developed by the Expert Group, as referenced below.

The Secretariat identified four key stakeholders in this Factual Record process:
Canada, the Submitters, the Province of British Columbia and BC Hydro
(collectively, the “Stakeholders”). The Submitters and Canada have an obvious,
particularly strong interest in the Factual Record process in their respective capacities
as the parties that launched the process and the Party whose enforcement practices
are under review. The Province of British Columbia’s role as a partner in many of
Canada’s initiatives and its independent responsibilities for water resources
management, including regulation of BC Hydro operations, gives it a key interest.
BC Hydro, the operator of the dams at issue, has a strong interest as well. The
Secretariat made several efforts to obtain information from each of these
Stakeholders.

In a letter dated 18 December 1998, the Secretariat invited the four Stakeholders to
provide information both orally and in writing. (The documents referenced in this
paragraph are attached as Appendix 1.) The Secretariat indicated that it would accept
written comments until 23 February 1999. The Secretariat further advised the
Stakeholders that it was convening an Expert Group to assist it, and the Secretariat
invited each of the four Stakeholders to meet with, and present information to, the
Expert Group during the week of 11 January 1999. As noted below, the Secretariat
subsequently extended both the time period for submitting comments and the time
for the Stakeholders to meet with the Expert Group.

The Secretariat sent out two other documents to the Stakeholders on 18 December
1998, in addition to the introductory letter referenced in the preceding paragraph.
The Secretariat distributed a Synopsis (Appendix 2), which provided an overview of
the Article 14 process and the process the Secretariat intended to use to develop
information for consideration in the Factual Record. The Synopsis states:

It is the Secretariat’s responsibility, pursuant to the instruction of the
Council, to prepare a draft factual record relating to the effectiveness of
Canada’s enforcement practices. In doing so, the Secretariat will review
the information the Submitters and Canada have already provided. The
Secretariat will develop additional information by, among other
activities, reviewing the legal and policy context associated with the
alleged violations, developing information by working with independent
experts, and obtaining information from interested stakeholders.

In particular, an Expert Group will be convened and asked to provide
information concerning the effectiveness of the Canadian approach to
enforcement. Further, stakeholders (e.g., the Submitters, Canada, British
Columbia, and BC Hydro) will have the opportunity to provide
information concerning the effectiveness of the Canadian approach to
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44,

enforcement. Each of the major stakeholders listed above will have an
opportunity to meet with, and provide information to, the independent
experts in mid-January during the experts’ initial round of meetings. The
Secretariat also will accept written comments on the effectiveness of
Canadian enforcement efforts until February 23, 1999. (Appendix 2,
para. 2).

The Secretariat also distributed a document on 18 December 1998 entitled Scope of
Inquiry (Appendix 3), to focus the information-gathering process and thereby
enhance the efficiency and effectiveness of the effort to develop information. The
Scope of Inquiry specifically outlined the types of information the Secretariat was
interested in developing:

This document is intended to promote development of information
regarding whether Canada has been effectively enforcing its
environmental laws.

...Specific BC Hydro operations for which the Secretariat is seeking
information are identified in the Submission and in the Response. Please
be aware that the Council directed the Secretariat not to consider issues
relating to the BC Hydro facilities in the Bridge River hydroelectric
system, comprised of the Lajoie, Terzaghi, and Seton dams and their
respective reservoirs. Therefore, the Secretariat is not seeking
information with respect to these facilities or their respective reservoirs.

As indicated above, the focus of the Secretariat’s information-gathering
process is on whether Canada has been effectively enforcing its
environmental laws. The following types of information, especially
information beyond that already provided to the Secretariat, are
particularly relevant:

¢ Information concerning the nature of the incidents or alleged
violations identified in the Submission and Response and their
impacts on fish habitat;

o Information relating to the nature of the Canadian responses to these
incidents; and

¢ Information relating to the effectiveness of these responses. Such
information may include, among other things, information relating to
the strengths and weaknesses of a particular response or responses
in: a) preventing harmful impacts from continuing, reducing the
severity of continuing impacts, and/or reducing the likelihood of
impacts continuing; b) preventing harmful impacts from recurring in
the future, reducing the likelihood of recurrence, and/or reducing the
impact of any future incidents; or ¢) repairing or otherwise
redressing any adverse impact to fish habitat caused by incidents.
(Appendix 3, para. 1-2).
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The Secretariat included additional detail in the Scope of Inquiry concerning the
types of information it was interested in developing by quoting excerpts from its
April 1998 Notification to Council:

The following five excerpts, quoted directly from the Secretariat
Recommendation to the Council for development of a Factual Record,
illustrate the types of issues that persist regarding the Submitters’
allegations. The text in bold (which is, again, quoted from the
Secretariat’s earlier document) in particular suggests the kinds of
information that will be especially relevant to the question of the
effectiveness of the Canadian approaches.

1. The Submitters allege that in the summer of 1996, BC Hydro
dewatered Cranberry Creek, killing and stranding trout over a 10 km
section. Canada’s Response states that the Walter Hardman development,
which affects Cranberry Creek, is a priority for the WUP initiative, and
that DFO has participated in the development of interim operating
orders, which are not yet in effect. It is not clear from the Response
what specific enforcement action Canada undertook (and the
effectiveness of that action) in response to the incident at Cranberry
Creek. Without the benefit of that information, including
information in respect of Canada’s enforcement policies, it is
difficult to evaluate whether there has been effective enforcement
with respect to the incident at Cranberry Creek or the other
specified incidents in the Submission.

2. Similar questions apply to allegations which relate to ongoing
operational problems. For example, the Submission suggests that with
respect to the Shuswap Falls project, negative effects have resulted from
low winter flows, dewatering, rapid flow ions, increased sediment levels,
and reduced access, as well as impacts on benthic productivity. In
response, Canada lists a number of actions taken, including the
following: (a) commissioning a study on the impacts of ramping down
on flows; (b) the development of a rule curve which BC Hydro is
currently declining to use; (¢) DFO’s verbal statement to BC Hydro that
the flow regime proposed by BC Hydro is unacceptable; and (d) DFO’s
request to BC Hydro for additional time to monitor work such as flash
board removal. In addition, Canada refers to a request by the BC
Ministry of Environment, Lands and Parks, not acceded to by BC Hydro,
that the impacts of ramping on invertebrates be examined. Again, little
information is provided on the effectiveness of these actions to
ensure compliance with the law.

3. The Submission states that the Bennett Dam and the G.M. Shrum
Station are associated with a decline in fish productivity, rapid flow
fluctuations causing strandings, elevated gas levels and sedimentation.
Canada responds that:
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DFO was not involved at the time of construction in the 1960s. BC
Hydro has not requested Fisheries Act authorization for the project.
DFO’s Eastern BC Habitat Unit was formed in 1990, two decades
after operations were established at these facilities.

These statements do not appear germane to the issue of whether
Canada is failing to currently effectively enforce its environmental
laws. Canada’s Response does not appear to be directed to the
allegation of a present, continuing failure to effectively enforce its
law. More information is therefore required. Canada also asserts
that the negative impacts of facilities at the Bennett Dam are offset,
at least in part, by the Peace/Williston Compensation Program. It is
unclear that compensation is of any relevance to the effective
enforcement of Canada’s environmental laws.

4. Another example is the allegation respecting the Keenleyside Dam.
The Submission states that complete shut down of flows in April 1990
dewatered and stranded rainbow trout and kokanee fry on the Norns
Creek fan. Canada has responded that this event cannot be the subject of
an Article 14 submission, since it occurred before the NAAEC came into
force. The Secretariat concurs, and recommends that a factual record not
be prepared in respect of this specific allegation.

However, if a situation arising in the past continues to exist, it may be the
subject of an Article 14 submission. For example, if BC Hydro
operations continue to damage fish habitat, it makes no difference if
those activities were commenced prior to the entry into force of the
NAAEC. As noted above, the Secretariat recognizes that a present duty
to enforce may originate from a situation which continues to exist. If the
construction of facilities in the past has led to a state of affairs which
“has not ceased to exist,” then the facts surrounding this condition
may be the subject of a factual inquiry.

5. Inasserting that Canada has failed to effectively enforce s. 35(1) of
the Fisheries Act, the Submitters point to the fact that only two
prosecutions have been undertaken against BC Hydro since 1990.
Canada, in its response, suggests that it undertakes a variety of activities
which, when taken together, constitute effective enforcement of its
environmental law. The Secretariat is mindful of the varied principles
and approaches that can be applied to a definition or application of the
term “effective enforcement”. For example, under certain circumstances,
other enforcement measures may be deemed more effective in securing
compliance than an exclusive reliance on prosecutions. In that regard, it
is not clear how Canada selects its enforcement responses to secure
compliance with its environmental law.

In summary, Canada’s response does not disclose sufficient factual
information regarding the specific enforcement activity undertaken
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45.

46.

47.

by Canada in each of the alleged incidents and the effectiveness of
that activity in ensuring compliance with its environmental law.
(Appendix 3, para. 2-4).

In sum, the 18 December 1998 Scope of Inquiry sought to promote efficient
provision of information for consideration as part of the Factual Record through its
reference to the April 1998 Notification to Council. This Notification identified
two key types of information—information concerning the nature of Canada’s
enforcement activities and information concerning the effectiveness of those
activities in ensuring compliance with Canadian environmental law.

On 22 January 1999 a letter was sent to the Stakeholders notifying them that the
Factual Record would focus particular attention on a limited subset of six BC Hydro
facilities:

e W.A.C. Bennett/Peace Canyon,

o Keenleyside,

e  Shuswap Falls,

e (Cheakamus,

e  Walter Hardman, and

e John Hart. (22 January 1999 Letter, Appendix 1).

The letter explained the focus as follows:

The experts believe that a focus on these facilities will enable them to
develop information concerning the primary types of adverse impacts on
fish habitat sometimes caused by hydroelectric operations and the full
range of Canada’s responses. Further, this focus will enable the experts
to develop information concerning the system as a whole and it will
capture the major watersheds involved. The experts are interested in
developing information concerning the nature of the impacts on fish
habitat caused by the BC Hydro operations’ alleged non-compliance, the
types of actions the government has taken to reduce the impacts, and the
extent to which the government’s actions and BC Hydro’s efforts have
been successful in reducing impacts. (22 January 1999 Letter, Appendix

).

The letter requested that the Stakeholders identify any other facilities that should
be selected.

The Expert Group met on 26 January 1999 in Vancouver. The Sierra Legal Defence
Fund (SLDF) presented information to the Expert Group. The other Stakeholders

were invited to attend and observe. BC Hydro representatives were present.

A set of written Questions was distributed to the Stakeholders on 3 February 1999
(“3 February 1999 Questions,” contained in Appendix 4).
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48.

49.

50.

S1.

52.

53.

The Expert Group met in the afternoon of 10 February 1999 in Vancouver. BC
Hydro presented information to the Expert Group during this meeting. Other
Stakeholders were invited to attend and observe and Provincial officials did so.

The Secretariat made efforts to schedule presentations by Canada and the Province
of British Columbia to the Expert Group. One such presentation was scheduled for
11 February 1999, for example, but this presentation was postponed at Canada’s
request. No such presentation was ever made.

On 18 February 1999 a letter was sent to the Stakeholders indicating that due to the
changes in meeting dates, the date for submitting written submissions to the Expert
Group and Secretariat had been extended from 23 February 1999 to 8 March 1999.
(See 18 February 1999 Letter, Appendix 1). The date for submitting written
submissions to the Expert Group and Secretariat was later extended from 8 March
1999 to 22 March 1999. Written submissions were received from Canada, BC
Hydro, the Province of British Columbia, SLDF, Earthjustice, the Water Use Plan
Management Committee (made up of members from Canada, BC Hydro and the
Province of British Columbia), and the Athabasca Chipewyan First Nation.

On 21 April 1999 a letter was sent from the Secretariat to Canada and the Province
of British Columbia requesting follow-up information based on the information
provided in their March 1999 Submissions (the “21 April 1999 Questions™). A copy
of this letter was sent to BC Hydro and the Submitters. The Secretariat received a
response to this request, dated 11 June 1999 (“11 June 1999 Response to 21 April
1999 Questions™). This response was drafted by DFO (responses to questions #1-4)
and the Water Use Plan Management Committee (responses to questions #5-9). The
Secretariat considered the information referenced in this paragraph and the preceding
one, as well as other information furnished by Canada and others.

Because much of the Factual Record, based on the Council Resolution, concerns the
nature of Canadian enforcement efforts and the effectiveness of those efforts, the
Secretariat contacted the government of Canada on several occasions in an effort to
schedule meetings with knowledgeable government officials in order to make the
Factual Record as comprehensive and accurate as possible. Such meetings never
occurred and the Secretariat developed as accurate and complete a Factual Record as
possible under these circumstances.

In addition to its efforts to obtain information from the Stakeholders, the Secretariat
took several actions to keep other interested parties apprised of the status of the
Factual Record process. The Secretariat notified the public of its opportunity to
participate in the process. The Secretariat placed the documents referenced above
(the 18 December letter, the Synopsis, and the Scope of Inquiry, etc.) on the CEC
website and it established a document repository in Victoria, British Columbia. On
19 January 1999 the Secretariat sent a memorandum to the Joint Public Advisory
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Committee (JPAC) requesting submission of any information that might prove
relevant for the preparation of the Factual Record.

B. Presentation of Technical, Scientific, and Other Information That
was Publicly Available, Submitted to the Secretariat, or Developed by
the Secretariat or by Independent Experts

54.

As noted above (see paras. 6, 44 above), the Secretariat’s 27 April 1998 Notification
to Council indicates that a factual record should be developed for this submission in
order to obtain more information concerning the nature and effectiveness of
Canada’s enforcement practices intended to address the harm to fish habitat caused
by BC Hydro operations. The Secretariat presents here four of the central facts
concerning these topics that are covered in more detail below.

First, in recent years Canada has used a variety of enforcement strategies in an
effort to promote BC Hydro’s compliance with Fisheries Act s. 35(1) by
reducing the harm to fish habitat caused by BC Hydro operations. Some
progress has been made through these efforts to address situations in which
harm has occurred or is occurring. The Water Use Planning (WUP) process,
discussed below and currently underway, has been initiated in large part
because of the view that more such action is possible and appropriate.

Second, the WUP process, officially launched in 1996, occupies a critical place
in the governments’ “tool box” of strategies for effectively enforcing Fisheries
Act s. 35(1) by “resolving” harm to fish habitat caused by BC Hydro operations.
WUP is a “major new initiative” that Canada believes holds great promise for
addressing fish habitat impacts of hydroelectric facilities. This initiative is
intended to result in adoption of a water use plan for each of BC Hydro’s
hydroelectric facilities within a five-year period. The water use plans will,
among other things, re-allocate water for purposes of protecting fish and fish
habitat in order to “resolve the long-standing fish impact issues.” (Canada’s July
1997 Response, pp. 9, 10).

Third, there are several issues relating to the effectiveness of the WUP process.
Canada asserts that effective enforcement of s. 35(1) is measured by
achievement of No Net Loss (NNL) (see, for example, para. 72 below), and it
claims that through WUP NNL will be achieved (see, for example, para. 82
below). Canada states that “[f]acility operations that are in accordance with the
terms and conditions of an approved WUP will be in compliance with... the
Fisheries Act” (WUP Management Committee’s March 1999 Submission, p.
12).

The Submitters claim that BC Hydro operations will continue to cause harm to
fish habitat and continue to violate Fisheries Act s. 35(1) following completion
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of the WUP process. The Submitters’ view is that activities that harm fish
habitat violate s. 35(1) unless Canada issues an authorization under s. 35(2) that
authorizes such harm:

[E]ffective enforcement of section 35 occurs only when harm to fish
habitat is prevented, or is authorized [under s. 35(2)] after environmental
assessment—the legislative scheme clearly contemplated by section 35.
(Submitters’ January 1999 Speaking Points, p. 3).

The Submitters assert that the WUP process will not produce compliance with s.
35(1) because, in their view, the WUP process does not meet the requirements
of's. 35(2) and the Canadian Environmental Assessment Act (CEAA). The
“deficiencies” the Submitters believe exist in the WUP process are discussed
below. Questions about the WUP process raised by the Expert Group are
covered below as well.

¢ A final introductory point, also about the WUP process, flows from the essential
character of the process as an ongoing, iterative effort. The governments do not
promise that the WUP process, including adoption of water use plans, will be a
panacea or provide a quick fix that eliminates or minimizes harm to fish habitat
from BC Hydro operations. Instead, they indicate that WUP represents a
systematic, comprehensive approach to addressing fish habitat and other issues
associated with hydroelectric operations by first improving understanding of the
impacts, and then considering options for addressing them, all through a
consultative process.

The governments, for example, make the point several times that significant
gaps in understanding exist relating to fish habitat, the harmful impacts dams
have on fish habitat, and the relative merits of different possible approaches for
resolving such impacts. (See, for example, para. 129 below). A key objective of
WUP is to identify such gaps and fill them. Further, “adaptive management”
approaches will be needed as strategies are tried, monitored, and refined in light
of lessons learned.

Thus, in short, while efforts have been made (and are ongoing) to develop
necessary information, * and while various interim efforts to address particular
harmful impacts have been launched and are ongoing, inherently WUP is a

4 For the fact that, aside from WUP, efforts to fill data gaps have occurred and are ongoing, see, for example, The
Downton Reservoir Operation Summary Related to May 1996 Planned Reservoir Drawdown (‘“Downton Report”),
provided as an appendix to the WUP Management Committee’s March 1999 Submission. This Report notes that BC
Hydro has “made some creditable progress towards evaluation of the fish impacts in some parts of the system.” It
identifies, inter alia, the Fish Flow Overview Report, which “examined 33 BC Hydro hydroelectric projects... and
attempted to examine the fish flow impacts of each project, and to prioritize areas for a further study based on three
factors: operational significance, potential biological improvements, and level of concern from public and agencies.”
(Downton Report, p. 21). Other work to develop information has been done since the 1995 release of the Government
Response to ESOR as well. The WUP Management Committee states that “[d]ata gaps are beginning to be addressed.
....The Water Use Plan Program, with its emphasis on information collection, is also designed to address these gaps.”
(WUP Management Committee’s March 1999 Submission, p. 6; see also p. 16).
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55.

long-term process with development of critical information and adjustments
over time key components. The WUP Management Committee notes this point
in its March 1999 Submission. It states that the WUP program “is in its initial
stages and its biggest benefits are yet to come.” (WUP Management
Committee’s March 1999 Submission, p. 27). The lesson for this Factual
Record flowing from this central feature of the WUP process is that important
information relevant to the effectiveness of WUP does not yet exist. Information
concerning the effectiveness of WUP will emerge over time as data are
gathered, WUP plans are developed for various BC Hydro facilities, Fisheries
Act s. 35(2) authorizations are (or are not) issued, operational and other changes
are made, and the results are monitored and used to generate appropriate
refinements of approach. Much of the work of WUP lies in the future;
information relevant to the effectiveness of this approach can only be developed
then as well. The WUP Management Committee identifies the need for
monitoring as an inherent feature of WUPs. The Expert Group identifies several
specific elements of WUP that should be monitored in particular.

The remainder of this section of the Factual Record is organized into five sub-
sections. The first two provide important contextual information. Of these, the first
provides background information on BC Hydro operations and the types of harm
such operations may cause to fish habitat. The second provides background
information concerning the appropriate scope of the inquiry to implement the
Council’s direction in Council Resolution 98—-07 “to consider whether [Canada] ‘is
failing to effectively enforce its environmental law,’” notably Fisheries Act s. 35(1).

The third sub-section provides information concerning the more significant
Canadian enforcement responses. The fourth contains a summary of the Expert
Group’s review of enforcement involving the six BC Hydro facilities selected for
relatively in-depth review. The details of the Experts’ review are covered in the
Expert Group Report, attached as Appendix 8. This Expert Group Report provides
information relating to the harm to fish habitat caused by these BC Hydro facilities,
Canada’s enforcement efforts to reduce or ecliminate such harm, and the
effectiveness of such efforts. The final sub-section of the Factual Record
summarizes Canada’s approaches to enforcement with respect to the s. 35(1)
prohibition against harming fish habitat. The Factual Record, including this Section,
contains information provided or developed by various parties. It also includes
information developed by the Secretariat. To state explicitly a point that is implicit
in the presentation of information, inclusion of information from various parties
does not necessarily mean that the Secretariat shares the views expressed. Instead,
the content and structure of the Factual Record are intended to provide the reader
with a coherent presentation of relevant factual information, including the
perspectives of various parties, relating to the issues involved.
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1.0

Background on BC Hydro Operations and the Types of Harm Such
Operations May Cause to Fish Habitat’

1.1 Historical

56.

57.

1.2

8.

59.

Development of water resources in British Columbia dates back to the mid-1800s
when several small hydro plants were constructed on southern Vancouver Island. In
the late 1890s West Kootenay Power Company began construction of its system of
plants on the Kootenay River in the interior of the province. During the early 1900s
the BC Electric Railway Company undertook hydroelectric development on several
tributaries to the Fraser River in B.C.’s lower mainland and beginning in 1927 it
started its Bridge River Development.

In the 1960s the BC provincial government, through the newly formed Provincial
Crown Corporation BC Hydro and Power Authority (BC Hydro), undertook the
massive hydroelectric development of the Peace and Columbia Rivers. The
successful negotiation of the Columbia River Treaty between Canada and the United
States was a key element of this development. By 1972, ten years from its inception,
BC Hydro had increased its power supply by more than 125 percent. Today more
than 80% of B.C.’s electricity is produced by the hydroelectric facilities on the Peace
and Columbia Rivers.

The BC Hydro System Today

The BC Hydro system today serves more than 1.5 million residential, commercial
and industrial customers in areas that contain more than 94% of the Province’s
population. The utility produces 43,000 million to 54,000 million kWh annually
depending on precipitation. Approximately 90% of the total installed BC Hydro
generating capacity is hydroelectric. The hydroelectric component comprises 61
dams at 43 locations. There are 34 hydroelectric generating facilities. (See map of
the BC Hydro System, Appendix 7). The major hydro projects on the Peace and
Columbia rivers account for more than 80% of BC Hydro’s electricity generation.’

In addition to providing electricity to British Columbia consumers BC Hydro
participates in electricity trade with Alberta and the western United States through
high voltage tie lines. BC Hydro also operates water storage facilities on the
Columbia River system in Canada in accordance with the Columbia River Treaty
provisions.

> The information provided in this section was developed by the Expert Group and is taken, with some modifications,
from pp. 3-8 of the Expert Group Report, attached as Appendix 8 to the Factual Record. Information relating to the
issues covered in this section was provided by others as well. (See, for example, BC Hydro’s 4 February 1999
Submission, pp. 5-8).

6 Canada provided additional contextual information in its 11 May 2000 comments on the draft Factual Record,
attached as Appendix 10.
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1.3 Overview of BC Hydro System Operations

60.

61.

62.

63.

The primary objective of BC Hydro operations is to maintain an adequate and
reliable supply of electricity to its British Columbia consumers and to meet its supply
obligations to export customers outside the Province. A further, significant obligation
is to operate its water storage facilities on the Columbia River in accordance with
agreements reached under the Columbia River Treaty. A secondary objective is to
market surplus electricity obtained through fortuitous water conditions and prudent
reservoir management at the best obtainable price, normally in the export market.

Because the BC Hydro generation mix is predominantly hydroelectric, the amount of
water that can be captured, stored, and released through its turbine generators
determines the amount of electricity that can be produced. While water can be (and
is) stored, electricity cannot be, so at any given time the amount being generated
must equal the amount being consumed. The amount of water flowing into the
reservoir systems is dependent on the precipitation in the related watershed over the
year. The amount of water that can be stored in the reservoirs, routed through the
generator turbines (as opposed to spilling past the turbines), and converted into
electricity will depend on the size of the reservoir storage and how that storage is
managed throughout the year. Good reservoir management from a power production
perspective means accurate measurement of the water in the watershed (snow depths
and water content of the snow) and good predictions about what volumes of water
will flow into the reservoir during specific time intervals. The objective from a
power production perspective is to have the reservoirs drawn down in the spring to
such a level that the spring melt will just fill the reservoirs. If the inflows are greater
than expected, water may have to be spilled. If the reservoir does not refill, the
hydraulic head will be less than optimal for efficient generation and the facility
output will be reduced. These reservoir decisions are made using historical stream
flow, snow course, and meteorological data.

With a large, electrically integrated system like BC Hydro’s, the operators are able to
offset poor water conditions at one hydroelectric site by using favorable water
conditions at another site. For example, should the reservoir at one site be lower than
optimal the operators can increase generation from other hydro sites where water
conditions are better than normal. Similarly, available thermal or electricity imports
can be utilized. The BC Hydro reservoirs are located on different river systems
widely dispersed throughout a province with normally diverse weather conditions.
This diversity of water conditions at BC Hydro reservoirs is a significant strength.

A factor adding to the flexibility and complexity of the BC Hydro system is the
storage and controlled release of water into the Canadian section of the Columbia
River under the terms and conditions of the Columbia River Treaty. Effectively, BC
Hydro and the Bonneville Power Administration, a United States federal agency, are
hydraulically and electrically linked through the Columbia River System and the
integrated electrical transmission network. Reservoir levels and flow rates on the

30



Columbia River, and other river systems in British Columbia, are affected by the
Columbia River Treaty operations.

64. The BC Hydro reservoirs are very large, particularly the Williston and Kinbasket
reservoirs on the Peace and Columbia rivers. Smaller reservoirs cycle annually, i.e.,
they are drawn down to a minimum level and refilled in one, twelve month period.
The large Peace and Columbia reservoirs cycle over a three to four year period. It
would take three to four years of poor water conditions to draw these reservoirs
down to their minimum design levels. But it would also take three to four years of
good water conditions to refill them. The longer cycling period means less
susceptibility to short term low stream flow conditions and greater overall flexibility
in generation.

1.4 Impacts of Hydroelectric Operations on Fish Habitat

65. The original construction and subsequent operations of the components of a
hydroelectric system—dams, storage reservoirs, river diversions, spillways and
hydroelectric turbines and generators—have significant impacts on the environment
and on humans and other creatures that depend on a healthy environment. This
Factual Record focuses specifically on the impact of BC Hydro hydroelectric
facilities and operations on fish and fish habitat. These facilities and other operations
have other impacts as well, including impacts on transportation, agriculture, industry,
recreation, and consumption.

66. The range of impacts of hydroelectric facilities and operations on fish and fish
habitat includes the following:’

e Blockage of upstream and downstream movements of resident and migratory
fish. Stream fishes often undertake significant migrations upstream and
downstream for the purposes of breeding or feeding. Construction of a dam
usually completely blocks these normal movements. Although some species
and populations are able to adjust to the new situation, others cannot and this
may significantly reduce the productive potential of the river.

e Entrainment of fish into penstocks, turbines and spillways. (Entrainment refers
to the process by which small fish are sucked into turbines and spillways by the
flow of water.) Entrainment can kill or injure fish and displace them into
unsuitable habitats.

e High concentrations of dissolved gas in water created by turbines and spillways
and by algal blooms in reservoirs. Gas saturation above 100% can cause gas
bubble disease in fish. Below dams, elevated Total Gas Pressure (TGP) is
caused by water plunging off spillways carrying air bubbles deep into the pool

7 Information on the generalized effects of hydroelectric production on fish and aquatic ecosystems is also provided in
Government Response to BC Hydro’s Electric System Operations Review, Attachment 4 (April 1995).
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below the spillway. The bubbles deep in the pool dissolve in the water because
of the greater pressure at depth, increasing the concentration of gas in the water
to more than 100% saturation. A similar phenomenon can occur in lakes when
there is an intense bloom of algae producing lots of oxygen which raises the gas
pressure in the surface waters of the lake above 100% saturation. High TGP can
cause death or injury of fish because, when they are in water with elevated
TGP, their body fluids become supersaturated with gas so that when they move
to water with lower TGP the excess gas they have absorbed forms bubbles in
their blood and other tissues (like a diver getting the “bends”). It is important to
note that the effects of high TGP are uncertain in nature.

Toxicity created by decomposition of organic material in reservoirs, e.g., low
dissolved oxygen, methylation of mercury.

Excessive water turbidity created by sloughing reservoir and river banks, which
reduces visibility for fish looking for food, reduces the light penetration into
lake and river waters so that plant growth is inhibited, and can smother
spawning beds and thereby suffocate eggs and fry in the bottom gravels.

Loss of spawning and nursery areas beneath reservoirs and by scouring of
gravels downstream of facilities. Reservoirs often flood historic spawning and
nursery habitats for stream dwelling fishes. Reservoirs block downstream
movement of gravels from above dams so that when bottom gravels are scoured
out downstream they are not replaced and spawning habitat is lost.

Insufficient water releases or large fluctuations in water releases so that fish
and ova are exposed and destroyed. Operation of dams typically changes the
daily and seasonal hydrograph downstream. Usually the high flows are reduced
because these are used to fill the reservoir so that floodplain habitats that would
normally be flooded during freshet remain dry. These marginal habitats are
often important spawning and nursery habitats for some fishes. Flow below
hydro dams can also be highly variable on an hourly basis as demand for
electricity changes throughout the day. These rapid short-term fluctuations in
water flow can wash fish out of reaches of the river or leave them stranded in
marginal pools when the water drops rapidly. The seasonal activities of fishes
and other aquatic organisms and their movements are usually adapted to the
natural seasonal changes in flow of the river so that the changes brought about
by dam operation can disrupt natural life processes in fishes and other
organisms.

Changes to water temperature affecting fish, ova incubation and the ability of
rivers and reservoirs to sustain plant and animal life upon which fish depend for
food. Temperature changes impact fish in several ways. Discharge from
reservoirs is often warmer in winter than the natural river. In the winter higher
temperatures result in greater metabolic rates in fish which means that they
need more food. Higher winter temperatures also mean that eggs develop too
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fast. In the summer, reservoir discharges can be either warmer or cooler than
the natural river, again having implications for metabolism, growth, food
production and survival. The implications of temperature are complex. Some
temperature impacts are beneficial and some are harmful. For example the
surface waters of a reservoir can be impoverished in summer due to
temperature stratification and the trapping of nutrients in deep water. On the
other hand, a reservoir may be more productive than the stream it replaced
because of warmer temperatures, being more open to sunlight, and the fact that
nutrients are trapped in the reservoir to be recycled year after year.

Trapping of nutrients in reservoirs so that downstream productivity is reduced.
Although a reservoir may be more productive than the stream it replaced, the
river downstream may be reduced in productivity because the reservoir traps
nutrients that would normally have flowed downstream.

Trapping of sediments in reservoirs so that downstream river channels are
deprived of sediment and become degraded. This was mentioned above with
respect to spawning gravels but, in fact, the whole structure of the river
downstream from a dam can be changed by the trapping of sediments in the
reservoir. (See further elaboration below). Changes in the sediment dynamics
of the river coupled with changes in the seasonal flow regimes below dams
mean that the two factors most responsible for the character of a river
(sediments and flow) are dramatically altered by dams.

Poor littoral productivity in reservoirs due to large seasonal drawdown and
unnatural cycles of drawdown. The littoral zone of a reservoir is the marginal
area of the reservoir down to the depth that light can stimulate plant growth.
When this zone remains wetted it is the most productive zone of the reservoir
because of good growing conditions for plants and the availability of nutrients
from the bottom. When the reservoir level is varied dramatically, as it often is
in hydropower reservoirs, this zone is alternately wetted and dried out so that it
ceases to be productive. As the reservoir is lowered, the mud on the bottom is
exposed and can be stirred up by waves making the near-shore waters very
turbid. This further reduces productivity by reducing the amount of light that
can penetrate into the water. Drawing down the reservoir can also expose eggs
and cause them to die.

Blockage of fish migration into and out of reservoir tributaries due to draw
down and debris and sediment accumulation at tributary mouths. Drawing
down the reservoir can also make it difficult or impossible for fish to get into
tributaries because the tributary does not have a defined channel across the
exposed bottom sediments.

Armoring, simplification and freezing of river channel morphology

downstream of dams due to loss of high discharge (“flushing flows”) events.
The natural variations in flow of an undammed river produces a more sinuous
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main channel with more side channels which are important for nursery and
spawning habitat. Dams reduce the dominant flow. This results in a straighter
and simpler channel which is poorer habitat for fish. The lack of annual high or
“flushing flows” can result in armoring of the bottom substrates creating a
pavement-like bottom that is not good for spawning or food production.

e Loss of side channel and off-channel habitats due to reduced flows and/or
altered hydrographs. The flow pattern below dams is often much less variable
seasonally than in the natural stream so that seasonal channels on the floodplain
are seldom invaded by flood flows. As a result these secondary channels, which
can be important seasonal fish habitat, become choked with vegetation and
blocked by debris so that much higher flows are needed to “reactivate” them.
Often these channels are completely lost as seasonal fish habitat.

e Blockage of fish migration into and out of tributaries downstream of dams due
to debris and sediment accumulation at tributary mouths and/or alterations to
seasonal flow regimes. Dominant river flows also serve to clear away debris
and sediment accumulation at tributary mouths. When the river’s peak flows
are reduced, access to tributaries can become permanently blocked.

67. While all of the impacts listed above may not exist, or be significant, at each of BC
Hydro’s 61 dams/reservoirs involving 34 hydroelectric facilities, it is undisputed that
many of BC Hydro’s hydroelectric operations cause harm to fish habitat in one or
more of these ways. (See, for example, DFO. 1991. Impacts of the Operation of
Existing Hydroelectric Developments on Fishery Resources in British Columbia. In
Anadromous Salmon Vol. 1. Vancouver, B.C.: DFO; and Submitters’ April 1997
Submission, Attachments 2, and 6—14).8

2.0 Background on the Scope of Information Developed Concerning the
Assertions of “Failures to Effectively Enforce” Fisheries Act Section
35(1)

68. A key step in developing a factual record is to determine the scope of information to
be considered for inclusion. Council Resolution 98-07 directs the Secretariat to
consider, for this Factual Record, whether Canada is failing to effectively enforce its
environmental law, notably Fisheries Act s. 35(1), with respect to BC Hydro
operations, as follows:

[TThe Secretariat, in developing the factual record, [is] to consider
whether the Party concerned “is failing to effectively enforce its
environmental law” since the entry into force of the NAAEC on 1

¥ According to information provided by BC Hydro and offered by Canada in its 11 May 2000 comments, BC Hydro
facilities impact only 2% of all salmon-bearing streams in British Columbia. (See Appendix 10). The Secretariat's
understanding is that the 2% estimate was developed by BC Hydro or by a consultant to BC Hydro, based on
escapement information available for several years following dam construction.
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70.

71.

72.

January 1994. In considering such an alleged failure to effectively
enforce, relevant facts that existed prior to 1 January 1994, may be
included in the factual record.

The NAAEC does not define the phrase “effectively enforce.” Various provisions,
such as Articles 5 and 45, are relevant to understanding the meaning of this phrase.
Article 5, entitled “Government Enforcement Actions,” states that each Party “shall
effectively enforce its environmental laws... through appropriate governmental
actions” and it provides a list of such actions. Article 45 indicates circumstances in
which a Party has not failed to effectively enforce its environmental law.

The Secretariat indicated in its 27 April 1998 Notification of the Secretariat to the
Council for the Development of a Factual Record in accordance with Articles 14 and
15 of the North American Agreement on Environmental Cooperation (“Secretariat’s
27 April 1998 Notification to Council”) that the term “enforcement” should be given
a broad definition. In particular, the Secretariat stated that the term “enforcement”
should cover more than prosecution-related activities:

Canada’s assertion that it employs a variety of regulatory measures,
inclusive of prosecution, to effectively enforce its laws is consistent with
the broad construct of “effective enforcement” articulated in Article 5 of
the NAAEC and in other jurisdictions. Consequently, a lack of
prosecutions under s. 35 of the Fisheries Act may not be dispositive of
the issue regarding Canada’s enforcement of its environmental laws.
(Secretariat’s 27 April 1998 Notification to Council, pp. 2-3).

In its 27 April 1998 Notification to Council the Secretariat identified two primary
types of information that should be developed concerning Canada’s “enforcement”
practices. First, the Secretariat stated that information should be developed
concerning the nature and extent of Canada’s enforcement activities. Second, it
stated that information should be developed concerning the effectiveness of those
strategies in ensuring compliance with s. 35(1) of the Fisheries Act. The Notification,
for example, provides:

Additional information is required before an evaluation can be made that
Canada is effectively enforcing its environmental laws. It is
recommended that a factual record be developed in order to assemble
further factual information regarding the enforcement activity undertaken
by Canada and the effectiveness of that activity in ensuring compliance
with section 35(1) of the Fisheries Act. (Secretariat’s 27 April 1998
Notification, p. 3).

The Stakeholders provided information relevant to the meaning of the term
“effective enforcement.” For example, Canada’s July 1999 Draft Fisheries Act
Habitat Protection and Pollution Prevention Provisions Compliance and Enforcement
Policy (“1999 Draft Compliance & Enforcement Policy”) addresses the purpose of
taking enforcement measures:
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The desired result [of an enforcement measure] is compliance with the
Act within the shortest possible time and with no further occurrence of
violations in order to protect fish and fish habitat. (1999 Draft
Compliance & Enforcement Policy, p. 17).

In its March 1999 Submission, Canada discusses the concept of “effective
enforcement” in the specific context of hydro operations. It asserts that Canada’s
enforcement would be effective if it achieved No Net Loss of the productive
capacity of habitats supporting the fisheries resources:

Generally, achieving No Net Loss is what DFO would consider to be
“effective enforcement” regarding hydro dams, or any other industries, in
Canada. This would achieve the intent of the Fisheries Act s. 35.
(Canada’s March 1999 Submission, p.2).

The principle of No Net Loss is discussed below.

The Submitters consider compliance with the underlying environmental law as an
indicator of effective enforcement. The Submitters suggest that, in addition, such
compliance must result in achievement of the substantive purpose of the law in order
to constitute effective enforcement:

The starting point for considering what constitutes effective enforcement
of environmental laws begins with an analysis of the environmental law
or regulation itself. If the intent and purpose of an environmental law or
regulation is to protect an environmental value, the provision is
effectively enforced when that value is actually protected. Stated another
way, enforcement of an environmental law is not “effective” unless
enforcement actions achieve the substantive purpose of the law in
question. (Submitters’ 22 March 1999 Submission, p. 2).

Applying this conceptual framework to s. 35(1) of the Fisheries Act, the Submitters
state that “the actions that Canada has cited as enforcement of section 35 must be
evaluated on the basis of whether they achieve the substantive purpose of section
35.” (Submitters’ January 1999 Speaking Points, p. 4). Specifically, the Submitters
assert:

[E]ffective enforcement of section 35 occurs only when harm to fish
habitat is prevented, or is authorized [under s. 35(2)] after environmental
assessment—the legislative scheme clearly contemplated by section 35.
(Submitters’ 22 March 1999 Submission, p.2).

BC Hydro states that “[t]he test of effectiveness is... the degree of success in
protecting fish habitat.” (BC Hydro’s February 1999 Submission, p. 16). BC Hydro
expresses the view that enforcement need not produce invariable compliance in order
to be effective.
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We believe “effective enforcement” of the Fisheries Act in the context of
hydro-electric operations means managing the fundamental tension
between hydroelectric generation and the Act, focusing on overall fish
habitat, and recognising that perfect and invariable compliance is
impossible. (BC Hydro’s February 1999 Submission, p. 1).

The Expert Group provides the following information concerning the meaning of the
term “effective:”

There are at least two types of facts relevant to the concept of effective
enforcement. The first involves facts relating to what is being done, in
other words facts relating to the “enforcement” actions being undertaken
and the resources being devoted to enforcement. The second type of facts
relate to whether the enforcement actions being undertaken are effective,
i.e., are the enforcement actions eliminating or reducing the violations of
law, here the harmful impacts on fish and fish habitat. (Expert Group
Report, para. 25).

It is worth noting that the challenge of determining the types of information relevant
to whether enforcement practices are “effective” is currently receiving considerable
attention from various levels of government as well as from other interested parties.
The CEC itself is currently working on this issue. The Commission has had a formal
project underway since 1997 to determine the indicators or types of information
relevant to whether enforcement practices are “effective.” This project on indicators
of effective environmental enforcement is being undertaken under the guidance of
the North American Working Group on Environmental Enforcement and
Compliance Cooperation (EWG). This Group, comprised of senior-level
environmental enforcement officials representing national, state and provincial
agencies, was formally constituted by the CEC Council in 1996. The Group held a
multi-stakeholder dialogue on this issue in 1998 and published in 1999 the
proceedings of the dialogue as well as a series of background papers on compliance
indicators.” This is a long-term project whose objectives include “explor[ing] the
feasibility [of] North American indicators of effective environmental enforcement
policies, programs and strategies,” and “support[ing] the development of more
effective indicators.” '’

Consistent with its coverage of the issue of “effective enforcement” in the 27 April
1998 Notification to Council (see para. 71 above), the Secretariat has obtained and
developed information relating to, inter alia, (1) the nature of enforcement activity
undertaken by Canada, and (2) the effectiveness of that activity in ensuring
compliance with s. 35(1) of the Fisheries Act.

? Indicators of Effective Environmental Enforcement: Proceedings of a North American Dialogue, Commission for
Environmental Cooperation, March 1999, p. v-vi.

1% Commission for Environmental Cooperation, North American Agenda for Action 1999-2001: A Three-Y ear Program
Plan for the Commission for Environmental Cooperation, p. 113.
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These types of information are important information for anyone seeking to decide
whether Canada is effectively enforcing its environmental laws within the meaning
of the NAAEC. An important purpose of a factual record is to provide information
that may assist the public in assessing whether or not a Party is failing to effectively
enforce its environmental laws within the meaning of the NAAEC."!

Information on Significant Canadian Enforcement Responses
Concerning the Statutory Prohibition Against Harming Fish Habitat

Canada’s March 1999 Submission describes a number of activities that the federal
government is currently undertaking to enforce s. 35(1) of the Fisheries Act. This
section first provides information concerning a “guiding principle” for much of
Canada’s work in the realm of protecting fish habitat, notably the concept of “no net
loss” and the related concept of “net gain.” It then provides information on six types
of specific activities:

Water Use Planning,

Prosecutions and Related Actions,
Environmental Assessments,
Emergency Response Procedures,
Regional Technical Committees, and
Water Quality Guidelines.

The Concepts of “No Net Loss” and “Net Gain”

As a general matter, the principle of “No Net Loss” (NNL) is a central or “guiding”
one in Canada’s approach to protecting and conserving fish habitat. (See, for
example, 1998 C&P Guidelines, p. 1 (characterizing NNL as a “Guiding Principle”);
and DFO’s Annual Report to Parliament on the Administration and Enforcement of
the Fish Habitat Protection and Pollution Prevention Provisions of the Fisheries Act
for the period of April 1, 1996 to March 31, 1997 (noting that NNL is “[t]he primary
guiding principle” for DFO’s Habitat Management Program)).

As noted above, Canada gauges effective enforcement of Fisheries Act s. 35(1) by
the extent to which Canada achieves NNL:

Generally, achieving No Net Loss is what DFO would consider to be
‘effective enforcement’ regarding hydro dams, or any other industries, in
Canada. This would achieve the intent of Fisheries Act s. 35. (Canada’s
March 1999 Submission, p.2).

" See e.g., Determination in SEM-95-002 (8 December 1995).
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As the quote reflects, this is true for hydroelectric operations as well as for other
activities.

In Section 1.6 of its March 1999 Submission, Canada asserts the following:

The most important yardstick regarding effective enforcement is the
effect on the resource; this is essentially the same yardstick as the No Net
Loss principle of DFO: i.e. is the situation improving for fish and fish
habitat regarding hydro facilities?

In a 30 January 1997 letter to the Province of British Columbia, DFO indicated that it
plans to ensure achievement of NNL and produce a net gain to fisheries resources
through participation in the WUP process. (The WUP process is discussed in Section
I11.B.3.2 below):

[W]ith respect to applying the National “Policy for the Management of
Fish Habitat” to the WUP process, as a general objective DFO will seek
to achieve an overall net gain to the fisheries resources of British
Columbia. We feel that this objective will be achieved by ensuring a no
net loss of the existing productive capacity of fish habitats, and restoring
potential productive fish habitats in systems impacted by hydroelectric
facilities. (30 January 1997 letter from E.A. Perry, Executive Director,
Habitat and Enhancement Branch, DFO to Dr. J. O’Riordan, Assistant
Deputy Minister, Environment and Lands, Regions Division,
MELP)(“DFO’s 30 January 1997 Letter”).

This section covers four issues relating to the NNL principle. First, it provides
information concerning what the principle means. Next, it provides information on
some of the policies Canada has adopted to achieve NNL. Third, it provides
information concerning its application in the context of BC Hydro’s facilities.
Fourth, it provides information concerning the use of NNL to measure effective
enforcement of's. 35(1).

3.1(1) A Brief Overview of the Guiding Principle of No Net Loss

Canada first articulated and described the NNL principle in 1986, in its Policy for the
Management of Fish Habitat. This 1986 Policy defines the NNL principle as
preventing further reductions to Canada’s fisheries resources due to habitat loss or
damage:

Under this principle, the Department will strive to balance unavoidable
habitat losses with habitat replacement on a project-by-project basis so
that further reductions to Canada’s fisheries resources due to habitat loss
or damage may be prevented. (1986 Habitat Management Policy, p. 14)
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The overall objective of the 1986 Habitat Management Policy is to achieve a net
gain of habitat for Canada’s fisheries resources. The 1986 Policy indicates that
Canada will achieve this objective by conserving existing fish habitat “using a NO
NET LOSS guiding principle,” among other strategies. (1986 Habitat Management
Policy, pp. 2, 12-14, emphasis in original). Canada also will seek, inter alia, to
restore damaged fish habitats. (1986 Habitat Management Policy, pp. 14—15).

The 1986 Habitat Management Policy articulates a hierarchy of preferences for
achieving NNL:

Fisheries management objectives will be a major consideration in
deciding what offsetting proposals would be acceptable to achieve NO
NET LOSS. First, preference would be to maintain without disruption
the natural productive capacity of the habitat(s) in question by avoiding
any loss or alteration at the site of a proposed project or activity. Only
after it proves impossible or impractical to maintain the same level of
habitat productive capacity would the Department accede to
compensatory options—like-for-like compensation, off-site replacement
habitat, or an increase in the productivity of existing habitat for the
affected stock. In those rare cases where it is not technically feasible to
avoid potential damage to habitats, or to compensate for the habitat itself,
the Department would consider proposals to compensate in the form of
artificial production to supplement the fishery resource, subject to certain
conditions... . (1986 Habitat Management Policy, pp. 4, 25-26, emphasis
in original).

Canada’s 1998 Habitat Protection and Conservation Guidelines contain a figure
depicting this hierarchy.
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Figure 1: Options for Habitat Conservation and Protection
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87. Canada has developed a series of policies to provide further guidance on the
implementation of the NNL guiding principle since issuing the original 1986 Habitat
Management Policy. These policies include, among others:

e Directive on the Issuance of Subsection 35(2) Authorizations, Department of
Fisheries and Oceans, 25 May 1995 (the “1995 Subsection 35(2) Directive”);

e Habitat Conservation and Protection Guidelines, Department of Fisheries and
Oceans, 1998 (the “1998 C&P Guidelines™), superceding the 1994 Habitat
Conservation and Protection Guidelines; and

e Decision Framework for the Determination and Authorization of Harmful
Alteration, Disruption or Destruction of Fish Habitat, Department of Fisheries
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and Oceans, Habitat Management Branch, 1998 (the “1998 HADD Decision
Framework”).

Information from some of these policies is provided below.

3.1(2) Strategies to Achieve No Net Loss: The 1998 Decision Framework for
the Determination and Authorization of Harmful Alteration, Disruption
or Destruction of Fish Habitat

The 1998 HADD Decision Framework is one of the Canadian policies developed to
apply the NNL principle. Canada indicates that it generally follows this Decision
Framework. (11 June 1999 Response to 21 April 1999 Questions, p. 2). The Expert
Group notes that NNL is “largely implemented” through this Decision Framework.
(Expert Group Report, para. 38).

The 1998 HADD Decision Framework indicates that, in Canada’s view, s. 35(2)
authorizations are an important regulatory tool—such authorizations make legal
activities that otherwise might be illegal because of the harm they cause to fish
habitat. If there is likely to be a harmful alteration, disruption or destruction of fish
habitat, “then a Subsection 35(2) authorization is required in order for the project to
proceed without risking contravention of Subsection 35(1).” (1998 HADD Decision
Framework, p. 4). As the 1998 HADD Decision Framework states elsewhere, s.
35(2) “qualifies” the s. 35(1) prohibition against harming fish habitat, “in that it
allows for the authorization by the Minister of Fisheries and Oceans, or through
regulation, of the alteration, disruption or destruction of fish habitat.” (1998 HADD
Decision Framework, p. 1; See also 1998 HADD Decision Framework, p. 15, 1998
C&P Guidelines, p. 16). That is, if a project could cause harm to fish habitat and
thereby violate Fisheries Act s. 35(1), Canada will consider issuing a s. 35(2)
authorization as a way to minimize and compensate for such harm and, legally, make
the residual harm legal.

The 1998 HADD Decision Framework indicates that Canada’s approach to applying

the NNL principle involves evaluating two basic questions in reviewing projects:

e [saHADD likely to result?

e If so, should a s. 35(2) authorization be issued? (1998 HADD Decision
Framework, Executive Summary)

The 1998 HADD Decision Framework includes a figure depicting the decision
framework for the determination and authorization of HADDs.
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Figure 2: A Decision Framework for the Determination and Authorization of
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2 This figure also appears as Figure 1 on page 5 of the 1998 Habitat Conservation and Protection Guidelines, DFO (2™

ed. 1998).
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The first question of whether a HADD is likely to result is, in turn, broken down into
three subsidiary questions:

1) Is fish habitat present?
2) If so, could the project cause a HADD?
3) If so, can impacts from the project be fully mitigated to prevent such a HADD?

If no fish habitat is present, the Fisheries Act does not apply. Similarly, if fish
habitat is present but the project has no potential to cause a HADD, then, again,
there is no possible violation of s. 35(1) and no s. 35(2) authorization is needed.
(1998 HADD Decision Framework, p. 2). Finally, the 1998 HADD Decision
Framework explains that if mitigation measures are likely to prevent a HADD,
then a s. 35(2) authorization is not required.

The 1998 HADD Decision Framework reflects Canada’s strong preference for
identifying ways to avoid HADDs rather than compensating for them because of the
inherent uncertainties associated with the effectiveness of the latter approach:

Even though a proponent may be willing to undertake compensation,
issuance of a Subsection 35(2) authorization with compensation specified
is viewed as the least preferred approach. Because the success of
compensation in maintaining productive capacity is not always certain,
the preferred approach... is to fully mitigate impacts to such an extent
that a HADD is not likely to result. The first step in applying the
hierarchy is to try to avoid impacts through relocation or redesign of the
project. If impacts remain, then the next step is to identify specific
mitigation measures, such as timing windows. If a HADD is still
expected to occur then the manager determines if appropriate
compensation is possible. (1998 HADD Decision Framework, p. 17).

Other policies make this point as well. For example, Canada’s 1995 Subsection
35(2) Directive states:

[T]he first preference is to maintain the productive capacity of the
habitats in question by avoiding any loss or harmful alteration through
project relocation, redesign or mitigation. Only after it becomes
impossible or impractical to maintain the same level of habitat
productive capacity would the exploration of compensatory options be
considered. (1995 Subsection 35(2) Directive, p. 3)

The 1998 HADD Decision Framework provides information relevant to determining
whether fish habitat is present and whether the proposed project could cause HADD
of fish habitat.

e [t elaborates on the definition of “fish habitat.” Fisheries Act s. 34 defines “fish
habitat” as “spawning grounds and nursery, rearing, food supply, and migration
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areas on which fish depend directly or indirectly in order to carry out their life
processes.” The 1998 HADD Decision Framework states that fish habitat is
“comprised of those physical, chemical and biological attributes of the
environment (e.g., substrate type and structure, aquatic macrophytes, water
depth, water velocity, water temperature, dissolved oxygen, riparian vegetation,
etc.) which are required by fish to carry out their life processes (e.g., spawning,
nursery, rearing, feeding, overwintering, migration).” (1998 HADD Decision
Framework, Executive Summary & pp. 5—6; See also 1998 C&P Guidelines, pp.
1-2).

After noting that the Fisheries Act does not define what constitutes a HADD,
the 1998 HADD Decision Framework provides the following definition:
“HADD of fish habitat is defined here as: any change in fish habitat that
reduces its capacity to support one or more life processes of fish.” (1998 HADD
Decision Framework, Executive Summary & p. 6, emphasis in original).

In other words, a HADD results when “there is a change in the physical,
chemical, biological attributes of fish habitat” that renders the habitat “less
suitable, or unsuitable, for supporting one or more life processes of fish.” (1998
HADD Decision Framework, p. 7). Implicit in this model is the “assumption...
that, as a result of the reduced capacity of the habitat to support the life
processes of fish, there will also be a loss in the capacity of the habitat to
produce fish.” (1998 HADD Decision Framework, p. 7, emphasis in original).

The 1998 HADD Decision Framework defines the differences among “harmful
alteration,” “disruption,” and “destruction” as follows:

These conditions do differ, and are differentiated essentially by the
severity of impacts and their duration, as follows:

e harmful alteration - any change to fish habitat that indefinitely
reduces its capacity to support one or more life processes of fish but
does not completely eliminate the habitat;

e disruption - any change to fish habitat occurring for a limited period
which reduces its capacity to support one or more life processes of
fish; and

e destruction - any permanent change of fish habitat which completely

eliminates its capacity to support one or more life processes of fish.
(1998 HADD Decision Framework, p. 6, emphasis in original).

The 1998 HADD Decision Framework explains the types of information needed
to determine whether fish habitat is present:

[Clertain bio-physical information (e.g., water velocity, flow, stream
width/depth, channel features, water temperature, oxygen levels,
substrate, vegetation, etc.) is normally required by habitat managers to
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determine the presence, type, quality and quantity of fish habitat present
at the project site or in an area impacted by a project.

In addition, generally all species and life stages of fish contributing to a
fishery, and their use of the habitat must also be known to determine how
the bio-physical attributes of the habitat(s) meet the requirements of the
fish species. (1998 HADD Decision Framework, p. 6).

The 1998 HADD Decision Framework indicates that in evaluating HADDs, it is
important to understand the specific project proposed as well as the “species and
life stages of fish present which contribute to a fishery, and types of habitat
present.” (1998 HADD Decision Framework, p. 10). DFO lists the “principal
factors” to consider in determining if a HADD of fish habitat is likely to result.
These factors include:

1. environmental (fish habitat) information;

2. fish species, and their respective life stages, use of the habitat, and
their sensitivities to habitat changes;

3. project impacts to bio-physical attributes such as substrate, aquatic or
riparian vegetation, flow, sedimentation, hydrology, water quality
(e.g., temperature, turbidity, oxygenation), etc.;
the type and extent of habitat impacted (spatial context);

5. timing of project construction/operation in relation to habitat
utilisation;

6. details of the project (construction and operation);

7. change to the integrity of the habitat, that is whether post-project
conditions will lead to future habitat impacts (e.g., erosion);

8. short- and long-term impacts to key habitat components and life
processes of fish, through the application of conceptual models; and,
where appropriate,

9. mitigation measures available to avoid or reduce the impacts. (1998
HADD Decision Framework, p. 9).

The 1998 HADD Decision Framework notes that different fish species require
different types of fish habitat:

[E]ach [fish] species requires specific physical, chemical and biological
conditions that must be taken into consideration in the assessment of
impacts of project proposals. (1998 HADD Decision Framework, p. 7)

The 1998 HADD Decision Framework notes that: “[A]ny change in habitat, no
matter how minor, could be expected to have some effect on fish habitat
attributes which support life processes of fish; however, in making a
determination of the likelihood of a HADD, habitat managers should determine
if, in their professional judgement, such effects would be expected to result in a
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95.

96.

reduction in the habitat’s capacity to produce fish, relative to the fishery or
potential fishery in question.” (1998 HADD Decision Framework, p. 14).

e The 1998 HADD Decision Framework lists types of projects generally
considered likely to result in HADD of fish habitat. It includes “dams” among
those types of projects for which “a conclusion that a HADD is likely to result
would usually be reached.” (1998 HADD Decision Framework, p. 12).

For situations in which fish habitat is present and a project could cause a HADD, the
1998 HADD Decision Framework lists the considerations relevant to whether a s.
35(2) authorization should be issued:

e the acceptability of the HADD of fish habitat;

o fisheries management or fish population objectives;

e whether the habitat is supporting an active fishery—where there is
no active fishery, there may be more flexibility in the timing of the
implementation of compensation;

e importance of the habitat—as per the 1998 C&P Guidelines, whether

the impacted habitat type is in low supply and/or may be of high
value to fish production;

o whether the effects of the HADD will be temporary or permanent;

e whether the HADD will cause a significant change in the capacity of
the habitat to produce fish—either because the project will result in a
relatively large change, or a small but significant, or cumulative
change;

o the availability of technically feasible habitat compensation options,
as well as evidence of past success in efforts to compensate for the
loss of the type of habitat impacted by the project;

e compatibility with the hierarchy of preference for compensation
options, as per the 1998 C&P Guidelines; and

e whether the authorization would set a precedent that could lead to

future cumulative impacts. (1998 HADD Decision Framework, p.
15).

The conditions under which a s. 35(2) authorization should be issued are more fully
described in the 1998 C&P Guidelines. The details, for example, regarding habitat
compensation agreements, if required, are discussed at pp. 17-18.

The 1998 HADD Decision Framework provides information on the process for
considering whether to issue a s. 35(2) authorization, once Canada has determined
that fish habitat is present and the proposed project could cause HADD of fish and
fish habitat. It provides that “[u]nder the CEAA, DFO is required to conduct an
environmental assessment of most project proposals prior to issuing a Fisheries Act
Subsection 35(2) authorization.” (1998 HADD Decision Framework, p. 18). The
1998 HADD Decision Framework explains Canada’s application of the CEAA to s.
35(2) authorizations as follows:
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Prior to issuing an authorization, a CEAA environmental assessment
must be completed and the conclusion must be that, after taking into
account any mitigation measures, the adverse environmental effects are
not significant, or, if they are significant, they are justifiable in the
circumstances. For the purposes of an environmental assessment made
under the CEAA, the CEA Act defines the term “mitigation” such that it
includes both mitigation and compensation, as defined in the Habitat
Management Policy. Generally, in those situations where a habitat
manager has concluded that a likely HADD can be mitigated and/or
compensated to achieve No Net Loss then the manager would also
conclude that impacts to fish habitat are not considered significant
pursuant to CEAA and issue a Subsection 35(2) authorization with
appropriate conditions.

If the decision is that the likely HADD is unacceptable (i.e., DFO is not
prepared to issue a Subsection 35(2) authorization), DFO would
terminate the CEAA assessment and not issue the authorization. (1998
HADD Decision Framework, p. 19).

97. The 1998 HADD Decision Framework outlines a special process for certain
situations in which Canadian officials believe that it is not appropriate to issue a s.
35(2) authorization because of the impacts of the project:

[I]n certain cases (e.g., major projects that have potential for significant
environmental and fish habitat impacts, and/or socio-economic policy
implications), the following general approach may be appropriate: DFO
would inform the proponent of its decision not to issue a Subsection
35(2) authorization and indicate that if the proponent wishes to pursue
the project, DFO would be prepared to make written representation to the
Minister of Environment that the project go to a CEAA panel. In so
doing, it should be made clear to the proponent that DFO will maintain
its position, when making submissions to the CEAA panel, that there are
unacceptable impacts to fish habitat associated with the project.
Subsequent to the release of the panel’s report, DFO’s decision as to
whether or not an authorization will be issued, and the appropriate
compensation, if any, to be applied, would be based on the
recommendations set out in the panel report, as approved by Governor in
Council.

By taking this general approach, DFO officials would be able to make
their decisions based on the nature and extent of impacts to fish habitat.
It would provide a formal, open, public process for other factors, such as
socio-economic considerations, to be examined and provide the Minister
with a broader, supportable rationale for authorizing, or not authorizing,
a HADD likely to result from such major projects. (1998 HADD
Decision Framework, p. 19).
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98.

99.

100.

As covered in more detail in the WUP section below, one of the questions raised by
the Submitters is whether the WUP process is consistent with the CEAA process.
One of the issues in the context of the quoted passage is whether the WUP process
contemplates that DFO officials will maintain the focus on fish habitat issues
described above. A second issue is whether WUP will incorporate the process
described above when DFO officials decide that the impacts on fish habitat, viewed
on their own, would warrant rejection of s. 35(2).

The 1998 HADD Decision Framework provides that authorizations are not
necessarily issued for every project. It states that Canada is “not obliged to issue an
authorization in situations where adverse impacts to fish habitat are judged to be
unacceptable.” (1998 HADD Decision Framework, p. 15; See also 1995 Subsection
35(2) Directive, p. 4). The 1998 HADD Decision Framework indicates that
cumulative effects are considered in deciding whether to issue an authorization and
may lead to a decision not to issue one:

Cumulative effects... may influence the decision about whether a HADD
will be authorized. ...The uncertainty about acceptable levels of
development and the risk of establishing precedents leading to significant
cumulative effects will normally cause habitat managers to recommend
against issuing a Subsection 35(2) authorization. (1998 HADD Decision
Framework, p. 16).

3.1(3) Application of No Net Loss in the Context of BC Hydro Facilities

Canada states that it measures the effectiveness of its enforcement efforts based on
whether BC Hydro operations achieve No Net Loss. To quote from Canada’s March
1999 Submission once again:

Generally, achieving No Net Loss is what DFO would consider to be
“effective enforcement” regarding hydro dams, or any other industries, in
Canada. This would achieve the intent of the Fisheries Act s. 35.
(Canada’s March 1999 Submission, p.2)

The previous section of the Factual Record summarizes Canada’s definition of NNL.
It also covers Canada’s strategy for achieving it. Key elements of this strategy
include assessing whether projects could harm fish habitat, seeking to eliminate such
impacts whenever possible, and considering issuance of s. 35(2) authorizations when
impacts cannot be avoided. The 1986 Habitat Management Policy, which created the
NNL guiding principle, indicates that it “applies to proposed works and undertakings
and it will not be applied retroactively to approved or completed projects.” (1986
Habitat Management Policy, pp. 4, 14). Other policies also suggest a focus on
proposed projects. (See, for example, 1998 HADD Decision Framework, p. 1
(applies to “project proposals™); and 1998 C&P Guidelines, p. 1 (apply to “proposed
works and undertaking[s]”)).
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102.

103.

In light of Canada’s expressed goal of achieving NNL for BC Hydro operations, and
particularly because the policies cited in paragraph 100 appear to deal primarily with
new project proposals, Canada was asked a number of questions relating to how it
determines NNL for BC Hydro operations, particularly with respect to the six
facilities for which the Expert Group developed relatively in-depth information.
Based on the information provided, the Expert Group states that there is not
sufficient information for outside reviews of whether No Net Loss is being achieved
“at individual facilities or for the hydroelectric system as a whole.” (Appendix 8,
para. 54). One of the questions asked is as follows:

What is the process or model utilized to calculate or determine No Net
Loss in relation to the six facilities that the experts have identified to be
of interest? (21 April 1999 Questions, Question #1)

In its response, Canada indicates that it calculates or determines NNL for the six
facilities of interest by using a variety of information to assess impacts of the projects
and it generally follows the 1998 HADD Decision Framework (described above):

The model used by Fisheries and Oceans Canada (F&OC) to calculate or
determine No Net Loss in relation to the six facilities of interest is to
assess the impacts of the project on fish and fish habitat. This assessment
incorporates available fisheries, biophysical, facilities management
information as well as the professional judgement of qualified experts in
the field. Subsequent steps followed in this process generally follow the
F&OC Policy directive entitled “Decision Framework for the
Determination and Authorization of a Harmful Alteration, Disruption or
Destruction of Fish Habitat.” (11 June 1999 Response to 21 April 1999
Questions, p. 2).

In its March 1999 Submission, Canada stated that it has “tentatively identified
baseline, improved and restored scenarios for most facilities.” (Canada’s March
1999 Submission, p. 29, emphasis in original). Canada was asked to provide these
scenarios:

In the DFO Submission, DFO indicated that it has “tentatively identified
baseline, improved and restored scenarios for most facilities” and that the
baseline condition is “in full compliance with the Fisheries Act.” Please
provide each of those scenarios for the six facilities of interest and
outline how it is determined that the baseline condition is in full
compliance with the Fisheries Act. (21 April 1999 Questions, Question
#5)

In its response to Question #5 of the 21 April 1999 Questions, the WUP
Management Committee describes development of these scenarios as follows:

In preparation for Water Use Planning the fisheries agencies (F&OC,
MELP Fisheries, and BC Fisheries) held several meetings involving
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regional staff. BC Hydro fisheries staff were also involved in these
discussions. The purpose of these meetings was to assess the impacts of
operations at the various hydro facilities and to determine strategies to
offset those impacts. Efforts were made to compile all available
information of fish and fish habitat in those systems and this information
was made available at those meetings. As a result of those consultations,
strategies involving changes to flows, habitat enhancement opportunities,
and other mitigative measures were identified for each facility. The
baseline, improved and restored scenarios were developed based on
existing data and professional judgement by experts familiar with the
systems.

This information has been useful as a planning tool, to provide guidance
for development of the overall WUP Program for BC Hydro facilities. It
was and is intended that once individual WUPs were initiated, further
study would enable the fisheries agencies to assess the validity of the
baseline conditions identified and redefine them if appropriate.

The Expert Group states that the scenarios requested in the 21 April 1999
Questions, Question # 5 were not provided:

We have been told that baseline, improved and restored scenarios were
tentatively identified for most BC Hydro facilities. (Canada’s 11 June
1999 Response to 21 April 1999 Questions, p. 9; Canada’s March 1999
Submission, Section 3.1). We have requested these scenarios for the six
facilities (Question #5 of 21 April 1999 Questions) but they have not
been provided. As a result, it is not clear what Canada considers to be
baseline (or better) conditions for these particular facilities, or when
these conditions were set. (Appendix 8, para. 49).

104. Canada was asked what year it uses as the baseline year from which to calculate
losses and gains for each of the six facilities identified to be of particular interest:

What year is utilized as the baseline year in the No Net Loss model from
which habitat losses and gains are subtracted or added? (21 April 1999
Questions, Question #1(a)).

Canada provided the baseline year for two facilities: John Hart (1995); and the
Ruskin facility on the Stave River (1989) (11 June 1999 Response to 21 April 1999
Questions, p. 2). Canada states that the baseline year is “the year in which specific
problems at a facility result in assessments and/or actions by F&OC to address these
problems.” Canada states further that “[t]he baseline year will be different for each
facility.” The additional baseline years requested were not provided.

105. Canada was asked to provide a detailed sample NNL calculation for a facility,
preferably one of the six of interest:
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Please provide a detailed sample No Net Loss calculation for a facility,
preferably one of the six facilities of interest, for which No Net Loss has
been calculated. (21 April 1999 Questions, Question #1(d)).

106. The response to this request is as follows:

The calculation of a habitat balance sheet for existing hydro facilities is a
complex undertaking. At hydro facilities, variability of flows or water
levels above and below facilities, and day-to-day system operations,
which make it difficult to clearly identify and quantify impacts.
Accordingly, we utilise whatever information is available and exercise a
conservative evaluation by departmental biologists, engineers, scientists
and external experts to establish the requirements for No Net Loss.

The Independent Experts of the Secretariat have asked for a detailed
calculation of No Net Loss for one of the six identified facilities. We will
provide details concerning the development of the Campbell River
Interim Flow Strategy, which was initiated in 1995 following spill events
from John Hart which damaged spawning areas downstream of the dam.
These spawning channels were in large part constructed as a result of
work undertaken by the Vancouver Island Hydro/Fisheries Technical
Committee between 1992 and 1995.

e 1992 — Formation of the Vancouver Island Hydro/Fisheries
Technical Committee.

e 199295 — Detailed studies undertaken to assess salmonid habitats in
the lower Campbell River to assess carrying capacity for salmonids,
identify limiting factors and identify enhancement opportunities.

Based on these studies, spawning and rearing was determined to be
limiting in the lower river. Spawning was determined to be limiting
due to lack of suitable spawning gravel. For chinook salmon,
existing spawning capacity was estimated to be 554, well below
historic escapements and the F&OC target escapement of 4000.
Steelhead spawning capacity was 296 as compared to the target
escapement of 500.

Rearing habitat for all salmonid species was also determined to be
limited due in part to unsuitable depths and velocities from turbine
discharges below John Hart. Flow fluctuations from ramping were
also determined to be significant.

e 1995 — Construction of spawning and rearing channels in the lower
river.

e November 1995 — Spills from John Hart damage spawning channels.

e December 1995 — Formation of the Campbell River Hydro/Fisheries
Advisory Committee.

e May 1997 — Campbell River Hydro/Fisheries Advisory Committee
issues its Interim Flow Management Strategy. This report identifies
requirements for habitat works to meet target escapements and
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proposes flow modifications to BC Hydro operations to enhance
habitat productivity. Some specific prescriptions include:

e Provision of additional spawning area (5200-6200 sq. m.) to
meet F&OC escapement targets for chinook.

e Rearing habitat for chinook to be improved through instream
complexing and habitat development and estuarine rehabilitation
(not specific to BC Hydro).

e Steelhead rearing would be improved by lowering the minimum
flow in the river during the summer using a target of 1200 cfs
with a minimum of 1000 cfs.

e Implement flow targets which attempt to mimic the natural
hydrograph.

¢ Implement new ramping rates to reduce stranding of juvenile
salmonids.

It was the opinion of the Committee that implementation of the strategy
would provide habitat conditions in the lower Campbell River that would
enable F&OC and MELP to meet target escapements within a decade of
implementation. A copy of the Campbell River Interim Flow
Management Strategy was enclosed in the March 1999 Water Use
Planning Management Committee submission to the Independent
Experts of the Secretariat for consideration. We encourage a thorough
review of this document since it provides much greater detail than
included here. (11 June 1999 Response to 21 April 1999 Questions, pp.
3-4).

107. The Expert Group describes the response to Question #1(d) as follows:

In its response to Question 1(d), Canada does not provide a detailed
sample No Net Loss calculation for a facility. Instead it states that
“calculation of a habitat balance sheet for existing hydro facilities is a
complex undertaking” and that “variability of flows or water levels
above and below facilities, and day-to-day system operations, which
make it difficult to clearly identify and quantify impacts. (11 June 1999
Response to 21 April 1999 Questions, p. 3). In lieu of the detailed
calculation of No Net Loss for a facility Canada offers the details of the
development of the Campbell River Interim Flow Strategy (ibid.).
(Appendix 8, para. 47).

108. In its June 11 response to Question #5, Canada states that baseline conditions are
defined as “incrementally improving current habitat productive capacity to arrest the
decline in fish production potential.” (11 June 1999 Response to 21 April 1999
Questions, p. 9). The Expert Group provides the following information concerning
this definition:

This statement suggests that Canada considers baseline conditions to
have been achieved when the decline in habitat capacity has stopped. The
purpose of establishing a baseline should be to quantify the amount of
habitat at a certain point in time and then attempt to restore habitat to that
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level and maintain it at that level. The definition cited does not reflect
that goal. (Appendix 8, para. 48).

3.1(4) Information Concerning the Use of No Net Loss

109. Conflicting information was provided as to whether achieving NNL would be an
appropriate benchmark for effective enforcement of s. 35(1) of the Fisheries Act.

110. As noted above, Canada asserts that achieving NNL constitutes effective

enforcement of Fisheries Act s. 35(1). (See paras. 81, 99).

111. The Submitters assert that achieving NNL would not constitute effective
enforcement of Fisheries Act s. 35(1). The Submitters claim that NNL is different
from compliance with s. 35(1) because NNL allows destruction of some fish habitat
so long as there is no overall net loss, while s. 35(1)’s prohibition against harming

fish habitat is not qualified in this way:

112. The Expert Group raises three issues relating to whether achieving NNL would

[A]chievement of “no net loss” is not equivalent to effective enforcement
of section 35 of the Fisheries Act. ... The determination of whether there
has been a harmful alteration, disruption, or destruction of habitat, for the
purposes of section 35(1) of the Fisheries Act, is not dependant upon an
overall net loss of habitat. (Submitters’ 24 March 1999 Submission, pp.
3-4).

produce compliance with s. 35(1).

First, the Expert Group raises the issue of whether Canada’s application of NNL
to BC Hydro facilities will lead Canada “to accept or condone harm to habitat
before the baseline is set.” (Appendix 8, para. 44, emphasis added). As an
example, the Expert Group cites the John Hart facility, where the baseline year
1s many years after the facility was put into place and many years after harm to
fish habitat may have occurred on an ongoing or regular basis.

In the example of John Hart, there could have been significant declines
in habitat between the time when the facility was installed and 1995,
when the baseline year for habitat levels was set and from which net loss
and net gain are calculated. Under DFQ’s Policy, if the habitat is
improved a small amount above what it was in 1995 this would be
considered a net gain. However, the productive capacity of the habitat
could still be significantly lower than it was originally, or in 1977, when
Section 35(1) of the Fisheries Act was enacted, in 1986, when the No
Net Loss policy was adopted, or in 1994, when the NAAEC was
established. In the John Hart situation, for example, there could have
been incremental harm to fish habitat in the years prior to 1995 but
Canada would not consider this harm in setting its baseline at the level of
fish habitat present in 1995. (Appendix 8, para. 43).
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The Expert Group states that “[i]f baseline years for other facilities are
in the same general time frame, it is likely that there have been
significant habitat losses at many if not all hydroelectric facilities over
the past two decades that would not be captured by the NNL principle
due to the manner in which baseline years for NNL are established.”
(Appendix 8, para. 43. See also Appendix 8, para. 51).

Second, the Expert Group raises the issue of whether application of
NNL to BC Hydro facilities will lead to habitat loss after the baseline is
set so long as compensation is made for such losses. The Expert Group
notes that relocation, redesign, and mitigation are the order of
preferences for avoiding any loss or harmful alteration of habitat. The
Expert Group adds that “[a]lthough the various forms of compensation
are least preferred, they remain an option for all proposals.” (Appendix
8, para. 37; See 1998 C&P Guidelines, pp. 7-8; and paras. 85, 86
above). Given this hierarchy, “Canada would seem to condone harm
after the baseline is set so long as the harm is compensated consistent
with the NNL policy.” (Appendix 8, para. 44). Later in its Report, the
Expert Group states that given the hierarchy of preferences, the Policy
“technically allows for the complete elimination of natural fish habitat.
The NNL principle allows for the destruction of fish habitat short of
complete elimination as well.” (Appendix 8, para. 220; See also
Appendix 8, para. 37) The Expert Group states “[a]lthough
compensation is nominally excluded when a project impacts critical fish
habitat..., the possible need for compensation after the fact is
acknowledged.” (Appendix 8, para. 37).

Third, the Experts raise the issue of whether Canada sets baselines in a
comprehensive way—that is, whether Canada assesses all of the impacts to fish
habitat in setting a baseline. The Experts indicate that there is insufficient
information to answer this question. The Experts further indicate that an
approach to setting baselines that only assesses some of the impacts on fish
habitat would raise methodological concerns regarding the value of such

baselines.

It is clear that hydroelectric operations create many different impacts on
fish habitat. In some cases, such as the John Hart project, Canada has
taken a fairly comprehensive approach, through the formation of the
Campbell River Advisory Committee to identify and address a wide
range of impacts at the facility to ensure that there is NNL from 1995 on.
In its responses to our various questions, Canada has not itemized the full
range of impacts at each site and has not indicated which of these are
being addressed and which are being accepted as “pre-baseline.” Thus, it
is not possible for the Expert Group to review whether Canada’s baseline
approach is sufficiently comprehensive to establish a baseline for all
harmful impacts on fish habitat. (Appendix 8, para. 52).
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113.

3.2

114.

115.

116.

117.

The Expert Group makes two other statements concerning NNL. The first is that
there is insufficient information to review whether Canada has achieved NNL with
respect to BC Hydro’s facilities:

Canada has not provided sufficient information for outside reviews of its
assertion that it is achieving No Net Loss at individual BC Hydro
facilities or for the hydroelectric system as a whole. (Appendix 8, para.
54).

The second is that a variety of examinations of NNL have concluded that, as a
general matter, to date, the NNL policy has failed to protect fish habitat:

Various other examinations of NNL, including A Review of Salmon
Stock Status (Slaney, et al. 1996, Status of Anadromous Salmon and
Trout in BC and Yukon, Fisheries 21:20-35), a DFO sponsored
workshop (Quadra Planning Consultants 1997, No Net Loss of Habitat:
Assessing Achievement, Habitat and Enhancement Branch, DFO,
Vancouver), an evaluation by a committee of experts (The Living
Blueprint for Salmon Habitat, published by the Pacific Salmon
Foundation) and the Pacific Fisheries Conservation Council (annual
report 1998-99) have all concluded that the NNL policy has failed to
protect fish habitat. (Appendix 8, para. 53).

The Water Use Planning (WUP) Process

This section on the Water Use Planning process (“WUP process™) contains seven
subsections: 1) an introduction; 2) a brief summary of the reasons for creating the
WUP process; 3) a review of the basic principles of the WUP process; 4) information
concerning the level of commitment to the WUP process; 5) an overview of the
process for developing water use plans, including some of the concerns raised about
the process; 6) a summary of actions/benefits to date; and 7) information concerning
issues regarding the future effectiveness of the WUP process.

3.2(1) Introduction to the WUP Process

The Province of British Columbia announced the Water Use Plan (WUP) initiative in
November 1996. (Canada’s July 1997 Response, p. 9).

The Water Use Plan Guidelines issued in February 1999 state that the WUP process
is a new one and that is it likely to evolve over time. (1999 WUP Guidelines, p. 9).

In its March 1999 Submission, the Water Use Plan Management Committee
describes the WUP program as “a major new initiative undertaken by the Province of
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118.

119.

120.

121.

122.

British Columbia, DFO and, in the first instance, BC Hydro.” (WUP Management
Committee’s March 1999 Submission, p. 4)."

Canada’s March 1999 Submission indicates that the WUP initiative is “[o]ne of the
most promising” responses to hydro facilities Canada has undertaken. (Canada’s
March 1999 Submission, p. 1). In a 30 January 1997 letter to the Province, Canada
states that it views water use planning as a “very positive, cooperative process to
address outstanding fisheries issues related to licensed water use for all hydroelectric
facilities across the province.” (DFO’s 30 January 1997 Letter).

Canada explains in its July 1997 Response that “[t]he WUP is an initiative to review
all BCH water licenses and to develop water use plans for each of the facilities.”
(Canada’s July 1997 Response, p. 9). The result of these plans will be a “re-
allocation of water for fish and mitigative measures (e.g., habitat restoration, etc.),
where required, to resolve the long-standing fish impact issues.” (Canada’s July 1997
Response, pp. 9-10).

The water use plans “will form part of the BCH water licenses and, as such, be
binding statutory instruments.” (Canada’s July 1997 Response, p. 10; See also WUP
Management Committee’s March 1999 Submission, p. 12). The WUP Management
Committee indicates that a water use plan “defines the operating parameters to be
imposed on specific works or water control facilities.” (WUP Management
Committee’s March 1999 Submission, p. 11).

According to the WUP Management Committee, DFO is a “full participant” in each
step of the WUP process. It “will review each WUP and provide advice and
authorizations as appropriate... prior to implementation of the WUP.” (WUP
Management Committee’s March 1999 Submission, p. 16). In particular, if there will
be continuing fish impacts, and if Canada supports issuance of the WUP, Canada
will issue a “single authorization to cover all fish impacts arising from the WUP
operating parameters, with all mitigation and compensation embedded in the WUP.”
(WUP Management Committee’s March 1999 Submission, p. 14). Operations that
are in accordance with the terms and conditions of a Water Use Plan approved by
DFO will be in compliance with the Fisheries Act. (WUP Management Committee’s
March 1999 Submission, p. 12). If there are no remaining fisheries impacts, no
formal response from DFO is required. (WUP Management Committee’s March
1999 Submission, p. 14).

The Water Use Plan Guidelines establish a 13-step process for initiating, developing,
and reviewing WUPs. The Submitters express concerns about several features of this
process. (See, for example, Submitters’ 22 March 1999 Submission, pp. 10-13). The

' The Water Use Plan Management Committee’s March 1999 Submission indicates that the Committee is comprised
of: the Ministry of Employment and Investment; BC Fisheries; DFO; Ministry of Environment, Lands and Parks; BC
Hydro; and the Crown Corporations Secretariat.
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124.

125.

13-step process, and the Submitters’ concerns about it, are covered below in Section
1I1.B.3.2(5).

The Water Use Plan Management Committee indicates that the WUP initiative is a
“five-year program with actual operating changes occurring in years 4 and 6/7 (after
two sets of approval processes are complete).” (WUP Management Committee’s
March 1999 Submission, p. 28). A schedule for the program as of April 1999 is
included as Appendix 9. Pending development of WUPs, interim orders have been
issued for several facilities in recent years to alter hydroelectric operations so as to
reduce their impacts on fish habitat. (WUP Management Committee’s March 1999
Submission, pp. 19-24).

The Water Use Plan Management Committee contemplates that the WUP process
will include identifying and filling data gaps in a number of areas. (See, for example,
WUP Management Committee’s March 1999 Submission, pp. 16, 29). The
Management Committee highlights this need as follows:

Information collection and exchange is an essential component of water
use planning. This encompasses consolidation of existing information...
as well as new studies where critical information is needed for decision-
making purposes. (WUP Management Committee’s March 1999
Submission, p. 29).

The Management Committee expresses the view that WUP’s emphasis on
information, and the generation of information that will result from the process,
will lead directly to improved decision-making. “Because of the emphasis on
information, it is expected that the WUP process will result in significantly better
informed decisions.” (WUP Management Committee’s March 1999 Submission, p.
29).

The WUP Guidelines contemplate identifying and/or filling data gaps during
several steps of the process. (See, for example, 1999 WUP Guidelines p. 20 (Step
2), pp. 24-25 (Step 5), and p. 15 (noting that “[p]lans are expected to include
adaptive management provisions to gather new information as WUPs are
implemented”)). Similarly, a 4 November 1998 letter from the Province of British
Columbia to BC Hydro notes that “more work is still required to address
information gaps, particularly with regard to fish and aquatic resources, to ensure
informed resource management decisions.” (4 November 1998 letter from Mike
Farnworth, Minister, Ministry of Employment and Investment, British Columbia,
to Mr. Michael Costello, President and Chief Executive Officer, BC Hydro,
p-1)(“Minister Farnworth’s 4 November 1998 Letter”).

The Water Use Plan Management Committee contemplates that the WUP process
will be adaptive in nature as information is developed concerning the impacts of
hydroelectric operations on fish habitat, and concerning the options for resolving
such impacts, among other issues. (See, for example, WUP Management
Committee’s March 1999 Submission, pp. 16, 29).
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126. The Water Use Plan Guidelines state that “[tlhe WUP process does not alter existing
legal and constitutional rights and responsibilities.” (WUP Management
Committee’s March 1999 Submission, p. 13 and Attachment F). The Water Use Plan
Management Committee states that WUPs are “[n]ot intended to fetter the discretion
of... the Minister of Fisheries and Oceans.” (WUP Management Committee’s March
1999 Submission, p. 12). One issue involves the impact of the Terms of Reference
for the WUP Policy Committee on Canada’s fulfilling its responsibilities under the
Fisheries Act. The Terms of Reference establish that “trade-offs among different
water users and interests is part of the WUP process.” The Terms of Reference
continue that trade-offs occur within certain boundaries, including provincial funding
constraints.” (WUP Management Committee’s March 1999 Submission, p. 13). A
second issue involves the impact of the WUP program’s provision for dispute
resolution on Canada’s rights and responsibilities under the Fisheries Act. The
possibility of dispute resolution was raised but not discussed in detail. (WUP
Management Committee’s March 1999 Submission, p. 16). A third question involves
the nature of the actions Canada will take in the event that one or more WUPs do not
lead to issuance of s. 35(2) authorizations, or if terms of a WUP intended to prevent
harm to fish habitat are not met or do not accomplish their intended purpose. (See,
for example, Appendix 8, para. 235).

3.2(2) Historical Context

127. The WUP Management Committee identifies a shift in public values as one factor
leading to establishment of the WUP initiative. The Committee notes the increased
importance attached to values such as fish and fish habitat in the operation of water
control facilities. The Committee indicates that an increasingly active role taken by
public interest groups, among other factors, has caused federal and provincial
governments to take a stronger stance on the management of fish and fish habitat at
power facilities:

Most water licenses for power purposes, especially for BC Hydro, were
granted before 1962 at a time when the public values leaned heavily
towards economic development. More recently, other values (e.g., fish
and fish habitat) are being given greater consideration in the operations
of water control facilities. [...]

For the most part, federal and provincial governments are now taking a
stronger stance on the management of fish and fish habitat, particularly at
power facilities around the province. This has in part been driven by

[the] more active role taken by public interest groups. (WUP
Management Committee’s March 1999 Submission, p. 5).

128. Combined with this increased public and government concern for the impacts of BC

Hydro operations on fish habitat, there is a desire to address data gaps that exist with
respect to these impacts. The governments’ objective is to use the WUP process to
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generate and collect data important for enhancing understanding of fish habitat, the
impacts of hydroelectric operations on such habitat, and how best to reduce these
impacts. For example, the Water Use Plan Management Committee indicates that
“[t]he Water Use Plan Program, with its emphasis on information collection, is also
designed to address these [data] gaps.” (WUP Management Committee’s March
1999 Submission, p. 6).

Later in its March 1999 Submission, the Water Use Plan Management Committee
elaborates on the need for more data to understand better the harm that the BC
Hydro operations are causing to fish habitat and the appropriate strategies to
address such harm:

[T]here is a considerable amount of data on fish habitat downstream of
several of the BC Hydro facilities. In several cases, the data points to
unresolved impacts on fish and fish habitat at the facilities. However, the
data in most cases is incomplete. Definitive conclusions about
appropriate flow regimes or required habitat conditions cannot be made.
With respect to the BC Hydro WUPs, data collection will be a
collaborative process between BC Hydro, DFO and the province and will
be key in developing and evaluating alternative operating plans. (WUP
Management Committee’s March 1999 Submission, p. 16).

129. The governments have recognized for some time that data gaps exist. In June 1993,
the Province of British Columbia directed BC Hydro to conduct an Electric System
Operations Review (ESOR) to “determine whether its electric generation system
operations could be altered to increase net social and environmental benefits for the
province.” (1995 Government Response to ESOR, p. i)' In its 1995 response,
entitled Government Response to BC Hydro’s Electric System Operations Review,
the Provincial Government Liaison Committee (GLC), an Assistant Deputy
Minister-level committee that oversaw the conduct of the ESOR process and
reviewed the ESOR final report, identifies the existence of significant information
gaps in fish and aquatic resources data:

The government analysis of the ESOR final report concludes that the
ESOR process, as documented, largely addresses the scope of the Terms

' The Province explained the reason for initiating the 1993 ESOR initiative as follows:

The impetus for the government’s direction that BC Hydro conduct an Electric System Operations
Review (ESOR) stems, in part, from historic concerns among affected communities and certain
government agencies. Both groups feel that BC Hydro operates its electric system generation
facilities. .. in a manner which does not give adequate consideration to non-power resource values
which include forestry, fish and wildlife, recreation and tourism, transportation, water use, air
quality, water quality, heritage resources and aesthetics.

BC Hydro has historically operated its electric generating system in accordance with power
production objectives and attendant flood control advantages... . However, within this context,
non-power values have occasionally been substituted for the aforementioned power and flood
control objectives in certain circumstances, but not always in a systematic, clearly articulated basis.
(Government Response to ESOR, p. 3).
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of Reference set out in the June 4, 1993 “directive” letter from
government. This conclusion is tempered, however, by the fact that little
data on fish and aquatic resources are available and therefore could not
be included in the evaluation. (1995 Government Response to ESOR, p.
6).

Regarding the limited fish and aquatic resources data, the Province states that
“[t]here is a need to address this shortcoming... which can be attributed to the
‘overview’ nature of the study as well as time and budget constraints.” (1995
Government Response to ESOR, p. 1). The Province continues:

Fisheries officials believe that a continuing, more comprehensive
examination of the aquatic resources affected by BC Hydro’s operations
and the available options is necessary to address this topic. The present
level of knowledge is not considered sufficient to determine whether
there are significant opportunities for fisheries and aquatic ecosystem
rehabilitation through changes to BC Hydro’s system operations. (1995
Government Response to ESOR, p. 19).

The Province indicates that BC Hydro recognizes this data gap as well:

While generally supportive of the concept of the ESOR, and cognizant of
the time and resource constraints which BC Hydro faced, provincial
fisheries officials are concerned that general conclusions about the social
benefits of electric system operations changes, and the specific
operations changes which were evaluated, were selected based on limited
fisheries information. The ESOR final report acknowledges this view by
stating, “...[t]he current knowledge based on the impact of alternative
operations on fish and aquatic resources [in BC Hydro impacted
watersheds] is limited...” and that “...[d]ecisions on operational
procedures and identification of specific operating alternatives to
optimize conditions for fish required much more work.” (1995
Government Response to ESOR, p. 19).

In its March 1999 Submission, Canada states: “There is generally a lack of data on
fisheries information before and after construction as well as fish/flow/habitat
relationships.” (Canada’s March 1999 Submission, p. 8). Later in the same
submission, Canada states:

One of the significant constraints in regulating the industry (and
prosecuting) is the lack of scientific understanding of the effects of hydro
facilities on fish and fish habitat. DFO’s knowledge base has increased
significantly by participating in joint studies with other regulators and
BC Hydro—one of the significant elements of Water Use Planning is the
generation of better studies of hydro facilities. (Canada’s March 1999
Submission, p. 18).

Along the same lines, Canada later indicates:
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130.

131.

It is also important to recognize that currently DFO does not have
sufficient data to determine specific fisheries requirements at each
facility. ...The WUP process allows for data collection funded by BC
Hydro to provide the level of information required by the agencies to
make reasoned decisions concerning issues such as flow requirements for
fish, water quality mitigation, habitat restoration opportunities etc. Basic
information such as standing stock information, biophysical assessment,
flow-habitat relationships will be collected for most systems to assist
decision making by the agencies and stakeholders in the WUP process.
(Canada’s March 1999 Submission, p. 30).

While data gathering has been undertaken since the 1995 Government Response to
ESOR, data collection will be an important element of the WUP process.

Another factor leading to creation of the WUP process appears to have been the
positive experience with processes that included a wider spectrum of interested
parties than traditionally were involved to develop plans to address concerns with
fish impacts caused by various BC Hydro facilities. The Water Use Plan
Management Committee offers a positive summary of the experiences involving
Stave Falls, the South Alouette River, and the Campbell River John Hart facilities.
The processes used “had various non-traditional features designed to include a wider
spectrum of interested parties in the development of the plan.” These positive
experiences with including a wider spectrum of interested parties influenced the
nature of the WUP process. (WUP Management Committee’s March 1999
Submission, pp. 6-7)."

BC Hydro indicates that the WUP process will provide a needed degree of
“regulatory clarity” for BC Hydro operations:

' The Alouette Stakeholder Committee (ASC) provides a positive perspective on the Alouette experience:

[TThe discussions of the ASC have gone a long way toward creating a new atmosphere of trust and
cooperation among a diverse group of community, First Nation, federal, provincial, and BC Hydro
stakeholders. (ASC Report, p. iv).

The ASC suggests that the process

hold[s] the potential for defining a new relationship between BC Hydro and the community.
...[T]here now exists a working environment involving the stakeholders and their respective
organizations, in which cooperation is replacing divisiveness and trust is replacing mistrust. (ASC
Report, p. 51).

The BC Wildlife Federation offers a less positive perspective on the Alouette process, although BCWF notes that the
“resulting flows are acceptable and appreciated:”

In this case the methodologies applied by BC Hydro to assess the impacts on fish from different
flows were methodologically flawed according to the scientific literature, as well as, strongly
refuted by provincial and federal agency staff. ...In the opinion of the BCWF members, the
stakeholder process used on the Alouette was flawed and poorly facilitated, but the resulting flows
are acceptable and appreciated. (4 April 1998 letter from John B. Holdstock, BC Wildlife
Federation, to Hon. David Anderson, Minister, Fisheries and Oceans Canada, and Hon. Cathy
McGregor, Minister, Environment, Lands and Parks, p. 3).
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132.

133.

BC Hydro needs clear operating boundaries for its facilities in order to
fully utilize its assets while managing the water resource in a legally and
environmentally responsible manner. The implications of the Fisheries
Act combined with the voicing of other competing demands for the water
resource, have made BC Hydro’s rights to operate less clear in recent

years. [...]

Consequently, a water use plan provides regulatory clarity for BC Hydro.
Within the bounds set, the company will have the flexibility to maximize
operating efficiency, while meeting fisheries needs. (BC Hydro’s
February 1999 Submission, pp. 19-20).

3.2(3) Principles of the WUP Process

The WUP Committee identifies six key “principles” of the WUP process.

e “Recognition of multiple objectives:” WUP will consider a wvariety of
objectives, including but not limited to environmental concerns;

e “No change to existing legal and constitutional rights and responsibilities:”
WUP will safeguard regulatory powers of the Fisheries Act;

e “Collaborative, cooperative and inclusive process:” WUP will be an inclusive
process.

e “Recognition that trade offs (choices) have and will occur:” WUP will pursue
“incremental improvements” in balancing various water uses because of
inherent conflicts in the management of water, such as the conflict between fish
and power.

e “Embodies science and continuous learning through information gathering and
analysis:” information gathering is a “key element” of WUP;

e “Focus on issue resolution and long-term benefits:” the goal is for WUP to
produce real results that can be measured. (WUP Management Committee’s
March 1999 Submission, p. 11).

3.2(4) The Level of Commitment to the WUP Initiative

In its March 1999 Submission, the WUP Management Committee indicates that the
Committee is at the stage of developing a plan to sequence WUP activities and to
confirm adequate resources from key players. “At present, a detailed program plan is
being developed to sequence WUP activities and to confirm adequate resources from
key players (e.g., DFO, MELP).” (WUP Management Committee’s March 1999
Submission, p. 17). The governments indicate that they are “committed to providing
necessary resources to develop WUPs... within the 5-year timeframe” and that “[t]he
budget reflects the costs of completing the process (i.e., development of WUPs).”
(11 June 1999 Response to 21 April 1999 Questions, p. 10).
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134. The British Columbia Government states that the estimated cost of developing

135.

136.

WUPs for all of BC Hydro’s hydroelectric facilities will be in the order of $35
million and that costs will be borne by BC Hydro, DFO and the Provincial
Government. (Minister Farnworth’s 4 November 1998 Letter, p.3).

As indicated above, the Water Use Plan Management Committee indicates that DFO
will be a “full participant” in each step of water use planning. (WUP Management
Committee’s March 1999 Submission, p. 16, see also pp. 12—14). DFO “will review
each WUP and provide advice and authorizations as appropriate.” (WUP
Management Committee’s March 1999 Submission, p. 16). The Committee states
that DFO will perform this review and approval responsibility ‘“after or
simultaneously with an approval under the Water Act but prior to implementation of
the WUP.” (WUP Management Committee’s March 1999 Submission, p. 16). DFO
also has a role in the WUP “management structure” established to administer the
WUP initiative. This management structure includes a WUP Management
Committee (staff level), a WUP Steering Committee (assistant deputy minister
level), and a WUP Policy Committee (deputy minister/director general level). (WUP
Management Committee’s March 1999 Submission, p. 18). The Water Use Plan
Management Committee indicates that “DFO will always retain its statutory
authority.” It continues: “However, the WUP program provides for dispute
resolution.” (WUP Management Committee’s March 1999 Submission, p. 16).

In its comments on the draft Guidelines, the BC Wildlife Federation (BCWF)
indicates that the DFO should be an integral part of this process from the beginning.
According to the BCWF, “[i]t makes no sense to dump the finished WUP on DFO
for their review. DFO will not necessarily be able to trust, or agree with, the
research completed on fisheries generated by the licensee/proponent as was the case
in the Alouette WUP.” (BCWEF’s 4 April 1998 Letter, Comment #10). The Water
Use Plan Management Committee’s March 1999 Submission indicates that, as
noted above, DFO will be involved at each stage of the process. (WUP
Management Committee’s March 1999 Submission, p. 16).

The Provincial Government has directed BC Hydro to participate in a review of its
hydropower water licences for the purpose of developing WUPs. (Minister
Farnworth’s 4 November 1998 Letter). The 21 April 1999 Questions inquire about
BC Hydro’s commitment to participate in the WUP process.

Apart from the letter from Mike Farnworth, Minister of Employment and
Investment, to... BC Hydro..., directing BC Hydro to participate in the
review of its water licenses, what other form of commitment... is there to
ensure that BC Hydro will participate in the WUP? Could BC Hydro
withdraw from the WUP, and if it did what would happen? (21 April
1999 Questions, Question #8).

The Water Use Plan Management Committee responded that BC Hydro could

theoretically refuse to comply with the letter from Minister Farnworth, but that such
an outcome was unlikely for several reasons:
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Theoretically the corporation could refuse to comply with the letter of
direction but this would be unlikely and not in the best interests of the
corporation. As with any corporation its Board of Directors is
accountable to their shareholder, which in this case is the provincial
taxpayers represented by the Minister Responsible and Cabinet, who
have the ability to take whatever corrective action is deemed necessary to
ensure that its directives are implemented. [...]

Further, ...the corporation sees the WUP program as important from a
business perspective. BC Hydro made numerous very public
commitments to the development of WUPs at all its facilities and is
cognizant of the risks to operational flexibility of not meeting
expectations built up among its political, regulatory, First Nations,
community, ENGOs and public stakeholders. (11 June 1999 Response to
21 April Questions, p. 12).

137. The WUP Management Committee offers the following statement concerning the
funding of WUPs:

At various points, yet to be determined, during the 5-year period groups
of WUPs will be submitted for “funding” consideration under the System
Operations Fund (SOF). As noted in the March 1999 WUP information,
it is anticipated that the final value of reduced power benefits from
WUPs could be in the order of $50 million [per year].' It is premature
at this time to fix the possible size of the SOF, since issue identification
and resolution and trade-offs as part of individual WUPs have not yet
occurred. (11 June 1999 Response to 21 April Questions, p. 10).

3.2(5) The Process for Developing WUPs

138. The WUP Management Committee states that “[p]reparation of guidelines to frame
and provide structure for water use planning was... identified as one of the first
deliverables of the program.” (WUP Management Committee’s March 1999
Submission, p. 15). The Water Use Plan Guidelines were released in February 1999.
(WUP Management Committee’s March 1999 Submission, p. 15).

139. The Guidelines establish a 13-step process for developing and implementing WUPs.
These 13 steps are as follows (all page references below are to the 1999 WUP
Guidelines):

1) “The Comptroller initiates a WUP process for the particular facility.” (pp. 1,
16).

' In its May 11, 2000 comments on the draft Factual Record, Canada indicates that “the final value of
reduced power benefits is $50 million per year.” (See Appendix 10).

65



2)

3)

4)

5)

6)

7)

8)

9)

“The licensee or proponent scopes the water use issues and interests with
regulatory agencies and key interested parties.” This scoping effort includes,
among other activities, meetings among interested parties to identify key issues
and interests, reviewing available information on water use impacts, and
identifying information gaps and the need for further studies to develop a WUP.

(pp. 2, 20).

“The licensee/proponent determines the consultative process to be followed and
initiates it.” The licensee, in consultation with the Comptroller, establishes the
process for involving interested parties. (pp. 2, 21-22).

“The licensee or proponent, together with the other participants, confirms the
issues and interests in terms of specific water use objectives.” The Guidelines
indicate that every WUP “must consider fish and aquatic habitat protection,
flood control, beneficial use of the water (e.g., power generation), and First
Nations issues; other issues, such as recreation and navigation, may also be
taken into account, depending on the facility.” (pp. 2, 23).

“The licensee/proponent gathers additional information on the impacts of water
flows on each objective.” This step includes conducting technical studies and
gathering and analyzing information from various sources. The Guidelines
indicate that the data gathering process may be an ongoing one. They state that
“[t]he draft WUP should document remaining ‘data gaps’ and a research
program to fill them.” (pp. 2, 24-25).

“The licensee/proponent, along with the other parties, creates operating
alternatives for regulating water use to meet different interests.” (pp. 3, 26).

“The licensee/proponent, together with the other participants, assesses the
tradeoffs between operating alternatives in terms of the objectives.” (pp. 3, 27).

“The participants determine and document the areas of consensus and
disagreement, and prepare a consultation report.” The Guidelines specify that
“[c]onsensus on an operating alternative for the facility is a goal, but not a
requirement of the WUP consultative process.” (pp. 3, 28).

“The licensee or proponent prepares a draft WUP and submits it [to the
Comptroller] for regulatory review.” If a consensus is achieved, the draft may
include a signature page indicating agreement by other participants. If no
consensus is achieved, the licensee selects a proposed operating regime. (pp. 3,
29-30).
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10) “The Comptroller... issues a decision,” following review and comment from
interested parties. WUP consultations are advisory, providing information and
facility operating proposals for use in the Comptroller’s decision-making. (pp.
4, 32-33). There is a right to appeal the Comptroller’s authorization of a WUP
to the provincial Environmental Appeal Board (EAB), but this right of appeal
appears to be available to a limited universe of parties, notably:

It has been the Board’s practice to accept appeals only from the party
receiving the order, other licensees or proponents, riparian owners, and
property owners physically affected by the works or their operation. (p.
33).

11) “DFO reviews the authorized WUP and issues a decision.” The Guidelines
indicate that “[i]f DFO disagrees with the WUP, it may exercise other
regulatory options at its disposal.” (pp. 4, 34). As noted above, Canada indicates
that it plans to be involved throughout the WUP process, not merely at this
stage.

12) “The Comptroller and regulatory agencies... assess compliance with the
authorized WUP,” through monitoring programs and reporting obligations of
the licensee. The Guidelines note that “[t]he licensee is accountable for meeting
the WUP operating parameters, but not for achieving objectives for other uses
of water.” (pp. 4, 35).

13) “The licensee and Comptroller review the plan on a periodic and ongoing
basis,” specified in the WUP. (pp. 5, 36).

The WUP Management Committee indicates that the process is “meant to be
flexible to accommodate the needs of different physical locations of water control
facilities and the different values and interests of participants.” (WUP Management
Committee’s March 1999 Submission, p. 16).

140. In their 22 March 1999 Submission, the Submitters raise several concerns with the
process leading to development of water use plans. The Submitters assert that the
WUP process “will not satisfy the requirements of section 35 of the Fisheries Act”
for the following five reasons (Submitters’ 22 March 1999 Submission, p. 13; unless
otherwise indicated, all page references in this paragraph are to this Submission):

e The WUP process is limited in its applicability. This view is based on a five-
step analysis. First, the Submitters suggest that “the evidence adduced so far in
this proceeding is that BC Hydro’s day-to-day hydroelectric operations
harmfully alter, disrupt and destroy fish habitat.” (p. 10). Next, the Submitters
indicate that s. 35 “clearly requires that prior to undertaking an activity that
harmfully alters, disrupts, or destroys fish habitat, an authorization must be
received under sub-section (2).” (p. 13). Third, they assert that “CEAA...
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clearly requires an environmental assessment before an authorization is issued.
...[T]here is no statutory authority for substituting an alternate process for a
CEAA assessment.” (p. 13). Fourth, the Submitters conclude that the WUP
process “will, therefore, only constitute effective enforcement of section 35 if
the WUP process meets (or exceeds) the requirements of CEAA.” (p. 13).
Finally, they contend that “the WUP process does not meet the requirements of
CEAA.” (p. 13).

The Submitters point to Canada’s March 1999 Submission in support of the
point that the s. 35(2)/CEAA process applies to this broad range of activities:

DFO interprets a section 35(2) authorization as being required if the
proposed project could cause the harmful alteration, disruption, or
destruction of fish habitat. DFO also interprets the Fisheries Act as
applying to the day-to-day systems operations of hydroelectric facilities.
Therefore, if the day-to-day systems operations of hydroelectric facilities
could cause a harmful alteration, disruption, or destruction of fish
habitat, an authorization under section 35(2) is required if the activity is
to proceed. (p. 10, citations omitted).

In sum, on this point the Submitters assert that “the section 35(2)/CEAA process
applies to a much broader range of activities than the proposed WUP process.”
(p. 10). The Submitters claim that s. 35(2) authorizations and, hence, CEAA, are
applicable “whenever a person engages in an activity or undertaking that
harmfully alters, disrupts or destroys fish habitat.” (p. 10). The Submitters claim
that the WUP process may be more limited, that it “is engaged for new
facilities, amendments to water licences, the discretion of the Water
Comptroller (due to a perceived ‘water use conflict’), and by licensee request.”
(p. 10). The WUP Management Committee states that WUPs will be developed
for each of BC Hydro’s 34 facilities. (WUP Management Committee’s March
1999 Submission, p. 17).

The scope of the WUP process is too limited. The Submitters state that the
scope of the WUP process may turn out to be similar to that provided under
CEAA, but it may turn out to be narrower, by failing adequately to consider
cumulative impacts, among other issues. (pp. 10-11).

Section 35(2)/CEAA Process: Under CEAA, every screening,
comprehensive study, mediation or review panel must consider:

e the environmental effects of the project, including the environmental
effects or malfunctions or accidents that may occur in connection
with the project and any cumulative effects that are likely to result
from the project in combination with other projects or activities that
have been or will be carried out;

o the significance of the environmental effects;

e comments from the public;
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e measures that are technically feasible and that would mitigate any
significant adverse environmental effects; and

e any other relevant matter that the responsible authority or minister
may require to be considered.

In addition, comprehensive studies, mediations, and review panels also
must consider:

e the purpose of the project;

e alternative means of carrying out the project; and an environmental
assessment of the alternate means;

e the need for and requirements of a follow-up program; and

o the capacity of renewable resources that are likely to be significantly
affected by the project to meet the needs of the present and those of
the future.

WUP Process: Under the WUP Process, the licensee or the proponent,
with assistance [from] others, “scopes” the water use issues, identifies
“data gaps” and gathers additional information.

The Submitting Parties note that while the WUP Process may result in
essentially the same information being gathered as would happen under
the section 35(2)/CEAA process, this is only a possibility and not a
requirement. Of specific concern is the absence of specific information
requirements, particularly with regard to issues such as the “cumulative
effects” of facilities. Also absent is a “responsible authority” that has the
power to require the consideration of specific issues. Based upon these
considerations, the Submitting Parties feel that the section 35(2)/CEAA
process will generally produce more useful and comprehensive
information regarding hydroelectric facilities. (p. 11)

e Regarding public participation, the Submitters state that “[t]here can be little
doubt that the public is guaranteed greater access to information and greater
levels of input under the Section 35(2)/CEAA process” than under the WUP
process. (pp. 11-12).

Section 35(2)/CEAA Process: The public participation provided under
CEAA varies dependant upon the level of assessment require[d]. Public
participation can be ordered as part of a screening which precludes the
public authority from taking any action prior to giving the public an
opportunity to review and comment on the screening report.
Comprehensive studies, mediations, and panel reviews all make
provision for the participation of the public and require consideration of
any public comments and participant funding may be available for
mediations and panel reviews.
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WUP Process: According to the WUP “Terms of Reference,” the general
public “will be able to learn about a WUP process and have input into
plan development through open houses and other consultations.” The
WUP Process Terms of Reference do not guarantee to the public any
right to information or ability to have their concerns considered.

There can be little doubt that the public is guaranteed greater access to
information and greater levels of input under the section 35(2)/CEAA
process. The Section 35(2)/CEAA process also fulfills Canada’s
requirement, under Article 7(1)(b) of NAAEC, to ensure that
administrative proceedings are open to the public.

The Submitters raise a number of issues relating to decision-making authority
under the WUP process. The Submitters indicate that the scope of the
Comptroller’s decision-making authority may be too limited in two respects.
First, the Submitters suggest that the Comptroller’s authority to “make the
appropriate licensing decisions and approve the plan... leaves unclear the
Comptroller’s discretion, if any, to reject a plan” proposed by the licensee.
Second, the Submitters express the concern that the Comptroller “has no
statutory authority to consider fisheries or environmental concerns when making
licensing decisions.” (p. 12).

The Submitters contrast decision-making authority under the WUP process with
that under s. 35(2)/CEAA. As to the latter, the Submitters assert that ultimate
decision making authority rests with an “independent government authority”
with the power to consider fisheries and environmental concerns, and that this
independent government authority may refer the matter for public review or
take no action on it. (p. 12).

In their 24 March 1999 Submission the Submitters make a related claim that the
WUP process is flawed because it is “largely directed” by BC Hydro.
(Submitters’ 24 March 1999 Submission, p. 2; See also Submitters’ January
1999 Speaking Points, p. 4 (asserting that, inter alia, Canada has little power
within the WUP process and the licensee has the ability to disregard the Plan
produced through consultation and select the operating regime it prefers)).

The Submitters assert that features of the WUP process are much less subject to
judicial review than are the requirements and prohibitions of the CEAA. They

express their concern that “relative to the section 35(2)/CEAA process, the
WUP Process lacks adequate (in fact, any) procedural safeguards to ensure the
integrity of the process.” They state that members of the public who can fulfill
the requirements of public interest standing can enforce the requirements of
CEAA in the Federal Court of Canada. They state that, in contrast, the legal
recourse for members of the public is far more limited under the WUP process.
(pp. 12—13). For example, the Submitters indicate:
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The Comptrollers decision to approve (or refuse) any licence application
may be appealed to the Environmental Appeal Board by a very narrow
group of interests (licencees/proponents, riparian owners, and any
property owner affected by the works); however, most participants in the
WUP Process would be left without any legal recourse. Any decision of
the Environmental Appeal Board could be varied at the whim of the
Provincial Cabinet, whose decision is virtually unreviewable. (p. 13).

In addition to the five reasons listed above, the Submitters raise the concern that
WUP will not be effective if it “wastes” significant financial resources on fisheries
mitigation and compensation measures, rather than devoting financial resources to
alleviating the impacts of hydropower operations on the natural fish-producing
systems. (pp. 3, 9; See also February 1999 Earthjustice Submission (contending
that this has occurred in the United States to some degree and providing several
examples)).

To sum up the Submitters’ concerns, they believe that the WUP process will “not
satisfy the requirements of section 35 of the Fisheries Act” unless it “meets (or
exceeds) the requirements of CEAA.” The Submitters believe that the WUP
process will not do so for the reasons listed above. As the Submitters stated in their
24 March 1999 Submission:

[T]he environmental assessment process under CEAA provides a
superior process than the intended Water Use Planning Process (“WUP
Process™). This is particularly true with respect [to] issues such as the
applicability of the process, scope of the assessment, public participation,
independent decision-making, and procedural safeguards. (p. 2).

Further, the Submitters conclude that:

The WUP Process, as it is structured, runs the risk of repeating the
mistakes made in the US Pacific Northwest. Specifically, enormous
resources could be spent on a negotiated, stakeholder process that may
ultimately provide little benefit. Ultimately, once the WUP Process is
completed, BC Hydro will still be out of compliance with section 35 of
the Fisheries Act unless an assessment under CEAA is conducted and an
authorization under subsection (2) is issued. (p. 13).

141. The BC Wildlife Federation (BCWF) raises several concerns about the WUP process
in its 4 April 1998 letter to DFO and MELP (unless otherwise indicated, all
references in this paragraph are to this letter). These concerns include the following:

e BC Hydro has too much power under the process. For example, the BCWF
challenges the ability of BC Hydro to undertake acceptable analyses in terms of
the scoping step (Comment #2). The BCWF similarly asserts that step 3 is
unacceptable because it allows the licensee to set up the consultation process
and it claims that BC Hydro lacks the credibility to operate such a process.
(Comment #3). BCWF raises the same issue with respect to step 9, which
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provides that if no consensus is achieved on the terms of a WUP, the licensee
selects the operating regime to propose. (1998 WUP Guidelines, p. 29). The
BCWEF asserts that this role limits BC Hydro’s incentives to participate in the
WUP process in a meaningful fashion. (Comment #8).

e The BCWF disagrees with the limited right to appeal to the Environmental
Appeal Board. It asserts that the Board’s practice is “to accept appeals only
from the party receiving the order, other licensees or proponents, riparian
owners, and property owners physically affected by the works or their
operation.” The BCWF states that “[a]ny legitimate organization, government or
non-government, should be allowed to launch an appeal.” (Comment # 9).

e The BCWF emphasizes the importance of outside auditing of compliance.
(Comment # 11).

142. The Expert Group identifies a number of issues that may affect the effectiveness of
the WUP process (all paragraph references below are to Appendix 8):

e Possible impacts on the credibility of the WUP process with the public in light
of the issues raised by the Submitters concerning the extent to which the WUP
process will be consistent with Fisheries Act s. 35(2)/CEAA. (para.91(a)).

e The fact that WUP is not embodied in legislation or regulations (other than the
intent to include approved WUPs as conditions of water licenses under the
British Columbia Water Act). (para. 91(b)).

e The considerable discretion left to the water Comptroller and the licensee (BC
Hydro). (para.91(b)).

e The reliance upon NNL and Canada’s strategy for implementing NNL in the
context of BC Hydro’s facilities. (paras. 44—54, 91(c), 220-224).

e The extent to which WUP addresses the integrated nature of BC Hydro
operations. The Expert Group indicates that little information had been provided
as to how the integrated nature of the operations would be addressed:

The WUP program calls for the eventual inclusion of impacts at all BC
Hy