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Fe: Response:. Submisgsion T.0, # SEM-95-001, Ricdiversity
Legal Foundaricn, =t al. v, lnited States of America

Jear Mr., Lichtinger:

Flgase accept the encloaed Respense, submitted pursuant co
Item 8.1 of the Draft Frocedures for Submissions on Enforcemsnt
Matsers under Articles 14 and 15 of the North American Agreemsant
oo BEnvircomental Cocperation, for your review. M eleckranic
copy of che Response on computer disk (WordPerfect 6.2 for
Windows format] is alse enclesed for your convenience.

If you have any Juestiosng or concarns regarding the
submission of this Response please do nob haaitate o call.,

Sincerely,

Jay Tutchton, Eadg.

Earthlaw
Attorney for Percitioners
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Ookober 17, 1585

Wiater Lichtinger

Exerurive Dirsctor

Secretariat, Commission for Environmental Cooperation
383, rue 5t Jacgues Juest, Bureau 200

Montreal {Quabac) Canada

H2Y 1N%

RE: Submisaion I.D. # SEM-5%5-001, Biediversity Legal
Foundation, et al. v. [niced States of America

Dear Mr. Lichtingexr:

on behalf of the Biodiversity Legal Foundatbion, Consejo
Agesar Sierra Madre, Forest @uardians, Greater Gila Biodiversity
Project, and Southwest Center for Biclogical Diversity
(collectively "Petitionera"), Earthlaw offers tha following
respopge Lo your letber of September 21, 1925 {the "Decizicn*).

In its Decision, the Ze¢retariat found that our submission
{8EM-55-001) failed to eatisfy the criteria found im Article 14:2
of the North American Agreemant on Environmental Cooperation
(NAAET) . BAe a result, the Sepretariat indicated thar it would
noLt requast @ response to our submisgion from the [mited States,
and that in cthe absence of any new or supplemencal information,
provided within 30 days, it would conclude ite conaideration of
our Bubmissisn. Accordingly, as provided in the Decizion and in
the Drafr Procedurss for Submissicns on Enforcemsnt Matters under
Articies 14 and 15 of the NAAEC ar B.1, Petitioners submit the
following new and supplemental infermaricn for the Seeratariat's
consideration. As aet forth below we urge the Secretariat o
reconsider its decision, or in the alternative to pursue obher
avenueps available ta the Secretariat to address the Petitionars’
CoONncerns .

BACKEROTND
Article 14:2 of the WRAEC provides that in deciding whethexr

& submissicn merits reguesting a response from a Party, the
Secretariast shall ke guided by whether:
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tal the submismpion allegas harm te the person or
organization making the submigaien;

i)  the guomissicn, alone or in combination with ocher
submigaicone, raisss matters whose further study in this
process would advance the goals of che Agresmane;

te] private remediez availakble under the Party'a law hawve
besn puraued; and

fd)l  khe submission i8 Arawn exclusively from mass media
reporks .t

The Secretariat's Decizion doea not evaluate cur submission
under Article 14:2(a}), {¢), or [(d). Presumably, the Secretariat
concluded kthe submission satisfied these criteria. Rather, the
Desision focuses on Article 14:2¢8 asking "whether the goals of
the Agrsement will ke advanced by considering this matter under
Articles 14 and 15,7 The Sacrstarjat concluded that the goals
of the HAAED would not be advanced by further review of our
aubmigalieon. Thiz isg an unfortunate decinicon, and Lt iz
devagtating ¢ [he Peacitionersa' intersars. We uyrge che
Secratariat to resonaider ite pogition, or to purane an
alterpnative couras of actisn te addresan the Fariricnara!
CONSEInE .

DISCUSEICN

I. THE SECRETARIAT'E DECIEION IGHCRES U.d. FRECEDENT AND
TEE FACTYE OF TEIS ChSR

The Hecratariatr aorrectly frames the questicn presented by
our gukmisaion ag "whether a “fellure to effectively enforce!
under Arti¢le 14 may ragult from the anactment of z law which
sugpends kthe implemantation of certain provisions of another
gtatute."* Unfortunately, the Sacretariat concludes:

1 WNAAREC, Article 14:2.
: Dmcision at 4.
: Decision at 4 {(emphasise added}.
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The enactment <of legislation which apecifically alters the
operarion of pre-exiating environmental law in sesence
becomes part of the greataer bedy of enviranmencal lawse and
statutes on che books. ... The Secretrariab therefore
cannot characterize the application of a new legal ragime as
A failure to enforce an old cone.*

This reasoning ignoree U.3. legal suthoricy and the facta of
thie cage. The Secretariabt's conclusion that it "cannot
characterize the application of a new legal regime ae a failure
to enforce an @ld ohe, " an only be read ad 3 finding the
Rescigsionse Act (Publiz Law 1804-8) ig & "quasi-amendment" of the
Endangered Specier Act [(ESA). The Secr=tariat's conclusicon is in
direct conflict with the concluaion of the United States District
Court for the District of Arizoma. Silwves, ot al. v, Babbict, et
al., Tiv. Hg, 94-337 THY CAM (May 10, 1995 ("there iz no
substantive amendment in the ESA by the [Reacissions Ack] ") .S
Furthermore, the Secracariat's poaition that it doass nob macter
"if pre-existing law is not amended or reacindedr® ia miaguided.
The HARED charged all Parties wirth effearivaly anforcing thair
aenvironmental laws.? The HAREC alss axplicitly recoegnizes the
right of all Partisa o amend or modify rheir shnvironmental
laws.?! Accordingly, contrary to the Sscretariaf's position, the
igsue of whether or not a Party has amended or modified ica
environmental laws ip critical. In the present casze, the
Secretariat hae elzcked to answer the gqueatien of whethar or not
the United States hag amended or meodifted the ESA in eonflice
with the federal courte of the United Starma. The Seersatariat
should explain iks pogition.  AF a minimum, the Sacrecariat
should inform the publisc as to whose construction of .5, law
will control: the Secratariat's; or the United Statea' Jjudiciary.

a4 Decision at &.

s A copy of this msuret order wae attached as Exhibit 3 to
Petiticners' original asubmission. The gquoted statement appears
at page 7 of the Court'as ordar.

£ Decizion at 6.
? MRAEC, article B{1).
8 WAAEC, Article 3.



Moreocwer, the Secracariat's conclusion that the Rescisaicna
Azt i3 part of the "greater bhody of environmental laws and
sEtatutes on the boocks," ighores the facts of this rasme. The
Bescizsions Act is not an environmental law. It ig a budgetary
measure. As bhe fecretariat noted in lta Degipion, the
Fegcispion Actk removez 31,500,000 (U8 from the budget of the U, 5.
tish and Wildlifse Service for enforcing Bectioan 4 of the ESh.*
The ramoval of this money from the budgerc of the U.2. Fish and
Wildlife service does oot change the ESA,  If the U S. Jongress
aloectred fa reatorse this funding in the future, the ESA would ke
unaffected. It iz disingenuwsus of the Secretariat to edquate the
U.3. Coengress cubtkbing bhe budget of an envirconmental enforcement
agency with rthe U.8. Congress amsnding the underlying "body of
environmental laws and statutes on the books." The Sscretariat
should reconsider, or at Ieapt explain, its positien on the facts
«f rhis caps.

IT. EXEMFTING TEE LEQISLATIVE ERANCH FROM SCRUTINY UNDER
THE HAMSC WILL RENDZER THE NAREC INEFFECTIVE

Parhaps the mopt troubling aspect of the Secretariat's
Dacigion Le that it creates the "excepticon" tchat will ne doubt
ewallow the "rule." By holding that the Rescissiona Act ic a
"muagi-amendment® of the ESA and concluding that "[(tlhe
Serretariat therefore cannct characterize the applicartion of a
new legal regime a3 a failure to enforce an old cone, "'" the
Zecretariakt has seffectively granted the legimslative branch of
gevernment an exemption to the zffective enforcement promise in
HAREC, Article 5:1. The Secretariat notea:

Article 14:1 allowa the Secretariat to consider a submiseion
agzerting that ... a Party Iig fadling to effectively
enforce its emvirormertal law...." Qo ite face, there ise
litkle to pupport the notion in Article 14:1 that the word
Party is rescricted to include only the executive funcricocne
of agenciss or departmente, or that the term should mean

9 Decliajion at 2.

1@ Decision at &.



anything okther than "government" in & broader senaa,
including ite zeparate branches Y

Tt i= an old axiom =f legal construction that if a atatute,
or in this =ase an agresmant, ie clear "gpno its face," that should
ha the end of the inquiry. Unfartunately; however, the
Eecretariat electad to discount the plain meaning of HARAEC,
article 14:1, and instead embarked on a search for "guidance" and
rgupport "2 slsewhera in the WAREC for the propoaition that
nprrticles 14 and 1S of the Agreement wera [only] intended to
addzess failures by enforcement agencies or departments, and nok
ipaction mandated by law." BAccordingly, unleas the Secretariab
reconsiders its poaition and rerurne to the plain meaning of
Zrticles 5:1 and 14:1, the legislative branch of government will
not be covered by the NAREC's requirement rthat all countriea
effertively enforce their environmental lawa.

Thia emerging loophols will render the NAAEC uselass as a
toal to promote the sffective enforcement of environtmental laws.
If the Secretariat doep not find that the protections of Articles
5.1 and 14:1 extend to legislative decisions to suspend the
epferrement of environmental laws, then industrial and commodity
intereata, which wish to avoid compliance with environmental
lawg, will simply lobby the legislative bodies in their
respeckive countries to grant them a suspension. Environmental
laws will remain on the books, but will not bes gnfarced. The
preferred methed of non-compliance will shift. Instead of
influyencing or corrupting the "agenciaa or officiala"™ of a
Party, commodity and induskrial interesta will =mwitch to
influsncing and corrupting the legialaktive pranch of government.
Az iz dizcussed below, thig is not a theoretical prehlem.

11 Dacigicon at 4 {underline sdded).
12 Decigion at 4-%5.
L kecigion arc &,

i HAREC, Article 45:1.



III. INCLUDING THE LEGISLATIVE PRANCH OF GOVERNMENT IK
ARTICLE 14 WOULD ADVANCE TEE GOALS OF THE AGREEMENT

Requiring the sffective enforcement of environmental iaws is
a principle goal cf the NAABC.'* as disgcussed above, the
Secratariat's Decipion has granted rhe legislative branch oF
gowvernment an exempbion to chis rule.

In the United Statss, this is slready a major wroblem. AF
Lhe time our original submission wag filed, the Peritioners
informed the Secretariat that the U.5. Congress was currently
considering several legislative ridera tacked onto varicus budget
billz which, similar to the Rescissiona Aok, suapend the
enforcement of envircnmental laws with respact Eo particular
ackivities. 0On August 30, 1395, the Sscretariat received a
second Article 14 submissicn, filed by the Siarra Club Legal
Defense Fund, which challenges the suspension of anvirsomental
laws related to logging on federal land=. Just aa in the pressnt
cage, the second submission challenges a legialative guspension -
not an amendment of environmental laws - contained in another
budgetary rescispions act. Petitioners have prepared an informal
list of 65 additional anti-environmental riders contained in
various budget Bills currently pending in cthe U.8. Congreas,
While not all of thepe additional riders can be considered
suspensions of environmental law, they do indicace the scope of
the "legislative exception"™ the Secretariat is creating in the
NAREC's effective enforcement reguirement. If these new riders
are condidered together with the first two Article 14 submiasions
- hoth of which challenge legislative agts - the Secretariat
should hawve more than enough information to conclude that
including the legislative branch of government within the WARED's
effective enforcement retuirement would further cthe purpoesse of
the Agresmenk.

1% WAARD, Article 5:1.

5 Artached ae Exhikic A.



I¥. IN THE ALTERHATIVE THE SECEETARIAT SHOULD BURSTE OTHER
AVENUEE TC ADDEESS THE FETITIONERS COMCERNS WITH THE
LEGISLATIVE RIDEEF FROBLEM AND WITH BIODIVERSITY

Petitipners original submissicn asked the Sscretariat ro
prepare a factual record pursuant to Articlea 14 and 15 of che
MAAEC. Ao diacusged abowe, Petitioners still waintain this is
tha appropriate course. However, Article 13 alse allaws bhe
Seeretariat to prepare reports on certain isgues . Additicnally,
Article 12 allows the Zecretariabt to retain experta, aponsor
conferences, seminare, and symposia. Accordingly. if the
Secretariat mainkaine ite rurTeEnt poBicicon that our submiasion
dogs not warrsnt fuzbher review under Arcicles 14 and 15,
Petikbioners ask the Secretariat to conelder preparing an Article
12 Report on bwo issues ralsed by our original submission.

Firet, ae discupsad above, Petitioners are concernad thate
the United States Congresa is engaged in a wholesale onalaught on
environmental laws and pratectiona.  Petitioners continue to
hbelieve that theses legislative ridere., which suspend the
enforcement and funding of envirpnmental laws, should be
addregped as direct failures te effectilvely enforce under Article
14. However, at a miniduit, Petitlsnsera redqueat the Fecrebariat
to investigate whether the T.5. Cangress' gqueting of numerous
environmental lawa, as detailed in the firat tws Article 14
submigeions Tegeived by the Secretariat and in the attached
Exhibit &. i5 & wiolation of the United States' Arcicle 3 duty bko
strive to improve ite environmental lawa. The U.S. Congrese'
current kehavieor directly challenges the WAAREC's premise that
environmental protection and econcmic developmant are not
mitually exclusive goala. An Artricle 13 report on Bhis fasue may
help remind the 7.3, Congress of this premise, and prevent the
gpread of legislatbive "eapd-runs'" of envirconmental lawa koth in
Lhe Tmited States and in other NAAERS Partiea.

Second, Petitioners' aubmission deals directly with the ESRE
and the protection of biodiverairy. Paticionera view the ESA as
a model bicdiversity protection statura. As expressed by the
United States Supreme Courk, the ESA ia "the most comprehensive
Iegislation for the presarvaticn of endangered species ever



enactad by any nation. """ Ay explained in Petitisners' original
submisasion, the ESA is now under attack in the U.5. Congress.
The protection of bisdiversity is a matter which should be of
concern to the Secretariat.* If the Seeretariat is not
persuaded that the U.8. Congresas' curraent refusal to enforce the
ESA can he redressed under Article 14, then the Seeretariac
sheuld prepare an Articlie 13 Report discussing altrarnative
methods to protect biodiversity. The Report should alaso examine
the value of hiocdiverzity.' and thereby perhaps parauade the
legislative bodies of the NAREC Parties that bicdiversity is a
gogietal resource workh pretecting.

CONCLITSICH

Petiticners appreciate this oppertunity to respond to the
Secretariat's Ssptember 21, 1925 Decision and to provide new and
supplemental infcrmation. Petitiloners aincerely hope that the
Secretariat will reconsider its decision to exempt the
legislative bpodies of Che NAAEDC Parties from compliance with the
Agresment's requirement that envioonmental lawe ke effectively
enforced. If the Secretariak does net, the NAREC will lose much
of its promise as a btool to proméete the effective enforcement of
environmental laws.

In the alternative, Petitlioners redqueat thakt the Secretariat
avall iteelf of its authority under Arricle 13 to address the
igoues raiged by Petitlionera' submigsion.

£ Tennesges Valley Aotbority . HiLL, 437 U.S. 153, 140
11378) .

18 Sags &g, MAARRS, Artiele 10:2(1} &{3).

1 Bee e.g. E.Q. Wilson, The Divsrsity of Life at 281-305
{1992) ; Commodity. Amenity and Moraliry: The Limite of

Quantification in Valuiny Bicdivarsiry, in Biodiversity 200, 203
["[E] he value of biocdiveraity ia the value of everything that

there i3."].
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Respectfully zubmibted,

Ta
Jay Tutchean,
Staff Artornay
Earthlaw
Iniversity of Denwvar,
Fogre Hall
TL50 Montview Blwd.
Danver, OO 80220
[(303) B71-69%& iphone!
(3031 B7?1-8991 {faw)

ATTORNEY FOR PETITIONERS



