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CHAP TER 5 - ADDITIONAL ENFORCEMENT GUIDANCE

5.1.  Notices of Vio la t ion  for Subcon tractors  and Supplie rs 

Notices of Vio la t ion  (both  P NOV and FNOV) are  used for subcon tractors  and
supplie rs  as w e ll as prime  con tractors w ho fa i l to  mee t nuc lear safe ty
requ iremen ts and commitmen ts  re la ted to  DOE activ i t ies .  En forcement for
subcon tractors  and supplie rs  is  addressed in  the  En forcement P olicy.  Ce rta in
nuclear safe ty  Ru les apply  d irect ly  to  subcon tractors  and supplie rs .  For
example , see  the  Ru le  on  Accuracy of In formation , 10 CFR 820.11, requ iring
comple te  and accu rate  in formation  to  be  submitted to  DOE.  Vio la t ions of such
requ iremen ts are  subject to  the  same en forcemen t process described in  th is
en forcemen t procedure .

Addit ionally , nuc lear safe ty  requ iremen ts may be  con ta ined in  con tract
requ iremen ts w ith  DOE con tractors and are  not d irect ly  imposed by DOE on  the
subcon tractors  and supplie rs .  For example , a  subcon tractor may be  requ ired to
have  a QA program that mee ts  the  requ iremen ts of 10 CFR 830.120 in  orde r to
pe rform  w ork for the  con tractor.  Vio la t ions of that QA program may subject the
subcon tractor to  P AAA en forcement.  The  P NOV for a  subcon tractor or supplie r
w ou ld be  s im ilar to  that prepared for a  DOE Con tractor, bu t w i ll a lso inc lude  the
fo llow ing e lemen ts:

     a .    Any con tract te rms that subject the  subcon tractor or supplie r to  DOE 
nuclear safe ty  requ iremen ts and the  seve ri ty  leve l proposed for the  
v io la t ion  or problem area. 

b. If the  subcon tractor or supplie r to  DOE is  subject to  nuc lear safe ty
requ iremen ts, the  c iv i l penalty  proposed for each  v io la t ion  may apply
equally  to  the  prime  con tractor, i f appropria te .  If more  than  one  v io la t ion
is  involved, i t  may be  necessary to  apport ion  the  amoun t of the  penalty  for
each  v io la t ion .

The  P NOV in forms the  subcon tractor or supplie r o f the  response  requ ired by
DOE.  The  P NOV w ill au tomatica lly  become an  FNOV if the  subcon tractor or
supplie r response  does not con test the  en forcemen t act ion .



  J une 1998 OPERATIONAL PROCEDURES FOR ENFORCEMENT

P age 49

If the  v io la t ion  of nuc lear safe ty  ru les by the  subcon tractor or supplie r has
affected the  w ork of the  prime  con tractor, Notices of Vio la t ion  to  mu lt ip le  part ies
may be  issued for the  same occurrence .  Con tractors  have  responsibi li ty  for the
pe rformance  of the ir subcon tractors  th rough  the  ove rs igh t responsibi li t ies  of
the ir QA P rograms.  Care  shou ld be  exe rc ised to  de te rm ine  the  re levan t facts  in
these  c ircumstances and to assess responsibi li ty  in  accord w ith  those  facts .

5.2.  Departmen t of J ustice   Re fe rra ls 

5.2.1. P olicy on  Withhold ing Action 

As a gene ra l po licy , i f a  matte r has been  re fe rred to  DOJ , in  the  absence  of
an  immediate  need to take  act ion  for health  and safe ty  reasons, issuance  of
a DOE en forcement act ion  shou ld be  he ld in  abeyance .  The  pu rpose  of th is
postponement is  to  avoid poten tia l compromise  of, or con flic t w ith , the
DOJ  case , pending DOJ  concurrence  that the  en forcemen t act ion  w i ll not
affect i ts  prosecu tion .   The  Director is  responsible  for coord inating
en forcement matte rs  w ith  DOJ .

5.2.2. Departmen t of J ustice  Declinations 

It  is  expected that i f DOJ  de te rm ines that a  re fe rred case  lacks
prosecu toria l meri t , i t  w i ll not i fy  DOE (Director, Office  of En forcement
and Investigation ) by a le tte r o f dec linat ion .  When  th is  is  rece ived, the
Director w i ll then  de te rm ine  w he the r to  proceed w ith  en forcemen t act ion . 
En forcemen t w ou ld then  fo llow  the  same process described in  th is
en forcemen t procedure .

5.3.  D iscrim ination  for Engaging in  P rotected Activ i t ies 

5.3.1. Background and P urpose 

Th is  section  prov ides gu idance  regard ing cases involv ing d iscrim ination
against con tractor employees for engaging in  protected act iv i t ies .  The
responsibi li t ies  of DOE in  protect ing the  righ ts  of employees are  specified
in  10 CFR 708, "DOE Con tractor Employee  P rotect ion  P rogram".   P art 708
establishes cri te ria  and procedures for the  investigation , hearing, and
rev iew  of a llegations from DOE con tractor employees that re la te  to  
(1) employe r reprisa l or d iscrim ination  resu lt ing from employee  d isc losu re
of in formation  re la t ing to  unsafe  condit ions, or (2) v io la t ions of law s and
regu lat ions that involve  fraud, m ismanagement, w aste , abuse , or safe ty . 
DOE has de te rm ined that P art 708 is  a Nuclear Safe ty  Requ iremen t as
de fined in  P art 820, and thus any v io la t ion  of the  w h is t leblow er protect ion
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P rov is ions of P art 708 m igh t subject a  con tractor to  PAAA en forcement.
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 (See  57 FR 20796, May 15, 1992.)  Thus, i f a  re ta lia tory  act occu rred as a
resu lt  o f a  w orke r ra is ing nuc lear safe ty  conce rns, the  act o f re ta lia t ion
w ill consti tu te  a v io la t ion  subject to  en forcement sanction .

To the  exten t that the  compla in t involves unde rly ing issues re la ted to
nuclear safe ty , the  Office  of En forcement and Investigation  and the  IG
have  established gu ide lines that prescribe  the  cooperation  and w ork ing
arrangemen ts be tw een  them to investigate  and resolve  (1) the  issues
re lat ing to  d iscrim ination , and (2) the  issues re la t ing to  nuc lear safe ty  that
m igh t subject con tractors  to  en forcemen t act ion .  These  cooperative
arrangements and fu rthe r gu idance  are  described be low .

5.3.2. Genera l 

It  is  DOE's policy  that the  protected act iv i t ies  of con tractor employees as
de fined in  10 CFR 708 inc lude  employee  report ing of poten tia l safe ty
conce rns to  DOE.  (P art 708 protect ion  does not apply  to  d isc losu res or
compla in ts  made  to part ies othe r than  DOE and Congress.)  In  addit ion , for
pu rposes of th is  gu idance , d iscrim ination  shou ld be  broadly  de fined,
inc luding in t im idation  or harassment that cou ld lead a pe rson  to
reasonably  expect that, i f a llegations are  made  abou t condit ions be lieved
to be  unsafe , the ir compensation , te rms, condit ions, and priv i leges of
employmen t cou ld be  affected.   

If a  d iscrim ination  compla in t is  ra ised to  any DOE employee  that
poten tia lly  ra ises a nuc lear safe ty  issue , the  compla inan t shou ld be
in formed of the  fo llow ing:

a. In  orde r to  protect employee  righ ts  against d iscrim ination  unde r P art
708, the  compla in t must be  fi led w ith  DOE th rough  the  Head of F ie ld
Elemen t as de fined in  the  Ru le  w ith in  60 days of the  occu rrence  or the
discove ry of the  d iscrim ination .

b. The  IG w ill cons ide r the  a llegations of reprisa l and the  Office  of
En forcement and Investigation  w i ll cons ide r any nuc lear safe ty
conce rns ra ised by the  compla inan t.

En forcement act ion  may resu lt  from the  investigation  i f i t  is  de te rm ined
that d iscrim ination  by the  con tractor (or i ts  subcon tractors  or supplie rs)
had a ch i lling e ffect on  the  report ing of safe ty  conce rns.  DOE en forcemen t
action  may be  appropria te  even  though  the  specific  employee -employe r
discrim ination  issues are  resolved th rough  reconci lia t ion , in formation ,
se tt lemen t or ad judication  be fore  the  DOE Office  of Hearings and Appeals .
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5.3.3. Genera l Gu ide lines for P rocess ing Wh is t leblow er Compla in ts
Involv ing Nuclear Safe ty  Issues

The  fo llow ing gu ide lines coordinate  the  process ing of P art 708
w h is t leblow er reprisa l compla in ts  w ith  P art 820 PAAA en forcement
procedures and shall apply  to  a ll P art 708 compla in ts  involv ing nuc lear
safe ty  concerns:

a. The  IG w ill be  promptly  prov ided w ith  a copy of a ll compla in ts , reports
of investigation , and decis ions or orde rs  associated w ith  a llegations of
reprisa l for ra is ing nuc lear safe ty  concerns at DOE nuclear fac i li t ies .

b. Withou t regard to  the  s tatus of any re la ted w h is t leblow er reprisa l
compla in t, the  Director w i ll conduct a ll necessary investigations and
take  appropria te  en forcement act ion  w ith  respect to  the  unde rly ing
nuclear safe ty  conce rn (s).  In  that regard, except as prov ided be low ,
rev iew  of the  underly ing nuc lear safe ty  concern (s) w ou ld not inc lude
rev iew  of the  reprisa l aspect o f a  case .

c . Subject to  the  exceptions se t forth  be low , the  Director w i ll aw ait  the
comple t ion  of the  IG investigation  of the  w h is t leblow er reprisa l
compla in t .  Addit ionally , DOE w ou ld w ait for the  resu lts  of any
subsequen t ad judication  by the  Office  of Hearings and Appeals , be fore
decid ing w he the r to  in i t ia te  P AAA en forcement act ion  against a
con tractor for a lleged acts  of reprisa l against con tractor employees in
v io la t ion  of the  P art 708 Wh is t leblow er Ru le .

d. In  de te rm in ing w he the r to  in i t ia te  a P AAA en forcement act ion , the
Director w i ll rev iew  the  w h is t leblow er report o f investigation  and the
adjudicatory record to  de te rm ine  i f an  adequate  bas is  ex is ts  to  take
P AAA en forcement act ion , or w he the r addit ional investigation  and
deve lopmen t of ev idence  is  requ ired.

e . Notw ithstanding the  s tatus of the  w h is t leblow er reprisa l compla in t, in
egregious cases the  Director may, at h is  d iscre t ion , proceed w ith  a
safe ty  investigation  w h ich  inc ludes rev iew  of the  a llegations of reprisa l. 
Such  egregious cases w ou ld inc lude  (1) cases involv ing credible
a llegations a lleg ing w i llfu l or in ten tional v io la t ions of DOE nuclear
safe ty  ru les, regu lat ions, orde rs  or Fede ra l s tatu tes w h ich , i f proven ,
w ou ld requ ire  crim inal re fe rra ls  to  DOJ  for prosecu toria l rev iew ; or (2)
cases involv ing s ign ifican t public  health  and safe ty  implicat ions, e .g.,
the  a llegations of reprisa l suggest w idespread manageria l involvement
and requ ire  immediate  act ion  or involve  c lear examples of h igh  leve l
management involvement in  the  re ta lia tory  act.
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f. The  Director re ta ins the  option  of in i t ia t ing a safe ty  investigation
inc luding rev iew  of any a llegations of reprisa l in  the  fo llow ing cases:

(1) When  the  w h is t leblow er reprisa l compla in t fa i ls  for procedura l
reasons and cannot be  brough t unde r the  ru le ;

(2) When  the  w h is t leblow er reprisa l compla in t is  se tt led be fore  the
w h is t leblow er investigation  has been  comple ted; and

(3) When  the  w h is t leblow er investigation  concludes that re ta lia t ion
occurred bu t the  case  is  se tt led and no adjudicatory hearing is
comple ted.

g. When  reprisa l issues are  in tended to be  inc luded in  investigatory
activ i ty  by the  Office  of En forcement and Investigation , the  IG w ill be
advised and w ill be  kept apprised of the  s tatus of the  case .

5.4.  Accu racy of In formation

Gu idance  on  treatmen t of v io la t ions involv ing e rroneous in formation  is  found in
Section  X of the  En forcement P olicy.  Normally , c i ta t ions for fa i lu re  to  prov ide
comple te  and accu rate  in formation  are  made  w ith  re fe rence  to  the  applicable
DOE nuclear safe ty  regu lat ion .  Cita t ions may a lso be  made  w ith  re fe rence  to  the
in formation  requ iremen ts of 10 CFR 820.11.  For egregious cases involv ing
w illfu lness, an  adjustmen t to  the  seve ri ty  leve l shou ld be  cons ide red for  act ion  
(see  Section  5.5.).

5.5.  Willfu l Vio la t ions  

Vio lat ions involv ing gross negligence , deception  or w i llfu lness are  treated more
se rious ly , and w ou ld like ly  be  escalated in  seve ri ty  leve l.  Willfu l v io la t ions are  of
part icu lar conce rn  because  the  DOE en forcemen t program is  based on
encouraging DOE con tractors  to  commun icate  w ith  candor and openness.  DOE
con tractors are  expected to  implemen t s ign ifican t remedia l measures in
responding to  w i llfu l v io la t ions in  orde r to  demonstrate  recogn it ion  of the
importance  of the  v io la t ion  and to de te r fu tu re  w i llfu l v io la t ions.  It  shou ld be
clear that con tractors are  he ld accoun table  for the  conduct o f the ir employees.

Under the  En forcement P olicy, a  c iv i l penalty  is  normally  proposed for w i llfu l
v io la t ions at any seve ri ty  leve l.  Eve ry case  involv ing a w i llfu l v io la t ion  shou ld be
conside red for an  act ion , and may requ ire  re fe rra l to  DOJ  for cons ide rat ion  of
crim inal sanctions.  Willfu l v io la t ions at any seve ri ty  leve l are  unacceptable  and
w ill not be  to le rated.  These  v io la t ions are  s ign ifican t in  themse lves.  Even  i f a
v io la t ion  cou ld be  cons ide red for en forcement d iscre t ion , in  gene ra l, a  P NOV and
Civ i l P enalty  w i ll be  issued for w i llfu l v io la t ions.  
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Cases involv ing a v io la t ion  in  w h ich  a con tractor shou ld have  been  aw are  of the
requ iremen ts w i ll not in  i tse lf necessari ly  represen t a w i llfu l v io la t ion .  How ever,
as an  example , i f prior to  tak ing the  act ion , the  con tractor (th rough  i ts
employees) is  in formed or made  aw are  that the  act ion  abou t to  be  taken  w ou ld
v io la te  a nuc lear safe ty  requ iremen t, p lan  or procedure , and the  con tractor
proceeded to take  act ion  w ithou t appropria te  approvals , then  the  case  w ou ld be
conside red a w i llfu l v io la t ion .  Ev idence  that the  con tractor had prior w arn ing
can  inc lude  documen ted notes or correspondence , as w e ll as  test imon ia l inpu t
such  as  in te rv iew s  subsequen t to  the  even t.  Anothe r example  of w i llfu lness  is
in ten tional destruct ion  of records.  Each  case  involv ing a poten tia l w i llfu l
v io la t ion  w i ll be  cons ide red indiv idually  w ith  respect to  the  un ique  facts
associated w ith  that case .

5.6.  Nuclear Safe ty  Activ i t ies

En forcement act ion  is  not lim ited to  w ork ins ide  nuc lear or rad io log ica l
fac i li t ies .  Nuclear safe ty  requ iremen ts may apply  to  w ork anyw here , inc luding
(1) ou ts ide  a nuc lear fac i li ty , bu t re la ted to  the  fac i li ty , such  as des ign  w ork
pe rformed offs i te  for a  nuc lear fac i li ty , w ork on  or in  the  v ic in i ty  o f safe ty
featu res located ou ts ide  the  nuc lear fac i li ty , or modificat ion  w ork that can
impact the  safe  ope ration  of the  nuc lear fac i li ty ; or (2) act iv i t ies  involv ing
radio log ica l mate ria l ou ts ide  a radio log ica l fac i li ty  (e .g., mate ria l "found" ou ts ide
any cu rren tly  des ignated radio log ica l fac i li ty ).  The  key cons ide rat ion  is  the
exten t to  w h ich  the  act iv i ty  is  re la ted to  nuc lear safe ty .  Thus applicabi li ty  o f the
ru les cannot be  lim ited to  specific  safe ty  hardw are  or bu i ld ings.  For example ,
the  fabricat ion  of ce rta in  pumps m igh t take  p lace  ou ts ide  a phys ica l s tructu re
iden ti fied as a nuc lear fac i li ty  or even  offs i te , bu t the  w ork cou ld be  a nuc lear
act iv i ty .  Where  nuc lear safe ty  requ iremen ts are  not me t for such  act iv i t ies , DOE
may take  en forcement act ion  for v io la t ions involv ing these  act iv i t ies .

5.7.  DOE Employee  Liabi li ty

The  c iv i l penalty  prov is ions of the  P AAA and 10 CFR 820 apply  to  DOE
con tractors , and in  some cases DOE subcon tractors  and supplie rs .  DOE
employees do not have  any liabi li ty  unde r the  P AAA for c iv i l penalt ies , and the
P AAA does not p lace  any liabi li ty  on  gove rnment employees.

Employee  responsibi li ty  orig inates w ith  DOE's in te rnal pe rsonne l requ iremen ts
and othe r fede ra l s tatu tes.  P art 820 does not establish  an  independen t 
responsibi li ty  for DOE to re fe r matte rs  poten tia lly  involv ing crim inal act ions to
DOJ , bu t s imply  notes DOE's obligat ions to  do so under othe r fede ra l s tatu tes.

5.8.  Con tractor Trans it ion

DOE's s i tes or fac i li t ies  w i ll from t ime  to t ime  trans it ion  management and
operations responsibi li ty  to  a d iffe ren t con tractor, and appropria te  p lann ing and
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trans it ion  for compliance  w ith  DOE nuclear safe ty  requ iremen ts is  requ ired. 
The  process of trans it ion  w i ll normally  inc lude  a pe riod of rev iew  and due -
d i ligence  on  the  part o f the  incoming con tractor.  DOE's expectat ion  is  that the
presen t con tractor w i ll have  responsibi li ty  for compliance  w ith  DOE nuclear
safe ty  requ iremen ts du ring the  pe riod of the ir con tract, inc luding up to  the  date
of tu rn -ove r to  the  new  con tractor.  DOE cou ld pu rsue  en forcement act ion  w ith
the  presen t con tractor for any cases of noncompliance  that occu rred du ring the
pe riod of the ir con tract.

The  incoming con tractor is  expected to  assume fu ll responsibi li ty  for safe
ope ration  and compliance  w ith  DOE nuclear safe ty  requ iremen ts on  the  date
they assume con tract responsibi li ty  for the  s i te  or fac i li ty .  Th is  responsibi li ty
inc ludes compliance  w ith  any implemen tation  and program plans associated
w ith  nuc lear safe ty  requ iremen ts, as w e ll as  implemen ting polic ies, procedures,
documents and con tro ls .  The  incoming con tractor is  expected to  iden ti fy  du ring
the ir due -d i ligence  rev iew  any issues of compliance  w ith  DOE nuclear safe ty
requ iremen ts, inc luding implemen tation  p lans and programs.  These  issues must
be  addressed and resolved w ith  the  appropria te  DOE Operations and P rogram
Office  management prior to  assuming responsibi li ty  for management and
operation  of the  s i te  or fac i li ty .  

DOE in tends to  exe rc ise  reasonable  d iscre t ion  in  cons ide ring noncompliance
issues that su rface  in  the  near te rm  afte r the  incoming con tractor assumes
responsibi li ty , and that cou ld not have  reasonably  been  iden ti fied du ring the
due-di ligence  pe riod.  DOE w ill gene ra lly  forego en forcement act ion  du ring th is
early , near te rm  pe riod i f the  con tractor, upon  iden ti fy ing the  condit ion ,
appropria te ly  reports  to  DOE and responds w ith  t ime ly  and e ffect ive  correct ive
actions.


