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CHAP TER 4 - ENFORCEMENT ACTIONS

All P AAA en forcement act ions are  in i t ia ted by the  Director.  The  Director w i ll
obta in  approvals  from othe r DOE offic ia ls  as necessary.  Th is  chapte r prov ides
gu idance  for the  preparation  of en forcement act ions w h ich  are  P NOV, FNOV,
Consen t Orde rs.  Compliance  Orde rs, au thorized by 10 CFR 820, Subpart C, must
be  in i t ia ted by the  Secre tary.

Afte r a  v io la t ion  has been  iden ti fied, documented, and evaluated w ith  respect to
safe ty  s ign ificance  and seve ri ty  leve l, the  mate ria l in  th is  chapte r shou ld be  used
as gu idance  in  the  preparation  of the  c i ta t ion .  

4.1.  P re lim inary and Final Notices of Vio la t ion

4.1.1.  P reparation  of P re lim inary Notice  of Vio la t ion

A P NOV is  a find ing by DOE that, based on  the  ev idence  deve loped in  i ts
investigation , a  v io la t ion  of a  nuc lear safe ty  ru le  has occu rred.  A con tractor is
en ti t led to  respond to the  P NOV e ithe r by concurring or acqu iesc ing to  i ts
conclus ions or by se tt ing forth  addit ional ev idence  w h ich  w as not prev ious ly
presen ted in  the  investigation  and w h ich  cou ld lead to  an  ou tcome diffe ren t
from that se t forth  in  the  Notice .

A P NOV shou ld inc lude  the  fo llow ing e lemen ts as a m in imum:

1. A concise , c lear s tatemen t of the  requ iremen t(s) that w as v io lated (legal
c i ta t ion  for the  v io la t ion ).

2. A brie f s ta temen t o f the  c ircumstances of the  v io la t ion , inc luding the
date (s) o f the  v io la t ion  and the  facts  to  demonstrate  that the
requ iremen t w as not me t (the  "con trary  to" paragraph).   Each  v io la t ion ,
inc luding a v io la t ion  w ith  mu lt ip le  examples, w i ll usually  con ta in  a
s ingle  "con trary  to" s ta temen t.

3. The  seve ri ty  leve l proposed for the  v io la t ion , or problem area, i f
v io la t ions are  c lass ified in  the  aggregate .
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4. The  c iv i l penalty  proposed for each  v io la t ion , i f applicable .  If more
than  one  v io la t ion  is  involved,  the  amoun t of the  penalty  is  apport ioned
for each  v io la t ion .

The  "con trary  to" paragraph  shou ld c learly  demonstrate  how  the  DOE
nuclear safe ty  requ iremen t w as not me t.  When  appropria te , spec ific
re fe rence  shou ld be  made  to inadequacies in  unde rly ing programs or p lans
that implemen t the  requ iremen t.  The  P NOV or FNOV also in forms the
con tractor o f the  response  requ ired to  DOE and, i f applicable , o f the
con tractor's  option  to  request m it igat ion  for any or a ll o f any penalt ies
be ing proposed.

The  Appendix  C Checklis t shou ld be  consu lted for gu idance  in  preparing
an  en forcemen t act ion .

4.1.2.  Transm itt ing P NOV to Con tractor

The  cove r le tte r transm itt ing the  P NOV to the  con tractor shou ld inc lude
su ffic ien t factual in formation  described in  "execu tive  summary" format to
pe rm it con tractor management to  unde rstand DOE's safe ty  and
managemen t conce rns, how  DOE de te rm ined the  sanctions that i t  is
proposing, and w here  DOE concludes the  con tractor shou ld focus i ts
atten tion  to  improve  i ts  pe rformance .  The  le tte r shou ld be  specific  enough
that the  con tractor rece ives a c lear message  as to  how  the  DOE Office  of
En forcemen t and Investigation  has applied the  En forcemen t P olicy and
shou ld c learly  ind icate  w h ich  of the  con tractor's  act ions re flect good
performance  and w h ich  act ions requ ire  addit ional a tten tion .  The  le tte r
shou ld inc lude  the  fo llow ing e lemen ts, as appropria te :

a. When  and w here  an  inspection  or assessment w as conducted.

b. Who iden ti fied the  v io la t ion , i .e ., the  con tractor, DOE, or o the r exte rnal
or in te rnal sou rces, and re fe rence  to  re la ted reports .

c . If and how  the  v io la t ion  w as reported.

d. When  and w here  an  en forcemen t con fe rence  w as conducted and
re fe rence  to  the  con fe rence  report.

e . A descrip t ion  of the  v io la t ion (s), inc luding the  DOE requ iremen ts
v io la ted, the  du rat ion  of the  v io la t ion (s), the  ope rational mode  of the
fac i li ty  a t the  t ime  of the  v io la t ion (s), i f applicable , the  apparen t root
cause  of the  v io la t ion (s), and any othe r major a ttribu tes of the
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v io la t ion (s) necessary for support ing a de te rm ination  of the  safe ty
s ign ificance  of the  v io la t ion (s).

f. A d iscuss ion  of the  s ign ificance  of the  v io la t ion  inc luding both  the
techn ica l and the  management fa i lu res, as appropria te , and how  the
s ign ificance  of the  v io la t ion  led to  the  de te rm ination  of the  seve ri ty
leve l.

g . An  analys is  of any factor, such  as management cooperation ,
management de fic ienc ies or w i llfu lness that caused the  seve ri ty  leve l to
be  escalated or decreased from the  normal seve ri ty  leve l for the  type  of
v io la t ion .  For those  cases in  w h ich  v io la t ions are  aggregated based on
managemen t breakdow ns, i .e ., w he re  the re  are  mu lt ip le  v io la t ions, the
discuss ion  shou ld ind icate  that the  v io la t ions are  categorized as a
Seve ri ty  Leve l (X) problem rathe r than  a Seve ri ty  Leve l (X) v io la t ion. 
(The  P NOV shou ld a lso be  categorized in  th is  manner.)

h . A descrip t ion  of the  s tatus of compliance  or correct ive  act ions to  date ,
or the  date  w hen  compliance  w ill be  ach ieved, e .g., "DOE recogn izes
that immediate  correct ive  act ion  w as taken  w hen  the  v io la t ion  w as
iden ti fied," "correct ive  act ions have  been  in i t ia ted and appear
acceptable ," "fac i li ty  w i ll remain  (or remained) shu tdow n," or "fac i li ty
cu rta i led ope ration  un ti l comple t ion  of correct ive  act ions."  Specia l
emphasis  in  th is  area is  necessary w hen  DOE decis ions on  restart o f
ope rations are  be ing cons ide red.  Any compensatory measures or
correct ive  act ions prior to  restart shou ld be  addressed.

i . A s tatemen t of the  resu lts  that DOE expects  to  ach ieve  th rough  issuance
of the  proposed en forcement act ion , focusing on  correct ion  of the
underly ing problem(s) addressed by the  v io la t ion (s).

j. A descript ion  of the  proposed en forcemen t sanction /c iv i l penalty , i f
applicable .

k . A d iscuss ion  of the  applicat ion  of the  adjustmen t factors in  the
En forcement P olicy (10 CFR 820, Appendix  A, Section  VIII), inc luding
the  reasons for m it igat ion  or escalat ion  of the  base  c iv i l penalty .  The
discuss ion  shou ld be  specific  and shou ld address each  of the  factors for
w h ich  m it igat ion  or escalat ion  of the  base  c iv i l penalty  w as deemed
appropria te , inc luding those  cases in  w h ich  w e igh ing a ll the  factors
resu lted in  no change  to the  base  c iv i l penalty .

l. A descrip t ion  of the  response  that is  necessary from the  con tractor and
the  t ime  w ith in  w h ich  i t  is  expected to  be  rece ived.  The  paragraph
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discuss ing the  response  requ ired shou ld be  expanded i f a  part icu lar
response  is  des ired.

m. A s tatemen t that DOE w ill de te rm ine  w hat, i f any, fu rthe r en forcemen t
action  is  requ ired afte r rev iew  of the  con tractor's  response  to the
P NOV, proposed correct ive  act ions, and resu lts  o f fu tu re  assessments.  

n . A s tatemen t that the  DOE transm itta l le tte r, P NOV, and the  con tractor's
response  w ill be  p laced on  the  Office  of En forcement and
Investigation 's  w eb s ite .

4.1.3.  Se tt lemen t w ith  Con tractor

In  accordance  w ith  10 CFR 820.23, DOE w ill cons ide r the  se tt lemen t of any
en forcemen t act ion  or proceeding at any t ime  du ring the  en forcemen t
process.  All se tt lemen ts must be  cons is ten t w ith  the  object ives of the
P AAA, DOE nuclear safe ty  requ iremen ts, and En forcement P olicy. 

The  te rms of se tt lemen t w i ll be  se t forth  in  a Consen t Orde r s igned by the
Director and the  con tractor.  Un less modified by the  Secre tary w ith in  30
days of fi l ing, the  Consen t Orde r w i ll be  fina l and the  en forcemen t act ion
shall be  te rm inated or modified as specified in  the  orde r.  The  decis ion
w he the r to  resolve  a matte r th rough  a Consen t Orde r is  so le ly  w ith in  the
discre t ion  of DOE.  A press re lease  w ill usually  be  issued advis ing the
public  that the  matte r has been  resolved.

a.  Admiss ion  of Vio la t ion

For  En forcem ent  Act ion  Wi th  No Civ i l  Moneta ry Pena l ty 

If the  con tractor adm its  that the  v io la t ion (s) occu rred as s tated in  the
P NOV, the  Director, in  coord ination  w ith  DOE fie ld  s taff, w i ll rev iew  the
con tractor's  response  for the  adequacy of i ts  correct ive  act ions and request
addit ional in formation  from the  con tractor i f necessary.  In  de te rm in ing
w he the r appropria te  correct ive  act ions have  been  taken , cons ide rat ion
shou ld be  g iven  to  prope r con tractor iden ti ficat ion  of the  root cause (s) o f
the  v io la t ion (s).  The  Director may consu lt  w ith  the  SO or CSO, and/or DOE
Operations Office  responsible  for the  con tractor's  act iv i t ies .  The
con tractor's  response  may be  acknow ledged, usually  w ith in  30 days afte r
i ts  rece ipt, i f appropria te .  If the re  is  an  admiss ion , how ever, in  gene ra l i t
w i ll be  unnecessary to  issue  an  FNOV s ince  the  P NOV w ill become fina l.

For  En forcem ent  Act ion  Wi th  Civ i l  Moneta ry Pena l ty
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If the  con tractor adm its  that the  v io la t ion (s) occu rred as s tated in  the
P NOV and does not con test the  P roposed Imposit ion  of Civ i l P enalty , the
Director w i ll rev iew  the  con tractor's  correct ive  act ions in  a  manner s im ilar
to  that for cases proposed w ithou t c iv i l penalt ies.  The  P NOV w ill become
an  FNOV w ithou t fu rthe r act ion .  Upon  rece ipt o f proof o f payment for the
c iv i l penalty , the  Director w i ll send the  con tractor a  le tte r that
acknow ledges rece ipt o f the  mone tary penalty  and states that the
correct ive  act ions described in  the  con tractor's  response  w ill be  examined
during fu tu re  assessments.  No P NOV, w ith  or w ithou t a  c iv i l penalty , w i ll
be  c losed un ti l the  p lan  to  resolve  a v io la t ion  has been  fu lly  implemen ted.

b.  Con ten tion  of P roposed En forcement Action 

The  con tractor may challenge  DOE's facts  or conc lus ions regard ing the
P NOV action  by tak ing one  or more  of the  fo llow ing s teps:

1. Dispu te  one  or more  of the  facts  or conc lus ions unde rly ing a
v io la t ion .

2. Dispu te  one  or more  of the  v io la t ions. 

3. Challenge  DOE's conclus ion  regard ing the  s ign ificance  or seve ri ty
leve l o f the  v io la t ion (s).

4. Request m it igat ion  of the  proposed c iv i l penalty . 

5. D ispu te  the  proposed en forcement act ion  bu t pay the  c iv i l penalty  in
orde r to  resolve  the  matte r in  con trove rsy. 

For  En forcem ent  Act ion  Wi th  No Civ i l  Moneta ry Pena l ty 

Each  response  shou ld be  care fu lly  rev iew ed to ensure  that  DOE's act ion
w as appropria te .  The  Director w i ll prepare  a response  to the  con tractor
address ing the  con tractor's  po in t(s) o f con ten tion  and the  acceptabi li ty  o f
i ts  correct ive  act ions. If the  con tractor's  response  does not presen t
addit ional in formation , then  the  Director shou ld prepare  a brie f response
address ing the  poin t(s) o f con ten tion .  Even  i f the  con tractor's  response
does not presen t new  in formation , i f an  e rror in  the  en forcemen t act ion  is
iden ti fied, i t  shou ld be  corrected.  If the  con tractor presen ts  addit ional
in formation  not prev ious ly  d isc losed, a more  de ta i led response  may be
appropria te .  The  Director shou ld cons ide r in  h is  response  the  t ime liness
of the  prov is ion  of in formation  not prev ious ly  d isc losed.  The  Director may
consu lt w ith  the  SO or CSO, or Operations Office  responsible  for the
con tractor's  act iv i t ies . 



J une 1998    OPERATIONAL PROCEDURES FOR ENFORCEMENT

P age 32

 Con tractor responses w h ich  con test en forcement act ions shou ld be   
acknow ledged by the  Director usually  w ith in  30 days.  If appropria te , an   
FNOV  may a lso be  issued by the  Director a t that t ime .

For  En forcem ent  Act ion  Wi th  Civ i l  Moneta ry Pena l ty 

1. If the  con tractor con tests  some aspect o f the  proposed en forcemen t
action  and does not pay the  proposed c iv i l penalty, the  Director
shou ld rev iew  the  con tractor's  response  and prepare  a w ri t ten
evaluation  of that response .  The  evaluation  shou ld address the
con tractor's  po in ts  of con ten tion  and shou ld inc lude  a restatemen t
of each  d ispu ted v io la t ion , a  summary of the  con tractor's  pos it ion
conce rn ing each  d ispu ted v io la t ion , DOE's evaluation  of each
posit ion , and the  DOE conclus ion .  The  Director may consu lt  w ith
the  SO, CSO, or Operations Office  responsible  for the  con tractor's
act iv i t ies .  If in formation  is  prov ided w h ich  changes the  conclus ion
se t forth  in  the  P NOV, the  bas is  for such  reconside rat ion  and
conclus ions shou ld be  se t forth  in  the  FNOV.  In  addit ion  to  the
evaluation , the  Director shou ld prepare  a transm itta l le tte r, FNOV
and imposit ion  of Civ i l Mone tary P enalty  w ith in  approx imate ly  45
days of rece ipt o f the  con tractor's  response .  

2. If a  con tractor con tests  some aspect o f the  proposed en forcement
action  bu t s t i ll pays the  c iv i l penalty, the  Director shou ld rev iew
the  con tractor's  po in ts  of con ten tion .  If the  con tractor presen ts
addit ional in formation  not prev ious ly  d isc losed, then  care fu l
cons ide rat ion  shou ld be  g iven  to  the  appropria teness of the  orig ina l
proposed substan tive  act ion .  In  addit ion , the  Office  of En forcement
and Investigation  shou ld prepare  a response  for poss ible  inc lus ion
in  the  acknow ledgemen t le tte r sen t by the  Director.  The  Director
may consu lt  w ith  the  SO, CSO, or Operations Office  responsible  for
the  con tractor's  act iv i t ies . How ever, i f the  con tractor's  response
does not con ta in  new  in formation , then  the  Director shou ld prov ide
a brie f response  address ing on ly  those  issues that are  s ign ifican t
and appropria te  a long w ith  an  assessment of the  con tractor's
correct ive  act ions.  Even  i f the  con tractor's  response  does not
presen t new  in formation , i f an  e rror in  the  en forcemen t act ion  is
iden ti fied, i t  shou ld be  corrected.  Con tractor responses that
con test en forcement act ions bu t pay c iv i l penalt ies shou ld be
acknow ledged, usually  w ith in  45 days.  

If the  con tractor has paid a mone tary penalty  and then , based on
the  above  rev iew  of the  con tractor's  response , i t  appears that part
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or a ll o f the  penalty  w as c learly pa id in  e rror, the  port ion  of
payment imprope rly  assessed shou ld be  re tu rned to the  con tractor. 
The  Director w i ll adv ise  the  con tractor and arrange  to have  a check
issued from the  appropria te  gove rnment office .  Afte r i t  is
de te rm ined that the  check has been  issued, the  Director w i ll send a

 le tte r to  the  con tractor expla in ing the  resc iss ion  to  the  c iv i l
mone tary penalty  and conclude  the  proceeding in  accordance  w ith
the  facts  of the  case . 

c . Den ia l o f Vio la t ion

If the re  is  a  den ia l in  fu ll by the  con tractor that a  v io la t ion  has occu rred,
the  Director w i ll conduct a  comple te  rev iew  of the  case  fi le  prior to  a
decis ion  to  w ithdraw  the  P NOV or re lease  the  FNOV based on  the  ev idence
addressed (see  section  4.1.4. be low ).  P u rsuan t to  10 CFR 820.26, the
con tractor's  so le  remedy under c ircumstances w here  an  FNOV has been
issued and a c iv i l penalty  imposed is  to  request an  on -the -record
adjudication .  Section  820.27 requ ires the  con tractor to  fi le  a  w ri t ten  answ er
to the  FNOV and se ts  forth  specific  gu idance  regarding the  con ten ts  of the
answ er.  The  matte r w i ll then  proceed at the  d irect ion  of the  P res id ing
Office r appoin ted by the  Secre tary.

4.1.4.  F ina l Notice  of Vio la t ion

Upon  evaluation  of con tractor responses and a ll o the r re levan t ev idence ,
the  Director may take  one  of the  fo llow ing act ions, as appropria te :

a.  Rescind a ll, or part, o f the  proposed c iv i l penalty .

b.  De te rm ine  that no v io la t ion  has occu rred and resc ind the  P NOV.
 

c .  Issue  the  FNOV and impose  a c iv i l penalty , as au thorized by law .

The  FNOV w ill gene ra lly  fo llow  the  same format and con ten t as the  P NOV,
bu t w i ll be  updated based on  any new  in formation  to  re flect DOE's fina l
conclus ions on  the  matte r.  The  Director w i ll obta in  s ignatu res of o the r
DOE offic ia ls  as necessary prior to  issuance  of the  FNOV.  Appendix  D
prov ides suggested formats for FNOVs and transm itta l le tte rs .  These  are
prov ided for gu idance , and may be  modified as appropria te  for part icu lar
en forcemen t act ions.

It  shou ld be  noted that issuance  of an  FNOV in  matte rs  in  w h ich  the  facts
and penalt ies are  uncon tested is  comple te ly  d iscre t ionary s ince  the  P NOV
w ill consti tu te  an  FNOV under such  c ircumstances.

4.2.  Seve ri ty  Leve l
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The  DOE Office  of En forcement and Investigation  rev iew s each  case  be ing
conside red for en forcemen t act ion  on  i ts  ow n  merits  to  ensure  that the  seve ri ty
of a  v io la t ion  is  characte rized at the  leve l best su ited to  the  s ign ificance  of the
part icu lar v io la t ion .  In  some cases, spec ia l c ircumstances may w arran t an
adjustmen t to  the  seve ri ty  leve l categorizat ion .

Gu idance  w as prov ided in  the  Investigation  Section  (Section  3.5) on
de te rm ination  of safe ty  s ign ificance , and obta in ing othe r in formation  pe rt inen t
to  the  v io la t ion .  Section  VI o f the  Genera l Statemen t of En forcement P olicy, 10
CFR 820, Appendix  A, prov ides gu idance  on  the  c lass ificat ion  of seve ri ty  leve l for
v io la t ions, based large ly  on  such  de te rm inations of safe ty  s ign ificance  and othe r
factors re la ted to  the  v io la t ion .  Seve ri ty  leve l de fin i t ions se t forth  in  SectionVI
shou ld be  used as a s tart ing poin t by DOE rev iew ers.  A seve ri ty  leve l may be
adjusted up or dow n by DOE based on  the  c ircumstances of the  part icu lar
v io la t ion .  Th is  can  inc lude  cons ide rat ion  of mu lt ip le  v io la t ions in  the  aggregate .

4.2.1.  Aggregation  of Vio la t ions

When  seve ra l v io la t ions or noncompliances are  evaluated in  the  aggregate
and ass igned a s ing le  h ighe r seve ri ty  leve l, the  resu lt ing c lass ificat ion  may
be  re fe rred to  as a Seve ri ty  Leve l (specify) problem ve rsus Seve ri ty  Leve l
(specify) v io la t ion.  In  addit ion , w hen  seve ra l v io la t ions are  cons ide red in
the  aggregate  and assessed one  c iv i l penalty , the  te rm  "penalty" may be  used
instead of "penalt ies" th roughou t the  Notice .  In  th is  case , one  of the
fo llow ing s tatemen ts may be  cons ide red afte r the  seve ri ty  leve l
c lass ificat ion :

Cumu lat ive  Civ i l P enalty  - $XXX,XXX (assessed equally  be tw een  [among])
the   [inse rt number]   v io la t ions). 

Cumu lat ive  Civ i l P enalty  - $XXX,XXX (assessed $XXX,XXX for Vio la t ion  A,
$XXX,XXX for Vio la t ion  B, and $XXX,XXX for Vio la t ion  C, e tc .). 

Also note  that the  to ta l number of v io la t ions specified shou ld correspond to
the  number of "con trary  to" s tatemen ts in  the  Notice .

4.2.2. Seve ri ty  Leve l I and II Vio lat ions

Seve ri ty  Leve ls  I and II are  gene ra lly  rese rved for cases involv ing actual or
poten tia l substan tia l exposures or con tam ination  of w orke rs or the  public ,
or ind icate  the  poten tia l for such  cases occu rring due  to management or
programmatic  issues.  Specific  cons ide rat ions that may ra ise  the  seve ri ty
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leve l o f a  v io la t ion  even  in  the  absence  of a  s ign ifican t exposure  risk  inc lude
the  fo llow ing: 

a .  prior know ledge  that the  v io la t ion  ex is ted bu t w as not corrected;

b.  extended du ration  of a  v io la t ion  that w as readi ly  de tectable  by normal  
se lf-assessment act iv i t ies ;

c .  mu lt ip le  and/or repe ti t ive  examples of a  v io la t ion  ev idencing a
  s ign ifican t management fa i lu re  to  ensure  programmatic  implemen tation  

  o f regu latory requ iremen ts.

P rogrammatic  de fic ienc ies that cou ld lead to  such  an  adve rse  safe ty  impact
w ou ld normally  be  Seve ri ty  Leve l II un less the  poten tia l or actual safe ty
consequences to  w orke rs  or the  public  w arran t Seve ri ty  Leve l I.  At t imes a
v io la t ion  leads to  an  inc iden t o f low  pe rsonne l exposure  or m in imal
poten tia l consequences to  w orke rs  or the  public .  If th is  v io la t ion  w as less
s ign ifican t because  of fortu i tous c ircumstances rathe r than  be ing lim ited by
discre te  program con tro ls , the  v io la t ion  w ou ld normally  be  cons ide red a
Seve ri ty  Leve l II problem.

4.2.3.  P enalty  Mit igat ion  Factors Not Affect ing Seve ri ty  Leve l

Whe the r the  con tractor promptly  finds and prov ides a t ime ly  report for a
problem and w he the r the  con tractor takes prompt correct ive  act ions are
normally  not cons ide red in  de te rm in ing the  seve ri ty  leve l o f a  v io la t ion ,
un less these  factors  are part o f the  v io la t ion  i tse lf.  Afte r the  seve ri ty  leve l is
de te rm ined, these  factors  are  cons ide red, w here  appropria te , as an  
adjustmen t of any c iv i l penalty  commensurate  w ith  the  seve ri ty  leve l o f the
v io la t ion .  Othe r factors that do not a ffect the  seve ri ty  leve l, bu t cou ld affect
the  adjustmen t (up or dow n) of a  base  c iv i l penalty  are  as fo llow s:

a. What ro le  d id DOE play in  the  v io lat ion?  D id DOE approve  the
noncompliance  condit ion?  If so, w as the  approval in  w ri t ing or w as i t
ora l?  Was DOE prev ious ly  aw are  of the  noncompliance  condit ion  and
condone  i t  th rough  inaction?  Lack of DOE funding is  not a  bas is  for c iv i l
penalty  m it igat ion .  It  is  importan t to  remember that DOE schedu ling
change  approvals , exemptions or o the r re lie f pe rta in ing to  nuc lear safe ty
ru les must be  in  w ri t ing from the  SO or the  Operations Office , depending
on  the  natu re  of the  re lie f in  orde r to  be  va lid .  (See  10 CFR 820.60 -
820.63 for addit ional in formation  on  exemption  re lie f.)

b. Were  appropria te  correct ive  act ions taken  by the  con tractor to  preven t
recu rrence?  Factors  to  be  cons ide red inc lude  the  degree  of in i t ia t ive
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show n by the  con tractor, t ime liness and appropria teness of act ions
taken , and prope r root cause  iden ti ficat ion .  Also, cons ide rat ion  is  g iven
to the  comprehensiveness (broadly  address ing areas of conce rn  vs.
narrow ly  focused) of the  con tractor's  correct ive  act ions.
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4.2.4.  Seve ri ty  Leve l III Vio la t ions

Section  VI o f the  En forcement P olicy prov ides that Notices of Vio la t ion
need not be  issued for noncompliance  i tems w h ich  are  m inor variances w ith
nuclear safe ty  requ iremen ts.  Such  d iscre t ion  is  exe rc ised so that DOE can
focus i ts  en forcement act iv i t ies  on  matte rs  that have  greate r actual or
poten tia l s ign ifican t impact on  nuc lear safe ty .  It  a lso encourages
con tractors to  iden ti fy  and correct variances and, at the  same t ime , avoid
unnecessary e ffort spen t on  the  associated admin is trat ive  w ork for both
DOE and con tractors that can  be  be tte r spen t on  improv ing safe ty . 
Noncompliance  i tems that do not resu lt  in  Notices of Vio la t ion  shou ld s t i ll
be  tracked to iden ti fy  repe ti t ive  condit ions or to  assess gene ric  or fac i li ty -
specific  problems.

From an  en forcement pe rspective , Seve ri ty  Leve l III v io la t ions shou ld be
issued to con tractors  w ho are  not exe rc is ing in i t ia t ive  and iden ti fy ing and
e ffect ive ly  correct ing noncompliances w ithou t DOE involvement.  Fu rthe r,
Seve ri ty  Leve l III v io la t ions shou ld be  cons ide red for con tractors  w h ich
pe rm it recu rring noncompliances w ithou t tak ing e ffect ive  correct ive
actions.  Seve ri ty  Leve l III en forcement act ions gene ra lly  shou ld be  focused
on  those  issues that the  con tractor does not address appropria te ly .

DOE may genera lly  re fra in  from issu ing a P NOV (a) i f the  con tractor t ime ly
iden ti fies  and reports  a noncompliance  v io la t ion ; (b) i f DOE is  sat is fied w ith
the  root cause  analys is  and correct ive  act ions; and (c) i f the  matte r does not
appear to  be  of a  recu rring natu re , pose  an  extreme  safe ty  hazard, or have  a
poten tia l to  lead to  a more  se rious even t.  How ever, these  noncompliances
w ill be  mon itored to  assu re  appropria te  correct ive  act ions are  taken  to
preven t recu rrence .  In  the  even t such  noncompliances are  not prope rly
addressed, they can  be  grouped and escalated to  a Seve ri ty  Leve l III
v io la t ion .

If the  actual or poten tia l consequences to  w orke rs  or the  public  are
m in imal, associated noncompliances are  gene ra lly  cons ide red as Seve ri ty
Leve l III.   Even  i f d irect safe ty  consequences to  w orke rs  or the  public  are
not readi ly  apparen t for each  noncompliance , they may be  co llect ive ly
cons ide red a Seve ri ty  Leve l III v io la t ion  i f they indicate  a programmatic
de fic iency.   

4.3.  Base  Civ i l P enalt ies

In  assessing a c iv i l penalty  for a  v io la t ion ,  the  Table  in  the  En forcement P olicy, 
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10 CFR 820, Appendix  A, shou ld be  used to de te rm ine  the  appropria te  base  c iv i l
penalty  based on  the  seve ri ty  leve l o f the  v io la t ion .

In  addit ion , gene ra l gu idance  on  seve ri ty  leve ls  is  prov ided in  the  En forcement
P olicy.  The  En forcemen t P olicy s tates that c iv i l penalt ies  are  des igned to
emphasize  the  need for last ing remedia l act ion , to  de te r fu tu re  v io la t ions, and to
underscore  the  importance  of DOE con tractor se lf-iden ti ficat ion , report ing and
correct ion  of v io la t ions of nuc lear safe ty  requ iremen ts.  Fu rthe rmore , the
imposit ion  of c iv i l penalt ies gene ra lly  takes in to accoun t the  grav ity ,
c ircumstances, and exten t o f the  v io la t ion , a long w ith  any h is tory  of prior s im ilar
v io la t ions and the  degree  of cu lpabi li ty .  It  may be  appropria te  to  increase  the
s ize  of the  base  penalty  on  the  basis  of the  amoun t of nuc lear mate ria ls
inven toried, the  poten tia l hazards associated w ith  them, and the  s ize  and natu re
of the  con tractor ope rations and program.  Civ i l penalt ies w ou ld not normally  be
proposed for Seve ri ty  Leve l III v io la t ions, except in  c ircumstances w here  a c iv i l
penalty  may be  appropria te  to  demonstrate  the  importance  of adhe rence  to
DOE’s nuc lear safe ty  requ iremen ts, or w here  v io la t ions are  s im ilar to  prev ious
v io la t ions for w h ich  the  con tractor d id  not take  e ffect ive  correct ive  act ions. 

Fu rthe rmore , the  En forcement P olicy s tates that in  cases involv ing (1) ine ffect ive
con tractor programs for iden ti fy ing problem(s) or correct ing them, (2)
w i llfu lness, (3) flagran t DOE-iden ti fied v io la t ions, (4) repeated poor pe rformance
in  an  area of conce rn , or (5) se rious breakdow ns in  management con tro ls , DOE
has d iscre t ion  to  assess a c iv i l penalty  up to  the  s tatu tory lim it o f $110,000 pe r
v io la t ion  pe r day.

4.3.1.  Applicabi li ty

A c iv i l penalty  is  normally  proposed for Seve ri ty  Leve l I or II v io la t ions,
absen t m it igat ing c ircumstances, and for any w i llfu l v io la t ions.  In  addit ion ,
c iv i l penalt ies are  normally  assessed for a ll know ing and conscious
v io la t ions of any nuc lear safe ty  requ iremen t, inc luding the  in formation
requ iremen ts in  10 CFR 820.11.  Civ i l penalt ies  shou ld be  cons ide red for
Seve ri ty  Leve l III v io la t ions that are  s im ilar to  prev ious v io la t ions for
w h ich  e ffect ive  correct ive  act ions w ere  not taken .  

4.3.2.  Vio la t ion  Grouping 

Depending upon  the  c ircumstances of a  case , v io la t ions may be  cons ide red
in  a number of w ays:

a. Each  Seve ri ty  Leve l I, II, or III v io la t ion  may be  assessed a separate
c iv i l penalty .
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b. Seve ra l v io la t ions s temming from the  same cause  or problem area
may be  evaluated in  the  aggregate , ass igned a s ing le  seve ri ty  leve l,
and assessed a to ta l c iv i l penalty .

c . If more  than  one  cause  or problem area is  iden ti fied, separate  c iv i l
penalt ies  may be  cons ide red for each  cause  or problem area. 

 
1. The  de te rm ination  of w he the r the re  is  more  than  one  cause  or

problem area can  be  made  by evaluating w he the r correct ive
actions for one  v io la t ion  w ou ld preven t recu rrence  of the  othe r
v io la t ion (s).

2. If correct ive  act ions are  requ ired in  more  than  one  area, separate
c iv i l penalt ies may be  assessed.

d. Separate  penalt ies may be  assessed for separate  v io la t ions s temming
from a s ing le  problem area i f the  v io la t ions w ere  separated ove r
t ime .

e . The  de te rm ination  to  group v io la t ions or to  cons ide r each  v io la t ion
as separate  is  a lso a function  of the  s ign ificance  of the  case  and the
emphasis  and message  to be  prov ided to  the  con tractor.

4.3.3.  Applicat ion  of P re - Ve rsus P ost-Revised En forcemen t P olicy

If the  En forcemen t P olicy is  rev ised so that factors  that are  conside red w ith
respect to  the  assessment and adjustmen t o f base  c iv i l penalt ies are
changed, the  fo llow ing gene ra l gu idance  shou ld be  used in  the  absence  of
specific  gu idance  to the  con trary , in  de te rm in ing w he the r the  pre - ve rsus
post-rev ised P olicy shou ld be  applied:  

a . Conside r w hen  the  v io la t ion  occu rred, w hen  i t  w as iden ti fied, and
how  it  w as c i ted.

b. For those  cases in  w h ich  m it igat ion  (part ia l or fu ll) o f the  c iv i l
penalty  is  cons ide red appropria te , the re  must be  a reasoned,
tempered response  to the  con tractor's  s i tuation  w h ich  prope rly
cons ide rs any changes in  the  En forcement P olicy .

4.4.  Adjustmen t of Base  Civ i l P enalty 

Afte r the  appropria te  base  c iv i l penalty  is  de te rm ined for a  con tractor,  the  c iv i l
penalty  adjustmen t factors  ou tlined in  the  En forcement P olicy, 10 CFR 820,
Appendix  A, are  used to de te rm ine  the  magn itude  of the  c iv i l mone tary penalty
that is  to  be  assessed.  
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The  s ing le  most importan t goal o f the  DOE En forcement P rogram is  to  encourage
early  iden ti ficat ion , report ing, and prompt correct ion  of nuc lear safe ty
de fic ienc ies and v io la t ions of DOE nuclear safe ty  requ iremen ts by the
con tractors  themse lves, ra the r than  DOE.  Consequen tly , DOE prov ides
substan tia l incen tive  for the  early  se lf-iden ti ficat ion , report ing, and correct ion  of
problems w h ich  consti tu te , or cou ld lead to , v io la t ions of DOE nuclear safe ty
requ iremen ts.  The  base  c iv i l penalty  may be  increased up to  the  s tatu tory lim it,
decreased, or comple te ly  m it igated based on  the  applicat ion  of the  adjustmen t
factors .  

S ince  the  adjustmen t factors are  addit ive , the  penalty  for any one  v io la t ion  cou ld
exceed the  dai ly  base  c iv i l penalty  as specified in  Table  I o f the  En forcemen t
P olicy.  How ever, in  no instance  can  escalat ion  cause  the  dai ly  penalty  to  exceed
the  $110,000 pe r day s tatu tory ce i ling pe r v io la t ion .  The  fo llow ing subsections
shou ld be  used in  con junction  w ith  the  gu idance  in  the  En forcemen t P olicy, 
10 CFR 820, Appendix  A.

4.4.1.  P e r-Day P rov is ions

The  P AAA establishes a maximum c iv i l penalty  that can  be  imposed by DOE
of $110,000 pe r v io la t ion  pe r day.1  Thus a noncompliance  condit ion  that
ex is ts  for seve ra l days cou ld be  pu rsued by DOE as an  en forcement act ion
w ith  a base  c iv i l penalty  substan tia lly  above  $110,000.  DOE's  policy  w i ll be
to use  the  Table  1 Seve ri ty  Leve l va lues as the  base  start ing poin t, and
conside r mu lt ip les of that va lue  based on  the  number of days that the
noncompliance  condit ion  ex is ted.

A pe r day ca lcu lat ion  of a  c iv i l penalty  w i ll normally  be  cons ide red (a) w hen
the  s ign ificance  of the  v io la t ions is  such  that use  of a  s ing le  day base  c iv i l
penalty  is  not su ffic ien t to  convey the  se riousness of the  v io la t ion  or
c ircumstances leading to  the  v io la t ions, and (b) w hen  su ffic ien t
opportun it ies  ex is ted to  iden ti fy  the  v io la t ions.  Examples of substan tia l
opportun ity  to  iden ti fy  the  v io la t ion  inc lude  the  fo llow ing:   (1) managemen t
w as aw are  of the  v io la t ion  and chose  not to  take  appropria te  act ion  to
remedy the  problem; or (2) the  v io lat ion  ex is ted for an  extended pe riod as a
resu lt  o f a  fa i lu re  to  pe rform  established su rve i llance , assessment or quali ty
assu rance  (QA) act iv i t ies  that, i f pe rformed as requ ired, w ou ld have
resu lted in  t ime ly  de tect ion  of the  problem.

Reduction  of up to  50% of the  base  c iv i l penalty  show n in  Table  1 may be
given  w hen  a DOE con tractor iden ti fies  the  v io la t ion  and promptly  reports
the  v io la t ion  to  DOE.  In  w e igh ing th is  factor, cons ide rat ion  w i ll be  g iven  to ,
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among othe r th ings, (1) w he the r prior opportun it ies  ex is ted to  d iscove r the
v io la t ion , and i f so, the  age  and number of such  opportun it ies ; (2) the  exten t
to  w h ich  prope r con tractor con tro ls  shou ld have  iden ti fied or preven ted the
v io la t ion ; (3) w he the r d iscove ry of the  v io la t ion  resu lted from a con tractor
se lf-mon itoring act iv i ty ; (4) the  exten t o f DOE involvement in  d iscove ring
the  v io la t ion  or prompting the  con tractor to  iden ti fy  the  v io la t ion ;  and (5)
the  promptness and comple teness of any requ ired report.

DOE w ill normally  not g ive  credit  for a  con tractor’s  correct ive  act ions i f
DOE in te rven tion  w as requ ired to  broaden  the  scope  or increase  the  exten t
of the  correct ive  act ions.  Mit igat ion  is  not appropria te  mere ly  because
immediate  act ions are  taken  to correct a  condit ion , s ince  basic  correct ive
actions to  resolve  an  iden ti fied problem are  necessary as a matte r o f
rou tine .  Adequate  atten tion  to  the  broader implicat ions or underly ing
programmatic  de fic ienc ies must a lso be  addressed i f such  are  ind icated by
the  occu rrence  or recen t h is tory .

4.4.2.  Mu lt ip le  Separate  Vio lat ions

DOE may c ite  separate ly  and impose  c iv i l penalt ies  for each  of the  mu lt ip le
v io la t ions in  a c i ta t ion , even  i f they are  re la ted to  a s ing le  even t.  Each
vio lat ion  is  subject to  the  s tatu tory lim it o f $110,000 pe r day.  Th is  means,
for example , that a  s ing le  even t involv ing a v io la t ion  of rad io log ica l
protect ion  requ iremen ts, and a lso involv ing v io la t ion  of (QA) requ iremen ts,
cou ld resu lt  in  a P NOV c it ing these  v io la t ions and inc lude  a c iv i l penalty
associated w ith  each .  

The  s ign ificance  of a  part icu lar occu rrence  and the  c ircumstances of the
v io la t ions may d ic tate  that DOE iden ti fy  the  mu lt ip le  v io la t ions involved
and impose  c iv i l penalt ies for each  v io la t ion .  Th is  act ion  commun icates the
righ t emphasis  on  the  s ign ificance  of the  v io la t ions and the  atten tion  that is
requ ired by the  con tractor to  correct the  condit ions that led to  the
v io la t ions.

A part icu lar v io la t ion  case  is  not c losed by DOE w hen  a con tractor concedes
the  v io la t ion  and pays any c iv i l penalty .  DOE w ill keep a v io la t ion  case
open  un ti l i t  has con firmed that appropria te  correct ive  act ions have  been
comple ted.  If correct ive  act ions are  not comple ted in  a t ime ly  manner, DOE
cou ld dec ide  to  take  fu rthe r en forcement act ion , such  as escalat ing the  c iv i l
penalty  con ta ined in  the  FNOV.

4.4.3.  Iden ti ficat ion  and Report ing
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Th is  factor may be  used to decrease a c iv i l penalty  for a  v io la t ion  by up to  50
pe rcen t i f a  con tractor promptly  iden ti fies  i ts  occu rrence  and promptly
reports  the  v io la t ion  to  DOE.   No credit  w i ll be  g iven  i f t ime ly  e ffort to
restore  compliance  w ith  the  regu latory requ iremen t is  not unde rtaken .

It  shou ld be  recogn ized that a  se lf-d isc los ing even t, in  w h ich  the  even t i tse lf
d isc loses problems that represen t v io la t ions of nuc lear safe ty  requ iremen ts,
does not represen t con tractor in i t ia t ive  in  se lf-iden ti fy ing the  problems. 
DOE's priori ty  is  for con tractor in i t ia t ive  to  iden ti fy  such  problems be fore
they lead to  even ts  w ith  actual or poten tia l nuc lear safe ty  consequences. 
The  d isc losu re  by an  even t that such  problems ex is t does not consti tu te  se lf-
iden ti ficat ion  for the  pu rposes of apply ing en forcemen t m it igat ion
conside rat ions.  DOE's  policy  on  cons ide rat ion  of se lf-d isc los ing even ts  is
addressed in  the  En forcemen t P olicy.

In  w e igh ing the  factor o f m it igat ion  for se lf-iden ti ficat ion  and report ing,
cons ide rat ion  shou ld be  g iven  to , among othe r th ings, prior know ledge  of
the  noncompliance  condit ion , the  opportun ity  avai lable  to  d iscove r the
v io la t ion , ease  of d iscove ry, and the  promptness and comple teness of any
requ ired report.  No cons ide rat ion  shou ld be  g iven  to  a reduction  in  penalty
i f the  con tractor does not take  immediate  act ion  to  correct the  problem
upon  d iscove ry.  

If the  con tractor iden ti fies  the  v io la t ion  bu t DOE does not decrease  the  c iv i l
penalty  on  the  basis  of that iden ti ficat ion , the  d iscuss ion  in  the  cove r le tte r
to  the  con tractor shou ld ve ry specifica lly  and c learly  art icu late  the  reason
for not m it igat ing the  c iv i l penalty .  For example , the  d iscuss ion  m igh t
expla in  w hy i t  is  reasonable  to  conclude  that the  con tractor shou ld have
iden ti fied the  v io la t ion  sooner.   In  gene ra l, m it igat ion  shou ld not be
conside red i f the  report is  rece ived afte r an  even t that is  cons ide red a se lf-
d isc los ing even t.

In  addit ion , i f a  separate  c iv i l penalty  is  be ing assessed for a  report ing
v io la t ion , i t  is  not appropria te  to  increase  the  c iv i l penalty  on  the  basis  of
the  iden ti ficat ion  and report ing factor i f a  con tractor fa i ls  to  make  a
requ ired report or issues a la te  report o f an  even t.  Ins tead, a separate
v io la t ion  and associated c iv i l penalty  shou ld be  cons ide red, cons is ten t w ith
the  En forcemen t P olicy.  

4.4.4. Correct ive  Action

Th is  factor may be  used to e ithe r decrease or increase a base  c iv i l penalty
by up to  50 pe rcen t depending on  the  promptness and exten t to  w h ich  the
con tractor takes correct ive  act ion , inc luding act ions to  preven t recu rrence .
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Some correct ive  act ions are  a lw ays expected to  remediate  a problem. 
Mit igat ion  is  appropria te  on ly  w hen  correct ive  act ions are  comprehensive
in  natu re  rathe r than  be ing narrow ly focused on  the  noncompliance  issue . 
Genera lly  the  con tractor w ou ld requ ire  a c lear understanding of the  scope
of the  v io la t ion  in  orde r for i ts  correct ive  act ions to  be  cons ide red unde r
th is  factor.  Applicat ion  of th is  factor shou ld cons ide r (depending on  the
c ircumstances) the  t ime liness of the  act ions, the  con tractor's  in i t ia t ive  to
take  act ion , the  rigor w ith  w h ich  the  con tractor iden ti fies  the  root cause (s),
and the  degree  of comprehensiveness of the  correct ive  act ions.  Correct ive
action  that is  inappropria te ly  focused w ill normally  resu lt  in  no adjustmen t
to the  amoun t of the  c iv i l penalty . 

Mit igat ion  of the  base  c iv i l penalty  may be  appropria te  i f the re  w as
essen tia lly  no othe r reasonable  act ion  that the  con tractor cou ld have  taken . 
If the  base  c iv i l penalty  is  not reduced, the  cove r le tte r may inc lude  an
explanation  of w hat fu rthe r act ion  the  con tractor shou ld have  taken .  

Escalat ion  of the  base  c iv i l penalty  may be  appropria te  i f DOE has to  make
substan tia l e ffort to  ge t the  con tractor to  take  correct ive  act ion .  Escalat ion
is  a lso appropria te  for cases in  w h ich  the  con tractor's  correct ive  act ions are
conside red un time ly  and inadequate  due  to the  con tractor's  fa i lu re  to  fu lly
recogn ize  or unde rstand the  exten t o f the  problem.  A separate  c iv i l penalty
assessment may be  appropria te  based on  the  con tractor's  fa i lu re  to  take
adequate  correct ive  act ions afte r i t  is  c lear that the  con tractor shou ld have
recogn ized the  condit ion  adve rse  to  safe ty .

4.4.5.  Mu lt ip le  Examples/Repe ti t ive  Vio lat ions

As a gene ra l ru le , mu lt ip le  examples of the  same v io la t ion  w ith  a specific
requ iremen t du ring the  pe riod cove red by an  inspection  or assessment
shou ld be  inc luded in  one  c ita t ion .  The  "con trary  to" paragraph  shou ld
genera lly  s tate  the  v io la t ion  and then  iden ti fy  the  examples.  These
examples may re fe rence  fa i lu res to  comply w ith  implemen ting p lans or
programs w h ich  are  inc luded in  the  nuc lear safe ty  requ iremen ts such  as
s ite  or fac i li ty  Radiat ion  P rotect ion  P rograms (see  10 CFR 835) or QA
P rograms (see  10 CFR 830.120).  When  the  examples of a  part icu lar v io la t ion
are  numerous, su ffic ien t examples shou ld be  c i ted to  convey the  scope  of the
v io la t ion  and programmatic  breakdow ns, and to  prov ide  a basis  for
assess ing the  e ffect iveness of the  con tractor's  correct ive  act ions.  Normally
th ree  to  five  examples shou ld be  adequate .  How ever, in  cases w here  the re
are  c learly  seve ra l Seve ri ty  Leve l(s) I and/or II v io la t ions, each  v io la t ion
shou ld be  c i ted separate ly .  Use  of mu lt ip le  examples in  Notices shou ld not
be  con fused w ith  e ithe r (1) the  concept of aggregation  of v io la t ions or w ith
(2) the  use  of mu lt ip le  occu rrences for assess ing seve ri ty  leve l.
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The  cove r le tte r transm itt ing the  en forcement act ion  shou ld s tate  that
repe ti t ive  v io la t ions w ere  cons ide red and shou ld iden ti fy  those  past
v io la t ions specifica lly .  It  shou ld note  fu rthe r that in  the  absence  of last ing
correct ive  act ion , more  s ign ifican t en forcement act ion  may be  taken .

The  fo llow ing graduated en forcemen t scheme shou ld normally  be  applied to
repe ti t ive  v io la t ions:   

a . For a v io la t ion  repeated the  fi rs t t ime  (second occu rrence ), ho ld an
en forcemen t con fe rence , dec ide  w he the r a c iv i l penalty  may be
w arran ted, and d iscuss the  repe ti t ion  in  the  cove r le tte r
transm itt ing the  P NOV. 

b. For the  second repe ti t ion  of the  v io la t ion  (th ird occu rrence ) or
mu lt ip le  repe ti t ive  v io la t ions, ho ld an  en forcement con fe rence  and
recommend issuance  of a  c iv i l penalty  i f the re  are  no adequate
m it igat ing c ircumstances. 

  c . Repe ti t ive  v io la t ions that w e re  the  subject o f prev ious en forcement
action  that are  part icu larly  egregious repe ti t ive  v io la t ions, may
w arran t spec ia l DOE management cons ide rat ion  beyond an
escalated c iv i l penalty . 

4.4.6.  Exe rc ise  of D iscre t ion

Because  DOE w an ts to  encourage  and support DOE con tractor in i t ia t ive  for
prompt se lf-iden ti ficat ion , report ing and correct ion  of problems, DOE may
exe rc ise  d iscre t ion  as fo llow s:

a. In  accordance  w ith  the  prev ious d iscuss ion , DOE may re fra in  from
issu ing a c iv i l penalty  for a  v io la t ion  w h ich  mee ts a ll o f the  fo llow ing
cri te ria :

(1) The  noncompliance  is  promptly  iden ti fied by the  DOE con tractor,
prior to  some se lf-d isc los ing even t, and reported in to NTS or the
con tractor's  se lf-track ing system consis ten t w ith  report ing
th resholds.  In  th is  case  the  se lf-track ing system shou ld be  access ible
to DOE, and DOE P AAA s ite  pe rsonne l shou ld be  noti fied of the
report.

(2) The  v io la t ion  is  not w i llfu l, or a  v io la t ion  that cou ld not reasonably
have  been  preven ted by the  DOE con tractor's  correct ive  act ions for
a prev ious v io la t ion .
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(3) The  DOE con tractor, upon  d iscove ry of the  noncompliance , has
taken , or has begun  to take ,  prompt and appropria te  act ion  to
correct the  noncompliance .

(4) The  DOE con tractor has taken , or has agreed to take , remedia l
act ion  satis factory to  DOE to prec lude  recu rrence  of the  v io la t ion
and the  underly ing condit ions w h ich  caused i t .

(5) The  v io la t ion  is  not a  repeat or s im ilar v io la t ion  to  a prev ious one  for
w h ich  appropria te  correct ive  act ions to  prec lude  recu rrence  shou ld
have  been  taken .

b. DOE may re fra in  from proposing a c iv i l penalty  for a  v io la t ion  involv ing
a past problem, such  as in  enginee ring design  or insta lla t ion , that mee ts
all o f the  fo llow ing cri te ria :

(1) It  w as iden ti fied by a DOE con tractor as a resu lt  o f a  formal e ffort
such  as a specia l comprehensive  compliance  ve ri ficat ion  program,
design  reconsti tu t ion  program, or o the r program that has a de fined
scope  and t ime table  w h ich  is  be ing aggress ive ly  implemen ted and
reported.

(2) Comprehensive  correct ive  act ions have  been  taken  or are  w e ll
unde rw ay w ith in  a reasonable  t ime  fo llow ing iden ti ficat ion . 

(3) It  w as not like ly  to  be  iden ti fied by rou tine  con tractor e fforts  such  as
normal su rve i llance , se lf-mon itoring or QA activ i t ies .

c . DOE may reduce  the  seve ri ty  leve l o f v io la t ions  involv ing Not-For-P rofi t
en t i t ies  to  the  exten t that they have  satis factori ly  me t the  m it igat ion
factors d iscussed above .

DOE w ill not issue  a Notice  of Vio la t ion  for cases in  w h ich  the  v io la t ion
discove red by DOE or the  DOE con tractor cannot reasonably  be  linked to
the  conduct o f that con tractor in  the  design , construct ion  or ope ration  of
the  DOE fac i li ty  involved.   Th is  exe rc ise  of d iscre t ion  is  condit ioned on
prompt and appropria te  remedia l act ion  taken  by the  DOE con tractor upon
iden ti ficat ion  of the  past v io la t ion .  Th is  does not inc lude  a past v io la t ion
w here  act ions by the  presen t con tractor shou ld have  iden ti fied the  v io la t ion
prev ious ly  (e .g., an  inadequate  radio log ica l su rvey by the  presen t
con tractor that m issed the  imprope r s torage  of con tam inated mate ria l by a
prev ious con tractor.)

4.4.7.  Re fra in ing from Issu ing a Civ i l P enalty

Furthe r d iscre t ion  is  prov ided DOE in  the  issuance  of c iv i l penalt ies in  the
En forcemen t P olicy.  If spec ified cri te ria  are  me t (as summarized he re ),
DOE may, w hen  issu ing a P NOV, re fra in  from issu ing a c iv i l penalty  in
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orde r to  encourage  prompt se lf-report ing and correct ion  of v io la t ions, and
to othe rw ise  fu rthe r the  in te rests  of jus t ice  th rough  recogn it ion  of prope r
attribu tes of vo lun tary compliance .  In  addit ion , the  v io la t ion  may not be
w illfu l or one  that cou ld reasonably  be  expected to  have  been  corrected by
the  con tractor's  correct ion  of a  prev ious v io la t ion .  F ina lly , correct ive
actions by the  con tractor must prec lude  recu rrence  of the  v io la t ion  and the
underly ing condit ions w h ich  caused i t . 

In  addit ion , DOE may re fra in  from issu ing a c iv i l penalty  for past problems
w h ich  are  found by the  con tractor as a resu lt  o f spec ia l des ign  rev iew s and
inspections (such  as Design  Reconstruct ion  P rograms).  These  rev iew s must
have  a w e ll-de fined scope  and schedu le , and comprehensive  correct ive
actions must be  promptly  taken .  These  problems must be  the  type  that
w ou ld not like ly  be  iden ti fied in  normal su rve i llance  or QA activ i t ies  by the
con tractor.

In  these  s ituations, the  imposit ion  of a  c iv i l penalty  m igh t de te r the
volun tary compliance  aspects of the  DOE en forcement program and othe r
object ives of DOE safe ty  improvement in i t ia t ives.  These  programmatic
object ives shou ld be  noted in  the  P NOV as fu rthe r reasons w hy a mone tary
penalty  w as not imposed. 

4.4.8.  Abi li ty  o f Con tractor to  P ay Civ i l P enalty

Although  the  Table  in  the  En forcement P olicy gene ra lly  takes in to accoun t
the  safe ty  s ign ificance  of a  v io la t ion  as a primary cons ide rat ion  in  assessing
a c iv i l penalty , the  con tractor's  (inc lud ing subcon tractor's , vendor's  and
supplie r's ) abi li ty  to  pay may be  a secondary cons ide rat ion .  It  is  not the
purpose  of DOE en forcement act ions to  be  so seve re  as to  pu t the  con tractor
in to bankruptcy.  Con tract te rm ination , ra the r than  c iv i l penalt ies , is  used
to te rm inate  con tractor act iv i t ies  for DOE.  How ever, the  bu rden  of prov ing
inabi li ty  to  pay is  on  the  con tractor and must be  conclus ive ly  demonstrated
by a presen t financ ia l condit ion --not a  fu tu re  condit ion .  If i t  appears that
the  economic impact o f a  c iv i l penalty  m igh t pu t a  con tractor in to
bankruptcy, or in te rfe re  w ith  a con tractor's  abi li ty  to  safe ly  conduct
act iv i t ies  and/or correct the  v io la t ion  to  bring i ts  program in to fu ll
regu latory compliance , i t  may be  appropria te  to  decrease  the  base  c iv i l
penalty .  How ever, i t  is  expected that th is  d iscre t ion  w ou ld rare ly  be  used. 
Economic hardsh ip must be  c learly  demonstrated by the  con tractor.  The
Director may a lso request ass is tance  from othe r DOE offices to  substan tia te
a m it igat ing financ ia l condit ion .  Fu rthe rmore , adm in is trat ive  act ions, such
as de te rm ination  of aw ard fees w hen  prov ided for in  DOE con tracts , w i ll be
conside red separate ly  from any c iv i l penalt ies imposed under th is
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en forcement policy .  Likew ise , imposit ion  of a  c iv i l penalty  w i ll be  based on
the  c ircumstances of each  case , unaffected by any aw ard fee  de te rm ination .  

4.5.  Admin is trat ive  Matte rs

4.5.1.  Ass ignment of En forcement Action  Number

En forcemen t act ion  (EA) numbers are  ass igned to a ll proposed en forcemen t
actions by the  Office  of Docke ting Cle rk afte r a  dec is ion  is  made  to issue  a
P NOV.  It  is  a  me thod of adm in is trat ive ly  docke ting and track ing cases.  EA
numbers are  ass igned sequen tia lly  according to  the  year o f issuance  (i .e .,
EA 93-01, EA 93-02, e tc .).  Once  an  EA number has been  ass igned to an  
en forcement matte r, a ll fi l ings, memoranda, and correspondence  for that
case  shou ld inc lude  the  case  name and i ts  comple te  EA number.  

4.5.2.  Targe t En forcemen t P rocess Schedu les

a. For rou t ine  en forcemen t act ions, i f the  Director de te rm ines that the
v io la t ions are  at least Seve ri ty  Leve l III, he /she  shou ld recommend
issuance  of the  P NOV genera lly  w ith in  fou r w eeks from the  date  of the
en forcemen t con fe rence .  The  FNOV, i f issued, w i ll gene ra lly  be  re leased
w ith in  fou r w eeks afte r a  substan tive  response  from the  con tractor
denying the  v io la t ion  or seeking m it igat ion  of the  seve ri ty  leve l or c iv i l
penalty .  En forcement act ions (Seve ri ty  Leve ls  I, II, or III) shou ld be
processed expedit ious ly  w ith  a goal o f issu ing the  FNOV and Civ i l
P enalty  gene ra lly  not more  than  e igh t w eeks from the  date  of the
con tractor's  comple te  response .

b. If the  dec is ion  on  w he the r or not to  in i t ia te  en forcement act ion  is  made
more  than  18 mon ths afte r a  poten tia l v io la t ion  is  in i t ia lly  iden ti fied, or
more  than  18 mon ths afte r re fe rra l o f a  poten tia l v io la t ion  to  the  Office
of En forcement and Investigation , the  Office  of the  Assis tan t Secre tary
for Environment, Safe ty  and Health  shou ld usually  be  noti fied prior to
the  issuance  of a  P NOV.

 
c . If the re  is  a  s ign ifican t de lay in  prosecu ting a v io la t ion , the  Director

shou ld, upon  request, prepare  a memorandum for the  Secre tary and/or
The  Office  of the  Assis tan t Secre tary for Environment, Safe ty  and
Health , as appropria te , to  expla in  the  fo llow ing:

(1) The  bas is  for such  a de lay;

(2) The  basis  for an  Office  of En forcement and Investigation
decis ion  w ith  a specific  focus on  w hat e ffect, i f any, the  de lay in
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making the  decis ion  may have  on  the  proposed action .  Th is
decis ion  inc ludes cons ide rat ion  of factors  such  as the  fo llow ing: 

(a) Are  the  expected bene fi ts  to  human health  and safe ty  and
protect ion  of the  environmen t jus t i fied by con tinu ing to
pursue  th is  act ion?

(b) How  is  the  e ffect iveness of the  proposed en forcemen t
action  like ly  to  be  affected by the  de lay? 

(c) Shou ld the  focus of the  act ion  be  modified as a resu lt  o f
the  de lay?

             
(d) Has the  de lay affected DOE's abi li ty  to  find or obta in

credible  ev idence  from organ izations or ind iv iduals?

The  above  are  examples of factors that may be  re levan t in  a de layed
en forcement act ion , bu t are  not an  exhaustive  lis t o f the  poss ible
conside rat ions.  The  Director, in  the  exe rc ise  of h is /he r d iscre t ion , shou ld
inc lude  a d iscuss ion  of any othe r re levan t factors that bear on  the
part icu lar P NOV that is  be ing proposed.

4.5.3.  P ress Re leases

P ress re leases may be  issued for P NOVs and FNOVs at the  d iscre t ion  of
DOE managemen t.  Afte r the  en forcemen t act ion  has been  s igned, the
Director w i ll forw ard the  package  to the  con tractor, ce rt i fied mail re tu rn
rece ipt requested.  The  need for a  press re lease  and the  t im ing and me thod
of i ts  re lease  w ill be  de te rm ined in  cooperation  w ith  the  Office  of P ublic
Affa irs , the  Secre tary and the  Office  of the  Assis tan t Secre tary for
Environment, Safe ty  and Health , as appropria te .  Genera lly , a  press re lease
w ill not be  issued un ti l the  con tractor has been  in  rece ipt o f the
en forcemen t act ion  for 48 hours.

4.5.4.  Re lease  of P redecis ional En forcemen t In formation  to  Con tractors        
   and to  the  P ublic  

The  Director, in  consu lta t ion  w ith  appropria te  DOE offic ia ls , is  responsible
for a ll dec is ions regard ing the  re lease  of predecis ional in formation  to
con tractors and to  the  public .  Such  in formation  inc ludes matte rs  such  as
poten tia l seve ri ty  leve l o f the  a lleged v io la t ion , c iv i l penalty  amoun t and
the  natu re /con text o f a  P NOV.
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a. In  gene ra l, no in formation  w i ll be  re leased to the  public  prior
to  the  re lease  of a  P NOV.

b. P redecis ional en forcemen t in formation  w i ll on ly  be  re leased
to the  con tractor in  accordance  w ith  the  prov is ions se t forth
in  Section  3.6. above , (1) to  pe rm it preparation  for an
en forcemen t con fe rence  or (2) to  ensure  that prompt
correct ion  act ions are  taken  to obta in  compliance .  In  othe r
c ircumstances, how ever, such  in formation  shou ld not be  made
avai lable  to  the  con tractor prior to  the  re lease  of a  P NOV.  
Upon  comple t ion  of se rv ice  of a  P NOV, the  DOE transm itta l
le tte r and P NOV w ill be  p laced on  the  Office  of En forcement
and Investigation 's  w eb s ite  on  the  In te rne t.


