
  J une 1998 OPERATIONAL PROCEDURES FOR ENFORCEMENT

P age 8

CHAP TER 3 - EVALUATION AND INVESTIGATION OF P OTENTIAL
VIOLATIONS; CONDUCT OF ENFORCEMENT CONFERENCES

3.1.  Scope  of the  Chapte r 

Th is  chapte r prov ides gu idance  on  the  evaluation  and investigation  of poten tia l
v io la t ions, and the  use  of en forcement con fe rences.  Gu idance  on  preparation  of
en forcement act ions is  prov ided in  Chapte r 4.

3.2.  Genera l Ove rv iew  of En forcemen t P rocess

The  s teps in  the  en forcemen t process are  ou tlined be low .  Although  i t  is
importan t to  issue  en forcement act ions as promptly  as poss ible , the re  may be
circumstances in  w h ich  the  magn itude  and/or complex ity  of a  matte r and the
need for thoroughness may unavoidably  de lay the  conclus ion  of an  investigation . 
Consis ten t w ith  DOE policy that pe rm its  se tt lemen t of en forcement proceedings
at any t ime , the  Director and the  con tractor can  mee t at any s tage  of the  process
and reach  a se tt lemen t. Such  a se tt lemen t can  be  se t forth  in  a Consen t Orde r
(see  10 CFR 820.23).  If the  Consen t Orde r is  s igned be fore  the  commencement of
an  en forcement adjudication , i t  is  fina l upon  s ignatu re  by the  affected part ies
and the  Director.  If a  Consen t Orde r is  s igned afte r commencement of an
en forcement adjudication , i t  w i ll be  fina l upon  comple t ion  of the  processes se t
forth  in  10 CFR 820.23.

 Enforcem ent  P rocess S tep s

a. Evaluate  poten tia l noncompliances reported in  the  NTS or iden ti fied from
othe r sou rces, and comple te  the  Noncompliance  Review  Form to
document evaluation .

b. De te rm ine  w he the r to  in i t ia te  an  investigation  based on  resu lts  of an  NTS
Report evaluation , cons ide ring safe ty  s ign ificance  and othe r re la ted
factors .  Th is  dec is ion  w i ll usually  invo lve  in te ract ive  d iscuss ion  w ith
En forcement Specia lis ts  in  the  Office  of En forcement and Investigation
and P AAA Coordinators  in  both  P rogram and Fie ld Offices.
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c. Conduct an  investigation  of a  poten tia l or a lleged v io la t ion  and prepare
an  investigation  report.

d. De te rm ine  w he the r the re  is  a  specific  v io la t ion  and, i f so, iden ti fy  the
specific  v io la t ion .

e . Decide  w he the r or not to  proceed afte r an  assessment of investigation
findings on  safe ty  s ign ificance , re la ted factors , seve ri ty  leve l and
poten tia l c iv i l penalty , as appropria te .

f. Conduct an  en forcemen t con fe rence  in i t ia ted by the  Director or upon
reasonable  request by the  con tractor against w hom the  en forcement
action  is  be ing cons ide red.

g. Reevaluate  w he the r the  matte r consti tu tes a noncompliance  w h ich  merits
preparation  of an  en forcement act ion .  As appropria te , an  En forcement
Le tte r may be  issued.

h . Where  w arran ted, the  Director recommends issuance  of a  P NOV, w ith  or
w ithou t c iv i l penalty .  Othe r proposed remedies may be  se t forth  to
correct the  v io la t ion .

i . The  con tractor responds in  w ri t ing w ith in  30 days and may con test the
P NOV w ith  substan tive  ev idence  not prev ious ly  cons ide red, con test the
c iv i l penalty , i f applicable , or w aive  the  righ t to  con test.

j. The  Director is  responsible  for a  de te rm ination  on  the  matte r, based on
the  en tire  ev idence  of record.  As applicable , th is  inc ludes issuance  of an
FNOV, c iv i l penalty  and othe r remedies to  correct the  v io la t ion .  If
uncon tested, the  P NOV au tomatica lly  becomes an  FNOV.

 k . An  FNOV becomes a F inal Orde r 15 days afte r se rv ice , un less modified by
an  orde r from the  Secre tary.  P NOVs w ith  a c iv i l penalty  become a F inal
Orde r i f the  con tractor does not con test the  Notice  w ith in  30 days,  pays
the  c iv i l penalty  and pe rforms the  othe r remedies se t forth  in  the  P NOV.

   l. The  con tractor may request an  on -the -record adjudication  of an  FNOV
and Civ i l P enalty .  Th is  request w i ll in i t ia te  a P AAA adjudication  w ith  an
Admin is trat ive  Law  J udge  appoin ted by the  Secre tary to  se rve  as
pres id ing office r.  Alte rnative ly  an  act ion  can  be  commenced in  Federa l
D is tric t Court.  Responsibi li ty  for prosecu ting matte rs  in  Fede ra l D is tric t
Court w i ll be  coordinated w ith  the  DOE GC and the  U.S. DOJ .  (The  P AAA
adjudication  process is  se t forth  in  10 CFR 820, Subpart B , and w ill not be
discussed fu rthe r in  th is  en forcemen t procedure ).
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3.3.  Iden ti ficat ion  of Nuclear Safe ty  Noncompliances

Condit ions that are  not in  compliance  w ith  nuc lear safe ty  requ iremen ts may be
iden ti fied th rough  various act iv i t ies  and sou rces, inc luding the  fo llow ing:

a. In formation  reported by con tractors  in  DOE's NTS;

b. Formal inspections or assessments by the  con tractors , DOE Fie ld  Offices,
or the  Office  of Environment, Safe ty  and Health ;

c . Reports  from DOE fie ld  pe rsonne l and EH s ite  represen tat ives;

d. In formation  prov ided by the  DOE Office  of Inspector Genera l (IG); 

e . Allegations commun icated to  DOE from ou ts ide  the  organ ization ;

f. Media reports  of nuc lear act iv i t ies ;

g. Congress ional inqu iries;

h . De fense  Nuclear Faci li t ies  Safe ty  Board (DNFSB) inqu iries or reports ;
and

i. In formation  from othe r agencies, inc luding the  Nuclear Regu latory
Commiss ion , Departmen t of Labor, Departmen t of Transportat ion  or s tate
and local o ffic ia ls .

It  is  an tic ipated that the  primary sou rce  of such  in formation  w i ll be  the
con tractors  themse lves s ince  10 CFR 820, Appendix  A, prov ides pos it ive
incen tives for the  prompt iden ti ficat ion  and report ing of a ll poten tia l nuc lear
safe ty  v io la t ions.  The  primary veh ic le  that w i ll be  used by con tractors for se lf-
report ing is  the  NTS that is  main ta ined by DOE.  Gu idance  on  con tractor se lf-
track ing and report ing th rough  NTS is  prov ided in  a separate  ope rational
procedure , Iden ti fy ing, Report ing and Track ing of Nuclear Safe ty
Noncompliances Under P rice -Anderson  Amendments Act o f 1988 .   That
procedura l document a lso prov ides the  cri te ria  for a  con tractor se lf-track ing
process and the  use  of th reshold cri te ria  for report ing on ly  the  most safe ty
s ign ifican t noncompliances in to the  NTS if a  con tractor implemen ts an
appropria te  se lf-track ing process.

For noncompliances that are  iden ti fied by DOE or othe r sou rces exte rnal to  the
con tractor, in  gene ra l DOE expects  these  sources e ithe r to  commun icate  or re fe r
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the  matte r d irect ly  to  the  con tractor for p lacement in to the  NTS.  The  con tractor
report ing in to NTS w ill inc lude  a summary of the  noncompliance , du rat ion  s ince
occurrence , correct ive  act ions, and othe r in formation  re la ted to  the
noncompliance  to  support DOE's rev iew  to make  an  in i t ia l de te rm ination  of
safe ty  s ign ificance .  Gu idance  on  DOE's rev iew  of the  con tractor's  NTS reports  is
prov ided in  the  fo llow ing section .

Matte rs  that consti tu te  a s ign ifican t regu latory conce rn  w h ich  cou ld involve  h igh
or poten tia l impact on  the  public  or w orke rs are  categorized as Seve ri ty  Leve l I
or II v io la t ions.  Seve ri ty  Leve l III v io la t ions involve  even ts  or act iv i t ies  that
have  the  poten tia l to  resu lt  in  localized impact on  w orke rs  or the  environmen t. 
They are  less se rious, bu t o f more  than  a m inor conce rn .  They w i ll be  mon itored
to de te rm ine  w he the r, in  aggregate  in  d iscre te  areas, they cou ld lead to  more
se rious problems.  In  such  c ircumstances, they w i ll be  escalated for en forcement
pu rposes.  When  a Seve ri ty  Leve l I, II or III v io la t ion  has occu rred, the  con tractor
w ill be  requ ired to  respond w ith in  a s t ipu lated pe riod of the  occu rrence ,
describing any correct ive  act ions taken  to preven t recu rrence  and stat ing the
date  by w h ich  a ll the  correct ive  act ions w i ll be  comple te .

It  shou ld be  noted that a lthough  the  fo llow ing sections re fe r to  the  iden ti ficat ion ,
documentation , and s ign ificance  of v io la t ions, the  use  of the  te rm  "v io la t ion " in
the  con text o f these  sections re fe rs  to  "poten tia l v io la t ions" of DOE nuclear safe ty
ru les or o the r P AAA en forceable  nuc lear safe ty  requ iremen ts.  A matte r is  on ly  a
v io la t ion  afte r an  investigation , deve lopment of in formation  on  re levan t facts ,
and the  rende ring of a  conclus ion  th rough  the  issuance  of a  P NOV.  The  te rms
"noncompliance" and "v io la t ion " are  essen tia lly  in te rchangeable  in  that both
te rms connote  a fa i lu re  to  comply w ith  an  applicable  nuc lear safe ty  requ iremen t. 
In  gene ra l, DOE w ill use  the  te rm  "noncompliance" for those  matte rs  in  w h ich  the
con tractor has iden ti fied a condit ion  that does not comply w ith  nuc lear safe ty
requ iremen ts. Noncompliances having the  requ is i te  safe ty  s ign ificance , as
de te rm ined by DOE, w i ll be  subject to  Notices of Vio la t ion  and, i f appropria te ,
c iv i l penalt ies.  Iso lated m inor noncompliances involv ing m in imal or low  safe ty
s ign ificance  w ill not be  subject to  en forcement act ions bu t w i ll be  subject to
pe riodic  rev iew , such  as to  iden ti fy  recu rring noncompliances.

3.4.  P re lim inary Evaluation  of Noncompliances

DOE's Office  of En forcement and Investigation  is  responsible  for rev iew ing
noncompliance  reports  for cons ide rat ion  of more  comprehensive  investigation
and poten tia l en forcemen t act ion .  The  object ives of the  rev iew  fo llow :

a. Review  of the  facts  con ta ined in  the  avai lable  in formation  to  con firm  that
a DOE nuclear safe ty  requ iremen t has actually  been  v io la ted.

b. Deve lopment of an  in i t ia l evaluation  of the  safe ty  s ign ificance  of the
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noncompliance  to  de te rm ine  i f a  more  comprehensive  investigation  is
w arran ted.

Th is  evaluation  is  to  be  pe rformed for NTS reports  that are  above  the  m in imum
th resholds established in  Iden ti fy ing, Report ing and Track ing of Nuclear Safe ty
Noncompliances Under P rice -Anderson  Amendments Act o f 1988, and any othe r
cases iden ti fied by DOE and deemed of in te rest by the  Director.  For those  NTS
reports  above  the  th reshold, and othe r noncompliance  condit ions that  are
judged to be  poten tia lly  safe ty  s ign ifican t, DOE shou ld pe rform  an  evaluation
us ing the  "Noncompliance  Review  Form" in  Appendix  B to  th is  en forcemen t
procedure .

The  evaluation  and preparation  of the  Noncompliance  Review  Form  w i ll be
pe rformed by members of the  Office  of En forcement and Investigation , and
recommendations w i ll be  rev iew ed and approved by the  Director or h is  des ignee .

Where  the  evaluation  concludes that a  more  comprehensive  investigation  is
requ ired for cons ide rat ion  of en forcement act ion , an  investigation  w i ll be
in it ia ted by the  Office  of En forcement and Investigation .  Gu idance  for th is
investigation  is  con ta ined in  the  fo llow ing section .

3.5. Investigation  of P oten tia l Vio la t ions

DOE w ill use  in formal in formation  gathe ring s teps in  investigating
noncompliances to  unde rstand the  facts , c ircumstances, and safe ty  s ign ificance . 
DOE may request documentation  from the  con tractor, conduct an  in formal
rev iew  mee ting, in te rv iew  con tractor w orke rs and management, and/or pe rform
an  onsite  v is i t  to  obta in  the  necessary in formation .  Othe r DOE Headquarte rs
and Operations Office  pe rsonne l may ass is t the  Office  of En forcement and
Investigation  in  obta in ing and rev iew ing the  in formation  obta ined.  The
conclus ion  on  the  poten tia l safe ty  s ign ificance  of the  noncompliance  and the
need to proceed w ith  fu rthe r en forcemen t act ions is  an  independen t dec is ion  by
the  Director.  Such  decis ions w i ll be  made  cons ide ring inpu t and
recommendations from othe r DOE Offices, inc luding P rogram and Operations
Office  managemen t.

3.5.1. Investigation  of Circumstances of the  Noncompliance

Once  a noncompliance  that w arran ts  investigation  has been  iden ti fied, the
facts  su rrounding the  matte r must be  investigated and assembled.  The
in formation  documented shou ld be  specific  regard ing t imes, dates, t i t les  of
pe rsons, and the  procedures, s tructu res, systems and componen ts  involved in
the  v io la t ion .  The  investigation  documentation  shou ld con ta in  a de ta i led
discuss ion  of the  find ings to  substan tia te  any health  and safe ty  issues and
vio lat ions of nuc lear safe ty  requ iremen ts subject to  DOE en forcemen t
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actions.  In  most matte rs , the re  may be  a need to supplemen t in formation
in it ia lly  rece ived from othe rs .  In  orde r to  deve lop the  appropria te
en forcemen t act ion , w here  w arran ted, in formation  for each  v io la t ion  (or
group of v io la t ions) shou ld be  documented to  address the  fo llow ing
questions, as applicable  and appropria te , cons ide ring the  s ign ificance  and
complex ity  of the  v io la t ion (s) and avai lable  resources: 

a . What DOE nuclear safe ty  requ iremen t w as v io la ted?

b. How  w as the  requ iremen t v io la ted?

c. When  w as the  requ iremen t v io la ted and w hat w as the  du rat ion  of
the  v io la t ion?

d. Who v io la ted the  requ iremen t?

e . How  and by w hom (con tractor, DOE or othe r) w as the  v io la t ion
discove red?

f. Was the  v io la t ion  requ ired to  be  reported by the  con tractor to  DOE
or anothe r gove rnment en ti ty  and, i f so, w hat w as the  applicable
report ing requ iremen t?

g. Was the  v io la t ion  reported by the  con tractor and, i f so, w hen  and by
w hom w as i t  reported?

h . If the  v io la t ion  w as reported by the  con tractor, bu t the  report w as
not t ime ly , w hy w as the  report not t ime ly?

i. Was the  report comple te  and accu rate?

j. What w as the  apparen t root cause  and con tribu t ing causal factors
for the  v io la t ion?  D id the  con tractor aggress ive ly  pu rsue  th is
in formation?

k. Were  the re  mu lt ip le  examples of a  part icu lar v io la t ion?

l. Is  the  ev idence  ind icative  of programmatic  problems or is  i t  an
iso lated case?

m. Was the  con tractor's  management aw are  or shou ld i t  have  been
aw are  of the  v io la t ion?

n . What w ere  the  opportun it ies  and w hen  d id they ex is t for the
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con tractor's  s taff and management to  be  aw are  of the  v io la t ion?

o. Is  the re  ev idence  that any leve l o f the  con tractor's  management w as
involved d irect ly  or ind irect ly  in  the  v io la t ion  and to w hat exten t?



  J une 1998 OPERATIONAL PROCEDURES FOR ENFORCEMENT

P age 15

p. What w ere  the  c ircumstances su rrounding the  v io la t ion , such  as
system con figu rat ion  and operational condit ions, w h ich  w ou ld
affect i ts  s ign ificance?

q. Are  the re  othe r c ircumstances su rrounding the  v io la t ion  w h ich
increase  or decrease  i ts  s ign ificance?

r. What short-te rm  correct ive  and remedia l act ion  w as taken  by the
con tractor and w hen  w as i t  taken?

s. Did DOE have  to in te rvene  to accomplish  sat is factory short-te rm
correct ive  and remedia l act ion?

t. D id the  con tractor aggress ive ly  pu rsue  long-te rm  remedies w ith
DOE  inc luding prope r schedu ling and funding of such  remedies?

u . Were  the re  prev ious, s im ilar DOE or con tractor inspection ,
assessment, or audit  find ings and, i f so, shou ld the  correct ive
actions from those  find ings have  preven ted th is  v io la t ion?

v. Was the  noncompliance  condit ion  iden ti fied in  any implemen tat ion
plan  for the  affected fac i li ty  or for any fac i li ty  a t the  s i te  (i .e ., a
c lose -ou t or process con tro l fa i lu re )?

w . Did any act ion  (or fa i lu re  to  act) by DOE con tribu te  to  th is
v io la t ion?

Furthe r gu idance  on  the  conduct o f the  investigation  and requ ired report
de ta i ls  are  addressed in  the  Office  of En forcement and Investigation 's
Operational P rocedures for Investigation.

3.5.2. Conside rat ion  of Safe ty  Sign ificance

DOE w ill impose  sanctions commensurate  w ith  the  grav ity  of the  v io la t ion . 
Once  the  c ircumstances su rrounding a v io la t ion  are  unde rstood and
documented, the  s ign ificance  and the  commensurate  seve ri ty  leve l shou ld be
de te rm ined as part o f the  investigation .  The  fo llow ing paragraphs prov ide
seve ra l factors to  be  cons ide red in  a de te rm ination  of safe ty  s ign ificance  and
seve ri ty  leve l.

Im m ed ia te Ha za rd  to Work ers or  the Publ ic:

If fac i li ty  w orke rs , the  public  or the  env ironmen t are  like ly  to  be  endangered
by the  con tinuation  of the  condit ions created by the  v io la t ion , or i f the re  is  a
lack of reasonable  assu rance  that act iv i t ies  w i ll be  prope rly  conducted, the
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responsible  SO or othe r appropria te  DOE offic ia l shou ld in i t ia te  immediate
action  to  correct the  condit ion  and promptly  d iscuss w ith  the  Director, as
appropria te , the  need for an  immediate ly  e ffect ive  orde r such  as a
Compliance  Orde r issued by the  Secre tary.  In  these  instances 10 CFR 820,
Subpart C, prov ides that the  act ion  may be  taken  be fore  issu ing an
investigation  report or ho ld ing an  en forcement con fe rence .  Vio la t ions of
condit ions in  Compliance  Orde rs may subject the  con tractor to  a separate
en forcement act ion  or may increase  the  seve ri ty  o f en forcement act ion
associated w ith  the  underly ing noncompliance  condit ion .

Fa ctors Affect ing Sa fety S ign i fica nce:

In  de te rm in ing the  safe ty  s ign ificance  of a  v io la t ion , the  evaluation  shou ld
conside r the  poten tia l hazard to  w orke rs  ins ide  and ou ts ide  the  fac i li ty , to
the  public  and to  the  environment.  In  addit ion , the  manageria l po lic ies and
practices that may represen t con tribu t ing factors shou ld be  cons ide red. 
Conside rat ion  shou ld be  g iven  to  the  matte r as a w hole  in  ligh t o f the
c ircumstances su rrounding the  v io la t ion .  The re  may be  cases in  w h ich  the
hazard is  low , bu t the  fa i lu res of management are  s ign ifican t in  ligh t o f the
c ircumstances su rrounding the  v io la t ion  and, the re fore , the  seve ri ty  leve l
shou ld be  based on  the  management fa i lu re (s) and not s imply  the  apparen t
hazard.  The  fo llow ing factors  shou ld a lso be  cons ide red: 

a . D id the  v io la t ion  actually  or poten tia lly  have  an  impact on  health  and
safe ty?  A v io la t ion  that involves no actual th reat bu t w h ich  had the
poten tia l to  have  an  impact on  health  and safe ty  may be  ve ry s ign ifican t,
depending upon  the  risk of the  poten tia l th reat, i .e ., i ts  like lihood, and the
poss ible  consequences involved.

b. What w as the  root cause  of the  v io la t ion?  Was i t  caused by tra in ing
de fic ienc ies?  Fai lu re  to  fo llow  procedures?  Inadequate  procedures? 
Fai lu re  to  prope rly  fo llow  up on  act iv i t ies  or commitmen ts?  These
broader programmatic  w eaknesses may have  more  s ign ificance  than  the
presen t v io la t ion .

c . Is  the  v io la t ion  an  iso lated inc iden t or w e re  the re  mu lt ip le  examples of
s im ilar v io la t ions in  the  same t ime  frame?  Is  i t  ind icat ive  of a
management or programmatic  breakdow n?  Management or
programmatic  breakdow ns may be  more  seve re  than  an  iso lated inc iden t.

d . Was management aw are  of or involved in  the  v io la t ion , and, i f i t  w as
involved, a t w hat leve l o f management, and to  w hat exten t?  Vio la t ions in
w h ich  management w as d irect ly  involved may be  more  s ign ifican t than
those  of w h ich  management w as unaw are .  Vio la t ions involv ing uppe r-
leve l management shou ld be  cons ide red more  s ign ifican t than  those
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 involv ing fi rs t-line  supe rv isors.  Inatten tiveness on  the  part o f
management shou ld a lso be  cons ide red, i .e ., shou ld management have
been  aw are  of the  v io la t ion?

e . What w as the  du rat ion  of the  v io la t ion?  If the  condit ion  ex is ted for an
extended pe riod w ithou t d iscove ry and correct ion , the  risk  gene ra lly  w i ll
be  proport ional to  the  du rat ion  of the  v io la t ion , and the  seve ri ty  leve l o f
the  v io la t ion  shou ld be  increased.

f. Was DOE noti fied promptly  and prov ided comple te  in formation  by the
con tractor w hen  a v io la t ion  w as found?  De lay in  prov id ing a
comprehensive  report to  DOE may ind icate  lack of con tractor in i t ia t ive  to
improve  safe ty  at a  fac i li ty .  Fu rthe rmore , fa i lu re  of a  con tractor to  report
a v io la t ion  to  DOE in  accordance  w ith  established report ing requ iremen ts
may be  cons ide red a v io la t ion  i tse lf, in  addit ion  to  the  v io la t ion  that
occu rred.

 
g . Was the  v io la t ion  inadve rten t or d id  i t  invo lve  w i llfu lness and, i f i t  d id , to

w hat exten t?  (See  Section  1.4. for the  de fin i t ion  of w i llfu lness and Section
5.5. for gu idance  regard ing w i llfu l v io la t ions.) 

h . Was the  v io la t ion  re la ted to  a condit ion  in  a Compliance  Orde r? (see  
10 CFR 820, Subpart C)  These  v io la t ions may be  more  s ign ifican t because
con tractors have  prior notice  of the  v io la t ion  and have  not taken
appropria te  act ions to  correct i t  a fte r hav ing been  d irected to  do so by the
Secre tary.

i . D id the  actual or poten tia l impact involve  seve re  consequences to  a s ing le
ind iv idual or involve  lesse r, bu t s t i ll substan tia l consequences, to  mu lt ip le
ind iv iduals?

Aggrega t ion  of Viola t ions for  Increa sed  Sever i t y Level :

A group of v io la t ions may be  evaluated in  the  aggregate  (1) i f they have  the
same underly ing cause  or are  attribu table  to  management de fic ienc ies, or 
(2) they con tribu ted to  the  same underly ing e ffect, and (3) the  resu lt ing
Seve ri ty  Leve l is  a  I, II or III.

Any c ircumstance  involv ing numerous v io la t ions shou ld be  cons ide red for
aggregation  at a  Seve ri ty  Leve l II or III and, w hen  appropria te , Seve ri ty
Leve l I.  How ever, both  the  number and natu re  of the  v io la t ions shou ld be
conside red.  Numerous v io la t ions that are  re la ted, for example , those
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involv ing tra in ing, procedures, safe ty  evaluations, or management con tro ls
shou ld be  cons ide red for aggregation .  A group of noncompliances can  a lso be
aggregated and designated a v io la t ion  at the  appropria te  seve ri ty  leve l i f the
facts  and c ircumstances merit  such  an  act ion .

Aggregation  of v io la t ions to  a h ighe r seve ri ty  leve l shou ld not be  con fused
w ith  the  use  of mu lt ip le  examples in  Notices of Vio la t ion  or the  use  of the
mu lt ip le  occu rrences in  de te rm in ing a seve ri ty  leve l.

Rep et i t ive Viola t ions 

Repe ti t ive  v io la t ions are  a conce rn  because  DOE expects a con tractor's
correct ive  act ions to  be  e ffect ive  in  e lim inating the  source  of the  problem
causing the  v io la t ion .  DOE expects con tractors to  learn  from the ir past
fa i lu res and not depend on  DOE's assessment programs to iden ti fy  and
correct v io la t ions of nuc lear safe ty  requ iremen ts.  The re fore , spec ia l
atten tion  is  appropria te  for repe ti t ive  v io la t ions, and escalated act ion  shou ld
be  cons ide red.  At the  same t ime , i t  is  recogn ized that the re  are  many
diffe ren t c ircumstances that need to  be  cons ide red.  The  fo llow ing gene ra l
gu idance  is  prov ided.  It  shou ld be  noted that for pu rposes of th is
en forcemen t procedure , the  te rm  "repe ti t ive " v io la t ions is  in te rchangeable
w ith  the  te rm  "s im ilar" v io la t ions. 

a . A "s im ilar" or "repe ti t ive " v io la t ion  is  de fined as a v io la t ion  that reasonably
cou ld have  been  preven ted by a con tractor's  correct ive  act ions for a
prev ious noncompliance  condit ion  or v io la t ion  of nuc lear safe ty
requ iremen ts, involv ing s im ilar c ircumstances and root causes and w h ich
occurred w ith in  a reasonable  pe riod of t ime .

b. P rev ious noncompliance  reports , en forcemen t act ions, assessmen t
reports , or "open  i tems" lis t ings from assessment reports , e tc ., shou ld be
used, as appropria te , to  evaluate  the  con tractor's  prior en forcemen t
h is tory , inc luding noncompliance  i tems, to  iden ti fy  repe ti t ive  v io la t ions.  

A seve ri ty  leve l may be  increased based on  cons ide rat ion  of the  frequency of
examples of the  v io la t ion  in  the  same t ime  frame , the  number of t imes the
v io la t ion  has occu rred, the  s im ilari ty  o f v io la t ions and the ir root causes, the
e lapsed t ime  be tw een  s im ilar v io la t ions, and the  exten t to  w h ich  prev ious
correct ive  act ions for s im ilar v io la t ions w ere  e ffect ive  in  preven ting
recu rrence .  The  pu rpose  of a  dec is ion  to  increase  the  seve ri ty  leve l o f a
repe ti t ive  or extended v io la t ion  is  to  emphasize  the  importance  of DOE
con tractors ’ iden ti fy ing v io la t ions and implemen ting e ffect ive  correct ive
actions.  The  re lat ive  w e igh t g iven  to  each  of these  factors in  arriv ing at the
appropria te  seve ri ty  leve l w i ll be  dependen t on  the  c ircumstances of each
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case . 

3.5.3.  Incorporation  of Re lated Vio lat ions

During the  course  of the  deve lopment of an  en forcement act ion , addit ional
 in formation  may be  deve loped by DOE or the  con tractor involv ing othe r 
v io la t ions of DOE nuclear safe ty  requ iremen ts re la ted to  the  act ion  be ing
conside red for en forcemen t.

These  re lated v io la t ions are  to  be  incorporated, i f pract ica l, in to the  pending
en forcement act ion .  The  pu rpose  of incorporating these  v io la t ions in to the
pending act ion  is  to  focus the  con tractor's  a tten tion  on  the  problem area,
ensure  that a ll re levan t v io la t ions are  cons ide red w henever en forcemen t
action  is  be ing evaluated, and ensure  that the  safe ty  s ign ificance  of the
v io lat ions is  evaluated appropria te ly .

The  re lated v io la t ions may be  iden ti fied at any s tage  of the  en forcement
process.  If new  ev idence  is  iden ti fied afte r the  en forcemen t act ion  has been
transm itted to  the  con tractor,  the  addit ional re la ted find ings are  to  be
brough t to  the  atten tion  of the  con tractor th rough  a supplemen ta l P NOV.  If
inc lus ion  in  the  cu rren t en forcemen t act ion  is  deemed to be  pract ica l and
appropria te , the  addit ional v io la t ion , the  background or re fe rence  mate ria l,
and any c lari fy ing in formation  shou ld be  forw arded to the  con tractor.  If not
cons ide red feas ible  to  be  inc luded in  the  cu rren t en forcemen t act ion , the
Director may in i t ia te  a separate  en forcement act ion , making appropria te
re fe rence  to  the  cu rren t one .

3.5.4.  Investigation  of P re lim inary Recommendations on  En forcement Action

The  investigation  needs to  draw  conclus ions and pu t forth  a recommendation
on  en forcement act ion  based on  the  in formation  obta ined in  the
investigation , the  cons ide rat ion  of o the r factors  affect ing safe ty  s ign ificance ,
and any part icu lar h is tory  of pe rformance  by the  con tractor.  Th is  dec is ion
shou ld inc lude  a recommendation  on  seve ri ty  leve l and cons ide rat ion  of
mone tary c iv i l penalty  and m it igat ion  or escalat ion  factors, as appropria te .

Chapte r 4 prov ides gu idance  on  the  de te rm ination  of seve ri ty  leve l and
corresponding c iv i l penalty  and adjustmen ts.  P re lim inary recommendations
shou ld be  based on  th is  gu idance , and subsequen tly  ad justed i f fu rthe r
in formation  becomes avai lable  in  the  en forcement process.

3.5.5.  En forcement Le tte rs
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If DOE decides that an  en forcement act ion  as described in  Chapte r 4 is  not
requ ired, bu t DOE concludes that i t  is  importan t to  commun icate  a part icu lar
message  to the  con tractor, then  DOE may e lect to  issue  an  en forcemen t le tte r. 
An  en forcement le tte r is  a  veh ic le  to  h igh ligh t act ions taken  by the
con tractor that w e re  appropria te  and that formed the  basis  for not tak ing
more  formal en forcemen t act ions.  The  en forcemen t le tte r w i ll a lso usually
iden ti fy  areas (a) that may have  been  less than  desired bu t not su ffic ien tly
se rious to  w arran t en forcement act ion , and (b) in  w h ich  con tractor a tten tion
is  requ ired to  avoid a more  se rious condit ion  that w ou ld requ ire  en forcement
action .

DOE w ill not requ ire  an  en forcement le tte r to  c lose  an  investigation  that does
not resu lt  in  an  en forcement act ion .  Many cases w i ll be  c losed by annotat ion
in  the  NTS for that noncompliance  w hen  i t  is  de te rm ined that no
en forcemen t act ion  is  necessary.

3.5.6.  En forcemen t Actions by othe r Agencies

DOE con tractors may be  subject to  en forcement act ion  by othe r fede ra l
agencies (such  as NRC, DOT, DOL-OSHA, or EP A), s ta te , or loca l gove rnment
agencies.  Sometimes the  v io la t ion  of a  DOE nuclear safe ty  ru le  may a lso
consti tu te  a v io la t ion  of anothe r fede ra l, s ta te  or local requ iremen t.  DOE
may cons ide r these  othe r act ions in  formu lat ing i ts  ow n  en forcement act ion
to assu re  that the  ove ra ll remedy is  appropria te  for the  in fract ion , except i f
restric ted from doing so by legal restra in ts  or agreements be tw een  DOE and
othe r agencies.

3.6.  In formal En forcemen t Con fe rences 

In formal en forcement con fe rences may be  ca lled at any t ime  at the  d iscre t ion  of
the  Director or may be  requested by the  con tractor.  The  primary pu rpose  of an
in formal en forcemen t con fe rence  is  to  d iscuss the  pre lim inary conclus ions of an
investigation , inqu iry , inspection , or o the r documented sources of in formation
w h ich  may prov ide  a basis  for conc luding that a  v io la t ion  of DOE nuclear safe ty
requ iremen ts may have  occu rred.  The  in i t ia l en forcemen t con fe rence  shou ld
take  p lace  prior to  issuance  of a  P NOV.  The  con fe rence  w ill inc lude  d iscuss ion  of
the  safe ty  s ign ificance  and cause (s) o f the  v io la t ion , any m it igat ing or
aggravating c ircumstances a long w ith  any othe r re levan t in formation .  As
appropria te , more  than  one  en forcemen t con fe rence  can  be  schedu led.

3.6.1.  En forcemen t Actions that Generally  Will Requ ire  En forcemen t            
     Con fe rences

An  en forcemen t con fe rence  w ill normally  be  he ld in  each  of the  fo llow ing
cases: 
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a. P oten tia l c iv i l penalty  act ions at any seve ri ty  leve l.

b. Se lected Seve ri ty  Leve l III v io la t ions w h ich , i f repeated, cou ld lead to  an
en forcement act ion  at a  h ighe r seve ri ty  leve l.

c . Sign ifican t numbers of recu rring noncompliances.

d. A group of Seve ri ty  Leve l III v io la t ions for w h ich  a c iv i l penalty  may be
conside red. 

In  addit ion , the  Director has the  d iscre t ion  to  requ ire  a con fe rence  in  any
othe r c ircumstance  in  w h ich  i t  is  appropria te  for the  c lari ficat ion  of matte rs
in  con trove rsy and/or may lead to  an  improvement in  nuc lear safe ty  for
w orke rs and the  public .  Addit ionally , DOE may conclude  that w hen
su ffic ien t in formation  is  know n and opportun ity  for con tractor inpu t has
occurred, an  en forcemen t con fe rence  is  not requ ired.  A con tractor may
request a  con fe rence  at any t ime  i f none  has been  se t by the  Director, and
such  requests  shou ld be  libe ra lly  gran ted. 

3.6.2.  Schedu ling and Noti ficat ion  of En forcemen t Con fe rences

In  gene ra l, i f an  in i t ia l en forcement con fe rence  is  p lanned, i t  shou ld be  he ld
be fore  a P NOV is  issued.  A primary pu rpose  of a  con fe rence  is  to  assu re  that
the  record is  comple te  and accu rate  be fore  an  en forcement dec is ion  is  made .
The  con fe rence  shou ld usually  be  schedu led w ith in  fou r w eeks afte r 
comple t ion  of the  Office  of En forcement's  investigation  that supports  the
basis  for a  poss ible  en forcement  act ion .  The  con tractor shou ld normally  be
in formed of the   s taff's  in ten t to  conduct an  en forcemen t con fe rence  at least
tw o w eeks in  advance  of the  schedu led con fe rence .  

Re fe r to  Section  5.2. for spec ia l procedures for cases that have  been  re fe rred
to DOJ  because  these  cases requ ire  coord ination  w ith  DOJ  and approval o f
the  Director prior to  schedu ling an  en forcemen t con fe rence .

If immediate  en forcement act ion  is  necessary, the  act ion  may be  taken  be fore
an  en forcement con fe rence  (See  Section  3.5.2. and 10 CFR 820, Subpart C). 
Subsequen t to  tak ing immediate  en forcemen t act ion , an  en forcemen t
con fe rence  may be  he ld.   

In  gene ra l, such  con fe rences shou ld be  in formal w ithou t a  formal transcrip t
of the  proceedings in  orde r to  encourage  candor.

3.6.3.  Attendance  at En forcemen t Con fe rences  
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a.  DOE P ersonne l  

1. The  Ass is tan t Secre tary , the  Office  of the  Ass is tan t Secre tary  for
Environment, Safe ty  and Health , may attend a ll con fe rences at h is  or
he r d iscre t ion .

2. Designated Office  of En forcement and Investigation  s taff shall
a ttend a ll en forcemen t con fe rences in  pe rson .  The  Director w i ll
normally  chair the  en forcemen t con fe rence  or des ignate  a s taff
ind iv idual to  chair the  con fe rence .

3. A represen tat ive  of the  Cogn izan t Secre taria l Office r (CSO) and DOE
Fie ld Managemen t represen tat ives shou ld attend en forcemen t
con fe rences to  prov ide  inpu t regard ing the  safe ty  s ign ificance  of the
v io la t ion , root causes, spec ia l c ircumstances and comprehensiveness
of correct ive  act ions.

4. In  orde r to  promote  fu lfi l lmen t of i ts  responsibi li t ies  unde r 
10 CFR 820, Subpart D, represen tat ives of Genera l Counse l may be
inv ited by the  Director to  attend those  con fe rences involv ing
complex or nove l legal issues or those  involv ing a complex or
s ign ifican t investigation .  

5. Investigatory organ izations may be  inv ited by the  Director to  attend
those  en forcement con fe rences that involve  a complex or s ign ifican t
investigation , or those  that cou ld poten tia lly  resu lt  in  re fe rra l for
specia l investigation .

6. Othe r EH pe rsonne l may attend the  con fe rence  at the  request and
under the  d irect ion  of the  Director.

b.  DOE Con tractor P e rsonne l  

1. In  orde r to  assu re  a posit ive  ou tcome from such  act iv i ty , the
Director shall ensu re  that con tractor management part ic ipates in
the  en forcemen t con fe rence  at the  appropria te  leve l.  Th is  may
requ ire  part ic ipation  by sen ior management of the  paren t
organ ization  of the  DOE con tractor i f de te rm ined to be  appropria te
by the  Director.

2. The  Director shou ld g ive  cons ide rat ion  to  requ iring attendance  of
the  pe rson(s) involved d irect ly  in  the  noncompliance  at the
en forcemen t con fe rence .  It  may be  bene fic ia l for DOE managemen t
to hear fi rs thand the  ind iv idual's  explanation  for the  act ions taken
to unde rstand more  comple te ly  the  c ircumstances of the  v io la t ion .
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3. Con tractors  may inv ite  the ir a ttorneys or consu ltan ts  to  attend
con fe rences.  How ever, i f c lass ified in formation  is  d isc losed or
d iscussed, appropria te  c learances must be  exh ibited to  DOE
personne l.

c .  Media and Members of the  P ublic  
 

As s tated in  the  En forcemen t P olicy, en forcemen t con fe rences are
predecis ional mee tings in tended to prov ide  a forum of open  and candid
discuss ion  regarding a poten tia l en forcemen t issue .  The re fore , they are
normally  c losed mee tings be tw een  DOE and the  con tractor (inc luding
the  paren t organ ization 's  management).  Th is  exc ludes the  media and
public  from en forcemen t con fe rences a lthough , in  some instances, a
press con fe rence  may be  he ld afte rw ards or a  press re lease  issued i f the  
Director the  Assis tan t Secre tary for Environment, Safe ty  and Health , or
the  Secre tary concludes i t  is  appropria te .

3.6.4.  Noti ficat ion  to  Con tractor o f In formal En forcement Con fe rence  
 

DOE w ill gene ra lly  prepare  a Noti ficat ion  of Schedu led En forcement
Con fe rence  to in form  the  con tractor and DOE pe rsonne l o f the  p lans and
schedu le  for the  en forcemen t con fe rence .  The  Noti ficat ion  shou ld describe
the  agenda to be  d iscussed to he lp focus the  con fe rence  on  the  issues and
make  i t  as mean ingfu l as poss ible .  It  is  importan t to  ensure  that the
con tractor understands w hat is  expected at the  con fe rence .  In  genera l,
te lephone  d iscuss ions w ith  the  con tractor may supplemen t the  noti ficat ion
le tte r to  convey and/or c lari fy  the  issues to  be  d iscussed.  

The  Noti ficat ion  shou ld inc lude  the  fo llow ing:

(a) Schedu le  and location  for the  en forcemen t con fe rence ;

(b) DOE attendees p lanned for the  con fe rence , and pe rsonne l w ho shou ld
attend from the  con tractor organ ization ;

(c) Summary of DOE's pre lim inary conclus ions and basis  on  the  poten tia l
v io la t ion  based on  in formation  rece ived to  date ;

(d) Any part icu lar po in ts  or in formation  the  con tractor shou ld address in
the  en forcemen t con fe rence ;

(e ) If t ime  pe rm its , an  ou tline  or agenda of the  specific  issues to  be
discussed.
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3.6.5.  Conduct o f En forcemen t Con fe rences   

a . Management P art ic ipation   

Once  a dec is ion  is  made  to hold an  en forcemen t con fe rence , the  Director
de te rm ines the  leve l o f management represen tat ion  requ ired of the

con tractor, as w e ll as the  leve l o f DOE management part ic ipation  in
cooperation  w ith  othe r DOE offices.

b. Con fe rence  P rocedures 

En forcemen t con fe rences w ill be  chaired by members of the  Office  of
En forcement and Investigation .  The  Office  of En forcement and
Investigation  shall be  responsible  for d irect ing the  en forcement
con fe rence  and as such , a ll pos it ions on  the  proposed en forcement act ion
shall be  presen ted by the  DOE Chair or, a t the  d iscre t ion  of the  Chair, by
othe r appropria te  DOE staff.  Th is  process w i ll assu re  preparation  of an
appropria te  agenda and assu re  that DOE en forcement pos it ions are  not
compromised.

c . Areas of Discuss ion   

1. DOE's unde rstanding of the  facts  and c ircumstances su rrounding the
v io la t ion  or problem shou ld be  d iscussed at the  en forcement
con fe rence .  These  d iscuss ions shou ld inc lude  the  safe ty  s ign ificance
of the  v io la t ion  and the  con tractor's  unde rstanding of the  v io la t ion
(i .e ., w he the r or not the  con tractor agrees that the  v io la t ion  occu rred,
and i f not, w hat addit ional facts  i t  be lieves are  re levan t).  In  addit ion ,
the  con tractor shou ld expla in  the  causes of the  v io la t ion , i ts  v iew s of
the  safe ty  s ign ificance  of the  v io la t ion , the  correct ive  act ions taken  to
correct the  immediate  problems and to preven t fu tu re  occu rrences.  If
appropria te , any aggravating or m it igat ing factors shou ld be
discussed.  The  con tractor shou ld prov ide  documented support o f i ts
pos it ions i f th is  in formation  has not been  submitted earlie r.  

2. The  primary pu rpose  of the  con fe rence  is  to  obta in  in formation
re levan t to  the  subject noncompliances and to have  an  open , frank
discuss ion  of a ll e lemen ts of the  matte r.  Its  primary pu rpose  is  not to
negotia te  sanctions.  Although  the  con tractor may prov ide
in formation  that may be  re levan t to  de te rm in ing seve ri ty  leve ls  and
civ i l penalty  amoun ts, in  gene ra l the  d iscuss ion  w i ll not focus on
issues such  as specific  seve ri ty  leve ls , c iv i l penalty  amoun ts,
m it igat ion  pe rcen tages, or the  natu re  and con ten t o f any orde rs.  (See
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Section  4.5.4. for addit ional gu idance  conce rn ing the  re lease  of
predecis ional en forcemen t in formation  to  con tractors .)  If the
con tractor o ffe rs  i ts  v iew s on  such  issues, the  Office  of En forcemen t
and Investigation  w i ll make  c lear that fina l DOE decis ions on  such
matte rs  w i ll be  made  subsequen t to  the  con fe rence  and w ill be
prov ided to  the  con tractor at a  la te r date .  
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d.  Depth  of De ta i l 

       The  fo llow ing gu ide lines are  appropria te  to  cons ide r w ith  respect to  the
depth  of de ta i l and degree  of debate  pe rm itted at en forcement
con fe rences.

1. The  depth  of de ta i l o f the  d iscuss ion  shou ld be  re la ted to  the
complex ity  and s ign ificance  of the  issues.  Most o f the  de ta i led
in formation  d iscussed shou ld have  been  inc luded in  the  documen ted
basis  for the  v io la t ion .  

2. The  in formation  d iscussed shou ld be  su ffic ien t to  h igh ligh t the
alleged v io la t ion , any re la ted v io la t ions, how  the  v io la t ion  w as
discove red, how  DOE w as noti fied of the  v io la t ion , and the  cause  of
the  v io la t ion .  Correct ive  act ion  in formation  shou ld address adequacy
and promptness.

3. An  en forcemen t con fe rence  is  not to  be  used as a forum for protracted
debate .  Once  the  pe rt inen t facts  have  been  established, the  DOE
Chair  shou ld recogn ize  that a  d iffe rence  of op in ion  may ex is t
and keep the  en forcemen t con fe rence  moving

forw ard.

4.  If a  con tractor d isagrees w ith  DOE's find ings or i ts  pos it ion , the
con tractor shou ld bring th is  matte r to  DOE's atten tion  at the
en forcemen t con fe rence .

3.6.6.  Iden ti ficat ion  of Addit ional Vio la t ions  

When  addit ional in formation , d isc losed du ring or a fte r the  con fe rence ,
cou ld lead to  the  iden ti ficat ion  of more  v io la t ions, such  in formation  shou ld
be  substan tia ted w ith  probative  ev idence  be fore  i t  is  inc luded in  a proposed
en forcement act ion .  In  addit ion , the  con tractor (1) shou ld have  an
opportun ity  to  d iscuss the  apparen t v io la t ion (s) in  a subsequen t in formal
en forcemen t con fe rence  be fore  i t  is  formalized and (2) shou ld prov ide  any
addit ional re levan t in formation .  Likew ise , the  Director may schedu le  a
fo llow -up en forcemen t con fe rence .  

3.6.7.  En forcemen t Con fe rence  Summary Report    

Afte r the  en forcemen t con fe rence , a brie f report w i ll be  prepared by the
Office  of En forcemen t and Investigation  to  documen t the  con fe rence
discuss ions.  It  is  not necessary to  summarize  a ll d iscuss ion , bu t a ll re levan t
poin ts  of d iscuss ion  shou ld be  inc luded.  The  summary report shou ld
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inc lude  the  fo llow ing in formation , as applicable :
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1.  The  date  and p lace  of the  en forcemen t con fe rence . 

2. A lis t o f the  en forcemen t con fe rence  attendees from DOE and the
con tractor. 

3. A brie f descript ion  of the  con tractor's  pos it ion , i .e ., i f the  con tractor
agrees w ith  the  find ings or i f the  con tractor takes issue  w ith  the
poten tia l v io la t ion (s). 

4. A lis t o f any documen ts presen ted at the  con fe rence .

5. A summary of the  factual in formation  w h ich  prov ides the  basis  for the
v io la t ion .

6. A brie f descrip t ion  of s ign ifican t addit ions or correct ions to  the  factual
in formation  w h ich  is  the  bas is  for the  v io la t ion . 

7. A brie f descrip t ion  of any s ign ifican t addit ional in formation  w h ich
affects  the  management causes or safe ty  s ign ificance  of each  v io la t ion . 

8. A descrip t ion  of any othe r poin ts  of s ign ifican t d isagreement.  

9. A brie f descrip t ion  of the  con tractor's  short-te rm  and long-te rm
correct ive  and remedia l act ions that i t  has implemen ted or has
committed to  implemen t.

10. An  analys is  of a ll o f the  above  in formation  establish ing DOE's
conclus ion  on  the  v io la t ion  at that po in t in  t ime .

The  summary is  especia lly  importan t for those  cases in  w h ich  new
in formation  is  prov ided, e rrors  are  iden ti fied in  the  documen ted bas is  for
the  v io la t ion , or s ign ifican t c lari ficat ions of in formation  are  prov ided.  In
some lim ited c ircumstances, i t  is  poss ible  that prov id ing a copy of
documen ts produced at the  con fe rence  may be  su ffic ien t to  summarize  the
en forcemen t con fe rence  d iscuss ions.  

Th is  summary report shou ld be  prepared so that i t  may be  issued to a ll DOE
en forcemen t con fe rence  attendees at the  t ime  an  en forcemen t
de te rm ination  has been  rendered.  The  report shou ld be  c learly  marked as
"P redecis ional In formation , Not for P ublic  Re lease ." 
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F ina lly , en forcemen t con fe rence  summary reports  shou ld be  screened to
make  su re  that c lass ified in formation  is  not inc luded.  A copy of the
summary report shou ld be  prov ided to  the  Office  of the  Assis tan t Secre tary
for Environment, Safe ty  and Health .  A le tte r shou ld be  sen t to  the
con tractor, inc luding such  in formation  abou t the  en forcemen t con fe rence
as may be  appropria te  unde r the  c ircumstances of the  matte r in
con trove rsy.


