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202.

SERVICES FURNISHED UNDER ARRANGEMENTS

A provider may make arrangements with others to furnish services to the provider's patients.  When these arrangements are made, receipt of payment by the provider for the services discharges the liability of the beneficiary or any other person to pay for the services.  However, in permitting the provider to obtain services under arrangements, it is not intended that the provider merely serve as a billing mechanism for the other party.  Accordingly, the provider must assume professional responsibility for the services if payment is made by Medicare.  The provider's professional supervision of the services requires application of many of the same controls that are applied to services furnished by salaried employees.

For payment to be made, the provider must:

o
Accept the patient for treatment in accordance with its admission policies;  

o
Maintain a complete and timely clinical record of the patient which includes diagnoses, medical history, physician orders, and progress notes relating to all services received;

o
Maintain liaison with the attending physician regarding the progress of the patient and assure that the required plan of treatment is periodically reviewed by the physician;

o
Secure from the physician or therapist any required certifications and recertifications; and

o
Ensure that the medical necessity of such service is reviewed on a sample basis by the agency's staff or an outside review group.


Workers' Compensation

210.

ITEMS AND SERVICES UNDER WORKERS' COMPENSATION PLAN

Payment under Medicare may not be made for any items and services to the extent that payment has been made or can reasonably be expected to be made promptly for such items or services under a Workmen’s Compensation (WC) law or plan of the United States or a State.  If it is determined that any Medicare payment has been made for items or services which can be or could have been paid for under WC, the Medicare payment may be recovered.

This limitation is applicable to the WC plans of the 50 States, the District of Columbia, Guam, Puerto Rico, the Virgin Islands, and American Samoa.  It also applies to the Federal WC plans provided under the Federal Employees' Compensation Act, the U.S. Longshoremen's and Harbor Workers' Compensation Act and its extensions, and the Federal Coal Mine Health and Safety Act of 1969 as amended (the Federal Black Lung Program).

The Federal Employers' Liability Act, which covers merchant seamen and employees of interstate railroads, is not a WC law or plan for purposes of this exclusion.  Similarly, some States have employer liability acts.  These are not considered WC acts for purposes of this provision.
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210.1
Definitions.--

A.
WC Law or Plan.--A WC law or plan is a government supervised and employer supported system for compensating employees for injury or disease suffered in connection with their employment, whether or not the injury was the fault of the employer.  WC does not usually cover agricultural employees, interstate railroad employees, employees of small businesses, employees whose work is not in the course of the employer's business (e.g. domestic employees), casual employees, and the self-employed.  Although WC programs were initially designed to cover accidental injuries suffered in the course of employment, all States now provide compensation for at least some occupational diseases.

B.
WC Agency.--A WC agency means any government entity that administers a Federal or State WC law.  It includes WC commissions, industrial commissions, industrial boards, WC insurance funds, WC courts, and in the case of Federal WC programs, the U.S. DOL.

C.
WC Carrier.--A WC carrier is any insurance carrier authorized to write WC insurance under State or Federal law, the State compensation fund where the State administers the WC program, and  the beneficiary's employer when the employer is self-insured.

D.
Lump Sum Commutation Settlement.--The beneficiary accepts a lump sum payment which compensates for all future medical expenses and disability benefits related to the work injury or disease.

E.
Lump Sum Compromise Settlement.--This is a settlement which provides less in total compensation than the individual would have received if the claim had not been compromised.  This may occur when compensability is contested.

F.
HCFA's Claim.--This is the amount determined to be owed to the Medicare program.  It is the amount paid out by Medicare less any applicable procurement costs.

210.2
Characteristics of WC Programs.--The Federal Black Lung Benefit Program, administered by the Department of Labor (DOL), is a form of WC.  Claims for medical services directly related to pneumoconiosis and other respiratory diseases filed by or on behalf of Medicare beneficiaries who have applied for black lung medical benefits are excluded from Medicare coverage under §1862(b) of the Act because they are payable under a WC plan.  Submit claims for these services to the DOL. Claims for medical services for illness or injury other than those related to treatment of black lung or other work-related illness or injury are processed as usual by the intermediary.

All WC acts require that the employer furnish the employee with necessary medical and hospital services, medicines, transportation, durable medical equipment (DME), nursing care, and other necessary restorative items and services.  However, in some States, there are limits on the amount of medical and hospital care provided.  For specific information regarding the WC plan of a particular State or territory, contact the intermediary in the locality.

The beneficiary is responsible for taking whatever action is necessary to obtain payment under WC when payment under that system can reasonably be expected.  If failure to take proper and timely action results in a loss of WC benefits, Medicare benefits are precluded to the extent that payment could reasonably have been expected under WC.  
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210.3
Effect of Payments Under WC Plan.--

A.
General.--No Medicare payment may be made if WC has paid an amount which:

o
Equals or exceeds the gross amount payable by Medicare without regard to deductible and coinsurance;

o
Equals or exceeds the provider's charges for Medicare covered services; or

o
The provider accepts or is required under the WC law to accept as payment in full.

B.
Deductibles and Coinsurance.--WC payments may be applied toward the Medicare Part A and Part B deductibles.  Also, WC payments to a provider are applied to satisfy a beneficiary's obligation to pay a Part A or Part B coinsurance amount.  (See §230.12.)

210.4
Secondary Medicare Payments.--Medicare secondary payments may be made if WC pays for Medicare covered services (including outpatient services) under the following circumstances:

o
The payment amount is less than your charges;

o
The payment amount is less than the gross amount payable by Medicare, as defined below (without considering the effect of the Medicare deductible or coinsurance or the payment by WC); and

o
You do not accept and are not required under the WC law to accept the payment as payment in full.

Payment is the lower of:

o
The gross amount payable by Medicare minus the amount paid by WC for Medicare covered services;

o
The gross amount payable by Medicare minus any applicable deductible and coinsurance amount;

o
Your charges (or the amount you are obligated to accept as payment in full if that is less than the charges) minus the amount payable by WC; or

o
Your charges (or the amount you are obligated to accept as payment in full if that is less than the charges) minus the applicable Medicare deductible and coinsurance amounts.

NOTE:
The gross amount payable by Medicare is the current Medicare interim payment amount (as defined in §442) for services paid on a reasonable cost basis without considering the effect of the Medicare deductible and coinsurance or the payment by WC.

Detailed payment and billing instructions are in §440.

210.5
Charges Included Non Work-Related Items or Services.--If WC does not pay all of the charges because only a portion of the services is covered, i.e., the patient receives services for a non work-related condition concurrently with services for a work-related condition, secondary Medicare benefits may be paid in accordance with §210.4 to the extent that the services are not covered by any other source which is primary to Medicare.  You are permitted under WC law to charge an individual or the individual's insurer for non work-related services.
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You may not charge a beneficiary or any other party for Medicare covered services if you have been paid by WC an amount that equals your charges or equals or exceeds the gross amount payable by Medicare, as defined in §210.4.  This prohibition is based on the terms of your Medicare participation agreement under which you may bill a Medicare beneficiary only for deductible and coinsurance amounts and for noncovered services.

210.6
WC Cases Involving Liability Claims.--Most State laws provide that if an employee is injured at work due to the negligent act of a third party, the employee may not receive payments from both WC and the third party for the same injury.  Generally, WC benefits are paid while the third party claim is pending.  However, once a settlement of the third party claim is reached or an award has been made, WC may recover the benefits it paid from the third party settlement and may deny any future claims for that injury up to the amount of the liability payment made to the individual.

If WC does not pay for services or recovers benefits it previously paid for services solely because a third party is liable, Medicare is not secondary under this provision to the extent of the nonpayment or recovery by WC.  However, Medicare may be the secondary payer for the services under the provision dealing with liability insurance.  (See §225ff.)

210.7
Possible Coverage Under No-Fault Insurance or Employer Group Health Plan.--If services are covered in part by WC and also under no-fault insurance, an employer group health plan (EGHP), or a large group health plan (LGHP), Medicare is the residual payer only.  (See §§220, 230, 235 and 240.)

Accordingly, whenever WC pays in part for provider services and you do not accept and are not obligated to accept such payment as payment in full, ensure that a claim is submitted to any other insurer that is primary to Medicare.

If the services are related to an accident, ascertain whether your records show coverage under no-fault insurance.  If your records do not show such coverage, contact the beneficiary to ascertain whether such coverage exists.  If there is coverage under no-fault insurance, submit the unpaid portion of the bill to the no-fault insurer and follow the instructions in §220.2.

If there is no coverage under no-fault insurance but another insurer is shown on the bill and there is indication of primary EGHP coverage under §§230, 235, or 240, bill the other insurer for the services not paid for by WC.  In the case of a beneficiary injured on the job and covered by private health insurance, it is assumed that the individual is employed and that the other insurance is an EGHP.

If the services provided to the Medicare beneficiary are not related to an accident for which a no-fault insurer may pay (see §220ff) and there is no indication of primary EGHP coverage under §§230, 235 or 240, bill Medicare for secondary Medicare payments determined in accordance with §210.4.

In instances in which Medicare makes secondary payments, show the appropriate value code as defined in §416 (items 46 through 49).

210.8
Conditional Primary Medicare Benefits.--Conditional Medicare payments may be made in WC cases under the following circumstances:

o
The beneficiary has filed a claim with the WC insurer, and the intermediary determines that the insurer will not pay promptly (i.e., within 120 days of receipt of the claim) for any reason except when the WC insurer claims that its benefits are secondary to Medicare; or

o
The beneficiary, because of physical or mental incapacity, failed to meet a claim filing requirement of the WC insurer.
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When such conditional Medicare payments are made, they are made on condition that the beneficiary will reimburse the program to the extent that payment is 

subsequently made by the WC insurer.  When the intermediary makes such payments, it notifies the beneficiary and the insurer of the requirement for repayment.  (However, failure to do so does not relieve them of the obligation to refund the payments.)

NOTE:
If the injury resulted from an automobile accident and/or there is indication of primary coverage under an EGHP, bill the insurer and/or employer plan in accordance with the instructions in §§220, 230, 235 and 240 before requesting conditional payments.  (See §210.7.)

210.9
Lump Sum Compromise Settlement.--If a WC agency approves a lump sum settlement of a case involving contested liability, the lump sum settlement is deemed to be a WC payment even if the settlement agreement stipulates that there is no WC liability.  

Medicare does not accept manipulation of any settlement proceedings intended to shift liability to the Medicare program.  Payment may not be made when such manipulation is apparent.

If the individual signs a final release of all rights under WC (which precludes the possibility of further WC benefits), medical expenses incurred after the date of the final release are payable under Medicare, insofar as such subsequent medical expenses were not contemplated and incorporated into the settlement.

If the settlement specifies that a portion of the settlement is for future medical expenses, Medicare may not pay for those expenses until such time that the beneficiary has submitted bills related to the injury or illness totalling the amount of the lump sum settlement allocated to medical treatment.

210.10
Lump Sum Commutation of Future Benefits.--When a beneficiary accepts a lump sum payment that represents a commutation of all future medical expenses and disability benefits, and the lump sum amount is reasonable considering the future medical services that may be anticipated for the medical condition, Medicare does not pay for any items or services directly related to the injury or illness for which the commutation lump sum is made until such time that the beneficiary presents medical bills related to the injury equal to the total amount of the lump sum settlement allocated to medical treatment.

210.11
Right of Recovery.--If Medicare payment is made and it is subsequently determined that the services would have been covered by a WC law or plan of the United States or a State, reimbursement to the appropriate Medicare Trust Fund must be made.

Section 1862(b)(2) of the Act expressly provides that:

o
The Government may recover directly from employers and WC carriers Medicare benefits paid for services that are reimbursable under WC.  The Government may recover from WC whether or not the beneficiary is filing a WC claim with respect to the injuries.

o
The Government may recover benefits paid for services covered under WC from any entity that has been paid by an employer or by a WC carrier. 

o
The Government is subrogated to the right of any entity to receive payment from an employer or a WC carrier.  Subrogation is the substitution of one person or entity for another.  Under the Medicare subrogation provision, the Government is given whatever rights the beneficiary or any other entity had against the employer and the WC carrier to the extent that Medicare has made payments to or on behalf of the beneficiary.

o
The Government may join or intervene in any WC claim when the compensability of the injury is at issue.
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Private Right of Action.--When an individual is awarded WC benefits but the WC carrier does not pay primary benefits, the Medicare beneficiary has a right to take legal action against the WC carrier and may collect twice the amount that would have been payable had primary benefits been paid.  If such litigation is successful, the Medicare program may recover the amount paid by Medicare.  Under the law, the Medicare program may also take legal action to recover double damages.

210.13
Handling of Cases Involving Work-Related Conditions.--

A.
General.--Information supplied by you is the primary means of alerting intermediaries to actual or potential WC coverage in specific cases involving work-related conditions.  A condition is considered work-related if it resulted from (1) an accident that occurred on the job or (2) an occupational disease.  If any of the following conditions apply, annotate items 35 through 39 of the Form HCFA-1450 with condition code 02:

o
The physician or the patient states that the condition is work-related (see §308 for questions beneficiaries are to answer at time of admission);

o
The condition or serious aggravation thereof resulted from an accident which occurred in the course of the individual's employment (e.g., the patient fell from a scaffold while at work);

o
The diagnosis is one commonly associated with employment.  This includes but is not limited to:

-
Pneumoconiosis, including silicosis, asbestosis, and black lung disease in the case of a coal miner (see §210.20),

-
Radiation sickness, anthrax, undulant fever,

-
Dermatitis due to contact with industrial compounds, and

-
Lead, arsenic or mercury poisoning;

o
The beneficiary previously received WC for the same condition;

o
There is an indication that a WC claim is pending; or

o
There is other indication that the condition arose on the job.

B.
Responsibility of Provider to Document Cases in Which There Is a Possibility of WC Coverage.--Ask the beneficiary whether the condition is work-related.  If the patient or his/her physician indicates that the condition is work-related or there is other indication that the condition is work-related (see subsection A), ask the patient whether WC is expected to pay for the services.

If the patient denies that WC benefits are payable for a condition you believe may be covered by WC, attach a supplementary statement to the billing form containing information about the circumstances of the accident and the reasons the patient claims that WC benefits are not payable.

210.14
WC Has Paid or Is Expected to Pay.--When there is an indication that WC may pay for the services, bill the WC carrier.  If WC pays only a portion of the charges, bill Medicare in the manner described in §440.
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210.15
WC Denies Payment.--If the WC claim is denied,  determine whether any other Medicare secondary payer (MSP) provisions apply and bill as appropriate.  If no other primary payer exists, submit (1) a bill in accordance with the regular billing procedures indicating occurrence code 24 (insurance denied) and the date of denial in items 28 through 32 and (2) a supplementary statement calling attention to the fact that WC has denied payment or annotate item 94 (remarks) with the reason for the denial.

210.16
Action by Provider When Benefits May Be Payable Under Federal Black Lung Program.--DOL pays for certain items and services and for specific drugs relating to the treatment of pneumoconiosis (black lung disease).  A list of the common diagnoses relating to black lung disease is located in §210.20.  In some instances, DOL covers certain items and services under limited conditions only.  In such cases, a certificate of medical necessity (CMN) is required.  This DOL form (Form CM-893) is completed by the prescribing physician and must be approved by DOL before payment is made by DOL for the services or items.  Approvals may be given for a specific time only. In such cases, it is not necessary to submit a copy of the CMN with each bill during the approved period.

If the CMN is rejected by DOL, then the items or services may be billed to Medicare with a copy of the DOL denial attached.  However, if the individual's condition changes and test results confirm this, submit a new CMN to DOL for review.  Any items or services billed to DOL may not be billed to the Medicare program unless a denial has been received from DOL.

If it appears that a Medicare beneficiary may be entitled to DOL payment under the Federal Black Lung Program, bill DOL (see §210.23 for DOL's address) for the specific services or durable medical equipment (DME) provided to treat a pulmonary disease or directly related conditions.  (See §210.21 for a list of DME commonly reimbursable by DOL.)  Bill the Medicare program only for services not related to the respiratory condition.

210.17
Medicare Payment.--Medicare may pay for any service not related to black lung disease (e.g., treatment of diabetes or fracture).  Deny any bill for the coverage of services or drugs needed to treat the black lung conditions.

210.18
Questionable Cases.--Contact DOL if there is a question regarding whether a procedure is related to black lung disease.

210.19
DOL Does Not Make Payment in Full.--If DOL does not pay for the services in full, bill Medicare as provided in §440 and attach a copy of DOL's denial notice.  The denial notice gives the specific reason for nonpayment.  If a claim is denied because of your failure to furnish documentation needed by DOL, payment may not be made under Medicare.  

210.20
DOL's Acceptable Diagnosis List (ADL).--DOL may pay for services furnished to a black lung beneficiary when the diagnosis is one of the following.

ICD-9-CM

Code

Disease/Condition
5130

Abscess: lung and mediastinum

2762

Acidosis - respiratory (only when due to pulmonary disease)

2763

Alkalosis - respiratory (only when due to pulmonary disease)

5163

Alveolocapillary block - pulmonary
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ICD-9-CM

Code

Disease/Condition
4171

Aneurysm - pulmonary circulation

500

Anthracosilicosis

500

Anthracosis

4939

Asthma - bronchial, unspecified

5000

Asthma - miners

5180

Atelectasis

0310

Bacterial disease, pulmonary infection by mycobacterium

4820-4829

Bacterial pneumonia

1160

Blastomycosis (pulmonary only)

4939

Bronchial asthma

4940

Bronchiectasis

4661

Bronchiolitis - acute

4660

Bronchitis - acute

2312

Cancer - bronchus and lung

7991

Cardio-respiratory failure unless associated with MI (myocardial infarct) or renal failure

7865

Chest pain (excludes angina)

7931

Coin lesion (lung)

4280

Congestive heart failure - secondary to pulmonary disease - that is, with pulmonary hypertension, polycythemia or cor pulmonale.  Excluded is CHF when associated with valvular heart disease, ischemic heart disease, e.g., ASCD, ASHD, ASCVD, MI (myocardial infarct) or angina.  CHF is not covered when associated with renal failure.

496

COPD (chronic obstructive pulmonary disease) acute exacerbation

4150

Cor pulmonale - acute pulmonary heart disease

483

Eaton agent - pneumonia

4280-4281, 4289
Edema - pulmonary - CHF

4151

Embolism - pulmonary, covered if associated with polycythemia; not covered if post-operative other than lung surgery.
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Code

Disease/Condition
5100-5109

Empyema

4920

Emphysema - chronic

4170

Fistula - pulmonary circulation

487

Flu (influenza)

0391

Fungus - pulmonary infection

7863

Hemoptysis

11505

Histoplasmosis, pneumonia

487

Influenza

7866

Mass in lung

0310

Mycobacterium - pulmonary

1622-1629

Neoplasm - malignant, lung or bronchus

78652

Painful respiration

5110-5119

Pleurisy

481

Pneumococcal pneumonia

4661

Pneumonia  - capillary

483

Pneumonia - Eaton agent, Mycoplasma PPLO

4820-4829

Pneumonia -  other bacteria

4840-4860

Pneumonia - other disease/other organisms

481

Pneumonia - pneumococcal

4809

Pneumonia - viral

5120

Pneumothorax, non traumatic

483

PPLO - pneumonia

4160

Pulmonary heart disease

4179

Pulmonary circulation disease
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ICD-9-CM

Code

Disease/Condition
5180

Pulmonary collapse, nontraumatic

4151

Pulmonary embolism

7942

Pulmonary function reduced

7863

Pulmonary hemorrhage

7867

Rales

2762

Respiratory acidosis (due to respiratory condition)

2763

Respiratory alkalosis (due to respiratory condition)

7991

Respiratory arrest

78609

Respiratory distress

7991

Respiratory failure

78609

Respiratory insufficiency

4179

Rupture, pulmonary circulation

7931

Shadow chest x-ray, abnormal

502

Silicosis

78609

Shortness of breath

7864

Sputum, abnormal

4178

Stricture, pulmonary circulation

7861

Stridor

7850

Tachycardia - unspecified (acceptable when no non-covered conditions are listed)

78609

Tachypnea, abnormal breathing

0119

Tuberculosis

7867

Tympany

4809

Viral pneumonia
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Situations Which Require CMN.--DOL pays for certain items and services only under limited conditions and only if a CMN is submitted.  (See §210.16.)  This requirement includes but is not limited to the following items and services:

o
Pulmonary rehabilitation therapy, e.g., percussions, postural drainage, heated aerosol, sputum induction, and rehabilitation classes;

o
The following DME items:

-
Wheelchair, standard,

-
Wheelchair, electric,

-
Wheelchair, special or other,

-
Oxygen, cylinder,

-
Oxygen regulator,

· Flowmeter,
-
Oxygen regulator, other,

-
Oxygen concentrator,

-
Oxygen concentrator, special or other,

-
Oxygen humidifier,

-
Portable oxygen system, Mada Porta-Pak,

-
Portable oxygen refill,

-
Liquid oxygen set-up, complete with portable system,

-
Liquid oxygen set-up portable system only,

-
Portable oxygen system with flowmeter & humidifier,

-
Portable oxygen system, Erie Traveler, complete,

-
Cannula,

-
Oxygen mask,

-
Stand for tank oxygen,

-
Oxygen cylinder cart,

-
Hand held nebulizer without compressor motor,

-
Hand held nebulizer with compressor motor,

-
Nebulizer, other (ultrasonic not reimbursable),
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-
Portable manual resuscitator,

-
Aspirator, and

-
Aspirator, special or other; and

o
The following DME services:

-
Oxygen set-up,

-
Oxygen set-up, follow up,

-
Demurrage on tank oxygen, and

-
Maintenance on DME purchase item.

210.22
Examples of Services Covered by DOL and Not Requiring a CMN.--DOL pays for respiratory therapy necessary for treatment of an acute pulmonary episode.  Such therapy may consist of the administration of oxygen or nebulization treatments.

However, repeated aerosol therapy over an extended period of time is not reimbursed by DOL.  In such cases, furnish a nebulizer to the individual for daily use.

210.23
DOL's Address.--Send bills to DOL at the following address:

Federal Black Lung Program

P.O. Box 828

Seabrook, MD 20703-0828

Bill DOL for oxygen, DME and drugs on Form HCFA-1500 using CPT-4 codes.

If you have any questions regarding billing to DOL, call toll-free:  

Maryland:   1-800-492-5737

Nationally: 1-800-638-7072

210.24
Effect of Lump Sum Compromise Settlement and Final Release.--When a lump sum settlement and final release of a WC claim is entered into and approved by the WC board or agency, payment may be made under Medicare for expenses incurred for covered services to the extent that such expenses may not reasonably be deemed to have been paid under the settlement.  Therefore, when, under the State law, the signing of a final release of all rights under the WC claim precludes the possibility of further WC benefits, payment may be made for medical expenses incurred thereafter, insofar as such subsequent medical expenses were not contemplated by and incorporated into the settlement.

210.25
Apportionment of Lump Sum Compromise Settlement of Contested WC Claim.-After conditional payments have been made under §210.8, a contested WC claim may be settled by means of a compromise lump sum award.  When a lump sum compromise settlement allocates a portion of the settlement as payment for medical and hospital expense and also gives reasonable recognition to the income replacement objective of the WC law, the settlement may be accepted as a basis for applying the WC exclusion.
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There are three types of such situations:

1.
If the settlement specifies the items of medical and hospital expense which it is intended to cover, Medicare payments may not be made for the expenses specified in the settlement as covered by the WC award.

2.
If the award does not identify the items of medical or hospital expense it is intended to cover, the amount of the award allocated to medical and hospital expense incurred up to the date of the award is applied at the prevailing WC schedule in that jurisdiction.  It is applied first to those medical and hospital services covered by WC but not covered by Medicare and second to expenses covered by WC and by Medicare Part B (excluding provider services).

Any remainder of the WC settlement is treated as payment for provider services.  The amount to be recovered from the beneficiary for provider services is any amount Medicare paid in excess of the amount that it should have paid as secondary payer.  

3.
If a lump sum WC settlement covers both medical care and disability benefits but does not apportion the sum granted between medical and hospital expenses and income replacement, send all information to the intermediary.  The intermediary then calculates the amount of the WC award deemed to be payment of medical and hospital expenses and notifies you of this amount.

210.26
Overpayment Due to WC Payments.--If you learn that you will receive a WC payment after you have been paid by Medicare for the same items and services, prepare a corrected bill.  The noncovered charges include the charges for items and services paid for under WC.  The overpayments may be repaid by direct refund or adjustment of program payments due you.  The excess Medicare payment must be refunded within 60 days.


No-Fault Insurance
220.

SERVICES PAYABLE UNDER NO-FAULT INSURANCE

Payment is not made under Medicare for otherwise covered items or services to the extent that payment has been made or can reasonably be expected to be made promptly for the items or services under any no-fault insurance (including a self-insured plan). Medicare is secondary to no-fault insurance even if State law or a private contract of insurance stipulates that its benefits are secondary to Medicare benefits or otherwise limits its payments to Medicare beneficiaries.  If Medicare payments have been made but should not have been or if the payments were made on a conditional basis, they are subject to recovery.  

If services are covered under no-fault insurance, bill that insurer first.  If the insurer does not pay all of the charges, submit a claim for secondary Medicare benefits in accordance with §220.3C to supplement the amount paid by the insurer.  Medicare  pays for services related to an accident if benefits are not currently available under the individual's no-fault insurance coverage because that insurance has paid maximum benefits for items or services related to the accident that were not covered by Medicare or for nonmedical items such as lost wages.

The question in each case involving accident-related medical expenses is whether no-fault benefits can be paid for these particular services.  If so, the no-fault insurance is primary.  If not, Medicare may be primary. Primary Medicare benefits cannot be paid merely because the beneficiary wants to save his/her insurance benefits to pay for future services or for noncovered medical services or nonmedical services.  Since no-fault insurance benefits are currently available in that situation, they are used before billing Medicare. 
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A.
Effective Dates.--The general rule pertaining to automobile or nonautomobile no-fault insurance is that these provisions are effective with respect to injuries which occurred on or after December 5, 1980.  

These rules apply to services covered under automobile medical and no-fault insurance furnished on or after June 6, 1983, and services covered under nonautomobile medical and no-fault insurance furnished on or after November 13, 1989.

B.
Effect on Deductibles and Coinsurance.--Expenses for services for which Medicare payment is not made because payment has been made or can reasonably be expected to be made promptly under any no-fault insurance are counted toward Part A or Part B deductible amounts.  Also, no-fault payments to a provider are applied to satisfy a beneficiary's obligation to pay a Part A or Part B coinsurance amount. However, the no-fault payments are credited to deductibles before being used to satisfy the coinsurance.  (See §230.12.)

NOTE:
For services provided prior to November 13, 1989, payments by the primary payer were not counted toward the Medicare deductible.  

220.1
Definitions.--

A.
Automobile.--This is any self-propelled land vehicle of a type that must be registered and licensed in the State in which it is owned.

B.
No-Fault Insurance.--Insurance that pays for medical expenses for injuries sustained on the property or premises of the insured or in the use, occupancy, or operation of an automobile, regardless of who may have been responsible for causing the accident, is no-fault insurance.  It is sometimes called medical payments coverage, personal injury protection, or medical expense coverage. Examples of no-fault insurance include automobile no-fault insurance, often referred to as personal injury protection (PIP), and homeowners and commercial medical payments insurance, commonly referred to as Med-pay coverage.

C.
Liability Insurance.--Insurance (including a self-insured plan) that provides payment based on legal liability for injuries or illness or damages to property is liability insurance.  It includes but is not limited to automobile liability insurance, uninsured motorist insurance, underinsured motorist insurance, homeowners liability insurance, malpractice insurance, product liability insurance, and general casualty insurance.  

D.
Prompt or Promptly.--This means payment within 120 days after receipt of the claim, except for payment by a liability insurer.  In that case, it means payment within 120 days after the earlier of:

o
The date a claim is filed with an insurer or a lien is filed against a potential liability settlement; or

o
The date the service was furnished or, in the case of inpatient hospital services, the date of discharge.

E.
Proper Claim.--A claim that is filed timely and meets all other claim filing requirements specified by the no-fault insurer is a proper claim.

F.
Self-Insured Plan.--A plan under which an individual or a private or government entity carries its own risk instead of taking out insurance with a carrier is a self-insured plan.  The term includes a plan of an individual or other entity engaged in a business, trade, or profession; a plan of a non-profit organization such as a social, fraternal, labor, educational, religious or professional organization; and the plan established by the Federal government to pay for liability claims under the Federal Tort Claims Act.
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G.
Underinsured Motorist Insurance.--Insurance under which the policyholder's level of protection against losses caused by another is extended to compensate for inadequate coverage in the other party's policy or plan is underinsured motorist insurance.

H.
Uninsured Motorist Insurance.--This is liability insurance under which the policyholder's insurer pays for damages caused by a motorist who has no automobile liability insurance, carries less than the amount of insurance required by law, or is underinsured.

220.2
Provider Actions.--

A.
Information Obtained from Patient or Representative at Time of Admission or Start of Care.-- Medicare regulations require that you agree to obtain information on possible Medicare secondary payer situations.  Ask Medicare patients or their representatives at the start of care if the services are for the treatment of an injury or illness which resulted from an accident for which no-fault insurance may pay or for which he/she holds another party 

responsible.  Obtain the name, address, and policy number of any no-fault or liability insurance company which may be responsible for payment of medical expenses that resulted from the accident. Retain this information in your system of records.

B.
Billing When Services Are Accident Related.--

1.
No-Fault Insurer May Pay Primary.--If you learn from the response to the questions asked at the start of care that a no-fault insurance company may pay for otherwise covered services, bill the insurance company as primary insurer.  Bill Medicare for secondary benefits per §220.3C if the insurer does not pay in full.  If the insurer pays for all Medicare covered services, submit a no payment bill.

2.
No-Fault Insurer Does Not Pay.--If the services are related to an accident and a no-fault insurer has been billed but does not make payment because, for example, the individual's coverage expired, the no-fault benefits are exhausted, or there will be a delay of at least 120 days in resolving the claim, bill Medicare.  Unless you submit a satisfactory explanation that full or partial payment cannot be made under the no-fault insurance policy, the Medicare claim is denied since Medicare is not the primary insurer.  If you bill Medicare and later receive payment from the no-fault insurer, refund the Medicare payment by submitting an adjustment bill.  This refund must be made within 60 days.

Refusal by an individual to file a claim with a no-fault insurer or to cooperate in your filing such a claim is not a basis for claiming a conditional Medicare payment.

3.
Liability Claim Also Involved.--If the individual files a claim against a third party for injuries suffered in an automobile or other accident, bill Medicare for otherwise covered expenses to the extent that payment has not or can not be expected to be made by a no-fault insurer or has not been made by a liability insurer.  For example, an individual incurs $20,000 in medical expenses due to an automobile accident.  The individual receives $5,000 in no-fault insurance benefits and also has a liability claim pending against the driver of the other car.  Medicare does not pay benefits for the $5,000 in expenses paid for by the no-fault insurer but does pay benefits based on the additional $15,000 in expenses if the liability insurer has not, or is not expected to pay wihin 120 days of the claim.  Medicare recovers from the liability insurer or the beneficiary when the liability claim is settled.
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4.
No-Fault Payment Is Reduced Because Proper Claim Not Filed.--When you receive a reduced no-fault payment because of failure to file a proper claim (see §220.1E for definition), the Medicare secondary payment does not exceed the amount payable if the no-fault insurer has paid on the basis of a proper claim.

You must inform HCFA that a reduced payment was made and the amount that would have been paid if a proper claim had been filed.  Failure to notify Medicare of the latter amount constitutes the filing of a false claim against the United States and could result in prosecution.

C.
Request From Insurance Company or Attorney.--Notify the intermediary promptly  if you  receive  a request  for a copy of  a medical  record or  bill 

concerning a Medicare patient from an attorney or insurance company.  Send the intermediary a copy of the request or, if it is unavailable, details of the request, including the name and Medicare number of the patient, name and address of the insurance company and/or attorney, and the dates(s) of services for which you have billed or will bill Medicare. Follow the usual rules on release of information in responding to such requests.

D.
You Receive Duplicate Payments.--Refund the excess Medicare payment by submitting an adjustment bill within 60 days if you receive duplicate payments from a no-fault insurer and from Medicare, regardless of which payment you received first, and even if you refunded the insurance payment to the beneficiary or the insurer.  If you received Medicare payments for both Part A and Part B services, apply the insurance payment first to Part A expenses.

E.
You Learn You Should Have Billed No-Fault Insurance Instead of Medicare.--If, after you receive a primary Medicare payment, you learn that the items or services could be paid for under no-fault insurance, notify your intermediary.  The intermediary seeks refund of Medicare's payment from the no-fault insurer and prepares an adjustment bill if required.

220.3
No-Fault Insurance Does Not Pay In Full.--

A.
Insurance Pays Service Benefits.--If the amount of payment for particular services under no-fault insurance is less than your charges but is deemed payment in full under State law, Medicare benefits are not payable.  The insurance payment constitutes a service benefit, i.e., the payment constitutes full discharge of the patient's liability to the provider.

B.
Other Situations.--In other cases, no-fault insurance may not pay your charges because the beneficiary's total medical expenses exceed the dollar limit of the coverage or because of some other coverage limit, deductible or coinsurance applicable to all policyholders. (See §220.4.)

You are not permitted to charge a beneficiary or any other party for Medicare covered services if you have been paid by a no-fault insurer an amount that equals or exceeds the gross amount payable by Medicare as defined in subsection C.  This prohibition is based on the terms of your Medicare participation agreement under which you may bill a Medicare beneficiary only for deductible and coinsurance amounts and for noncovered services.
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C.
Secondary Medicare Payments.--Medicare secondary payments may be made if a no-fault insurer pays for Medicare covered services (including outpatient services) under the following circumstances:

o
The payment amount is less than your charges;

o
The payment amount is less than the gross amount payable by Medicare, as defined below (without considering the effect of the Medicare deductible or coinsurance or the payment by the no-fault insurer); and

o
You do not accept and are not required to accept the insurance payment as payment in full.

The Medicare secondary payment is the lower of:

o
The gross amount payable by Medicare minus the amount paid by the no-fault insurer for Medicare covered services; 

o
The gross amount payable by Medicare minus any applicable Medicare deductible and coinsurance amount;

o
Your charges (or the amount you are obligated to accept as payment in full if that is less than the charges) minus the amount payable by the no-fault payer; or

o
Your charges (or the amount you are obligated to accept as payment in full if that is less than the charges) minus the applicable Medicare deductible and coinsurance amounts.

NOTE:
The gross amount payable by Medicare is the current Medicare interim payment amount (as defined in §442) for services paid on a reasonable cost basis without considering the effect of the Medicare deductible and coinsurance or the payment by the no-fault insurer.

Detailed payment and billing instructions are in §434.

D.
Conditional Primary Medicare Benefits.--Conditional Medicare payments may be made in no-fault cases under the following circumstances:

o
The beneficiary has filed a claim with the no-fault insurer, and the intermediary determines that the insurer will not pay promptly (i.e., within 120 days of receipt of the claim) for any reason except when the no-fault insurer claims that its benefits are secondary to Medicare; or

o
The beneficiary, because of physical or mental incapacity, failed to meet a claim filing requirement of the no-fault insurer.

When such conditional Medicare payments are made, they are made on condition that the beneficiary will reimburse the program to the extent that payment is subsequently made by the no-fault insurer. When making such payments, the beneficiary and the insurer are notified by the intermediary of the requirement for repayment.  (However, failure to do so does not relieve them of the obligation to refund the payments.)
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E.
No-Fault Insurer Denies That It Is Primary Payer.--If a no-fault insurer denies the claim on the basis that Medicare is the primary payer, refer a copy of the claim, the no-fault insurer's denial, and any other relevant material to your intermediary for further action.

220.4
No-Fault Insurance Does Not Pay All Charges Because of Deductible or Coinsurance Provision in Policy.-- In a number of States, no-fault insurers may reduce no-fault insurance benefits by deductible or coinsurance amounts or may offer the option for such a reduction.  If such contract provisions apply to all policyholders, Medicare pays benefits with respect to expenses otherwise covered by Medicare that are not reimbursable under such a no-fault contract.  Therefore, if a no-fault insurer has been billed and has made no payment because of a deductible or coinsurance or only a partial payment (e.g., the insurance deductible has been met), you may bill Medicare.  If no payment was made under no-fault, apply the usual Medicare deductibles and coinsurance in calculating the Medicare secondary payment.  

EXAMPLE:
The beneficiary receives outpatient hospital services covered by no-fault insurance.  The total charges are $200.  The insurer is billed but makes no payment because of a $1000 policy deductible. Bill Medicare for $200 in accordance with §434.

EXAMPLE:
The beneficiary's care is covered by no-fault insurance which allows your full charges but reduces payment by $800 (the unmet portion of the $1000 deductible).  Bill Medicare for $800 in accordance with §434.

220.5
State Law or Contract Provides That No-Fault Insurance Is Secondary to Other Insurance.--Even though State laws or insurance contracts specify that benefits paid under their provisions are secondary to any other source of payment or limit a portion of their benefits to payments only when all other sources of health insurance are exhausted, Medicare does not make payment when benefits are otherwise available.  For example, a State provides $2,000 in no-fault benefits for medical expenses and an additional $6,000 in no-fault benefits are available but only after the claimant has exhausted all other health insurance. In such cases, the Medicare law has precedence over State laws and private contracts.  Medicare only makes secondary payments after the total no-fault benefits are exhausted.

220.6
Provider And Beneficiary's Responsibility With Respect to No-Fault Insurance.--The  provider and the beneficiary (or his/her representative) are responsible for taking whatever action is necessary to obtain any payment that can reasonably be expected under no-fault insurance.  Therefore, unless conditional payments can be made, Medicare payments are not made until you or the beneficiary has exhausted the entire claims process under no-fault insurance.  Conditional benefits are not payable if payment cannot be made under no-fault insurance because the provider or the beneficiary failed to file a proper claim.

EXCEPTION:

When failure to file a proper claim is due to mental or physical incapacity of the beneficiary and the provider could not have known that a no-fault claim was involved, this rule does not apply.
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220.7
Private Right of Action.--Any beneficiary has the right to take legal action against the responsible entity that fails to pay primary benefits and can collect double damages.  If such litigation is successful, the Medicare program can recover the amount paid by Medicare.  Under the law, the Medicare program also has the right to take legal action and collect double damages.


Liability Insurance
225.

SERVICES PAYABLE UNDER LIABILITY INSURANCE

225.1
General.--Payment may not be made under Medicare for otherwise covered items or services to the extent that payment has been made or can reasonably be expected to be made promptly for the items or services under a liability insurance policy or plan (including a self-insured plan).  If Medicare payments have been made but should not have been made or if the payments were made on a conditional basis, they are subject to recovery.

If a Medicare beneficiary has filed or plans to file a liability claim against a party that allegedly caused an injury or illness, Medicare may not pay for services related to that injury or illness (if they are otherwise covered), unless payment by a liability insurer is not made promptly (i.e., within 120 days).  Since liability claims are usually not settled or adjudicated until after protracted negotiations and possible litigation, payment by a liability insurer generally cannot be expected promptly merely because a beneficiary has filed a liability claim.  However, Medicare payment is conditioned on recovery from the beneficiary if the beneficiary later receives a judgment on or settlement of the claim which results in payment by a liability insurer or by a self-insured party.

A.
Effective Dates.--The general rule is that these provisions are effective for services related to injuries which occurred on or after December 5, 1980.  In the case of a liability claim based on illness rather than trauma, these provisions are effective for services furnished on or after December 5, 1980, unless the liability award or settlement specifies that the illness was caused solely by an occurrence or activity that took place before December 5, 1980.  The specific application of the general rule when a liability (including automobile liability) insurance claim is filed follows.

1.
If a liability payment is made, then:

a.
Medicare payment is denied; or

b.
Medicare payment is recovered for services rendered up to the date of the liability payment (but not if the beneficiary received the liability payment before June 6, 1983).

2.
If a liability payment is not made promptly, then:

a.
Conditional Medicare payment may be made; and

b.
Medicare payment is recovered (but not if the beneficiary  receives liability payment before June 6, 1983).
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B.
Effect on Deductibles.--Expenses for services for which Medicare payment may not be made because payment has been made or can reasonably be expected to be made promptly under liability insurance are counted toward the applicable deductible amounts.  

225.2
Definitions.--

A.
Automobile.--This is a self-propelled land vehicle of a type that must be registered and licensed in the State where it is owned.

B.
Liability Insurance.--This is insurance (including a self-insured plan) that provides payment based on legal liability for injuries or illness or damages to property.  It includes but is not limited to payments under the Federal  Tort  Claims Act,  automobile liability insurance,  uninsured motorist insurance, homeowners liability insurance, malpractice insurance, product liability insurance, and general casualty insurance.  This exclusion does not apply when the homeowner receives payment under his/her own homeowners insurance policy since such a payment does not constitute a liability insurance payment.

C.
Self-Insured Plan.--This is a plan under which an entity (or an individual) carries its own risk instead of insuring itself with a carrier.

D.
Uninsured Motorist Insurance.--This is insurance under which the policy holder's insurer pays for damages caused by a motorist who has no automobile liability insurance or who carries less than the amount of insurance required by law or is underinsured.

E.
Accident.--This is any occurrence or activity that the individual believes resulted in injury or illness for which he/she holds another party liable.

225.3
Provider Actions.--

A.
Information Obtained From Patient/Representative at Time of Start of Care or From Hospital or Skilled Nursing Facility.--Ask the Medicare patient or the patient's representative at the time of start of care if the services are for treatment of an injury or illness which resulted from an automobile or other accident or for which he/she otherwise holds another party responsible.  If the services are for treatment of an accident, ask the beneficiary for the name and address of any no-fault or liability insurance company which may be responsible for payment of medical expenses which resulted from the accident.  Some or all of this information may be available from the hospital or SNF when a beneficiary inpatient stay preceded your services.

B.
Billing When Services Are Related to an Accident.--In the following circumstances, annotate the billing form in accordance with the applicable instructions in §434:

1.
If you have evidence establishing that the services are not covered under the individual's no-fault insurance, e.g., the individual's automobile insurance coverage expired, you may bill Medicare.  However, if there is no indication that the beneficiary will file a liability claim, the intermediary may contact the beneficiary about possible liability coverage.
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2.
If expenses are covered under no-fault insurance and the individual also files a claim against a third party for injuries suffered in the same accident, you may bill Medicare for otherwise covered expenses not covered by the no-fault insurance and not paid for by a liability insurer.  For example, an individual incurs $20,000 in medical expenses due to an automobile accident.  The individual receives $5,000 in reimbursement from an automobile insurer and also has a liability claim pending against the driver of the other car.  Medicare does not pay benefits for the $5,000 in expenses paid for by the automobile insurer but pays benefits based on the additional $15,000 in expenses (provided the liability insurer has not paid promptly), subject to recovery when the liability claim is paid.

C.
Billing When Services Are Related to Accident Other Than Automobile Accident.--If you learn that otherwise covered services are related to an accident that was not an automobile accident, you may bill Medicare to the extent that the services have not been paid for promptly by a liability insurer and annotate the bill in accordance with §434.  The intermediary may contact the beneficiary about possible liability coverage.  If a liability insurer is willing to pay for the services, you may bill the insurer instead of Medicare.

D.
Request From Insurance Company or Attorney.--Notify the intermediary promptly if you receive from an attorney or insurance company a request for a copy of a medical record or bill concerning a Medicare patient.  Send the intermediary a copy of the request or, if it is unavailable, full details of the request including the name and Medicare number of the patient, name and address of the insurance company and/or attorney, and the date(s) of services for which you have billed or will bill Medicare.  Follow the usual rules on release of information in responding to such requests.

E.
Provider Receives Duplicate Payment.--Refund the excess Medicare payment by submitting an adjustment bill within 60 days if you receive duplicate payments from a liability insurer and from Medicare, regardless of which payment you received first and even if you refunded the insurance payment to the beneficiary or the insurer.  

If you have received payment from Medicare and the beneficiary received a liability insurance payment through you or directly from the insurer, the beneficiary is required to refund the Medicare payment up to the amount of the insurance payment.

225.4
Liability Insurer Pays in Part for Services.--Medicare secondary payments may be made if a liability insurer pays for Medicare covered services (including outpatient services) under the following circumstances:

o
The payment amount is less than your charges;

o
The payment amount is less than the gross amount payable by Medicare, as defined below (without considering the effect of the Medicare deductible or coinsurance or the payment by the liability insurer); and

o
You do not accept and are not required to accept the insurance payment as payment in full.

The Medicare secondary payment is the lower of:

o
The gross amount payable by Medicare minus the amount paid by the liability insurer for Medicare covered services;
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o
The gross amount payable by Medicare minus any applicable Medicare deductible and coinsurance amount;

o
Your charges (or the amount you are obligated to accept as payment in full if that is less than the charges) minus the amount payable by the liability payer; or

o
Your charges (or the amount you are obligated to accept as payment in full if that is less than the charges) minus the applicable Medicare deductible and coinsurance amounts.

NOTE:
The gross amount payable by Medicare is the current Medicare interim payment amount (as defined in §442) for services paid on a reasonable cost basis without considering the effect of the Medicare deductible and coinsurance or the payment by the liability insurer.

Detailed payment and billing instructions are in §434.


Medicare Secondary Payer Provisions 
230.

LIMITATION ON PAYMENT FOR SERVICES TO INDIVIDUALS ENTITLED TO BENEFITS ON BASIS OF END STAGE RENAL DISEASE WHO ARE COVERED BY GROUP HEALTH PLANS

230.1
General.--Except as provided in §230.5:

o
Medicare is secondary payer to GHPs for individuals eligible for or entitled to Medicare benefits based on ESRD during a coordination period of 18 months.

o
This provision applies regardless of the number of employees employed by the employer and regardless of whether the individual has current employment status.  The ESRD provision applies to former as well as to current employees.  Thus, group health retirement plans are subject to the ESRD provision.

o
This prohibition applies when an individual is eligible for Medicare based on ESRD and when an individual is entitled to Medicare based on ESRD.  An individual who has ESRD but who has not filed an application for entitlement to Medicare on that basis is eligible for Medicare based on ESRD for purposes of §§230.4 or 230.5 if the individual meets the other requirements of §1020 of the Medicare Carriers Manual, Part 3.

Prior to August 10, 1993 (the enactment date of OBRA 1993), if an individual was eligible for or entitled to Medicare on more than one basis (i.e., ESRD and disability or ESRD and age), Medicare was the primary payer.  This is because the ESRD MSP provision applied only with respect to individuals who were eligible for or entitled to Medicare based solely on ESRD.  However, in general, §13561(c)(2) and (3) of OBRA 1993 provided that plans must pay primary benefits during the coordination period regardless of whether the individual is also entitled to Medicare on another basis.  (See §230.5.)
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This provision applies to all Medicare covered items and services (not just treatment of ESRD) furnished to beneficiaries who are in an 18-month coordination period.  No Medicare benefits are payable on behalf of an individual who is eligible for but not yet entitled to Medicare solely on the basis of ESRD.  When an individual is eligible for Medicare based solely on ESRD, Medicare makes no payment during a period of eligibility.  Of course, when Medicare entitlement is based on age or disability, Medicare benefits are payable based on that entitlement during a period of ESRD eligibility. 

230.2
Definitions.--

A.
Employer.--Employer means, in addition to individuals (including self-employed persons) and organizations engaged in a trade or business, other entities exempt from income tax, such as religious, charitable, and educational institutions.  Included are the governments of the United States, the individual States, Puerto Rico, the Virgin Islands, Guam, American Samoa, the Northern Mariana Islands, the District of Columbia, and foreign governments.

B.
Group Health Plan (GHP).--The term "GHP" means any arrangement of or contributed to by one or more employers or employee organizations to provide health benefits or medical care directly or indirectly to current or former employees, the employer, others associated or formerly associated with the employer in a business relationship, or their families.  An arrangement by more than one employer is considered to be a single plan if it provides for common administration of health benefits, e.g., by the employers directly, by a benefit administrator, by a multiemployer trust, or by an insuring organization under a contract or contracts which stipulate that the organizations provide all employees enrolled in the plan with the same benefits or the same benefit options.

A plan that does not have any employees or former employees as enrollees (e.g., a plan for self-employed persons only) does not meet the definition of a GHP, and Medicare is not secondary to it. Thus, if an insurance company establishes a plan solely for its self-employed insurance agents (other than full-time life insurance agents), the plan is not considered a GHP.  However, if the plan includes full-time life insurance agents or other employees or former employees, it is considered a GHP.

The term "GHP" includes self-insured plans, plans of governmental entities (Federal, State and local, such as the Federal Employees Health Benefits Program), and employee organization plans.  Examples of the latter are union plans and employee health and welfare funds.  Employee-pay-all plans are also included, i.e., GHPs which are under the auspices of one or more employers or employee organizations but which do not receive any contribution from the employer.  However, coverage under the Civilian Health and Medical Program of the Uniformed Services (CHAMPUS) is secondary to Medicare since the law makes Medicare primary to CHAMPUS.

Any health plan (including a union plan) in which a beneficiary is enrolled because of his or her own employment or a family member's employment meets this definition.

C.
Multiemployer Group Health Plan.--The term "multi employer group health plan" means a plan that is sponsored jointly by two or more employers (sometimes called a multiple employer plan) or by employers and unions (as under the Taft-Hartley law).
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D.
Secondary--The term "secondary," when used with respect to Medicare payment, means that Medicare is the residual payer to all GHPs under which the Medicare beneficiary is covered and does not pay for any expenses that are reimbursable by any such plan or plans.  Consider the WC exclusion (see §210) and no-fault and liability insurance provisions (see §§220 and 225) in determining the extent of Medicare's liability as a residual payer, since in some cases there may be a primary insurer in addition to the GHP. (See §230.8C.)

230.3
Prohibition Against Taking Into Account Medicare Eligibility or Entitlement and Benefit Differentiation During Coordination Period.--

A.
Taking Medicare Into Account Prohibited.--A GHP may not take into account that an individual is eligible for or entitled to Medicare benefits on the basis of ESRD during a coordination period described in §§230.4 or 230.5.  Examples of actions that constitute taking into account Medicare eligibility or entitlement include but are not limited to the following:

1.
Failure to pay primary benefits;

2.
Offering to individuals entitled to Medicare, coverage that is secondary to Medicare;

3.
Terminating coverage because the individual has become entitled to Medicare, except as permitted under COBRA continuation coverage provisions (26 U.S.C. 4980 B(f)(2)(B)(iv); 29 U.S.C. §1162.(2)(D); and 42 U.S.C.300bb-2 (2)(D)).  (See §230.6.);

 
4.
Imposing limitations on benefits for a Medicare entitled individual that do not apply to others enrolled in the plan, such as providing less comprehensive health care coverage, excluding benefits, reducing benefits, charging higher deductibles or coinsurance, providing for lower annual or lifetime benefit limits, or more restrictive pre-existing illness limitations;

5.
Charging the Medicare entitled individual higher premiums;

6.
Requiring a Medicare entitled individual to wait longer for coverage to begin;

7.
Paying providers and suppliers no more than the Medicare payment rate for services furnished to a Medicare beneficiary but making payments at a higher rate for the same services to an enrollee who is not entitled to Medicare;

8.
Providing misleading or incomplete information that would have the effect of inducing a Medicare-entitled individual to reject the employer plan, thereby making Medicare the primary payer.  An example of this would be informing the beneficiary of the right to accept or reject the employer plan but failing to inform the individual that if he or she rejects the plan, the plan will not be permitted to provide or pay for secondary benefits; and

9.
Including in its health insurance cards, claims forms, or brochures distributed to beneficiaries, providers, and suppliers instructions to bill Medicare first for services furnished to Medicare beneficiaries without stipulating that such action may be taken only when Medicare is the primary payer.
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B.
Differentiation in Benefits Prohibited.--A GHP may not differentiate in the benefits it provides between individuals who have ESRD and individuals who do not have ESRD, on the basis of the existence of ESRD, the need for renal dialysis, or in any other manner.

GHP actions that constitute differentiation in plan benefits (and which may also constitute taking into account Medicare eligibility or entitlement) include but are not limited to the following:

1.
Terminating coverage of individuals with ESRD, for reasons that would not be a basis for terminating individuals who do not have ESRD.  (See §230.6.A for exception.);

2.
Imposing on persons who have ESRD but not on others enrolled in the plan, benefit limitations such as less comprehensive health plan coverage, reductions in benefits, exclusion of benefits, a higher deductible or coinsurance, a longer waiting period, a lower annual or lifetime benefit limit, or more restrictive preexisting illness limitations;

3.
Charging individuals with ESRD higher premiums;

4.
Paying providers and suppliers less for services furnished to individuals who have ESRD than for the same services furnished to those who do not have ESRD, such as paying 80 percent of the Medicare rate for renal dialysis on behalf of a plan enrollee who has ESRD and the usual, reasonable and customary charge for renal dialysis on behalf of an enrollee who does not have ESRD; and

5.
Failure to cover routine maintenance dialysis or kidney transplants when a plan covers other dialysis services or other organ transplants.

C.
Uniform Limitations on Particular Services Permissible.--A plan is not prohibited from limiting covered utilization of a particular service as long as the limitation applies uniformly to all plan enrollees.  For instance, if a plan limits its coverage of renal dialysis sessions to 30 per year for all plan enrollees, the plan is not differentiating in the benefits it provides to plan enrollees who have ESRD and those who do not.

D.
Paying Benefits Secondary to Medicare.--The nondifferentiation provision does not prohibit a plan from paying benefits secondary to Medicare after the coordination period described in §§230.4 or 230.5.  However, a plan may not otherwise differentiate (see subsection B) in the benefits it provides.

EXAMPLE:
Mr. Smith works for employer A, and he and his wife are covered through employer A's GHP (Plan A).  Neither is eligible for Medicare nor has ESRD.  Mrs. Smith works for employer B and is also covered by employer B's plan (Plan B).  Plan A is more comprehensive than Plan B and covers certain items and services which Plan B does not cover, such as prescription drugs.  If Mrs. Smith obtains a medical service, Plan B pays primary and Plan A pays secondary.  That is, Plan A covers Plan B copayment amounts and items and services that Plan A covers but that Plan B does not.

Mr.Jones also works for employer A, and he and his wife are covered by Plan A.  Mrs. Jones does not have other GHP coverage.  Mrs. Jones develops ESRD and becomes entitled to Medicare on that basis.  
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Plan A pays primary to Medicare during the first 18 months of Medicare entitlement based on ESRD.  When Medicare becomes the primary payer, the plan converts Mrs. Jones' coverage to a Medicare supplemental policy.  That policy pays Medicare deductible and coinsurance amounts but does not pay for items and services not covered by Medicare, which Plan A would have covered.  That conversion is impermissible because the plan is providing a lower level of coverage for Mrs. Jones, who has ESRD, than it provides for Mrs. Smith, who does not.  In other words, if Plan A pays secondary to primary payers other than Medicare, it must provide the same level of secondary benefits when Medicare is primary in order to comply with the nondifferentiation provision.

230.4
Determining Period During Which Medicare May Be Secondary Payer.--

A.
Duration of Coordination Period.--The coordination period is a period of 18 months that begins with the earlier of the first month of entitlement to or eligibility for Medicare Part A based on ESRD.  Eligibility refers to the first month the individual would have become entitled to Medicare part A on the basis of ESRD if he or she had filed an application for such benefits. 

EXAMPLE 1:

An individual began dialysis on November 17, 1993.  He or she initiates a course of self-dialysis training in January 1994 and thus becomes entitled to Medicare effective November 1, 1993.  Medicare is secondary payer from November 1, 1993, through April 1995 (a total of 18 months).

EXAMPLE 2:

An individual becomes entitled to Medicare based on ESRD on August 1, 1997.  Medicare is secondary payer from August 1, 1997, through September 30, 1998 (a period of 14 months).  Medicare becomes primary payer on October 1, 1998.

EXAMPLE 3:

An individual becomes entitled to Medicare based on ESRD on January 1, 1998.  Medicare is secondary payer from January 1, 1998, through December 31, 1998 (a period of 12 months) and primary payer thereafter because the 18-month coordination period reverts to a 12-month coordination period on October 1, 1998.

B.
Determination for Subsequent Periods of ESRD Eligibility.--If an individual has more than one period of Part A eligibility or entitlement based on ESRD, a coordination period is determined for each period of eligibility in accordance with this section.

230.5 
Dual Eligibility/Entitlement Situations.--When an individual is eligible for or entitled to Medicare based on ESRD and is also entitled on the basis of age or disability, coordination of benefits is in accordance with this section instead of §230.4. 

Except as provided in subsection D, effective August 10, 1993, GHPs are subject to an 18-month coordination period for any plan enrollee eligible for or entitled to Medicare based on ESRD, regardless of whether that individual is also entitled to Medicare on the basis of age or disability. The 18-month period coincides with the first 18 months of ESRD-based Part A Medicare eligibility or 
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eligibility.  (Under previous law, Medicare automatically became the primary payer at the point of dual Medicare eligibility/ entitlement.)   As long as dual eligibility/entitlement exists, the ESRD-MSP provision applies exclusively.  Medicare becomes the primary payer after the 18th month of ESRD-based eligibility/entitlement even though plan coverage may be in effect by reason of current employment status.  That is, the working aged MSP provisions (see §§235ff.) and the disability MSP provisions (see §§240ff.) do not apply to individuals with ESRD during or after the 18-month coordination period.

A.
Coordination Period Ended Before August 1993.--This subsection covers coordination periods governed solely by prior law, i.e., those periods unaffected by the OBRA 1993 dual entitlement change.

If the first 18 months of ESRD-based eligibility or entitlement ended before August 1993, Medicare was primary payer from the first month of dual eligibility or entitlement, even if dual eligibility or entitlement began after August 1993.

EXAMPLE:
Mr. A, who is covered by a GHP, became entitled to Medicare on the basis of ESRD in January 1992.  On December 20, 1992, Mr. A attained age 65 and became entitled on the basis of age.  Since prior law was still in effect (OBRA 1993 amendment was effective in August 1993), Medicare became primary payer as of December 1992 when dual entitlement began.

B.
First Month of ESRD Eligibility/Entitlement and First Month of Dual Eligibility/Entitlement After February 1992 and Before August 10, 1993.--This subsection covers coordination periods governed partly by prior law and partly by present law (as amended by OBRA 1993).

In this situation, Medicare:

1.
Is primary payer from the first month of dual eligibility/entitlement through August 9, 1993;

2.
Is secondary payer from August 10, 1993, through the 18th month of ESRD-based eligibility or entitlement; and

3.
Again becomes primary payer after the 18th month of ESRD-based eligibility or entitlement.

EXAMPLE:
Miss B, who has GHP coverage, became entitled to Medicare on the basis of ESRD in July 1992 and also entitled on the basis of disability in June 1993.  Medicare was primary payer from June 1993 through August 9, 1993, because the plan permissibly took into account the ESRD-based entitlement (i.e., ESRD was not the sole basis of Medicare entitlement).  Medicare was secondary payer from August 10, 1993, through December 1993, the 18th month of ESRD-based entitlement. The plan is no longer permitted to take into account ESRD-based entitlement that is not the sole basis of Medicare entitlement.  Medicare again became primary payer beginning January 1994.
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C.
First Month of ESRD  Eligibility/Entitlement After February 1992 and First Month of Dual Eligibility/Entitlement After August 9, 1993.--This subsection covers coordination periods governed solely by present law. 

In this situation Medicare:

1.
Is secondary payer during the first 18 months of ESRD-based eligibility or entitlement; and

2.
Becomes primary payer after the 18th month of ESRD-based eligibility or entitlement.

EXAMPLE 1:

Mr. C-1, who is 67 years old and entitled to Medicare on the basis of age, has GHP coverage by virtue of current employment status.  Mr. C-1 is diagnosed as having ESRD and begins a course of maintenance dialysis on June 27, 1993.  Effective September 1, 1993, Mr. C-1 is eligible for Medicare on the basis of ESRD.  Medicare, which was secondary because Mr. C-1's GHP coverage was by virtue of current employment, continues to be secondary payer through February 1995, the 18th month of ESRD-based eligibility, and becomes primary payer beginning March 1995.

EXAMPLE 2:

Mr. C-2 retired at age 62 and maintained GHP coverage as a retiree.  In January 1994 at the age of 64, Mr. C-2 became entitled to Medicare based on ESRD.  Seven months into the 18-month coordination period (July 1994) Mr. C-2 turned age 65.  The coordination period continues without regard to age-based entitlement, with the retirement plan continuing to pay primary benefits through June 1995, the 18th month of ESRD-based entitlement.  Thereafter, Medicare becomes the primary payer.  

EXAMPLE 3:

Mrs. C-3 retired at age 62 and maintained GHP coverage as a retiree.  In July 1994, she simultaneously became eligible for Medicare based on ESRD (maintenance dialysis began in April 1994) and entitled based on age.  The retirement plan must pay benefits primary to Medicare from July 1994 through December 1995, the first 18 months of ESRD-based eligibility.  Thereafter, Medicare becomes the primary payer.

EXAMPLE 4:

Mr. C-4, who is 67 years of age, is working and has GHP coverage because of his employment status.  He subsequently develops ESRD and begins a course of maintenance dialysis in October 1994.  He becomes eligible for Medicare based on ESRD effective January 1, 1995.  Under the working aged provision, the plan continues to pay primary to Medicare through December 1994.  On January 1, 1995, the working aged provision ceases to apply, and the ESRD MSP provision takes effect.  In September 1995, Mr. C-4 retires.  The GHP must ignore Mr. C-4's retirement status and continue to pay primary to Medicare through June 1996, the end of the 18-month coordination period.

D.
Medicare Continues to Be Primary After Aged or Disabled Beneficiary Becomes Eligible on Basis of ESRD.--This subsection specifies the circumstances under which the ESRD MSP provision does not apply in dual entitlement situations.
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Medicare remains the primary payer when an individual becomes eligible for Medicare based on ESRD if all of the following conditions are met:

1.
The individual is already entitled on the basis of age or disability when he or she becomes eligible on the basis of ESRD;

2.
The MSP prohibition against taking into account age-based or disability-based entitlement does not apply because plan coverage was not by virtue of current employment status or the employer had fewer than 20 employees (in the case of the aged) or fewer than 100 employees (in the case of the disabled); and

3.
The plan is paying secondary to Medicare because the plan had justifiably taken into account the age-based or disability-based entitlement.

The plan may continue to pay benefits secondary to Medicare under this subsection.  However, the plan may not differentiate in the services covered and the payments made between persons who have ESRD and those who do not. 

EXAMPLE:
Mrs. D, who is 67 years of age, is retired.  She has GHP retirement coverage through her former employer.  Her plan permissibly took into account her age-based Medicare entitlement when she retired and is paying benefits secondary to Medicare.  Mrs. D subsequently develops ESRD and begins a course of maintenance dialysis in October 1994.  She automatically becomes eligible for Medicare based on ESRD effective January 1, 1995.  The plan continues to be secondary on the basis of Mrs. D's age-based entitlement, as long as the plan does not differentiate in the services it provides to Mrs. D and does not do anything else that would constitute taking into account her ESRD-based eligibility. 

E.
Dual Eligibility/Entitlement Ceases.--This subsection discusses the effect of the cessation of dual entitlement.  

If ESRD-based eligibility or entitlement ceases in accordance with §1020 of the Medicare Carriers Manual, Part 3, Medicare is the primary payer, unless plan coverage is in effect by virtue of current employment status and the provisions of §§235ff. or 240ff. apply.

230.6
Effect of ESRD MSP Provisions on COBRA Continuation Coverage.--

A.
Termination of Consolidated Omnibus Budget Reconciliation Act (COBRA) Coverage Not Prohibited.--The ESRD MSP provision does not prohibit termination of GHP coverage under title X of COBRA when termination of that coverage is expressly permitted upon entitlement to Medicare under 26 U.S.C. 4980 B(f)(2)(B)(iv); 29 U.S.C. 1162.(2)(D); or 42 U.S.C. 300bb-2.(2)(D). COBRA requires that certain GHPs offer continuation of plan coverage for 18 to 36 months after the occurrence of certain qualifying events, including loss of employment or reduction of employment hours.  Those are events that otherwise would result in loss of GHP coverage unless the individual is given the opportunity to elect and does elect to continue plan coverage at his or her own expense.  With one exception, the COBRA amendments expressly permit termination of continuation coverage upon entitlement to Medicare.  The exception is that the plan may not terminate continuation coverage of an individual (and his or her qualified dependents) if the individual retires on or before the date the employer substantially eliminates regular plan coverage by filing for Chapter 11 bankruptcy (See 26 U.S.C. 4980 B (g)(1)(D), 29 U.S.C. 1162.(2)(D) and 1167.(3)(C).)
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B.
Medicare is Secondary to COBRA Coverage.--Medicare is secondary payer for benefits that a GHP:

1.
Is required to keep in effect under the COBRA continuation requirements, even after the individual becomes entitled to Medicare (i.e., the bankruptcy situation as described in subsection A); or 

2.
Voluntarily keeps in effect after the individual becomes entitled to Medicare on the basis of ESRD, even though not obligated to do so under the COBRA provisions.

230.7
Identification of Cases in Which Medicare May Be Secondary to GHPs.-Investigate cases in which information available to you (e.g., the beneficiary's Medicare card) indicates that the beneficiary is entitled to Medicare based on ESRD for 18 months or less at the time the services were rendered to ascertain whether the services were rendered during the 18 month period described in §§230.4 and 230.5. Determine whether the services were rendered in the 18 month period by checking your own records or, if the potential Medicare payment is $50 or more, by consulting with other providers or facilities.  When the beneficiary's Part A entitlement does not coincide with the Part A eligibility date, i.e., the individual deferred enrollment in Medicare, the 18-month period begins with the eligibility date.  In order to determine date of eligibility based on ESRD, it may be necessary to contact the beneficiary's physician to determine the date the individual started a regular course of dialysis or the date the individual received a kidney transplant (or entered a hospital to receive a transplant).  If the individual is in the 18 month period, ask the beneficiary if he/she is insured under any health insurance plan providing coverage through an employer or union.  If the response is yes, ask for the name and address of the plan and the beneficiary's identification number.

If the information you obtain does not indicate GHP coverage but Medicare was the secondary payer on a previous claim based on ESRD, verify the absence of GHP coverage by asking the beneficiary or the beneficiary's representative.  If you verify the absence of GHP coverage, annotate the bill to that effect (e.g., GHP coverage lapsed, benefits exhausted).  If the information you obtain indicates that GHP coverage exists, obtain the information cited above from the beneficiary or the beneficiary's representative.

230.8
Billing.--

A.
General.--If you determine, based on your development, that Medicare may be secondary to a GHP, you must bill the GHP for primary benefits.

B.
Billing Medicare for Primary Benefits.--Bill Medicare for primary  benefits only if:

o
The services were not rendered during a coordination period; 

o
The GHP denies a claim because the beneficiary is not entitled to any benefits under the plan (Medicare entitlement is not a basis for loss of plan benefits.);

o
Benefits under the plan are exhausted for the particular services;

o
The services are not covered by the GHP; or

o
The circumstances of §230.5.D apply.
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If you believe that a GHP is primary payer, ascertain whether primary GHP benefits are payable and, if so, bill the GHP for primary benefits. If a GHP has denied your claim for primary benefits, annotate item 94 (remarks) of the Medicare claim form with the reason for the denial of GHP primary benefits and enter occurrence code 24 (insurance denied) and the date of denial in items 28 through 32.  No attachment is needed.  However, do not bill Medicare if the reason for the GHP denial is that the GHP offers only secondary coverage of services covered by Medicare and the circumstances of §230.5.D do not apply. Medicare primary benefits may not be paid in this situation even if the GHP has only collected premiums for secondary rather than primary coverage.

C.
Billing Medicare for Secondary Benefits.--Medicare secondary payments may be made in accordance with §230.9 if:

o
A GHP payment for Medicare covered services is an amount which is:

-
Less than your charges; and

-
Less than the gross amount payable by Medicare (as defined in §230.9) in the absence of the GHP payment; and

· You do not accept and are not obligated to accept the plan payment as payment in full. 
Prepare the bill in accordance with §436.

There may be instances when Medicare is secondary payer to more than one primary insurer, e.g., an individual is covered under a GHP as well as a spouse's GHP or an automobile insurance policy. In such cases, the other primary payers customarily coordinate benefits.  If a portion of the Medicare gross amount payable remains unpaid after the other insurers have paid primary payments, a secondary Medicare payment may be made.

D.
Intermediary Recovery of Primary Benefits.--If primary Medicare benefits are paid to you and the intermediary learns that a GHP should have paid primary payments, the intermediary either recovers directly from the GHP or from you.  When recovering from you, the intermediary instructs you to file a claim with the GHP for primary benefits.  Upon receipt of the GHP payment, refund to Medicare the lesser of the amount Medicare paid or the amount received from the GHP.  After the intermediary instructs you to file a claim for primary benefits with a GHP, the intermediary follows up with you in 45 days to ascertain whether a claim has been filed and whether payment has been made by the GHP.  If you do not file a claim for primary benefits within 30 days after you have been instructed to do so, the intermediary recovers the Medicare primary payment from you except when the reason you do not file a claim with the GHP is because the beneficiary declines to sign the claim form.  In that case, the intermediary recovers the overpayment directly from the GHP.

Upon receipt of the GHP refund, submit an adjustment bill within 60 days  showing the revised Medicare liability.  When you receive a GHP refund, credit amounts paid by the GHP toward the deductible and coinsurance to the beneficiary's account or return to the beneficiary the amounts of the Medicare deductible and coinsurance already paid.  You may retain any excess GHP payment over the gross amount payable by Medicare.  (See §230.10.)
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If duplicate payment was or will be made to you, i.e., you received or expect to receive both primary GHP payments and primary Medicare benefits, the intermediary recovers from you the Medicare overpayment, which is the difference between the actual Medicare primary payment and the amount Medicare should pay as secondary payer.  If Medicare paid you and the GHP paid the beneficiary, the beneficiary is liable.

If the intermediary has not received an adjustment bill within 120 days of notifying you to file a claim with the GHP, the intermediary follows up to determine the status of the claim.  If the GHP has denied the claim for a reason the intermediary would find acceptable had the intermediary requested payment from the GHP directly, the recovery action may be cancelled.  If the GHP has denied the claim for any other reason or has not responded to your claim, the intermediary attempts to recover from the GHP. Advise the intermediary immediately if you receive payment from the GHP.

E.
Recovery When State Medicaid Agency Has Also Requested Refund.--If both Medicare and Medicaid have paid you benefits and you recover an amount from a GHP, you are obligated to refund the Medicare payment up to the full amount of the GHP payment before payment may be made to the State Medicaid agency.  Only after Medicare has recovered the full amount of its claim do you have the right to reimburse Medicaid or any other entity.

230.9
Amount of Secondary Medicare Payments When GHP Pays In Part for Visits and Services.--Medicare secondary payments may be made if the GHP pays for Medicare covered services (including outpatient services) under the following circumstances:

o
The payment amount is less than your charges;

o
The payment amount is less than the gross amount payable by Medicare, as defined below (without considering the effect of the Medicare deductible or coinsurance or the payment by the GHP); and

o
You do not accept and are not required to accept the insurance payment as payment in full.  

The Medicare secondary payment is the lower of:

o
The gross amount payable by Medicare minus the amount paid by the GHP for Medicare covered services;

o
The gross amount payable by Medicare minus any applicable Medicare deductible and coinsurance amount;

o
Your charges (or the amount you are obligated to accept as payment in full if that is less than the charges) minus the amount payable by the GHP; or

o
Your charges (or the amount you are obligated to accept as payment in full if that is less than the charges) minus the applicable Medicare deductible and coinsurance amounts.

Note:
The gross amount payable by Medicare is the current Medicare interim payment amount (as defined in §442) for services paid on a reasonable cost basis without considering the effect of the Medicare deductible and coinsurance or the payment by the GHP.

See §436 for detailed payment and billing instructions.
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230.10
GHP Pays in Full.--If a plan payment for Medicare covered services equals or exceeds your charges or the gross amount payable by Medicare for the services in the absence of plan coverage or if you accept or are obligated to accept the plan payment as payment in full, no Medicare payment is due. Any excess of the plan payment over the gross amount payable by Medicare is not subtracted from your Medicare payment.  When appropriate, submit a no payment bill in accordance with §436.

230.11
Effect of GHP Payments on Deductible and Coinsurance.--Expenses that would be credited to a beneficiary's Part B cash deductible if Medicare were the primary payer are credited to the deductible even if the expenses are reimbursed by a GHP.  This is true even if the GHP paid the entire bill and there is no Medicare benefit payable.  Also, GHP payments to a provider are applied to a beneficiary's Part B coinsurance.  However, GHP payments are credited to the deductible before being used to satisfy the coinsurance.  (See §436.)

230.12
Limitation on Right of Provider to Charge Beneficiary.--A provider that receives direct payment from the Medicare program may not charge a beneficiary or any other party (other than an insurer that is primary under §1862(b) of the Act) for Medicare covered services if the provider has been or may be paid by a plan an amount at least equal to any applicable Medicare deductible or coinsurance amount.  

EXAMPLE:
Services are furnished to a Medicare beneficiary. The covered charges are $120.  No part of the beneficiary's Part B deductible has been met previously.  A GHP pays $110 for the Medicare covered services. The current Medicare interim payment amount (without regard to Medicare deductible and coinsurance amounts) for these services at 90 percent of charges is $108.  Medicare makes no payment since the GHP payment was greater than Medicare's interim payment amount of $108.  The provider may not charge the beneficiary for the $10 difference between its charges and the GHP payment since the beneficiary's obligation ($104 for the Medicare deductible and coinsurance*) was met by the GHP payment.

*The coinsurance is calculated as follows:

$120 charges less $100 deductible = $20

$20 X 20% = $4 coinsurance

The beneficiary's obligation of $104 is met by the GHP payment of $110.

230.13
GHP Erroneously Pays Primary Benefits.--If you determine that a GHP has inappropriately paid primary benefits, bill Medicare as the primary payer and refund to the GHP the amount it paid less an amount equivalent to the Medicare deductible and coinsurance and charges for noncovered services.

230.14
Claimant's Right to Take Legal Action Against GHP.--Section 1862(b)(3) of the Act provides that any claimant (including a beneficiary, provider, physician, or supplier) has the right to take legal action against and to collect double damages from a GHP that fails to pay primary benefits for services covered by the GHP.

Rev. 1 
 2-37 

