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Governing Board
2200.
RESPONSIBILITIES OF THE BOARD

Each Peer Review Organization (PRO) must have a governing board that performs certain duties to assure the efficient and effective management of the organization.  Outline these duties in the proposal to perform review which you submit to HCFA prior to the award of the contract.  The duties detailed in your contract must conform with the minimal standards established by HCFA in the Request for Proposal and this manual.

HCFA does not mandate a specific process for selecting board members (e.g., endorsement from community organizations).  Thus, you have the flexibility to establish your own methodology for determining who will serve, how long they will serve, and what services they will perform as a member of your board.

2210.
HEALTH CARE AFFILIATE LIMITATIONS

Federal regulations require that PRO boards cannot be composed of a significant number of individuals with health care facility affiliations.  Regulations at 42 CFR 462.105 require that you not have more than 20 percent of the members of your governing body affiliated with a health care facility or association of health care facilities in any of the following capacities:

o
A governing member;

o
An officer;

o
A partner;

o
An owner of five percent or more; or

o
A managing employee.

NOTE:
The prohibition does not apply to a payer organization if HCFA determines that there is no other eligible organization available.

2220.
CONSUMER REPRESENTATIVE

Section 9353(b) of the Omnibus Budget Reconciliation Act of 1986 amended §1152 of the Social Security Act (the Act) to require you to have at least one consumer representative on your governing board.  As a member of the PRO governing board, the consumer representative must live in a State represented by the board.  Therefore, if the board is a single State board, the consumer representative must live in the State.  If, however, the board is a joint board of two or more States (in the case of multi-State PRO contracts), the consumer representative may live in any State represented by the board.

PROs must have a minimum of one consumer representative on each PRO governing board (regardless of the number of PRO areas governed by the board).  Therefore, a joint board of two or more States is required to have a minimum of one consumer representative on the joint board.  The consumer representative must meet the requirements listed below:

o
The consumer representative must be a Medicare beneficiary (fee-for-service or managed care, e.g., HMO or CMP); and
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o
The consumer representative must not be:  (1) a practicing or retired physician or (2) a governing board member, officer, partner, owner of more than 5 percent interest in a health care facility, or managing employee of a health care facility or association of health care facilities.
A nurse or other non-physician health care practitioner may serve as the consumer representative if he\she meets the other requirements.

PROs that have a fee-for-service and managed care contract must ensure that each Medicare beneficiary population is adequately represented in PRO matters.  Therefore, these PROs must have a minimum of one consumer representative from the beneficiary population that is not included on the board as a permanent member of at least one appropriate committee/group.  In the case of a joint board, there must be a managed care Medicare consumer representative from each PRO area (on the board or on a committee/group), since managed care plans differ from State to State.
Afford the consumer representative the same responsibilities as other non-physician board members. For example, if other non-physician board members participate in the sanction process and vote on sanction actions, then the consumer representative must be allowed to participate in the sanction process and to vote as well.  You must assure that Medicare beneficiaries have a voice in the Health Care Quality Improvement Program.  Representation on the board is one approach.

Create other positions on your board such as a health care ombudsman or a provider representative, as appropriate.

2230.
PROHIBITION AGAINST SANCTIONED BOARD MEMBERS

Organizations which have sanctioned individuals on their boards are excluded in almost all cases from obtaining contracts as PROs.  Section 1128 of the Act permits the Secretary to exclude sanctioned entities or entities controlled by sanctioned individuals when the person has a direct or indirect ownership interest or controls a 5 percent or more interest in the entity. Section 1128, when read in conjunction with §1124(a)(3) of the Act, excludes those entities having a sanctioned individual:

o
As an officer or director, if the entity is organized as a corporation; or

o
As a partner in the entity, if the entity is organized as a partnership.

Sanctioned entities or individuals include the following:

o
Those who, under the Medicare program or under a State health care program, have been:

-
Convicted of a criminal offense related to the delivery of a health care item or services;

-
Excluded from participation; or

-
Assessed a civil monetary penalty in regard to the abuse of the rules and procedures, under §1128.A;

o
Those convicted, under Federal or State law:

-
Of a criminal offense relating to neglect or abuse of patients in connection with the delivery of a health care item or service;
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-
Of a criminal offense relating to fraud, theft, embezzlement, breach of fiduciary responsibility, or other financial misconduct in connection with the delivery of a health care item or service or with respect to any act of omission in a program operated by or financed in whole or in part by any Federal, State or local government agency; or

-
In connection with the interference with or obstruction of any investigation into any criminal offense described above, and

o
Those convicted, under Federal or State law, of a criminal offense relating to the unlawful manufacture, distribution, prescription, or dispensing of a controlled substance.
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