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A292. Waiver of Liability for Hospitals Under PPS.--Existing instructions governing section 1879 waiver of liability procedures have been modified for claims from hospitals subject to the prospective payment system (PPS).  Under the changed procedures intermediaries will:

(1) Make an individual finding in each case (even where the hospital has a favorable waiver presumption), as to whether it is clear and obvious that the hospital should have known that the services it furnished were excluded from coverage (see §295); and

(2) Discontinue collecting denial statistics required by §294.1 and follow instead the procedures in §A292.B when determining a PPS hospital's denial rate for waiver of liability purposes.

A. Individual Case Findings.-- Under PPS, except for outlier cases, full Medicare payment is made for a hospital stay if the admission was medically necessary and appropriate. Therefore, section 1879 provisions come into play only if:  (1) the entire hospital stay from the day of admission is denied, or (2) a finding is made that a day outlier or a cost outlier is excluded from coverage by reason of sections 1862(a)(1) or (9).

As a result of the sharp reduction in the volume of claims subject to waiver of liability considerations, intermediaries or other medical reviews entities will individually review each such PPS denial and undertake the development needed to ascertain if the hospital knew, or should have known that the services furnished were excluded from coverage.  (See §295).  The intermediary, or other reviewing entity, will undertake the necessary development when the provider has a favorable waiver presumption.  When the provider does not have a favorable waiver presumption, the intermediary will hold the provider liable unless the provider submits evidence to show it could not reasonably have been expected to have known that the services were excluded in the particular case. Based upon its individual case findings, the intermediary will determine whether there are sufficient facts to support a rebuttal of the presumption and hold the hospital liable.
Following are examples of circumstances which would support a finding that the provider had knowledge that it furnished noncovered items or services and therefore should be held liable for an inappropriate admission or denied outlier:

(1)
HCFA, the intermediary or other reviewing entity had previously informed the provider that the items or services furnished the individual were not covered or that items or services similar or reasonably comparable thereto were not covered; or

(2)
The provider's utilization review committee, or the group or committee responsible for conducting the function of utilization review at the institution or the Medicare patient's attending physician informed the provider that such items or services were not covered or not required; or
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(3)
The provider furnishes patently unnecessary services:  services are inconsistent with accepted sound medical practices and are clearly not within the concept of reasonable and necessary services as defined by law or regulations.

Hospitals held liable under section 1879 will retain existing rights to appeal such determinations. (See §287.2.)

B.  Determining Denial Rate for PPS Hospitals After December 31, 1983.--
Beginning with the first calendar quarter in 1984, a PPS hospital's denial rate will be based on the number of Medicare admissions denied under section 1862(a)(1) or (9) exclusions (i.e.,  services not medically reasonable and necessary or constituting custodial care) compared to the number of Medicare admissions reviewed (not the total number of Medicare admissions).  This denial rate will be used to determine a PPS hospital's qualification for a favorable waiver of liability presumptive status beginning April 1 ,1984.

The PPS hospital's denial rate would be determined as follows:

Denial Rate    = 
# of admissions denied after medical review
# of admissions reviewed

Types of Admissions Reviewed:

1)
all admissions within 7 days of discharge from an acute care facility 
;

2)
all transfers to exempt distinct parts of acute hospitals;

3)
all transfers from a PPS hospital to any other PPS or non PPS hospital;

4)
a minimum of 10% of all other hospital admissions (including a 5% sample of admissions and a 5% sample of cases for DRG validation including all cases assigned to DRG 468);

5)
all outlier cases;

6)
admission Pattern Monitoring Level II reviews; and

7)
all other admissions reviewed for any reason (including admission for pacemakers).

Beginning April 1, 1984, if a PPS hospital's denial rate exceeds 2.5 percent of its admissions reviewed in a calendar quarter, it will not qualify for a favorable waiver of liability presumption for the following quarter.  However a minimum of 3 denials will be required in a calendar quarter before a PPS hospital loses its favorable waiver of liability presumptive status.

Note:  During the period from October 1, 1983, through March 31, 1984, a PPS hospital's waiver of liability presumptive status will be determined by the denial rate data collected for the hospital during the quarter ending September 30, 1983. (See §294.1.)
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