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3401.
REFUNDS.

In its agreement for participation, the provider has agreed not to charge any individual or other person (e.g., relatives, other insurance carriers, or welfare) for items and services covered by the Medicare program other than allowable charges, deductibles and coinsurance amounts.  The provider also agreed to make a refund (or other required disposition) of any moneys incor​rectly collected from the individual or other person.

Amounts incorrectly collected and not refunded represent improper charges for covered services under §1866(a)(1) of the Social Security Act, and a provider's retention of these moneys without making a refund (or other required disposi​tion) constitutes a violation of its provider agreement.

Moneys incorrectly collected means amounts in excess of allowable charges and deductible or coinsurance amounts, paid to a provider by an individual (or other person on his behalf) as payment for covered items and services for which the individual is entitled to have payment made under the program.

A majority of incorrect collections are made inadvertently and may involve a simple error by the provider in billing a beneficiary.  However, there are other situations where incorrect collections may be made, such as:

o
In a retroactive entitlement case (§3001), where the beneficiary (or other person) paid for covered services and later became entitled to have payment made for them under Medicare;

o
Where payment was initially denied and a subsequent finding is made (e.g., as the result of a reconsideration or hearing) that payment for all, or part of the services, may be made;

o
Where the beneficiary or other person has protested a direct charge by a provider; and

o
Where a claim for payment is submitted by a provider under the guarantee of payment provisions.  (See §3714.)

Institute adequate safeguards to assure that providers refund moneys incor​rectly collected.  In the situations described above (and others you recog​nize), ascertain on an individual case basis whether the provider has already received reimbursement for covered services from the individual or other person (e.g., relatives, other insurance carriers, or welfare) before making Medicare payment.  (See §3401.6.)  If the provider advises, in writing, that it has not been reimbursed for the covered services, payment can be made.  If the provider has been reimbursed in whole or in part, see §3401.1.
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Where the provider has overcollected deductible and coinsurance amounts for Part B services, make a direct refund to the beneficiary.

3401.1
Return or Other Disposition of Moneys Incorrectly Collected.--A provider in possession of any incorrect collection is required to refund or make final disposition of the money in accordance with applicable State law.  If refund or final disposition will be delayed for a prolonged period, it is required to set aside the money in a separate account until refund or final disposition is made.  Until the provider advises, in writing, that it has properly refunded or disposed of the money or, as necessary, set it aside, withhold an amount equal to such incorrect collection against amounts otherwise due the provider. However, in a guarantee of payment case, withhold the full amount due the provider for the guarantee period.

A.
Refund.--Refund is to be made to the beneficiary (or other person) from whom the provider collected the money.  If the provider cannot locate the beneficiary or other person after a reasonable effort, including an attempt at contact by mail at the last known address, check HCFA's records in an effort to learn the address.  If the individual to whom refund is to be made still cannot be located or has died, the provider is to make final disposition of the money in accordance with the law of the State in which the provider is situated.

B.
Moneys Set Aside.--In some situations refund or final disposition may be delayed for a prolonged period (e.g., where the beneficiary's whereabouts is being developed or where there is a delay in the appointment of a legal representative to dispose of the estate of a deceased individual).  When such a delay in making refund or final disposition is encountered, the provider is required to set the funds aside in a separate account identified by the name of the individual to whom the payment is due. These amounts are carried on the provider's records in this manner until the refund or final disposition.

3401.2
Time Limits Within Which Provider Must Dispose of Sums Incorrectly Collected.--Refund or final disposition in accordance with applicable State law of sums incorrectly collected should be accomplished as promptly as possible.  In any event, refund, final disposition, or as necessary, setting funds aside in a separate account should be accomplished within 60 days after the provider is notified that an incorrect collection was made.

In discharging your administrative functions, attempt through discussion with the provider to effect timely disposition of sums incorrectly collected.  Also maintain adequate controls to insure that refunds or final dispositions are made timely.

3401.3
Provider Agreement May Be Terminated.-- Advise the RO of any problems which may arise in establishing the existence of an incorrect collection and in disposing of it.  Where there is a continued or recurring failure to refund or otherwise dispose of incorrectly collected funds, HCFA may terminate the provider agreement.
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3401.4
Former Participating Providers.--Once a provider has become a partici​pat​ing provider, it remains responsible, notwithstanding the subsequent termi​nation of its participation, for the required refund or final disposition of any money incorrectly collected.  Incorrect collection situations involving former participating providers may occur as the result of a beneficiary's or other person's allegation of having paid for covered services, or as the result of a reconsideration, hearing, or judicial decision which entitles the benefi​ci​ary to have program payment made for services furnished by the former pro​vider.

A.
Former Participating Provider Cooperates.--Where the former partici​pating provider (or an authorized representative) is available and cooperative, complete any required claims development, establish the amount of any money incorrectly collected, and ensure that final disposition is made.  Pay any program payment due the provider on behalf of the beneficiary after disposition of any incorrect collections.

Reflect program payments released to a former provider as a live item under "Retroactive Adjustments" on the Monthly Intermediary Financial Report.  (See Part A, Part 1, §§1414ff.)  However, before making payment to a former provider which continues to have a financial obligation to the Medicare program, e.g., an unrecovered overpayment, undertake an appropriate recomputation and adjust the final cost settlement.

This includes advising the former provider, in writing, of any changes in the previously determined settlement and updating the overpayment case file.

B.
Former Participating Provider Does Not Cooperate.--Where the informa​tion shows, or alleges, that an incorrect collection was made and all rea​sonable efforts to locate and/or secure the cooperation of the former provider have been exhausted, document the case and refer it to the RO. (See § 3401.5.)  Once the case has been referred, notify the RO of any direct contact received from the former provider.  The RO will advise you of any subsequent actions to take.

Where the information available does not show, or allege, that an incorrect collection was made, record the circumstances in the former provider's final cost settlement (overpayment) records.  This may be a short memorandum.  Indi​cate the documentation, information, etc., necessary to resolve the issue.  Where a former provider contact is known, advise him/her of the action taken.  If the former provider subsequently cooperates (e.g., by claiming payment, sub​mitting requested information, advising whether it has made an incorrect col​lection), process the case as in subparagraph A.

3401.5
Documentation Guide List.--The following is a guide list for document​ing cases involving situations where the information shows, or alleges, that an incorrect collection was made and you have been unable to locate or secure the cooperation of a former provider.  (See §3401.3B.)  As available and appro​priate, the documentation forwarded to the RO should include:
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o
A copy of the beneficiary's or other person's allegation that he made payment to the former provider for covered services.

o
A copy of any reconsideration, hearing, or judicial decision  involved.

o
A copy of reports relating to consultative efforts with the former provider and copies of related correspondence.

o
A copy of all pertinent claims forms that were filed by the former provider for services furnished to the beneficiary during the period in question.  If the provider has not filed a claim, secure status information for the involved beneficiary.  (See § 3507.3, query code 5.)

o
A report on the final cost settlement status (e.g., underpaid, over​paid, any amounts due and used to reduce an overpayment).

o
Where you are unable to determine the amount of program payment due the provider (generally, where you have been unable to complete the necessary claims development), include a written opinion based on available medical records, billings, etc., as to the probability for having program payment made.  Attempt to secure any pertinent medical, billing, etc., information which would assist you in giving this opinion.  This includes, for example, any information which can be made available from your records or by contacting other pro​viders, including the successor-owner where the provider has undergone a change of ownership.

3401.6
Request for Information Required for the Development of Provider Refunds.--The means used to contact a provider in a refund situation (§3401.B) is discretionary, either by telephone or mail.  Inform the provider of the situation for which it may have made an incorrect collection and the actions it is required to take to fulfill its obligation. Follow the procedure explained below.

The Office of Management and Budget (OMB) has approved your requesting the following information from providers for the resolution of refund situations.  You may not routinely collect information other than that given on this list.  You may have forms printed requesting the provider to complete all applicable information on the list.  However, if you elect to do so, the form you produce must have the OMB approval number printed in the upper right-hand corner of the first page.  It should read:

Form Approved

OMB No. 0938-0383

The items of information that may be collected for refund situations are:

Whether an incorrect collection was made for the covered services furnished the beneficiary.
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If an incorrect collection was made:

o
The amount; and

o
The amount refunded, the name and address of the person or entity to whom it was paid, and the provider's explanation when it was made to a person or entity other than the one who paid the provider; or

o
The amount set aside in a separate account in the provider's records, the name on the account, and the reason for setting the money aside; or

o
The amount disposed of in accordance with applicable State law and the name and address of the person or entity to whom it was paid; or

o
Other disposition or explanation by the provider.

Signature and title of authorized provider representative and the date.

Limit the information collected for refund situations to these above items.  A distinction is drawn between information which is sought routinely and non-routinely.  The distinction is based upon a requirement in the Paperwork Reduction Act that OMB approval be obtained when the identical question is posed to ten or more members of the public in a given year.  Since the above items are OMB approved, you may ask for this information whenever necessary.  OMB approval is not required when information for a specific application is requested annually from fewer than ten members of the public.  You may use this exemption to seek additional information to resolve a refund situation on an exemption basis, i.e., the information requested is not sought on a routine basis.
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Workers' Compensation
3407.
GENERAL 

Payment under Medicare may not be made for any items and services if  payment has been made or can reasonably be expected to be made for them under a WC law or plan of the United States or a State.  If Medicare has paid for items or services which can be, or could have been, paid for under WC, the Medicare payment constitutes an overpayment.

This limitation also applies to the WC plans of the District of Columbia, American Samoa, Guam, Puerto Rico, and the Virgin Islands.

It also applies to the Federal WC plans provided under the Federal Employees' Compensation Act, the U.S. Longshoremen's and Harbor Workers' Compensation Act and its extensions, and the Federal Coal Mine Health and Safety Act of l969 as amended (the Federal Black Lung Program).  These programs provide WC protection for Federal civil service employees and certain other employees not covered, or not adequately covered, under State WC programs; e.g., coal miners totally disabled due to pneumoconiosis, maritime workers (with the exception of sea​men), employees of companies performing overseas contracts with the United States government, employees of American companies who are injured in an armed conflict, employees paid from non-appropriated Federal funds (such as employees of post exchanges), and offshore oil field workers.

The Federal Employers' Liability Act, which covers merchant seamen and employ​ees of interstate railroads, is not a WC law or plan for purposes of this pro​vision.  Similarly, some States have employers' liability acts.  These also are not considered WC acts for purposes of this provision.

All WC acts require that the employer furnish the employee with necessary medical and hospital services, medicines, transportation, apparatus, nursing care, and necessary restorative items and services.  However, in some States, there are limits to the amount of medical and hospital care provided. For specific information regarding the WC plan of a particular State or territory, contact the appropriate agency of the individual State or territory.

If payment for services cannot be made by WC because they were furnished by a source not authorized by WC, they can be paid for by Medicare.

The beneficiary is responsible for taking necessary action to obtain payment under WC where payment under that system can reasonably be expected (e.g., timely filing a claim, furnishing necessary information).  If failure to take proper and timely action results in a loss of WC benefits, Medicare benefits are not payable to the extent that payment could reasonably have been expected under WC.  
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3407.1
Definitions.--

A.
WC Law or Plan.--A WC law or plan is a government-supervised and employer-supported system for compensating employees for injury or disease suffered in connection with their employment, whether or not the injury was the fault of the employer.  Workers' compensation does not usually cover agricul​tural employees, interstate railroad employees, employees of small businesses, employees whose work is not in the course of the employer's business (e.g., domestics), casual employees, and self-employed people. All States provide compensation for at least some occupational diseases.

B.
WC Agency.--The term "workers' compensation agency" means any govern​mental entity that administers a Federal or State WC law.  This includes WC commissions, industrial commissions, industrial boards, WC insurance funds, WC courts and, in the case of Federal WC programs, the U.S. Department of Labor.

C.
WC Carrier.--The term "workers' compensation carrier" means any insur​ance carrier authorized to write WC insurance under the State or Federal law, the state compensation fund where the state administers the WC program, and the beneficiary's employer where the employer is self-insured.

D.
Lump Sum Commutation Settlement.--A settlement in which the beneficiary accepts a  lump sum payment as compensation for all future medical expenses and disability benefits related to the work injury or disease.

E.
Lump Sum Compromise Settlement.--A settlement which provides less in total compensation than the individual would have received if the claim had not been compromised.  This may occur when compensability is contested.

F.
HCFA's Claim.--Is the amount that is owed to the Medicare program.  This is the amount that was paid by Medicare, less any applicable procurement costs.  

3407.2
Effect of Payments Under a WC Plan.--

A.
General.--No Medicare payment may be made if WC has paid an amount which;

o
Equals or exceeds the gross amount payable by Medicare without regard to any deductible and coinsurance; 

o
Equals or exceeds the provider's charges for Medicare covered services; or 

o
The provider accepts or is required under the WC law to accept,  as payment in full.

B.
Deductibles.--Payments made under WC cannot be applied toward the Medicare deductible.  
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C.
Benefit Utilization.--In most instances, where an injury or illness is covered under a WC plan, that plan pays all hospital and medical expenses.  Where this is the case, the services are not counted against the individual's entitlement to 150 days of SNF services. 

However, if a Medicare secondary payment is made, benefit utilization is charged in accordance with §3679 C3 & H3.

3407.3
Secondary Medicare Payments.--

A.
General.--If WC pays for Medicare covered services (including outpa​tient services) an amount which is less than the provider's charges, and less than the gross amount payable by Medicare, as defined below (without consider​ing the effect of the

Medicare deductible or coinsurance or the payment by WC), and the provider does not accept and is not required, under the WC law, to accept the payment as pay​ment in full, Medicare secondary payments can be made.  

B.
Amount of Secondary Payments.--The Medicare secondary payment is the gross amount payable by Medicare minus the amount paid by WC for Medicare covered services, minus any applicable deductible or coinsurance amount.

The gross amount payable by Medicare is:

o
The current Medicare interim reimbursement amount (as defined in §3683) for providers reimbursed on a reasonable cost basis; 

o
The Medicare payment rate as defined in §3685, for providers reimbursed on a prospective payment basis; 

o
The composite rate for maintenance dialysis services; or 

o
The reasonable charge for separately billable items furnished by independent ESRD facilities.  (See §3644.1.)

C.
Charges Included Non-Work Related Items or Services.--If WC does not pay all of the charges because only a portion of the services is compensable, i.e., the patient received services for a condition which was not work related concurrently with services which were, secondary Medicare benefits may be paid in accordance with subparagraph B, to the extent that the services are not covered by any other source which is primary to Medicare.  (See §3679 for bil​ling procedures.)  A provider is permitted, under WC law, to charge an individ​ual or the individual's insurer for services which are not work related.
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3407.4
WC Cases Involving Liability Claims.--Most State laws provide that if an employee is injured at work due to the negligent act of a third party, the employee cannot receive payments from both WC and the third party for the injury.  Generally, WC benefits are paid while the third party claim is pending.  However, once a settlement of the third party claim is reached or an award made, WC may recover the benefits it paid from the third party settlement and may deny future claims for that injury up to the amount of the liability payment made to the individual.

If WC does not pay for services or recovers benefits it previously paid for services solely because a third party is liable, Medicare is not secondary under this provision, to the extent of the nonpayment or recovery by WC.  However, Medicare may be secondary under the liability insurance provision.  Consider these cases under §§3419ff.

3407.5
Possible Coverage of Work Related Services Under Automobile Medical or No Fault Insurance or EGHP.--Where services are covered in part by WC and also under automobile medical or no-fault insurance, WC pays first, the automobile medical or no-fault insurance pays second and Medicare is the residual payer.  (See §§3489ff.)  If the individual is covered by an EGHP, and is age 65 or over, or is under age 65 and entitled to Medicare solely because of ESRD, or is entitled as an active individual, including the member of the family of such individual, who is entitled to benefits on the basis of disability, the EGHP coverage may also be primary to Medicare.  (See §§3491ff., 3490ff.) See §3408.1B for provider billing where there is also coverage by another primary payer.

3407.6
Contested WC Claims.--

A.
General.--An employee may appeal the refusal of an employer to pay WC benefits, or an employer may appeal the award of benefits by the WC agency.  Appeals are generally heard by a hearing officer or judge of the agency, with further appeal to the WC agency or appeals board and to the courts.  Sometimes contested claims are settled by compromise with the approval of the WC agency.

In general, accept a decision by a State WC agency on a contested claim, or a compromise settlement which has been approved by a WC agency, as a basis for applying the WC limitation, except where the settlement did not make reasonable provision for payment under WC of all work-related medical expenses.  Thus, where an individual has been denied WC benefits for a particular illness or injury, allow claims for treatment of that condition, unless the decision or settlement is clearly inconsistent with the medical facts and applicable State law and has the effect of shifting to Medicare, liability for medical expenses which are the responsibility of the State WC program.  Where it is clear that an attempt was made to shift responsibility, deny the Medicare claim.  In your denial notice explain your conclusions in detail and state that the beneficiary may wish to request a reopening under the WC law.

4-48
Rev. 1458

02-90
SPECIAL PROVISIONS RELATED TO PAYMENT
3407.7

B.
Conditional Medicare Payment.--There is frequently a long delay between an injury and the decision by the State WC agency in cases where compensability is contested.  A denial of Medicare benefits pending the outcome of the final decision means that beneficiaries might use their own funds for expenses which are eventually borne by either WC or Medicare.  To avoid imposing a hardship pending a decision, conditional Medicare payments may be made.  They are con​ditioned upon reimbursement to the trust fund if it is determined that the services are covered by WC. 

3407.7
Lump Sum Compromise Settlement.--If a WC agency approves a lump sum set​tlement of a case where compensability is contested, the settlement is deemed to be a WC payment, even if the agreement stipulates that there is no WC liability.  (See §§3416 and 3417.)

If the beneficiary agrees to a compromise lump sum settlement, i.e., a set​tle​ment which provides less in total compensation than the individual would have received if the claim had not been compromised, and the settlement has given reasonable recognition to the income replacement objectives of the WC law, the settlement may be accepted as a basis for applying the WC limitation.

Medicare does not accept manipulation of any settlement proceedings intended to shift liability to the Medicare program.  Where such manipulation is appar​ent, deny payment.  

If the individual signed a final release of all rights under WC (which pre​cludes the possibility of further WC benefits) medical expenses incurred after the date of the final release are reimbursable under Medicare, insofar as they were not contemplated by, and incorporated into, the settlement.

Where the settlement specifies that a portion of the settlement is for future medical expenses, Medicare may not pay for those expenses until the beneficiary has submitted bills related to the injury or illness totaling the amount of the lump sum settlement allocated to medical treatment.

See §3416 for further discussion of lump sum settlements and examples of how this provision is applied.

Where the award does not identify the items of medical or hospital expense it is intended to cover, apply the amount allocated to medical and hospital expenses incurred up to the date of the award at the prevailing WC schedule in that jurisdiction in the following manner.

o
First to services covered by WC but not by Medicare.

o
Second to expenses covered by WC and by Part B (including any deducti​ble and coinsurance.)  

o
Third any remainder as payment for provider services.

Calculate the sum of the award deemed to be payment of medical and hospital expenses in accordance with §3416.2.
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3407.8
Lump Sum - Commutation of Future Benefits.--When a beneficiary accepts a lump-sum payment that represents a commutation of all future medical expenses and disability benefits, and the lump-sum amount is reasonable considering the future medical services that can be anticipated for the condition, Medicare does not pay for any items or services directly related to the injury or ill​ness for which the commutation lump sum is made, until the beneficiary presents medical bills related to the injury equal to the total amount of the lump sum settlement allocated to medical treatment.

3407.9
Right of Recovery.--All Medicare payments are conditioned on reimburse​ment to the appropriate trust fund, when notice or other information is re​ceived that payment with respect to the same items or services has also been made, or could be made, under a WC law or plan of the United States a State or a territory.

Section 1862(b)(1) as amended, expressly provides that:

o
The Government may recover directly from employers and WC carriers, Medicare benefits it paid for services that are reimbursable under WC.  The Government may recover from WC whether or not the beneficiary files a WC claim.

o
The Government may recover benefits it paid for services that are cov​ered under WC from any entity that has been paid by an employer or by a WC carrier. 

o
The Government is subrogated to the right of any entity to receive pay​ment from an employer or a WC carrier.  This means the substitution of one person or entity for another.  Under this provision, the Government is given whatever rights the beneficiary or any other entity had against the employer and the WC carrier to the extent that Medicare has made payments to, or on behalf, of the beneficiary.

o
The Government may join or intervene in any WC claim where the compen​sa​bility of the injury is at issue. 

3407.10
Private Right of Action.--Section 1862(b)(5)  provides that where an individual is awarded WC benefits but the WC carrier does not pay primary benefits, the Medicare beneficiary has a right to take legal action against the WC carrier and can collect double the amount that would have been payable had primary benefits been paid.  If such litigation is successful, the Medicare program can recover the amount paid by Medicare.

3407.11
Conflicting Claims by Medicare and Medicaid.--Under the law, (§1862(b)(1)), Medicare has the right to recover its benefits from WC before any other entity, including a State Medicaid agency that has been paid by WC.  Medicare's recovery rights where WC is the primary payer are higher than, and take precedence over, the rights of any other entity.  

If Medicare and Medicaid both have claims against WC, Medicare's right is higher than Medicaid's, notwithstanding the fact that Medicaid is the payer of last resort and, therefore, does not pay its benefits until after Medicare has paid.
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This superiority derives from the Medicare statute, which provides that where Medicare has made a conditional payment for services covered by a WC plan: 

o
HCFA may recover Medicare benefits directly from the employer or WC carrier;

o
HCFA is subrogated to the right of the Medicare beneficiary and the right of any other entity to payment under the WC plan; and 

o
HCFA may recover its payments from any entity that has been paid under WC.

Medicare's priority right of recovery from insurance plans that are primary to Medicare, does not violate the concept of Medicaid being payer of last resort.  Under §1862(b), Medicare's ultimate statutory authority is not to pay at all (with a concomitant right to recover any conditional benefits paid) where payment can reasonably be expected by a third party which is primary to Medicare.  Where WC pays promptly, Medicare makes no payment for any services covered by WC.  Delay of the WC payment does not change Medicare's obligation to pay the correct amount, if any, regardless of any Medicare payments condi​tionally made.  Thus, where WC pays the charges, or if it pays less, and the provider is obligated to accept that amount as payment in full, Medicare may not pay at all. Pro-rata or other sharing of recoveries with Medicaid would create a Medicare payment where none is authorized under the law or improperly increasing the amount of a Medicare secondary payment.

Moreover, the right of Medicaid agencies to recover their benefits derives from an assignment by their beneficiaries to the States of their rights to third party reimbursement.  Since the beneficiary can assign to the State a right no higher than his own, and since Medicare's statutory right is higher than the beneficiary's, Medicare's right is higher than that assigned to the State.  (See §3414.)

3407.12
Authorities for Agreeing to Compromise or Waive Medicare's Claim.--A beneficiary may offer to refund less than the full amount of Medicare's claim against a WC settlement.  You may accept such an offer either as:  a compromise under HCFA authority in the Federal Claims Collection Act (FCCA). 

HCFA may agree to compromise a claim for reimbursement from WC settlements under the FCCA, if: 

o
The individual does not have the present or prospective ability to pay the full amount of the claim within a reasonable period;

o
It would be difficult to prevail in the case before a court of law; or 
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o
The cost of collecting the claim is likely to be more than the amount collected. All claims in excess of $20,000 must be referred to the Department of Justice.

o
Send these cases to the RO. 

Waiver Authority Under §1870(c) of the Social Security Act.--Medicare claims (see §3407.1F for definition) that do not involve the FCCA could be considered for waiver based on "economic hardship" or "equity and good conscience." 

Send cases that could qualify on this basis to:

Health Care Financing Administration

Overpayment Section

P.O. Box 120

Baltimore, MD 21203
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3408.
PROVIDER HANDLING OF CASES INVOLVING WORK-RELATED CONDITIONS

3408.1
WC Has Paid or Is Expected to Pay.--

A.
General.--Where there is an indication that WC may pay for the services, the provider bills the WC carrier.  If WC pays for all of the services (whether at the provider's customary charge rate or at a special WC rate) the provider submits a no-payment bill (see §3624 and §3679B).  If WC pays only a portion of the charges, the provider bills Medicare as described in §3679C for providers reimbursed on a cost basis and §3685C for providers reimbursed on a prospective payment basis.

B.
Possible Coverage Also Under Auto Medical or No Fault Insurance or EGHP.--Where services are covered in part by WC and also under automobile medical or no-fault insurance, or there is primary coverage by an EGHP, Medicare is the residual payer only. (See §§3489ff., 3491ff., 3490ff. and 3492ff. respectively.)

Accordingly, whenever WC pays in part for provider services and the provider does not accept, and is not obligated to accept the payment as payment in full, the provider assures that a claim is submitted to any other insurer that is primary to Medicare.

If the services are related to an automobile accident, the provider ascertains whether its records show coverage under automobile medical or no-fault insur​ance.  Where the records do not show such coverage, it contacts the beneficiary to ascertain whether such coverage exists.  If there is coverage under automo​bile medical or no-fault insurance, the provider submits the unpaid portion of the bill to the automobile insurer and follows the instruction in §3489.3B.

If there is no coverage under automobile medical or no-fault insurance, but another insurer is shown on the bill, and there is indication of primary EGHP coverage under §§3490ff., 3491ff., or 3492ff., the provider bills the other insurer for the services not paid for by WC.  

If the services provided to the Medicare beneficiary are not related to an automobile accident (see §§3489ff.) and there is no indication of primary EGHP coverage under §§3490 or 3491, the provider bills Medicare for secondary payments.

Whenever you make secondary payments show the appropriate value code as defined in §3604 (Items 46 - 49).

3408.2
WC Denies Payment.--If the provider's WC claim is denied, the provider determines whether any other MSP provisions apply and bills accordingly.  If no other primary payers are available, the provider submits: 

o
a bill in accordance with the regular billing procedures indicating occurrence code 24 (insurance denied) and the date of denial in Items 28-32, and 

o
a supplementary statement calling attention to the fact that WC has denied payment or annotates Item 94, remarks, with the reason.

Rev. 1458
4-59 

3408.3
SPECIAL PROVISIONS RELATED TO PAYMENT
02-90

3408.3
Responsibility of Provider Where Benefits May Be Payable Under the Federal BL Program.--

A.
Identification of Cases.--Providers are to identify beneficiaries who may be entitled under the Federal BL Program.

B.
Situations in Which Provider Bills the Department of Labor.  (DOL).--Where it appears that a beneficiary may be entitled to receive medical benefits under the Federal BL Program administered by DOL, the provider bills DOL in the following situations:

1.
Diagnosis Is BL Related.--(See §3409.10 for DOL's Acceptable Dia​gno​sis List.) The provider bills all services to DOL, and includes its DOL assigned provider number on the billing form.

2.
Diagnosis Is Not BL Related.--

o
The bill is for an inpatient stay during which  some BL covered procedures were furnished.  See §3409.11. for a listing of such procedures and the circumstances under which they are covered by the BL program.  The provider bills all services to DOL.

o
The bill is for outpatient services which include one or more BL related procedures.  The provider bills DOL only for those procedures which are reimbursable under the BL program.  (See §3409.11.)

o
DOL Does Not Pay for All of the Services.--If a provider bills DOL, but DOL doesn't pay for the services in full, the provider bills Medicare as provided in §3679 attaching a copy of DOL's denial notice which gives the specific reason for nonpayment.  If a claim is denied because of the provider's failure to obtain a DOL provider number or to furnish documentation needed by DOL, payment may not be made under Medicare.

3408.4
Responsibility of Provider to Document Cases in Which There Is a Pos​si​bility of WC Coverage.--Information supplied by the provider is one of the means of alerting you to actual or potential WC coverage.  A condition is work-related if it resulted from an accident that occurred on the job or from an occupational disease.  The billing form is completed in accordance with §3679 when any of the following apply:

o
The physician or the patient states that the condition is work-related;

o
The condition, or serious aggravation thereof, resulted from an acci​dent which occurred in the course of the individual's employment, e.g., the patient fell from a scaffold while at work;

o
The diagnosis is one which is commonly associated with employment, e.g., pneumoconiosis (including silicosis, asbestosis, and "black lung" disease in the case of a coal miner); radiation sickness, anthrax, undulant fever; dermatitis due to contact with industrial compounds; and lead, arsenic, or mercury poisoning;
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o
The beneficiary previously received WC for the same condition;

o
There is indication that a WC claim is pending; or

o
There is other indication that the condition arose on the job.

Providers are expected to inquire of the beneficiary or representative at the time hospitalization is ordered or at admission, whether the condition is work-related.  When the patient or his physician indicates that the condition is work-related or there is other indication that it is work-related, the provider is required to ask the patient or his physician, wherever possible, whether WC is expected to pay.  (Generally, where hospital services are covered under a WC program, the services will be authorized in advance by the WC carrier or the employer.)

If the patient denies that WC benefits are payable for a condition which the provider believes may be covered by WC, a supplementary statement is attached to the billing form containing information about the circumstances of the accident and the reasons it is claimed that WC benefits are not payable.
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3409. CONTRACTOR IDENTIFICATION OF CLAIMS WITH POSSIBLE WC COVERAGE

3409.1
General.--Identify potential WC cases as well as initiate any investi​gation promptly since a delayed determination that WC payment can reasonably be expected, coupled with failure by the patient to file under that system, may result in delay or even loss of benefits under both WC and Medicare.  Where the supplementary information submitted by the provider in accordance with §3408.4 clearly indicates, under the guidelines in §3409.3, that the services are not covered under WC, pay Medicare benefits without further investigation.  How​ever, where it appears that the services may be compensable, ascertain the extent to which payment under WC can reasonably be expected.

3409.2
Sources of Information--The primary sources indicating that WC coverage may be involved are the beneficiary, the provider, the physician, or the employer.  When information from these initial sources indicates that further information is needed, contact the employer's compensation carrier or the State WC agency.  (Although in most jurisdictions the WC program is administered by a State Commission or board, there often is no central record of WC cases until a hearing is requested or some action taken to docket a proceeding.) It may be necessary to obtain copies of decisions made by the WC agency, or settlements it approved. 

A.
Trailer Code and Automatic Notice Procedure.--When a beneficiary has received WC payments on a prior claim, HCFA generates a Y Trailer containing Code E in response to your query. If the beneficiary had a prior claim paid under the Federal BL Program, you receive a Y Trailer containing Code H response to your query.  When the Master HI indicates that the beneficiary has WC coverage, HCFA generates a Y Trailer, Code 1 in response to your query and a Y trailer Code 2 when it indicates that the beneficiary is entitled to Federal BL benefits.  (See §§3512.8 and 3535.1 for an explanation of these Trailer Codes.) A Part B automatic notice, with a disposition code 36, is sent to all intermediaries of record when a beneficiary for whom an outpatient bill had previously been received becomes entitled to WC.  (See §3535.)

B.
Data Exchange from WC Agencies.--Transfers of information on claimants for WC benefits, who also may be Medicare beneficiaries, have been negotiated with many State WC agencies.  Information from such data transfers provide a valuable source for identifying beneficiaries who may be entitled to WC bene​fits.  If you are not receiving information either directly from the State agency or from the lead contractor contact your RO to determine the possibility of such a data transfer in your State.  Use the MSP Regional Data Exchange as a source of WC coverage information.  (See §3696.)

3409.3
Investigation and Evaluation Guides.--The following are  general guide​lines for investigating and evaluating the likelihood of WC coverage when  the condition appears to be work-related, but the beneficiary has not filed a claim for WC benefits.  If the investigation indicates that WC benefits could be paid for the services, deny benefits and notify the beneficiary that Medicare bene​fits are not payable for services covered under WC.  Advise the beneficiary to file for WC if he has not, and that in the event a WC claim is filed and denied, the Medicare claim may be reopened. Further advise the beneficiary that if the reason for denial of WC benefits is due to the beneficiary's failure to timely file a claim, Medicare payment will not be made.  Document your determination.
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A.
Beneficiary States He Does Not Wish to Report the Condition to His Employer.--Deny benefits.

B.
Beneficiary States He Is In Noncovered Employment.--Accept benefici​ary's statement in the absence of any reason to doubt its accuracy.  (See §3407.1A for categories of employees not generally covered under WC.)

C.
Beneficiary States Employer or Carrier Denies Condition Is Work-Related or States He Has Exhausted His WC Benefits.--Obtain confirmation of the bene​ficiary's statement from the employer, the WC carrier, or the State WC agency.  If you obtain confirmation, pay the claim.

D.
Beneficiary States Condition Did Not Arise While Performing His Job Duties.--If a beneficiary states that the injury or illness occurred while engaged in an activity not related to the job, e.g., while on a personal errand or outside of working hours, obtain an explanation as to how the injury or ill​ness occurred, and why the injury or illness is not covered under WC. Accept the beneficiary's statement in the absence of reasonable doubt as to its accuracy.

3409.4
Action Where Facts Indicate Reasonable Likelihood of WC Coverage (Other Than Federal BL Benefits).--Where the information obtained under §§3409, 3512.8, and 3535.1 indicates that there is a reasonable likelihood that ser​vices for which Medicare benefits have been claimed can be paid by a WC plan other than the Federal BL program, deny the Medicare claim.  In your notice to the provider and beneficiary:

o
State that the services are not covered under Medicare because the law prohibits payment for services which are reimbursable under a WC law or plan;

o
Advise the provider to submit a claim to the beneficiary's WC carrier (or employer if the employer is self-insured) and;

o
Inform the provider that if the WC carrier does not pay for all of the services to resubmit the claim for further consideration with a copy of any notification received from the WC carrier explaining why the services are not fully reimbursable.

3409.5
Action Where Facts Indicate Medical Benefits May Be Payable By DOL Under Federal BL Program.--If you learn  that the beneficiary is entitled to receive medical benefits from the Department of Labor (DOL) under the Federal BL Program, deny the bill in the following situations:

o
It is for inpatient services and the diagnosis shown (obtain one if not shown) is a condition attributable to pneumoconiosis (see the respiratory related conditions listed in §3409.10 ), and there is no indication that the claim has been considered by DOL.  If DOL has considered the claim and denied some, or all, of the services forreasons other than lack of a DOL provider number or insufficient documentation (DOL's notice must give the specific reason for the denial), process the unpaid charges per §§3679ff. or 3685.

4-68
Rev. 1458

03-97
SPECIAL PROVISIONS RELATED TO PAYMENT
3409.9

o
It is for inpatient services and includes a medical procedure which is covered under the BL program (see § 3409.11 for a list of such procedures and the circumstances under which they are covered under the BL program).

o
It is for outpatient services and the diagnosis and all services are BL  related regardless of whether the condition is acute or chronic.  (See §§3409.10 and 3409.11. Disregard the category codes which apply only to inpatients.)
3409.6
Special DOL Coverage Rules.--DOL pays for certain ancillary items and services and for specific drugs relating to the treatment of pneumoconiosis (black lung disease) when a beneficiary is in an SNF.  However, it does not make any reimbursement for room and board charges in SNFs. In some instances, DOL covers certain items and services under limited conditions only.  In such cases, a Certificate of Medical Necessity (CMN) is required.  This DOL form (CM-893) is completed by the prescribing physician and must be approved by DOL before it reimburses for any services or items.  Approvals may be given for a specific time only.  It is not necessary to submit a copy of the CMN with each bill during the approved period.

A CMN is also required for the payment by DOL for home health services.  Such services are reimbursed by DOL when a beneficiary returns home following hos​pital​ization for an acute pulmonary condition and the physician prescribes follow-up care in the home, or the beneficiary is home bound due to his/her pul​monary condition and require physician-prescribed home care.  Additionally, CMNs are required for pulmonary rehabilitation.

If the CMN is rejected by DOL, the items or services can be billed to Medicare with a copy of the DOL denial attached.  However, if the individual's condition changes and test results confirm this, submit a new CMN to DOL for review.  Any items or services billed to DOL are not to be billed to the Medicare program unless a denial has been received from DOL.

3409.7
Medicare Payment.--If the bill is for outpatient services, Medicare may pay for any service that is not related to BL (e.g., treatment of diabetes, fracture).  Deny any bill for the coverage of services or drugs needed to treat the BL conditions.  (See §3679 F for billing procedures.)

3409.8
Questionable Cases.--If there is a question regarding whether a proce​dure is related to BL develop the issue with the provider.

3409.9
Federal BL Program Address.--When you deny benefits because all or part of the services are reimbursable under the BL program, advise the provider to submit a claim to:

Federal Black Lung Program

P. O. Box 828

Lanham-Seabrook, MD 20703-0828

Section 3722.4, MISC-15 is the applicable standard denial paragraph.  Advise the provider that if DOL does not pay for all services, to resubmit the claim with a copy of DOL's explanation of its payment.
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In a few cases involving beneficiaries entitled to BL benefits, the coal mine operator rather than DOL is responsible for the medical treatment.  There is no Y-trailer code or disposition code 36.  Handle these claims under §3409.4. Advise the provider to submit the claim to the coal mine operator or its WC carrier.  

3409.10
DOL's Acceptable Diagnosis List.--The following is DOL's "Acceptable Diagnosis List" (ADL).  DOL will pay for an inpatient stay only if the primary diagnosis (the diagnosis that precipitated the inpatient care) is one of the acute conditions.  (Black lung pneumoconiosis, chronic obstructive pulmonary disease (COPD) are not acute conditions.) A diagnosis coded "A" is acceptable to DOL as a primary admitting diagnosis for inpatient services or emergency room care. A diagnosis coded "B" is acceptable for such services only when concurrent diagnoses or the discharge diagnoses/summary indicate pulmonary disease as the primary acute condition.

DOL'S ACCEPTABLE DIAGNOSIS LIST (ADL)
CODE


CATEGORY
DISEASE/CONDITION
ICD-9-CM

5130


(A)

Abscess:  Lung and Mediastinum

2762


(B)

Acidosis - respiratory (only when due to pulmonary

disease)

2763


(B)

Alkalosis - respiratory (only when due to pulmonary

disease)

5163


(B)

Alveolocapillary block - pulmonary

4171


(B)

Aneurysm - pulmonary circulation

500



(B)

Anthracosilicosis

500



(B)

Anthracosis

5180


(A)

Atelectasis

0310


(A)

Bacterial disease, pulmonary infection by

mycobacterium

4820


(A)

Bacterial pneumonia

thru

4829
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DOL'S ACCEPTABLE DIAGNOSIS LIST (ADL) (CONT.)
CODE
CATEGORY

DISEASE/CONDITION
ICD-9-CM

1160


(A)

Blastomycosis (pulmonary ONLY)

4939


(B)

Bronchial asthma

494



(B)

Bronchiectasis

4661


(A)

Bronchiolitis acute

4660


(A)

Bronchitis - acute

2312


(A)

Cancer Bronchus and Lung

7991


(A)

Cardio-respiratory failure unless associated with M.I. (Myocardial infarct) or renal failure

7865


(B)

Chest Pain (excludes angina)

7931


(A)

Coin lesion (lung)

4280


(A)

Congestive heart failure - secondary to pulmonary disease - that is with: pulmonary hypertension, polycythemia or cor pulmonale.  EXCLUDED is CHF when associated with: valvular heart disease, ischemic heart disease such as ASCD, ASHD, ASCVD, MI (myocardial infarct) or angina.  CHF is not covered when associated with renal failure.

496



(A)

COPD (chronic obstructive pulmonary disease) Acute exacerbation

4150
(A)

Cor pulmonale -acute pulmonary heart disease

483 
(A)

Eaton agent - pneumonia

4280
(B)

Edema - pulmonary - CHF

4281

4289
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DOL'S ACCEPTABLE DIAGNOSIS LIST (ADL) (CONT.)
CODE
CATEGORY

DISEASE/CONDITION
ICD-9-CM

4151
(B)

Embolism - pulmonary, covered if associated with polycythemia not covered if post-operative other than lung surgery.

5100
(A)

Empyema

thru

5109

4920
(B)

Emphysema - chronic

4170
(B)

Fistula - pulmonary circulation

487
(A)

FLU (Influenza)

0391
(A)

Fungus - pulmonary infection

7863
(A)

Hemoptysis

11505
(A)

Histoplasmosis, pneumonia

487
(A)

Influenza

7866
(A)

Mass in lung

0310
(A)

Mycobacterium - pulmonary

1622
(A)

Neoplasm - malignant, lung or bronchus

thru

1629

78652
(B)

Painful respiration

5110
(A)

Pleurisy

thru

5119
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DOL'S ACCEPTABLE DIAGNOSIS LIST (ADL)(Cont.)
CODE
CATEGORY
DISEASE/CONDITION
ICD-9-CM

481
(A)

Pneumococcal pneumonia

4661
(A)

Pneumonia  - capillary

483 
(A)

Pneumonia - Eaton agent, Mycoplasma PPLO

4820
(A)

Pneumonia - other bacteria

thru

4829

4840
(A)

Pneumonia - other disease/other organisms

4860

481 
(A)

Pneumonia - Pneumococcal

4809
(A)

Pneumonia - viral

5120
(A)

Pneumothorax, non traumatic

483 
(A)

PPLO - pneumonia

7931
(A)

Shadow chest x-ray, abnormal

7861
(B)

Stridor

7850
(B)

Tachycardia - unspecified (acceptable when no non-

covered conditions are listed)

78609
(B)

Tachypnea, abnormal breathing

0119
(A)

Tuberculosis

4809
(A)

Viral pneumonia

3409.11
DOL's Approved Procedure List.--This letter code list assists in iden​tifying the type of service that DOL reimburses.  The letters represent the fol​low​ing categories:

CODE A

A major procedure always covered under BL treatment benefits when per​formed in conjunction with a condition listed on the ADL.
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CODE B

A major procedure covered under the program only when performed for a condition 


on the ADL.

CODE C

A routine procedure always covered under BL treatment benefits when performed in conjunction with a condition on the ADL.

CODE D

A routine procedure covered only when performed for a condition on the ADL or 


considered as concomitant care when treating a patient for an ADL condition as an 


inpatient.


DOL'S APPROVED PROCEDURE LIST

CATEGORY



SURGERY
B




Tracheostomy-incision (only when secondary to pulmonary disease)

B




Tracheostomy-with skin flaps (only when secondary to pulmonary disease)

B




Tracheal puncture for aspiration of mucus

B




Tracheostomy through established incision

B




Thoracentesis

B




Thoracostomy - Tube procedure, pneumothorax, hemo​thorax

B




Thoracostomy - for empyema with rib resection, open flap drainage

B




Thoracotomy

B




Pleural scarification for repeat pneumothorax

B




Decortication - pulmonary

B




Pleurectomy

B




Decortication and parietal pleurectomy

B




Biopsy pleura

A




Biopsy - Lung

B




Pneumocentesis

A




Pneumonectomy

A




Lobectomy
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DOL'S APPROVED PROCEDURE LIST (Cont.)
A




Wedge resection of lung

B




Resection of lung with resection of chest wall

CATEGORY



SURGERY
B




Extra pleural enucleation of empyema

B




Extra pleural enucleation of empyema with lobectomy

B




Thoracostomy exploratory

B




Thoracostomy with biopsy

B




Repair closure of chest wall following open flap drainage for empyema

B




Repair open closure of major bronchial fistula

B




Thoracoplasty

B




Thoracoplasty with closure of broncopleural fistula

B




Exploration for post operative hemorrhage or thrombosis (Sec. to pul. dis. only)

B




Arterial puncture-Withdrawal of blood for diagnosis

A




Mediastinoscopy with or without biopsy


RADIOLOGY-DIAGNOSTIC
D




Radiologic exam of chest including fluoroscopy

D




Fluoroscopic localization of needle biopsy of intrathorasic lesion

D




Fluoroscopic localization of transbronchial biopsy

D




Bronchography - supervision and interpretation

D




Bronchography - complete

D




Tomography, computerized - thorax

RADIOLOGY (NUCLEAR MEDICINE)

D




Pulmonary perfusion imaging (particulate gaseous),

Pulmonary ventilation imaging (aerosol, gaseous)
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CATEGORY
RADIOLOGY - RADIOTHERAPY
PATHOLOGY AND LABORATORY
(Multichannel tests - automated)

D



SMA: Clinical chemistry tests - various combinations (Diagnosis must justify)


URINALYSIS
D



Urinalysis - routine


CHEMISTRY AND TOXICOLOGY
D



Aminophylline

D



Chlorides - blood

D



Dicumarol

D



Digitoxin - blood (digitalis)

D



Fibrinogen - quantitative

C



Blood gases - oxygen saturation, pO2, pCO2,pH

D



Glucose, urine

D



Glutamate dehydrogenase, blood

D



Hemoglobin, electrophoresis

D



Hydroxyindolacetic acid, 5-(HIAA), urine

D



Iron, serum

D



Iron binding capacity, serum

D



LDH (lactic dehydrogenase); blood

D



Osmolality; blood

D



Phosphorus (phosphate); blood

D



Potassium; blood

D



Procainamide

D



Protein, total serum

D



Quinidine, blood

D



Serotonin, blood

D



Sodium blood

D



Sulfonamide, blood

D



Theophylline, blood or saliva

D



SGOT (Transaminase, glutamic oxaloacetic blood

D



SGPT (Transaminase, glutamic pyruvic); blood

D



BUN (Blood urea nitrogen)

D



Vitamin K

D



Warfarin

D



Volume, blood - total plasma, total blood cell volume
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DOL'S APPROVED PROCEDURE LIST (Cont.)
CATEGORY
IMMUNOLOGY
(Includes serology, immunohematology, blood bank)

D



Antibody, qualitative, quantitative titer not otherwise spec.

D



Drug sensitization, identification (e.g., penicillin)

(Antihuman globulin)

D



Antitrypsin, alpha-1 determination

D



Blood cross-match, compete standard technique, includes typing and antibody screening of recipient and donor

D



Blood unit for direct transfusion

D



Complement fixation tests

D



Fibrinogen unit

D



Fluorescent antibody, screen titer

D



Hemagglutination inhibition tests (HAI)

D



Hemolysins and agglutins, auto, screen

D



Immunoelectrophoresis; serum

D



Neutralization test, viral

D



Precipitin determination, gel diffusion (alveolitis cond.)

D



Prothrombin complex

D



Skin test; blastomycosis

D



Skin test; histoplasmosis

D



Skin; psittacosis

C



Skin tests; tuberculosis, patch, intradermal, tine

D



Streptokinase, antibody

D



Tissue culture - typing


MICROBIOLOGY
(Includes bacteriology, mycology, parasitology, virology)

D



Concentration (e.g., tubercle bacillus)

D



Culture - bacterial, aerobic, throat or nose (may include anaerobic screen) identification

D



Culture - bacterial anaerobic - (Acceptable only when from lung)

D



Culture - single organism screening (acceptable only when respiratory)

D



Culture - fungi (Acceptable only when from lung) Identification

D



Culture - myoplasma (acceptable only when from lung)

D



Culture, tubercle or other acid-fast bacilli (Acceptable only when from lung)

D



Culture, typing; fluorescent, gas liquid chromatography, phage method, serology method, precipitin method, other special (acceptable only when applicable to respiratory disease specimen)
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DOL'S APPROVED PROCEDURE LIST (Cont.)
CATEGORY
D


Sensitivity studies; antibiotic tubercle bacillus (TB, AFB)

D


Endotoxin - animal inoculation

D


Endotoxin, chemical analysis

D


Endotoxin - hemogenization, tissue, for culture

D


Sensitivity studies - antibiotic

D


Sensitivity studies - tubercle bacillus (TB, AFB) each drug

D


Smear - primary source, with interpretation; routine stain, for bacteria, fungi; or cell types

D


Smear - special stain for inclusion bodies (parasites not 





included)

D


Smear - fluorescent and /or acid fast stain for bacteria, 





fungi, or cell types

D


Wet mount with simple stain and interpretation for bacteria, 




fungi (parastites not included)

D


Virus, inoculation - embryonated eggs, tissue culture or small 




animal - observation, etc.

D


Vaccine, autogenous


CYTOPATHOLOGY
D


Cytopathology - fluids, washing or brushings (not cervical or 




vaginal)

D


Cytopathology - other sources (e.g. sputum)


SURGICAL PATHOLOGY
D


Surgical pathology - gross and microscopic diagnostic

D


Special stains

D


Interpretation, review and consultation on slides and record 




material

D


Consultation during surgery

D


Immunofluorescent study

D


Electron microscopy - diagnostic, scanning

D


Whole organ sections


MISCELLANEOUS
D


BMR

D


Roll-up codes - These codes include sundry combinations of the following test/ procedures: CBC, urinalysis, serology, blood typing, Rh grouping, cell count (body fluids), CSF 


D


Occult blood (not feces)

D


Sputum, obtaining specimen-aerosol induced
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DOL'S APPROVED PROCEDURE LIST (Cont.)

CATEGORY

HOSPITAL MEDICAL SERVICES
D



Inpatient hospital services by physician-examination, 





diagnosis, treatment, hospital records (ONLY when diagnosis 




is pulmonary disease.)

Physician's services in the emergency room.  (Only when 




primary diagnosis is pulmonary - on the ADL list).


MEDICINE
D



Electrocardigram, (EKG,ECG)

Cardiopulmonary resuscitation (Only when condition due to 




pulmonary disease)

C



Spirometry - Total and timed vital capacity, flow rate and 




maximal voluntary ventilation

C



Pulmonary evaluations - specific tests (Must be justified 




by diagnosis that requires detailed results)

C



Non-pressurized inhalation theraphy

C



IPPB treatment, air or oxygen (as an inpatient only)

D



CPAP - (Continuous positive airway pressure ventilation)

D



CNP - (Continuous negative pressure ventilation)

C



Aerosal or vapor inhalation therapy for sputum mobilization

C



Percussion, cupping, vibration (Manipulation of chest wall)

C



Arterial Blood Gas study - rest

C



ABG - Rest and exercise (including cannulization)

C



02 administration, IPPB, exercise - three or more (IPPB ONLY 




AS AN INPATIENT) 


ANESTHESIA -SPECIAL QUALIFYING  CIRCUMSTANCES


(must be for item on APL)

D



Anesthesia for patient - over 70

D



Anesthesia for patient with an incapacitating systemic 





disease
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SPECIAL SERVICES
D



Prolonged physician's services (e.g., operative standby, 




monitoring blood gases during surgery, etc.)

D



Critical Care - including diagnostic and therapeutic (ONLY 




FOR PRIMARY LUNG CONDTION - NOT TRAUMA)

NOTE:

DOL WILL REIMBURSE FOR A CONSULTATION BY A PULMONARY 



SPECIALIST EVEN THOUGH A PRIMARY REASON FOR INPATIENT 



CONFINEMENT IS NOT ON THE ADL

3410.

REQUESTS THAT MEDICARE ACCEPT LESS THAN ITS CLAIM

If there is a request that Medicare accept less than the full amount of its claim (see §34704.1F for definition) and less than the full amount of the WC settlement in for the party that legally Medicare has the right to recover its full claim up to the full amount of the settlement.  However, a request for such a reduction will be reviewed if it is in writing and specifies the reason(s) why, and to what extent, the Medicare claim should be reduced.

In addition to the right of direct recovery, §1862(b)(1) of the Act gives the Medicare program the right of subrogation for any amounts payable to the program under the MSP provisions.  The federal Claims Collection Act of 1966 (FCCA), as amended by the Debt Collection Act of 1982 and §1870(c) of the Social Security Act give HCFA the right to settle claims for reimbursement.

3410.1

Notification of Other Intermediaries or Part B Carriers.--When investigating the possibility of payment under WC for items or services for which Medicare benefits are  claimed, promptly inform any other carriers or intermediaries concerned with the claim.  Coordinate your investigation and determination regarding WC coverage with the other carriers or intermediaries for consistency in the determination concerning the same injury or illness.

3411.

MEDICARE MADE PARTY TO WC HEARING

If a WC agency has suggested that Medicare be represented at a WC hearing or has named Medicare as a party to a WC claim, or if the government's claim is otherwise in question at a hearing, the lead contractor represents Medicare.  In addition, if it feels it would be beneficial to the recovery, its attorney can attend a Wc hearing at the request of the plaintiff's attorney as long as under the applicable State law the hearing is not considered litigation.

However, if the hearing is conducted by a court, whether at the initial or the appellate lever ( in some States the WC program is administered by a court), consult with the RO as to what action to take.  The RO will advise you whether to refer the case to it or if you will represent the program at the hearing.  If the case is referred, include pertinent Medicare claims information.
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3412.
TIME LIMIT FOR FILING WC CLAIM HAS EXPIRED

Most WC plans have time limits within which the employee must notify the employer that he has suffered a work-related injury or illness and file a claim.  If it appears that WC benefits could have been paid for items or services for which benefits have been paid under Medicare, but the time limit for filing a WC claim has expired, refer the case with all pertinent documentation relating to the WC issue to HCFA. (See §3417.2.)

Annotate Item l3 (Remarks) of the Form HCFA-2382 (Intermediary Transmittal of Uncollected Medicare Overpayments) as follows:  "Workers' Compensation Case--Referred for Waiver Consideration §34l2 of the Part A Intermediary Manual."  Include in this item the following information:

 o
A full explanation of the basis for your determination that WC benefits could have been paid for the items or services and that the time period for filing a WC claim has expired, and

 o
The reasons for the beneficiary's delay in filing a WC claim.

3413.
BENEFICIARY ACCEPTED COMPROMISE LUMP-SUM SETTLEMENT OF

WC CLAIM

If you learn that a beneficiary has accepted an award as a compromise settlement, reopen the prior allowance and determine the amount of overpayment.  (See §§3407.7, 3407.8 and 3417.) Recover any Medicare payments made for items or services determined to have also been paid for by the lump-sum settlement from the beneficiary.  (See §§3711ff.)
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3414.
ACTIONS WHERE MEDICAID ALSO HAS REQUESTED REFUND

If Medicare and Medicaid have paid for services, and the amount available under a WC plan is not sufficient to satisfy the claims of both programs for reimbursement, notify the WC carrier that Medicare must be reimbursed the full amount of its claim before any other entity, including a State Medicaid agency, may be paid.

Where a beneficiary, provider or supplier receives payment from a WC carrier for services which have been paid by Medicare and Medicaid, and the amount paid by the WC carrier is less than the combined amounts paid by Medicare and Medicaid, inform the beneficiary, provider or supplier to refund the Medicare payment up to the full amount of the WC payment, despite a conflicting claim by a State Medicaid agency.  Only after Medicare has recovered the full amount of its claim does the beneficiary, provider or supplier have the right to reimburse Medicaid or another entity.

If a WC carrier has reimbursed a State Medicaid agency, or if a beneficiary, after receiving a WC settlement, has reimbursed a State Medicaid agency, request the beneficiary that was paid by the WC carrier to reimburse Medicare from the remainder of the settlement.  If the remainder is insufficient to reimburse Medicare in full, ask the State agency to reimburse Medicare up to the full amount the agency received.  Explain the legal basis for Medicare's right to recover in accordance with §3407.11.  If the State refuses to reimburse Medicare in full, refer the case to the RO.  The RO's recovery actions may include offset of Medicare's claim against any Federal Financial Participation funds otherwise due.  

3415.
CONDITIONAL MEDICARE PAYMENTS

A.
Conditional Medicare Payments.--Conditional Medicare benefits may be paid while a WC claim is being contested.  There frequently is a long delay between the occurrence of an injury or illness and the decision by the State WC agency.  A denial of Medicare benefits pending the outcome of the appeal would mean that individuals might be required to advance their own funds to pay for expenses which will eventually be borne by either Medicare or by WC. Conditional Medicare payments may be made pending a final decision on the WC claim.

NOTE:
If the injury resulted from an automobile accident, and/or there is an indication of primary coverage under an EGHP, the provider bills the automobile medical or no-fault insurer and/or EGHP as appropriate, in accordance with  §§3489ff, 3490ff, or 3491ff.  Before requesting conditional Medicare payments.  (See §§3407.5 and 3408.1.B.)

B.
Action Subsequent to Conditional Payment.--Contact the WC carrier at least every 4 months (send a copy to the beneficiary's attorney) to ascertain the status of any claim on which conditional payments have been made.  If the carrier is not cooperative, contact the attorney instead.
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3416.
EFFECT OF LUMP-SUM COMPROMISE SETTLEMENT

Negotiated compromise settlements of WC claims, by their very nature, provide less than full benefits for both income replacement and medical expenses.  See §3407.7 for Medicare policy dealing with lump sum settlements.

In general, medical expenses incurred after the date of the final release of a lump sum compromise settlement are reimbursed under Medicare; however, if the settlement agreement allocates certain amounts for future medical expenses, Medicare does not pay for those services until the beneficiary presents medical bills related to the injury totaling the amount of the lump sum settlement allocated to medical treatment.  If the lump-sum settlement includes payment for future services, to prevent erroneous payments, retain a copy of the lump-sum agreement and flag any new claims for the condition for which the beneficiary received the lump-sum payment.  Whenever you are informed of any lump-sum agreement, notify other contractors that process claims in your area.  The Regional Data Exchange System lends itself to notification within the region.  Contractors from other regions can obtain this data upon request.

If it appears that a settlement represents an attempt to shift to Medicare the responsibility for the payment of medical expenses for the treatment of a work-related condition, it will not be recognized. Settlements of this type may occur, for example, when the parties attempt to maximize the amount of disability benefits paid an injured employee under WC by releasing the WC carrier from liability for a particular course of treatment, despite facts showing a relationship between the work injury and the condition which necessitated the treatment.  In such cases, determine that the services could have been paid for under WC and are, therefore, not payable under Medicare.

EXAMPLE 1:
A Medicare beneficiary was operated on for a hip fracture received in the course of his employment. Following surgery, the individual went into post-operative shock and suffered a cerebrovascular accident which required hospitalization for an additional 3 months.  The total hospital bill was $12,000.  Despite the fact that, under these circumstances, the State WC plan would have covered the individual's entire hospital bill, his attorney instructed the hospital to bill the WC carrier only for the expenses incurred through the date of the hip surgery, pending the outcome of the disability settlement which was being negotiated.

The State WC agency subsequently approved a compromise settlement, under the terms of which the WC carrier admitted liability for the hip fracture but not for the stroke.  The settlement provided payment to the beneficiary of $18,000 plus payment to the hospital of $1,200 for his stay through the date of the surgery.  Following the settlement, the beneficiary requested the intermediary to pay for the 3 months of hospitalization following the surgery, since the settlement did not stipulate that treatment of the stroke was work-related.  The intermediary determined that payment under WC for treatment of the stroke could reasonably have been expected if the beneficiary had not agreed to give up his right to such compensation. It, therefore denied the claim.  The provider has the right to bill the beneficiary since these services would have been covered by WC and, therefore, are not payable by Medicare.
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EXAMPLE 2:
A Medicare beneficiary settled a WC claim which stipulated, among other things, that the WC carrier would:  (1) pay the individual a lump-sum of $50,000 as compensation for permanent and total disability, (2) pay all of the individual's medical expenses related to his work injury until he became entitled to benefits under Medicare or any other government medical benefit program, and (3) continue to pay, without any time limitation, any portion of his medical expenses for the work injury which was not reimbursable under a government program.  It further stipulated that the employee would seek payment for the medical care related to the work injury from State and Federal Government programs to reduce the obligation of the employer and carrier as much as possible.

Although the compensation order was designed to reduce the obligation of the employer and carrier to pay for medical care by shifting medical expenses to Medicare and other government programs where possible, the agreement recognized the WC carrier's continuing responsibility for the individual's medical care.  Since Medicare is not bound by such covenants, benefits were denied for all expenses subsequently incurred for treatment of the work injury.  As in Example 1, the Medicare beneficiary may be billed for these services.

EXAMPLE 3:
In July, l980 Mr. Y, age 30, was involved in an accident at work sustaining injury to his neck, back, right arm and legs.  Beginning with the date of the accident, the WC carrier paid Mr. Y weekly benefits of $182 for temporary disability and also paid all of his medical expenses.

In l982, Mr. Y became entitled to Medicare based on disability.  In July, l984, the WC insurer decided to terminate Mr. Y's medical and disability payments based on medical advice that his continuing impairments were not attributable to the work injury.  By this time, the insurer has paid a total of $90,000 for Mr.  Y's medical care.

Mr. Y contested the termination of his WC benefits, and the case was settled by compromise.  A lump sum of $46,000 ($6,000 of which was designated as attorneys' fees) was paid to Mr. Y.  As part of the settlement agreement, Mr. Y signed a final release which stipulated that future medical expenses were "in dispute" and that they were to be assumed by Mr. Y "as his sole responsibility."

The fact that Mr. Y accepted, and the State WC agency approved, a relatively small lump sum payment, compared with what Mr. Y would have received had his WC claim been approved in full, indicates that there was doubt as to the compensability of the injury.  There was no indication that the lump sum was intended to be payment for future medical expenses, nor do these facts indicate that the settlement represented an attempt to shift the responsibility for future medical expenses from WC to Medicare.

Therefore, Mr. Y's signing of the final release of all rights under WC makes it possible for medical expenses incurred after the date of settlement to be reimbursed under Medicare.
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3416.1
Lump-Sum Payment Which Represents Commutation of Future Benefits.--If an individual is paid a lump sum WC benefit which is intended to compensate the individual for all future medical expenses and disability benefits, and the amount is reasonable considering the future medical services that can be anticipated for the medical condition, Medicare benefits are not payable for any future expenses directly related to the work injury for which the lump-sum was paid until the beneficiary presents medical bills related to the injury in excess of the amount of the lump sum settlement allocated to medical treatment.

3416.2
Apportionment of a Lump-Sum Compromise Settlement of Contested WC Claim.--If the settlement covers both medical care and disability benefits but does not apportion the sum granted between them and income replacement, or does not give reasonable recognition to both medical care and disability, calculate the amount of the award deemed to be payment of medical and hospital expenses as follows:

o
Determine the ratio which the amount awarded (less the reasonable and necessary costs incurred in procuring the settlement) bears to the total amount which would have been payable under WC for both medical and hospital expenses (including expenses not covered under Medicare) and income replacement, if the claim had not been settled by compromise.  

o
Multiply this ratio by the total medical and hospital expenses incurred as a result of the injury or disease up to the date of the settlement.  The product is deemed to be the amount of WC settlement intended as payment for medical and hospital expenses.  Apply the latter amount to the medical and hospital expenses incurred due to the work-related injury.  (See §3407.7.)

Generally, base the determination of the "total amount that would have been payable under WC had the claim not been settled by compromise" on information furnished by the beneficiary's attorney. If you have reason to question the attorney's estimate, base the determination on information from other sources such as the State WC agency.

First request the attorney to furnish you a statement of the amounts that would have been payable for disability and medical care if the beneficiary were awarded full benefits under the WC law.  The attorney's estimate should include an amount for disability based on the anticipated number of months of total disability and an amount for partial disability. Each amount should be based on the specific amounts which the law states are payable for each type of disability.  The estimate should include an amount for medical care based on actual and anticipated medical expenses related to the work injury.  The information provided by the attorney should be consistent with the beneficiary's medical condition and the provisions of the applicable WC law.  (WC laws require that employers pay all work-related medical expenses, and designate amounts for temporary and permanent disability.)

If you believe there is a discrepancy between the attorney's estimate and what you consider to be the beneficiary's medical situation and the provisions of the law, ask the attorney for additional information and/or an explanation of how the amount was determined.  It may be helpful to consult with the State WC agency to obtain confirmation that the attorney's estimate is consistent with the medical facts and with the law.
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Contact this agency for the above information if the attorney does not cooperate.

If you are convinced that the attorney has overstated the amount that would have been paid if the claim were not settled by compromise, base your determination of overpayment on a lower amount that you feel is reasonably based on all the facts.  Send the attorney a full explanation of how you determined your estimate with particular attention to the aspects which differ from the attorney's.

EXAMPLE 4:
Mr. A suffered a work injury resulting in loss of income and  expenses for hospital and medical services for which the total WC payment would have been $24,000 had the case not been compromised.  The expenses totaled $18,000 and included $10,200 in hospital services, which in the absence of WC, would be paid for under Part A; $6,300 in expenses for medical and other health services for which payment would be made under Part B on a reasonable charge basis, and $1,500 in expenses for services not reimbursable under Part A or Part B but reimbursable under WC.  The WC carrier made a settlement with the beneficiary under which it paid a total of $8,000.  A separate award was made for legal fees.

Since the settlement was for one-third of the amount which would have been payable under WC had the case not been compromised ($8,000/$24,000 = 1/3) the settlement is deemed to have paid for one-third of the total medical and hospital expenses (1/3 x $18,000 = $6,000).

To determine the amount of Medicare benefits payable, apply the $6,000 of the compromise WC settlement considered as payment for hospital and medical expenses, first to the $1,500 in non-covered expenses.  Apply the remaining $4,500 to the $6,300 in Part B covered expenses (without deducting the deductible and coinsurance).  The remaining $1,800 of Part B expenses and all of the $10,200 in expenses for services covered under Part A would be reimbursable under Medicare, subject to the regular deductible and coinsurance requirements.  It is assumed, in this example, that the expenses specified above as incurred by Mr. A are the amounts which would have been paid by the WC. If this is not the case, charge the services against the lump-sum payment at the usual WC rate.

EXAMPLE 5:
Mr. B worked for a florist.  On May 18, 1986, while making a delivery, he fell and broke his hip.  He was admitted to the hospital, where it was discovered that, in addition to his fracture, he had a severe infection.  He was hospitalized until August 20, 1986.  Medicare paid a total of $60,000 toward the medical and hospital expenses.
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Mr. B settled his WC claim by accepting a lump sum compromise payment of $50,000, $10,000 of which represented attorney's fees.  Medicare submitted a claim to Mr. B's attorney requesting reimbursement for the amount it had paid. The WC lump sum represented a compromise settlement of Mr. B's present and future disability benefits, estimated at $35,000, and past medical expenses (including $48,000 paid under Part A, $12,000 covered under Part B, and $5,000 for expenses not covered under Medicare).  Thus, had Mr. B not compromised, the total amount that would have been payable for disability and medical expenses would have been $100,000 ($35,000 for disability and $65,000 for medical).  There did not appear to be an attempt to shift the WC liability to Medicare.

The award ($50,000), less attorney fees ($10,000), is 40% of what would have been paid if Mr. B had been awarded full benefits ($100,000).  Under the lump sum apportionment formula, 40% of $65,000 in total medical expenses, or $26,000, is deemed to have been paid by the WC compromise settlement.

As Mr. B had $5,000 medical expenses for non-covered Medicare services, that amount is deducted from the $26,000, leaving $21,000 to be applied to Mr. B's Medicare covered expenses.  The entire $12,000 of Mr. B's Part B expenses (including the deductible and coinsurance) is considered to have been paid by the WC award and $9,000 of the $48,000 in Part A expenses are considered paid by the WC award.  Medicare's claim is the amount it paid toward the $12,000 in Part B services and $9,000 of the Part A payment.  These payments were duplicated by the WC payment.
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3417
OVERPAYMENT DUE TO WC COVERAGE

You may have paid for services and subsequently learned that they were work-related. However, the information indicating that a particular injury or illness occurred on the job does not necessarily mean that Medicare payments made for that injury were incorrect. Consider whether, in view of the circumstances, benefits are not payable under the policies in §§3407ff.  This requires development along the lines described in §§3409ff. Sometimes, the development will show that there was a legitimate reason for the provider billing the Medicare program.  For example, the particular services may have been for a condition not related to the work injury.

If you determine that payment has been made for services covered by WC, initiate recovery of the overpayment.  Sections 3417.1 and 3417.2 provide guidelines for recovery of Medicare payments in some of the more common situations.  However, since the circumstances in which work-related issues arise vary greatly, it is impossible to provide definitive rules to cover every situation. Use judgment and discretion in applying the guidelines.

3417.1
Duplicate Payment Received by Provider.--If a Medicare payment duplicates a WC payment, recover the Medicare payment from the provider in accordance with §§37l0ff.  Recovery of conditional payments is not subject to the reopening rules nor to the limitation on recovering incorrect Medicare payments discovered later than the third calendar year after the year of payment where a WC plan is primary payer.  (See the note in §3708.4.)

3417.2
Medicare Paid for Services Which Should Have Been Paid For by WC .-- When it is clear that Medicare paid for services that should have been paid by the WC carrier, request the carrier to reimburse the Medicare program .

Include in your request, the reason(s) you feel that the services should be paid under WC, and the amount that Medicare paid.  In addition, explain that the Medicare law excludes payments for services covered under WC, and requires WC carriers to make direct refund to the Government where Medicare has paid for services that are reimbursable under WC.

If arrangements to refund the amount due are not made by the WC carrier within 30 days after notification, ask the carrier for an explanation for the delay, whether it intends to refund the overpayment and, if not, why.  If the WC carrier's response is negative, and you still feel that the services are covered under WC, refer the case to the RO.  Include copies of all correspondence. If the beneficiary is represented by an attorney, address any correspondence on the WC issue to the attorney.  Send copies of all correspondence with the WC carrier and with the beneficiary concerning the WC issue to the State WC agency when the WC carrier does not cooperate.

Rev. 1458
4-105

02-90
SPECIAL PROVISIONS RELATED TO PAYMENT
3417.2 (Cont.)

If the WC carrier either declines to refund the overpayment or indicates a long delay will be necessary, refer the file to:

Health Care Financing Administration

Overpayment Section

P.O. Box l20

Baltimore, MD 2l203

Fully explain the WC issue and your recommendations for disposition of the case.  Include copies of all pertinent documents, including the WC award and your correspondence and reports of contact with the WC carrier, the State WC carrier, the State WC agency, and the beneficiary.  HCFA reviews the case and determines what further action to take.
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3418.
GENERAL EFFECT OF LIABILITY INSURANCE ON MEDICARE PAYMENT


General Operational Instructions.--These instructions address the operational aspects of reimbursement to the Medicare program in situations involving settlements to beneficiaries paid by liability insurance, no-fault insurance and uninsured, or underinsured motorist insurance.  Liability insurance means insurance (including a self-insurance plan) that provides payment based on legal liability for injury or illness or damage to property, homeowners' liability insurance, malpractice insurance, product liability insurance and general casualty insurance.  Since recovering Medicare secondary payer (MSP) liability overpayments involves procedures which vary somewhat from those used for general overpayments, the following recovery instructions are to be used in place of the general overpayment instructions found at MIM §3700, and MCM §7100, except where specific references to those sections are provided.  Overpayments arising from benefits paid by employer group health plans should be resolved using procedures applicable to general Medicare overpayments, as described in MCM §7100, and MIM §3700.


Section 1862(b) of the Social Security Act (the Act) grants Medicare a priority right of recovery. Section 1862(b) also gives the Medicare program the right of subrogation for any amounts payable to the program under §1962 of the Act. In order to recover the conditional payment, Medicare may bring direct action in its own right against the entity responsible or required to pay Medicare, or against any other entity that has received payment.  In addition, Medicare has, under subrogation law, a right to recover its payment from an individual or other entity that received payment from a third party payer.


Previously, situations and recoveries involving liability settlement claims were referred to generically as "subrogation."  This term has caused confusion in the legal community and implies that Medicare has only a subrogated right when, in fact, Medicare has a priority right of recovery.  This priority right of recovery is much stronger than the subrogated right.  Medicare's right to recover its benefits takes precedence over the claims of any other party, including Medicaid.  (See §3491.13.D.)  Refer to these situations as liability cases or situations, and focus on Medicare's statutory priority right of recovery when corresponding with the beneficiary and/or the beneficiary's attorney.


HCFA may employ various statutory authorities to waive, compromise, terminate or suspend its right of recovery.  Section 1862(b)(2)(B)(iv) of the Act provides for waiver of an MSP overpayment when it is in the best interests of the Medicare program.  Section 1870(c) of the Act also permits HCFA to waive its right to recovery when certain criteria are met by the beneficiary.  The Federal Claims Collection Act (FCCA) of 1966 (31 U.S.C. 3711) gives HCFA the right to compromise claims for less than the full amount on behalf of the Government of the United States, or to suspend or terminate collection action.  Contractors have authority to resolve claims under Section §1870(c) of the Act, but not under FCCA nor §1862(b).  Each of these authorities is discussed §§3418.14-3418.16.
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3418.1
Effect of Payment by Liability Insurer on Deductibles and Utilization.


A.
Deductibles and Coinsurance.--Expenses for which Medicare conditional payments are recovered from liability insurance are credited toward the deductible amounts for both Parts A and B.  Also, liability payments are applied to satisfy a beneficiary's obligation to pay Part A or Part B coinsurance amounts.  Liability payments are credited to deductibles before being used to satisfy the coinsurance.  For services provided prior to November 13, 1989, payments by the primary payer are not counted toward the Medicare deductible.  Use the discharge date for determining when a provider furnished the services.  Pursuant to HCFA's regulations for other covered services paid for by third parties, expenses for Medicare covered services that are paid for by liability insurance must be credited toward the deductible amounts for both Parts A and B.


B.
Utilization.--Services for which Medicare conditional payments are recovered from liability insurance are not counted against the number of inpatient care days available to the beneficiary. If an individual is hospitalized twice in the same benefit period and Medicare recovers its payment from liability insurance for the first hospitalization, the first hospitalization would not be charged to the beneficiary.


3418.2
Definitions.--


A.
Accident.--An unintended occurrence outside the normal course of events which causes illness, injury or damage to person or property.


B.
Compromise.--A settlement of differences by mutual consent or adjustment of matters in dispute by mutual concession; a negotiated settlement between parties who are in essentially equal bargaining positions, wherein neither party admits or concedes that he is entitled to less than he desires, but accepts less to effect the goal of ending the dispute.  In an MSP situation under the Federal Claims Collection Act, a compromise represents the acceptance by HCFA or the regional office (RO) of less than the full debt owed to Medicare, when the amount of the full debt does not exceed $100,000, or by Central Office (CO) when the amount exceeds $100,000.  An individual who accepts a compromise has no right to appeal the remaining debt.


C.
Fiduciary.--A person in a position of trust with regard to the affairs of another, who has a duty to act primarily for the benefit of the other, with respect to a particular undertaking.  


D.
Judgment.--The official and authentic decision of a court of justice upon the respective rights of the parties to an action submitted to it for determination.


E.
Liability.--Responsibility or fault for damages arising out of a specified incident.


F.
Liability Insurance.--Insurance (including a self-insured plan) that provides payment based upon a legally established responsibility for injury, illness or damage to property.  It includes, but is not limited to, automobile liability, uninsured and underinsured motorist, homeowners liability, malpractice, product liability and general casualty insurance.  It includes payments under State "wrongful death" statutes that provide payment for medical damages.
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G.
Liability Insurance Payment.--A payment by a liability insurer, including a payment to cover a deductible required by a liability insurer, by any individual or other entity that possesses liability insurance or is covered by a self-insured plan.


H.
Med-Pay.--A payment made by a insurer intended specifically to pay for medical expenses without regard to the fault of any party to the accident.

Med-Pay is a form of no-fault insurance.  In these situations, Medicare's proportionate share of procurement costs are not deducted from this payment unless the claim was contested. 


I.
MSP.--Acronym denoting "Medicare Secondary Payer "provision of the Social Security Act.  Medicare has a responsibility to pay for covered medical expenses only after (i.e. secondary to) another insurer who is deemed the primary payer has made payment. The statute intentionally shifts the financial burden for covered medical expenses from Medicare to other insurers whom Congress has determined must be primary payer.  Section 1862(b)(2)(A) prohibits Medicare from making payment if payment has been made or can reasonably be expected to be made promptly by a third party payer. If payment has not been made or cannot be expected to be made promptly, Medicare may make a conditional payment, subject to payment.


J. 
No-Fault.-- A form of insurance which makes payment for medical and other expenses incurred as a result of an accident without regard to the contributory fault of any party to the accident.


K.
Partial Waiver.--A decision by the Medicare program to relinquish the right to collect from a specific entity.  A partial waiver is not to be confused with a compromise.  It is different in that it does not arise from negotiation or offer, but under §1870(c) of the Act which provides the beneficiary the right to request waiver and Medicare the authority to grant or deny waiver, based on factual data.  An individual may appeal a determination based on §1870(c) of the Act if the determination  grants only partial waiver of a debt.  HCFA also has the right to grant partial waivers as set forth in §1862(b)(2)(B)(iv) of the Act.  Waiver decisions of MSP debts based upon §1862(b)(2)(B)(iv) may not be appealed.


L.
Proceeds.--Money or items of value obtained as a result of a transaction which are in the possession of the party to whom they were intended to be disbursed.


M.
Procurement Costs.--Attorney fees and other costs directly related to securing a settlement or judgment that are borne by the party against which HCFA seeks to recover.


N.
Recovery.--Proceeds obtained from a judgment or settlement. The establishment of a right existing in an individual through a law, formal judgment, or decree of a court. 


O.
Settlement.--An adjustment or agreement by which parties having a dispute between them reach or ascertain what each owes the other.  In the MSP liability context, refers to a monetary amount from a liability insurer agreed to by a party in satisfaction of a liability dispute.
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P.
SSI.--Supplemental Security Income for the Aged, Blind and Disabled is the Federal subsistence income maintenance program for eligible individuals. Title XVI of the Social Security Act enacted SSI in 1972 for the purpose of assuring a minimum level of income for people who are age 65 or over, blind, or disabled, and who do not have sufficient income and resources to maintain a standard of living at the established Federal minimum income level.


Q.
Statute of Limitations.--A specific time period after the right to assert a claim begins within which certain claims must be filed, and after which the claim may no longer be enforced. 


R.
Waiver.--The relinquishing of an established right.  In an MSP situation, it is the forgiveness of the party's obligation to satisfy Medicare's claim, in whole or in part, if certain conditions are met.


S.
Wrongful Death.--A death caused by a wrongful act, neglect, or fault, as seen in some liability situations.  See also §3418.21(B).


3418.3
Procedures for Actions with Legal Implications in MSP Liability Situations.--


A.
Handling Subpoenas Under Routine Use Rules.--There are limitations on the type of Government information that can be released, even if the information is requested under subpoena. Therefore, if you receive a subpoena, you should immediately notify your RO.  They will make a determination as to how to handle the subpoenaed information.


B.
Referral of Cases to Regional Office for Possible Government Intervention and/or Legal Action.--Refer to the RO (1) any notice from a court that the Government (Medicare) has been made a party to a lawsuit involving a liability claim, or (2) any case involving a lawsuit in which HCFA's claim is at issue.  Include pertinent Medicare claims information if not previously forwarded.  Do not make referrals simply because a lawsuit has been filed between the beneficiary and the liable third party.  However, monitor such lawsuits so that you may make a timely referral if HCFA's claim becomes an issue in the lawsuit.


You should also immediately refer the case to the RO if you are named in any legal proceeding seeking to define or limit Medicare's right to recovery.


3418.4
Provider Actions.--


A.
Information Obtained from Patient or Representative At Admission or Start of Care.--Providers are required to ask Medicare patients, or their representatives, at admission or start of care, if the services are for treatment of an injury or illness which resulted from an automobile accident or other incident, including one that occurs on the provider's premises, for which he or she holds another party responsible.  The provider obtains the name, address and policy number of any automobile or non-automobile liability or no fault insurance company or any other party that may be responsible for payment of medical expenses that resulted from the accident or illness.


B.
Provider Billing.--If a provider learns that an automobile medical or no fault insurance company may pay for covered services, it must bill the insurance company as the primary insurer. For handling such claims, see §§3489ff.
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3418.5
Identification of Liability Situations.--Use the indicators listed below to identify claims in which there is a possibility that payment may be made by a liability insurer.  Develop the possibility of payment by a liability insurer in accordance with §3418.6.


o
You receive information from a provider, beneficiary, your own operations (e.g., medical or utilization review) or those of your non-Medicare counterpart, another contractor, or any other source, indicating Medicare has been billed for services when there is a possibility of payment by a liability insurer.


o
On Form HCFA-1450:


--Another insurer is shown on line A of item 57;


--Occurrence code 01 through 03 is shown in items 28-32;


--Codes 1 or 2 are shown under item 17;


--Code 14 is shown under items 46-49;


--Any information shown in items 35-39;


--Diagnosis codes are found in items 77-81; and


--Remarks are in item 94.


o
You (or the RO) are asked to endorse a check from another insurer payable to Medicare and the beneficiary.


o
You receive or are informed of a request from an insurance company or from an attorney for copies of bills or medical records.  


o
There is an indication that a liability insurer previously paid benefits related to the same injury or illness or that a claim for such benefits is pending, e.g., an 03 trailer from the Common Working File (CWF) indicating liability.  If your records show that the services were furnished after the date of a final liability insurance award or settlement for the injury or illness, and the award or settlement does not make provisions for payments for future medical services, then there is no need to investigate. 


o
The CWF HIMR screen shows that an auxiliary record has been established for a known liability situation.


o
You receive from a provider a request from an attorney or insurance company for a copy of a medical record or for a bill concerning a Medicare patient.  Providers are instructed to notify you promptly of such requests and to send you a copy of the request or, if it is unavailable, full details of the request including the name and HICN of the patient, name and address of the insurance company and/or attorney, and date(s) of services for which Medicare has been billed or will be billed.


o
The claim reflects one of the diagnosis/trauma codes shown below.  It consists of selected ICD-9-CM codes used to identify claims which may involve liability insurance. When one of these codes appears, process the claim as detailed in §3418.6.  (You may add to this list any ICD-9-CM codes which your experience indicates are good leads.  Based upon contractor input, HCFA may modify the list.)
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CODE

ICD-9-CM

DIAGNOSIS

501



Asbestosis


505



Pneumoconiosis, unspecified


506.0 - 506.9

Respiratory conditions due to chemical fumes and vapors


508.0 - 508.9

Respiratory conditions due to other and unspecified external Agents


800.0 - 800.99
Fracture of vault of skull


801.0 - 801.99
Fracture of base of skull


802.0 - 802.99
Fracture of face bone


803.0 - 803.99
Other and unqualified skull fractures


804.0 - 804.99
Multiple fractures involving skull or face with other bones


805.0 - 805.98
Fracture of vertebral column without mention of spinal cord injury


806.0 - 806.99
Fracture of vertebral column with spinal cord injury


807.0 - 807.69
Fractures of rib(s), sternum, larynx, and trachea


810.0 - 810.13
Fracture of clavicle


811.0 - 811.19
Fracture of scapula


828.0 - 828.1

Multiple fractures involving both lower limbs, lower with upper limb, and lower 
limb(s) with rib(s) and sternum


839.0 - 839.3,

Other multiple and ill-defined dislocations

839.7 - 839.9


847.0 - 


Sprains and strains of the neck (whiplash)


850.0 - 850.9

Concussion


851.0 - 851.99
Cerebral laceration and contusion


852.0 - 852.59
Subarachnoid, subdural, and extradural hemorrhage, following injury
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CODE

ICD-9-CM

DIAGNOSIS

853.0 - 853.19

Other and unspecified intracranial hemorrhage following injury


854.0 - 854.19

Intracranial injury of other and unspecified nature


860.0 - 860.5

Traumatic pneumothorax and hemothorax


861.0 - 861.32

Injury to heart and lung


862.8 - 


Injury to multiple and unspecified intrathoracic organs, without mention to open 
wound into cavity (crushed chest)


863.0 - 863.99

Injury to gastrointestinal tract


864.0 - 864.19 
Injury to liver


865.0 - 865.19 
Injury to spleen


866.0 - 866.13 
Injury to kidney


867.0 - 867.9 

Injury to pelvic organs


868.0 - 868.19 
Injury to other intra-abdominal organs


869.0 - 869.1

Internal injury to unspecified or ill-defined organs


887.0 - 887.7

Traumatic amputation of arm and hand


896.0 - 896.3

Traumatic amputation of foot


897.0 - 897.7

Traumatic amputation of leg(s)


900.0 - 900.9

Injury to blood vessels of head and neck


925



Crushing injury of face, scalp, and neck


926.8


Crushing injury of trunk (multiple sites)


929.0 - 929.99

Crushing injury of multiple and unspecified sites


930.0 - 939.9

Effect of foreign body entering through oriface; poisonings


940.0 - 949.5

Burns


958.4


Traumatic shock


958.5


Traumatic anuria


984.0 - 984.9

Toxic effects of lead and its compounds (including fumes)


994.8


Electrocution and nonfatal effects of electric current


996.0 - 996.5

Complications peculiar to certain specified procedures
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3418.6
Pre-Settlement Issues.--


A.
Existence of Overpayment.--In MSP liability situations, before a settlement is reached between the beneficiary and the liable party or a judgement is rendered by a court, there is no overpayment.  Medicare's claim comes into existence by operation of law (42 U.S.C. 1395y(b)(2)(B)(i)) when payment for medical expenses that Medicare conditionally paid for has been made by a third party payer.  Consequently, while Medicare may alert beneficiaries and their attorneys of Medicare's right to recover settlement proceeds in pre-settlement correspondence no demand for recovery may be made until a settlement has been reached.  However, a letter should be forwarded to the beneficiary and attorney which gives notice of possible recovery by Medicare.  (See Exhibit 10 - Standard Notice of Medicare's Potential Recovery.)  If notifying the attorney, use Exhibit 12.  This letter also notifies the beneficiary and attorney that settlement proceeds should not be disbursed until Medicare's claim has been satisfied.


B.
Development to Ascertain if Liability Claim Has Been or Will Be Filed.-

1.
Medicare Benefits Have Not Been Paid.--If there is an indication of possible future payment under liability insurance which will not be made promptly, make a conditional payment. Always notify the beneficiary and attorney of Medicare's right to reimbursement by forwarding the letter at Exhibit 10 - Standard Notice of Medicare's Potential Recovery.  If the beneficiary has an attorney, also notify the attorney using Exhibit 12.  Retain copies for the file.


Develop with the provider to determine if there was an accident and, if so, if the beneficiary has filed a liability claim or intends to do so.  Notify the beneficiary and his or her attorney of his or her responsibility to notify Medicare of both his or her intent to file a claim and of the settlement amount, if a settlement is awarded.  You are not required to develop claims in which the amount payable by Medicare is less than $1000.  You may set your development tolerance at any dollar level you deem cost effective, but not to exceed $1,000.


If the provider indicates that a liability claim is pending, or that the beneficiary intends to file a claim, or further development is otherwise indicated, develop with the beneficiary and his attorney, following the instructions in paragraph C below.


2.
Medicare Benefits Paid.-- If a Medicare claim has already been paid and there is an indication of possible payment under liability insurance, develop with the beneficiary and his attorney to determine whether a liability claim has been filed or will be filed.  You are not required to develop claims in which the amount paid by Medicare is less than $1000.  You may set your development tolerance at any dollar level you deem cost effective, but not to exceed $1,000.  


During development, attempt to ascertain and document whether disbursement of the settlement award has been made.  If disbursement has not yet been made to beneficiary (e.g., beneficiary's attorney is holding monies in an escrow account, or a multiple party check is yet unsigned), attempt to recover Medicare's portion of the settlement immediately by sending a recovery letter (see Exhibit 2), as described in §3418.10.  It is very important that the file reflect that Medicare's right to reimbursement was asserted before the beneficiary had an opportunity to dispose of the funds.  This information is especially important if a future request for waiver or compromise is submitted. 
4-118
Rev. 1640 

3418.6 (Cont.)
SPECIAL PROVISIONS RELATED TO PAYMENT
12-94

C.
Action When a Liability Claim is Pending.--Once you learn that a liability claim is pending, assure that in the event a liability insurance payment is made, any conditional primary Medicare payments are refunded for services related to the injury.  If the services were not related to the accident, but were used to procure the settlement, recover Medicare's payments.  If the services were unrelated to the accident, but not used to procure the settlement amount, the Medicare payments are not recoverable.  Notify the beneficiary of Medicare's right to reimbursement by forwarding the letter at Exhibit 10 - Standard Notice of Medicare's Potential Recovery.  If the beneficiary has an attorney, also notify the attorney, using Exhibit 12.  Retain copies for the file.


When a liability claim is pending, and Medicare made conditional payments for services rendered before settlement, and Medicare is billed after the settlement has been reached, you may recover Medicare's payment for the additional claims if Medicare did not have knowledge of them at the time of settlement.


D.
Liability Claim Is Filed and There is Also Coverage Under Automobile or Non-Automobile Medical or No-Fault Insurance.--If injuries are covered under automobile medical or no fault insurance, and the individual also files a claim against a third party for injuries suffered in the same accident, a claims determination must first be made by the automobile medical or no-fault insurer before a claim for Medicare benefits can be paid.  This determination should be made to prevent Medicare from paying primary.  Medicare payments may be made to the extent that payment cannot be made under the automobile medical and no-fault insurance, subject to recovery if the individual later receives payment from a liability insurer.  For example, an individual incurs $20,000 in hospital expenses due to an automobile accident.  The individual receives $5,000 in no-fault insurance benefits toward his hospital expenses and also has a liability claim pending.  Medicare will not pay benefits for the $5,000 in expenses paid for by the no-fault insurer, but will pay the remaining $15,000 for the entire hospital stay, if the liability insurer does not pay promptly, subject to recovery when the liability claim is paid.


E.
Pre-Settlement Negotiations, Compromises, and Discussions with Beneficiaries/Attorneys.--The Federal Claims Collection Act grants Medicare the right to compromise its claims, or to suspend or terminate its recovery action.  However, only HCFA claims collection officers to take this action.  Consequently, contractors may not, under any circumstances, enter into negotiations (either pre- or post-settlement) with beneficiaries, or their attorneys or representatives, to compromise Medicare's claim.  If beneficiaries, or their attorneys or representatives, wish to discuss arrangements by which Medicare's claim might be reduced (outside of a formal request for Medicare to waive its claim), instruct the party to either: (a) make its request for compromise in writing, then forward the request to your RO, or (b) refer the party directly to the appropriate RO staff person to handle the negotiation.


You may advise an attorney and a beneficiary that Medicare's conditional payment must be considered during settlement negotiations with any third party.  Federal law authorizes Medicare's priority right of recovery from liability settlement or judgment proceeds.  (See §3418.)


F.
Pre-Settlement Communications.--In many instances liability settlements are reached without resorting to litigation, or before trial commences.  Initially determine if the beneficiary has had any contact with an insurance company with respect to filing a claim on his own, or has engaged an attorney. 
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If the beneficiary is pursuing the claim on his own, advise the beneficiary of Medicare's interest in the matter.  (See Exhibit 10 - Standard Notice of Potential Medicare Claim.)  In addition, advise the liability insurer directly that Medicare is a party to any settlement.  If the beneficiary has engaged counsel, you must notify both beneficiary and the beneficiary's attorney.  If notifying the attorney, use Exhibit 12, instead of Exhibit 10.  Retain copies for the file. If the beneficiary has not engaged counsel, there will probably be no procurement costs to subtract from Medicare's claim.  As with beneficiaries and their attorneys, contractors are not permitted to conduct negotiations with liability insurers.


3418.7
Designations in Settlements.--In general, Medicare policy requires recovering payments from liability awards or settlements, whether the settlement arises from a personal injury action or a survivor action, without regard to how the settlement agreement stipulates disbursement should be made.  That includes situations in which the settlements do not expressly include damages for medical expenses.  Since liability payments are usually based on the injured or deceased person's medical expenses, liability payments are considered to have been made "with respect to" medical services related to the injury even when the settlement does not expressly include an amount for medical expenses.  To the extent that Medicare has paid for such services, the law obligates Medicare to seek recovery of its payments.  The only situation in which Medicare recognizes allocations of liability payments to nonmedical losses is when payment is based on a court order on the merits of the case.  If the court or other adjudicator of the merits specifically designates amounts that are for payment of pain and suffering or other amounts not related to medical services, Medicare will accept the Court's designation.  Medicare does not seek recovery from portions of court awards that are designated as payment for losses other than medical services. 


3418.8
Calculation of Medicare's Claim and Procurement Expenses (When Liability Insurer Paid Beneficiary).--


A.
Allegation of Pre-existing Conditions.--In some cases, the amount of the overpayment is questioned on the grounds that services included in the calculation were for pre-existing conditions and should be omitted from the overpayment calculation.


When a beneficiary has filed suit for accident-related services, including services relating to exacerbation of an underlying condition as the basis for the complaint, the total amount of Medicare's payments should be used to calculate the amount of Medicare's recovery.  The fact that the settlement or other documentation provides that all parties considered such services to be unrelated to the accident or injuries, does not justify omitting them from Medicare's recovery.


B.
Calculating Medicare's Share of Procurement Costs.--42 CFR 411.37(c) stipulates that Medicare will recognize a proportionate share of the necessary procurement costs incurred in obtaining the settlement.  Procurement costs are those costs incurred in obtaining a judgment or settlement (e.g. court costs, attorney fees).  If a beneficiary is paid by a liability insurer, recover Medicare's payment from the beneficiary, reduced by a proportionate share of the beneficiary's procurement costs, if any.
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If, under the Prospective Payment System (PPS), Medicare pays a provider more than its charges, do not recover more than the charges from a beneficiary's liability settlement.  (Under Medicare regulations, a beneficiary who must refund a Medicare payment made to a provider is liable only to the extent that he or she benefited from the payment.  Since the beneficiary would have had to pay only the provider's charges in the absence of Medicare, the beneficiary is not liable for refunding more than the charges.)  The provider is not required to refund the excess of the Medicare payment rate over the provider's charges.


To determine procurement costs, ask the attorney to furnish (in writing) the costs, including attorney fees, incurred by the individual to procure the settlement/judgment.  If these costs appear in excess of the prevailing costs in the area for similar claims, ask for an itemized statement of costs or copy of a contingency agreement, if applicable, or other appropriate documentation.  If the procurement costs are documented, allow them.  Should you need advice on what constitutes procurement costs in a particular case, consult your legal counsel or the RO.  (Also, see definition of procurement costs in §3418.2.M.)


Use the following formula to determine the amount of Medicare's claim when there are procurement costs:


1.
Determine the ratio which the procurement costs bear to the amount of the liability payment or settlement.


2.
Apply this ratio to the Medicare payments; and


3.
Subtract the amount determined from b) above from the lesser of the total conditional payments or the providers' charges.  The remainder is the amount to be refunded to the Medicare program.  (You may round this amount to the nearest dollar.)


Exhibit 1, Medicare Liability Settlement Claim Reimbursement Summary, provides a worksheet for use in calculating procurement costs, Medicare's share of procurement costs, and Medicare's claim to be recovered.


NOTE:
If Medicare payments equal or exceed the amount of the liability insurance payment, recover the entire liability insurance payment up to the providers' charges, less total procurement costs.


3418.9
Settlement Communications/Correspondence.--You must notify the beneficiary when writing to the beneficiary's attorney.  Also, when HCFA seeks to recover Medicare conditional payments from an insurance company paying a settlement amount owed to the beneficiary, notify the beneficiary and his/her attorney by sending them a copy of the letter sent to the insurance company.


A.
Issuance of Recovery Letter (Exhibit 2).--Initiate recovery from the beneficiary by sending the letter shown in Exhibit 2 - Standard Recovery/Initial Determination Letter to Beneficiary.  Use of this letter, not a substitute, is mandatory.  The letter contains all pertinent information concerning Medicare's right to recover, the amount of the mistaken payment, notice of the beneficiary's right to request a waiver and/or appeal, notice of Medicare's right to collect interest on the debt, notice of the beneficiary's right to request free legal services, how and when to repay Medicare, etc.  

Keep a dated copy of all correspondence and exhibits forwarded to the beneficiary and the attorney.
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B.
Timing of Notification of Waiver and Appeal Rights.--Beneficiaries must be informed that they have the right to request waiver of adjustment or recovery of the overpayment and/or to appeal the existence of an overpayment, the amount of the mistaken payment, or the denial of waiver of conditional payment.  This notice (right to request appeal and/or waiver of recovery) must be given at the time repayment is requested from the beneficiary.  (See Exhibit 2, the mandatory recovery/initial determination letter.)


3418.10
Beneficiary Refunds to Medicare.--


A.
Installment Payments.--If the beneficiary wishes to refund in installments, follow the instructions found at MIM, §3711.9, and MCM, §7120.9.


B.
Multiple-Party Settlement Checks.--If a liability insurer sends you a check intended to repay Medicare benefits paid on the beneficiary's behalf, but which is made out jointly to you (or Medicare) and to other parties, such as the beneficiary or his/her attorney, send a note to the other payee(s) asking them to endorse the check and return it to you.  Do not endorse the check before you receive the endorsement of the other payee(s). Tell the other payees that you will deposit the check in an interest bearing account.


If you are not the lead contractor, refer the check to the contractor who is.  If you are the lead contractor, and the amount is not for the full amount of Medicare's claim, or the other payee(s) refuses to endorse the check and return it to you, refer the check to the RO.


C.
Release Agreement Form.--Once the beneficiary agrees to pay Medicare the amount that Medicare will accept in satisfaction of its claim (full amount, or amount remaining after an appeal or waiver determination), it is your responsibility to obtain the appropriate signatures on a general release after the settlement.  A general release as applied to Medicare is an agreement which waives Medicare's right to change the amount of money it is accepting in satisfaction of its claim, and precludes Medicare from later asserting a claim against any outstanding amount not included in the satisfaction, e.g., monies remaining in the case of a partial waiver (See Exhibit 7 - Release Agreement Form.)  The beneficiary agrees to the amount in question and is released from further obligation to repay.  Medicare has no obligation to pay for any services related to the injury furnished before the date of the settlement which were not brought to Medicare's attention in writing before the settlement was reached.


This form should be signed either a) when the beneficiary agrees to remit in full, or b) after final disposition of a waiver/appeal request.  The RO is responsible for securing a release for claims compromised under FCCA.


3418.11
Beneficiary Requests Reduction or Waiver of Medicare's Claim.--There are three statutory authorities under which Medicare may accept less than the full amount of its claim:  Section 1870(c) of the Social Security Act, §1862(b) of the Social Security Act, and the Federal Claims Collection Act (FCCA).  Each statute contains different criteria upon which decisions to compromise, waive, suspend, or terminate Medicare's claim may be made.  Likewise, the exercise of each authority is limited to specific entities.


Medicare contractors have authority to consider beneficiary requests for waivers under §1870(c) of the Social Security Act.  Authority to waive Medicare claims under §1862(b) and to compromise claims, or to suspend or terminate recovery action under FCCA, is reserved exclusively to HCFA CO and/or RO staffs.
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However, FCCA and §1862(b) provisions are described at §§3418.16 and 3418.15, to assist you in identifying the types of inquiries/circumstances in which your RO must be involved, and to assist you in understanding the terms which apply to each authority.  Distinctions between waiver, partial waiver and compromise are important and are found at §3418.2, where each term is defined.


3418.12
Steps in Making a Waiver Determination Under Section 1870(c).--


A.
Beneficiary Must Submit Waiver Request.--The beneficiary must request a waiver in writing.  Once the waiver request has been received, send the beneficiary and attorney the letter found at Exhibit 11 - Standard Letter Acknowledging Waiver Request.  Use of this letter, not a substitute, is mandatory.  The letter provides the beneficiary with a SSA 632-BK - Request for Waiver of Overpayment - (Exhibit 3) form, and acknowledges that the waiver request has been received.  It also informs the beneficiary that a determination will be sent once it is reached.


B.
Collect All Pertinent Data.-- Send the beneficiary an SSA-632-BK, (Exhibit 3), with appropriate supporting documentation.  Retain a supply of these forms to enclose with Exhibit 11, per the instructions in paragraph A above.  The beneficiary does not need to complete Section 1 - "Without Fault" - of the SSA-632-BK, since at this time, beneficiaries are deemed to be without fault.  At the time the SSA-632-BK - Request for Waiver of Overpayment - is submitted, the beneficiary must also provide supporting documentation for:


o
Procurement costs;

o
Accident-related out-of-pocket medical expenses incurred; and

o
Expenses and income information which demonstrate financial hardship (if the beneficiary is alleging financial hardship).


C.
Apply Waiver Criteria.--Determine whether the beneficiary meets the criteria set forth in §3418.13.


D.
If Waiver Criteria Are Met.--If granting a full waiver, send the letter shown in Exhibit 4.  If granting a partial waiver, send the letter shown in Exhibit 5.


E.
If Waiver Criteria Are Not Met.--Send the denial letter shown in Exhibit 6, providing a full explanation of the reasons for the denial.


Use of Exhibits 4, 5, and 6, not substitutes, is mandatory.  Retain copies for the file.


3418.13
Criteria for Waiver Determinations Under Section 1870(c) of the Social Security Act (42 CFR 405.355; 20 CFR 404.506-512).--Section 1870(c) of the Act provides that HCFA may waive all or part of its recovery in any case where an overpayment under title XVIII has been made with respect to a beneficiary:

(a)
Who is without fault, AND
(b)
When adjustment or recovery would either:

(1) Defeat the purpose of title II or title XVIII of the Act, 


OR 

(2) Be against equity and good conscience.


Some factors which should be considered in determining if a full or partial waiver is warranted:


o
Out-of-pocket expenses, using the procedures described §3418.14
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o 
Other factual data, including:

--
Age of beneficiary

--
Beneficiary's assets

--
Beneficiary's monthly income and expenses

--
Physical or mental impairments


A.
Determining Beneficiary Fault.--Based on the HCFA application of the SSA definition of fault, found at 20 CFR 404.507, HCFA deems that beneficiaries are without fault.


B.
When Recovery Would Defeat the Purpose of Title II or Title XVIII.--This means recovery would defeat the purpose of benefits under these titles, i.e., would cause financial hardship by depriving a beneficiary of income required for ordinary and necessary living expenses.  This depends upon whether the beneficiary has an income or financial resources sufficient for more than ordinary and necessary expenses, or is dependent upon all of his current benefits for such needs.  A beneficiary's ordinary and necessary expenses include:


o
Fixed living expenses, such as food and clothing, rent, mortgage payments, utilities, maintenance, insurance (e.g., life, accident, and health insurance, including premiums for supplementary medical insurance benefits under title XVIII), taxes, installment payments, etc.;


o
Medical, hospitalization, and other similar expenses not covered by Medicare or any other insurer;


o
Expenses for the support of others for whom the beneficiary is legally responsible; and


o
Other miscellaneous expenses which may reasonably be considered necessary to maintain the beneficiary's current standard of living.


Examples of Financial Hardship: 


(1)
The beneficiary has spent the settlement proceeds and the only remaining income from which he could attempt to satisfy Medicare's claim would be from the money that is needed for his monthly living expenses.  Waiver may be appropriate under this aspect of the waiver criteria. If documented and appropriate monthly expenses consume the entire amount of money available, a full waiver may be warranted.  A partial waiver may be appropriate if the beneficiary retains at least some (for example $25.00) of his discretionary income each month.  


(2)
The beneficiary demonstrates that his income and resources are at a poverty level standard, such as being in an SSI pay status.  A beneficiary may demonstrate proof of SSI pay status by requesting the form SSA-2458, Benefit Verification, from an SSA office.  If Medicare's claim would have to be satisfied from income and resources which meet an established level of poverty, waiver may be appropriate.  However, pre-existing financial hardship alone may be an insufficient basis for granting a waiver.  All factors, not just the existence of poverty, must be weighed before a waiver decision can be made.
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(3)
An unforeseen severe financial circumstance existing at the time Medicare's claim comes into existence can also constitute financial hardship.  If a beneficiary has become legally financially responsible for an unforeseen obligation, has acted in good faith at all times with respect to Medicare's claim, AND has no other financial resources to meet this legal obligation, waiver may be warranted.  For example, waiver would be appropriate if a beneficiary's grandchildren became her legal responsibility under a will or trust which came into existence upon the sudden death of her child (the parent of the grandchildren).


NOTE:
Assume in ALL waiver examples that the attorney has already taken his/her fees from the settlement proceeds, and the beneficiary does not have to pay his/her attorney from the settlement figure shown.  Also, assume that the settlement proceeds are being retained in an escrow account by the attorney and have not been spent.  In cases where the funds have already been spent by the beneficiary, the beneficiary's monthly financial situation and the likelihood of recouping the monies will be significant factors.


In the following situations, Medicare's full recovery would create the kind of financial hardship in which granting waiver would be appropriate.


Example 1

Facts:

Beneficiary injured himself in a slip and fall accident.  He pursued a liability suit and received a settlement of $4,500.  The attorney's fees were $1,500.  The beneficiary incurred $1,700 in allowable, properly documented out-of-pocket medical expenses. He is left with $1,300, but there will be future medical expenses which are not likely to be covered by Medicare.  The beneficiary submitted documentation which demonstrates that he/she receives Social Security benefits and still has a monthly shortfall of $200.  Medicare's recovery after reducing for Medicare's share of procurement costs is $537.  


Analysis:

While Medicare's claim is very small, so is the settlement.  The money the beneficiary would use to repay Medicare could be used to pay the additional medical expenses and pay the beneficiary for his/her out-of-pocket expenses.  The beneficiary is already experiencing financial hardship.  Medicare's recovery would produce additional financial hardship.


Action:

Grant full waiver.



Example 2

Facts:

The beneficiary sustained serious injuries from a fall on a bus.  The beneficiary sued the bus company and received a settlement of $5,000.  Medicare made conditional payments of $6,369.  Attorney's fees total $1,667.  After reducing its claim to share in the procurement costs, Medicare's net conditional payments total $3333. (When Medicare's payments exceed the amount of the settlement, Medicare's recovery becomes the amount of the settlement, less total procurement costs.)  The beneficiary's monthly income is equal to his/her monthly expenses.  The beneficiary incurred non-covered out-of-pocket medical expenses of $3,000, of which $1500 is properly documented. 
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Analysis:

After reducing for procurement costs, Medicare is entitled to recover $3333.33, the remainder of the settlement funds.  If the beneficiary repaid Medicare the total amount owed after reduction for procurement costs, he/she would be left with no funds with which to pay his/her out-of-pocket medical expenses.  Repayment to Medicare would create a financial hardship with respect to the out-of-pocket costs. Therefore, Medicare may further reduce its claim to avoid causing a financial hardship for the beneficiary.


Action:

Grant a partial waiver of the amount owed. 


C.
Recovery Would Be Against Equity and Good Conscience.--"Equity and good conscience" is applied to Medicare overpayment recoveries when required, based on the totality of the circumstances in a particular case.  In applying the standard of "equity and good conscience," factors to consider include, but are not limited to, the following:


o
The degree to which the beneficiary contributed to causing the overpayment;


o
The degree to which Medicare and/or its contractors contributed  to causing the overpayment;


o
The degree to which recovery or adjustment would cause undue hardship for the beneficiary;


o
 Whether the beneficiary would be unjustly enriched by a waiver 

  or adjustment of recovery; and


o
Whether the beneficiary changed his or her position to his or her material deteriment as a result of receiving the overpayment or as a result of relying on erroneous information supplied to the beneficiary by Medicare.


We have identified several Medicare overpayment situations when application of "equity and good conscience" is likely to result in a waiver of adjustment and recovery.  These situations are:


1.
The beneficiary made a personal financial decision, based on his or her reliance on written information from an official HCFA source, that the overpayment was correct, and recovery would change his or her position for the worse.

2.
Recovery of the full overpayment amount is contraindicated by especially compelling mitigating facts and circumstances of the beneficiary's case.


In the following situations, it would be against equity and good conscience for Medicare to recover its payments in their entirety. 



Example 1

Facts:

The beneficiary sustained injuries in an automobile accident.  Medicare made conditional payments in the amount of $7,500 on the beneficiary's behalf.  The beneficiary later filed suit for the injuries and damages he/she suffered as a result of the accident and received a $5000 settlement.  There were no attorneys fees, thus Medicare's claim is $5000.  The beneficiary requested a waiver of the overpayment. The beneficiary submitted documentation demonstrating that the money he/she received was used to replace the automobile that he/she totaled in the accident.
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Analysis:

If Medicare seeks full recovery, the beneficiary will likely have to sell his/her car to repay Medicare.  The beneficiary's car was his/her only means of transportation used for a part-time job to supplement his/her income as well as transportation to doctors etc.  Selling his/her car to repay Medicare would cause him/her to be placed in a worse position than before the accident, which would be against equity and good conscience.


Action:

Either full or partial waiver may be granted.  Obviously, Medicare may seek its entire recovery.  However, since the beneficiary's documentation indicates that he/she required the entire $5000 to replace the car, full waiver would be more appropriate.


NOTE: Using the settlement money to replace the totaled car was considered appropriate only because his/her loss of the car was complete.  It would be inappropriate to grant waiver simply because the beneficiary chose to purchase a car from the proceeds.



Example 2

Facts:

Beneficiary sustained multiple injuries in an automobile accident, including a permanent injury which will preclude him from ever becoming employed again.  His/her monthly income equals his/her monthly expenses.  Medicare's conditional payments were for $8,500.  The beneficiary received a liability insurance payment of $5,000 (which was the limit of the policy).  No attorney was retained.  Therefore, Medicare's recovery becomes $5,000.  The beneficiary incurred allowable, properly documented out-of-pocket medical expenses of $4500.


Analysis:

Since the beneficiary is now unable to work, his/her ability to absorb the out-of-pocket medical expenses has greatly diminished.  Since a valuable right, i.e., the right to be gainfully employed, has been a change in one's position and, it would be against equity and good conscience for Medicare to recoup its entire recovery.  In accordance with '3418.15, since Medicare stands to recover 100% of the settlement amount, it may waive 100% of the out-of-pocket costs.  It would not be feasible to pursue recovery of the remaining $500.


Action:

Grant full waiver.


D.
When Beneficiary Fails to Meet Either Waiver Criterion Under §1870(c).-When the beneficiary requests a waiver, but does not meet either of the two criteria, the request for waiver should be denied.  The following examples illustrate such circumstances.



Example 1

Facts:

Beneficiary broke her leg and is now unable to work.  Medicare's conditional payments total $7,000. The beneficiary received a settlement of $20,000.  After reducing Medicare's claim to allow for procurement costs, Medicare should recover $4,667.  He/she has a monthly income of $1,004 (interest income and social security benefits), with monthly expenses of $585.  He/she incurred out-of-pocket expenses totaling $870 and has requested a full waiver.
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Analysis:

The beneficiary does not meet the criteria because he/she has not shown that he/she would be unable to meet her daily living expenses, nor that repayment would be unfair.  This determination is based upon the information provided, which documents that the beneficiary is able to meet her daily living expenses, and has excess funds ($285 excess per month), even without the settlement he/she received.  Moreover, the beneficiary received a large enough settlement to pay his/her non-covered out-of-pocket expenses and to repay Medicare without incurring a financial hardship.  Repayment under these circumstances is not inequitable. 


Action:

Waiver request is denied.



Example 2

Facts:

Beneficiary was unemployed before injury which triggered Medicare conditional payments.  However, the accident has reduced the probability that he/she will ever be able to work again.  Medicare's recovery is $11,000.  No attorney was used in procuring the settlement, nor were there other procurement costs.  Therefore, no procurement costs were subtracted from the amount of Medicare's recovery.  The beneficiary received a $55,000 settlement.  He/she claims $10,000 in documented out-of-pocket medical expenses.  Monthly expenses: $2,068; Monthly income: $1150 ($771 social security benefits, $344 unemployment, $35 interest income).


Analysis:
The beneficiary has a monthly shortfall of $918, which appears to constitute a financial hardship.  However, this financial hardship existed before the accident.  It is important to remember that repaying Medicare must be the circumstance which causes financial hardship.  Pre-existing financial hardship alone is not a sufficient reason to grant waiver.  Additionally, after repaying Medicare and paying himself/herself for out-of-pocket expenses, the beneficiary retains $33,221 of the settlement proceeds.  Repayment of Medicare's claim will not deprive the beneficiary of any valuable right or put him/her in a worse position than before the accident.  For this reason, repaying Medicare is not against equity and good conscience.


Action:

Waiver request is denied.


E.
Waiver Indicators.--Waiver decisions are rarely, if ever, straightforward and uncomplicated.  However, there are a few indicators you can look to for assistance.  The following are just examples and are in no way conclusive determinations of whether waiver should or should not be granted.  Every waiver decision must be made on the merits of the facts in the case in question.


(1)
Indicators supporting granting full or partial waiver include:


o
Medicare's recovery exceeds settlement amount (this is often true with small settlements);


o
Beneficiary sustained the type of permanent injuries, or has documented lost wages, or became unemployed ;


o
There are non-covered out-of-pocket accident related expenses; and


o
Beneficiary's living expenses are equal to or higher than his/her income.

4-128
Rev. 1640

12-94
SPECIAL PROVISIONS RELATED TO PAYMENT
3418.14 (Cont.)

(2)
Indicators supporting denying waiver (where financial hardship is alleged) include:


o
Medicare asserted its right to recover before the settlement proceeds were disbursed (and there is correspondence in the case file which provides documentation of Medicare's timely assertion);


o
Beneficiary receives a large settlement;


o
Beneficiary's income exceeds his/her ordinary living expenses


o
After repaying Medicare and allowing for out-of-pocket medical costs (if such allowances are necessary), the beneficiary will be left with a substantial amount of the settlement proceeds; and


o
Beneficiary has substantial assets.


In order to make proper use of these indicators it is imperative to carefully collect information from the beneficiary.  Consistent use of the SSA-632-BK form is essential.


3418.14
Allowing Out-of-Pocket Expenses in Waiver Determinations.--Out-of-pocket expenses are defined as those medical expenses for which a beneficiary has paid or is responsible to pay incurred for injuries directly related to the accident and that are not covered by insurance (including Medicare), settlement proceeds, or court-awarded damages.


A.
Waiver of Out-of-Pocket Expenses.--A waiver of all or part of the out-of-pocket expenses may be granted only if the following criteria have been met.  In determining the amount of out-of-pocket expenses to be waived, each case must be considered on its own merits.



o
Beneficiary documents out-of-pocket expenses in accordance with paragraph C;


o
Beneficiary's assets insufficient to repay Medicare.  Do not automatically assume that out-of-pockets should be waived.  Using assets reported on the SSA-632-BK - Request for Waiver of Overpayment -(Exhibit 3), determine whether the beneficiary was actually able to afford the out-of-pocket expenses.  


B.  Out-of-Pocket Expenses.-- The following are types of out-of-pocket expenses that may support granting a waiver:


o
Housing renovation - beneficiary's residence had to be modified to accommodate beneficiary because of an accident-related injury e.g., addition of a ramp to accommodate a wheel chair;


o
Adult diapers - where the accident caused loss of bladder use;


o
Prescriptions for medication needed as a result of an accident-related injury;


o
Private duty nursing or custodial care not covered by Medicare,


o
Coinsurance and deductibles not covered by supplemental insurance; and


o
Expenses for dental work caused by the accident.
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You should not consider:


o
Funeral expenses; or


o
Travel for relatives (even if accident-related).


C.
Documentation for Allowing Out-of-Pocket Expenses.--The following documentation should be considered proper proof of the expenses paid:


o
Notarized/sworn statement which attests to the validity of the expenses;


o
Cancelled checks (which correlate to bills received);


o
Receipts for services furnished; and


o
Copies of bills demonstrating services furnished.


3418.15
Waiver Under Section 1862(b) of the Social Security Act.--This section of the Act grants the Secretary the right to waive MSP liability recoveries if doing so would be "in the best interests of the program."  Authority to grant waivers under this section of the Act may be exercised only by HCFA CO or RO staff.  Waivers granted under this authority may not be appealed because they are confided to HCFA's discretion.  (See 42 CFR 405.705(d).)


3418.16
Compromise of Claim, or Suspension or Termination of Collection, Under the Federal Claims Collection Act (31 U.S.C. 3711).--This statutory provision gives Federal agencies the authority to compromise where:


o
The cost of collection does not justify the enforced collection of the full amount of the claim;


o
There is an inability to pay within a reasonable time on the part of the individual against whom the claim is made; or


o
The chances of successful litigation are questionable, making it advisable to seek a compromise settlement.


These criteria are provided here for your information, since only RO or CO staff, not Medicare contractors, are permitted to compromise Medicare claims.  If a beneficiary, attorney, or beneficiary's representative offers to pay Medicare less than the full amount of its claim, inform the inquiring party/offeror of their rights to request waiver, appeal, or compromise of the claim.  Advise them that while you may assist them in securing a waiver or appeal, you are not permitted to compromise claims on behalf of the United States Government.  Then follow the instructions at §3418.6.E, which provide that a resolution through the FCCA is available through the RO at any time after you know that Medicare has made conditional payments in a liability situation.


When a beneficiary agrees to a compromise settlement under the FCCA, he or she agrees not to appeal the matter further. 


3418.17
Beneficiary Wishes to Appeal a Waiver Denial or the Overpayment Determination.--See instructions in §3419.


3418.18
Timely Processing of Waiver Determinations.--Waiver determinations should be completed within 120 days from the date a waiver request is received (and date stamped) in your mailroom.
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3418.19
Beneficiary Fails to Respond to Requests for Payment.--These instructions for MSP liability cases supersede instructions found in MIM, §3700, and MCM, §7100 regarding offset of uncollectible overpayments.


Send the entire MSP liability overpayment case to the RO when efforts to collect the MSP overpayment are unsuccessful e.g. after you have made two written requests.  The RO reviews the file under the FCCA for possible compromise, or suspension, or termination of collection efforts. The RO also sends a notice to you containing the rationale for suspension or termination of collection efforts and the amount of savings to be credited.


The RO also considers whether referral to the Social Security Administration (SSA) Program Service Center (PSC) for offset of Title II benefits is appropriate.


3418.20
Recovery from Estate of Deceased Beneficiary.--


A.
General Instructions.--A beneficiary's death does not materially change Medicare's interest in recovering its payments made on behalf of the beneficiary while alive.  Upon death, the estate of the beneficiary comes into existence by operation of law.  It is managed by an executor or administrator whose sole purpose is to conclude all business and financial matters that still remained at death.  Medicare's interest in the outcome of a third party liability claim is one of these matters. Therefore, Medicare's claim is properly asserted against the estate.  


Ordinarily, the estate should not have possession of any settlement proceeds that are due Medicare, since Medicare's claim should have been satisfied before distribution to the estate (i.e., while the attorney was still in possession of the proceeds).  However, if the proceeds have been distributed to the estate, the contractor must act quickly to resolve the outstanding claim, taking the following steps:


1.
When you learn that the beneficiary has died, identify and contact the executor or administrator, or whoever is acting in that capacity.  Find out if he/she is in possession of all Medicare correspondence that had been sent to the beneficiary while alive.  If you are unable to do so, send the executor or administrator dated copies of all such notices.


2.
If a settlement has been reached, a letter (Exhibit 2 - Standard Recovery/Initial Determination Letter) containing an initial determination should have been sent.  The rights to request waiver and/or appeal which are expressed in this letter apply equally to the estate, if there is a surviving spouse or dependent that is entitled under Title II or XVIII.  Where neither of these parties exists, waiver under §1870(c) may not be granted. (However, relief may still be available under §1862(b) or FCCA.)


3.
Ensure that the executor or administrator understands Medicare's priority right to satisfaction of its claim by re-emphasizing that fact in conversations.  You should also attempt to end each conversation with a specific action which will take place within a specific time period.  If this time limit passes and the action has not occurred, contact the administrator again.  The most important thing is the prevention of settlement of the estate prior to satisfaction of Medicare's claim.
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B.
Wrongful Death Statutes.--Wrongful death statutes are State laws which permit a person's survivors to assert the claims and rights that the decedent had at the time of death. These laws may include recovering for the deceased's medical expenses.  When a liability insurance payment is made pursuant to a wrongful death action, Medicare may recover from the payment only if the State statute permits recovery of these medical expenses.  Generally, if the statute permits recovery of the deceased's medical expenses, Medicare may pursue its payments, even if the action fails to explicitly request damages to cover medical expenses.  Thus, in that event, even if the entire cause of action sets forth only the relatives and/or heirs damages and losses, then Medicare may still recover its payments.


When State law permits a full recovery of medical damages but limits the amount of the recovery which is payable to creditors as a result of past medical expenses, Medicare may recover against the entire tort recovery, up to the full amount of past Medicare payments. However, when State law limits the amount of the past medical expenses which may be recovered from the tortfeasor and responsible insurer, Medicare may recover only up to that amount (or the amount of the settlement, if the settlement is less than or equal to Medicare's claim.)


NOTE:
If a wrongful death statute does not permit recovering medical damages, Medicare has no claim to the wrongful death payments.


3418.21
Recovery from Liability Insurers.--The fact that a settlement has been made between the beneficiary and the liable party does not, necessarily, bind Medicare to that settlement.  If the liability insurer was aware of Medicare's interest, but Medicare was not consulted in the settlement, Medicare may pursue the balance of its claim, over and above any amount granted to it in the settlement, against the liability insurer.  (See 42 CFR 411.24(i).)


If the liability insurer does not properly pay Medicare, Medicare has the right to take legal action against the insurer and to collect double damages. 


NOTE:
When a liability insurer is obligated to make payment to an injured plaintiff who is age 65 or older, the insurer has reason to know of Medicare's probable interest and to act to ascertain Medicare's involvement.


When HCFA seeks to recover Medicare conditional payments from an insurance company paying a settlement amount owed to the beneficiary, you must send a copy of the letter to the beneficiary. Likewise, notify the insurer of the fact that the beneficiary was sent a copy of the letter.  If you know that the beneficiary has an attorney, forward a copy of the letter to the attorney.  Retain copies for the file.


3418.22
Lead Contractor Responsibilities.--The lead contractor is the contractor (intermediary or carrier) which, as of the date a Medicare claim is identified as falling within the MSP context, has paid the most in benefits.  Once a lead contractor has been established, that contractor remains the "lead" contractor until the MSP issue is concluded, even if another contractor which better fits the definition of "lead" is later identified.
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A.
Primary Responsibilities.--The primary function of the lead contractor is coordination.  It coordinates Medicare's activities with all parties, including the Medicare contractors, the beneficiary and his/her representative(s), the liability insurer, and the RO to insure that Medicare receives a settlement in accordance with HCFA guidelines.  To accomplish this, the lead contractor shall:


o
Maintain a log of all charges related to the liability settlement claim which have been, or will be, paid by any Medicare contractor on behalf of the beneficiary.  Compile the documentation necessary for the accurate and efficient identification and adjudication of the liability settlement claim;


o
Keep the RO informed of all developments in the liability settlement process;


o
Notify all involved contractors of its position as the lead contractor;


o
Act as the contact point for any communications directed to Medicare from any party involved in the liability settlement situation and, where necessary, pass the information along to the appropriate Medicare contractor and RO;


o
Act as the conduit for any communications from other Medicare contractors and/or the RO to the beneficiary, the beneficiary's representative or any other concerned party to the liability settlement situation;


o
Refer all requests to negotiate/compromise Medicare's claim to the RO.


o
Within the guidelines of these instructions, notify the involved Medicare contractors of any savings they may claim after the liability situation is resolved;


o
Notify the RO of every MSP liability case handled;


o
Process requests for appeals of overpayment determinations;


B.
Intermediary as Lead Contractors.--In general, the intermediary acts as the lead contractor except in the following circumstances:


o
When a hospital files a direct claim against the liability proceeds;


o
The intermediary is also the defendant in the litigation, then lead responsibility revolves to the carrier.  If no carrier is involved, or if the other involved contractor(s) would also be defendants, the pursuit of the Medicare recovery becomes the responsibility of the RO; or


o
The carrier has paid out more in conditional payments


3418.23
Lead Contractor's Responsibility to Notify Beneficiary/ Attorney and Liability Insurer of Medicare's Interest.--When a claim is identified in which litigation either has been or may be undertaken by the beneficiary, the Medicare lead contractor should contact the beneficiary and his/her attorney and advise them of Medicare's interest as soon as possible, to protect Medicare's claim.  The lead contractor must also notify the liability insurer, 
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or alleged liable party, of Medicare's interest in the litigation.  If a settlement has not been reached, forward Exhibit 10 and Exhibit 12, Standard Notice of Potential Medicare Recovery, to the beneficiary and attorney.  Use of one of these letters, not a substitute, is mandatory.  Once a settlement is reached, you should forward Exhibit 2, Standard Recovery/Initial Determination Letter. Retain copies of all correspondence for the file. 


If the alleged wrongdoer, or his/her representative or insurer, makes inquiries about the details of Medicare's claim, such as asking for an itemization of the services paid for, refer him or her to the beneficiary's attorney.


3418.24
Non-lead Contractor Responsibilities.-- When you are involved in a MSP liability case but do not qualify as the lead contractor, you still have the following responsibilities: 


o
Upon identifying a liability situation in which it is obvious another contractor will be the lead, confirm that the contractor is aware that a liability settlement situation exists and that it apparently will be the responsible lead contractor.


o
Notify the lead contractor of all benefits paid on behalf of the beneficiary involved in the liability situation.  This should be done no matter what the dollar amount of the payments total. 


o
Forward to the lead contractor all inquiries received from the beneficiary, his agent(s) or other parties involved in the liability situation for a response.  When necessary, provide the lead contractor with the information required for it to make an appropriate response.


3418.25
Calculation of Savings for the HCFA-1564 (MSP Savings Report).--Savings on the HCFA-1564 can be recorded only for the actual amount of savings realized, plus Medicare's share of the procurement costs.  Under no circumstances can you claim more in savings than you paid in benefits.  Each contractor may claim the savings for the benefits it paid out.  Lead contractors may not claim savings for benefits paid by other contractors involved in the case.


Savings Priority.- The savings priority is the order in which contractors who paid benefits in a Medicare liability settlement case may record savings at the final settlement of that case.  The contractor with the first priority is the one who paid the largest amount of exhaustible benefits.  Other contractors who paid exhaustible benefits are then next in line, in descending order of the amount of benefits paid.  Finally, in descending order of benefits paid are those contractors which provided nonexhaustible benefits.


3418.26
Liability Settlement Tracking Report.--Send this report (Exhibit 8) to your RO no later than 30 days after the end of each quarter, i.e., January 30, April 30, July 30, and October 30.  Report only cases where either a settlement has been reached or a liability payment has been received, and where a final disposition has been reached, including either: waiver, compromise, suspension, termination, offset, or receipt of final payment.


Complete the report as follows:


o
Fill in your name, contractor number, the quarter and fiscal year.


o
List each beneficiary and HICN for cases settled, and reimbursement to the Medicare program received during the quarter;
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o
List Medicare's proportionate share of the procurement costs;


o
If the total amount of conditional payments minus Medicare's share of the procurement costs is less than the final amount collected, enter a brief explanation for accepting the lesser amount in the comment section;


Use the following definitions to complete the report;


o
Date of Injury.--The date of the initial injury or accident.


o
Date Settled.--The date final settlement was reached or date liability policy payment was made.


o
Total Amount of Conditional Payments.--Total amounts (Parts A and B) of all Medicare payment for which the other insurer is liable.


o
Final Amount Collected.--Amount refunded to Medicare.


3418.27
Documenting a MSP Liability Case.--When a MSP liability claim is identified, the lead contractor must compile a liability case file including:


o
Name of lead contractor;


o
Name(s) of other Medicare contractors involved;


o
Beneficiary's name;


o
HICN;


o
Date of the accident and/or illness;


o
Name of liability insurer;


o
Address of liability insurer;


o
Name and address of liability insurer's agent/attorney;


o
Name and address of beneficiary's lawyer/ representative;


o
Specific information about the benefits paid on behalf of the beneficiary, broken out by contractor;


o
A brief narrative of the circumstances giving rise to the claim;


o
Letter of initial determination, containing notification of waiver and appeal rights;


o
Any written request from the beneficiary or the beneficiary's representative requesting that Medicare reduce its claim, with reason for request;


o
Any stated amount being offered to the Medicare program by beneficiary/attorney, if provided to you (this is information which the RO is ultimately responsible for retaining, since RO conducts negotiation);


o
A copy of the settlement agreement or documentation of the settlement reached; 
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o
A statement of the procurement costs incurred;


o
Where waiver is requested, documentation supporting claims of financial hardship or equity and good conscience;


o
Itemization of out-of-pocket expenses incurred as a result of the accident, including dates and places of medical services, the nature of those services and the identification of providers, physicians, and suppliers.


The case documentation checklist worksheet (Exhibit 9) should be used to ensure that the appropriate documentation is gathered.


MSP liability files are to be maintained on the premises of the lead contractor.  The lead contractor should maintain the actual liability settlement case files in its records for a period of not less than 5 years from the date of initial correspondence with beneficiary concerning Medicare's potential claim (i.e., the date of Exhibit 10 or Exhibit 12).


3418.28
Collecting Interest on the Liability Claim.--


A.
Medicare's Right to Collect Interest.--Medicare assesses interest on MSP debts by exercising common law authority that is consistent with the Federal Claims Collection Act (FCCA) and implementing regulations.  (See 45 CFR 30.13.)  HCFA requires that a beneficiary or other entity repay HCFA within 60 days of receiving insurance proceeds from a third party payer.  (See 42 CFR 411.24(h).)  If HCFA does not receive a full refund, or adequate proof that no overpayment exists, within 60 days of notifying the beneficiary of HCFA's demand, begin assessing interest as of the date of the mailing of the demand letter.


If the beneficiary requests a waiver or an appeal of the overpayment determination, he/she will be held responsible for the interest on the debt if the agency prevails and a refund is later collected.  (See 45 CFR 30.14(a).)  In cases of joint and several liability among two or more debtors, Federal regulations at 42 CFR 401.623 prohibit HCFA from allocating the burden of claims payment among the debtors.  HCFA will proceed with collection action against one debtor even if other liable debtors have not paid their proportionate shares.  Therefore, if one of the joint debtors owes Medicare, you may assess interest on the debt.


Regulations at 45 CFR 30.13(a) provide for assessing the higher of the private consumer rate (PCR) or the current value of funds (CVF) rate of interest on overpayments and underpayments.


Interest will continue to accrue on delinquent debts until the debt is either paid in full or there is a determination to terminate the collection action by the RO or CO.


B.
How to Calculate Interest.--To determine the amount of interest owed on an outstanding MSP debt, take the following actions:


o
Interest can be charged only after the responsible entity has been notified of the debt and a demand for payment has been made, and has had thirty days in which to make repayment.  Calculate the interest due beginning from the date of the original demand letter.
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o
Interest cannot be assessed on deductible and coinsurance amounts.


o
Even though you will be requesting repayment of the gross Medicare payment, interest can be charged only on the actual Medicare payment or the provider's charges, if less.  Therefore, you must separate these amounts to determine the amount on which interest will be charged.  


3418.29
Medicare Health Maintenance Organization (HMO) Contracts.--HMOs and competitive medical plans (CMPs) which contract with HCFA on a cost basis, are required, under 42 CFR 417.528 to identify MSP situations and coordinate benefits of its Medicare enrollees with these payers.  These are the same procedures that intermediaries and carriers perform for MSP situations.


If it is determined that payments have been made by both the cost contract HMO and Medicare intermediaries and carriers, the entity which paid the most in benefits will assume responsibility for coordinating with the other entities to develop the total Medicare conditional payments made and initiate recovery activities.  For example, if you are determined to have paid the most in benefits, development with both the cost-contract HMO and/or carrier is necessary. It is essential that the amount said to be Medicare's claim represents the total of any Part A and B Medicare services provided to the beneficiary.


Identification of cost contract HMO/CMP Medicare enrollees is normally determined from CWF response trailers designating the contract number, and payment option codes 1 or 2.
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4-135.3
Rev. 1640

12-94
SPECIAL PROVISIONS RELATED TO PAYMENT
3418.30 (Cont.)


EXHIBIT 1


MEDICARE LIABILITY SETTLEMENT CLAIM REIMBURSEMENT SUMMARY

Beneficiary: _________________________
HICN: __________________


1.   Amount of settlement



$__________________


2.   Medicare payments

    (contractor)






$__________________



    (contractor)






$__________________


    (contractor)






$__________________


3.   Total Medicare payments



$__________________


4.   Attorney fees (___% of line

     1, if applicable)





$__________________


5.   Other procurement costs incurred

     (per attorney)





$__________________


6.   Total procurement costs

     (lines 4 + 5)





$__________________


7.   Ratio of procurement costs to

     settlement (line 6 / line 1)

 

_________________%


8.   Medicare's share of procurement

     costs (line 3 x 7)





$__________________


9.
Total Providers' Charges



$__________________


10.
Medicare's claim to be recovered

(the lesser of line 3 or line 9

minus line 8)





$__________________


PLEASE PREPARE THE CHECK EXACTLY AS SPECIFIED BELOW



NAME OF CONTRACTOR               $ AMOUNT 
If any questions arise, please call -- (Name and telephone number of appropriate contractor staff person.)
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EXHIBIT 2


STANDARD RECOVERY/INITIAL DETERMINATION LETTER


TO BENEFICIARY/ATTORNEY

Dear Mr./Ms. ___________________


This letter follows our (date of initial letter to beneficiary/attorney) letter in which we advised you that you would have to pay Medicare back if you received money from a third party due to your (date of accident) accident which caused medical expenses for which Medicare conditionally paid. We have now been advised that you have received such proceeds.  This means that Medicare now has a claim against these proceeds in the amount of $________, which represents Medicare's claim after reduction for procurement costs, in accordance with 42 CFR 411.37.


The Medicare Secondary payer provisions of the statute, 42 CFR 1395y(b)(2), preclude Medicare from paying for a beneficiary's medical expenses when payment "has been made or can reasonably be expected to be made promptly... under an automobile or liability insurance policy or plan (including a self-insured plan) or under no-fault insurance."  However, Medicare will pay for a beneficiary's covered medical expenses when the third party payer does not pay promptly, conditioned on reimbursement to Medicare from proceeds received from a third party liability settlement, award, judgment or recovery.  In your case, Medicare made a conditional payment in the amount of $_______.  A list of the claims used to arrive at this total is enclosed.


Medicare's regulations require that you pay Medicare back within 60 days of your receipt of settlement or insurance proceeds.  It is our understanding that 60 days have passed since you received the insurance proceeds.  Therefore, please send a check or money order in the amount of $______, made payable to (name of contactor) in the enclosed envelope.


Exercising common law authority and consistent with the Federal Claims Collection Act and 45 CFR 30.13, interest will be assessed if this debt is not repaid in full within 30 days of the date of this letter.  Additionally, 45 CFR 30.14(a) provides that a debtor may either pay the debt, or be liable for interest on the uncollectable debt while a waiver determination, appeal, or a formal or informal review of the debt is pending.  Therefore, assessment of interest may not be suspended solely because further review may be requested.  Interest will be assessed at the rate of _______.  It should be noted, however, that you may repay the debt to avoid accruing charges, but retain your right to dispute, appeal, or request waiver of the debt.  If you succeed in your appeal or waiver request, Medicare will refund your money.


If you do not repay this overpayment, Medicare has the authority to refer it to the Social Security Administration or Railroad Retirement Board for further recovery action, which may result in the overpayment being deducted from any monthly Social Security or Railroad Retirement benefits to which you may be entitled. 


If you are unable to refund this amount in one payment, you may ask us to consider whether to allow you to pay in regular installments.  


The law requires that you must repay an overpayment to Medicare unless both of the following conditions are met:
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(1)
This overpayment was not your fault, because the information you gave us with your claim was correct and complete as far as you knew, and, when the Medicare payment was made, you thought that it was the right payment for your claim,


AND

(2)
Paying back this money would cause financial hardship OR would be unfair for some other reason. 


If you believe that BOTH of the conditions above apply in your case, please let us know, giving a brief statement of your reasons.  You will be sent a form asking for information about your income, assets, and expenses, and requesting that you explain why you believe you are entitled to waiver of the overpayment.  We will notify you if recovery of this overpayment can be waived.


You may appeal our decision if:  you disagree that you received an overpayment; or you disagree with the amount of overpayment; or you disagree with our decision not to waive your repayment of the overpayment.


For Part A services, you must appeal within 60 days from the date of your receipt of this determination.  For Part B services, you must file an appeal within 6 months of the date of this determination.  However, we recommend that you file appeals of Part A and Part B claims within 60 days of receiving this notice so that both appeals may be resolved efficiently.  Appeals should be requested in writing to ________________.


If you decide to appeal this determination further, and if you want help with your appeal, you can have a friend, lawyer, or someone else help you.  Some lawyers do not charge unless you win your appeal.  There are groups, such as lawyer referral services, that can help you find a lawyer.  There are also groups, such as legal aid services, who will provide free legal services if you qualify.  


If you have any questions about this letter, you may contact either this office or any Social Security office.



Sincerely,




ABC Contractor


Attachments: List of claims

 Pre-ad
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EXHIBIT 3


SOCIAL SECURITY ADMINISTRATION REQUEST FOR WAIVER


OF OVERPAYMENT RECOVERY (SSA-632-BK)
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EXHIBIT 4


STANDARD LETTER GRANTING FULL WAIVER

Re: Name of Beneficiary HIC #


Dear Beneficiary/Attorney:


We have reviewed your/your client's request to waive the amount owed to Medicare and have determined that you qualify for a full waiver.


This qualification is based upon the requirements of Section 1870(c) of the Social Security Act (42 U.S.C. 1395gg(c)), and the regulations found at 42 CFR 405.355-405.356, and 20 CFR 404.506 et seq.  These regulations provide that a beneficiary's overpayment may be waived if the beneficiary is without fault in causing the overpayment, and if recovery would either defeat the purpose of the Social Security Act or Medicare program, or if recovery would be against equity and good conscience.  Because you/your client meet(s) these qualifications, we are granting a full waiver.


You have shown [include explanation of the reasons the qualifications for waiver have been met].  


The Medicare conditional payment in this case was $__________.  You (Your client) received a settlement of $__________.  The procurement costs in this case, including attorney fees were $________.  After allowing $_____ as Medicare's share of procurement costs, the amount which would have been due to Medicare is $_________.  However, for the reasons stated above, Medicare is waiving recovery of this amount.


Please sign the enclosed release agreement form within 10 days and return it to this office.  Should you/your client have any questions concerning this letter, please contact _______________ on ___________.




Medicare Contractor


Enclosure(s): Release Agreement

Rev. 1640 
4-135.8

3418.30 (Cont.)
SPECIAL PROVISIONS RELATED TO PAYMENT
12-94


EXHIBIT 5


STANDARD LETTER GRANTING PARTIAL WAIVER


Re: Name of Beneficiary HIC #


Dear Beneficiary/Attorney:


We have completed our review of your/your client's request to waive monies owed to Medicare. It is our decision to partially waive Medicare's claim.


The authority to waive recovery of a Medicare overpayment is found in Section 1870(c) of the Social Security Act (42 U.S.C. 1395gg(c)).  Under this provision, and the regulations found at 42 CFR 405.355-405.356, if a beneficiary is without fault in causing the overpayment and recovery would either defeat the purpose of the Social Security Act or Medicare program, or would be against equity and good conscience, recovery may be waived.  In making these decisions, Medicare applies the rules found in Social Security regulations at 20 CFR 404.506-404.509, 404.510a, and 404.512.


In applying these rules, we found the following:


Enter reasons for partial deductions: 


Example: This partial waiver is granted because it would be against equity and good conscience to recover the full amount of the claim.  The settlement proceeds in this particular case were very small considering the injuries suffered; therefore, it would be against equity and good conscience for Medicare to take the entire settlement.



OR


Example: You have documented financial hardship and we have determined that it would defeat the purpose of the Social Security Act to request repayment of the entire claim. Therefore, we are granting a partial waiver in the amount of _________, and ______must be repaid to Medicare.


Medicare's conditional payment in this case was _________.  You (your client) received a settlement of $__________.  The procurement costs in this case, including attorney fees were $____________. After allowing $__________ as Medicare's share of procurement costs per 42 CFR 411.37, Medicare's net conditional claim was $__________.


However, in accordance with this determination, we are granting a partial waiver in the amount of _________. The total amount now due to Medicare is $(principle and interest).  In accordance with this determination, a check in the amount of $__________, made payable to Medicare, should be sent to:


Medicare contractor

       


Address 


Your/the beneficiary's name and health insurance claim number should be included on the check made payable to Medicare.  
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On (date that exhibit 2 was sent)_____, we notified you that interest would be assessed on any debt not repaid in full within 30 days of that date, regardless of whether you chose to appeal or to seek waiver of the debt.  We advised you that repaying the debt would not affect your right to dispute, appeal, or request waiver of the debt.  Because you did not repay the debt within 30 days of (the date that exhibit 2 was sent), you owe Medicare $_____, in interest charges.


Please sign the enclosed release agreement form within 10 days and return it to this office.  


If you disagree with the decision not to grant a full waiver of recovery of this overpayment, you have 60 days from the date you receive this letter to request a reconsideration.  The request can be submitted directly to the address above.  


If you decide to exercise your appeal rights, and if you want help with your appeal, you can have a friend, lawyer, or someone else help you.  There are groups, such as lawyer referral services and public interest advocacy groups, that can help you find a lawyer.  There are also groups, such as legal aide services, who provide free legal services if you meet eligibility requirements.  Should you/your client have any questions concerning this letter, please contact _______________ on ___________.



Medicare Contractor


Enclosure(s): Release Agreement Form

              Pre-addressed envelope
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EXHIBIT 6



STANDARD LETTER DENYING WAIVER REQUEST

Medicare Beneficiary

HIC # XXX-XX-XXXD


We have completed our review of your request for waiver of the outstanding Medicare claim against the settlement or recovery proceeds you have received with respect to your       accident.  It is our determination that your circumstances do not fall within the criteria used to grant waiver, as set forth in our letter to you dated       .  These circumstances are:


[Insert substantive and fact-driven reasoning, applying the waiver criteria and explaining how particular expenses were or were not accident-related.  Be sure to address or rebut the beneficiary's reasons for requesting a waiver, including if no reason was given.]  For these reasons, we are denying your request that Medicare waive its recovery.


Medicare's conditional payment in this case was $_________.  The liability settlement received was $___________  The procurement costs totaled $___________.  After allowing $________ as Medicare's share of procurement costs under 42 CFR 411.37(c), Medicare has a claim in the amount of $_________ against your settlement or recovery proceeds.  Also, on (date that exhibit 2 was sent)_____, we notified you that interest would be assessed on any debt not repaid in full within 30 days of that date, regardless of whether you chose to appeal or to seek waiver of the debt.  We advised you that repaying the debt would not have affect your right to dispute, appeal, or request waiver of the debt.  Because you did not repay the debt within 30 days of (date that exhibit 2 was sent), you owe Medicare $________ in interest charges.   


Therefore, in accordance with this determination, the amount which must be repaid to Medicare is $_____________.  A check in the amount of $__________, made payable to Medicare, should be sent within 30 days of your receipt of this determination in the enclosed envelope to:


Medicare contractor

       


Address 


Your/the beneficiary's name and health insurance claim number should be included on the check made payable to Medicare.  



If you disagree with the decision not to grant waiver of recovery of this overpayment, you have 60 days from the date you receive this letter to request a reconsideration.  The request can be submitted directly to the address above.  


If you decide to exercise your appeal rights, and if you want help with your appeal, you can have a friend, lawyer, or someone else help you.  There are groups, such as lawyer referral services and public interest advocacy groups, that can help you find a lawyer.  There are also groups, such as legal aide services, who provide free legal services if you meet eligibility requirements.  Should you/your client have any questions concerning this letter, please contact _______________ on ___________.


Medicare Contractor


Enclosure(s)
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EXHIBIT 7


RELEASE AGREEMENT FORM

     (Name, title and name of contractor)      , as a Medicare intermediary or carrier authorized to make the following statements and assurances on behalf of Medicare.  The undersigned beneficiary,      (name of beneficiary)      , is the claimant in an action resulting from an accident which occurred on or about      (Date of accident)    .


Medicare has been advised of a (proposed) settlement in the above action in the amount of $_____________.  In accordance with Federal Regulations at 42 CFR 411.37, the amount of funds to be recovered by Medicare pursuant to Section 1862(b)(2) of the Social Security Act (42 U.S.C. 1395y(b)(2)) has been determined to be $______.  Medicare and the undersigned beneficiary have agreed that Medicare will accept $___________ in full satisfaction of its claim.


     (Name, title and name of contractor)      , on behalf of Medicare, does forever discharge    (name of beneficiary)      , his/her agents, successors, executors, administrators and assigns from any and all claims, actions, causes of action, demands, rights, damages, costs, loss of service, expenses, and compensation whatsoever, which Medicare now has or which may hereafter accrue related to the incident above.


   (Name of beneficiary)       does forever discharge Medicare, its agents, successors and assigns from any liability for payment for claims related to the incident above and does specifically waive any and all rights to appeal, waiver or [further] compromise of Medicare's interest in claims for items or services related to the incident above.


Medicare has no liability or obligation to pay for any services related to the injury that were furnished before the date of the settlement and that the beneficiary did not specifically identify to Medicare in writing before the release was executed.


Each of the undersigned has read the foregoing release and fully understands it and its terms.


Date:
________________


________________________



_____________________

(Witness)







(Name & Title)

________________________



Medicare

(Witness)


Date:
________________


________________________



_____________________

(Witness)







(Name of Beneficiary)

________________________



Beneficiary/Claimant

(Witness)
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EXHIBIT 8




MSP LIABILITY CASE TRACKING REPORT


Contractor Name___________             Contractor Number___________   
Quarter Ended ____________             
Fiscal Year ________________



Beneficiary      

Date of
Date of  
Cond.    
  Proc.  
Amt.      Remarks   

Name          
HICN  
 Injury   
 Settlmt. 
 Payment
   Costs 
 Coll-                                                                    









 ected
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EXHIBIT 9



MSP LIABILITY CASE DOCUMENTATION CHECKLIST



o
Management control document to RO
______


o
Written request from beneficiary/his agent for

a reduction in Medicare's recovery, with reason

for request
________


o
A statement of the total settlement offered by

the liability insurer, or ordered by the court _______


o
Amount the beneficiary/attorney believes Medicare

should accept in satisfaction of its claim
_________


o
Accounting of procurement costs incurred in the

claim settlement ________


o
Dates and types of medical services and names

and addresses of providers, physicians, and

suppliers
________


o
Accounting of beneficiary's out-of-pocket

expenses  _________


o
Amount of benefits paid on behalf of the

beneficiary, broken out by contractor ________


o
Documentation of nature of accident, including

dates
_________
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EXHIBIT 10



NOTICE TO BENEFICIARY OF MEDICARE'S POTENTIAL RECOVERY


Dear Beneficiary:


Our records indicate that the medical services you received on [date(s)] were the kind that are often the result of an accident or injury.  If this is the case, Medicare recognizes that you might file a claim against the persons you believe should be financially responsible for your accident/injury.  If you file such a liability claim, they may pay you a sum of money as a remedy for your injuries and associated costs.  Also, your own automobile insurance or homeowner's policy, or other type of insurance, may pay for your medical expenses.


The purpose of this notice is to tell you that Medicare will pay for the medical expenses arising from this accident/injury only on the condition that you pay Medicare back out of any money that you receive from the person or insurance company that compensates you for your damages and losses, including your own insurance company. 


This conditional payment that Medicare makes for your accident-related expenses and Medicare's right to reimbursement from your settlement proceeds is the law.  It is known as the Medicare Secondary Payer provisions, and can be found at 42 U.S.C. 1395y(b)(2).  The rules that govern how this statute operates can be found beginning at 42 CFR 411.20.


This notice is applicable to you only if you receive monies in the future OR have already received monies from a third party or insurance company, or your own insurance company, as a settlement or recovery of a claim you filed (or should have filed) for your injuries, damages, and losses arising from this accident/injury.


Please remember that you are required by law to pay us back as soon as you receive any monies as settlement or recovery of the claim.  It is your obligation to let us know when you have settled your claim, no matter how long a time has passed between the original accident/injury and when you receive money.  


It is important that you keep in mind the fact that you must pay Medicare back when you, your representative, or attorney negotiates and finally accepts a dollar amount in settlement.  This reimbursement should be considered a cost that must be paid up front out of the settlement proceeds before any distribution occurs.  Under no circumstances should you spend settlement proceeds which should be used to satisfy Medicare's claim.


If you have engaged an attorney to pursue your liability claim, or are planning to, the amount Medicare may recover will be reduced by a proportional share of attorney fees and/or other procurement costs.  If you have a representative or attorney in this matter, give him or her a copy of this notice immediately.


If applicable, please advise us of the name and address of your attorney, insurance companies involved, and a description of your injuries on the enclosed HCFA-L365 form, and return it to this office.
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If you have any questions, please contact this office at (XXX) XXX-XXXX.


Sincerely,


ABC Contractor


Enclosure:  HCFA-L365 Form
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EXHIBIT 11




STANDARD ACKNOWLEDGEMENT OF WAIVER REQUEST


(Requesting Additional Information)

Dear Beneficiary/Attorney:


This letter acknowledges your/your client's request for waiver of recovery of a Medicare overpayment resulting from the liability settlement you received.


In order to help us evaluate your/your client's request under Section 1870(c) of the Social Security Act (42 U.S.C. 1395gg(c)), please complete and return the enclosed form SSA-632-BK, Request for Waiver of Overpayment Recovery.   Also, please provide an explanation of your reasons for requesting a waiver.  You/Your client are/is responsible for providing complete documentation substantiating your request, including: documentation of procurement costs and out-of-pocket expenses incurred, if any.  If you claim that repaying Medicare will create a financial hardship you should provide evidence to demonstrate such hardship. 


If you/your client are/is able to refund a portion of the overpayment, please let us know how much you are able to repay, with an explanation of why you are unable to refund the entire amount.  Please refer to our (date of recovery/initial determination) letter, in which we explained the criteria that control our determination of whether waiver may be granted. 


Any person who makes or causes to be made a false statement of representation of material fact in an application or for use in determining a right to payment under the Social Security Act commits a crime punishable under Federal law and/or State law.  In submitting the enclosed SSA-632-BK form and any material documentation, you are deemed to affirm that all information you have given is true.


Any questions you have may be directed to __________________at (area code) XXX-XXXX.


Sincerely,

ABC Contractor 




Enclosure: SSA-632-BK Form
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EXHIBIT 12



NOTICE TO ATTORNEY OF MEDICARE'S POTENTIAL RECOVERY

RE:
Mary Smith, HIC# 000-00-0000A

Date of Injury:  January 7, 1990


Dear Mr. Adams:


The above Medicare beneficiary has advised us that you have been retained to represent him/her in matters arising out of the above-referenced accident.  Medicare acknowledges that you may file a claim and/or a civil action against a third party on [name of beneficiary]'s behalf, seeking damages for injuries he/she received and medical expenses he/she incurred as a result of the accident.  


The purpose of this letter is to advise you of the applicability of the Medicare Secondary Payer Program in this circumstance.  See 42 U.S.C. 1395y(b)(2).  Medicare is precluded from paying for a beneficiary's medical expenses when payment "has been made or can reasonably be expected to be made . . . under an automobile or liability insurance policy or plan (including a self-insured plan) or under no fault insurance."  However, Medicare may pay for a beneficiary's covered medical expenses conditioned on reimbursement to Medicare from proceeds received pursuant to a third party liability settlement, award, judgment or recovery.  This conditional payment gives Medicare the right to recover its payments when the beneficiary receives proceeds from a third party arising out of an accident which generated the medical expenses for which Medicare conditionally paid.


In these instances, Medicare's reimbursement is reduced by a pro rata share of procurement costs. It is in your, and your client's, best interests to keep Medicare's payment and the obligation to satisfy Medicare's claim in mind when negotiating and accepting a final dollar amount in settlement of the claim with the third party.  Medicare's claim must be paid up front out of settlement proceeds before any distribution occurs.  Moreover, Medicare must be paid within 60 days of receipt of proceeds from the third party.  If Medicare is not repaid timely, interest may be assesses.  You may not disburse proceeds up to the amount of Medicare's claim prior to satisfaction or alternative resolution of the matter.


We are coordinating with other Medicare claim offices to obtain a summary of conditional payments made to date.  A Medicare contractor will contact you regarding the total amount that Medicare paid for the above-referenced accident-related medical expenses.


If a settlement has already been reached, please provide the following information:


1.
An authorization from your client to permit us to release specific claims data to you.  If you do not have a release on file, please have your client sign the enclosed release form and return it to our office.


2.
A copy of the settlement agreement showing the settlement date and total amount of the award.


3.
An itemized statement of attorney fees and procurement costs.
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4.
The name, address and telephone number of the automobile or liability insurer involved, and if available, the policy number, claim number, and adjustor's name.


Please acknowledge receipt of this letter in writing at your earliest convenience.  Should you have any questions regarding this matter, please contact this office at (XXX) XXX-XXXX.


Sincerely,



MSP Coordinator

ABC Contractor


Enclosure:  Release of Claims Data Form
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3419.
APPEALS PROCEDURES FOR MSP LIABILITY OVERPAYMENTS


These instructions prescribe procedures to be used in processing appeals of MSP liability overpayment and waiver determinations.  Since recovering MSP liability overpayments involves procedures which vary somewhat from those used for general overpayments, the following recovery instructions are to be used in place of the general overpayment instructions found at MCM, §12010 and MIM, §3781, except where specific references to those sections are provided.  These instructions supersede any conflicts in the procedures.


3419.1
Initial Determinations.--Initial determinations generate appeal rights.  There are three types of initial determinations made within the context of the MSP program which generate appeal rights. The beneficiary may appeal:


o
The existence of the overpayment;


o
The amount of the overpayment; and


o
A less than fully favorable determination of §1870(c) waiver request.


Negotiation of a compromise, or suspension or termination of collection action under the Federal Claims Collection Act by the RO, is not an initial determination, and, therefore generates no appeal rights.  (See 42 CFR 405.705(d).)  A waiver granted under §1862(b) of the Social Security Act also generates no appeal rights.


3419.2
Notification of the Right to Appeal.--The beneficiary must be given notice of appeal rights within the document reflecting the initial determination.  If the beneficiary continues to follow through with the appeal process, notice of the next sequential appeal right must be given with each new determination.  (See MIM, §3418.10 and Exhibit 2.)


3419.3
Part A and Part B Appeals of MSP Liability Overpayments.--MSP liability determinations which may be appealed are listed at §3419.1.  Medicare contractors are responsible for processing appeals of these determinations.  When processing a Part A appeal, use the Part A appeal process set forth at MIM, §3781.  Part B appeals should be processed using the Part B appeal procedures at MCM, §12010.  The first level of the Part A appeal process is a reconsideration.  The first level of the Part B appeal process is a review.


A.
Requests for Appeal.--Any writing that the contractor receives indicating dissatisfaction with the initial determination constitutes a request for an appeal.  Any language about a review, reexamination, investigation or the like should be deemed an implied request for an appeal (See 42 CFR 405.710.)


B.
Combined Requests for Waiver and Appeal.--If a beneficiary objects to recovery of Medicare's claim on the basis of hardship or inequity, treat the objection as a request for waiver, even if it is filed on a form normally used to request an appeal.


If the beneficiary simultaneously requests an appeal of the overpayment (either the amount or its existence) AND requests waiver, process the appeal request BEFORE processing the request for waiver.
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If the initial overpayment determination is affirmed, then proceed with evaluation of the waiver request in accordance with the instructions found at §3418.13.  Issue the waiver determination. (See Exhibits 4, 5, and 6 for standard waiver determination letters to use.)


Where simultaneous waiver and appeal requests have been made, send a brief letter acknowledging receipt of the requests.  The acknowledgement letter should inform the beneficiary that you will be processing both requests together, although you will first be determining that the overpayment determination is correct.  After a determination regarding both the overpayment and the waiver request have been made, send one letter notifying the beneficiary of the determination(s).


C.
Combined Part A and Part B Appeals.--When an appeal request is made which involves both Part A and Part B payments, you are responsible for ensuring that payments under Part A are processed using the reconsideration process, and that Part B payments are processed under the review process.  These are two separate and distinct processes.  You are responsible for ensuring that Part A and B appeals are conducted according to their respective processes.  To do so, separate the Part A payments from those made under Part B.


You are also responsible for all aspects of conducting the appeal, including evaluation of the record, issuance of the appeal decision and workload reporting.  Process all subsequent appeal activities, e.g., ALJ hearing requests and ALJ hearing determination effectuation.  Also, provide the carrier with final appeal dispositions and MSP program savings, if any.


D.
Steps in Deciding an Appeal.--An appeal must be decided by a person other than the one who made the initial determination.  Your objective is to make a determination as to whether the initial determination was correct.


As part of the appeal determination, it may be necessary for staff to conduct medical review of the services in question.  Therefore, it is important to obtain all related documentation (i.e., emergency room reports, admission history, physician orders, nursing notes, and discharge summary) in order to make an informed evaluation.  Other steps which should be followed:


o
Check all mathematical computations for accuracy;


o
Determine whether any new evidence has been produced since the time the initial determination was made; if so, that information must be considered.


o
If the beneficiary is appealing a denial of a waiver request, use the criteria found in §3418.14 to determine whether the initial determination is correct.


o
Once the determination has been made, send the beneficiary/attorney the standard letter found at either Exhibit 1 or 2, depending upon whether the beneficiary is appealing the overpayment or a waiver determination.  Your letter must include a clear rationale for your determination.
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o
The determination contains notification of the second appeal right [MIM: the right to a hearing before an ALJ if the amount in controversy is $100 or more, MCM: the right to a fair hearing before a carrier hearing officer if the amount in controversy is $100 or more].  This appeal right automatically comes into effect when the beneficiary is dissatisfied with the reconsideration, or review determination and makes a written request for such an appeal.  The written request for an ALJ hearing, must be filed within 60 days of receipt of the reconsideration determination.  The written request for a fair hearing must be filed within 6 months of receipt of the review determination.  You should use Exhibit 1 -Standard Reconsideration of Overpayment Determination/ Computation, or Exhibit 2 - Standard Reconsideration of Waiver Determination.  Use of these letters is mandatory; substitutes may not be used.


See MIM, §3781 and MCM, §12010 for general information about the appeal process.


3419.4
Role of Carriers in MSP Liability Appeals Process.--


Carriers may act as lead contractors and may conduct appeals only when the circumstances described at 3418.23(B) apply.  Therefore, when the carrier receives an appeal of one of the determinations listed at 3419.1 pertaining to a liability situation, the file should be duplicated and forwarded to the intermediary with the highest amount of payments.  If only Part B payments are involved, the carrier conducts the appeal.


For budget and workload reporting, all carrier activities associated with preparation of MSP files for appeals transfer should be reported as MSP line items.


The MSP liability case file transferred to the intermediary must be complete and contain all documentation used to develop the initial determination.


There are statutory appeal processing timeliness requirements which require prompt action on the part of the carrier.  Upon receipt of an MSP liability appeal request, the carrier must transfer the request and file to the intermediary within 10 calendar days.  The intermediary should acknowledge the request for appeal within normal time frames.  For processing timeliness, use the date of receipt in the mailroom as the date of receipt.  The date the beneficiary filed the request with the carrier or intermediary is used to determine if the beneficiary filed timely.
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EXHIBIT 1



STANDARD RECONSIDERATION OF OVERPAYMENT


DETERMINATION/COMPUTATION

Dear Beneficiary:


As a result of your (date)  request for reconsideration of our initial determination of the amount/existence of Medicare's claim against settlement proceeds you received from a third party due to the [type of  ] accident which gave rise to medical expenses for which Medicare conditionally paid, we hereby (affirm, modify, reverse) our initial determination.  This new determination was made by individuals who were not involved in making the initial determination.  The latest reviewer(s) examined all the information that was previously available and all additional information that you submitted with respect to this reconsideration.


In your request for reconsideration, you stated . . . (give summary of why a reconsideration was requested).


You provided additional information in the forms of . . .   which we fully considered in making this reconsidered determination, OR you provided no new or additional information.


[Insert application of the facts to the existence of the claim or how particular expenses were or were not accident-related.  Be sure to address or rebut the beneficiary's reasons for requesting a reconsideration, including if none were given.]


If the determination reverses Medicare's claim, provide explanation for the new determination. The Medicare conditional payment in this case was $____.  You received a settlement of $______.  The procurement costs, including attorney fees, were $______.  After allowing $_____ as Medicare's share of procurement costs, the amount which would have been due is $____.  However, for the reasons stated above Medicare will not seek recovery of this amount.  Please sign the enclosed release form within 10 days and return it to this office.  Should you have any questions concerning this letter, please contact ______ on ________.  If Medicare's claim is affirmed or motified, in accordance with this determination, we are granting a partial waiver in the amount of $_____.  The total amount now due to Medicare is $________.  In accordance with this determination, a check in the amount of $_____, made payable to Medicare, should be sent to:


Medicare contactor

address 



If you disagree with this reconsidered determination and the amount remaining in question is $100.00 or more, you have a right to request a hearing before an Administrative Law Judge (ALJ) in the Office of Hearing and Appeals of the Social Security Administration.
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If you want to have an ALJ consider your case at a hearing,


o
You have 60 days to request an ALJ hearing.


o
The 60 days starts when you receive this reconsideration determination.


o
If you waited longer than 60 days to request a hearing, your appeal will be dismissed, unless you provide a good explanation as to why your request was late.


o
You must ask for a hearing in writing.  Write a 
letter saying you want a hearing to either this office or your local Social Security office.  They will provide you with the necessary forms.  


If you decide to appeal this determination, and if you want help with your appeal, you can have a friend, lawyer, or someone else help you.  There are groups, such as lawyer referral services and public interest advocacy groups, that can help you find a lawyer.  There are also groups, such as legal aide services, who will provide free legal services if you meet eligibility requirements.  


Copies of the law, regulations and guidelines upon which we based this determination are available upon request.  If you have any questions about this reconsideration determination and/or the request for hearing, please contact:
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EXHIBIT 2



STANDARD RECONSIDERATION OF WAIVER DETERMINATION


Medicare Beneficiary

HIC # XXX-XX-XXXD


Dear Beneficiary:


We have reconsidered our initial determination   dated    in which we denied your request for waiver of Medicare's claim against the proceeds you realized from your (date)    accident.  This new determination was made by individuals who were not involved in making the initial determination. These latest reviewer(s) examined all the information that was available, and any additional information that you may have submitted.  We (affirm, modify, reverse) our initial determination. 


[Insert following paragraph only if no new evidence submitted]

In your    (date)    request for reconsideration, you submitted no new or additional evidence.  After examining all the facts and evidence, we find no basis for setting aside or amending our initial determination on your waiver request.  Accordingly, Medicare's claim of $__________ against your settlement proceeds is affirmed.


The Medicare law 42 U.S.C. 1395gg(c) gives us the authority to grant a full or partial waiver of its recovery when certain conditions are met.  This authority creates a beneficiary's right to request waiver; it does not grant an automatic right to receive a waiver.  This statute permits granting a waiver when repaying Medicare would either create a demonstrated financial hardship, or if repayment would be against principles of equity and good conscience.  


Medicare incurred $_________ for your medical expenses.  This amount was reduced by Medicare's share of the procurement costs which reduced Medicare's claim to $_________.  You requested that Medicare waive this amount.  You requested a waiver on    (date)  on the basis of ______ because:


(Insert reasoning which shows an application of the facts to the claim or how particular expenses were or were not accident-related.  Be sure to address or rebut the beneficiary's reasons for requesting a reconsideration, including if none were given.)


If the determination does not reverse Medicare's claim, provide explanation for the new determination and conclude by stating: for the reasons stated above, Medicare is waiving recovery of this amount.  Please sign the enclosed release agreement...".  If Medicare's claim is affirmed, insert the remaining paragraphs. 


For all of these reasons, Medicare's claim against your settlement or recovery proceeds $              . Please remit this amount in the form of a check or money order payable to                    in the enclosed envelope within 30 days of receipt of this notice of your reconsidered determination.
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Medicare assesses interest on MSP debts by exercising common law authority that is consistent with the Federal Claims Collection Act (FCCA) and implementing regulations.  HCFA requires that a beneficiary or other entity repay HCFA within 60 days of receiving insurance proceeds from a third party payer.  If HCFA does not receive a full refund, or adequate proof that no overpayment exists, within 60 days of notifying the beneficiary of HCFA's demand, begin assessing interest as of the date of the mailing of the demand letter.


If you disagree with this reconsidered determination and the remaining amount in question is $100.00 or more, you have a right to request a hearing before an Administrative Law Judge (ALJ) in the Office of Hearing and Appeals of the Social Security Administration. 


If you want to have an ALJ consider your case at a hearing,


o
You have 60 days to request an ALJ hearing.


o
The 60 days starts when you receive this reconsidered determination.


o
If you waited longer than 60 days to request a hearing, your appeal will be dismissed, unless you provide a good explanation as to why your request was late.


o
You must ask for a hearing in writing.  Write a letter saying you want a hearing to either this office or your local Social Security office.  They will provide you with the necessary forms.


If you decide to appeal this determination, and if you want help with your appeal, you can have a friend, lawyer, or someone else help you.  There are groups, such as lawyer referral services and public interest advocacy groups, that can help you find a lawyer.  There are also groups, such as legal aide services, who will provide free legal services if you meet eligibility requirements.


Copies of the law, regulations and guidelines upon which we based this determination are available upon request.  If you have any questions about this reconsideration determination and/or the request for hearing, please contact: [name of contact person].
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