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Automatic Data Processing Systems Controls
3700.
INTERNAL CONTROLS OVER AUTOMATIC DATA PROCESSING SYSTEMS.

It is essential that you maintain adequate internal controls over title XVIIII automatic data processing systems to preclude increased program costs and erroneous and/or delayed payments.

The following hypothetical cases illustrate the necessity for their establishment:

CASE l:
A modification of the address routine results in the address intended for a beneficiary being printed on the checks of all beneficiaries.  The problem is detected after the checks have been printed but, prior to their insertion into envelopes.

The defective routine was inserted by a careless employee.

CASE 2:
A modification of the address routine results in the address intended for check number 2038 being printed on check number 2037, the address intended for check number 2039 being printed on check number 2038, etc.  The problem is after all the checks have been mailed.

The defective routine was inserted by a disgruntled employee.

In general, the best protection against careless or intentional error is a set of formal procedures requiring two or more individuals' involvement in each program change.  Adopt safeguards as follows:

o
Specific individuals or an organizational segment should have the exclusive right to authorize changes to title XVIII EDP programs.  The authorization should be in writing and should describe, in lay language, the reason(s) for the change.

o
Keep the source and/or object decks, as appropriate, in a locked cabinet.  Grant access to a program deck on the basis of a written authorization for the program change or written statement of the emergency requirement for a change.  Obtain an authorization for each emergency change as soon as possible.

o
Prepare code sheets for each program change.  They should be signed by the programmer making the change and the individual reviewing the change.

See Part II, Systems Security--Appendix for mandatory safeguards.
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o
Prepare a transmittal for each updated program deck released to the EDP operating personnel.  The transmittal should include a description, in lay language, of the reason for the change.

o
File all documentation in some logical manner so that it will be easy to ascertain when an improvement, correction, or other modification was made.  This documentation will also facilitate pinpointing when errors were introduced, who was responsible, etc.

o
Establish procedures to insure that EDP systems changes are scheduled and approved by responsible parties representing both the claims and EDP areas. These procedures should insure that the responsible parties are aware of the nature of the changes and their import.

The establishment and enforcement of these internal controls over program changes does not negate the need for audit activity to insure that the automatic data processing system is functioning properly. Continue to develop techniques for validating each EDP run.
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Benefit Checks and Provider Notices
370l.
MEDICARE IDENTIFICATION ON ALL WRITTEN COMMUNICATIONS.

All written Medicare communications must contain Medicare identification to distinguish Medicare claims correspondence from your private business correspondence and to establish program identity with providers and beneficiaries.  The word "Medicare" must be at least as large as your own organization identification and in a location that gives it at least equal prominence.  Summary vouchers and checks must contain Medicare identification as should any forms, letterheads, or envelopes which are used in the Medicare part of your operation.  Any notices or letters sent to beneficiaries must  be identified as Medicare.  (See Part 2, §2955, for additional guidelines on Medicare identification of written communications.)

3702.
NOTICE OF PAYMENT TO PROVIDERS. (REMITTANCE ADVICE)

Make payments to providers not less often than monthly.  Send a notice of payment to the provider describing the payment.  Minimum data acceptable is identification of the patient, period and type of service, charges, deductions payment, and DRG if applicable. You may include additional data. The method and format of the notice is up to you. Electronic media is preferable where it is cost effective.  (For notices to beneficiaries, see §§3717ff.)

3703.
BENEFIT CHECKS.

Checks must contain the legend:  "For Health Insurance--Social Security Act."

Combine payment checks wherever feasible, for all services for which payments are being made to a single provider.  Combine checks for separate claims as well as separate services.

Do not combine title XVIII benefits with complementary coverage benefits in a single check.  (See Part 1,§1412.)

3703.1
Provider Payments to the Home Office of a Chain Organization.--Reimbursement amounts for providers of a chain organization may be forwarded to a central location of the home office when it has set up a lock box or special bank account and you have secured a written assignment or other authorization from the respective provider(s) that payment may be sent to the home office.  The payments must be made out in the individual provider's name and they must be made by check.

Establishment of internal controls and other related administrative details necessary to effect these payments is left to the individual contractors involved.  However, be sure that the individual signing the assignment can legally bind the provider.
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3703.2
Cancellation of Outstanding Checks Resulting from Contractor Follow-Up or Beneficiary Allegations.--HCFA has not set a time limit within which a benefit check must be cashed.  This is due to the varied commercial practices of contractors and the banks with which they deal, as well as variances in State laws.  However, with the exception of large settlement checks (see Part 1, 1412.7A), allow at least 6 months for benefit checks to be negotiated.  The following aged check cancellation procedures are recommended in disposing of checks which are outstanding beyond 6 months:

o
Where an existing Medicare bank account is being terminated and a new account opened with a different commercial bank, follow the check voiding and reissuance instructions in Part 1, §1406.2.

o
Where a check is not presented for payment within 1 year from date of issue, cancel the check.

In all other instances it is within your discretion to determine when checks beyond the 6-month minimum should be cancelled.  Make this determination in light of your usual practices and the commercial practices in your area.

Establish a system of contacting providers and beneficiaries to whom outstanding checks have been issued.  The period for follow-up on outstanding checks should be flexible, depending upon your experience as to the normal time required for clearance of checks, e.g., when the check has been outstanding 90 days.  (Contact need not be made for outstanding checks of $5 or less.) The contact should disclose why the check was not negotiated, such as non-receipt, loss, theft, destruction, etc. On the basis of the beneficiary's signed statement, the original check can immediately be voided and a duplicate issued.  Do not require the beneficiary to undergo the expense of having the statement notarized.  Where the beneficiary cannot be reached, do not void the check for at least 6 months.

When you learn of the non-receipt, loss, theft, destruction, etc., of a check as the result of a beneficiary-initiated report (i.e., not resulting from your follow-up), check your records to determine whether the original check is unnegotiated.  If the check has not been negotiated, obtain the beneficiary's signed statement that the check was lost, stolen, etc., if you do not already have such a signed statement.  Proceed to void the original and to issue a duplicate.  (If the check has been negotiated, follow §3476.)

Establish a system of control to document the cancellation of outstanding checks; e.g., annotate the beneficiary's claim file, maintenance of a cancelled check listing.
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Social Security Office--Intermediary Contacts
3706.
SOCIAL SECURITY OFFICE-INTERMEDIARY CONTACTS VIA FORMS HCFA-1980 AND HCFA-1938

A.
Requesting Social Security Assistance.--Form HCFA-1980 (Carrier or Intermediary Request for SSA Assistance, is a standard form for requesting social security office (SSO) assistance. Use it for requesting assistance in all cases except where arrangements with the RO require other procedures.

The HCFA-1980 is a three-part snap-out set.  The original is for the servicing SSO (the SSO servicing the beneficiary), the first copy is for the parallel SSO (the SSO servicing you), and the second copy is your control copy.  Submit the original and first copy simultaneously to the parallel SSO except when dealing directly with the beneficiary's servicing SSO.  In this case, discard the parallel SSO copy.

When the form is sent to the servicing SSO through a parallel SSO, the parallel SSO makes appropriate follow-up requests and notifies you of any delay in replying to the request. When you send the request directly to the servicing SSO, make appropriate follow-up requests as specified by regional procedures.

B.
Requests for Assistance from Social Security Offices.--Inquiries about claims may be received from a claimant directly or via an SSO.  Some SSOs use form HCFA-1938 (SSA Request for Carrier or Intermediary Assistance) for submitting claimant requests for the status of their claims, or for information about the initial determination on their claims.

When an inquiry is received on a form HCFA-1938, complete Item 13 when the SSO checks the block "Reply to this office only" in Item 12.  When either of the other blocks is checked, furnish the inquirer or beneficiary, as appropriate, a written reply.  Return a copy of the reply with the HCFA-1938.  Return all HCFA-1938s through the parallel SSO to the requesting SSO, unless a procedure permitting direct contact has been established.

Refer requests for assistance involving service by a provider under the jurisdiction of another intermediary to that intermediary and notify the SSO in the reply section of a photocopy of the form.
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Overpayments

3707.
OVERPAYMENTS FOR PROVIDER SERVICES - GENERAL

The term "overpayment" as used in this chapter refers to an incorrect payment for provider services made under Title XVIII and to payments made under the "guarantee of payment" provision.  (See §§3714ff.)

Sections 3708 - 3708.6 contain the rules for determining liability for overpayments for items and services furnished beneficiaries.

Sections 3709 - 3714 contain instructions for the recovery of individual overpayment cases. Examples of individual overpayment cases are:


●
Payment for provider services after benefits have been exhausted, or where the individual was not entitled to benefits.

●
Incorrect application of the deductible or coinsurance.


●
Payment for noncovered items and services, including medically unnecessary services or custodial care furnished an individual.


●
Payment for items or services rendered after the beneficiary’s date of death.

Contractors must conduct post-payment reviews to identify and recover payments with a billed date of service that is after the beneficiary’s date of death.  The identification of improperly paid claims must be performed at a minimum on an annual fiscal year basis, starting fiscal year 2001 for beneficiaries who died the previous fiscal year.  In addition, the associated overpayment recoupment must be performed as soon as administratively possible, but by no later than 1 year after identification.


EXAMPLE:
Services rendered to beneficiaries who died during fiscal year 2001 - contractors must identify improperly paid services.  Within one year of this identification, contractors must issue associated overpayment demand letters (on or before October 1, 2002).


Contractors are not required to perform medical review for paid claims with dates of service after a beneficiary's date of death.  The "post-payment claims review" should simply be an identification of the service that has been rendered after the beneficiaries date of death, and the subsequent notification to the provider that an improper payment has been made, for which recovery is now being sought.


At a minimum, contractors may identify deceased beneficiaries and associated improperly paid claims by using one of the following three options:



A.
Utilize Beneficiary Eligibility Records Maintained Locally by Contractors.--This step would involve performing a data extract against local contractor eligibility files for all beneficiaries within the contractor’s claims processing jurisdiction and identifying those beneficiaries who have died during the applicable fiscal year.  Next, once the list of deceased beneficiaries has been identified, contractors would then need to utilize local claims processing history files to identify any services/claims containing a paid date of service that is after the CWF posted date of death.



B.
Utilize Beneficiary Eligibility Records Maintained at the CMS Data Center.--This step allows contractors to utilize a CMS created annual computer file of all deceased beneficiaries.  On an annual calendar year basis, CMS will create a computer file of all Medicare beneficiaries who died in the preceding calendar year.  This computer file should be available for contractors to download from the CMS Data Center by January 31 of each year.  Contractors using this option should review the format for this file to determine if any changes have been made from the previous fiscal year file.
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EXAMPLE:
On January 31, 2001, CMS created computer files containing information on all Medicare beneficiaries who died during calendar years 1999 and 2000.  The annual computer files are located on CMS’s mainframe computer and may be found using the following dataset naming convention “c@pig.#dbpc.deceased.benes.dodyyyy”, where “yyyy” is equal to the calendar year in which the beneficiaries died.  The format for this file is a text file and may also be found using “c@pig.#dbpc.deceased. benes.format”.

EXAMPLE:
Computer file “c@pig.#dbpc.deceased.benes.dod1999” contains information on all Medicare beneficiaries who died during calendar year 1999.  Computer file “c@pig.#dbpc.deceased.benes.dod2000”  contains information on all Medicare beneficiaries who died during calendar year 2000.  Download the computer files and determine those beneficiaries who died during fiscal year 2000 (October 1, 1999 - September 30, 2000).  Then utilize local claims processing history files to identify any services/claims containing a paid date of service that is after the posted date of death.



C.
Utilize a CMS Created Computer File of All Deceased Beneficiaries and Associated Improperly Paid Services.--On an annual fiscal year basis, a data team within the CMS Program Integrity Group will create and identify an improperly-paid claims file containing service dates after the beneficiary’s date of death during the fiscal year.  This computer file will identify the deceased beneficiary, the associated date of death, any paid services/claims containing a date of service that is after the beneficiary’s date of death, and the Medicare contractor who paid the claim.  The annual computer file should be available to contractors no later than July 31 of each year.  Contractors using this option should review the format for this file to determine if any changes have been made from the previous fiscal year file. The file will be located on CMS’s mainframe computer and may be found using the following dataset naming convention “c@pig.#dbpc.deceased.partA.fy(yyyy)” where “(yyyy)” is equal to the fiscal year the beneficiaries died.  Contractors who utilize this option will download their respective information from this file to perform overpayment recoupments for the associated improperly paid services/claims.  The format for this file is a text file and may also be found using “c@pig.#dbpc.pafy(yyyy).format” .  (DO NOT USE THE PARENTHESIS when entering fy(yyyy).  Reference example below.

EXAMPLE:
Computer file “c@pig.#dbpc.deceased.partA.fy2000” contains information on all improper payments on beneficiaries who died during fiscal year 2000.

Instructions for recovering the following types of overpayments from the provider are contained in Part II, §§2220-2231.3.

●
The provider fails to repay accelerated payments.

●
The provider fails to file cost reports.

●
You made excessive interim payments.


●
Payments on behalf of a large group of beneficiaries for noncovered services which the provider knew, or should have known, were not covered in accordance with the liability rules in §§3708.1 and 3708.2.  (The rules on notifying beneficiaries where the overpayment was determined on the basis of a sample are in §3710.3.)

You are not liable for overpayments you make, in the absence of fraud or gross negligence on your part.  However, once it is determined an overpayment has been made, the amount so determined is a debt owed to the United States Government.  The Federal Claims Collection Act of 1966 requires
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each Federal agency to take timely and aggressive action to recover overpayments arising out of the activities of the agency.

Sections 1870 and 1879 of the Social Security Act (the Act) dealing with liability for, and recovery of, overpayments.  These provisions are reflected in §§3708 - 3709.5.  The following paragraphs summarize the provisions dealing with liability for overpayments to providers, and waiver of recovery of overpayments to providers and beneficiaries.

D.
Overpaid Provider Not Liable Because It Was Without Fault (§1870(b) of the Act.).--If a provider was without fault with respect to an overpayment it received (or is deemed without fault, in the absence of evidence to the contrary, because the overpayment was discovered subsequent to the third calendar year after the year of payment) it is not liable for the overpayment; therefore, it is not responsible for refunding the amount involved.  You make these determinations.  This provision forms the basis for policies and instructions in §§3708, 3708.1, 3708.2, 3708.4, and 3708.6.

E.
Beneficiary Liable for Overpayments to Provider Which Was Without Fault With Respect to the Overpayment (§1870(a) and (b) of the Act).--If an overpaid provider was without fault, or is deemed without fault and therefore not liable for refund, liability shifts to the beneficiary.  (If the overpayment involves medically unnecessary or custodial services, you may waive the beneficiary's liability for the overpayment in accordance with C below.  If the overpayment does not involve medically unnecessary or custodial services, CMS or SSA may waive recovery from the beneficiary in accordance with D below.)  This provision forms the basis for the policies and instructions in §§3708.3, 3708.4 and 3708.6.

F.
Contractor Waiver of Liability Where Provider and Beneficiary Are Without Fault With Respect to Overpayment for Medically Unnecessary or Custodial Services (§1879 of the Act).--When both the provider and the beneficiary are without fault with respect to an overpayment for medically unnecessary or custodial services, waive liability for the overpayment, i.e., take no action to recover the overpayment.  This provision forms the basis for the policies and instructions in §§3708, 3708.3 and 3709.2C.  (Refer to §§3432ff. for instructions regarding implementation of §1879 of the Act.)

G.
CMS or SSA Waiver of Recovery from Beneficiary (§1870(c) of the Act).--If a beneficiary is liable for an incorrect payment, CMS or SSA may waive recovery if the beneficiary was without fault with respect to the overpayment and recovery would defeat the purposes of Title II or Title XVIII of the Social Security Act (i.e., cause financial hardship) or would be against equity and good conscience.  (Where an overpayment is discovered subsequent to the third calendar year after the year the payment was made, recovery is deemed against equity and good conscience if the beneficiary was without fault.)  This section forms the basis for policies and instructions in §§3708.4, 3708.6, 3709.3, and 3709.5.

3707.1
Time Limits on Recovery of Overpayments.--There are two time limitations to consider in deciding whether to recover an overpayment.  Do not recover an overpayment not reopened within 4 years (48 months) after the date of payment unless the case involves fraud or similar fault.  (See §§3709.2B and 3799ff.)  Do not recover an overpayment discovered later than 3 full calendar years after the year of payment unless there is evidence that the provider or beneficiary was at fault with respect to the overpayment.  (See §3708.4.)
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3708.
DETERMINING LIABILITY FOR OVERPAYMENTS ON CLAIMS

Determine whether the provider or beneficiary is liable for the overpayment.  Most payments for provider services are made to providers on behalf of the beneficiaries who received the services.  In the comparatively few cases where payment is made directly to the beneficiary, liability always lies with the beneficiary.  Where the provider has been overpaid, it is liable for the overpayment unless you determine that it was without fault with respect to the overpayment.

If you determine that an overpaid provider was without fault, relieve the provider of liability for the overpayment.  The beneficiary automatically becomes liable, whether or not the beneficiary was at fault.

Do not make decisions concerning beneficiary fault except in the case of overpayments arising from medically unnecessary or custodial services.  Waive liability if you find both the beneficiary and provider without fault, i.e., take no action to recover the overpayment.  (See §§3707(3), 3709.2C, 3709.5A and 3432.)  The question of beneficiary fault is considered by HCFA and SSA in deciding whether to waive recovery from the beneficiary in the case of other overpayments.  (See §3709.5B.)

3708.1
Provider Liability.-- A provider is liable for overpayments it received unless it is found to be without fault.  You make this determination.

Consider a provider without fault, if it exercised reasonable care in billing for, and accepting, the payment; i.e., 

o
It made full disclosure of all material facts; and
o
On the basis of the information available to it, including, but not limited to, the Medicare instructions and regulations, it had a reasonable basis for assuming that the payment was correct, or, if it had reason to question the payment, it promptly brought the question to your attention.

Normally, it will be clear from the circumstances whether the provider was without fault in causing the overpayment.  Where it is not clear, develop the issue.  (See §3708.4 for special rule where the overpayment is discovered more than 3 calendar years after the year it was made.)

3708.2
Examples of Situations in Which Provider Is Liable.--In accordance with §§3708 and 3708.l, the following are examples of situations in which the provider is liable for an overpayment it received.
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A.
The Provider Furnished Erroneous Information or Failed to Disclose Facts That It Knew or Should Have Known, Were Relevant to Payment of the Benefit.--This  includes, among others, situations in which a provider failed to request information needed by you to identify cases in which Medicare may be secondary payer, or if it did request such information, it failed to annotate the billing form.  (Providers are instructed to ask beneficiaries for, and to annotate the claims form with, information needed to help you identify cases in which Medicare may be secondary payer, e.g., information about the circumstances of the illness or injury and the availability of benefits under an insurance policy or plan.)  (See §§3414.3, 3419.3, 3489.3, 3490.15, 3491.5 and 3491.7.)

EXAMPLE l:
A beneficiary was involved in a minor automobile accident shortly before entering a hospital for treatment of back pain.  The provider billed an automobile no-fault insurer for the treatment.  The automobile insurer refused to pay, claiming that the beneficiary's back pain was due to a pre-existing condition.  The provider then billed Medicare but failed to annotate the bill that the beneficiary had been involved in an automobile accident.

Following a beneficiary appeal, the automobile insurer agreed that the treatment of this episode of pain was covered under its policy and paid benefits up to the limits of the insurance coverage for services not covered by Medicare.  Later, you learned that the insurer had changed its decision and asked it to reimburse Medicare.  The insurer did not pay because the insurance benefits had been exhausted.  The provider is liable for the overpayment because it failed to annotate its bill to Medicare with information which would have enabled you to recover Medicare benefits paid for services related to the automobile accident.

EXAMPLE 2:
A beneficiary fell in a supermarket, breaking his hip.  The provider properly billed Medicare (Medicare pays in potential liability cases subject to recoupment if the beneficiary or provider later receives payment from a liability insurer) but failed to annotate the bill that the beneficiary's injuries occurred as a result of an accident other than an automobile accident.  The beneficiary subsequently received a liability settlement from the supermarket's insurer, but did not refund the Medicare payments.

Several months later, you learned of the settlement but were unable to recover the overpayment from the beneficiary because he had died and left no estate.  The provider is liable for the overpayment, because, at the time it submitted its bill to Medicare, it failed to furnish information needed by you to conduct the development which might have enabled you to recover the Medicare payment from the liability insurer at the time of settlement.
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B.
The Provider Improperly Billed Medicare Instead of Another Insurer or Plan for Primary Benefits Where It Knew, or Should Have Known, That The Other Insurer or Plan Was Primary Payer--Providers are instructed to bill other insurers as primary payers where services can be paid for by automobile medical or no fault insurance, workers' compensation, and, an EGHP in the case of working aged beneficiaries.  This includes situations where the provider initially could not have known that another insurer or plan was primary payer but, after being so informed, failed to bill the other insurer or plan as the primary payer.

EXAMPLE 1:
A beneficiary is referred by an employer to Park Hospital for a fracture received from a fall at work.  Park knows that the employer has fewer than 20 employees so the EGHP is not the primary payer.  Park checked the work-related box on the billing form affirmatively, but erroneously billed Medicare for the services.  You mistakenly paid the bill.  Park Hospital is at fault because it failed to bill WC as the primary payer.

EXAMPLE 2:
A beneficiary was injured in an automobile accident and was hospitalized for 60 days.  The treatment was covered under automobile no-fault insurance.  In addition to the hospital care, the beneficiary received extensive private duty nursing care, which is excluded from Medicare coverage.  In view of the total expenses incurred for treatment and the dollar limits contained in the automobile policy, it was doubtful if the automobile insurance would be sufficient to pay for all expenses related to the accident.  The beneficiary, therefore, requested the hospital to bill Medicare as the primary payer for Medicare covered services.

The hospital billed Medicare as requested, and primary Medicare benefits were incorrectly paid.  You later learned that the hospital services could have been paid for by the automobile insurer.  The hospital is at fault because it failed to bill the automobile insurer as primary payer.

NOTE:
Where there is evidence of a deliberate attempt to obtain Medicare payments to which the provider was not entitled, resolve the fraud issue in accordance with §§3450ff. before attempting recovery.  However, retain any unsolicited refund which the responsible party makes.

C.
Provider Receives Duplicate Payments from Medicare and Another Insurer or Plan Which Is Primary Payer, i.e., an automobile medical or no-fault insurer, any liability insurer, a WC insurer, or, under certain circumstances, an EGHP.  The provider is liable for the portion of the Medicare payment in excess of the amount Medicare is obligated to pay as secondary payer regardless of which payment it received first, even if it refunded the insurance payment to the beneficiary or the insurer.
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D.
The Overpayment Resulted Through Misapplication of the Deductible or Coinsurance Requirement or Payment After Exhaustion of Benefits and the Provider Could Have Known From Its Own Records the Beneficiary's Utilization Status.  Provider is considered liable if it received a remittance record within the 60 days preceeding billing indicating deductible and benefit status.  This condition is considered met where, within the 60-day period preceding the admission that gave rise to the overpayment, the beneficiary had been a patient in the same institution or the provider could have known the beneficiary's utilization status from its own records.

The provider is expected to ask the beneficiary, or the person acting on his behalf, at the time of admission if he received inpatient services in a hospital or SNF within the past 60 days, and note the response on its records.  

If you refer such an overpayment to HCFA as uncollectible, include this information in Item ll of the form HCFA-2382.  (See §37l2.2, Item ll.)

EXAMPLE:
John Doe entered University Hospital on January l0, l985.  After using all of his benefit days, including lifetime reserve days, he returned home, but reentered the same hospital in fewer than 60 days and stayed an additional 30 days.  University Hospital neglected to check its records and billed you for 30 days of inpatient hospital care.  You made payment.  Subsequently, the overpayment was discovered. Since the hospital should have known from its own records that John had exhausted his benefit days, seek recovery from the hospital.

If the previous stay had been in a different hospital, or if more than 60 days had elapsed between the end of the first stay and the start of the second stay but the benefit period had remained unbroken because John had been in an SNF or a different hospital, consider University Hospital "without fault."  In this latter situation, the hospital would not have been able to ascertain from its own records that benefit days had been exhausted.  Seek recovery from the beneficiary.

E.
The Overpayment Was Due to a Mathematical or Clerical Error, e.g., an error in calculation by you or  the provider, or overlapping or duplicate bills.  Mathematical error does not include a failure to assess properly the coinsurance and deductible.  Determine the liability for coinsurance and deductible overpayments in accordance with D. above.

F.
The Provider Does Not Submit Documentation to Substantiate That Services Billed to the Program Were Covered.

G.
The Provider Does Not Submit Documentation to Substantiate That It Performed the Services Billed to the Program Where There Is a Question as to Whether the Services Were Performed.  (See §§3450ff. if fraud is suspected.)
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H.
The Beneficiary Was Not Entitled to Part A Benefits and the Provider Had Reason to Believe That the Beneficiary Was Not Entitled to Such Benefits, e.g., the SSO notified the hospital that the individual was not entitled to hospital insurance benefits.

I.
Medicare Paid the Provider for Noncovered Services, and the Provider Should Have Known that the Services Were Noncovered.

1.
Services Other Than Medically Unnecessary or Custodial Services, e.g., skilled physical therapy services furnished by a nonqualified physical therapist, or services rendered pursuant to an authorization from the VA.  (See §3l53.2.) 

In general, the provider should have known a policy or rule, if:

o
The policy or rule is in the provider manual or regulations,

o
You provided general notice to the medical community concerning the policy or rule, 


or

o
You gave written notice of the policy or rule to the particular provider.

Generally, a provider's allegation that it was not at fault with respect to payment for noncovered services because it was not aware of the Medicare coverage provisions is not a basis for finding it without fault if any of the above conditions is met.  However, there may be other circumstances which justify a finding that the provider was not at fault. Consider all of the circumstances, including such factors as whether and to what extent a coverage rule is spelled out in regulations, instructions, or in a HCFA notice, and whether an intermediary misinformed the provider about the rule, in deciding whether a provider acted reasonably in billing for and accepting payment for noncovered services.  (See §3709.3D.)

2.
Medically Unnecessary or Custodial Services. 

Apply the criteria in §§3432ff. in determining whether the provider should have known that the services were not covered.

J.
The Overpayment Resulted From Services Rendered in a Nonparticipating Portion of the Facility or in a Bed Certified for a Type of Care Other Than That Furnished.

3708.3
Beneficiary Liability.--A beneficiary is liable for:

Overpayments made to a provider which was without fault with the exception of overpayments for medically unnecessary services or custodial care where the beneficiary, as well as the provider, was without fault.  (See §§3432ff.)  Included are situations in which Medicare pays a provider, and a WC carrier, automobile medical or  no-fault insurer or any liability insurer or EGHP pays primary benefits to the beneficiary for the same services.

Payments made under the "guarantee of payment" (see §§37l4ff.),

Overpayments made to the beneficiary.
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3708.4
Liability for Overpayments Discovered Subsequent to Third Calendar Year After the Year the Payment Was Approved.--The law prescribes special rules which apply when an overpayment is discovered (i.e., it is determined that a "payment was incorrect") subsequent to the third calendar year after the year in which the claim was approved. Under these rules, deem an overpaid provider without fault without further development, in the absence of evidence to the contrary, i.e., if there is no indication that the provider was at fault.  (This provision provides limited relief to providers since, in most cases, the facts that bring to light the overpayment are a sufficient basis for determining whether the provider was at fault.)  Where the beneficiary is liable, HCFA will waive recovery if the beneficiary is without fault.  A provider is not deemed without fault with respect to overpayments for noncovered services which are part of a pattern of billing for similar services.  In such cases, initiate any necessary development to establish whether the provider was without fault.

See §§3709.3A, 37l0.3C, 37l0.4B, and 37l2.4 for the processing of overpayments discovered subsequent to the third calendar year.

If information indicating the provider was at fault comes to your attention without development within 4 years (i.e., 48 months) after the date of the initial determination (the 4-year time limit on reopening described in §§3799ff.) your determination may be revised.  After 4 years, your determination may be reopened only in cases involving fraud or similar fault.  (See §3709.2B.)

NOTE:
Where Medicare makes conditional primary payments and a WC plan, automobile medical or no-fault insurer or any liability insurer or EGHP subsequently pays primary benefits for the same services, HCFA does not waive recovery solely because the other insurer or plan made its payment subsequent to the third calendar year after the year in which the Medicare primary payment was approved.

The statutory language dealing with this waiver provision indicates that it applies only to determinations that a Medicare payment was "incorrect."  Since conditional Medicare payments are correct payments, (which are recovered when another insurer reimburses the provider or beneficiary for the same services) they are not subject to this waiver provision.

Similarly, the 4-year limit on reopening does not apply where another insurer makes payment more than 4 years after a Medicare conditional primary payment was made.  The 4-year limit on reopening pertains only to the Government's right to change a determination or decision.  Since a conditional Medicare primary payment is a correct determination (and remains correct even after the conditional payment is recovered), a Medicare conditional primary payment may be recovered without regard to the 4-year reopening limit when another insurer, primary to Medicare, makes payment.
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3708.5
Limitations on Charging Without Fault Beneficiary Where Overpayment for Medically Unnecessary Services or Custodial Care is Discovered Subsequent to the Third Calendar Year.--Where an overpayment to a provider for medically unnecessary services or custodial care is discovered subsequent to the third calendar year after the year in which the payment was approved, the provider is prohibited from charging the beneficiary or any other person for the services notwithstanding the fact that the provider has refunded the overpayment if:

o
The provider was at fault with respect to the overpayment; and 

o
The beneficiary was without fault with respect to the overpayment.  (Where the overpayment is discovered in, or before, the third calendar year, an "at fault" provider is not prohibited from charging the beneficiary for if it has refunded the overpayment.  However, a without fault beneficiary who pays an at fault provider's bill for medically unnecessary services or custodial care, can be indemnified in accordance with §§3446ff.)

3708.6
How to Determine the Third Calendar Year After the Year the Payment Was Approved.--Only the year the payment was approved and the year it was found to be an overpayment enter into the determination of the 3-calendar year period.  The day and the month are irrelevant.  With respect to payments made in 1985, the third calendar year thereafter is 1988.  For payments made in 1986, the third calendar year thereafter is 1989, etc.  Thus, the rules apply to payments approved in 1985 and discovered to be overpayments after 1988, to payments approved in 1986 and discovered to be overpayments after 1989, etc.
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