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A3431.3  Application of Section 956 of P.L. 96-499 to Claims for Inpatient SNF and Hospital and Services Furnished in Noncertified Beds.--Section 956, "Payment Where Beneficiary Not At Fault" of P.L. 96-499 provides a statutory basis for the administrative instructions previously issued in Part A Intermediary Letters 79-38 and 79-48 to implement the Wright v. Harris court decision.  The court decision, which took effect September 11, 1979, for SNF claims, allows program payment, under certain circumstances, under section 1879 waiver of liability provisions.  The legislative provision also permits program payment under the same circumstances for otherwise covered inpatient services furnished in a noncertified hospital bed. However, for hospital claims the provision is effective only for services furnished on or after January 1, 1981, that involve the erroneous placement of a beneficiary in a noncertified bed.

Intermediaries are to apply the procedures below in processing claims for inpatient hospital or SNF services involving erroneous placement in a noncertified bed in accordance with the appropriate effective dates.

A.  Application of Waiver of Liability to SNF and Hospital Claims for Services Furnished in Noncertified Beds.--Payment for SNF or hospital claims may no longer be denied solely on the basis of a beneficiary's placement in a noncertified bed of a participating SNF or hospital.  When an intermediary reviews a claim for posthospital extended care benefits or inpatient hospital services and finds that the beneficiary received the services in a noncertified portion of a participating SNF or hospital, the intermediary must determine whether there are any other reasons for denying the claim.  The procedure to be followed in making this determination is in Section 3431.3B below.  If the intermediary determines that placement in a noncertified bed is the sole reason for the denial, the intermediary will find that the services were denied under section l862(a)(l) and the waiver of liability provisions of section 1879 will apply.  In these unique cases, a beneficiary will always be deemed to be not liable under the section 1879 waiver of liability provisions.

This change in policy permits payment under 1879 waiver of liability provisions for otherwise covered hospital services or services equivalent to an SNF level of care that are required and received by a beneficiary in a noncertified bed in an SNF or hospital.  The procedures in section 3431.3 -3431.4C apply to claims for such services.

B.  Initial Processing of Claims Involving Services Furnished in Noncertified Beds.--Denials would still be appropriate for any of the following reasons and intermediaries should undertake the development needed to permit a determination as to whether:

1.  The patient did not receive or require otherwise covered hospital services or a covered level of SNF care;
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2.  The benefits are exhausted;

3.  The physician's certification requirement is not met;

4. There was no qualifying 3-day hospital stay (applicable to SNF's only);

5. Transfer from the hospital to the SNF was not made on a timely basis; (applicable to SNF's only) (However, if transfer to an institution which contains a participating SNF is made on a timely basis, a claim cannot be denied on the grounds that the transfer requirement is not met because the bed in which the beneficiary is placed is not a certified SNF bed.)

Intermediaries should deny cases falling within these categories under existing procedures.  Also, if the beneficiary receives care in a totally nonparticipating institution, denial on the grounds that he was not in a participating SNF or hospital is still appropriate.

C.  Intermediary Notices to Advise Beneficiary of Claim Development.--Upon receipt of a claim for services furnished in a noncertified bed, the intermediary should review it to see if it should be denied for any of the reasons listed in items (2), (3), (4), or (5) of Section 3431.3B.  If so, appropriate denial letters should be sent and no further action taken.  If not, the intermediary should immediately send the beneficiary an acknowledgment modeled after Sample Letter No. l.  Development should then be undertaken as needed and a determination made as to whether the beneficiary required and received otherwise covered hospital or SNF services.  (If claims are subject to PSRO review, the intermediary should request that the PSRO prepare a determination as to whether the patient was furnished otherwise covered services in the noncertified portion of the facility.)  If such determination is unfavorable, the claim should be denied and a denial letter modeled after Sample Letter 2A should be sent to the beneficiary for SNF claims.  Sample Letter No. 2B should be used for hospital claims.

SAMPLE LETTER NO. 1


ACKNOWLEDGEMENT LETTER TO BENEFICIARY

This is to let you know that we are reviewing the claim that was submitted for you by (name of facility) for services you received at the (name of facility) between (dates).

In order for us to make a determination on that claim, we need more information from the facility about your medical condition, the services you received, and why you were placed in a part of the facility that is not certified to provide Medicare services.  It may take us a few weeks to get the information we need and to make a determination.  You may submit medical evidence such as statements from your treating physicians, or treatment records to show that you required and received skilled nursing (covered hospital services at the (name of facility) between (dates)).
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We will notify you of our determination on this claim as soon as we can.

SAMPLE LETTER NO. 2A


DENIAL LETTER - BENEFICIARY DID NOT RECEIVE REQUIRED SNF LEVEL OF CARE

This is in response to the Medicare claim submitted in your behalf by (name of SNF) for services you received as a patient at the nursing home between (dates).  Based on a careful review of the facts, we have denied the claim.

Normally, Medicare payments can only be made for services furnished in a nursing home, or in a part of a nursing home, that has been certified as qualified to participate in the Medicare program. However, a recent change in Medicare policy now permits payment for noncovered services furnished in noncertified parts of participating nursing homes, under certain circumstances.

Payments may not be made for individuals who need and receive skilled nursing care or skilled rehabilitation services on a daily basis for the continued treatment of a condition for which they received inpatient hospital care.  Skilled care is the type of care which must be furnished by or under the supervision of skilled personnel to assure the safety of the patient and to achieve the medically desired result.

However, when individuals in a nursing home do not require such skilled services on a daily basis, or do require such care but do not receive it, the services they do receive are not payable under the Medicare law.  Since we have determined that your stay in (name of SNF) was not covered because (you did not need or receive skilled nursing care or skilled rehabilitation services on a daily basis), no Medicare benefits can be paid on your behalf.

If you have any questions about this determination, you should first get an explanation from your local Social Security Office.  If you still believe the determination is not correct, you may file a request for reconsideration within 60 days from the date of this notice.  Yo may make the request through your Social Security Office.

SAMPLE LETTER NO. 2B


DENIAL LETTER - BENEFICIARY DID NOT RECEIVE OTHERWISE COVERED


HOSPITAL SERVICES

This is in response to the Medicare claim submitted in your behalf by (name of hospital) for services you received as a patient at the hospital between (dates).  Based on a careful review of the facts, we have denied the claim.
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Normally, Medicare payments can only be made for services furnished in a hospital, or in a part of a hospital that has been certified as qualified to participate in the Medicare program.  However, a recent change in Medicare policy now permits payment for noncovered services furnished in noncertified parts of participating hospitals, under certain circumstances.

Payment for inpatient hospital care may now be made if such care is reasonable and necessary for the treatment or diagnosis of the patient's illness or injury and is of a type that can only be provided in an inpatient hospital setting.

However, when individuals in a hospital do not require the type of care described above, the services furnished are not covered under the Medicare law.  Since we have determined that the services you received were not covered  because you did not require or did not receive a level of care that could be furnished only in an inpatient hospital setting, no Medicare benefits can be paid on your behalf.

If you have any questions about this determination, you should first get an explanation from your local Social Security Office.  If you still believe the determination is not correct, you may file a request for reconsideration within 60 days from the date of this notice.  You may make the request through your Social Security Office.

SAMPLE LETTER NO. 3


NOTICE OF DECISION TO BE ISSUED TO BENEFICIARY WHERE


OTHERWISE COVERED SERVICES WERE FURNISHED


IN A NONCERTIFIED SNF OR HOSPITAL BED

This is in response to the Medicare claim submitted in your behalf by (name of facility) for services you received as a patient at the facility between (dates).  These services are not covered under Medicare, because they were furnished in a part of the facility that was not certified for Medicare purposes.  However, since you received needed services that would have been covered under Medicare if furnished in a certified part of the facility, we have decided that you will not have to pay for anything more than the standard Medicare deductible if applicable, coinsurance, and charges for certain items Medicare does not pay for, such as telephones and TV rentals. The days you spent in the facility will be counted in figuring the number of Medicare benefit days that you have used, and the number still available to you.

You need not pay any bills you have received or may receive from (name of facility) for these services except for bills covering the standard Medicare coinsurance and noncovered items.  If you have already paid a bill, or if you have any questions about whether to pay a bill, please contact this office or your local Social Security Office within 6 months and furnish the following documents: a copy of this notice, the bill(s) received for services, receipts or other evidence of payments to the provider.
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If you have any questions about this determination, the people in your local Social Security Office can give you an explanation.  If you still believe this determination is not correct, you may request a reconsideration within 60 days from the date of this notice.  You may make the request through your Social Security Office.

A3431.4  Determining Liability for Services Furnished in a Noncertified SNF or Hospital Bed.--The following sections describe how section 1879 is to be applied to claims for services furnished in a noncertified bed in an SNF or hospital.

A.  Provider Notice Requirements.--When an SNF or hospital places a patient in a noncertified portion of its facility because it believes the patient does not require a covered level of care, or for any other reason, it must notify the patient (or person acting on behalf of the patient) in writing that services in a noncertified bed are not covered.  The written notice should make it clear that the beneficiary has the right to request that the provider file a claim for Medicare benefits if he/she believes a covered level of services is required.  For this purpose, language along with following lines would be acceptable:

"We are placing you in a part of this facility which is

not certified by Medicare because (you do not require the

kind of services that will qualify as skilled nursing

care or covered hospital services under Medicare)/(or

state any other reasons for the noncertified bed

placement).  Nonqualifying services furnished a patient

in a noncertified bed are not payable by Medicare.

However, you (or someone acting on your behalf) may

request us to file a claim for Medicare benefits.  On the

basis of this claim, Medicare will make a formal determination

and advise whether any benefits are payable to you."

If the beneficiary requests that the provider submit a claim for Medicare payment, the provider must do so.  The provider should point out that the claim is being submitted at the beneficiary's request and should explain why it considers the care to be noncovered.

B.  Beneficiary Liability for Services in Noncertified Bed.--If a beneficiary is placed in a noncertified bed and the intermediary or PSRO determines that the services would have been covered had they been furnished in a certified portion of the facility, the beneficiary shall aways be found not liable under section 1879.  If the provider is also found nonliable (see Section 3431.4C1) then program payment shall be made under section 1879.  If the intermediary or PSRO determines that the services the beneficiary received in the noncertified bed were not equivalent to a covered level of SNF care, or did not constitute covered hospital services, waiver of liability considerations would not apply and the beneficiary would be responsible for any provider charges for the noncovered services.
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C.  Provider Liability for Services in a Noncertified Bed.--If a distinct part SNF or hospital places a beneficiary in a noncertified bed, and it is later determined that the beneficiary needed and received a covered level of care or services, such that beneficiary liability has been waived, provider liability also will ordinarily be waived, but not routinely, as in the case of beneficiaries.  Waiver of provider liability will not be made if either of the following circumstances are present in a particular case:

1. The provider did not give timely written notice to the beneficiary of the implications of receiving care in a noncertified bed, as discussed in 3431.3A, or
2. The intermediary determines from medical records in its claims files that it is clear and obvious that the beneficiary required and received services equivalent to a covered level of SNF care, or constituted covered hospital services, and the provider had no reasonable basis for placing the beneficiary in a noncertified bed.

Following are examples of situations in which it would be found that the provider did in fact have a reasonable basis to place a beneficiary in a noncertified bed:

a. The intermediary, a PSRO, or Utilization Review Committee had advised the provider that the beneficiary did not require a covered level of SNF care or covered hospital services; or

b. The beneficiary's attending physician specifically advised the provider (verified by documentation in the medical record) that the beneficiary is no longer required a covered level of care or services; or

c. A beneficiary not requiring covered services had a change in his condition that later required a covered level of care or services and the provider had no certified bed available.  (Of course, the SNF transfer requirement must be met, see Section 3131.3ff); or

d.  The provider itself decided that the beneficiary did not require a covered level of care; or services unless the intermediary determines that in more than 5 percent of these SNF placements, or 2.5 percent of hospital placements, in a calendar quarter the beneficiary required and received services equivalent to a covered level of SNF care or covered hospital services.  (The provider may, of course, still attempt to show in any individual case that it had a reasonable basis for deciding that covered care, was not required); or

(For purposes of implementing this provision, intermediaries are to start collecting denial rate data beginning with the effective date of these instructions.  They should apply the current procedures in Sections 3433.3, 3434.4, and 3434.5 in evaluating the data and notifying the provider and the regional office when the denial rate for this category of provider is exceeded.)
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e.  The intermediary has sufficient evidence to determine that the SNF acted in good faith but inadvertently placed the beneficiary in a noncertified bed.
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