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Reopening and Revisions
3799.
REOPENING AND REVISION OF CLAIMS DETERMINATIONS AND DECISIONS

When a final determination is made on a claim for payment, both the beneficiary and the provider under Part A and the physician or supplier under Part B should be able to rely on that determination. Occasionally, information disclosing an error in the determination comes to light after the time for appeals has passed.  To correct these errors, regulations permit reopening of an otherwise final decisions under specific circumstances.  A case is open until the last determination becomes final by the losing party's failure to appeal, or appeal rights have been exhausted.  Reopen only if the case is closed and the new information is significant and material, or discloses an error on the face of the materials.

A reopening is not an appeal right.  It is a discretionary action defined in 42 CFR 405.750(b) and 405.841, not subject to appeal, which you or HOs take with, or without, a request of the claimant, where good cause exists.  It is conducted after the case is "closed."  It is an action which you take on your own volition when refusal to reopen would either inflate costs to the Government without a commensurate benefit to the claimant, or deprive the claimant of rightful payment.  A reopening is rarely necessary for claims. Do not grant one in the absence of additional and relevant information or a clear error. Do not grant one based upon an oral request.  

HCFA policy is to reopen only after appeal rights are exhausted, or the time limit for requesting an appeal has expired.  Reopen the claim determination without going the appeals route if it was denied for a technical reason rather than because the services were not reasonable or necessary, since you afford no appeal rights for a technical denial. Technical denials include:

o
Beneficiary is not entitled to Part A or Part B; and

o
Beneficiary is not eligible for benefits.

If the claim is denied for another reason, do not reopen.  Deny the request for reopening. For example, if a claim requiring medical documentation is submitted without documentation, the provider does not make a timely response to the request for documentation, and the claimant is otherwise entitled and eligible, deny the claim for lack of medical information.  If the medical information is subsequently submitted, inform the claimant that a written and signed request for the next level of appeal must be submitted for a re-examination.

7-410
Rev. 1448

11-89
APPEALS PROCESS
3799.1

Once a claimant has filed a request for an ALJ hearing, the FI or carrier no longer has control or jurisdiction over the claim and cannot reopen it.  However, if the new information would permit payment of the claim, that fact should be noted in the ALJ file, so that the ALJ may promptly dismiss the request and remand the claim to you for payment.  

3799.1
Budgeting Allocation and Workload Reporting.--Charge actions as follows on the Administrative Budget and Cost Report (HCFA-1523):

Part A
Action


Line
o
Initial claims processing
  1

- Oral/written inquiries
  1

- Correction of errors (adjustments)
  1

- Written request for Reconsideration
  2

- Reopening (time for appeal has passed)
  1

o
Reconsideration
  2

- Reopening (time for appeal has passed)
  1

- Written request for ALJ hearing
  2

- Oral/written inquiries
  3

Part B
Action


Line
o
Initial claims processing
  1

- Oral/written inquiries
  3

- Correction of errors (adjustments)
  1

- Written request for Review
  2

- Reopening (time for appeal has passed)
  1

o
Review


  2

- Reopening (time for appeal has passed)
  1

- Written request for fair hearing
  2

- Oral/written inquiries
  3

o
Fair Hearing
  
  2

- Reopening (time for appeal has passed)
  1

- Case preparation/written request for ALJ hearing
  2

- Oral/written inquiries
  3
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3799.2
Development of Appeals.--Providers under Part A and physicians/suppliers under Part B are responsible for supplying the information needed to adjudicate their claims. Instruct them to provide such information with the initial claim filing.  Failing that, if they appeal the decision, they must provide relevant information.

If the claimant is the beneficiary, develop the claim.  In addition, for all claimants, continue to develop information which is in your, HCFA's or SSA's files.

Include in the provider's denial notice, or other communication you deem more appropriate, a list of documents needed to support the appeal, such as:  physician orders, test results, consultation reports, or physician certifications of medical necessity.  If a provider has not been successful in obtaining necessary documentation and requests help, provide it.  If for example, a hospital has failed to supply the information, contact it on the provider's behalf.  Facilitate, do not initiate.

If a request for an ALJ hearing has been filed, the ALJ has jurisdiction.  

3799.3
How Issues May Arise.--A party whose appeal rights have expired may express dissatisfaction with a denial or the amount of the payment, or additional evidence may be brought to light.  If dissatisfaction is expressed after the appeal rights have expired and no extension has been granted, or if you or a HO thinks that a determination or decision may be erroneous and should be reopened, follow §§3799.2-3799.15 

3799.4
Conditions Under Which a Determination or Decision May Be Reopened.--Your initial, revised, or reviewed determination or a decision by a HO may be reopened under the following conditions:  

o
A determination or decision may be reopened for any reason within 12 months after the date of the determination or decision.  

o
After such 12-month period, but within 4 years after the date of the initial, revised, or reviewed determination, or a decision of a HO, may be reopened for good cause as defined in §3799.8; or

At any time, if:

o
Such initial or review determination or decision was procured by fraud or similar fault of the beneficiary or some other person; or

o
The decision is unfavorable to the party or parties, in whole or part but only for the purpose of correcting a clerical error or error on the face of the evidence on which the unfavorable determination or decision was based.
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3799.5
Determining Date of Initial or Reviewed Determination, or HO's Decision.--To establish the date of the initial, reviewed, or a HO's decision, for purposes of §3799.2, apply the following:

A.
Date of Initial Determination.--The date of the EOMB or disallowance notice prepared in accordance with §7002 is the date of the initial determination.

B.
Date of Reviewed Determination or HO's Decision.--The date of the notice of the reviewed determination or the HO's decision sent to the beneficiary or his representative is the date of the reviewed determination, or the HO's decision.

3799.6
Who May Reopen an Initial Reviewed Determination or HO's Decision.--Only you may reopen an initial or reviewed determination.  A decision by a HO may be reopened only by the HO, unless he is unavailable for reasons of death, termination of employment, illness, or leave of absence. In such event, the decision may be reopened by another HO you selected.

3799.7
Actions to Permit Reopening Within the l-Year or 4-Year Period.--To reopen a determination or decision, other than at your own initiative, it is necessary that a written request be filed by a party to the determination or decision, or by an authorized representative, within the applicable time limit, specified in the regulations.

The decision to conduct a sample study of a physician's or supplier's claims does not necessarily constitute a reopening of all determinations in the population from which the sample is drawn.  However, if the results of the sample disclose evidence of overpayment, fraud, or other systematic error, there would then be "new and material evidence" to use as grounds for reopening.   Send a notice to the physician or supplier as soon as possible explaining:

o
The reason for the study (e.g., possible overutilization of services);

o
The period to which the results of the sample study will be applied; and

o
The sampling procedure, including the method used to select the sample and an explanation of how the sample findings will be projected to the entire population of claims during the period in question.

Do not send a notice if the study is being performed because fraud is suspected.

A peer review recommendation questioning a previous determination or decision constitutes a basis for reopening within the 4-year period only if the recommendation is based on new and material evidence.  The determination or decision will be considered reopened as of the date you, or the HO, decides to accept the recommendation rather than as of the date of an action by the peer review group.

Rev. 1448
7-413

3799.8
APPEALS PROCESS
11-89

3799.8
Good Cause for Reopening.--"Good cause for reopening" exists where:

o
New and material evidence, not readily available at the time of the determination, is furnished;

o
There is an error on the face of the evidence on which such determination or decision is based; or,

o
There is a clerical error in the claim file.

3799.9
Definitions.--

A.
Meaning of "New and Material Evidence".--Any evidence which was not considered when the previous determination or decision was made and which shows facts that may result in a conclusion different from that reached in the determination or decision.  Thus, the submittal of any additional evidence is not a basis for reopening.  The information must be "new," i.e, have not been readily available or known to exist at the time of the initial determination.

It is possible that the evidence may justify, or even require, further development before a revised determination or decision can be made.  If the reopening is requested by a provider,  supplier or physician, any additional development is to be done by the claimant. If the claimant cannot complete the development, assist to the extent you can.

B.
Meaning of "Clerical Error".--The term "clerical error" includes such human and mechanical errors as mathematical or computational mistakes, inaccurate coding and card punching, computer errors, or misapplication of reasonable charge profiles or screens.

C.
Meaning of "Error on Face of the Evidence".--An "error on the face of the evidence" exists if it is clear that the determination or decision was incorrect based on all evidence in file on which the determination or decision was based, or upon evidence in your Medicare file or in the SSA's or HCFA's files at the time such determination or decision was made, e.g., a decision clearly contrary to the statute.  (RRB records are considered a part of the SSA's records for this purpose.)

D.
Illustrations.--An error is considered to be an "error on the face of the evidence":

l.
Reopening Within 4 Years Only.--

o
Payment of a bill without reducing the amount payable on account of a deductible or coinsurance requirement;
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o
A duplicate payment for the same item or service;

o
Payment to a person who did not bill for, and was not entitled to, the benefit; or

o
Payment for a service which the evidence in file clearly shows is not covered by reason of a specific exclusion (e.g., payment for services paid for by the Federal Government or payment for items shown in the file to be covered by WC).

2.
Reopening at Anytime.-- 

o
The person for whom the services were paid was not entitled to Part A or B , but impersonated another entitled person.   

o
The decision is unfavorable to the beneficiary or assignee, and there is an error on the face of the record on which the decision was based;

o
You applied an excessive deductible or coinsurance amount based upon incorrect information on file; or

o
You failed to pay for services or items which the evidence in file clearly shows to be covered.

NOTE:
Errors on the face of the record are not determined following a reevaluation of the information in file.  The errors are obvious and easily seen once brought to your attention.

A determination or decision is  considered to be "unfavorable" if the claimant is not paid the reasonable charge minus any applicable deductible or coinsurance.

3799.10
Unrestricted Reopening.--

A.
Fraud or Similar Fault.--A determination or decision may be reopened at any time if it was procured by fraud or similar fault, regardless of whether criminal prosecution has been or will be instituted.  The fraud or similar fault may be that of the beneficiary, provider, physician, or any other person.

"Fraud or Similar Fault" means:

o
Deception by a person who knows that the deception may result in unauthorized benefits to someone;

o
An act which approximates fraud, i.e., the furnishing of information which the individual knows is incorrect or incomplete, or the deliberate concealment of information, without a judicial finding of fraud;
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o
A pattern of program abuse by physicians or suppliers resulting from practices that are inconsistent with accepted sound fiscal, business, or medical practice, such as:

--
The furnishing of services that are in excess of the individual's needs, or of a quality that does not meet professionally recognized standards of health care; or

--
The submittal of incorrect, incomplete or misleading information that results in payment for:

+
Services that were not furnished;

+
Services more expensive than those furnished;  or

+
Services that were not furnished under the conditions indicated on the bill.

o
The submittal of, or causing the submittal of, bills or requests for payment containing charges for Medicare patients that are substantially in excess of the amounts the physician or supplier customarily charges.

o
An act or pattern of program abuse involving collusion between the supplier and the recipient that results in higher costs or charges to the Medicare program;  or

o
Any act that constitutes fraud under Federal or State law.

B.
A Determination that "Fraud or Similar Fault".--Is present depends on the facts in the particular case.  For example, a claim may be reopened more than 4 years after payment was approved, if the evidence establishes a pattern of billing by a physician for weekly routine visits to patients in a nursing home for whom, under established standards of good medical practice, not more than one visit a month is medically reasonable and necessary.

3799.11
Reopening an Initial Decision.--You may reopen an initial determination. However, except as provided in §3799.10, a determination may not be reopened at the claimant's request unless:

o
Appeals have been exhausted or have expired; and 

o
The claimant supplies new, additional, substantive, and material information that may cause a full reversal of the determination; or

o
There is a clerical error or an error on the face of the evidence on which the decision was based which caused you to make an incorrect decision.
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Following an initial  denial, if the claimant expresses dissatisfaction or requests a reevaluation within the timeframe for appeal(6 months for review and 60 days for reconsideration)conduct a reconsideration or review, not a reopening.  From the time the request for review is filed, charge all activities related to that request to appeals. However, charge oral requests for review or further information, to inquiries.

3799.12
Reopening a Reconsideration or Review Determination.--Do not reopen a review or reconsideration determination at a claimant's request, except as provided in §3799.10, unless:

o
Appeals have been exhausted or have expired, and 

o
The claimant supplies new, additional, substantive, and material information that may cause a full reversal of the determination, or

o
There is a clerical error or an error on the face of the evidence on which the decision was based which caused an incorrect decision.

Following a reconsideration or  review, if the claimant expresses dissatisfaction or requests a reevaluation within the appropriate timeframe for appeal, do not conduct another reconsideration or review.  In the case of a review,   forward the claim to the HO for a fair hearing.  From the time the request for   review is filed, charge all activities related to that request to appeals.  However, charge oral requests for review or reconsideration  or further information to inquiries.  

You may adjust a review determination if you determine, based on the review of evidence, that a full reversal would result, obviating the need for the fair hearing.  Make the adjustment whether or not an appeal has been filed.  If the claimant has requested the fair hearing, pay the claim, and notify the claimant that the hearing is no longer necessary.  IF a full reversal is not indicated, proceed with the fair hearing instead of making the adjustment.

3799.13
Reopening a Fair Hearing Decision.--While a HO's decision is final and binding, the regulations provide for a reopening and revision under certain circumstances. However, a reopening can only be conducted if the criteria in §3799.11 are met.  Either upon the motion of the HO or upon petition of any party to a hearing, a HO may reopen and revise his decision in accordance with 42 CFR 405.841.  A decision by a HO may be reopened and revised only by that HO unless he is unavailable for reasons including death, termination of employment, illness, or leave of absence. In that event, a decision may be reopened and revised by another HO you selected.

If the HO reopens a decision, he notifies the claimant, or his representative, in writing that a revision of the decision is proposed with respect to a specific finding.  He asks the claimant or his representative if he has further documentary evidence or testimony to submit.  If he revises the decision, he sends a notice of the revised decision to each party.
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3799.14
Notice of Results of Reopening.--Parties with an interest in a claim receive notice of the reopening decision if it changes the original decision.  Caption a revised decision as such, but the extent of actual revision depends upon the particular case. Generally, it is sufficient to refer to the date of the original decision and that part which you, or the HO proposes, to revise.  Give the reasons for the revision, including applicable law, a summary of additional evidence and rationale, and the specific finding as revised. Incorporate any additional evidence, as well as the revised decision, as part of the record.

The notice conveys the same appeal rights conveyed in an original decision at the specific level of appeal; i.e., if an initial decision is reopened and revised, advise the claimant, via a revised NOU (Part A) or EOMB (Part B), that he/she has a right to a reconsideration or a review; if a Part B review determination is reopened and revised, advise the claimant, via a revised review determination, that he/she has a right to a fair hearing.  Specify the conditions for obtaining the fair hearing.  If a reconsideration (Part A) or HO decision (Part B) is reopened, advise the claimant via a revised reconsideration decision or by the HO (Part B), via a revised HO Decision, that he/she has a right to an ALJ hearing and the conditions for obtaining it.  If the reopening does not result in a revision, the notice should not contain language describing appeal rights, because the party has no remaining appeal rights.

3799.15
Exception to Sending Notice of Revision to Parties--Cases Involving Limitation on Recovery from Beneficiary.--Waive recovery of an overpayment from a beneficiary who is without fault where the determination or decision that the services were noncovered was made after the third calendar year after the year in which you approved the payment.  Decide other cases on an individual basis.  If a revised determination or decision results in a finding of overpayment for which the beneficiary would be liable, but it appears that the conditions for waiver are met, do not send a notice of the revision to any party.  Refer the overpayment to HCFA for consideration of the waiver issue.

3799.16
Refusal to Reopen Is Not an "Initial Determination".--A decision not to reopen is not an "initial determination or decision."  No right to appeal from such a finding exists. Accordingly, do not include a statement concerning the right to an appeal in any letter sent to the parties to such a determination or decision.

3799.17
Revised Determination or Decision.--A revised determination or decision is one in which:

o
The end result is changed (e.g., a service previously found to be covered is now found not to be covered or the reasonable charge for the service is determined to be incorrect); or

o
The end result is not changed, but a party might be disadvantaged by the revision (e.g., a request for payment on an assigned claim previously disallowed because the services were not medically necessary and therefore subject to the waiver of liability provisions, is now to be disallowed on a basis that precludes consideration of waiver of liability).
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