OFFICE OF EQUAL RIGHTS
ALTERNATIVE DISPUTE RESOLUTION PROGRAM

. INTRODUCTION

Alternative Dispute Resolution (ADR) is a generic term used to describe a variety of
techniques, methods or processes designed to resolve conflict a the earliest opportunity
and the lowest level possible?!

In November 1990, the U.S. Congress passed the Administrative Dispute Resolution Act
(ADRA), which authorizes and encourages each Federal agency to develop a policy for
implementing dternative means of dioute resolution in its adminidrative programs.
Since that time, the Presdent, Congress, the U.S. Department of Justice and the courts
have emphasized the value and importance of ADR. On May 8, 1995, FEMA published
an Agency ADR policy. Under the revised regulations of the Equa Employment
Opportunity Commisson (EEOC), which became effective on November 9, 1999, 4l
Federal agencies are required to have an EEO ADR program in place by January 1, 2000.

By enacting the ADRA, the Congress asserted that dternative procedures may be faster,

less contentious and more economica in resolving disputes. However, the Statute at 5
U.S.C. 8582(b) indicates that ADR is not appropriate when:

1) A ddfinitive or authoritative resolution of the meatter is required for
precedential value, and such a proceeding is not likely to be accepted
generdly as an authoritative proceeding.

2) The mater involves or may bear upon dggnificat questions of
Government policy that require additiona procedures before a find
resolution may be made, and such a proceeding would not likely serve to
develop arecommended policy for the Agency.

3) Mantaning edablished policies is of gpecid importance, O tha
vaiaions among individua decisons ae not increesed and such a
proceeding would not likey reach conggdent results among individud
decisons.

4) The matter dgnificantly affects persons or organizations who ae not
parties to the proceeding.

! See Glossary for types and definitions of techniques utilized in ADR to resolve disputes.



5 A full public record of the proceeding is important, and a dispute
resolution proceeding cannot provide such arecord.

6) The Agency mugt mantan continuing jurisdiction over the meatter with
authority to dter the digpodgtion of the mater in the light of changed
circumgtances, and a dispute resolution proceeding would interfere with
the Agency’ sfulfilling that requirement.

However, within the limitations st forth in the dtatute, the Office of Equa Rights
(CER) plans to intensvely explore whether and where the use of ADR techniques
will, in fact, result in farer, fader, less contentious or more economica
resolutions of disoutes. Because a formd dispute resolution process for OER has
never been established and there is limited agency familiarity with the process, a
pilot program will be initiated beginning January 1, 2000.

II. PURPOSE AND FOCUS

The primary purpose of this Equa Employment Opportunity (EEO) ADR program is to
provide an dternative procedure for resolving dlegations of discrimination addressed
through the EEO process. It is desgned to be efficient, expeditious and cost-effective
while retaining the legd and adminidtrative due process rights of the parties involved. It
will integrate a 30-day’ ADR process into the Agency’s federd EEO complaint process.
However, it is not a substitute for the EEO complaint process.

Some characterisics of the EEO ADR progran ae that it is voluntay for the
complainant; can be terminated a any time within the prescribed time frames without
loss of rights can shift the process from conflict to problem solving; disputants are
respongble for finding the solution; employs the use of neutrd, objective individuds
and itsintent is to produce a solution acceptable to the parties involved.

The EEO ADR program focuses on dispute resolution in the informa and forma stages
of the EEO process and isintended to:

A. Reduce the average processing time of complaints;

B. Prevent the escdaion of disputes into multiple complaints of discrimination;

2 According to EEOC regulations, if ADR is offered and the Complainant elects to participate, the pre-
complaint counseling period is extended to 90 days. All timeframes set forth in this EEO ADR Program
will be adhered to as closely as possible. However, there may be occasions or extenuating circumstances
where Agency requirements/resources or the need to meet Complainant’ s requirements may cause the
established time frames to lapse or exceed what has been set forth. ADR will, however, be completed
within 90 days of Complainant’sinitial contact with OER, an EEO Counselor or an Equal Rights Officer.

If Complainant believes he/she has been subjected to undue delay, he/she have aright to request that the
processing of his’/her complaint continue.



C. Increase the totd number of complaintgdisputes resolved a the informa
dtage;

D. Enhance the overdl morde and cooperation of employees, supervisors and
manager's,

E. Increase the confidence of employees and managersin OER’s EEO process,

F. Increae active participation in problemsolving by dl involved parties,
thereby potentialy reducing the number of future disputes;

G. Ensure better utilization of staff and resources; and
H. Reduce the costs associated with the processing of complaints.

Ovedl, the EEO ADR program is intended to presarve the integrity of ongoing work
relaionships and to empower employees and managers with the opportunity to resolve
their disputes rather than placing control with an outsde decison-maker.  Accordingly,
those closest to the substance of the problem can desgn and implement their own
Settlement.

. PROGRAM DESCRIPTION

A 30-day EEO ADR program will be integrated into FEMA'’s federd EEO complaint
process OER has primary responshility for development and implementation of the
program.  The EEO ADR program is a neutrd, objective process and aggrieved
individuds have the right to representation throughout the complaint process including
ADR. The aggrieved party, however, must provide the name of hisher representative to
OER when a forma complaint has been filed or if there is a dedre to include a
representative during the ADR process.  The aggrieved party has a responsbility to
cooperate in the ADR process once he/she has eected to participate as they have in other
phases of the EEO process. However, the aggrieved party has the right to withdraw from
ADR proceedings a any time during the established time frames without loss of rights.
FEMA, as wéll, has the right to terminate ADR a any time during the process when it is
no longer practicad to continue because of the lack of agreement on issug(s) after a
reasonable period of time.

Managers have a duty to cooperate in the EEO ADR program once the Agency has
determined that a matter is appropriate for ADR. The Agency will encourage the parties,
paticulaly management, to continue atempting to resolve disputes throughout the
complaint process, whether through ADR or any other means of informa settlement.
However, no one can force a resolution on the parties, not agency management, EEO
officids or Neutras.



ADR can be confidentid in many circumgtances. Agreements created by the parties
during the process will be enforced. FEMA will make accessble an individud with
settlement  authority during the ADR process and no responsble management officia
directly involved in the issues a hand will serve as the person with settlement authority.
No documentation or record of deiberations during the ADR proceeding will be
maintaned. While the purpose of ADR is to dlow the paties to fashion ther own
resolution to a dispute, both parties are provided the opportunity to be represented by any
person of hisher choosing throughout the proceeding.

Nothing said or done during atempts to resolve the complaint through ADR can be made
the subject of an EEO complaint. Likewise, an Agency decision not to engage in ADR,
or not to make ADR avalable for a particular case, or an Agency falure to provide a
Neutral cannot be made the subject of an EEO complaint.

V. SCOPE

The EEO ADR program will enhance the current EEO complaint process by introducing
a forum which provides participation of managers, supervisors and employess in
reolving employment maiters through ADR a the earliet dtage of the complaint
process. ADR can occur a any time in the EEO process (eg., pre-complaint counsding;
after filing a formd complaint; investigation; after a hearing or find agency decison has
been requested; or after an apped by Complainant). Complainants will be required to
initiate EEO counsding prior to being consdered for ADR. The issues to be considered
for ADR will be determined on a case-by-case bass teking into consderation such
factors as the nature of the case the rdationship of the parties; the size and complexity of
the case; and the rdlief sought by the charging party.

The decison to offer ADR will, as dated previoudy, be determined on a case-by-case
bass. However, FEMA will not use ADR:

1) Where statutes or regulations preclude the use of such techniques,

2) Where the dispute is not suitable for ADR based on consderation of
the factors set forth in 5 USC 8582(b);

3) Where the responsble FEMA organization, in consultation with Office
of Gengrd Counsd (OGC)/Office of Ingpector Generd, believes a
dispute involves awillful or crimind violation of law;

4) Where, for any reason, the responsble FEMA organizaion, in
conaultation with OGC, believes it is necessary or preferable to
proceed with traditiond methods in light of the facts of the case; and



5) Where class complaints® are involved.

Although there are saverd ADR procedures available, those that will most commonly be
used by FEMA will be mediation, facilitation, fact-finding, conciliation and negotiation.

V. ROLE OF EEO ADR PROGRAM ADMINISTRATORS

The EEO ADR program function involves severd individuds with expertise in ADR
techniques;, the EEO complaint process, and Agency authority to resolve disputes. Their
skills and coordination are key to a successful program. These individuds are asfollows:

Program Manager: FEMA's EEO Complaints Manager will serve as the EEO ADR
Program Manager with overal responsbility for the development, implementation, and
evaduation of the program. The Program Manager will provide oversght of the activities
of the Program Specidist and will coordinate with the OER's Program Specidist and
FEMA’'s ADR Specidigt in obtaining Neutrds. The EEO ADR Progran Manager will
confer with FEMA’s ADR Specidig after the initid inteke sesson and will ensure that
gopropriate assgance is provided to dlow individuds with disabilities to effectivey
paticipate in dl ADR activities. The EEO ADR Progran Manager will coordinate with
OHRM and OGC, as necessary, for guidance and advice on appropriateness of settlement
agreements. The EEO ADR Progran Manager will monitor customer satisfection;
evauate the program on a continuous basis (prior to and after the pilot is completed); and
propose necessary revisions to the Program.

Program Specidist: FEMA'’s Senior EEO Specidist will serve as Program Specidist and
will peform the initid screening of complaints coordinate with the Program Manager
for ADR suitability; contact FEMA’s ADR Specidig for initid intake sessons ensure
that ADR professonds and management designees are asigned and that ADR
proceedings are scheduled; monitor ADR proceedings for adherence to time schedules,
coordinate with Agency officids on settlement agreements, maintain a tracking system
for complaints utilizing ADR; prepare and maintan ADR files prepare letter/packages
for complainants, and arrange payment of travel and settlement costs.

FEMA’s ADR Specidis: FEMA’s ADR Specidig will conduct an initid ADR intake
sesson with Complainants. The initid intake sesson will conss of the FEMA ADR
Specidig consulting with the Complainant and discussng various ADR options.  The
Complainant ad the FEMA ADR Specidis will work together to come up with

3 A classis defined as a group of employees, former employees or applicants who are alleged to have been
adversely affected by an agency personnel policy or practice which discriminates against the group on the
basis of their common race, color, religion, sex, national origin, age or disability. A classcomplaintisa
written complaint of discrimination filed on behalf of the class by the agent of the class, alleging that the
classis so numerous that a consolidated complaint by the members of the classisimpractical; that there are
guestions of fact common to the class; that the claims of the agent of the class are typical of the claims of
the class; and that if the agent of the classis represented, the representative will fairly and adequately
protect the interests of the class.



solutions and techniques to move the issues to resolution.  If the Complainant and the
ADR Specidigt decide that a Neutrd is advisable, the ADR Specidigt shdl work with the
Complainant and the Management Designee in the dispute to decide on a mutudly
agreedble process. At this point, OER in consultation with the ADR Specidid, will
assign a Neutrd within five cdendar days after the initid intake sesson. The FEMA
ADR Specidig will have oversght for the acquistion, retention, and evaudion of
Neutrals.

The FEMA ADR Specidig will dso asss OER in making full and effective use
of the various ADR processes utilized and will keep OER apprised of relevant
ADR devedopments in the public and private sectors. The ADR Specidist will
evauate the Neutral’ s role and performance.

The Progran Manager, Progran Specidist and the FEMA ADR Specidist will
adso provide briefings and training to managers and employees on the EEO ADR
Program and will generate media advertisng the Program.

Management Designee:  Management Designee is a senior management officid in the
chain of command of the management officid involved in the dispute who is gppointed to
paticipate on management's behaf during the ADR proceeding. The Management
Desgnee is delegated authority from the Director or appropriate officia to attend ADR
proceedings and has the authority, after consultation with the Program Specidist and
gopropriate management  officids, to resolve the dispute by entering into a settlement
agreement with the Complainant.

EEO Counsdor: The EEO Counsdor is a Permanent Full-Time Employee with a
collatera duty to advise Complainants about the EEO complaint process according to 29
C.F.R. 1614.105. This process includes notifying Complainants of ther rights,
conducting an inquiry, identifying issues, basges) and rdief requested and attempting
reolution. EEO Counsdors have the responghility to advise Complainants (Full-Time
Employees) that where the Agency agrees to offer ADR, Complainants may choose
between ADR and counsdling activities.

Equa Rights Officer (ERO): The ERO is a Dissster Assstance Employee who serves in
dissster operations with responghilities involving civil rights technicd assstance and
EEO counsding. They have the same responghility as the EEO Counsdor in regards to
the EEO process and advising Complainants (Stafford Act Employees) about ADR .

Representative:  The Representative will serve as an advisor and will cooperate with the
EEO Counsdor and Neutrd in developing and presenting information reevant to the
alegations, recommendations and solutions.

VI. ROLE OF THE NEUTRAL
The Neutrd is responshle for ensuring that ADR proceedings are conducted consistent

with EEO law, including time frames. The Neutrd ensures that proceedings are far and
consgtent with the EEOC's core principles of ADR; representetives participating in ADR



proceedings have the necessary authority; and, a person with delegated authority to
approve a settlement agreement is accessible.

Although the Agency will utilize various ADR techniques (i.e, mediation, facilitaion,
fact-finding, conciligtion, and negotiation), the Neutra is respongble for accomplishing
the following basc objectives during an ADR proceeding. These objectives will be
achieved jointly and/or separately with the parties, depending upon the method being
utilized:

(1) Explain higher rolein the process including the
purpose of the proceeding;

(2) Obtain consensus/agreement by both parties for participation in the
Process;

(3) Encourage the partiesto vent and diffuse fedings,

(4) Clear up misunderstandings,

(5 Determine underlying interests/concerns and factsin dispute;
(6) Improve the flow of information;

(7) Conduct joint and/or private sessons,;

(8) Find aress of agreement; and

(9) Incorporate the areas of agreement into a solution devised by and
acceptable to all parties concerned.

The Neutrd is dso respongble for the preparation of the written settlement agreement
and obtaining the dgnatures of the appropricte Management Designee and aggrieved

person.

The Neutrd shdl ensure confidentidity, including destroying dl written notes taken
during the ADR proceeding or in preparation for the proceeding. The Neutral shal dso
ensure neutrdity, including having no conflict of interest with respect to the proceeding
(eg., maerid or financid interest or outcome, persond friend or co-worker of a party,
supervisory officdad over a paty) unless such interest is fully disclosed in writing to dl
parties and al parties agree that the Neutral may serve.



VIl. INCORPORATING ADR IN THE EEO PROCESS

The regulaions governing discrimination complaint processng within the Federa sector
are found at Title 29, Code of Federal Regulations, Part 1614 (29 C.F.R. 1614). They
require that the invedtigation of a complaint of discrimination be completed within 180
days (extensions of up to 90 days are dlowable under certain conditions) of the filing of a
complaint. The Complainant has a right to a decison with or without a hearing after
receipt of the Report of Investigation. This phase of the process could take from 60-240
additional days, depending on the decison made by the Complainant and the Agency. In
redlity, the processing of afedera EEO complaint could average more than 300 days.

These regulaions encourage the use of ADR techniques in order to promote the early
reolution of complaints and provide incentives to agencies that incorporate such
techniques into their complaint processng sysems. When an agency offers ADR, and an
employee eects to paticipate in it, the counseling period is 90 days instead of 30 days. If
ADR is unsuccessful, the Complainant may resume processing hisher complant under
EEOC' s regulations.

During the past severd years, FEMA has had a moderate EEO complaint-filing rae,
conddering the number of employees (induding Permanent Full-Time and Temporary-
Type Employees) in the workforce and the number of EEO counselings conducted.
However, even these moderate filings have resulted in  Sgnificant costs associated with
human  resources,  invedigations, payment of compensatory damages, and
backpay/monetary relief asindicated below.

FY ‘95 FY ‘96 Fy ‘97 FY ‘98 FY ‘99

# Employees 10,549 10,059 8,907 10,500 9,260

# Counseled 53 98 84 103 95

# Complaints Filed 33 21 24 31 32
#Investigations 21 11 10 22 15
Cost of Investigations $64,669 $41,312  $40,537 $83,172 $55,962
Compensatory Damages  $ -0- $67,000 $ -0- $ -0 $-0-

Backpay/Monetary Relief  $11,000 $89,980 $2,500 $16,000 $47,289




On the other hand, the Agency has been successful in utilizing informd resolution
techniques to resolve work environment and employment disputes. Based upon available
datistics, in FY 97, '98 and "99, there were 66, 77, and 32 issues, respectively, that were
resolved prior to or during the informa EEO counsding process by a cadre of Agency
collaterd duty EEO Counsdors and Equd Rights Officers.

According to the EEOC regulations, EEO Counsdors and ERO will retain the right to
atempt informd resolution. The Office of Equa Rights (OER) wants to provide and
recognizes the vaue of formdizing its dispute resolution process and has developed the
following EEO ADR program. This program follows the core principles established by
the EEOC for ADR in addition to incorporating the vaues of the ADRA.

The procedures to be followed in the EEO complaint process and in utilizing ADR in an
attempt to resolve an EEO complaint are asfollows:

A. Informal Complaint Process

1) According to 29 C.F.R. 1614.105(a)(1), an employee or applicant for
employment must contact an EEO Counsdor within 45 caendar days®
from the date the dleged decison, event, act, incident or personne
action occurred (or most recent occurrence if a pattern of
discrimingtion is dleged), or within 45 cdendar days after they
became aware or should have been aware of the alleged offense. The
EEO Counsdlor, pursuant to 29 C.F.R. 1614.105(b)(1), will apprise the
Complainant of higher rights, conduct an inquiry and attempt to
resolve the dispute informdly.

2) Under the EEO counsding process, the Notice of Find Interview and
Ri%ht to File (NRTF) should be presented to the Complainant by the
30" day of the process, however, an extenson may be granted as
provided under 29 C.F.R. 1614.105(e), of up to 60 additiond days.

3) If the informd atempt to resolve the dispute is successful, the terms of
the agreement will be reduced to writing and sgned by the appropriate
parties.

* Direct contact with OER, an EEO Counselor or an ERO within the prescribed timeframe is acceptable and
will be recognized as an official request for counseling.



4) If informa resolution is not apparent or fals prior to the 30™ day of
counsding, the EEO Counsdor will discuss the information with OER
for review prior to OER presanting the ADR option to the
Complanant.

5) If the Complainant is offered ADR and declines, the processng of the
complaint will continue pursuant to 29 C.F.R. 1614.105(d).

6) If the Complainant is offered and dects ADR, the EEO Counsdor will
terminate counsding but will not issue the NRTF. OER will provide
Complainant with an ADR Consent Form.  (The Agreement form will
explain that the sgned Agreement should be submitted to OER within
five cdendar days of receipt)®. The 90-day pre-complaint processing
period will be determined from the date of initid contact with OER or
an EEO Counsdor.

7) An initid ADR intake sesson will be conducted with Complainant by
FEMA’'s ADR Specidig within five cdendar days of the request.
After the intske sesson, if further utilization of ADR sarvices is
required, OER in consultetion with the ADR Specidig will assign a
Neutrd no later than five caendar days &fter the initid intake sesson.

8) The dispute resolution process will commence no laer than 30
cdendar days from the date of the initid counsding interview and
conclude within 20 cadendar days from the date the Neutrd Party is
assigned.

9) If ADR is successful and an agreement is reached, the terms of the
agreement will be reduced to writing® by the Neutral and the resolution
will be signed by the Complainant and/or representative; Management
Dedgnee, and the Director, OER. By dgning the agreement,
Complainant agrees to withdraw their informa complaint.

10) Conaultation/concurrence of the Office of Human Resources
Management and the Office of Generd Counsd will be made if
necessary, prior to the sgning of the agreement.

® Complainants will be required to respond within five calendar days of receipt of the Consent Form. They
may mail, hand-deliver or fax a response. If written response is not postmarked, hand-delivered, or faxed
within the stipulated five-day period, the complaint will continue to be processed in accordance with the
EEOC regulations.

 Whenever an agreement is reached, the results are put in writing. If the Complainant is receiving

consideration from the Agency to withdraw the complaint, then a settlement agreement is necessary and it
is executed and signed asindicated. Otherwise, the employee only needsto submit anotice of withdrawal.

10



11) If no agreement is reached, OER will notify the EEO Counsdor and
the Counsdor will issue the NRTF and dose the informad EEO
Counsding process The Counsding Report will only date that
atempts a informa resolution andlor ADR falled.  The EEO
Counsdor will submit areport to OER within 15 calendar days.

12) The Neutrad is authorized to request documentation and information
pertinent to the issues prior to the ADR proceeding, if necessary.
However, this information will be subject to the review and
concurrence of OER for release.

13) If ADR does not resolve dl of the issues raised, the unresolved issues
will be documented and included as pat of the EEO Counsding
Report.

14)If dther paty to a resolution subsequently alleges breach of the
Agreement, OER will make appropriate inquiries and will determine
whether reopening of the EEO complaint is approprigte or if an
adminigrative resolution of the dleged breach is feasble  According
to 29 CF.R. 1614.504(b), if the complainant is not satisfied with the
agency’s atempt to resolve the matter, the complainant may apped to
the EEOC for a determination as to whether the Agency has complied
with the terms of the settlement agreement. The complainant may file
an goped 35 days after serving the Agency with the dlegations of
noncompliance, but must file an goped within 30 days of recelving the
Agency’ s determination.

B. Formal Complaint Process

ADR will be consdered for Complanants after the filing a forma complant, after
acceptance and/or invedtigation; after a request for hearing or Find Agency Decison
(FAD); and after an apped has been filed. An initid ADR intske sesson may be
conducted after filing a formd complaint; notification by the invedtigator tha the
Complainant is interested in ADR; or after a request for a FAD. The timetable for
assgning a Neutrd, if required, and completing the ADR process will be identicd to the
time periods edablished under the Informa Complaint Process. If an agreement is
reached, it will be documented and the Complainant agrees to withdraw thar formd
complaint. The same review and concurrence procedures will apply, if appropriate.

The ADR process may vary from sandard operating procedures (eg., initid intake
sesson; assgnment of Neutrd) if Complainant requests a hearing; after a find decison
by an Adminigrative Judge (AJ) and/or find action by the Agency; or after an apped.
After these actions have been initiated, the complaint will be in the litigaion phase. As
such, FEMA’'s OGC and the EEOC will have jurisdiction over the maiter, and will

11



implement utilization of ADR as deemed gppropriate, in liagison with OER and FEMA'’s
ADR Specidis. EEOC currently conducts pre-hearing settlement conferences prior to
heaing a ca= These sHilement conferences may differ dightly from traditiond ADR
proceedings in that AJ may have much stronger authoritative roles than mediators since
they provide the paties with specific substantive and legd information about what the
dispogtion of the case might be if it were to go to court or hearing. EEOC AJs dso
entetain ADR in the pree and post-hearing phases. If no settlement is reached, the
process continues pursuant to EEOC regulations.

VIl. PROGRAM COSTS

Neutrals will be obtained through contract or other Agency resources. In accordance
with Director James L. Witt's memorandum of December 14, 1998, Funding for EEO
Complaint Processng, the costs associated with conducting ADR proceedings, including
travd will be pad for by the organization out of which the complant arises. ADR
proceedings may be conducted by the Progranm Manager, Program Specidist, and
FEMA’s ADR Specidist or other trained personnel.

VIll. RECORDKEEPING

Confidentidity can be maintained in many circumstances throughout the ADR process
and records of the process will be sored in separate files from those of a formd
complaint. No information obtained during the ADR proceedings will be available for
ue in forma complaint proceedings except for information obtained in officid
complaint files the written agreement, if any; a statement that ADR was atempted and
faled; and a chronologica record of the actions by OER in an atempt to utilize ADR in
the EEO process In no event will Neutrds serve as witnesses in subsequent
adminidrative or court actions involving ther assgned complaint. Prior to the beginning
of any ADR proceeding, Complainant will be required to sgn a statement agreeing not to
cal aNeutral asawitness,

IX. ACCOMMODATION BASED UPON THE AMERICANSWITH
DISABILITIESACT

The Americans with Disabilities Act (ADA) of July 26, 1990, contain certan standards
that are made applicable to the Federd Government and incorporated into the
Rehabilitation Act of 1973. These regulations prohibit discrimination agang qudified
individuds with physcd or menta disabilities, as wel as requiring federd agencies to
take podtive geps in the hiring, placement and advancement of those persons including
granting them reasonable accommodation, where appropriate. In regards to
adminigering the EEO ADR programn, managers, complanants and neutrds will be
reesonably accommodated, as necessay, including making facilities readily accessble
and usable and using large print, braille, audiotape and eectronic file on computer disk.

12



Accommodations for individuas with disabilities, however, are not mandatory if the

Agency demondrates that in providing such accommodations, an undue financia or
adminigrative burden will be created or that the accommodatiion will dter the
fundamentd nature of the program or ectivity. As daed previoudy, FEMA will
determine on a case-by- case basis whether it is gppropriate to offer ADR.

X. PROGRAM TRAINING

FEMA will train, or ensure that training in EEO ADR is adminisered to, dl employees,
managers, supervisors and adminigtrators of the EEO and ADR processes. In order to
encourage the successful operation of ADR throughout the Agency, managers, and
supervisors shal be trained in:

1) The ADR Act and its amendments, with emphass on the federd government's
interest in encouraging mutud resolution of disputes and the benefits associated with
utilizing ADR,

2) The EEOC s regulations and Policy Guidance with respect to ADR;
3) The operations of the ADR methods that the Agency employs,

4) How settlement agreements are drafted, including the notice provision pursuant to 29
C.F.R. 1614.504 where the aggrieved party believes the Agency failed to comply with
the terms of the settlement agreement.

Employees will receive smilar training in EEO ADR induding information on ther

rights and respongbilities in the process. EEO Counsdors and EROs will receive
training on ADR and their respongbilities to advise Complainants about the EEO
counsdling process and the EEO ADR program. The Agency will ensure that any person
who serves as aNeutrd in the EEO ADR program has the professond training in the
various forms of aterndtive dispute resolution techniques that the Agency will utilize.

Xl. PROGRAM IMPLEMENTATION

This program will become effective January 1, 2000, and will be piloted within the
Agency. Sat-up activities will be devoted to informing the Labor Management
Patnership Council and advisng managers and employees of the avalability of the
program; development and printing of project-rdated materids for advertisng the
program; initiating inteke and ADR proceedings, and program evduation.  Other
activities will include actud ADR proceedings and data collection activities for purposes
of evduding the effectiveness of the Program. Following is a month-by-month plan for
implementation of the pilot program:
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January 2000 - Begin Briefing/Training FEMA organizations on
availability, contents and principlesof EEO ADR
Program

- Begin utilization of ADR for complaints which

mest criteria
February 2000 - Provide status report of EEO ADR Program to
Labor Management Partnership Council
March 2000 & - Printing/Publication of EEO ADR Program.
Ongoing

- Memo to All Employeesinforming them of
Program requesting their cooperation/comments

- Continue Briefing/Training FEMA organizations.

- Ongoing operation of Program including data
collection for evaluation purposes.

- Prepare Brochure advertising Program

October 2000 - Issue an analysis of the Program. Report ADR
activity to EEOC.

XIl. PROGRAM EVALUATION

The Program Specidist will conduct an evauation of the Program designed to assess the

fallowing items, among others:

(& A dexription of the dient population. Who files forma EEO
complaints?  Who decides to cooperate in ADR proceedings?
Description will be in terms of employment datus (PFT, DAE, CORE,
etc.).

(b) A dexription of the types of ADR utilized, the number of times
utilized and success rates.

() A decription of the strengths and wesknesses of the ADR process
from both the Agency and the Complainant’s perspective, in terms of
citeria for case odection and effectiveness of mediators and
management representatives.
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(d) A destription of the overdl efficiency and effectiveness of ADR as an
dternative method of forma EEO complaint processing based on:

user participation/satisfaction

employee/management awareness of program concepts

rates of compliance with settlement agreements

rates of settlement attempts/successes

nature of agreements

efficdency isues (Speed, codts, reduction in complaint inventory)
improvements in post-complant dimate
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MODEL LETTERSAND AGREEMENTS
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OFFICE OF EQUAL RIGHTS

Complaint Acknowledgement/ADR Notification L etter

Mr. John Doe
123 Main Street
Anytown, USA 00000-0000

Re: Complaint of Discrimination
Agency Case No. 00-000

Dear Mr. Doe:

This letter is to advise you of your digibility to paticipate in a new program,
entitted the Alternative Dispute Resolution Program, currently being piloted by
the Office of Equa Rights (OER). The Equa Employment Opportunity (EEO)
Alternative Dispute Resolution (ADR) Program provides for the integration of a
30-day dternative dispute resolution component into the Agency’s federa EEO
complaint process.

The EEO ADR Program is being offered as a voluntary dternative processng
method to digible complanants during the processng of ther discriminatory
cdams. If ADR is successful, and you have not filed a formd complaint, the
processng of your complaint will cease a the point settlement occurred. If you
have filed a formad complant, and ADR is successful, you will be required to
withdraw your forma complaint. If ADR is unsuccessful, in ether case, OER
will resume processng your complaint in accordance the Equa Employment
Opportunity Commission regulations.

You can be assured that confidentidity will be mantained throughout the ADR
process to the greatest extent possble. No information obtained during the ADR
process, or nothing said or done during atempts to resolve the complaint through
ADR can be made the subject of an EEO complaint. The ADR proceeding may
incorporate such techniques as mediation, fact-finding, negotiation, fadilitation,
and conciliation, or a combination of these methods. Prior to the beginning of the
ADR proceeding, the Neutrd will explain in more detail the technique that will be
utilized and its purpose. A generd description of what occurs during an ADR
proceeding and the ground rules to be followed during such a proceeding, is
enclosed with this letter.
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If you would like to paticipate in this voluntary program, plesse check the
appropriate box on the enclosed Consent Form, sign and date the form, and
return it to this office within five days of recept. If you have access to a fax
machine, you may fax your response to FSN 651-4320 or (202) 646-4320. If you
gect not to paticipate in this program, pleese advise this office and your
complaint will continue to be processed in accordance with governing federd
regulations.

If you have any questions about this new program, please contact Ms. Carolyn G.
Davis, EEO ADR Program Manager, at (202) 646-4200.

Sincerdly,

Pauline C. Camphbdll
Director
Office of Equd Rights

Enclosures
ADR Consent Form
ADR Fact Sheset
Complainant’s Rights

18



OFFICE OF EQUAL RIGHTS

ALTERNATIVE DISPUTE RESOLUTION CONSENT FORM

Dear Complainant:

Your written consent is required for paticipation in the voluntary Equd
Employment Opportunity (EEO) Alternative Dispute  Resolution (ADR)
Program. The EEO ADR Program is limited to a 30 cdendar day time frame
therefore, you are required to return this consent form to the OER within five
caendar days of recept, if you wish to participate in this program. You may
mal, hand-ddiver or fax your response. If your written response is not
postmarked, hand-ddivered or faxed within the dipulated five-day period, your
complaint will continue to be processed in accordance with the regulations a the
point which processing ceased.

[ ] Yes | wantto participate in the Alter native Dispute
Resolution Program.

| hereby consent to participae in the voluntary dternative dispute

resolution efforts to be provided by OER's Alternative Dispute Resolution
Program. | have read the ADR Fact Sheet, and signed and enclosed the
Agreement to Participate in ADR. | understand that by participating
in this program, | am not waiving any rights for further processng of
my complaint under 29 C.F.R. 1614; and that | agree to extend pre-

complaint processing to 90 days.

[ ] No, | donot want to participate in the Alternative
Dispute Resolution Program.

| decline the opportunity to participate in OER’s Alternative
Dispute Resolution Program and hereby request that my complaint
be processed in accordance with 29 C.F.R. 1614.

Complainant’s Sgnature Date
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OFFICE OF EQUAL RIGHTS
ALTERNATIVE DISPUTE RESOLUTION PROGRAM

AGREEMENT TO PARTICIPATE IN ADR

This is an agreement by the paties to submit to Alternative Dispute Resolution (ADR)
issues arisng out of an informad or forma complant of discrimination pending in the
Federd Emergency Management Agency’'s Office of Equd Rights  Both parties
understand that ADR is a voluntary process which may be terminated a any time within
the designated 30 calendar day period.

Both parties indicate their awareness that ADR proceedings can be confidentid in many
circumgtances and confidentidity will be mantained to the greatest extent possble. Each
paty agrees, by dgning this Agreement, not to subpoena any Neutrd to provide
tesimony in a subsequent court action that may aise from issues addressed in this
complaint or any documents submitted to the Neutra. In no event, will any Neutrd
voluntarily testify on behdf of ether paty or submit any type of report to a court in
connection with this complaint. It is dso undersood that nothing sad or done during
attempts to resolve the complaint through ADR can be made the subject of an Equd
Employment Opportunity (EEO) complaint.

The parties agree to make a good faith effort to communicate with each other with the aid
of the Neutrd and to make full disclosure of dl reevant information. Failure to make
full disclosure may invaidate any subsequent agreement.

The parties understand that the Neutral is not acting as an advocate or atorney for either
sde. Both parties may be represented by counsd, if desred, and may dlow hisher
counsd to review the agreement prior to dgning it; however, he/she is not required to do
0.

It is understood that Complainant has the right to withdraw from ADR proceedings a any
time during the etablished time frames without loss of rights It is agreed that the
Neutrd and/or the Agency has the discretion to terminate the ADR proceeding at any
time when it is no longer practicd to continue because of the lack of agreement on
issug(s) after areasonable period of time,

Complainant’s Signature Date
Manager’s Signature Date
Witness Date
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EEO ALTERNATIVE DISPUTE RESOLUTION (ADR) FACT SHEET

Selection of Neutrals

Neutrals will be obtaned through contract or other Agency resources. The
Program Manager, Progran Specidist, FEMA ADR Specidist or other trained
personnel may conduct ADR proceedings.

Recor dkeeping

Confidentidity will be mantaned to the grestest extent possble throughout the
ADR process and records of the process will be stored in separate files from those
of a foomd complaint. No information obtained during the ADR proceedings will
be avaldble for use in forma complant proceedings, except for information
obtained in officid complaint files, the written agreement, if any; a Satement thet
ADR was attempted and failed; and a chronological record of the actions by OER
in an atempt to utilize ADR in the EEO process In no event will Neutrds
voluntarily serve as witnesses in subsequent adminidrative or court  actions
involving ther assgned complant. Prior to the beginning of ay ADR
proceeding, Complainant will be required to sign a statement agreeing not to call
aNeutra asafuture witness.

ADR Processing Time Table— 30 Days (Formal/Informal Complaints)

If informal resolution is not apparent or fails prior to the 30" day of counsding,
the EEO Counsdor will discuss the information with OER for review and
consderdion based on digibility criteria prior to offering ADR. If complaint is
in the forma phase, ADR will be conddered and indituted by OER in
consultation with the FEMA ADR Specidid, Office of Generd Counsd, and/or
the Equal Employment Opportunity Commission.

A catified letter and packet of information will go out to Complainant informing
him/her of availability of ADR and requesting a response to OER within 5 days of
receipt.’

The FEMA ADR Specidigt will conduct an initid intake sesson (may not occur
during forma process) within 5 days of receipt of eection to participatein ADR.

" The timeframes set forth in this EEO ADR Program will be adhered to as closely as possible. However,
there may be occasions or extenuating circumstances where Agency requirements/resources or the need to
meet Complainant’s requirements may cause the established time frames to lapse or exceed what has been
set forth. ADR will, however, be completed within 90 days as established by EEOC regulations. If
Complainant believes he/she has been subjected to undue delay, he/she has a right to request that the
processing of his’/her complaint continue.
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The FEMA ADR Specidig will work with the Project Specidist to assgn a
Neutrd within five days of completion of the intake sesson. The ADR
proceeding will be scheduled to occur within 15 days after receipt of
Complainant’s dection form.

If ADR is successful, an agreement of resolution will be drawn up and signed by
dl paties. Complanant will be requested to withdraw the complaint. If ADR is
not successful, OER will resume processng the complaint in accordance with
EEOC regulations.

Coverage

Complainants with cdams mesting the criteria for condderation under the EEO
ADR program will be offered an option to participate. The ADR timetable will
be initiated on al complaints in which ADR has been offered and eected as an
dterndive to forma complaint processing.

Criteriafor ADR Eligibility

The decison to offer ADR will be determined on a case-by-case basis. However,
FEMA will not offer ADR where:

1) Stautes or regulations preclude the use of such techniques;

2) The dispute is not suitable for ADR based on congderation of the
factors set forthin 5 USC  8582(b);

3) The responsble FEMA organization, in consaultation with the Office of
Genera Counsd/Office of Inspector Generd, bedieves a dispute
involves awillful or crimind violaion of law;

4) For any reason, the responsble FEMA organization, in consultation
with OGC, bdieves it is necessary or preferable to proceed with
traditiona proceduresin light of the facts of the case; and

5) Class complaints® areinvolved.

8 A class is defined as a group of employees, former employees or applicants who are alleged to have been
adversely affected by an agency personnel policy or practice which discriminates against the group on the
basis of their common race, color, religion, sex, national origin, age or disability. A class complaint is a
written complaint of discrimination filed on behalf of the class by the agent of the class, alleging that the
classis so numerous that a consolidated complaint by the members of the classisimpractical; that there are
guestions of fact common to the class; that the claims of the agent of the class are typical of the claims of
the class; and that if the agent of the class is represented, the representative will fairly and adequately
protect the interests of the class.
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Although there are severd ADR procedures, those that will most commonly be
used by FEMA will be mediation, faclitation, and fact-finding, condiliation, and

negotiation.
Accommodation Based Upon The American With Disabilities Act

The American with Disgbilities Act (ADA) of July 26, 1990, contained certain
sandards that were made applicable to Federal government and incorporated into
the Rehabilitation Act of 1973. These regulaions prohibit discrimination against
qudified individuds with physcd or mentd disailiies, as wdl as requiring
federa agencies to take pogtive geps in the hiring, placement and advancement
of those persons including granting them reasonable accommodation, where
gopropriate.  In regards to administering the EEO ADR program, managers,
complainants, and neutras will be reasonably accommodated, as necessary,
induding making fadlities readily accessble and usable; large print; bralle
audiotape; and eectronic file on computer disk.

Accommodations for individuds with disabilities, however, ae not mandatory if
the Agency demondrates that in providing such accommodations, an undue
financid or adminidrative burden will be created, or that the accommodation will
dter the fundamentd nature of the program or activity. As dated previoudy,
FEMA will determine on a case-by-case basis whether it is gppropriate to offer
ADR.
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1)

2)

3)

OFFICE OF EQUAL RIGHTS
ALTERNATIVE DISPUTE RESOLUTION (ADR) PROGRAM

ADR Proceedings Ground Rules

The Neutrd is responsble for ensuring that ADR proceedings are conducted
condsent with Equa Employment Opportunity law, including time frames  The
Neutra ensures that proceedings are far and consgtent with the Equal Employment
Opportunity Commisson’s core principles of ADR; representatives participating in
ADR proceedings have the necessary authority; and a person with delegated authority
to approve a settlement agreement is accessible to the agency’ s representative.

The Neutrd is authorized to request documentation and information pertinent to the
issues prior to the ADR proceeding, if necessry. However, this information will be

subject to the review and concurrence of the Office of Equa Rights (OER) prior to
relesse.

The Neutrd is regponsble for accomplishing the fdlowing during an ADR
proceeding:

(@ TheNeutra will explain higher role in the process including the
purpose of the proceeding;

(b) Obtain consensus/agreement by both parties for participation in the
Process,

(c) Encourage the partiesto vent and diffuse fedings,

(d) Clear up misunderstandings,

(e) Determine underlying interests/concerns and factsin dispute;
() Improve the flow of information;

(9) Conduct joint and/or private sessons,

(h) Find areas of agreement; and

(i) Incorporate the areas of agreement into a solution devised by and
acceptable to dl parties concerned.

24



4)

5)

6)

7)

8)

9)

If ADR is successful, the terms of the agreement will be reduced to writing by the
Neutrd Paty and the resolution will be dgned by the Complainant and/or
representative;, Management Designee; and the Director, OER. By dgning the
agreement, Complainant agrees to withdraw the complaint.

OER will seek conaultation/concurrence of the Office of Human Resources
Management and the Office of Generd Counsd, if necessary, prior to the signing of
the agreement.

If ADR does not resolve al of the issues raised, the unresolved issues will be
documented and included as part of the EEO Counsdling Report.

If either party to a resolution subsequently aleges breach of the Agreement, OER will
make appropriate inquiries and will determine whether reopening of the EEO
complaint is appropriate or if an adminidrative resolution of the dleged breach is
feasble.

The aggrieved party has a responshbility to cooperate in the ADR process once hefshe
has elected to paticipate as they have in other phases of the EEO process. The
aggrieved party has the right to withdraw from ADR proceedings a any time during
the edablished time frames without loss of rights  The Federd Emergency
Management Agency, as well, has the right to terminate ADR a any time during the
process when it is no longer practicd to continue because of the lack of agreement on
issue(s) after areasonable period of time,

The ADR proceeding will conclude when: (a) a settlement agreement is reached; (b)
the Neutral concludes and so informs the parties that further efforts to reach a
Setlement are not practica; or (c) one of the disputing parties or the Neutra
withdraws from the process by written notice.

10) If a disouting party terminates the proceeding without submitting written notice of

withdrawa, the Neutrd will have authority to document the party’s withdrawa from
the process.

11) Neutrds will generdly adhere to the following modd for conducting an ADR

proceeding:
| Introduction of seif
A. Explainrole of Neutrd
B. Explaintypeand purpose of ADR proceeding

C. Respond to any preliminary questions
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I1. Conduct Joint Sesson with Disputing Parties
A. Gather information from parties
I. Generd background information
ii. Explanation of the issueg(s) in dispute
iii. Podtion of the parties

B. Generate Options for resolution of dispute

[11. Conduct Private Sessions with each Party (if necessary)
A. Additiond information gathering

i. Clarification of issues
ii. Determine true interests: what the parties need

B. Generate Options for resolution of dispute
IV. Conduct Joint Sesson with Disputing Parties
V. Move Disputing Parties toward Agreement (Conduct Subsequent
Private Sessons, if necessary)
A. Narrow field of optionsfor parties

B. Redlity Testing

V. Draft Terms of Settlement Agreement
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OFFICE OF EQUAL RIGHTS
ALTERNATIVE DISPUTE RESOLUTION PROGRAM

Complainant (or Counselee)
V.

Director
Federal Emergency
M anagement Agency

Agency Case No.
SETTLEMENT AGREEMENT

In accordance with the terms set forth herein, the parties to this action agree to resolve the
complaint of discrimination filed by (hereinafter, the Complainart)
agang the Federd Emergency Management Agency (hereinafter, the Agency) and any
other dlegations and grievances, which may or could have been filed by the Complanant
againg the Agency through the date of this Settlement Agreement.

The parties recognize that nothing contained in this agreement conditutes an admisson
that anyone has violated Title VII of the Civil Rights Act of 1964, as amended; the Age
Discrimination in Employment Act of 1967, as amended; Section 501 of the
Rehabilitation Act of 1973, or any other federd or state Satute or regulation.

By executing this Settlement Agreement, the paties mutudly agree to the following
terms, and further agree tha the following terms shdl fully resolve the complaint of
disrimingtion filed agangt the Agency which is the subject of this Settlement

Agreement, no other promises, conditions or obligations are made or imposed on the
parties.

1. The Agency agressto the following:
(Set out the terms of the agreement)
2. The Complainant agreements to the following

(Set out the terms of the agreement)
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3. The paties further agree that should the Agency fal to honor its obligations
as s forth in this Settlement Agreement for any reasons not attributed to the
acts or conduct by the Complainant, the provisons outlined in 29 C.F.R.
1614.504 shdl govern.

4. The paties agree that this Agreement may not be used as evidence in any
subsequent  proceeding except for any procedure in which ether party dleges
abreach of the Agreement and/or compliance or enforcement purposes.

5. The parties underdand and agree that the terms of the Agreement shdl only
be disclosed to and discussed with those third parties or other persons who, by
their duties and respongbilities are necessary for the implementation of the
terms of this Agreement.

6. Complanant (or Counsdlee) agrees to the withdravd of hisher Equd
Employment Opportunity Complaint (or Counsding) filed (mmvddlyy).

7. The paties have read and acknowledge that they fully undersand and
voluntarily agree to the terms of this Settlement Agreement.  This Agreement
was entered into voluntarily without coercion. This document contains the
complete agreement between the parties, and there are no other terms except
those specified herein.  This Agreement will be consdered accepted and fina
when signed and dated by the parties.

FOR THE FEDERAL EMERGENCY MANAGEMENT AGENCY:

Management Designee Date

Director Date
Office of Equa Rights

FOR THE COMPLAINANT (OR COUNSELEE):

Complainant (or Counselee) Date
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EVALUATION FORMS
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OFFICE OF EQUAL RIGHTS
ALERNATIVE DISPUTE RESOLUTION (ADR) PROGRAM

Neutral Evaluation Form Date
Mediator Observer
Case Name Agency No.

Basis(es) of Complaint (or Counseling)

| ssues

Please use the following scale to indicate:
Mediator's Leve of Participation: None Low Medium High
Observer's Leve of Participation: None Low Medium High

Please use the scale below to indicate assessment of ADR Skills;
(N — No comment; 1-Poor; 2-Fair; 3-Good; 4-Excdlent)

ADR ills

1) Inquired into the facts of the case N 1 2 3
impartidly without resching premature
judgments.

2) Anayzed and understood the issues N 1 2 3
involved in the case.

3) Hédped partiesto generate redistic N 1 2 3
options.

4) Organized the case and summarized N 1 2 3
the Stuation for the parties

5) Resolved impasses; helped parties N 1 2 3

move toward closure on an agreement

6) Gained trust of the parties N 1 2 3
(List techniques used to gain trust)
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7) Was ableto handle emotiond parties
and issues without losing control of
the process.

8) Overdl efectiveness of manner
(i.e, cdm, relaxed, purposeful,
sengtive, flexible).

Technical Skills

1) Didthe Neutrd request relevant
documents and/or review them with
the parties?

2) Did the Neutral understand the
appropriate remedy(ies) according to
29 C.F.R. 1614.501 and 1614.505?

3) Wasthe Neutrd able to explain
factors that deviated from
Equa Employment Opportunity
quiddines?

4. How wdl wasthe Neutrd ableto help

N
N
Yes No
Yes No
Yes No
Yes No

parties generate cregtive ways to resolve
the issues?

Overall comments and recommendations:
(Use space below for additional comments.)



FEDERAL EMERGENCY MANAGEMENT
OFFICE OF EQUAL RIGHTS
ALTERNATIVE DISPUTE RESOLUTION (ADR) PROGRAM
500 C STREET, SW., ROOM 407
WASHINGTON, DC 20472
Attention: Carolyn G. Davis

Agency No.
Or
Counsdor’sName

COMPLAINANT (OR COUNSELEE) EVALUATION
OF EEO ADR PROGRAM

Y our answersto the following questions will help us to improve this program. Please be
assured that al responses given are kept confidential.

PLEASE DO NOT SIGN THISFORM.

1. The ADR proceeding(s) were:
O Very Satisfactory O Satisfactory
O Unsatisfactory O Very Unsdtisfactory

Please provide your comments.

2. TheNeutra(s) (check one):
() seemed to treat both parties the same.
() seemed to favor one party over the other.

3. The Neutra(s) (check one):
() came up with aresolution and encouraged us to accept it.
() helped usthink of different ways we could settle the issues.
() expected usto come up with solutions ourselves.

4. Did you reach an agreement?
() Yes
() No, because:
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Complainant (or Counsdlee) Evaluation Form Page Two

5. If you reached an agreement, do you consider it to be:
() Veayfar () Far () Unfar () Vey Unfar

6. Did the ADR proceeding change your opinion of the other person?
( ) I fed more pogtive towards the other
( ) Thereisno changein my opinion of the other
() | fed more negetive towards the other

7. Totry and resolve this dispute, did you talk with anyone before contacting the
Office of Equa Rights?
() No
() Yes | takedto:
() Co-worker
() Friend
() Supervisor
() Union Representative
() Employee Reations Specidist
() Personnd Management Specidist

() Other Agency Officid

() Other Government Agency.

() Other

9. If you ever have agmilar digoute again would you:
() Tdk tothe party in dispute first
( ) Tak to another person or agency
If s0, who would you tak to:
() Co-worker
() Friend
() Supervisor
() Union Representetive
() Employee Relations Specidist
() Personnd Management Specidist

() Other Agency Officid

() Other Government Agency.

() Other

Please give us any additional comments you have in regards to the ADR proceeding.
Use the back of this shest, if necessary.
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FEDERAL EMERGENCY MANAGEMENT AGENCY
OFFICE OF EQUAL RIGHTS

ALTERNATIVE DISPUTE RESOLUTION (ADR) PROGRAM

500 C STREET, SW., ROOM 407
WASHINGTON, DC 20472
Attention: Carolyn G. Davis

Agency No.

Or
Neutral’s Name

MANAGER EVALUATION OF
EEO ADR PROGRAM

Y our answers to the following questions will help us to improve this program. Please be

assured that al responses given are kept confidentid.

PLEASE DO NOT SIGN THISFORM.

1. The ADR proceeding(s) were:
() Vey Satisfactory () Satisfactory
() Unsatisfectory () Vey Unsatisfectory

Please provide your comments.

2. Themediator(s) (check one):
() seemed to treat both parties the same
( ) seemed to favor one party over the other

3. The mediator(s) (check one):
() came up with aresolution and encouraged us to accept it.
() helped usthink of different wayswe could settle the issues.
() expected usto come up with solutions ourselves.



4. Did you reach an agreement?
() Yes
() No, because;

5. If you reached an agreement, do you consider it to be:
() Veayfar () Far () Unfar () Vey Unfar

6. Did the ADR proceeding change your relaionship with the other person?
() | fed more positive towards the Complainant (or Counselee)
( ) Thereisno changein my relationship with the Complainant (or Counsdlee)
( ) | fed more negative towards the Complainant (or Counselee)

7. Please give us any additional comments you have on the EEO ADR program.
Use the back of this sheet, if necessary.
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GLOSSARY

Types of ADR

Arbitration:  Arbitration is closdy &kin to adjudication in tha a neutrd third party
decides the submitted issues after reviewing evidence and hearing argument from the
paties. It may be binding on the parties either through agreement or operation of law, or
it may be nonhbinding in that the decison is only advisory. Arbitration may be
voluntary, where the parties agree to resolve the issues by means of arbitration, or it may
be mandatory, where the process is the exclusve means provided. Under the ADRA it
must dways be voluntary.

Combination _of Techniques:. Often techniques may be combined to provide
advantageous aspects of more than one method. For example, if during mediation, the
mediator finds that the parties are able to speak directly to each other in a productive
way, the medigor may utilize the facilitator role and follow-up with the mediator role
later. In some cases, fact finding may precede a facilitation or mediation sesson. FEMA
is not limited to usng only one method or technique in adminigering the EEO ADR

program.

Conciliation:  Conciliation is a process in which a third party, caled a conciliator,
restores damaged reationships between disputing parties by bringing them together,
clarifying perceptions, and pointing out misperceptions.  Successful conciliation reduces
inflammatory rhetoric and tenson, opens channds of communication and facilitetes
continued discussons.  Frequently, conciliation is used to restore the parties to a pre-
dispute dtatus quo, after which other ADR techniques may be applied. Conciliation is
adso used when paties ae unwilling, unable or unprepared begin serious resolutions
discussons.

Early Neutral Evaluation: Ealy Neutrd Evadudaion uses a neutrd third paty to
provide an objective evauation, sometimes in writing, of the strengths and weeknesses of
a cax. Under this method, the parties will usudly make informa presentations to the
neutrd party to highlight their respective cases or postions.

Facilitation:  Fadlitation involves the use of techniques to improve the flow of
information in a meeting between parties to a dispute.  The term “facilitator” is often used
interchangeably with the term “mediator,” but a facilitator does not typicdly become as
involved in the subgtantive issues as does a mediator. The facilitator focuses more on the
process of effective communication.

36



Fact Finding: Fact finding is the use of an impartial expert (or group) selected by the
paties, by the agency or by an individuad with the authority to determine what the
bottom+-line issues are in a dispute.  Fact finding which occurs during ADR processng is
generdly trested as confidential versus fact finding that occurs during the investigation of
acomplant.

Mediation: Mediation is the intervention in a dispute or negotiation by a neutrd third
paty. The objective of this intervention is to assst the parties in voluntarily reaching an
acceptable resolution of the issues in dispute.  Mediators have no decision-making
authority.

A mediator primarily makes procedural suggestions regarding how parties can reach
agreement.  Occasondly, a mediator may suggest some substantive options as a means
of encouraging the paties to expand the range of possble resolutions under
condderation. A mediator often works with the parties individualy, in caucuses, to
explore acceptable resolution options or to develop proposas that might move the parties
closer to resolution.

Minitrials:  Minitrids involve a sructured settlement in which each side to a dispute
presents abbreviated summaries of their case before the parties and/or the representatives
who have authority to sdtle the dispute.  The summaries contain explicit data about the
legal bases and the merits of the case.

The process generdly follows more relaxed rules for discovery and case presentation
than might be found in a court or other adminidrative proceedings and usudly the parties
agree on specific limited periods of time for presentations and arguments.

Negotiation: Negotiation is Smply communication among people or parties in an effort
to reach an agreement. It is used S0 routingly that it is frequently overlooked as a specific
means of resolving disputes  In the adminidtrative context, it means procedures for
seitling matters that would otherwise be resolved by more formal means.

Peer Review. Pear Review is a problemsolving process where an employee takes a
dispute to a group or pane of felow employees and managers for an advisory decision.
The decison is usudly not binding on the employee, and she would be able to seek relief
in traditiona forums for digoute resolution if disstisfied with the decison. The principd
objective of peer review is to resolve disputes early before they become forma
complaints or grievances.

Typicdly, the pane is made up of employees and managers who volunteer for this duty
and who are traned in ligening, questioning and problem-solving skills as wdl as the
gpecific policies and guiddines of the pand. A peer review pand may be a standing
group of individuals who are available to address whatever disputes employees might
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bring to the pand a any given time. Other panels may be formed on an ad hoc basis
through a sdection process initiated by the employee, eg., blind sdection of a certan
number of names from apool of qudified employees and managers.

Settlement _Conferences:  Settlement Conferences may be conducted by a settlement
judge (for example an Equa Employment Opportunity Commisson (EEOC)
Adminigrative Judge) or referee and attended by representatives for the opposing parties
and/or the parties themselves in order to reach a mutually acceptable settlement of the
disouted meater.  Agencies are not precluded from having ther own settlement
conferences without an Adminisrative Judge (AJ) provided the paties agree.
Attendance is mandatory a a settlement conference ordered by an AJ. The falure of any
party to comply with an order of an AJmay result in sanctions.

The role of the settlement judge is Smilar to that of a mediator in that he/she assdts the
paties proceduraly in negotiating an agreement.  Such judges may have much stronger
authoritative roles than mediators, snce they may provide the parties with specific
subgtantive and legd information about what the digposition of the case might be if it
were to go to court or hearing. They dso provide parties with possble settlement ranges
for their consderation. In the event a settlement is not reached, the case is then processed

by AJs other than the settlement judge.
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