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Chairman Kennedy, Senator Enzi, and Members of the Committee, | am pleased
and honored to be here today. Thank you for your kind invitation.

By way of introduction, | was appointed by President Clinton, confirmed by the
Senate, and served as a Member of the National Labor Relations Board from November 1997
until August 2002. From May, 2001 until August, 2002 | served as Chairman of the Board. In
August, 2002 | was appointed by President Bush and confirmed by the Senate as Director of the
Federal Mediation and Conciliation Service. Before becoming a Member of the Board, |
practiced as a labor lawyer representing management in private practice from 1966 to 1997. |
returned to private practice on January 1, 2005 and am a Senior Partner in the law firm of
Morgan, Lewis & Bockius LLP.

The National Labor Relations Act was enacted in 1935 and has been substantially
amended only twice — once in 1947 and once in 1959. The Act establishes a system of industrial
democracy that is similar in many respects to our system of political democracy. At the heart of
the Act is the secret ballot election process administered by the National Labor Relations Board.
In order to understand how recent trends in Union organizing are diluting this central feature of
the Act, some background is necessary.

The NLRB’s Secret Ballot Election Process

If a group of employees in an appropriate collective bargaining unit wish to select a union

to represent them, the Board will hold a secret ballot election based on a petition supported by at

least thirty percent of employees in the unit. The Board administers the election by bringing
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portable voting booths, ballots, and a ballot box to the workplace. The election process occurs
outside the presence of any supervisors or managerial representatives of the employer. No
campaigning of any kind may occur in the voting area. The only people who are allowed in the
voting area are the NLRB agent, the employees who are voting, and certain designated employee
observers.

The ultimate question of union representation is determined by majority rule, based on
the number of valid votes cast rather than the number of employees in the unit. If a majority of
votes are cast in favor of the union, the Board will certify the union as the exclusive bargaining
representative of all employees in the collective bargaining unit. Unlike joining a club, once a
union is certified by the Board, it becomes the exclusive representative of the entire unit of
employees, regardless of whether they voted for the union. The employer is obligated to bargain
with the union in good faith with respect to all matters relating to wages, hours, and working
conditions of the bargaining unit employees.

The Board is empowered to prosecute employers who engage in conduct that interferes
with employee free choice in the election process, and may order a new election if such
employer interference with the election process has occurred. The Board also will order the
employer to remedy such unfair labor practices, for example by ordering the employer to
reinstate and compensate an employee who was discharged unlawfully during the election
campaign. In extreme cases, the Board may even order an employer to bargain with the union
without a new election, if the Board finds that its traditional remedies would not be sufficient to
ensure a fair rerun election and if there is a showing that a majority of employees at one point
desired union representation. The Supreme Court affirmed the Board’s power to issue this

extraordinary remedy in NLRB v. Gissel Packing Co., 395 U.S. 575 (1969). When issuing a
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Gissel bargaining order, the Board will determine whether majority support for the union existed
by checking authorization cards signed by employees during the organizing process.

As the Board and the Supreme Court have acknowledged, the use of authorization cards
to determine majority support is the method of last resort. A secret ballot election is the “most
satisfactory — indeed the preferred — method of ascertaining whether a union has majority
support.” Gissel Packing, 395 U.S. at 602. Despite its strong push for card check legislation,
organized labor has acknowledged the superiority of secret ballot elections in determining
employee choice. At atime when it was enjoying a high success rate in such elections, the AFL-
CIO once acknowledged that authorization cards are not reliable indicators of employee
sentiment in favor of a union. A 1961 handbook for organizers noted:

[Clards are at best a signifying of intention at a given moment.
Sometimes they are signed to “get the union off my back.”

Indeed, as recently as 1998, in making the case for requiring secret ballot elections for
employees to get rid of unions (i.e decertification), the AFL-CIO, the United Auto Workers
(UAW), and the United Food & Commercial Workers (UFCW) argued to the National Labor
Relations Board:

a representation election “is a solemn...occasion, conducted under
safeguards to voluntary choices,”...other means of decision-
making are “not comparable to the privacy and independence of
the voting booth,” and [the secret ballot] election system provides
the surest means of avoiding decisions which are “the result of
group pressures and not individual decision[s].” In addition,...less
formal means of registering majority support...are not sufficiently

! NLRB v. S.E. Nicholls Co., 380 F.2d 438, 445 n.7 (2d Cir. 1967), quoting AFL-CIO Guidebook
for Union Organizers, (1961).
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reliable indicia of employees’ desires on the question of union
representation to serve as a basis for requiring union recognition.?

Even the lead sponsor of the Employee Free Choice Act in the House, Education and
Labor Committee Chairman George Miller (D-CA), joined by 15 other pro-labor members of
Congress wrote in a 2001 letter, in the context of Mexican labor laws, that “the secret ballot
election is absolutely necessary in order to ensure that workers are not intimidated into voting for
a union they might not otherwise choose.”

Although authorization cards adequately may reflect employee sentiment when the
election process has been impeded, the Board and the Court in Gissel recognized that cards are
“admittedly inferior to the election process.” Gissel Packing, 395 U.S. at 602. Other federal
courts of appeal have expressed the same view:

e “[I]tis beyond dispute that secret election is a more accurate reflection of the

employees’ true desires than a check of authorization cards collected at the behest of
a union organizer.” NLRB v. Flomatic Corp., 347 F.2d 74, 78 (2d Cir. 1965).

e “It would be difficult to imagine a more unreliable method of ascertaining the real
wishes of employees than a ‘card check,” unless it were an employer’s request for an
open show of hands. The one is no more reliable than the other.... Overwhelming
majorities of cards may indicate the probable outcome of an election, but it is no more
than an indication, and close card majorities prove nothing.” NLRB v. S. S. Logan

Packing Co., 386 F.2d 562, 565 (4th Cir. 1967).

Joint Brief of the United Automobile, Aerospace, and Agricultural Implement Workers of
America, the United Food and Commercial Workers, and the AFL-CIO in Chelsea Industries and
Levitz Furniture Co. of the Pacific, Inc., Nos. 7-CA-36846, 7-CA-37016 and 20-CA-26596
(NLRB) at 13 (May 18, 1998), quoting NLRB v. Gissel Packing Co., 395 U.S. 575, 602 (1969)
and Brooks v. NLRB, 348 U.S. 96, 99, 100 (1954).

Letter from U.S. Rep. George Miller et al. to Junta Local de Conciliacion y Arbitrraje del Estado
de Puebla, Aug. 29, 2001.
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e “The conflicting testimony in this case demonstrates that authorization cards are often
a hazardous basis upon which to ground a union majority.” J. P. Stevens & Co. v.
NLRB, 441 F.2d 514, 522 (5th Cir. 1971).

e “An election is the preferred method of determining the choice by employees of a
collective bargaining representative.” United Services for the Handicapped v. NLRB,
678 F.2d 661, 664 (6th Cir. 1982).

e “Although the union in this case had a card majority, by itself this has little
significance. Workers sometimes sign union authorization cards not because they
intend to vote for the union in the election but to avoid offending the person who asks
them to sign, often a fellow worker, or simply to get the person off their back, since
signing commits the worker to nothing (except that if enough workers sign, the
employer may decide to recognize the union without an election).” NLRB v. Village
IX, Inc., 723 F.2d 1360, 1371 (7th Cir. 1983).

e “Freedom of choice is ‘a matter at the very center of our national labor relations
policy,” ... and a secret election is the preferred method of gauging choice.” Avecor,
Inc. v. NLRB, 931 F.2d 924, 934 (D.C. Cir. 1991) (citations omitted).

Having recognized in Gissel that a secret ballot election is the superior method for
determining whether a union has majority support, the Supreme Court in Linden Lumber v.
NLRB, 419 U.S. 301 (1974), held that an employer may lawfully refuse to recognize a union
based on authorization cards and insist on a Board-supervised secret ballot election. Thus, an
employer may, but cannot be compelled, to forgo a secret ballot election and abide by the less

reliable card check method of determining union representation. The only exception to an
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employer’s right to insist on an election is when the employer, as in the Gissel situation, has
engaged in unfair labor practices that impair the electoral process.

The Increasing Use of Neutrality/Card Check Agreements in Organizing Campaigns and
the Attempt to Mandate Card Check

One of the highest priorities of unions today is to obtain agreements from employers that
would allow the union to become the exclusive bargaining representative of a group of
employees without ever seeking an NLRB-supervised election. These agreements, which are
often referred to as “neutrality” or “card check” agreements, come in a variety of forms. In some
cases, the agreement simply calls for the employer to recognize the union if it produces signed
authorization cards from a majority of employees. In many cases, the agreement includes other
provisions that are designed to facilitate the union’s organizing campaign, such as:

e An agreement to provide the union with a list of the names and addresses of

employees in the agreed-upon unit;

e An agreement to allow the union access to the employer’s facilities to distribute

literature and meet with employees;

e Limitations or a “gag order” on employer communications to employees about the

union;

e An agreement to start contract negotiations for the newly-organized unit within a

specified (and short) time frame, and to submit open issues to binding interest

arbitration if no agreement is reached within that time frame; and

An agreement to extend coverage of the neutrality/card check agreement to
companies affiliated with the employer.
Whatever form the agreement may take, the basic goal is the same: to establish a

procedure that allows the union to be recognized without the involvement or sanction of the
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National Labor Relations Board. Neutrality and card check agreements therefore present a direct
threat to the jurisdiction of the Board and its crown jewel, the secret ballot election process.

An even greater threat to that crown jewel is the grossly misnamed Employee Free
Choice Act — which more accurately should be described as the Employee Forced Choice Act.
The provisions of that proposed legislation in the House of Representatives would, in nearly all
cases, eliminate government-supervised secret ballot elections and instead turn the National
Labor Relations Board into a card counting agency.

The motivating force behind neutrality/card check agreements and the proposed
legislation is the steady decline in union membership among the private sector workforce in the
United States. Unions today represent only about 7.4% of the private sector workforce, about
half of the rate twenty years ago. See U.S. Dep’t of Labor, Bureau of Labor Statistics, Union
Members in 2006 (Jan. 25, 2007), available at http://www.bls.gov/news.release/union2.nr0.htm.
There are many explanations for this precipitous decline: the globalization of the economy and
the intense competition that comes with it, the increasing regulation of the workplace through
federal legislation rather than collective bargaining, and the changing culture of the American
workplace. While unions may not disagree with these explanations to varying degrees, they
claim that the NLRB’s election process is also to blame. Unions argue that the NLRB’s election
process is slow and ineffective, and therefore an alternative process is needed — namely,
neutrality/card check agreements.

I believe there are two basic problems with this argument. First, it is not supported by the
facts. The NLRB’s election process is efficient and fair, as demonstrated by hard statistics.

Legislative change is not needed. Second, neutrality/card check agreements limit employee free
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choice and are generally the product of damaging leverage exerted by the union against the
employer, which redounds to the detriment of employee knowledge and free choice.
The NLRB’s Election Process Is Efficient and Fair

The standard union criticisms of the NLRB’s election process are more rhetorical than
factual. Unions argue that the NLRB’s election process is slow and allows employers to exert
undue influence over employees during the pre-election period. Both of these arguments are not
supported by the facts.

The NLRB’s election process is not slow. In fiscal year 2006, 94.2% of all initial
representation elections were conducted within 56 days of the filing of the petition.
Memorandum GC-07-03, Summary of Operations (Fiscal Year 2006), at p. 8 (January 3, 2007),
available at http://www.nlrb.gov/shared_files/GC%20Memo/2007/GC%2007-
03%20Summary%200f%200perations%20FY %2006.pdf. During that same time period, the
median time to proceed to an election from the filing of a petition was 39 days. Id. Based on my
experience over the past 40 years, these statistics demonstrate that the Board’s election process
has become even more efficient over time.

Unions are currently winning well over 50% of NLRB secret ballot elections involving
new organizing. This is the category of elections that unions are seeking to replace with
neutrality/card check agreements, and it is also the same category of elections that would be
replaced by the so-called Employee Free Choice Act. If anything, unions’ win rate in
representation elections currently is on the rise. The NLRB’s most recent election report
summary shows that unions won 59.6% of all elections involving new organizing. See NLRB
Election Report; 6-Months Summary — April 2006 through September 2006 and Cases Closed

September 2006, at p. 18. This figure is about the same as it was forty years ago. In 1965,
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unions won 61.8% of elections in RC cases (cases that typically involve initial organizing efforts,
as opposed to decertification elections or employer petitions). See Thirtieth Annual Report of
the National Labor Relations Board, at p. 198 (1965). After 1965, unions’ election win rate

declined before rising back to the level where it is today:

In 1975, unions won 50.4% of elections in RC cases. See Fortieth Annual Report of

the National Labor Relations Board, at p. 233 (1975).

e In 1985, unions won 48% of elections in RC cases. See Fiftieth Annual Report of the
National Labor Relations Board, at p. 176 (1985).

e In 1995, unions won 50.9% of elections in RC cases. See Sixtieth Annual Report of

the National Labor Relations Board, at p. 153 (1995).

In 2005, unions won 56.8% of elections in RC cases. See Seventieth Annual Report
of the National Labor Relations Board, at p. 16 (2005).

These statistics undermine any argument that the NLRB’s election process unduly favors
employers, or that the recent decline in union membership among the private sector workforce is
attributable to inherent flaws the NLRB’s election process. Unions are winning NLRB elections
at the same or higher rate now than they have in almost forty years. To be sure, there are “horror
stories” of employers who abuse the system and commit egregious unfair labor practices in order
to prevail in an election. I hold no brief for those employers. | have never represented an
employer engaged in such conduct. Indeed, I have never been involved in a Board-conducted
election which was overturned. As a Member of the National Labor Relations Board, |
vigorously enforced the law. In cases of unlawful conduct, the law provides remedies for the
employer’s behavior, including Gissel bargaining orders. But these situations are the exception

rather than the norm. And, there is nothing new about the fact that some employers abuse the
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system. In the overwhelming majority of cases where employees choose not to be represented
by a union, they do so based on the information that is presented by both sides during the
campaign process.

Unions attempt to portray the Board’s secret ballot election process as fundamentally
unfair (except when unions are faced with a challenge to their majority status) by making
unfavorable comparisons between Board elections and a typical political election in the United
States. In doing so, unions frequently ignore several important facts about the NLRB election
process:

e The union controls whether and when an election petition will be filed. Imagine if the

challenger in a political election controlled the timing of the election.

e The union largely controls the definition of the bargaining unit in which the election
will occur, because the union need only demonstrate that the petitioned-for unit is an
appropriate bargaining unit. Imagine if the challenger in a political election had
almost irreversible discretion to gerrymander the voting district to its maximum
advantage.

e The union usually has obtained signed authorization cards from a majority of
employees at the time the petition is filed. Thus, the union already knows the voters
and has conducted a straw poll before the employer is even aware that an election will
be held. Imagine if the challenger in a political election could campaign and poll the
electorate without the incumbent’s knowledge, wait until the polls show that the
challenger has majority support, and then give the incumbent less than 60 days’

notice of the election.
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e Even though the union already knows the voters well by the time the election petition
is filed, the employer must give the union a list of all of the voters” names and home
addresses after the petition is filed. The union, but not the employer, is permitted to
visit the employees at home to campaign for their vote.
e The union, unlike the employer, can make campaign promises to the employees to
induce them to vote for the union.
e The union, like the employer, may designate an observer to be present in the voting
area for the duration of the election, in order to check every voter and make sure that
no irregularities occur.
These facts illustrate that, far from being unfair to unions, the NLRB’s election process
offers unions many unique advantages.
Problems with Neutrality/Card Check Agreements

The fundamental right protected by the National Labor Relations Act is the right of
employees to choose freely whether to be represented by a union. 29 U.S.C. § 157.
Neutrality/card check agreements limit employee free choice by restraining employer free
speech. Section 8(c) of the Act protects the right of employers to engage in free speech
concerning union representation, as long as the employer’s speech does not contain a threat of
reprisal or a promise of benefit. 29 U.S.C. 8 158(c). Unions, through neutrality/card check
agreements, seek to restrain lawful employer speech by prohibiting the employer from providing
employees with any information that is unfavorable to the union during the organizing campaign.
Such restrictions or “gag orders” on lawful employer speech limit employee free choice by

limiting the information upon which employees make their decision.
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A second problem with neutrality/card check agreements is the method by which they are
negotiated. In my experience, neutrality/card check agreements are almost always the product of
external leverage by unions, rather than an internal groundswell from unrepresented employees.
The leverage applied by the union can come from a variety of sources. In many cases, the union
has leverage because it represents employees at some of the employer’s locations. The union
may be able to use leverage it has in negotiations for employees in an existing bargaining unit, in
order to win a neutrality/card check agreement that will facilitate organizing at other locations.
Bargaining over a neutrality/card check agreement, however, has little or nothing to do with the
employees in the existing bargaining unit, and it detracts from the negotiation of the core issues
at hand — wages, hours, and working conditions for the employees the union already represents.

In other cases, the union exerts pressure on the employer through political or regulatory
channels. This typically occurs by demonizing the employer. For example, if the employer
needs regulatory approval in order to begin operating at a certain location, the union may use its
political influence to attack the company and force the employer to enter into a neutrality/card
check agreement for employees who will be working at that location. Political or regulatory
pressure is often coupled with other forms of public relations pressure in order to exert additional
leverage on the employer. In general, this combination of political, regulatory, public relations
and other forms of non-conventional pressure has become known as a “corporate campaign,” and
it is this type of conduct — rather than employee free choice — that has produced these
agreements.

Thus, when a union succeeds in obtaining a neutrality/card check agreement, it generally
does so by exerting pressure on the company through forces beyond the group of employees

sought to be organized. The pressure comes from employees at other locations, and/or it comes
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from politicians, regulators, customers, investors, and the public at large. It is a strategy of “top
down organizing,” meaning that the target of the campaign is the employer rather than the
employees the union is seeking to organize. And, with the proposed legislation, unions are
seeking to have the government mandate the card check portion of neutrality/card check for
them.

The strategy of “top down organizing” stands in stark contrast to the model of organizing
under the National Labor Relations Act. Under the Act, the pressure to organize comes from
within — it starts with the employees themselves. If a sufficient number of employees (30%)
desire union representation, they may petition the NLRB to hold a secret ballot election. If a
majority vote in favor of union representation, the NLRB certifies the union as the employees’
exclusive representative and the collective bargaining process begins at that point. At all times,
the focus is on the employees, rather than on the employer or the union.

There is no cause for abandoning the secret ballot election process that the Board has
administered for seven decades. The Act’s system of industrial democracy has withstood the test
of time because its focus is on the true beneficiaries of the Act — the employees. In my view, the
Employee “Forced” Choice Act is not sound public policy because it would deprive employees
of the fundamental right to determine the important question of union representation by casting
their vote in a Board-supervised secret ballot election. Indeed, that it would be unwise public
policy to abandon government-supervised secret ballot elections in favor of mandatory card
check appears to me to be a self-evident proposition. It likewise would eviscerate the proud
tradition of industrial democracy that has been the hallmark of the NLRB for nearly seven

decades.
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The Employee Free Choice Act’s Interest Arbitration Provisions
In addition to mandating recognition by card check rather than a secret ballot election, the

Act would eviscerate another fundamental tenet of U.S. labor law: voluntary agreement. As the
Supreme Court held in H. K. Porter v. NLRB, 397 U.S. 99 (1970), the Act is founded on the
notion that the parties, not the government, should determine the applicable terms and conditions
of employment:

The object of this Act was not to allow governmental regulation of

the terms and conditions of employment, but rather to ensure that

employer and their employees could work together to establish

mutually satisfactory conditions. The basic theme of the Act was

that through collective bargaining the passions, arguments, and

struggles of prior years would be channeled into constructive, open

discussions leading, it was hoped, to mutual agreement. But it was

recognized from the beginning that agreement might in some cases

be impossible, and it was never intended that the Government

would in such cases step in, become a party to the negotiations and
impose its own views of a desirable settlement.

Id. at 103-04 (emphasis added). The Employee Free Choice Act would destroy this bedrock
principle of the National Labor Relations Act by mandating that, if the parties are not able to
reach agreement on a first contract within a 120-day period, the terms of the contract will be set
by an arbitration panel designated by the Federal Mediation and Conciliation Service. As with
the abandonment of the secret ballot election, | believe this interest arbitration requirement is
unwise public policy. With respect to employees, it would parlay the taking away of a vote on
representation with the taking away of a vote on ratification. This is because the contract
mandated by the interest arbitrator renders moot employee endorsement. Likewise, it is the
employer that must run the business, remain competitive, and pay the employees each week.
Newly certified unions often bear a heavy burden to make good on promises made to
employees to gain recognition. In a card check situation, where there may have been little or no

opportunity for the other side to be heard, expectations are likely to be even higher. But when
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these promises come up against reality at the bargaining table, it is often very difficult to reach
agreement, especially where an employer is already offering competitive wages and benefits to
its employees. When this reality is combined with a lack of any historic track record between the
parties, especially where coupled with inexperienced negotiators at the bargaining table, reaching
agreement on a package that satisfies the union’s political needs while being economically
realistic or even feasible for the employer can be extremely difficult and time consuming.
In my career to date, | have negotiated in excess of 175 collective bargaining agreements.
As the Director of the Federal Mediation and Conciliation Service, | personally mediated high
profile bargaining disputes involving multiple contracts covering tens of thousands of
employees. These negotiations are often difficult and first contract negotiations particularly so.
The genius of this system, however, is that it produces agreements, not imposed solutions to
difficult issues.
These agreements are, as Justice Douglas wrote in the seminal Supreme Court case of
United Steelworkers of America v. Warrior & Gulf Co., 363 U.S. 574 (1960):
“The collective bargaining agreement states the rights and duties of
the parties. It is more than a contract; it is a generalized code to
govern a myriad of cases which the draftsmen cannot wholly
anticipate . . . The collective agreement covers the whole
employment relationship. It calls into being a new common law —

the common law of a particular industry or of a particular plant.”
(Id. at 578-579).

No outside agency, whether arbitration, courts, or government entity has the skill,
knowledge, or expertise to create a collective bargaining agreement. If it is not a creature of the
parties’ creation it likely will fail of its purpose. The negotiation of a collective bargaining
agreement is the search for mutually resolving each side’s interests. It must be done with trade-
offs and separate prioritizing. Only the parties can do that. There are no standards for arbitrators

to apply. There is no skill set for arbitrators to use. Solomon is simply unavailable.
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I spent 20 years of my practice in Florida where | represented many public employers in
the negotiation of their collective bargaining agreements. That process, under state law, ended in
non-binding interest arbitration. More often than not, the parties bargained simply to set the
issues up for the arbitrator which resulted in days and weeks of hearings. The process led to
hearings and imposed legislative body decisions — not agreements. Any process which ends
with an imposed contract will perforce put the parties into their positioning and arbitrating shoes,
not their bargaining shoes.

Conclusion

This concludes my prepared oral testimony. | look forward to discussing my comments
in more detail during the question and answer period, but before that, I would again like to thank
the Subcommittee for inviting me here today, and for its attention to these very important

developments regarding labor law in the 21st century.
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