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those benefits that would be achieved if 
it is assumed that the conservation 
measures would also be implemented 
on other necessary properties, would 
preclude or remove any need to list the 
species covered by the Agreement. 

[50 FR 39689, Sept. 30, 1985, as amended at 63 
FR 8871, Feb. 23, 1998; 63 FR 52635, Oct. 1, 1998; 
64 FR 32714, June 17, 1999; 64 FR 52676, Sept. 
30, 1999; 69 FR 24093, May 3, 2004; 69 FR 29670, 
May 25, 2004; 69 FR 71731, Dec. 10, 2004] 

§ 17.40 Special rules—mammals. 

(a) [Reserved] 
(b) Grizzly bear (Ursus arctos)—(1) 

Prohibitions. The following prohibitions 
apply to the grizzly bear: 

(i) Taking. (A) Except as provided in 
paragraphs (b)(1)(i)(B) through (F) of 
this section, no person shall take any 
grizzly bear in the 48 conterminous 
states of the United States. 

(B) Grizzly bears may be taken in 
self-defense or in defense of others, but 
such taking shall be reported, within 5 
days of occurrence, to the Assistant 
Regional Director, Division of Law En-
forcement, U.S. Fish and Wildlife Serv-
ice, P.O. Box 25486, Denver Federal 
Center, Denver, Colorado 80225 (303/236– 
7540 or FTS 776–7540), if occurring in 
Montana or Wyoming, or to the Assist-
ant Regional Director, Division of Law 
Enforcement, U.S. Fish and Wildlife 
Service, Lloyd 500 Building, Suite 1490, 
500 Northeast Multnomah Street, Port-
land, Oregon 97232 (503/231–6125 or FTS 
429–6125), if occurring in Idaho or Wash-
ington, and to appropriate State and 
Indian Reservation Tribal authorities. 
Grizzly bears or their parts taken in 
self-defense or in defense of others 
shall not be possessed, delivered, car-
ried, transported, shipped, exported, re-
ceived, or sold, except by Federal, 
State, or Tribal authorities. 

(C) Removal of nuisance bears. A griz-
zly bear consituting a demonstrable 
but non immediate threat to human 
safety or committing significant depre-
dations to lawfully present livestock, 
crops, or beehives may be taken, but 
only if: 

(1) It has not been reasonably pos-
sible to eliminate such threat or depre-
dation by live-capturing and releasing 
unharmed in a remote area the grizzly 
bear involved; and 

(2) The taking is done in a humane 
manner by authorized Federal, State, 
or Tribal authorities, and in accord-
ance with current interagency guide-
lines covering the taking of such nui-
sance bears; and 

(3) The taking is reported within 5 
days of occurrence to the appropriate 
Assistant Regional Director, Division 
of Law Enforcement, U.S. Fish and 
Wildlife Service, as indicated in para-
graph (b)(1)(i)(B) of this section, and to 
appropriate State and Tribal authori-
ties. 

(D) Federal, State, or Tribal scientific or 
research activities. Federal, State, or 
Tribal authorities may take grizzly 
bears for scientific or research pur-
poses, but only if such taking does not 
result in death or permanent injury to 
the bears involved. Such taking must 
be reported within 5 days of occurrence 
to the appropriate Assistant Regional 
Director, Division of Law Enforcement, 
U.S. Fish and Wildlife Service, as indi-
cated in paragraph (b)(1)(i)(B) of this 
section, and to appropriate State and 
Tribal authorities. 

(E) [Reserved] 
(F) National Parks. The regulations of 

the National Park Service shall govern 
all taking of grizzly bears in National 
Parks. 

(ii) Unlawfully taken grizzly bears. (A) 
Except as provided in paragraphs 
(b)(1)(ii)(B) and (iv) of this section, no 
person shall possess, deliver, carry, 
transport, ship, export, receive, or sell 
any unlawfully taken grizzly bear. Any 
unlawful taking of a grizzly bear shall 
be reported within 5 days of occurrence 
to the appropriate Assistant Regional 
Director, Division of Law Enforcement, 
U.S. Fish and Wildlife Service, as indi-
cated in paragraph (b)(1)(i)(B) of this 
section, and to appropriate State and 
Tribal authorities. 

(B) Authorized Federal, State, or 
Tribal employees, when acting in the 
course of their official duties, may, for 
scientific or research purposes, possess, 
deliver, carry, transport, ship, export, 
or receive unlawfully taken grizzly 
bears. 

(iii) Import or export. Except as pro-
vided in paragraphs (b)(1)(iii) (A) and 
(B) and (iv) of this section, no person 
shall import any grizzly bear into the 
United States. 
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(A) Federal, State, or Tribal scientific or 
research activities. Federal, State, or 
Tribal authorities may import grizzly 
bears into the United States for sci-
entific or research purposes. 

(B) Public zoological institution. Public 
zoological institutions (see 50 CFR 
10.12) may import grizzly bears into the 
United States. 

(iv) Commercial transactions. (A) Ex-
cept as provided in paragraph 
(b)(1)(iv)(B) of this section, no person 
shall, in the course of commercial ac-
tivity, deliver, receive, carry, trans-
port, or ship in interstate or foreign 
commerce any grizzly bear. 

(B) A public zoological institution 
(see 50 CFR 10.12) dealing with other 
public zoological institutions may sell 
grizzly bears or offer them for sale in 
interstate or foreign commerce, and 
may, in the course of commercial ac-
tivity, deliver, receive, carry, trans-
port, or ship grizzly bears in interstate 
or foreign commerce. 

(v) Other violations. No person shall 
attempt to commit, cause to be com-
mitted, or solicit another to commit 
any act prohibited by paragraph (b)(1) 
of this section. 

(2) Definitions. As used in paragraph 
(b) of this section: 

Grizzly bear means any member of the 
species Ursus arctos of the 48 
conterminous States of the United 
States, including any part, offspring, 
dead body, part of a dead body, or prod-
uct of such species. 

Grizzly bear accompanied by young 
means any grizzly bear having off-
spring, including one or more cubs, 
yearlings, or 2-year-olds, in its imme-
diate vicinity. 

Identified means permanently marked 
or documented so as to be identifiable 
by law enforcement officials at a subse-
quent date. 

State, Federal or Tribal authority 
means an employee of State, Federal, 
or Indian Tribal government who, as 
part of his/her official duties, normally 
handles grizzly bears. 

Young grizzly bear means a cub, year-
ling, or 2-year-old grizzly bear. 

(c) Primates. (1) Except as noted in 
paragraphs (c)(2) and (c)(3) of this sec-
tion, all provisions of § 17.31 shall apply 
to the lesser slow loris, Nycticebus 
pygmaeus; Philippine tarsier, Tarsius 
syrichta; white-footed tamarin, 
Saguinus leucopus; black howler mon-
key, Alouatta pigra; stump-tailed ma-
caque, Macaca arctoides; gelada baboon, 
Theropithecus gelada; Formosan rock 
macaque, Macaca cyclopis; Japanese 
macaque, Macaca fuscata; Toque ma-
caque, Macaca sinica; long-tailed 
langur, Presbytis potenziani; purple- 
faced langur, Presbytis senex; Tonkin 
snub-nosed langur, Pygathrix 
(Rhinopithecus) avunculus; and, in cap-
tivity only, chimpanzee, Pan troglo-
dytes. 

(2) The prohibitions referred to above 
do not apply to any live member of 
such species held in captivity in the 
United States on the effective date of 
the final rulemaking, or to the progeny 
of such animals, or to the progeny of 
animals legally imported into the 
United States after the effective date 
of the final rulemaking, Provided, That 
the person wishing to engage in any ac-
tivity which would otherwise be pro-
hibited must be able to show satisfac-
tory documentary or other evidence as 
to the captive status of the particular 
member of the species on the effective 
date of this rulemaking or that the 
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particular member of the species was 
born in captivity in the United States 
after the effective date of this rule-
making. Identification of the par-
ticular member to a record in the 
International Species Inventory Sys-
tem (ISIS), or to a Federal, State or 
local government permit, shall be 
deemed to be satisfactory evidence. 
Records in the form of studbooks or in-
ventories, kept in the normal course of 
business, shall be acceptable as evi-
dence, provided that a notarized state-
ment is inserted in such record to the 
effect that: 

(i) The records were kept in the nor-
mal course of business prior to Novem-
ber 18, 1976, and accurately identify (by 
use of markers, tags, or other accept-
able marking devices) individual ani-
mals; or 

(ii) That the individual animal iden-
tified by the records was born in cap-
tivity on llll(Date). 

The notarized statement in paragraph 
(c)(2)(i) of this section, shall be accept-
able only if the notarization is dated 
on or before January 3, 1977. The nota-
rized statement in paragraph (c)(2)(ii), 
of this section, shall be acceptable only 
if the notarization is dated within 15 
days of the date of birth of the animal. 

(3) The provisions of §§ 17.21, 17.22, and 
17.23 shall apply to any individual 
chimpanzee (Pan troglodytes) within the 
historic range of the species, regardless 
of whether in the wild or captivity, and 
also shall apply to any individual 
chimpanzee not within this range, but 
which has originated within this range 
after the effective date of these regula-
tions, and also shall apply to the prog-
eny of any such chimpanzee, other 
than to the progeny of animals legally 
imported into the United States after 
the effective date of these regulations. 
For the purposes of this paragraph, the 
historic range of the chimpanzee shall 
consist of the following countries: An-
gola, Benin, Burkina Faso, Burundi, 
Cameroon, Central African Republic, 
Congo, Cote d’Ivoire, Equatorial Guin-
ea, Gabon, Gambia, Ghana, Guinea, 
Guinea-Bissau, Liberia, Mali, Nigeria, 
Rwanda, Senegal, Sierra Leone, Sudan, 
Tanzania, Togo, Uganda, and Zaire. 

(d) Gray wolf (Canis lupus) in Min-
nesota—(1) Zones. For purposes of these 

regulations, the State of Minnesota is 
divided into the following five zones. 

ZONE 1—4,488 SQUARE MILES 

Beginning at the point of intersection of 
United States and Canadian boundaries in 
Section 22, Township 71 North, Range 22 
West, in Rainy Lake, then proceeding along 
the west side of Sections 22, 27, and 34 in said 
Township and Sections 3, 10, 15, 22, 27 and 34 
in Township 70 North, Range 22 West and 
Sections 3 and 10 in Township 69 North, 
Range 22 West; then east along the south 
boundaries of Sections 10, 11, and 12 in said 
Township; then south along the Koochiching 
and St. Louis counties line to Highway 53; 
thence southeasterly along State Highway 53 
to the junction with County Route 765; 
thence easterly along County Route 765 to 
the junction with Kabetogama Lake in Ash 
River Bay; thence along the south boundary 
of Section 33 in Township 69 North, Range 19 
West, to the junction with the Moose River; 
thence southeasterly along the Moose River 
to Moose Lake; thence along the western 
shore of Moose Lake to the river between 
Moose Lake and Long Lake; thence along 
the said river to Long Lake; thence along 
the east shore of Long Lake to the drainage 
on the southeast side of Long Lake in NE1⁄4, 
Section 18, Township 67 North, Range 18 
West; thence along the said drainage south-
easterly and subsequently northeasterly to 
Marion Lake, the drainage being in Sections 
17 and 18, Township 67 North, Range 18 West; 
thence along the west shoreline of Marion 
Lake proceeding southeasterly to the Moose 
Creek; thence along Moose Creek to Flap 
Creek; thence southeasterly along Flap 
Creek to the Vermilion River; thence south-
erly along the Vermilion River to Vermilion 
Lake; thence along the Superior National 
Forest boundary in a southeasterly direction 
through Vermilion Lake passing these 
points: Oak Narrows, Muskrat Channel, 
South of Pine Island, to Hoodo Point and the 
junction with County Route 697; thence 
southeasterly on County Route 697 to the 
junction with State Highway 169; thence eas-
terly along State Highway 169 to the junc-
tion with State Highway 1; thence easterly 
along State Highway 1 to the junction with 
the Erie Railroad tracks at Murphy City; 
thence easterly along the Erie Railroad 
tracks to the junction with Lake Superior at 
Taconite Harbor; thence northeasterly along 
the North Shore of Lake Superior to the Ca-
nadian Border; thence westerly along the Ca-
nadian Border to the point of beginning in 
Rainy Lake. 

ZONE 2—1,856 SQUARE MILES 

Beginning at the intersection of the Erie 
Mining Co. Railroad and State Highway 1 
(Murphy City); thence southeasterly on 
State Highway 1 to the junction with County 

VerDate Aug<31>2005 05:30 Dec 05, 2006 Jkt 208218 PO 00000 Frm 00117 Fmt 8010 Sfmt 8010 Y:\SGML\208218.XXX 208218



108 

50 CFR Ch. I (10–1–06 Edition) § 17.40 

Road 4; thence southwesterly on County 
Road 4 to the State Snowmobile Trail (for-
merly the Alger-Smith Railroad); thence 
southwesterly to the intersection of the Old 
Railroad Grade and Reserve Mining Co. Rail-
road in Section 33 of Township 56 North, 
Range 9 West; thence northwesterly along 
the Railroad to Forest Road 107; thence west-
erly along Forest Road 107 to Forest Road 
203; thence westerly along Forest Road 203 to 
the junction with County Route 2; thence in 
a northerly direction on County Route 2 to 
the junction with Forest Road 122; thence in 
a westerly direction along Forest Road 122 to 
the junction with the Duluth, Missable and 
Iron Range Railroad; thence in a southwest-
erly direction along the said railroad tracks 
to the junction with County Route 14; thence 
in a northwesterly direction along County 
Route 14 to the junction with County Route 
55; thence in a westerly direction along 
County Route 55 to the junction with County 
Route 44; thence in a southerly direction 
along County Route 44 to the junction with 
County Route 266; thence in a southeasterly 
direction along County Route 266 and subse-
quently in a westerly direction to the junc-
tion with County Road 44; thence in a north-
erly direction on County Road 44 to the junc-
tion with Township Road 2815; thence west-
erly along Township Road 2815 to Alden 
Lake; thence northwesterly across Alden 
Lake to the inlet of the Cloquet River; 
thence northerly along the Cloquet River to 
the junction with Carrol Trail-State For-
estry Road; thence west along the Carrol 
Trail to the junction with County Route 4 
and County Route 49; thence west along 
County Route 49 to the junction with the Du-
luth, Winnipeg and Pacific Railroad; thence 
in a northerly direction along said Railroad 
to the junction with the Whiteface River; 
thence in a northeasterly direction along the 
Whiteface River to the Whiteface Reservoir; 
thence along the western shore of the 
Whiteface Reservoir to the junction with 
County Route 340; thence north along Coun-
ty Route 340 to the junction with County 
Route 16; thence east along County Route 16 
to the junction with County Route 346; 
thence in a northerly direction along County 
Route 346 to the junction with County Route 
569; thence along County Route 569 to the 
junction with County Route 565; thence in a 
westerly direction along County Route 565 to 
the junction with County Route 110; thence 
in a westerly direction along County Route 
110 to the junction with County Route 100; 
thence in a north and subsequent west direc-
tion along County Route 100 to the junction 
with State Highway 135; thence in a north-
erly direction along State Highway 135 to 
the junction with State Highway 169 at 
Tower; thence in an easterly direction along 
the southern boundary of Zone 1 to the point 
of beginning of Zone 2 at the junction of the 
Erie Railroad Tracks and State Highway 1. 

ZONE 3—3,501 SQUARE MILES 

Beginning at the junction of State High-
way 11 and State Highway 65; thence south-
easterly along State Highway 65 to the junc-
tion with State Highway 1; thence westerly 
along State Highway 1 to the junction with 
State Highway 72; thence north along State 
Highway 72 to the junction with an un-num-
bered township road beginning in the north-
east corner of Section 25, Township 155 
North, Range 31 West; thence westerly along 
the said road for approximately seven (7) 
miles to the junction with SFR 95: thence 
westerly along SFR 95 and continuing west 
through the southern boundary of Sections 
36 through 31, Township 155 North, Range 33 
West, through Sections 36 through 31, Town-
ship 155 North, Range 34 West, through Sec-
tions 36 through 31, Township 155 North, 
Range 35 West, through Sections 36 and 35, 
Township 155 North, Range 36 West to the 
junction with State Highway 89, thence 
northwesterly along State Highway 89 to the 
junction with County Route 44; thence 
northerly along County Route 44 to the junc-
tion with County Route 704; thence northerly 
along County 704 to the junction with SFR 
49; thence northerly along SFR 49 to the 
junction with SFR 57; thence easterly along 
SFR 57 to the junction with SFR 63: thence 
south along SFR 63 to the junction with SFR 
70; thence easterly along SFR 70 to the junc-
tion with County Route 87; thence easterly 
along County Route 87 to the junction with 
County Route 1; thence south along County 
Route 1 to the junction with County Route 
16; thence easterly along County Route 16 to 
the junction with State Highway 72; thence 
south on State Highway 72 to the junction 
with a gravel road (un-numbered County Dis-
trict Road) on the north side of Section 31, 
Township 158 North, Range 30 West; thence 
east on said District Road to the junction 
with SFR 62; thence easterly on SFR 62 to 
the junction with SFR 175; thence south on 
SFR 175 to the junction with County Route 
101; thence easterly on County Route 101 to 
the junction with County Route 11; thence 
easterly on County Route 11 to the junction 
with State Highway 11; thence easterly on 
State Highway 11 to the junction with State 
Highway 65, the point of beginning. 

ZONE 4—20,883 SQUARE MILES 

Excluding Zones 1, 2 and 3, all that part of 
Minnesota north and east of a line beginning 
on State Trunk Highway 48 at the eastern 
boundary of the state; thence westerly along 
Highway 48 to Interstate Highway 35; thence 
northerly on I–35 to State Highway 23, 
thence west one-half mile on Highway 23 to 
State Trunk Highway 18; thence westerly 
along Highway 18 to State Trunk Highway 
65, thence northerly on Highway 65 to State 
Trunk Highway 210; thence westerly along 
Highway 210 to State Trunk Highway 6; 
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thence northerly on State Trunk Highway 6 
to Emily; thence westerly along County 
State Aid Highway (CSAH) 1, Crow Wing 
County, to CSAH 2, Cass County; thence 
westerly along CSAH 2 to Pine River; thence 
northwesterly along State Trunk Highway 
371 to Backus; thence westerly along State 
Trunk Highway 87 to U.S. Highway 71; 
thence northerly along U.S. 71 to State 
Trunk Highway 200; thence northwesterly 
along Highway 200, to County State Aid 
Highway (CSAH) 2, Clearwater County; 
thence northerly along CSAH 2 to Shevlin; 
thence along U.S. Highway 2 to Bagley; 
thence northerly along State Trunk High-
way 92 to Gully; thence northerly along 

CSAH 2, Polk County, to CSAH 27, Pen-
nington County; thence along CSAH 27 to 
State Trunk Highway 1; thence easterly on 
Highway 1 to CSAH 28, Pennington County; 
thence northerly along CSAH 28 to CSAH 54, 
Marshall County, thence northerly along 
CSAH 54 to Grygla; thence west and north-
erly along Highway 89 to Roseau; thence 
northerly along State Truck Highway 310 to 
the Canadian border. 

ZONE 5—54,603 SQUARE MILES 

All that part of Minnesota south and west 
of the line described as the south and west 
border of Zone 4. 
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(2) Prohibitions. The following prohi-
bitions apply to the gray wolf in Min-
nesota. 

(i) Taking. Except as provided in this 
paragraph (d)(2)(i) of this section, no 
person may take a gray wolf in Min-
nesota. 

(A) Any person may take a gray wolf 
in Minnesota in defense of his own life 
or the lives of others. 

(B) Any employee or agent of the 
Service, any other Federal land man-
agement agency, or the Minnesota De-

partment of Natural Resources, who is 
designated by his/her agency for such 
purposes, may, when acting in the 
course of his/her official duties, take a 
gray wolf in Minnesota without a per-
mit if such action is necessary to: 

(1) Aid a sick, injured or orphaned 
specimen; or 

(2) Dispose of a dead specimen; or 
(3) Salvage a dead specimen which 

may be useful for scientific study. 
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(4) Designated employees or agents of 
the Service or the Minnesota Depart-
ment of Natural Resources may take a 
gray wolf without a permit in Min-
nesota, in zones 2, 3, 4, and 5, as delin-
eated in paragraph (d)(1) of this sec-
tion, in response to depredations by a 
gray wolf on lawfully present domestic 
animals: Provided, that such taking 
must occur within one-half mile of the 
place where such depredation occurred 
and must be performed in a humane 
manner: And provided further, that any 
young of the year taken on or before 
August 1 of that year must be released. 

(C) Any employee or agent of the 
Service or the Minnesota Department 
of Natural Resources, when operating 
under a Cooperative Agreement with 
the Service signed in accordance with 
section 6(c) of the Endangered Species 
Act of 1973, who is designated by the 
Service or the Minnesota Department 
of Natural Resources for such purposes, 
may, when acting in the course of his 
or her official duties, take a gray wolf 
in Minnesota to carry out scientific re-
search or conservation programs. 

(ii) Export and commercial transactions. 
Except as may be authorized by a per-
mit issued under § 17.32, no person may 
sell or offer for sale in interstate com-
merce, import or export, or in the 
course of a commercial activity trans-
port, ship, carry, deliver, or receive 
any Minnesota gray wolf. 

(iii) Unlawfully taken wolves. No per-
son may possess, sell, deliver, carry, 
transport, or ship, by any means what-
soever, a gray wolf taken unlawfully in 
Minnesota, except that an employee or 
agent of the Service, or any other Fed-
eral land management agency, or the 
Minnesota Department of Natural Re-
sources, who is designated by his/her 
agency for such purposes, may, when 
acting in the course of his official du-
ties, possess, deliver, carry, transport, 
or ship a gray wolf taken unlawfully in 
Minnesota. 

(3) Permits. All permits available 
under § 17.32 (General Permits—Threat-
ened Wildlife) are available with regard 
to the gray wolf in Minnesota. All the 
terms and provisions of § 17.32 apply to 
such permits issued under the author-
ity of this paragraph (d)(3). 

(e) African elephant (Loxodonta 
africana)—(1) Definitions. For the pur-
poses of this paragraph (e): 

(i) African elephant shall mean any 
member of the species Loxodonta 
africana, whether live or dead, and any 
part or product thereof. 

(ii) Raw ivory means any African ele-
phant tusk, and any piece thereof, the 
surface of which, polished or 
unpolished, is unaltered or minimally 
carved. 

(iii) Worked ivory means any African 
elephant tusk, and any piece thereof, 
which is not raw ivory. 

(iv) Lip mark area means that area of 
a whole African elephant tusk where 
the tusk emerges from the skull and 
which is usually denoted by a promi-
nent ring of staining on the tusk in its 
natural state. 

(2) Prohibitions. Except as provided in 
the exceptions in paragraph (e)(3) of 
this section, it shall be unlawful for 
any person to: 

(i) Import or export any African ele-
phant, 

(ii) Possess, sell or offer for sale, re-
ceive, deliver, transport ship, or export 
any African elephant which was ille-
gally imported into the United States, 

(iii) Sell or offer for sale any sport- 
hunted trophy imported into the 
United States in violation of permit 
conditions. 

(3) Exceptions. (i) African elephants, 
other than sport-hunted trophies and 
raw and worked ivory, may be im-
ported or exported provided all permit 
requirements of 50 CFR parts 13 and 23 
have been complied with. 

(ii) Ivory. (A) Raw or worked ivory 
(other than sport-hunted trophies) may 
be imported only if: 

(1) It is a bona fide antique of greater 
than 100 years of age on the day of im-
port, or 

(2) It was exported from the United 
States after being registered with the 
U.S. Fish and Wildlife Service. 

(B) Worked ivory may be exported in 
accordance with the permit require-
ments of 50 CFR parts 13 and 23. 

(C) Raw ivory may not be exported 
from the United States for commercial 
purposes under any circumstances. 

(iii) Sport-hunted trophies may be 
imported into the United States pro-
vided: 
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(A) The trophy originates in a coun-
try for which the Service has received 
notice of that country’s African ele-
phant ivory quota for the year of ex-
port; 

(B) All of the permit requirements of 
50 CFR parts 13 and 23 have been com-
plied with; 

(C) A determination is made that the 
killing of the animal whose trophy is 
intended for import would enhance sur-
vival of the species; and 

(D) The trophy is legibly marked by 
means of punch-dies, under a marking 
and registration system established by 
the country of origin, that includes the 
following information: Country of ori-
gin represented by the two-letter code 
established by the International Orga-
nization for Standardization (see ap-
pendix A to chapter I) followed by the 
registration number assigned to the 
last two digits of the year of registra-
tion and the weight of raw ivory to the 
nearest kilogram. Any mark must be 
placed on the lip mark area and indi-
cated by a flash of color which serves 
as a background for such mark. 

(f) Leopard. (1) Except as noted in 
paragraph (f)(2) of this section, all pro-
hibitions of § 17.31 of this part and ex-
emptions of § 17.32 of this part shall 
apply to the leopard populations occur-
ring in southern Africa to the south of 
a line running along the borders of the 
following countries: Gabon/Rio Muni; 
Gabon/Cameroon; Congo/Cameroon; 
Congo/Central African Republic; Zaire/ 
Central African Republic; Zaire/Sudan; 
Uganda/Sudan; Kenya/Sudan; Kenya/ 
Ethiopia; Kenya/Somalia. 

(2) A sport-hunted leopard trophy le-
gally taken after the effective date of 
this rulemaking, from the area south 
of the line delineated above, may be 
imported into the United States with-
out a Threatened Species permit pursu-
ant to § 17.32 of this part, provided that 
the applicable provisions of 50 CFR 
part 23 have been met. 

(g) Utah prairie dog (Cynomys 
parvidens). (1) Except as noted in para-
graph (g)(2) of this section, all prohibi-
tions of 50 CFR 17.31 (a) and (b), and ex-
emptions of 50 CFR 17.32 shall apply to 
the Utah prairie dog. 

(2) A Utah prairie dog may be taken 
on private land throughout its range 
under a permit issued by the Utah Di-

vision of Wildlife Resources, in accord-
ance with the laws of the State of 
Utah, provided that such taking does 
not exceed 6,000 animals annually and 
that such taking is confined to the pe-
riod from June 1 to December 31. 
Records on permitted take maintained 
by the State shall be made available to 
the U.S. Fish and Wildlife Service on 
request. 

(3) If the Service receives substantive 
evidence that takings pursuant to 
paragraph (g)(2) of this section are hav-
ing an effect that is inconsistent with 
the conservation of the Utah prairie 
dog, the Service may immediately pro-
hibit or restrict such taking as appro-
priate for the conservation of the spe-
cies. 

(h) Mountain lion (Felis concolor). (1) 
Except as allowed in paragraphs (h)(2), 
(h)(3), and (h)(4) of this section, no per-
son shall take any free-living mountain 
lion (Felis concolor) in Florida. 

(2) A mountain lion (Felis concolor) 
may be taken in this area under a valid 
threatened species permit issued pursu-
ant to 50 CFR 17.52. 

(3) A mountain lion (Felis concolor) 
may be taken in Florida by an em-
ployee or designated agent of the Serv-
ice or the Florida Game and Fresh 
Water Fish Commission for taxonomic 
identification or other reasons con-
sistent with the conservation of the en-
dangered Florida panther (Felis concolor 
coryi). When it has been established by 
the Service, in consultation with the 
State, that an animal in question is 
not a Florida panther (Felis concolor 
coryi) or an eastern cougar (Felis 
concolor couguar), such animals may be 
removed from the wild. The disposition 
of animals so taken shall be at the dis-
cretion of the Florida Game and Fresh 
Water Fish Commission, with the con-
currence of the Fish and Wildlife Serv-
ice. 

(4) Take for reasons of human safety 
is allowed as specified under 50 CFR 
17.21(c)(2) and 17.21(c)(3)(iv). 

(5) Any take pursuant to paragraph 
(h)(4) of this section must be reported 
in writing to the U.S. Fish and Wildlife 
Service, Division of Law Enforcement, 
P.O. Box 3247, Arlington, Virginia 22203, 
within 5 days. The specimen may only 
be retained, disposed of, or salvaged in 
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accordance with directions from the 
Service. 

(i) Louisiana black bear (Ursus 
americanus luteolus). (1) Except as noted 
in paragraph (i)(2) of this section, all 
prohibitions of § 17.31 and exemptions 
of § 17.32 shall apply to any black bear 
within the historic range of the Lou-
isiana black bear (Texas, Louisiana and 
Mississippi). 

(2) Subsection 17.40(i)(1) and § 17.31 
shall not prohibit effects incidental to 
normal forest management activities 
within the historic range of the Lou-
isiana black bear except for activities 
causing damage to or loss of den trees, 
den tree sites or candidate den trees. 
For purposes of this exemption, normal 
forest management activities are de-
fined as those activities that support a 
sustained yield of timber products and 
wildlife habitats, thereby maintaining 
forestland conditions in occupied habi-
tat. For purposes of this special rule, 
candidate den trees are considered to 
be bald cypress and tupelo gum with 
visible cavities, having a minimum di-
ameter at breast height (DBH) of 36 
inches, and occurring in or along riv-
ers, lakes, streams, bayous, sloughs, or 
other water bodies. 

(3) This express exemption for normal 
forest management activities provided 
by this special rule is subject to modi-
fication or withdrawal if the Service 
determines that this provision fails to 
further the conservation of the Lou-
isiana black bear. 

(j) Argali (Ovis ammon) in 
Kyrgyzstan, Mongolia, and 
Tajikistan—(1) Except as noted in 
paragraph (j)(2) of this section, all pro-
hibitions of § 17.31 of this part and ex-
emptions of § 17.32 of this part shall 
apply to this species in Kyrgyzstan, 
Mongolia, and Tajikistan 

(NOTE— In all other parts of its range the 
argali is classified as endangered and covered 
by § 17.21). 

(2) Upon receiving from the govern-
ments of Kyrgyzstan, Mongolia, and 
Tajikistan properly documented and 
verifiable certification that (i) argali 
populations in those countries are suf-
ficiently large to sustain sport hunt-
ing, (ii) regulating authorities have the 
capacity to obtain sound data on these 
populations, (iii) regulating authorities 
recognize these populations as a valu-

able resource and have the legal and 
practical capacity to manage them as 
such, (iv) the habitat of these popu-
lations is secure, (v) regulating au-
thorities can ensure that the involved 
trophies have in fact been legally 
taken from the specified populations, 
and (vi) funds derived from the in-
volved sport hunting are applied pri-
marily to argali conservation, the Di-
rector may, consistent with the pur-
poses of the Act, authorize by publica-
tion of a notice in the FEDERAL REG-
ISTER the importation of personal 
sport-hunted argali trophies, taken le-
gally in Kyrgyzstan, Mongolia, and 
Tajikistan after the date of such no-
tice, without a Threatened Species per-
mit pursuant to § 17.32 of this part, pro-
vided that the applicable provisions of 
50 CFR part 23 have been met. 

(k) Canada lynx (Lynx canadensis). (1) 
What lynx does this special rule apply to? 
The regulations in this paragraph (k) 
apply to all wild and captive lynx in 
the contiguous United States. 

(2) What activities are prohibited for 
wild lynx? All prohibitions and provi-
sions of 50 CFR 17.31 and 17.32 apply to 
wild lynx found in the contiguous 
United States. 

(3) What is considered a captive lynx? 
(i) For purposes of this paragraph (k), 
captive lynx means lynx, whether alive 
or dead, and any part or product, if the 
specimen was in captivity at the time 
of the listing, born in captivity, or law-
fully imported or transported into the 
contiguous United States. 

(ii) Lynx that were either born or 
held in captivity and then released into 
the wild are considered wild. 

(4) What activities are allowed for cap-
tive lynx? (i) Take. You may take law-
fully obtained captive lynx without a 
permit. 

(ii) Import and export. You may export 
captive live lynx, parts or products of 
captive lynx provided the specimens 
are tagged with Convention on Inter-
national Trade in Endangered Species 
of Wild Fauna and Flora (CITES) ex-
port tags and/or accompanied by a 
valid CITES export permit. You may 
import lawfully obtained lynx that 
originated outside the United States 
when you follow the requirements of 
CITES. 
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(iii) Interstate commerce. You may de-
liver, receive, carry, transport, ship, 
sell, offer to sell, purchase, or offer to 
purchase in interstate commerce cap-
tive lynx and captive lynx parts and 
products in accordance with State or 
tribal laws and regulations. In addi-
tion, lynx pelts that are properly 
tagged with valid CITES export tags 
also qualify for this exemption on 
interstate commerce. 

(5) Are any activities not allowed or re-
stricted for captive lynx? You must com-
ply with all applicable State and tribal 
laws and regulations. Violation of 
State or tribal law will also be a viola-
tion of the Act. 

(l) Preble’s meadow jumping mouse 
(Zapus hudsonius preblei). (1) What is the 
definition of take? To harass, harm, pur-
sue, hunt, shoot, wound, trap, kill, or 
collect; or attempt to engage in any 
such conduct. Incidental take is that 
which occurs when it is incidental to 
and not the purpose of an otherwise 
lawful activity. Any take that is not 
authorized by permit provided through 
section 7 or section 10 of the Act or 
that is not covered by the exemptions 
described below is considered illegal 
take. 

(2) When is take of Preble’s meadow 
jumping mice allowed? Take of Preble’s 
meadow jumping mice resulting from 
the following legally conducted activi-
ties, in certain circumstances as de-
scribed below, is allowed: 

(i) Take under permits. Any person 
with a valid permit issued by the Serv-
ice under § 17.32 may take Preble’s 
meadow jumping mice pursuant to the 
terms of the permit. 

(ii) Rodent control. Preble’s meadow 
jumping mice may be taken incidental 
to rodent control undertaken within 10 
feet of or inside any structure. ‘‘Rodent 
control’’ includes control of mice and 
rats by trapping, capturing, or other-
wise physically capturing or killing, or 
poisoning by any substance registered 
with the Environmental Protection 
Agency as required by the Federal In-
secticide, Fungicide, and Rodenticide 
Act (7 U.S.C. 136) and applied con-
sistent with its labeling. ‘‘Structure’’ 
includes but is not limited to any 
building, stable, grain silo, corral, 
barn, shed, water or sewage treatment 
equipment or facility, enclosed parking 

structure, shelter, gazebo, bandshell, or 
restroom complex. 

(iii) Established, ongoing agricultural 
activities. Preble’s meadow jumping 
mice may be taken incidental to agri-
cultural activities, including grazing, 
plowing, seeding, cultivating, minor 
drainage, burning, mowing, and har-
vesting, as long as these activities are 
established, ongoing activities and do 
not increase impacts to or further en-
croach upon the Preble’s meadow 
jumping mouse or its habitat. New ag-
ricultural activities or those that ex-
pand the footprint or intensity of the 
activity are not considered to be estab-
lished, ongoing activities. 

(iv) Maintenance and replacement of 
existing landscaping. Preble’s meadow 
jumping mice may be taken incidental 
to the maintenance and replacement of 
any landscaping and related structures 
and improvements, as long as they are 
currently in place and no increase in 
impervious surfaces would result from 
their maintenance and improvement. 
Construction of new structures or im-
provements or expansion of the land-
scaping in a manner that increases im-
pervious surfaces would not be consid-
ered maintenance and replacement of 
existing landscaping. 

(v) Existing uses of water. Preble’s 
meadow jumping mice may be taken 
incidentally as a result of existing uses 
of water associated with the exercise of 
perfected water rights pursuant to 
State law and interstate compacts and 
decrees. (A ‘‘perfected water right’’ is a 
right that has been put to beneficial 
use and has been permitted, decreed, or 
adjudicated pursuant to State law.) In-
creasing the use or altering the loca-
tion of use of an existing water right 
would not be considered an existing use 
of water. 

(vi) Noxious weed control. Preble’s 
meadow jumping mice may be taken 
incidental to noxious weed control that 
is conducted in accordance with: 

(A) Federal law, including Environ-
mental Protection Agency label re-
strictions; 

(B) Applicable State laws for noxious 
weed control; 

(C) Applicable county bulletins; 
(D) Herbicide application guidelines 

as prescribed by herbicide manufactur-
ers; and 

VerDate Aug<31>2005 05:30 Dec 05, 2006 Jkt 208218 PO 00000 Frm 00124 Fmt 8010 Sfmt 8010 Y:\SGML\208218.XXX 208218



115 

U.S. Fish and Wildlife Serv., Interior § 17.40 

(E) Any future revisions to the au-
thorities listed in paragraphs 
(l)(2)(vi)(A) through (D) of this section 
that apply to the herbicides proposed 
for use within the species’ range. 

(vii) Ditch maintenance activities. 
Preble’s meadow jumping mice may be 
taken incidental to normal and cus-
tomary ditch maintenance activities 
only if the activities: 

(A) Result in the annual loss of no 
more than 1⁄4 mile of riparian shrub 
habitat per linear mile of ditch, includ-
ing burning of ditches that results in 
the annual loss of no more than 1⁄4 mile 
of riparian shrub habitat per linear 
mile of ditch. 

(B) Are performed within the historic 
footprint of the surface disturbance as-
sociated with ditches and related infra-
structure, and 

(C) Follow the Best Management 
Practices described in paragraphs 
(l)(2)(vii)(C)(1) through (3) of this sec-
tion. 

(1) Persons engaged in ditch mainte-
nance activities shall avoid, to the 
maximum extent practicable, impacts 
to shrub vegetation. For example, if ac-
cessing the ditch for maintenance or 
repair activities from an area con-
taining no shrubs is possible, then 
damage to adjacent shrub vegetation 
shall be avoided. 

(2) Persons engaged in placement or 
sidecasting of silt and debris removed 
during ditch cleaning, vegetation or 
mulch from mowing or cutting, and 
other material from ditch maintenance 
shall, to the maximum extent prac-
ticable, avoid shrub habitat and at no 
time disturb more than 1⁄4 mile of ri-
parian shrub habitat per linear mile of 
ditch within any calendar year. 

(3) To the maximum extent prac-
ticable, all ditch maintenance activi-
ties should be carried out during the 
Preble’s hibernation season, November 
through April. 

(D) All ditch maintenance activities 
carried out during the Preble’s active 
season, May through October, should 
be conducted during daylight hours 
only. 

(E) Ditch maintenance activities that 
would result in permanent or long- 
term loss of potential habitat that 
would not be considered normal or cus-
tomary include replacement of existing 

infrastructure with components of sub-
stantially different materials and de-
sign, such as replacement of open 
ditches with pipeline or concrete-lined 
ditches, replacement of an existing 
gravel access road with a permanently 
paved road, or replacement of an earth-
en diversion structure with a rip-rap 
and concrete structure, and construc-
tion of new infrastructure or the move-
ment of existing infrastructure to new 
locations, such as realignment of a 
ditch, building a new access road, or in-
stallation of new diversion works 
where none previously existed. 

(3) When is take of Preble’s not al-
lowed? (i) Any manner of take not de-
scribed under paragraph (l)(2) of this 
section. 

(ii) No person may import or export, 
ship in interstate commerce in the 
course of commercial activity, or sell 
or offer for sale in interstate or foreign 
commerce any Preble’s meadow jump-
ing mice. 

(iii) No person, except for an author-
ized person, may possess, sell, deliver, 
carry, transport, or ship any Preble’s 
meadow jumping mice that have been 
taken illegally. 

(4) Where does this rule apply? The 
take exemptions provided by this rule 
are applicable within the entire range 
of the Preble’s meadow jumping mouse. 

(m) Vicuña. This paragraph (m) ap-
plies to the threatened vicuña (Vicugna 
vicugna). 

(1) What activities involving vicuña are 
prohibited by this rule? (i) Appendix I 
populations. All provisions of § 17.31 (a) 
and (b) and § 17.32 apply to vicuña and 
vicuña parts and products originating 
from populations currently listed in 
Appendix I of the Convention on Inter-
national Trade in Endangered Species 
of Wild Fauna and Flora (CITES). 

(ii) Import, export, and re-export. Ex-
cept as provided in paragraph (m)(2) of 
this section, you must not import, ex-
port, or re-export, or present for export 
or re-export without valid CITES per-
mits vicuña or vicuña parts and prod-
ucts originating from populations list-
ed in Appendix II of CITES. 

(iii) Commercial activity. Except as 
provided in paragraph (m)(2) of this 
section, you must not sell or offer for 
sale, deliver, receive, carry, transport, 
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or ship in interstate or foreign com-
merce in the course of a commercial 
activity vicuña or vicuña parts and 
products from populations listed in Ap-
pendix II of CITES. 

(iv) It is unlawful for any person sub-
ject to the jurisdiction of the United 
States to commit, attempt to commit, 
solicit to commit, or cause to be com-
mitted any acts described in para-
graphs (m)(1)(ii)-(iii) of this section. 

(2) What activities involving vicuña are 
allowed by this rule? You may import, 
export, or re-export, or place in inter-
state or foreign commerce, vicuña 
products, consisting of either raw fiber 
or items and cloth made, or partially 
made, from vicuña fiber, without a 
threatened species permit issued ac-
cording to § 17.32 only when the provi-
sions in parts 13, 14, and 23 of this chap-
ter and the requirements of the appli-
cable subparagraphs of this paragraph 
(m)(2) have been met: 

(i) Import, export, or re-export. You 
may import, export, or re-export into 
or from the United States vicuña prod-
ucts, consisting of either raw fiber or 
items and cloth made, or partially 
made, from vicuña fiber originating in 
a country authorized under paragraph 
(m)(4) of this section, provided the fol-
lowing conditions are met: 

(A) The vicuña product must comply 
with all CITES product annotations as 
given in the CITES Secretariat’s offi-
cial list of the CITES Appendices, and 
all imports, exports, and re-exports of 
vicuña products (including raw fiber re- 
exported from, or products manufac-
tured in, intermediary countries) must 
be identified as follows: 

(1) Cloth, cloth products, and other fin-
ished products (including luxury handi-
crafts and knitted articles not produced in 
the country of origin): The reverse side 
of cloth, cloth products, and other fin-
ished products (including luxury handi-
crafts and knitted articles not pro-
duced in the country of origin), and 
samples of any of these items, must 
bear the logo adopted by countries sig-
natory to the ‘‘Convenio para la 
Conservación y Manejo de la Vicuña’’ 
and the words ‘‘VICUÑA—(Country of 
Origin),’’ where country of origin is the 
name of the country where the vicuña 
fiber in the products originated, either 
Argentina, Bolivia, Chile, or Peru. The 

logo and words may be woven into the 
item, or may be on a label sewn into 
the item. 

(2) Luxury handicrafts and knitted arti-
cles produced in the country of origin: 
The luxury handicraft or knitted arti-
cle must bear the logo adopted by 
countries signatory to the ‘‘Convenio 
para la Conservación y Manejo de la 
Vicuña’’ and the words ‘‘VICUÑA— 
(Country of Origin)—ARTESANIA,’’ 
where country of origin is the name of 
the country where the vicuña fiber in 
the products, and the products them-
selves, originated, either Argentina, 
Bolivia, Chile, or Peru. The logo and 
words may be woven into the item, or 
may be on a label sewn into the item. 

(3) Bulk shipments of raw fiber: The 
bulk shipment of raw fiber must be 
sealed with a tamper-proof seal and 
have the following: 

(i) An identification tag with a code 
identifying the country of origin of the 
vicuña fiber and the CITES export per-
mit number; and 

(ii) The logo adopted by countries sig-
natory to the ‘‘Convenio para la 
Conservación y Manejo de la Vicuña’’ 
and the words ‘‘VICUÑA—(Country of 
Origin),’’ where country of origin is the 
name of the original exporting country 
where the vicuña fiber in the products 
originated, either Argentina, Bolivia, 
Chile, or Peru. 

(B) The shipment must be accom-
panied by a CITES permit or certifi-
cate that contains the following infor-
mation: 

(1) The country of origin, its export 
permit number, and date of issuance. 

(2) If re-export, the country of re-ex-
port, its certificate number, and date 
of issuance. 

(3) If applicable, the country of last 
re-export, its certificate number, and 
date of issuance. 

(C) At the time of import, for each 
shipment covered by this exception, 
the country of origin and each country 
of re-export involved in the trade of a 
particular shipment must have des-
ignated both a CITES Management Au-
thority and Scientific Authority, and 
have not been identified by the CITES 
Conference of the Parties, the CITES 
Standing Committee, or in a Notifica-
tion from the CITES Secretariat as a 
country from which Parties should not 
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accept permits. A listing of all coun-
tries that have not designated both a 
Management Authority and Scientific 
Authority, or that have been identified 
as a country from which Parties should 
not accept permits is available by writ-
ing: The Division of Management Au-
thority, ARLSQ Room 700, 4401 N. Fair-
fax Drive, U.S. Fish and Wildlife Serv-
ice, Arlington, VA 22203. The list is 
also on our website (http://inter-
national.fws.gov). 

(ii) Noncommercial accompanying bag-
gage. The conditions described in para-
graph (m)(2)(i) of this section also 
apply to noncommercial personal ef-
fects in accompanying baggage or 
household effects from Appendix II 
populations. Such items are treated 
the same as Appendix II commercial 
shipments, and must comply with the 
same documentary requirements. All 
other noncommercial personal effects 
in accompanying baggage or household 
effects require both a CITES Appendix 
I permit and a permit as described in 
§ 17.32. 

(iii) Embryos, gametes, blood, other tis-
sue samples, and live animals. This spe-
cial rule does not apply to embryos, 
gametes, blood, or other tissue samples 
of vicuña, or to live vicuña. Import of 
such specimens requires an import per-
mit as described in § 17.32 in addition to 
CITES Appendix I import and export 
permits, and will be issued only for 
bona fide scientific research contrib-
uting to conservation of the species in 
the wild. 

(3) When and how will the Service in-
form the public of additional restrictions 
in trade of vicuña? Except in rare cases 
involving extenuating circumstances 
that do not adversely affect the con-
servation of the species, we will issue 
an information notice that identifies a 
restriction on trade in specimens of 
vicuña addressed in this paragraph (m) 
if any of the following criteria are met: 

(i) The country is listed in a Notifica-
tion to the Parties by the CITES Secre-
tariat as lacking a designated Manage-
ment or Scientific Authority that 
issues CITES documents or their equiv-
alent. 

(ii) The country is identified in any 
action adopted by the Conference of 
the Parties to the Convention, the Con-
vention’s Standing Committee, or in a 

Notification issued by the CITES Sec-
retariat, whereby Parties are asked not 
to accept shipments of specimens of 
any CITES-listed species from the 
country in question. 

(iii) The Service’s Division of Sci-
entific Authority administratively de-
termines that the conservation or man-
agement status of threatened vicuña 
populations in a range country has 
changed, such that continued recovery 
of the vicuña population in that coun-
try may be compromised, as a result of 
one or more of the following factors: 

(A) A change in range country laws 
or regulations that lessens protection 
for vicuña; 

(B) A change in range country man-
agement programs that lessens protec-
tion for vicuña; 

(C) A documented decline in wild 
vicuña population numbers; 

(D) A documented increase in poach-
ing of vicuña; 

(E) A documented decline in vicuña 
habitat quality or quantity; or 

(F) Other natural or man-made fac-
tors affecting the species’ recovery. 

(iv) A listing of all countries that 
have not designated both a Manage-
ment Authority and Scientific Author-
ity, or that have been identified as a 
country from which Parties should not 
accept permits is available by writing: 
The Division of Management Author-
ity, ARLSQ Room 700, 4401 N. Fairfax 
Drive, U.S. Fish and Wildlife Service, 
Arlington, VA 22203. The list is also on 
our website (http://inter-
national.fws.gov). 

(4) What must vicuña range countries 
do in order to be authorized under the 
special rule to export to the United 
States?—(i) Annual Report. Range coun-
try governments (Argentina, Bolivia, 
Chile, and Peru) wishing to export 
specimens of vicuña to the United 
States will need to provide an annual 
report containing the most recent in-
formation available on the status of 
the species, following the information 
guidelines specified below. The first 
submission of a status report will be 
required as of July 1, 2003, and every 
year thereafter on the anniversary of 
that date. For each range country, the 
following information should be pro-
vided in the annual report: 
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(A) A description of any revisions to 
the management program, especially 
any changes in management ap-
proaches or emphasis; 

(B) New information obtained in the 
last year on vicuña distribution, popu-
lation status, or population trends, for 
the country as a whole or for specific 
protected areas, and a detailed descrip-
tion of the methodology used to obtain 
such information; 

(C) Results of any research projects 
concluded in the last year on the biol-
ogy of vicuña in the wild, particularly 
its population biology, habitat use, and 
genetics, and a description of any new 
research projects undertaken on the bi-
ology of vicuña in the wild, particu-
larly its population biology, habitat 
use, and genetics; 

(D) A description of any changes to 
national and/or provincial laws and 
programs relating to vicuña conserva-
tion, in particular those laws and regu-
lations related to harvest and use of 
the vicuña, and export of vicuña parts 
and products; 

(E) A description of any changes in 
the number or size of natural reserves 
or national parks that provide pro-
tected habitat for the vicuña; 

(F) A summary of law enforcement 
activities undertaken in the last year, 
and a description of any changes in 
programs to prevent poaching, smug-
gling, and illegal commercialization of 
the vicuña; 

(G) A description of the current man-
agement and harvest (or ‘‘sustainable 
use’’) programs for wild populations of 
the vicuña, including: any changes in 
the location and population size of wild 
populations being managed for sustain-
able use; any changes in the harvest 
management practices being used for 
each population; any changes in cur-
rent harvest quotas for wild popu-
lations, if any; any changes in proto-
cols for translocations undertaken as 
part of the use program; a summary of 
the specific financial costs of and reve-
nues generated by the sustainable use 
program over the last year; and a sum-
mary of documented conservation ben-
efits resulting from the sustainable use 
program over the last year; 

(H) A description of current manage-
ment and harvest (or ‘‘sustainable 
use’’) programs for captive and so- 

called ‘‘semi-captive’’ populations of 
the vicuña, including: any changes in 
the number and location of all captive 
and ‘‘semi-captive’’ populations; any 
changes in the size (ha) of each captive 
enclosure and the number of vicuña 
maintained therein; any changes in 
protocols for translocations under-
taken as part of the use program; a 
summary of the financial costs of and 
revenues generated by the sustainable 
use program over the last year; and 
documented conservation benefits re-
sulting from the sustainable use pro-
gram over the last year (information 
on captive and ‘‘semi-captive’’ popu-
lations must be separate from that pro-
vided for wild populations); and 

(I) Export data for the last year. 
(ii) The Service’s Division of Sci-

entific Authority will conduct a review 
every 2 years, using information in the 
annual reports, to determine whether 
range country management programs 
are effectively achieving conservation 
benefits for the vicuña. Failure to sub-
mit an annual report could result in a 
restriction on trade in specimens of 
vicuña as addressed in paragraph (m)(3) 
of this section. Based on information 
contained in the annual reports and 
any other pertinent information it has 
available, the Service may restrict 
trade from a range country, as ad-
dressed in paragraph (m)(3) of this sec-
tion, if it determines that the con-
servation or management status of 
threatened vicuña populations in a 
range country has changed, such that 
continued recovery of the vicuña popu-
lation in that country may be com-
promised. Trade restrictions may re-
sult from one or more of the following 
factors: 

(A) A change in range country laws 
or regulations that lessens protection 
for vicuña; 

(B) A change in range country man-
agement programs that lessens protec-
tion for vicuña; 

(C) A documented decline in wild 
vicuña population numbers; 

(D) A documented increase in poach-
ing of vicuña; 

(E) A documented decline in vicuña 
habitat quality or quantity; or 

(F) Other natural or man-made fac-
tors affecting the species’ recovery. 
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(n) Gray wolf (Canis lupus) in Wash-
ington, Oregon, California, Idaho, Ne-
vada, Montana, Utah north of U.S. 
Highway 50, and Colorado north of 
Interstate Highway 70, except where 
listed as an experimental population. 

(1) Application of this special rule to the 
experimental populations located in 
Idaho, Montana, and Wyoming. Para-
graphs (n) (2) through (6) of this section 
do not apply to gray wolves within the 
experimental populations areas in 
Idaho, Montana, and Wyoming estab-
lished under section 10(j) of the Act and 
delineated in § 17.84(i). 

(2) Definitions of terms used in para-
graph (n) of this section—(i) Active den 
site. A den or a specific aboveground 
site that is being used on a daily basis 
by wolves to raise newborn pups during 
the period April 1 to June 30. 

(ii) Breeding pair. An adult male and 
an adult female wolf that, during the 
previous breeding season, have pro-
duced at least two pups that survived 
until December 31 of the year of their 
birth. 

(iii) Domestic animals. Animals that 
have been selectively bred over many 
generations to enhance specific traits 
for their use by humans, including use 
as pets. This includes livestock (as de-
fined below) and dogs. 

(iv) Livestock. Cattle, sheep, horses, 
mules, and herding or guard animals 
(llamas, donkeys, and certain special- 
use breeds of dogs commonly used for 
guarding or herding livestock) or as 
otherwise defined in State and tribal 
wolf management plans as approved by 
the Service. This excludes dogs that 
are not being used for livestock guard-
ing or herding. 

(v) Noninjurious. Does not cause ei-
ther temporary or permanent physical 
damage or death. 

(vi) Opportunistic harassment. Harass-
ment without the conduct of prior pur-
poseful actions to attract, track, wait 
for, or search out the wolf. 

(vii) Problem wolves. Wolves that at-
tack livestock, or wolves that twice in 
a calendar year attack domestic ani-
mals other than livestock. 

(viii) Public land. Federal land and 
any other public land designated in 
State and tribal wolf management 
plans as approved by the Service. 

(ix) Remove. Place in captivity or kill 
or release in another location. 

(x) Wounded. Exhibiting torn flesh 
and bleeding or other evidence of phys-
ical damage caused by a wolf bite. 

(3) Allowable forms of take of gray 
wolves. The following activities, only in 
the specific circumstances described in 
paragraph (n) of this section, are al-
lowed: opportunistic harassment; in-
tentional harassment; taking on pri-
vate land; taking on public land; tak-
ing in response to impacts on wild 
ungulates; taking in defense of human 
life; taking to protect human safety; 
taking by government agents to re-
move problem wolves; incidental take; 
taking under permits; and taking per 
authorizations for agency employees. 
Other than as expressly provided in 
this rule, all the prohibitions of 
§ 17.31(a) and (b) apply, and all other 
take activities are considered a viola-
tion of section 9 of the Act. Any wolf, 
or wolf part, taken legally must be 
turned over to the Service unless oth-
erwise specified in paragraph (n) of this 
section. Any taking of wolves must be 
reported to the Service as outlined in 
paragraph (n)(6) of this section. 

(i) Opportunistic harassment. Land-
owners on their own land and livestock 
producers or permittees who are le-
gally using public land under valid 
livestock grazing allotments may con-
duct opportunistic harassment of any 
gray wolf in a noninjurious manner at 
any time. Opportunistic harassment 
must be reported to the Service within 
7 days as outlined in paragraph (n)(6) of 
this section. 

(ii) Intentional harassment. After we 
or our designated agent have confirmed 
persistent wolf activity on privately 
owned land or on a public land grazing 
allotment, we may, pursuant to § 17.32, 
issue a 90-day permit, with appropriate 
conditions, to any landowner to harass 
wolves in a potentially injurious man-
ner (such as by projectiles designed to 
be nonlethal to larger mammals). The 
harassment must occur as specifically 
identified in the Service permit. 

(iii) Taking by landowners on private 
land. Landowners may take wolves on 
privately owned land in the following 
two additional circumstances: 
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(A) Any landowner may take a gray 
wolf that is in the act of biting, wound-
ing, or killing livestock or dogs, pro-
vided that the landowner provides evi-
dence of animal(s) freshly (less than 24 
hours) wounded or killed by wolves, 
and we or our designated agent are able 
to confirm that the animal(s) were 
wounded or killed by wolves. The tak-
ing of any wolf without such evidence 
may be referred to the appropriate au-
thorities for prosecution. 

(B) A private landowner may be 
issued a limited duration permit pursu-
ant to § 17.32 to take a gray wolf on the 
landowner’s private land if: 

(1) This private property or an adja-
cent private property has had at least 
two depredations by wolves on live-
stock or dogs that have been confirmed 
by us or our designated agent; and 

(2) We or our designated agent have 
determined that wolves are routinely 
present on that private property and 
present a significant risk to the health 
and safety of livestock or dogs. The 
landowner must conduct the take in 
compliance with the permit issued by 
the Service. 

(iv) Take on public land. Under the au-
thority of § 17.32, we may issue permits 
to take gray wolves under certain cir-
cumstances to livestock producers or 
permittees who are legally using public 
land under valid livestock grazing al-
lotments. The permits, which may be 
valid for up to 45 days, can allow the 
take of a gray wolf that is in the act of 
killing, wounding, or biting livestock, 
after we or our designated agent have 
confirmed that wolves have previously 
wounded or killed livestock, and agen-
cy efforts to resolve the problem have 
been completed and were ineffective. 
We or our designated agent will inves-
tigate and determine if the previously 
wounded or killed livestock were 
wounded or killed by wolves. There 
must be evidence of livestock freshly 
wounded or killed by wolves. The tak-
ing of any wolf without such evidence 
may be referred to the appropriate au-
thorities for prosecution. 

(v) Take in response to wild ungulate 
impacts. If wolves are causing unaccept-
able impacts to wild ungulate popu-
lations, a State or tribe may capture 
and move wolves to other areas within 
the States identified in paragraph (n) 

of this section or experimental popu-
lations areas in Idaho, Montana, and 
Wyoming established under section 
10(j) of the Act and delineated in 
§ 17.84(i). In order for this provision to 
apply, the States or tribes must define 
in their wolf management plan such 
unacceptable impacts, describe how 
they will be measured, and identify 
possible mitigation measures. Before 
wolves can be captured and moved, we 
must approve these plans and deter-
mine that such actions will not inhibit 
wolf population growth toward recov-
ery levels. In addition, if, after 10 
breeding pairs are established in the 
State, we determine that wolves are 
causing unacceptable impacts to wild 
ungulate populations, we may, in co-
operation with the appropriate State 
fish and game agencies or tribes, cap-
ture and move wolves to other areas 
within the States identified in para-
graph (n) of this section or experi-
mental populations areas in Idaho, 
Montana, and Wyoming. 

(vi) Take in defense of human life. Any 
person may take a gray wolf in defense 
of the individual’s life or the life of an-
other person. The unauthorized taking 
of a wolf without an immediate and di-
rect threat to human life may be re-
ferred to the appropriate authorities 
for prosecution. 

(vii) Take to protect human safety. We 
or a Federal land management agency 
or a State or tribal conservation agen-
cy may promptly remove any wolf that 
we or our designated agent determines 
to be a demonstrable but nonimme-
diate threat to human life or safety. 

(viii) Take of problem wolves by Service 
personnel or our designated agent. We or 
our designated agent may carry out 
aversive conditioning, nonlethal con-
trol, relocation, permanent placement 
in captivity, or lethal control of prob-
lem wolves. If nonlethal depredation 
control activities occurring on public 
lands result in the capture, prior to Oc-
tober 1, of a female wolf showing signs 
that she is still raising pups of the year 
(e.g., evidence of lactation, recent 
sightings with pups), whether or not 
she is captured with her pups, then she 
and her pups may be released at or 
near the site of capture. Female wolves 
with pups may be removed if continued 
depredation occurs. Problem wolves 
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that depredate on domestic animals 
more than twice in a calendar year, in-
cluding female wolves with pups re-
gardless of whether on public or pri-
vate lands, may be moved or removed 
from the wild. To determine the pres-
ence of problem wolves, we or our 
agents will consider all of the fol-
lowing: 

(A) Evidence of wounded livestock or 
other domestic animals or remains of a 
carcass that shows that the injury or 
death was caused by wolves; 

(B) The likelihood that additional 
losses may occur if no control action is 
taken; 

(C) Any evidence of unusual 
attractants or artificial or intentional 
feeding of wolves; and 

(D) Evidence that, on public lands, if 
animal husbandry practices were pre-
viously identified in existing approved 
allotment plans and annual operating 
plans for allotments, they were fol-
lowed. 

(ix) Incidental take. Take of a gray 
wolf is allowed if the take was acci-
dental and incidental to an otherwise 
lawful activity and if reasonable due 
care was practiced to avoid such tak-
ing. Incidental take is not allowed if 
the take is not accidental or if reason-
able due care was not practiced to 
avoid such taking; we may refer such 
taking to the appropriate authorities 
for prosecution. Shooters have the re-
sponsibility to identify their target be-
fore shooting. Shooting a wolf as a re-
sult of mistaking it for another species 
is not considered accidental and may 
be referred to the appropriate authori-
ties for prosecution. 

(x) Take under permits. Any person 
with a valid permit issued by the Serv-
ice under § 17.32 may take wolves in the 
wild, pursuant to terms of the permit. 

(xi) Additional taking authorizations 
for agency employees. When acting in 
the course of official duties, any em-
ployee of the Service or appropriate 
Federal, State, or tribal agency, who is 
designated as an agent in writing for 
such purposes by the Service, may take 
a wolf or wolf-like canid for the fol-
lowing purposes; such take must be re-
ported to the Service within 15 days as 
outlined in paragraph (n)(6) of this sec-
tion and specimens may be retained or 

disposed of only in accordance with di-
rections from the Service: 

(A) Scientific purposes; 
(B) Avoiding conflict with human ac-

tivities; 
(C) Improving wolf survival and re-

covery prospects; 
(D) Aiding or euthanizing sick, in-

jured, or orphaned wolves; 
(E) Disposing of a dead specimen; 
(F) Salvaging a dead specimen that 

may be used for scientific study; 
(G) Aiding in law enforcement inves-

tigations involving wolves; or 
(H) Preventing wolves with abnormal 

physical or behavioral characteristics, 
as determined by the Service, from 
passing on those traits to other wolves. 

(4) Prohibited take of gray wolves. (i) 
Any manner of take not described 
under paragraph (n)(3) of this section. 

(ii) No person may possess, sell, de-
liver, carry, transport, ship, import, or 
export by any means whatsoever, any 
wolf or wolf part from the State of ori-
gin taken in violation of the regula-
tions in paragraph (n) of this section or 
in violation of applicable State or trib-
al fish and wildlife laws or regulations 
or the Act. 

(iii) In addition to the offenses de-
fined in paragraph (n) of this section, 
we consider any attempts to commit, 
solicitations of another to commit, or 
actions that cause to be committed 
any such offenses to be unlawful. 

(iv) Use of unlawfully taken wolves. No 
person, except for an authorized per-
son, may possess, deliver, carry, trans-
port, or ship a gray wolf taken unlaw-
fully. 

(5) Federal land use. Restrictions on 
the use of any Federal lands may be 
put in place to prevent the take of 
wolves at active den sites between 
April 1 and June 30. Otherwise, no addi-
tional land-use restrictions on Federal 
lands, except for National Parks or Na-
tional Wildlife Refuges, will be nec-
essary to reduce or prevent take of 
wolves solely to benefit gray wolf re-
covery under the Act. This prohibition 
does not preclude restricting land use 
when necessary to reduce negative im-
pacts of wolf restoration efforts on 
other endangered or threatened spe-
cies. 

(6) Reporting requirements. Except as 
otherwise specified in paragraph (n) of 
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this section or in a permit issued under 
§ 17.32, any taking of a gray wolf must 
be reported to the Service within 24 
hours. We will allow additional reason-
able time if access to the site is lim-
ited. Report wolf takings, including op-
portunistic harassment, to U.S. Fish 
and Wildlife Service, Western Gray 
Wolf Recovery Coordinator (100 N. 
Park, #320, Helena, MT 59601; 406–449– 
5225 extension 204; facsimile 406–449– 
5339), or a Service-designated rep-
resentative of another Federal, State, 
or tribal agency. Unless otherwise 
specified in paragraph (n) of this sec-
tion, any wolf or wolf part, taken le-
gally must be turned over to the Serv-
ice, which will determine the disposi-
tion of any live or dead wolves. 

(o) Gray wolf (Canis lupus) in North 
Dakota, South Dakota, Nebraska, Kan-
sas, Iowa, Missouri, Wisconsin, Illinois, 
Michigan, Indiana, and Ohio. 

(1) Definitions of terms used in para-
graph (o) of this section—(i) Domestic 
animals. Animals that have been selec-
tively bred over many generations to 
enhance specific traits for their use by 
humans, including use as pets. 

(ii) Livestock. Cattle, sheep, horses, 
and mules or as otherwise defined in 
State and tribal wolf management 
plans. 

(2) Allowable forms of take of gray 
wolves. The following activities, in cer-
tain circumstances as described below, 
are allowed: Take in defense of human 
life; take to protect human safety; 
take to aid, salvage, or dispose; take 
for depredation control; take under co-
operative agreements; and take under 
permit. As stated in § 17.31(c), the pro-
visions of this paragraph (o) contain all 
the applicable take prohibitions and 
exceptions; all other take activities in 
these States are considered a violation 
of section 9 of the Act. Any wolf, or 
wolf part, taken legally must be turned 
over to the Service unless otherwise 
specified in paragraph (o) of this sec-
tion. Any taking of wolves must be re-
ported to the Service as outlined in 
paragraph (o)(4) of this section. 

(i) Take in defense of human life. Any 
person may take a gray wolf in defense 
of the individual’s life or the life of an-
other person. The unauthorized taking 
of a wolf without an immediate and di-
rect threat to human life may be re-

ferred to the appropriate authorities 
for prosecution. 

(ii) Take to protect human safety. We 
or a Federal land management agency 
or a State or tribal conservation agen-
cy, or an agent of one of these agencies 
who is designated in writing for such 
purpose, may promptly remove any 
wolf that the agency determines to be 
a demonstrable but nonimmediate 
threat to human life or safety. 

(iii) Allowable take for aiding, sal-
vaging, or disposing of specimens. When 
acting in the course of official duties, 
any authorized employee or agent of 
the Service, any other Federal land 
management agency or the wildlife 
conservation agency of a State or of a 
federally recognized Native American 
tribe, who is designated by his/her 
agency for such purposes, may take a 
gray wolf in the person’s area of juris-
diction without a Federal permit if 
such action is necessary for the fol-
lowing purposes; such take must be re-
ported to the Service within 15 days as 
outlined in paragraph (o)(4) of this sec-
tion, and specimens may be retained or 
disposed of only in accordance with di-
rections from the Service: 

(A) Aiding a sick, injured, or or-
phaned specimen; 

(B) Disposing of a dead specimen; or 
(C) Salvaging a dead specimen that 

may be useful for scientific study or for 
traditional cultural purposes by Native 
American tribes. 

(iv) Allowable take for depredation con-
trol. When acting in the course of offi-
cial duties, any authorized employee or 
agent of the Service, of the wildlife 
conservation agency of a State, or of a 
federally recognized Native American 
tribe, who is designated by his/her 
agency for such purposes, may take a 
gray wolf or wolves within the person’s 
State or, in the case of a tribal em-
ployee, within that person’s Reserva-
tion boundaries, in response to depre-
dation by a gray wolf on lawfully 
present livestock or domestic animals. 
However, such taking must be preceded 
by a determination by one of the agen-
cies listed in paragraph (o) of this sec-
tion that the depredation was likely to 
have been caused by a gray wolf and 
depredation at the site is likely to con-
tinue in the absence of a taking. In ad-
dition, such taking must be performed 
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in a humane manner and occur within 
1 mile of the place where the depreda-
tion occurred if in Michigan or Wis-
consin, and within 4 miles of the place 
where the depredation occurred if in 
the remaining area covered by para-
graph (o) of this section. Any young of 
the year taken by trapping on or before 
August 1 of that year must be released. 
Any take for depredation control must 
reported to the Service within 15 days 
as outlined in paragraph (o)(4) of this 
section. The specimen may be retained 
or disposed of only in accordance with 
directions from the Service. 

(v) Take under section 6 cooperative 
agreements. When acting in the course 
of official duties, any authorized em-
ployee or agent of the State wildlife 
conservation agencies in the area cov-
ered by paragraph (o) of this section, 
who is designated by his/her agency for 
such purposes under a cooperative 
agreement under section 6 of the Act, 
may take a gray wolf in his/her respec-
tive State to carry out scientific re-
search or conservation programs. Such 
takings must be reported to the Serv-
ice as specified in the reporting provi-
sions of the cooperative agreement. 

(vi) Take under permit. Any person 
who has a permit under § 17.32 may 
carry out activities as specified by the 
permit with regard to gray wolves in 
the area covered by paragraph (o) of 
this section. 

(3) Prohibited take of gray wolves. (i) 
Any form of taking not described in 
paragraph (o)(2) of this section is pro-
hibited. 

(ii) Export and commercial transactions. 
Except as may be authorized by a per-
mit issued under§ 17.32, no person may 
sell or offer for sale in interstate com-
merce, import or export, or, in the 
course of a commercial activity, trans-
port or receive any gray wolves from 
the States, or portions thereof, covered 
by paragraph (o) of this section. 

(iii) In addition to the offenses de-
fined in paragraph (o) of this section, 
we consider any attempts to commit, 
solicitations of another to commit, or 
actions that cause to be committed 
any such offenses to be unlawful. 

(iv) Use of unlawfully taken wolves. No 
person, except for an authorized per-
son, may possess, deliver, carry, trans-
port, or ship a gray wolf taken unlaw-

fully in the area covered by paragraph 
(o) of this section. 

(4) Reporting requirements. Except as 
otherwise specified in paragraph (o) of 
this section or in a permit issued under 
§ 17.32, any taking must be reported to 
the Service within 24 hours. Report 
wolf takings in North Dakota, South 
Dakota, Nebraska, and Kansas to 303– 
236–7540, and in Iowa, Missouri, Wis-
consin, Illinois, Michigan, Indiana, and 
Ohio to 612–713–5320, or a Service-des-
ignated representative of another Fed-
eral, State, or tribal agency. (Individ-
uals who are hearing-impaired or 
speech-impaired may call the Federal 
Relay Service at 1–800–877–8337.) Unless 
otherwise specified in paragraph (o) of 
this section, any wolf or wolf part, 
taken legally must be turned over to 
the Service, which will determine the 
disposition of any live or dead wolves. 

(5) Take regulations for States in the 
Eastern Gray Wolf Distinct Population 
Segment (DPS) not covered by this para-
graph (o). This special rule does not 
apply to the States of Minnesota, 
Pennsylvania, New Jersey, New York, 
Massachusetts, Connecticut, Rhode Is-
land, Vermont, New Hampshire, and 
Maine. While these States are included 
in the Eastern DPS, this special regu-
lation does not apply to the entire 
DPS, and it specifically does not apply 
to these 10 States. Gray wolves in these 
States, other than Minnesota, are cov-
ered by the prohibitions of § 17.31(a) and 
(b), which apply to all threatened spe-
cies that are not subject to a special 
regulation. Gray wolves in Minnesota 
are covered by a separate special regu-
lation in paragraph (d) of this section. 

(p) Northern sea otter (Enhydra lutris 
kenyoni). 

(1) To what population of sea otter does 
this special rule apply? The regulations 
in paragraph (p) of this section apply 
to the southwest Alaska distinct popu-
lation segment (DPS) of the northern 
sea otter as set forth at § 17.11(h) of this 
part. 

(2) What provisions apply to this DPS? 
Except as noted in paragraph (p)(3) of 
this section, all prohibitions and provi-
sions of §§ 17.31 and 17.32 of this part 
apply to the southwest Alaska DPS of 
the northern sea otter. 

(3) What additional activities are al-
lowed for this DPS? In addition to the 
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activities authorized under paragraph 
(p)(2) of this section, you may conduct 
any activity authorized or exempted 
under the Marine Mammal Protection 
Act (16 U.S.C. 1361 et seq.) with a part 
or product of a southwest Alaska DPS 
northern sea otter, provided that: 

(i) The product qualifies as an au-
thentic native article of handicrafts or 
clothing as defined in § 17.3 of this part; 
and 

(A) It was created by an Indian, 
Aleut, or Eskimo who is an Alaskan 

Native, and 
(B) It is not being exported or im-

ported for commercial purposes; or 
(ii) The part or product is owned by 

an Indian, Aleut, or Eskimo who is an 
Alaskan Native and resides in Alaska, 
or by a Native inhabitant of Russia, 
Canada, or Greenland, and is part of a 
cultural exchange; or 

(iii) The product is owned by a Native 
inhabitant of Russia, Canada, or Green-
land, and is in conjunction with travel 
for noncommercial purposes; or 

(iv) The part or product has been re-
ceived or acquired by a person reg-
istered as an agent or tannery under 
§ 18.23 of this subchapter. 

(4) What other wildlife regulations may 
apply? All applicable provisions of 50 
CFR parts 14, 18, and 23 must be met. 

[40 FR 44415, Sept. 26, 1975] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 17.40, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access. 

§ 17.41 Special rules—birds. 
(a) Bald eagles (Haliaeetus 

leucocephalus) wherever listed as 
threatened under § 17.11(h). 

(1) Applicable provisions. All prohibi-
tions and measures of §§ 17.31 and 17.32 
shall apply to any threatened bald 
eagle, except that any permit issued 
under § 21.22 or part 22 of this chapter 
shall be deemed to satisfy all require-
ments of §§ 17.31 and 17.32 for that au-
thorized activity, and a second permit 
shall not be required under § 17.32. A 
permit is required under § 17.32 for any 
activity not covered by any permit 
issued under § 21.22 or part 22 of this 
chapter. 

(2) [Reserved] 

(b) Coastal California gnatcatcher 
(Polioptila californica californica). (1) Ex-
cept as noted in paragraphs (b)(2) and 
(3) of this section, all prohibitions of 
§ 17.31(a) and (b) shall apply to the 
coastal California gnatcatcher. 

(2) Incidental take of the coastal 
California gnatcatcher will not be con-
sidered a violation of section 9 of the 
Endangered Species Act of 1973, as 
amended (Act), if it results from activi-
ties conducted pursuant to the State of 
California’s Natural Community Con-
servation Planning Act of 1991 (NCCP), 
and in accordance with a NCCP plan 
for the protection of coastal sage scrub 
habitat, prepared consistent with the 
State’s NCCP Conservation and Proc-
ess Guidelines, provided that: 

(i) The NCCP plan has been prepared, 
approved, and implemented pursuant 
to California Fish and Game Code sec-
tions 2800–2840; and 

(ii) The Fish and Wildlife Service 
(Service) has issued written concur-
rence that the NCCP plan meets the 
standards set forth in 50 CFR 
17.32(b)(2). The Service shall issue its 
concurrence pursuant to the provisions 
of the Memorandum of Understanding 
(MOU), dated December 4, 1991, between 
the California Department of Fish and 
Game and the Service regarding coast-
al sage scrub natural community con-
servation planning in southern Cali-
fornia. (Copies of the State’s NCCP 
Conservation and Process Guidelines 
and the MOU are available from the 
U.S. Fish and Wildlife Service, Carls-
bad Field Office, 2730 Loker Avenue 
West, Carlsbad, CA 92008.) The Service 
shall monitor the implementation of 
the NCCP plan and may revoke its con-
currence under this paragraph (b)(2)(ii) 
if the NCCP plan, as implemented, fails 
to adhere to the standards set forth in 
50 CFR 17.32(b)(2). 

(3) During the period that a NCCP 
plan referred to in paragraph (b)(2) of 
this section is being prepared, inci-
dental take of the coastal California 
gnatcatcher will not be a violation of 
section 9 of the Act if such take occurs 
within an area under the jurisdiction of 
a local government agency that is en-
rolled and actively engaged in the 
preparation of such a plan and such 
take results from activities conducted 
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