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PROGCEEDI-NGS
9:05 a. m

M5. PETERS: Good norning. |'m Marybeth
Peters, the Register of Copyrights, and | would |ike
to welconme everyone to this fifth and |ast day of
hearings in the Section 1201 Anti-GC rcunvention
Rul emaki ng.

As many of you know, the purpose of the
rul emaki ng proceeding is to determ ne whether there
are any particul ar classes of works as to which users
are, or are likely to be, adversely affected in their
ability to nmake non-infringing uses if they are
prohi bited fromcircunventing technol ogi cal neasures
that control access.

Today there are three sessions and the
very first one will look at audiovisual works and
notion pictures. Then we'll go to another part of
audi ovi sual wor ks and noti on pi ctures where we | ook at
public domain, ancillary, and sole source materi al
W' |l end up with region coding.

| think all of you know that the reply
comment s and hearing testinony and any questions that
followit will formthe basis of the evidence in this
rul emaki ng which in consultation with the Assistant

Secretary for Communi cations and information of the
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Depar t nent of Comer ce will result in ny
recommendation for the Library of Congress.

| probably should point out that Jeff
Joyner, who is an attorney wth the National
Tel econmmruni cations and I nformation Adm nistration, is
here and he's part of this process. M ke Hughes i s an
attorney for the General Counsel of the Library of
Congress is here and he, too, will play aroleinthis
process when the Library reviews ny reconmendati on.

The l'i brarian has to make t he
determ nation by October 28th. He will have to
determ ne whether or not there will be any exceptions
agai nst circunvention during the next three-year
period which is Cctober 28, 2003, through Cct ober 28,
2006.

The entire record is posted on the
Copyright Ofice websites and that will include the
transcripts of all of the hearings. The transcripts
go up about one week after each hearing. They will go
up uncorrected but each wtness wll have the
opportunity to correct and then we wll correct what
IS up on our website.

Let nme i ntroduce the rest of the Copyri ght
O fice panel before | go further. Tony left is David

Carson, our General Counsel. To David's left is Steve
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7
Tepp who is Policy Planning Adviser in the Ofice of
Policy and International Affairs. To ny right is Rob
Kasunic who is Senior Attorney Adviser in the Ofice
of the General Counsel. To his right is Charlotte
Dougl ass, Principal Legal Adviser inthe Ofice of the
General Counsel.

Qur goal is to have each panel to be
divided into three parts where first you present your
testinony. Secondly we ask questions and then if any
of you have questions of each other and they have not
arisen, then you wll have an opportunity to do that.

Hopeful |y the questions will be difficult
and they will be equally difficult for everybody. You
shoul d not read anything into any particul ar questi on.
You should not read anything into the tone of the
voi ce or the facial expression. W have nade up our
m nds about nothing. W are trying to scare you. No.
The whol e purpose is to get as nmuch evi dence as we can
on the record so that we can go back and reflect.

One of the things | want to say is these
m cr ophones may be m sl eadi ng. These m crophones | ead
to the person who is recording the transcript. They
do not project voices out so each of you needs to
speak loudly so that the people behind you can hear

what is being said. If | see them straining, 'l
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just go, "Raise your voice."

The first panel is |ooking at DVDs that
are tethered, |ooking at alternative platforns, and
some non-infringing uses. The panel is nmade up of
Robin Gross of | P Justice, MA Garlick if IP Justice,
Gnven Hinze and Ren Bucholz of Electronic Frontier
Foundat i on.

On this side of the table we have Bill
Krepi ck of Macrovision, Dean Marks of ACL Ti me War ner,
and Steve Metalitz. |[If you were here, you saw hima
| ot yesterday. He is representing many copyright
owners and his comment is known as the joint reply
conmment .

Let's start with the proponents and let's
start with I P Justice. 1| don't know how you're goi ng
to divide it up.

M5. GROSS: Ma wll deliver the
t esti nony.

M5. PETERS: Okay. Cood.

M5. GARLICK: Good norning. |P Justice
wel comes this opportunity to testify to the Copyri ght
Ofice about the adverse inpacts Anericans are
experiencing in their ability to enjoy DVDs in non-
I nfringing ways.

The cause of this adverse inpact is the
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access control technology enployed by the novie
i ndustry to DVDs. The magnitude of this harmwarrants
the recommendati on by the Copyright Ofice over the
exenptions proposed by IP Justice in its submtted
comments to permit circunvention in order to view a
DVD on an unsupported pl ayer.

We are m ndful of the reasons giveninthe
last rulemaking for rejecting any exenptions in
relation to DVDs. |IP Justice, therefore, wi shes to
enphasi ze four inportant procedural factors in
relationto this proposed exenption. These procedural
matters are inportant because they shape the
substantive findings of the rul emaking.

First, we wish to remind the Copyright
Oficethat it's responsibility is to users and not to
copyright owners. Congress introduced the anti-
ci rcunvention neasures to encourage copyright owners
to make their works available digitally or, in the
words of the last rulenmaking, the mnmeasures were
intended to be used for facilitating.

The responsi bility of the Copyright Ofice
in this rulemaking is not to repeat Congress' logic
but to protect wusers and ensure access, not
avai l ability of protected works such as DVvDs. This

did not occur in the first rulemaking in 2000. In
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10
that rulenmaking the Copyright Ofice gave undue
preference to the interest of copyright owners and in
doing so inproperly reconsidered the interest of
copyright owners.

Second, the structure of this rul emaki ng
as interpreted by the Copyright Ofice effectively
precludes it from achieving its purpose. The
Copyright Ofice insists that the exenptions be
defined according to class of work. Adequat e
protection of user rights requires that the exenptions
be dropped with reference to the type of user and the
circunstances of use.

For exanple, if a person watches a DVD at
hone, they are not infringing the copyright owners
publ i c performance right. But when they watch a novie
in a cinema, the public performance right s
I mpl i cat ed.

Third, the Copyright Ofice has set an
unduly high evidentiary standard given the nature of
the harmit is supposed to protect against. This |led
to one of the Copyright Ofice' s conclusions in the
first rulemaking that all allegations of harm were
hypot hetical in nature.

However, the adverse effects experienced

by users are likely of their very nature to be
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11
i ndi vidual and discrete, difficult to measure and
guantifying. This does not detract fromthe exi stence
of such harm and it does nean that the Copyright
Ofice should accept as sufficient evidence news
reports and principled analyses of the l|ikely harm
which take into account the interaction of the
circunvention neasures wth the |imtations and
exceptions for wusers wunder traditional copyright
princi pl es.

It also nmeans that the Copyright Ofice
should give the comments and testinony supplied by
ordi nary individuals as nmuch, if not nore, weight as
the views of corporations.

| P Justice urges the Copyright Ofice to
be m ndful of the context in which this rul emaking
occurs. This is inportant in three respects. To
begin with, the context of this rulemaking is very
different to the first.

Then t he prohi bition on access
ci rcunvention had not yet taken effect. Three years
| ater restricted access DVD technology is nore
preval ent. Thus, the extent of the inpact on users
must be greater because the anti-circunvention
measures are broader than copyright.

The second i nportant factor the Copyri ght
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O fice should take account of is that the inpact of
any exenption will necessarily be Ilimted. Acts of
ci rcunvention of access controls are by their nature
i nherently nonconmercial and personal. Anyone who
seeks to take advantage of an exenpted act of access
ci rcunvention nust be highly technically literate.

A person cannot require a circumention
device or service from a third party, nor nmake it
avai l able to soneone else because to do so wll
infringe the anti-trafficking provisions of Section
1201.

This means that only a Iimted nunber of
people are likely to be able to avail thensel ves of
any of the exenptions. Thus, the inpact on the
copyright owner of any exenption will be limted.

Third, we would like to remnd the
Copyright Ofice that despite Hollywood' s promse
during the | ast rul emaki ng that Li nux DVD pl ayer woul d
be forthcom ng, it has three years |later proved to be
vaporware. This nmeans that a significant and grow ng
proportion of the popul ation are unable to access the
DVDs they have purchased.

Agai nst this background, |IP Justice nmakes
the follow ng four substantive coments. First, we

provi ded evidence in our submtted coments of the
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13
need to bypass an access control in order to view a
DVD on an unlicensed system

Second, the Copyright Ofice held in the
| ast rul emaki ng that users do not enjoy an unqualified
right to access works on a particular machine or
device. This holding was inverted and m sguided. It
I's the copyright owners who do not have the right to
di ctate technol ogy design. Technology is a stable
article of commerce.

I ndeed, Section 1201(c)(3) clearly states
that the anti-circunvention provisions do not require
the design of any particular technol ogical device
Users have a right to choose between technol ogy
platforns. As a result, conpetition can occur anpng
technol ogy providers to provide the best design, a
finding whichrestricts consuner choi ce, i nperm ssibly
extends the copyright owner's nonopoly.

Ther ef ore, the Copyright Ofice cannot and
shoul d not dismss evidence of user harm based on
technol ogy preference. It has never been the lure of
this country that copyright creates aright to dictate
the technol ogy choices to the consuner.

DVDs are the personal property of their
owners and use restrictions by the novie studios

interferewith the owner's ability to use her property
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inlawful ways. It is not the burden of the DVD owner
to prove that she has the right to viewa fil mshe has
paid for. On the contrary, any inpingenents upon the
rights of the owner to lawful enjoynent of her
property nust be justified by the | aw

Third, in the last rulemaking the
Copyright O fice incorrectly equated works avail abl e
in DVD format to those which are in analog format. In
doi ng so, the Copyright Ofice ignored the innovation
whi ch di gital technol ogy nmakes possi bl e. DVDs are not
t he same as VHS.

DVDs consi st of nunerous features that are
not conceivable in analog format. They nmay contain
audio in different | anguages or subtitles, the ability
to junp between scenes, and additional comnmentary or
i nformati on by actors and directors.

Furt hernore, the novi e studi os have little
incentive to continue to distribute VHS tapes in the
future when DVDs gi ve themtotal control over what the
i ndi vidual can do with the novie.

Fourth, and finally, there is no evidence
that user freedom of platform choice harns DVD
copyright owners. A person who wi shes to view a DVD
on a platformof their choice is still a legitimte

consuner. They nust purchase the DVD prior to view ng
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The copyright owner is still conpensated
for that DVD. Tethering, however, allows a copyright
owner to extend the nonopoly and extract greater
nmonopoly rents through its licensing of DVD software
and har dwar e.

This is the reason why copyright owners
are reluctant to give consuners choice in their
technol ogy platform This is the reason why the novie
studio is content to ignore the platform preferences
of legitimate consuners.

The Copyright Ofice's duty is to the
interest of consuners including those who wish to
enjoy the DVDs they purchase on Linux or any
i ndependently devel oped and, thus, wunlicensed DVD
pl ayer. Thank you.

M5. PETERS: Gkay. Thank you.

Gnen.

M5. HI NZE: Thank you for the opportunity
to testify at today's hearings. In nmy conmments this
nmorning | would like to firstly talk about the scope
of the exenption that EFF has sought. Secondly, to
address sone of the coments that have been nmade in
opposition to the exenption that we have sought in the

joint comrents.

NEAL R. GROSS
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The Electronic Frontier Foundation has
proposed an exenption for audi ovi sual works rel eased
ondigital versatile disks that contain access control
nmeasures that interfere with the ability to control
private performance, including the ability to skip or
fast forward through pronotional material.

We are seeking an exenption to allow DVD
owners to elimnate un-fastforwardabl e adverti senments
or, in the alternative, to take all necessary
techni cal steps to defeat the user operation, or UCP
bl ocking feature to permt consuners to fast forward
t hrough these comercials on DVD content that they
have | awful |y acquired.

Copyri ght owners can use the UOP bl ocki ng
technology to nmark certain portions of a DVDin a way
that disables the fast forward functionality of a
user's DVD player when the DVD is inserted into a
user's player.

Thi s prevents vi ewers fromfast forwarding
through that content. Most, if not all, DVD CCA
i censed DVD pl ayers respond to UOP bl ocki ng neasures
I ncorporated into DVDs because DVD manufacturers are
required to produce DVD players that detect and
respond to UOP bl ocking commands as a condition of

obtaining alicense fromthe DVD For mat/ Logo Li censi ng
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Cor por at i on.

The use of this technol ogy by copyright
owners to create zones of a DVD whi ch consumers cannot
fast forward through clearly i npedes a non-infringing
use by a consuner. Copyright owners do not enjoy any
exclusive rights over private performance in a
consuner's |iving room

It is not one of the exclusive rights
granted to copyright owners under Section 106 of the
Copyright statute. A consuner does not infringe any
copyright right when she uses the fast forward
function on a DVD player to fast forward through
conmercials on a DVD

However, copyright owners are effectively
able to use UOP blocking to control what content
viewers watch prior to a feature presentation and,
therefore, <can place a restriction on private
per f or mance.

This restriction on private playback is
i npl emented through a set of interlocking |icensing
schenmes for DVD players which in turn are prem sed on
t he use of an access control neasure, CSS or content
scranbl e system

The use of the UOP blocking in this way

also effectively renoves the |ong-established
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[imtation on copyright owner's distributionright in
the first sale doctrine recognized in Section 109 of
t he Copyright statute.

There is nothing in the |legislative
history of the Digital MIIennium Copyright Act that
indicates that Congress intended to upset the
hi stori cal Copyright bal ance struck by Congress inthe
Copyright statute or specifically to expand Section
106 or override Section 109.

An exenption is justified here to renove
this limtation on consuner's private performance and
to prevent copyright owners from using an access
control and the |egal sarctions of Section 1201 to
control consuners’ | awful uses such as fast forwarding
that fall entirely outside copyright owner's excl usive
rights.

The opponents of this exenption have nade
three main argunents. First, the joint coments
subm tted by the MPAA and the other joint commenters
claim that EFF has failed to neet the burden of
establishing that the use of this technol ogy has had
a substantial adverse inpact on consuners’ non-
I nfringing use.

The joint commenters argue that the fact

that we have identified, and | quote, "Only a handful
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of titles” with such technol ogy neans t hat we have not
met this burden and that any harm caused to consumers
isS a nere inconvenience."

| have three comments in response. First,
I would like to address the standard of proof
required. Unlike the notion picture industry
represented here, it is not possible for consuners to
provi de conprehensi ve figures for the nunbers of DVDs
released in the United States which have UOP bl ocked
for fast forwarding for two reasons.

First, affected DVDs are not | abel ed so a
consuner can only learn that a DVD has bl ocked fast
forwarding if he or she inserts it into a DVD pl ayer
and is not able to fast forward.

Second, even if individual users are aware
that a DVD contains content that cannot be fast
forwarded through, there is no centralized place or
met hod for recording and collecting this data.

It would be fundanmentally inequitable to
require consuners to identify every single title
affected in order to neet the threshold burdenin this
proceedi ng. Such a standard woul d under m ne Congr ess'
i nt ended purpose as stated in the Comrerce Committee
Report to provide a fail-safe nechanism to protect

consuners' non-infringing uses.
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Inour view, it shoul d be sufficient proof
if the record contains evidence of a qualitative
adverse inpact on a user's ability to make a non-
i nfringing use of a work and evi dence that a nunber of
DVWD titles carry that feature.

Second, as to proof of current substanti al
adverse effect, the evidence on the record in this
proceeding clearly establishes that it is not just a
handful of titles that are affected. Si xty-six
i ndi vidual consuners submtted coments to the
Copyright Ofice in this proceeding in support of our
exenption. These comments describe their first-hand
experience of encountering non-fast forwardable
pronotional material on over 40 popular titles.

These titles include Lilo and Stich,
Beauty and the Beast, The Little Mermaid, The Lion
King, Toy Story | and Il, Monsters, Inc., a Very Merry
Pooh Year, Bob the Buil der, About a Boy, Blue Crush,
Anmerican Pie |11, The Sixth Sense, Ice Age, The Red
Violin, Shawshank Redenption, The Bourne ldentity,
Baby Mbzart, and Rudol ph the Rednosed Rei ndeer.

An assessnent of the substantial adverse
| mpact on consuners requires consi deration of both the
nunber of titles which may contain UOCP bl ocki ng, and

the nunber of units of each of those titles that has
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been sold to consuners.

All  of the titles | nentioned are
extrenely popular and were high-volunme sellers.
According to the 2002 year-end sal es report fromVi deo
Business in 2002 Monsters, Inc. sold 11.8 mllion
units, lce Age sold 7 mllion units, Lilo Stich sold
6.6 mllion units, Beauty and the Beast sold 4.3
mllion units. 1In total there are, just with those
four titles alone, 29.7 mllion units in consuner
househol ds that may have been affected by the in
ability to fast-forward t hr ough commer ci al
advertising. This is hardly an insignificant inpact.

Third, in assessing the inpact of these
technol ogi cal neasures on non-infringing use, the
nature of the harm to individual consunmers nust be
taken into account. In the case of each of the 66
consuners who filed coments wth the Copyright
Ofice, the harm was significant and rose beyond a
mer e i nconveni ence.

They were sinply not able to avoid the
obj ectionable material. The harm was redoubl ed when
they were not able to prevent their children from
view ng the objectionable material on various Disney
titles.

A nunber of parents commented that they
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had specifically purchased DVDs as a nmeans of
controlling their children's exposure to comercia
advertising and were understandably upset when they
couldn't fast forward through that material. That is
not a mere inconvenience.

The second argunent nmade our by opponents
is that the problemis amenable to a market sol ution
and, therefore, does not warrant granting an
exenpti on. In support of this argunent they have
poi nted out that 99 percent of the DVD rel eases of
Tarzan, one of the titles referenced in EFF s Decenber
comrents, are no | onger being rel eased by Buena Vista
Entertai nnent w th unski ppabl e comrerci al s.

They al so state that Buena Vi sta changed
that three years ago in response to market feedback.
Even if it is true that 99 percent of the Tarzan
rel eases do not contain unskippable ads, which of
course it's not possible for consunmers to verify,
there are 1 percent of the presumably mllions of

Tarzan DVDs sol d which contain unski ppable materi al.

In addition, the 66 comments filed by
consuners in this proceeding indicate that the
practice is still going on and has not stopped

voluntarily. The bulk of the comments submtted |i st
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DVD titles purchased or rented in 2003 or 2002.

For instance, comrenters conpl ai ned that
on titles rented or purchased as recently as January
2003 including About A Boy, The Red Violin, Baby
Dolittle's Wrld of Animals, A Knight's Tale, and
Uni versal's The Bourne ldentity, they were not able to
fast forward through pronotional nmaterial. DVD
publ i shers clearly have not decided to stop rel easing
DVDs with pronotional material wth disabled fast
forwardi ng despite consuner’s conpl aints.

It is unclear that DvVD publishers would
have any busi ness incentive to do so. It is precisely
for this reason that we believe it is appropriate and
justified for the Copyright Ofice and the Library of
Congress to step in and grant an exenption to all ow
consuners to lawfully bypass non-fast forwardable
conmer ci al s.

The third argunment nade by our opponents
is that, and | quote, "It is far fromclear that this
feature i s an access control within the neaning of the
statute.” Gven that the DVD CCA cl ai ns trade secret
protection for its nulti-tiered |icensing schene, EFF
has not been able to viewthe various |icense terns to
determi ne exactly which technological protection

measures on the DVDs are invoked in disabling fast

NEAL R. GROSS
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forward functionality on a user's DVD pl ayer.

The joint comenters' use of “this
feature” presumably refers to UOP bl ocking. If so, it
m sconstrues our argunment. W do not claimthat UCP
bl ocking is an access control and we have not sought
an exenption to circumvent UOP bl ocki ng.

Qur  argunent as explained in our
subm ssion is that given that UOP responsiveness
appears to be a requirenent for a DVD CCA | i censed DVD
player it would be inpossible for a consumer to
override the UOP bl ocki ng response on their DVD pl ayer
W t hout circunmventing CSS.

This is because the interlocking set of
licenses from DVD CCA and the other DVD Ilicensing
entities are prem sed on the use of CSS. It is the
act of circunventing CSS that would put a consumer at
risk of legal liability under Section 1201(a).

It's the position of the copyright owners
inlitigationintw |law suits, the Reneirdes case in
the 2nd Grcuit, and as recently as March 2003 in the
opposition papers filed in the 321 Studi os case which
is before the court this norning, that CSS is an
access control for the purposes of Section 1201.

The fourth argunent | would like to

address is an argunment about availability of works.
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There is no credible evidence that the wuse of
unski ppable or un-fast forwardable advertising is
integral to any business nodel that benefits the
public. It is not at all clear that the ability to
enbed unski ppabl e content neani ngful | y encourages t he
distribution of <creative works that would not
ot herw se be nade avail abl e.

A threat by copyright owners to w thhold
content if they are not able to insert nmandatory
commercials on DVDs seens inplausible. If the
exenpti on were granted copyri ght owners woul d conti nue
to have the ability to insert ads but consuners who
had the know how would be allowed to avoid view ng
t hese.

Finally, | would like to enphasize that
the exenption that EFF is seeking is narrow. It is
narromy tailored to permt consunmers to make a non-
infringing use of DVDs that they have lawfully
acquired.

The exenption would only permt users to
elimnate nmandatory advertisenents on DVDs or
alternatively, to take all necessary steps to defeat
the UOP bl ocking response on a DVD player for the
l[imted purpose of giving consuners the ability to

fast forward through adverti senents.
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Thi s exenptionis not aninvitation to copyright
infringenment. First, to the extent the copyright
owners are concerned about potential copyright
infringement they would still retain all rights and
remedies currently available to them under copyri ght
law including the ability to being a suit for
i nfringenment.

Second, as Section 1201(a)(1)(D nakes
clear the Librarian of Congress can only grant an
exenption to permt non-infringing uses of a class of
wor ks. Finally, copyright owners can control the
scope of any potential adverse effect of this
exenption by limting the nunber of DVD rel eases that
cont ai n unski ppabl e content.

In balancing the harns here, any harmto
copyright owners from granting this exenption is
mnimal since the exenption would only apply to a
[imted nunber of titles and since copyright owners
could control the scope of inpact of the exenption by
limting rel eases containing unski ppabl e content.

By contrast, the present harmto consuners
who have acquired these di sks without any way to know
prior to purchase of their unskippability, and w t hout
any way to restore control of their private non-

infringing use, is substantial. Thank you.
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MS. PETERS: Thank you. Let's goto this
side of the table. Let's tart with M. Krepick

VR. KREPI CK: Thanks very  nuch.
Macrovi sion Corporation, one of the world s |eading
suppliers of copy protection and digital rights
managenent technol ogy, recomrends that no exenptions
be granted for any of the 50 requested subm ssions of
copyrighted works under the DMCA, general ban on
circunventing technol ogi es and devi ces.

On February 20, 2003, we submtted a
detailed statenment to the Library of Congress
Copyright Ofice outlining our opposition to any
exenptions under Section 1201 of the DMCA. | would
refer the rul emaki ng proceedi ng participants to that
submi ssion for additional detail.

Essentially we believe that the current
anti-circunvention provisions of Section 1201 of the
Act have not resulted in any materi al adverse effects
on consuners, educational institutions, consuner
el ectroni cs manufacturing, PC manufacturers, or any
ot her class of content users or distributors. In
fact, we believe the reverse has been true.

Since the enactnment of the DMCA the
unbridl ed success of the DVD business from both a

har dware and software standpoint is the best proof
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supporting both strong copyright laws and anti-
ci rcunvention provisions to hel p content owners nmanage
and distribute their content in the newdigital world
in which we operate.

As way of background, Macrovision has a
uni que perspective on the subject matter as we are
nei ther a content owner nor a hardware manufacturer.
Rat her, we are an i ndependent technol ogy supplier that
has devel oped flexible copy protection and digita
rights managenent solutions to help content owners
distribute their digital content in a secure manner
while retaining a variety of enabling features that
will allow consuner to tinme shift and space shift
content that has been acquired legitimtely.

From our standpoint it is inportant to
note that those who are arguing to exenpt certain
cl asses of copyright works under Section 1201 refer to
anti-copy protection trilogy of fair use, first sale
doctrine, and the Sony Betanax case.

In aggregate, these ~conditions are
deposi ted as evi dence that consuners have been granted
special entitlenments, or even legal rights, to make
any nunber of copies of digital content or to play
digital content on any nunber of devices, or to use

any type of illegal circunvention technology to gain
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access to content for their own purpose.

| amnot alawer and | realize this anti -
copy protection trilogy evokes a trenendous anount of
case | aw di scussion |l aced with plenty of enotion, but
| believe that rules for licensing and distributing
digital content entered a whole newreal min the 1990s
and ushered in a brave new world of digital copyright
I aw.

Some proponents of copyright anarchy
suggest that copy protection, access control, digital
ri ghts managenent technol ogy should be circunvented
wher ever consunmers are not able to freely copy and
distribute content with the sanme "ease and versatility
that they have historically exercised and the rights
they retain under copyright historical balance.”
That's fromsome conments that | P Justice submitted on
Decenber 17th, 2002.

The problemw th this m sgui ded thinking
Is that is it based on the perception that copyrights
hi storical balance is the sane in the year 2003 as it
was in 1990. This is just not the case. Wth
t remendous t echnol ogi cal advances i n PCs, optical disk
bur ner devi ces, digital conpression technol ogies, and
the Internet, the historical copyright balance is

trenmendously off kilter and the copyright owners are
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at a severe di sadvantage when it comes to controlling
their digital content.

The digital world has eclipsed the old
fam liar anal og copyright domain and exposed digital
content to nmass m sappropriation. Sadly, many
consuner activists and hardware nmanufacturers are
blind to this new technol ogical reality and have not
accepted the fact that content owners need to |icense
their content with nore controls than they have in the
past. Oherwise, they will not have any content to
license in the future.

It should be clear that when a content
owner |icenses access to their digital content, they
are allowed to establish rules for usage and those
rul es may cover certain types of format and pl ayback
devi ces. For exanple, DVD or video cassette, MP3
cabl e broadcast TV, video on demand, etc. And

certain privileges with respect to public
or private performance and certain provisions wth
respect to copying or not copying by way of exanple.

Bef ore t he advent of the I nternet pier-to-
pier file sharing services, ubiquitous optical disk
burners, and video encoders that could easily
transf ormand conpress anal og video to digital video,

It was easy to say that if a consunmer bought content,
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they were at liberty to enploy it with inmpunity.

This no longer pertains in the digital
world since the digital domain is essentially w thout
borders. Essentially, digital technol ogy has exposed
content owners to having their content ripped off
literally and di stributed by both professional pirates
and casual consuner copiers.

In order to resolve this untenable
situation, we believe that several steps nust be
taken. First of all, we believe there should be nore
cooperation from both the hardware and content
comunity.

W believe there should be depl oynent of
new generation of copy protection and digital rights
managemnment technol ogi es. W believe that the
copyright | aws shoul d be strengt hened and | egi sl ati on
t hat support copy right protection and DRM
technol ogies. Finally, that worl dw de enforcenent of
such | aws t hat enconpass t he physical world of optical
di sk and the online world of the Internet.

Through these hearings we believe the
Copyright Ofice 1is in a wunique position to
I ndependent | y gat her data and assess the current state
of affairs with respect to digital copyright statutes.

Mor eover, we believe that you can send a
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strong nmessage to content owners, har dwar e
manuf act urers, consuners, and congr essi onal
representatives that we need to strengthen our digital
copyright laws and not weaken them by giving out
exenptions to bypass or circunvent various copy
protection, access control, and digital rights
managenent technol ogi es.

W have read through the submttals
including those from AOL Tinme Warner, DVD CCA, the
Interactive Digital Software Association, the MPAA
Rl AA, and the Software | nf or mati on | ndustry
Association. We find that these docunents are well
researched, well articulated r reflecting views that are
very much in line with our position.

W know that the Copyright Ofice is
dealing with a trenendous volune of input but we
encourage the Copyright Ofice to carefully consider
t hese subm ssi ons before nmaki ng a deci si on on t he DMCA
anti-circunventi on exenptions.

We al so encourage the Copyright Oficeto
consi der expanding its view and enroll in the broader
area of copyright law and | egislation and to hel p our
various legislators formulate the appropriate
copyright | aw anendnents and digital nedia | aws that

favor stronger copyright protection reforns in order

NEAL R. GROSS
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to shift the copyright bal ance nore toward t he cont ent
owners and away from the consuner activists and the
har dwar e manufacturers and the PC conpani es.

"1l talk a little bit about the four or
five classes of copyright works that we have coments
on. The first is copy protection for DVD. The
argunent is nmade that consuners have a right to nake
backup copies of DVDs for their own personal
l'ibraries.

The only precedent for this seens to stem
from the early days of wunreliable conputer fl oppy
di sks when PC and sof t ware manuf acturers real i zed t hat
hardware and storage technology was sonmewhat
unreliable. Fast forward now to the late 1990s and
optical disk formats are extrenely durable and
reliable and there is little need for backup.

In the video markets Macrovision's copy
protection technol ogies have been used on video
cassettes dating back to the 1980s and on DVDs from
the inception of the format in 1997.

Consuners have becone quite accustoned to
the fact that they not only have an FBlI [ogo on the
cassette or the DVD warning against unauthorized
copying, but the vast mpjority of content has been

copy protected and t he consuners have not been al | owed

NEAL R. GROSS
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to make any copi es.

In the nusic space there has been no such
copy protection available until |ast year so consuners
came to believe they were entitled to nake copi es of
all of their nusic CDs. The entitlenent situation in
musi ¢ space has no |egal basis and has sinply grown
out of the unchall enged consuner habits fornmed over
ti me because of the absence of copy protection and DRM
t echnol ogy.

Macr ovi si on' s Mark Bel i nsky addr essed copy
protection in the nusic market vyesterday in his
testimony. W believe that whether one is discussing
CDs for audio or DVDs for video, the content owners
shoul d be the ones who set the licensed terns for the
use of their content. |If they want to all ow copi es,
they shoul d be able to charge a higher price, or they
should be able to sinply prevent copying if they so
choose.

| f they want to all owcontent to be pl ayed
on certain PCs or certain playback devices, they
shoul d have the right to set those |icense terns. |[f
consuners don't want to buy the content under such
restricted conditions, the free market nmechanismw ||
provi de anpl e feedback to the content owner regarding

the advisability of selling content under such
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restricted terns. In short, we believe there is
neither a need nor a legal precedent for any
ci rcunvention exenptions in the DVD area.

In the area of access controls, the
argunents made in favor of allow ng circunvention of
access controls run very nuch parallel wth the
argunments to circunvent certain copy protection
control s.

In these instances opponents argue that
digital rights managenent technol ogi es can be used to
prevent consuners fromgaining access to legitimtely
purchased content and other formats, or on other
devi ces that they m ght own.

Thi s argunment cuts to the central issue of
who owns the content and who has the right to |icense
it with certain restrictions. The content owner may
choose to license their video for DVD CSS format only,
or they may well choose not to support it on MPEG 4 or
the DVX format.

If the consunmer cannot find a legitimte
aut hori zed version of the video in any format other
than CSS, then the consunmer should not have the right
to transcode the video fromCSS into MPEG 4 or DVX

It is as sinple as buying into the

proposition that content owners have control over
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their content with the right to license it in certain
formats for certaindistributionchannels, for certain
time wndows, and for <certain operating system
platforns. There is no valid reason to exenpt anyone
under Section 1201 to circunvent any access control
t echnol ogy.

Interns of tethered content, the argunent
is made that there are legitimte needs to nove
content fromone PCto another and that copyright |aw
has never been construed to allow authors to prevent
a content owner's freedomto access | awful | y purchased
content where and how t hey choose.

Argunents are nade that consuners want to
pl ay content, nusic or video, on other devices in the
car or other portabl e devices and sonehowthis want is
translated into an entitlenent. Al t hough this
transportability or space shifting, device shifting,
feature is desirable, content owners are not |egally
bound to supply these features.

Infact, if they do supply these features,
they need assurance that the content wll not be
shared with the world over pier-to-pier networks or
t hr ough unaut hori zed opti cal di sk copi es. Macrovi sion
has DRMt echnol ogy that can all owthe end user to nove

content between devices, but the technology 1is
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designed to give the content owner control over the
contents licensing or usage rules.

If a content owner chooses to |icense
content and to tether to a single PC, that is the
content owner's right. |If the consuner chooses not to
buy the content with that restriction, then the
consuners can | ook for conpetitive products with nore
i beral usage rules. The free market econony can
di ctate success.

Again, there is no reason to bypass the
copyright lawor to require an exenpti on under Section
1201. Content that is digitized and downl oaded to a PC
or other digital device exposes content owners to huge
ri sks in ways uni magi nabl e just five years ago. The
copyright | aws nmust be strengthened and not weakened
in this regard.

The next comment | have is on stifling
i nnovati on. Consuner el ectronics and | T conpani es and
consuner groups frequently nake the point that strong
copyright laws tend to stifle innovation because they
essentially put manufacturers in a straight jacket
W th respect to innovation.

If this is so, why have sales of DVD
hardware and DVD disks been the fastest grow ng

consuner el ectroni c success story ever? Certainly it
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was not because there were copyright control handcuffs
t hat restrai ned i nnovati on for the manufacturers. The
argunent that copyright protection standards would
stifle innovation is hollowto the core.

Infact, if anything the content community
can argue that actions by copyright anarchists will do
nore to stifle innovation than the inplenentation of
copyright protection and DRM technol ogi es since the
unabated proliferation of pier-to-pier file sharing,
circunvention software, and unlicensed conpression
formats wll force content owners to reduce
investnents in new prograns due to revenue
deterioration.

The hardwar e conpani es cannot continue to
turn a blind eye toward the content owner's plight.
They must be part of the solution and not part of the
probl em The U.S. has the nobst robust content
devel opment business in the world accounting for sone
5 percent of our gross donestic product. The harmto
our society will conme fromweak or conprom sed digital
copyright I aws, not fromstronger, nore targeted | aws.

A few comments on regional coding. The
argunment s made that consunmers should be able to
bypass regi onal controls that are built in the DVD and

PC game consol e devices since consunmers may want to
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i mport ganmes or videos from one region of the world
and play themin a device that is designed to play
content that is coded for another region.

Macrovi si on does not have technology in
this space, but we are synpathetic to the content
owner's plight in that they built their advertising
mar keting and distribution strategi es and canpai gns
for a given title around different rel ease dates in
different parts of the world.

There are a variety of reasons for this
but suffice it to say that the content owners have
valid business reasons for wanting to control the
timng of the releases of their product in different
parts of the world.

Wien the regional coding systens are
hacked, or the hardware is chipped, it is a cl ear case
of contributory copyright infringenent since content
owners' copyright |icenses are violated with respect
to specific terns, dates, time periods, |ocations, and
formats for rel ease.

O'ten tines Macrovi sion's copy protection
technol ogy i s hacked along with the regional coding.
Even CSS encryption hacks. The content owners then
find thensel ves in double or triplejeopardy situation

where one hack has nultiple infringing and
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ci rcunventing conponents. Again, we believe there is
no valid reason for regional coding exenptions to be
al | oned under Section 1201.

The last comment that | have is on the
nonski ppabl e or wunskippable DvD or TV advertising
features. The argunent is put forth by those who want
a speci al exenption to circunvent the nonskip features
for DVD or TV advertising relates to an assunption
that consunmers should be able to nodify the content
and/ or the pl ayback devices that they | egally acquire.

VWhat is again left out of this equationis
the notion that the content owners have the right to
package their content as they see fit and to license
the right to use it according to specific ternms, one
of which mght be to require viewing or listening to
the programw th integrated adverti sing.

Rat her than all ow ng consuners to bypass
t he cont ent owner's packagi ng by endor si ng
circunmvention, the appropriate action by the Copyri ght
Ofice would be to all owthe market place to determ ne
the outcone and to have consuners vote with their
pocket books regardi ng whet her t hey want to buy or rent
prograns with built-in nonskippabl e adverti sing.

Macrovision as a technology provider

under stands that certain technologies can be
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impl emented to prevent ad skipping and we would
encourage the Copyright Ofice to affirmthat these
technol ogies should be added to the category of
| egal |y protected digital copyright control technol ogy
under the DMCA and they should have no circunvention
exenptions either.

Thank you very nmuch for the opportunity to
present this.

M5. PETERS: Thank you.

M. Marks.

MR, MARKS:. Good norning. M nane i s Dean
Mar ks and |I'm Senior Counsel, Intellectual Property,
for ACL Tine Warner. Thank you very much for the
opportunity to appear before you today. It hardly
seens | i ke three years have passed since the last tine
| appeared before you up at Stanford. | had to throw
away ny shirt fromthat |ast appearance having been
grilled so hard by David Garson

Anyway, here we are again today. Because
AOL Tinme Warner has already submtted witten reply
comments, and because you have already heard from
anot her AOL Ti me Warner witness, Shira Perlnutter, at
the recent hearings in Washington, | will not take the
panel's tinme to repeat or further endorse statenents

t hat we have al ready made.
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Instead, | just wanted to nmke the
following very brief observations about the DVD
mar ket . In 2000, the year of the last hearing for
this rul emaking, there were approximately 13 mllion
households in the U S. with DVD pl ayers. By year end
2002 that nunber had risen to over 40 mllion.

In 2000 182 mllion DVD disks were sold
into the U S market. In 2002 the nunber of disks
soldinthe US was 685 mllion and nearly 1 billion
are projected to be sold in 2003.

Bet ween 2000 and 2003 the average retail
price of a DVD in the U S. dropped by nore than 10
percent. The decrease in price of DVD pl ayers and DVD
ROM drives has been even nore dramatic. DVD pl ayers
are now avail abl e for under $100 in the U S. and DVD
ROM drives are w dely avail abl e for under $40.

Per haps of even greater interest to the
panel are the follow ng facts. In 2000 less than
4,000 titles were available in the U S. market on DVD.
As of April 2003 over 22,000 titles are avail able on
DVDin the U S. In 2000 | ess than 300 Japanese ani ne
titles were distributed in the U S. in DVDs playable
on US. Region | DVD players. As of April of this
year that nunber has grown to over 1,400 anine titles.

I n 2000 approxi mat el y 600 f orei gn | anguage
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feature filnms were distributed in the U S. on DVD by
di stributors serving the U.S. DVD pl ayer market. That
is, Region | players, Region | disks. As of April of
this year the nunber of such DvD foreign |anguage
feature filmtitles distributed in the U S. nmarket,
again for Region | players and disks, had risen to
over 1,700 titles.

The source for these facts and figures is
this DVD rel ease report which is a published report
and this is one revised as of April 23, 2003. If it
is of interest to the Copyright Ofice, | wuld be
happy to submt this for the record.

These facts denonstrate that in the
intervening years since the |ast rul emaki ng
proceedi ng, access to works via the DVD format has
grown dramatically. The technical protection nmeasures
used to protect copyrighted works on DvDs from
unaut hori zed access including the regional coding
access control and, and this is critical, the
associ ated | egal regi nmes and | egal protections that go
along with these technical protection neasures, have
been crucial to giving content owners the requisite
security to release their works on DVD on this high
quality digital format.

I ndeed, these technical and |ega

NEAL R. GROSS
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protections have not served to stym e access to worKks.
Quite to the contrary. They have nmaterially
contributed to the stunning success of DVD and the
increased availability and access to the U S. public
of an ever growi ng, ever richer variety of works
i ncl udi ng foreign works.

In the final rule issued in the prior
rul emaki ng proceeding, the Copyright Ofice found
that, "It appears that technol ogi cal neasures on DVDs
have increased the availability of audiovisual works
to the general public, even though sone portions of
the public have been inconveni enced."”

The facts outlined above indicate that in
the intervening three years the preservation of the
l egal integrity of the DVD technol ogi cal neasures has
led to a virtual explosion in the availability of
audi ovi sual works to the U. S. public.

The request for exenptions sought in this
current rul emaki ng proceeding with respect to DVD are
by inlarge simlar to the ones sought in the previous
rul emaki ng. The rationale articulated by the
Copyright Ofice and the Library of Congress in 2000
for rejection of these requests still applies today.

| ndeed, | believe the rationale is even

stronger today because many, if not all of the non-

NEAL R. GROSS
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infringing uses sought to be achieved via the
exenption requests, can actually be satisfied through
nmeans that do not involve circunmvention conduct.

Today these non-circunventing nmeans are
avai | abl e nore inexpensively and with | ess burden to
users than they were in 2000. I'msure we wll get
into all of these issues in greater detail so | wll

| eave off here and |look forward to your questions.

Thank you.

M5. PETERS: Thank you.

M. Mtalitz.

MR. METALI TZ: Thank you very nuch. Good
nor ni ng. It's a pleasure to be back here with you
agai n. |'"m going to make just very brief genera
comments and then we will get to the questions which

| know we are eagerly awaiting.

Some of these coments apply, | think
also to sone of the discussion in the l|ast panel
yest erday afternoon because | think the thrust of nost
of the proposed exenptions that we are hearing about
this nmorning really boil down to the ability to
platformshift or to nove between formats or between
devi ces, anong devices, and so forth, whichis simlar
to the i ssues that were di scussed yest erday about CDs.

Il just want to nmake three genera
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observations about this. First, there is really
nothing newin this issue. If you look at the history
of copyright markets, there is nothing new about
copyright owners decidingto release their material in
fewer than all the formats that are available in the
mar ket place. There are many exanpl es, sone of which
we site in the reply comments.

The |aw has never required copyright
owners to nmake their material available to every
format for every nmachine or device that exist in the
mar ket place. Certainly nothing in Title 17 has ever
required this. The DMCA did not change that. This is
t he backdrop against which we have to | ook at these
clainms for exenption.

Second, | don't think we should indulgein
the presunption that what is necessary to be done in
order to platform shift is non-infringing activity.
To the contrary, | think the general rule is that it
woul d be infringing activity.

In nost cases platformshifting involves
maki ng a copy and, obviously, that inplicates the
reproduction right and you would have to |ook at
whet her any applicable defenses were there. e
shoul dn't assume that platform shifting activity is

non-i nfringi ng.
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Third, | think there is strong evidence
and what M. Mrks has summarized is a very good
exanple of it, that the release of copyrighted
material in a way that is not playable on all formats
or on all platforms can be a use facilitating
strategy. There is really no better exanple than the
expl osi ve growth of the DVD

When you t hi nk about all of the different
formats that have been floated or tried or introduced
over the years, and I' mnot thinking here primarily of
audi ovi sual works but in software and everything el se,
the landscape is littered with the failures of these
different formats.

What i s really astoundi ng about DVDi s how
successful it has been, how the public has enbraced
it, and how it has increased the availability of al
these titles to the public really in a manner that is
unpr ecedent ed.

But t he same argunent coul d be nade as far
as software that is |linked to a particul ar machi ne or
device or a database that m ght be accessible only
from devices on a particular wuniversity network
operating under a site license.

The issues are not really that different

in all those circunstances and they denonstrate that
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the strategy of making copyrighted material avail abl e
wi t hout necessarily cateringto every single format in
the market, or every single platformin the market,
can be a useful facilitating strategy and just what
Congress was intending to encourage in the DMCA

|"ve given ny speech yesterday about the
digital cornucopia so |l won't repeat that but | think
this is really part of that feature. Il think to
evaluate these clains for exenption, | would, of
course, encourage you to | ook back at what you deci ded
in the year 2000 where many of these issues were
venti | at ed.

| think youw Il conclude when you do t hat
t hat the proponents not only have to convi nce you t hat
you nmade the wong decision in 2000, which certainly
the testinony you ve heard here suggest it. The
proponents are taking on that burden.

They al so have to show that even if you
were wong then, you are still wong now under a
circunstance in which the availability of the product
and the availability of alternatives, as M. Mrks
referred to and I'm sure we wll get into in nore
detail in the question and answer period, the
avai lability of alternatives is also increased that

woul d enabl e people to gain access in a nyriad of ways
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tothis material. | think that nakes the burden that
much nore difficult.

| do want to say a word about the
unski ppabl e DVD advertising issue. | have to say |
find this puzzling. 1 kind of think if you | ooked up
de minims non curat lex in Black's Law Di ctionary you
would find a citation in Ms. H nze's testinony.

| think to think that because you m ght
have to wait 30 seconds to access or to see the novie
that you' ve gotten on DVD, to say that rises to the
| evel of substantial adverse inpact as cognizable in
this proceeding. | findit hard to get ny m nd around
t hat .

| think the other point that canme out
clearly today is that the inability to skip DVD
advertising to the extent it occurs, and | think there
Is a dispute about the extent, whether it's in nore
than a handful of cases, but to the extent that it
does occur, | think the EFF testinony nmakes it clear
that it is not due to an access control. | think if
you |l ook at the definition of access control in the
statute, | think that is the right conclusion

Their argunent appears to be that al t hough
theinability to fast forward in sone circunstances i s

not an access control, it is part of the licensing
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requi renents for an access control and, therefore, you
shoul d be al l owed to circunvent the access control, in
this case CSS, in order to overcone this inability to
fast forward. | think that is what they are saying
her e.

| think this is a classic exanple of the
tail wagging the dog, or perhaps, to put it alittle
nore graphically, it's aninvitation for the copyright
industriestotrimtheir fingernails with a chain saw.

They are basically saying that because
peopl e have to wait 30 seconds to watch the novie,
they should be entitled to strip off all protection
from these novies, put them in the clear, and |et
anything -- renove all the protections that CSS
provi des. | think that is taking this argunment a
little bit too far.

And, again, the argument that the
unski ppabl e ads don't benefit the public, I think we
coul d conceive that and still point out that as the
Copyright Ofice found -- is recomended and the
Li brarian found, the availability of CSS very nuch
does benefit the public. The use of CSS on DVDs has
been a substanti al factor in increasing the
availability of copyrighted naterial for non-

i nfringing uses.

NEAL R. GROSS
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I don't think the EFF can have it both
ways here. If the problemis sonething that is not
CSS, then perhaps they could be asked. | think there
was a reference to that in M. Krepick's testinony
about how you would deal with that problem w thout
inflating it to the nuch | arger issue of CSS.

Again, | appreciate the opportunity to
provi de t hese general observations and | | ook forward
to your questions.

M5. PETERS: Thank you very nmuch. Let ne
start by trying to get sonething clear. | think I
knowit but I want to verify it. Wen, in fact, there
i s an exception granted and sonebody can circunment an
access control, say, for exanple, if, in fact, one
were granted and it involved a DVD so it was CSS, when
you circunmvent at that point you strip off all the
protection so nowis it a DVD that is in the clear?
O when you circunvent it is there still protection
attached to it?

MR. MARKS: Let me try and answer that
because the CSS system involves several different
functional conponents. There's the encryption, the
CSS encryption. It's called the contents scranble
system which is the 40 bit encryption on the disk

whi ch scranbl es the content.
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There are flags on the disk that indicate
the regional coding which is separate and apart from
the CSS encryptionitself. There are sonething called
the APS trigger bits, and Bill can correct ne if |I'm
getting this wong with the macrovi sion, which are the
bits that trigger nmacrovision being applied to the
content when it travels out the analog output. Each
of those, while they are required under the CSS
|icense, are separate functional conponents.

Therefore, | don't think it's necessarily
the case that circumvention of CSS is required to
address one of the conponents. For exanple, the UOP
which | frankly do not consider an access control
t echnol ogy, that you have to say in order to address
something with the UOP it requires circumention of
the CSS encryption itself. | do not believe that is
t he case.

M5. PETERS: Ckay. Let's take the UOP
At the end of the day they have nade their case
turning that button that says on, do not fast forward
off. What do they have to circunvent?

MR. MARKS: Right. As far as | understand
it, and this is sonething that | think, frankly, we
woul d need to look into sone nore. | don't believe

there is any requirenent of the CSS |icense as to how

NEAL R. GROSS
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the UOP functions as far as ny review of the CSS
|icense goes although it's nostly been the content
provider |icense rather than the hardware adopter
l'i cense.

There is nothing in the CSS |icense that
requires, you know, in linking the encryption or in
decrypting the CSS encryption system you nust not
all ow consuners to fast forward if this certain code
is in there. | don't believe there is any nexus
bet ween t he CSS encryption nor the Iicense for the CSS
encryption that details obligations about what can and
cannot happen with the UOP

There certainly are obligations that flow
fromthe CSS |license, for exanple, as to whether the
conpressed content once it's decrypted can be nmde
avai |l abl e on a user accessible bus, for exanple.

There are all sorts of robustness and
conpliance requirenents as to what a hardware
manuf acturer needs to do to treat the content once
it's decrypted. | do not believe there are any
requirenments dealing with this fast forwarding i ssue.

MR. MARKS:. Ckay. |'"'m going to go over
here. Yeah.

M5. HHNZE: First | would like to nmake it

clear if there was any doubt about what | said before.
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My openi ng remarks included a statenment that said EFF
is not contending that UOP blocking is an access
control. | would like to make that clear.

M5. PETERS: But you said --

M5. HINZE: CQur argunent is that there is
a condition of a license which requires this. Wat’'s
required for instance, for soneone to take the benefit
of our exenption would be a nodification of their DVD
pl ayer. Now, DVD CCA |icensed players include a
nunber of different licenses. One of themis a CSS
l'i cense.

The particular feature, UCP, as |
understand it -- again, | would like to preface ny
comments by pointing out that the entire |icensing
reginme i s subject to trade secret protection and it's
sonet hi ng t hat EFF has not been able to review-- that
fromvarious sources, including JimTaylor, who is a
DVD expert and is the author of this book "DVD
Denystified" and runs t he nost technically
conprehensi ve DVD online informtion.

According to his understanding, and
according to other sources we have been able to see
publicly, t he requi r ement for UOoP bl ocki ng
responsi veness i s sonething that is in the DVD Format/

Logo Licensing Corporation license. |In order to get
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access to the trade secrets and the DVD trademark to
put on your silver box, you need to respond to UCP
bl ocking. That's what your DVD player has to do.

For instance, there may be two ways to
nmeet our exenption. The first one would be to take
your DVD CCA | i censed DVD pl ayer and nodify it to turn
off the UOP feature. As we understand it, because of
the condition of the |icenses and because each of the
licenses, in turn, are premsed on the use of --
licenses and this set of interlocking |icenses are
prem sed on the use of CSS.

Qur understanding from what we've been
able to find out publicly is that it does involve a
CSS violation in order to get under the envel ope and
into the actual player.

The second way you mght be able to
achi eve our exenption would be to create your own
pl ayer. You could, for instance, if you were
technol ogi cal | y savvy enough you coul d create your own
software player to do this.

The problem with that is that the
copyright owners on the other side of the room have
made a stated position in litigation that playback of
a DVD on a nonaut hori zed, non-DVD CCA | i censed pl ayer

is aviolation of Section 1201(a). Fromthat point of
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vi ew an exenption woul d be required for a consumer to
do what | just said.
V5. PETERS: Let nme just step back a

m nute. Both sides say that the UOP is not an access

control. The only thing we have authority to even
consider is an access control. If, in fact, it's not
an access control, | don't see how we help you.

M5. HINZE: The two exanples |'ve given
you of the way --

M5. PETERS: But our basically saying that
you can circunvent, we can't say you can circument
anyt hi ng.

M5. HNZE: In either case it's necessary
to circumvent CSS. CSS is an access control. CSSis
regarded as an access control by the copyright owners.
They have stated that position in the Reneirdes case
inthe 2nd Crcuit Appeal briefs that they filed and,
as | said, nost recently in March 2003 papers in the
321 Studi os case they have nade their position that
CSS is an access control.

The Librarian and Copyright Register in
t he 2000 rul e al so addressed the nature of CSS as both
an access and a copy control. Because it requires a
CSSviolation. Inthis case, in order to actually make

the UOP nodification, a circunmvention of CSS woul d
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require an exenption.

M5. PETERS: Ckay. |"m going to go to
Dean. The question |I'm going to have over here is
this side of the table seens to basically in a |ot of
what it's advocating is that fair use, whatever your
reasoning is, that licenses that are put in place by
content owners shoul d be overridden. |'mcom ng back
t here but think about that while | go over here.

MR, MARKS: | just wanted to raise a point
of clarification because | believe, as Ms. Hi nze who
just spoke, when she nentioned that as far as her
understanding goes that the UOP functionality and
responsi veness as a requirenent of the DvD format
|icense, that may well be the case.

If that is the case, that adds to ny
clarification of the situation because the DVD for mat
license is quite separate and apart from the CSS
license. They are two conpletely separate |icenses.
They are adm ni stered by conpl etely separate | i censing
or gani zati ons.

CSS, which is the access control
technol ogy |icense, which is adm ni stered by the DVD
Copy Control Association, is separate and apart from
the DVD format |icense.

My understanding is that you can take a
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DVD format |icense and not take -- in fact, I"'mquite
sure of this -- need not take a CSS |icense if what
your desire is is to put content onto a DVD in the
cl ear wi thout any access control technol ogies. There
is no requirenment by the DVD format |icense that you
take a CSS license in order to put content out and
make content avail able on DVD

There is another case, and |'m not
positive about this so | state this as an uncertainty
and I will try and find out whether this is the case
or not. | amnot sure that you are even required to

take a DVD fornmat |icense in order to put content onto

DVDs. | believe the format licenseis tiedto the DVD
logo. If you want to use the DVD | ogo, you nust take
a format |icense. If you are prepared to pay the

pat ent hol ders who |icense the DVD patents for the
format itself, you can do so w thout taking a DVD
format license. | believe that is the case. | wll
check on that and get back to you

M5. HINZE: May | comment on that?

MS. PETERS: Sure.

M5. HHNZE: My understanding is that the
DVD For mat Li censi ng Logo Corporation |license actually
gi ves access to --

M5. PETERS: Can you speak up?
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M5. HINZE: Sorry. The DVD Fornat Logo
Li censing Corporation license gives access to two
things. One is the logo and the second thing is the
trade secrets, that are involved in the DVD
t echnol ogy. | am not in a position obviously as a
noni ndustry spokesperson to know whether or not it is
a requirenent.

What | would like to point out to the
Copyright Ofice is that the EFF nade assiduous
efforts totry to find whet her such a pl ayer exists on
the market whether there is, in fact, a DVD CCA
| i censed player that advertises nonresponsiveness to
UCP bl ocki ng.

W were not able to find that. W can't
verify that it's not an actual requirenent to not take
a DVWD CCA license -- |I'm sorry, DVD Format Logo
Li censing Corporation |license.

W believe, based on what we have seen
avai | abl e publicly, that it is a requirenent and that
requirenent as part of the interlocking set of
licenses is premsed on the use of CSS as, if you
like, the outer layer that surrounds the box.
Therefore, in order to nodify a UOP feature that is
included in a box, by virtue of that |icense would

require a violation of CSS.
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MS5. PETERS: Thank you.

St eve.

MR. METALITZ: Even if we assune that what
was just said is true, it's hard to see how the first
scenario that Ms. Hinze described about disabling the
UOP blocking is a violation of 1201(a)(1). It m ght
be a violation of some of these |icenses.

MS. PETERS: Right.

MR METALITZ: But if it's not aviolation
of 1201(a)(1l), thenit's not part of this proceedi ng.

MS.  HI NZE: Vll, | guess ny response
would be if it's clear that violating CSS is not a
violation of 1201(a)(1l) in the first of the two
responses | gave, nodifying an existing DVD CCA
| icensed player, ny understanding is that the
copyright owners have had the stated position that
circunventing CSS is, in fact, a violation of
1201(a)(1).

My second suggested way that this
exenption m ght actually take place in practice wuld
be for sonmeone to build their own unlicensed DVD CCA
software version of the DVD player which wouldn't
respond to UOP bl ocki ng.

My under st andi ng of the copyright owners’

position based on, as |'ve said, the tw lawsuits

NEAL R. GROSS
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where they have nade this their position, is that any
pl ayback of the DVDin a non-DVD CCA aut hori zed pl ayer
vi ol ates Section 1201(a)(1). That is, as | understand
it, the position that was taken in both the Reneirdes
case in the 2nd Grcuit and in the 321 Studi os case
currently pending in the court.

MR. MARKS: | think, with all due respect,
there is a little confusion going on because --

M5. PETERS: That woul d not be hard.

MR, MARKS: You are absolutely correct
that the copyright owners do take the position that
circunvention of the CSS encryption system is a
violation of 1201(a) and is a circunvention of an
ef fective access control technol ogy. W& agree on
t hat .

I think we al so agree on the fact that UCP
responsiveness in and of itself is not an access
control technol ogy. Were there seens to be sone area
of disagreenent and confusion is whether it is
possi ble to circunmvent the UOP wi t hout circunventing
CSS.

My view, but | ama | awer and |'mnot an
engineer and | will try and find out sonething about
this, isthat it is possible to defeat the UOP w t hout

circunventing CSS, but | don't know that for sure.
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What | do know is that this notion of interlocking
i censes and requirenents built one on the other | do
not believe to be the case because the licenses are
separ at e.

I f UOP responsiveness is required by the
DVD format |icense, then the argunent or conplaint is
with the DVD format |icense, not wwth CSS as an access
control technol ogy, which is |icensed by the DvVD CCA.
| wanted to just nmake anot her point of clarification.

The content owners and others do take the
position that if sonebody builds a DVD pl ayer that is
not |icensed through the DVD Copy Control Association
whi ch decrypts CSS encrypted DVDs, that that is an
unaut hori zed activity, is anillegal activity because
those devices aren't authorized to get to the
decryption keys and, therefore, those devices are
vi ol ative of the anti-circunmventi on device provi sions.
But anyone is free to build a DVD pl ayer that can pl ay
non- encrypted DVDs, non-CSS encrypted DVDs. The CSS
i cense doesn't control that.

MS. PETERS:. Can you consi der what we were
just talking about as a followup question and
actual ly cone back to us with clearing up sone of this
uncertainty?

MR MARKS: Yes. And if | may, | would
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like to enlist the help of the DVD Copy Contro
Association which also testified and submtted
comment s.

M5. HI NZE: Can | just nmake one final

reply before we go onto another topic, which I'msure

we will do.

M5. PETERS: Sure.

M5. HHNZE: In response to M. Marks' | ast
comment, | just wanted to nmake clear that the source

for ny statenments --

M5. PETERS: Can you --

MS. H NZE: Sorry. In response to M.
Mar ks' nost recent statenent about the position that
copyri ght owners have taken in the Reneirdes case and
in the 321 Studi os case about playback of a DVD on a
non- DVD CCA | i censed pl ayer.

The statenent that | am making about
pl ayback comes from as | said, the 2nd G rcuit Appeal
briefs inthe Reneirdes case. The particular cite for
the statenment | am relying on is in our coments.
It's in note 43 of page 62 of the appellant's reply
brief.

The statenent is related to playback.
Now, perhaps what M. Marks is saying is that would in

practice | ook |i ke decryption because i n order to play
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the content of a nmachine, you would need to decrypt.

In either case, just to make it clear for

the record, the stated position as | understand it,

and | have not heard anything different from that

based on what |'ve just said this norning, is that

pl ayback of a DVD on a non-DVD CCA aut hori zed software
or hardware DVD pl ayer violates Section 1201.

M5. PETERS:. | had a question about this
side of the isle which had to do with tethered DVDs or
space shifting, those kind of things, which appear at
points to violate licenses. | just wanted a coment
on how you view the various licenses that cone
attached with a ot of the material in digital form

MS. GRCSS: | can address that. What
these licenses do is they have the -- they control who
can manufacture DVD players, the kinds of features
that people can make -- people can use, the kind of
experience that people can have.

These |icenses are the nechanism that
control this and then the CSS is what bypasses or
prevents people fromgetting through those |icenses.
| think it is really inportant to talk about -- when
you were talking about overriding license terns,
consuners never see a license.

Consuners are not |icensees. Consuners do
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not -- are not parties to any contract. Their rights
haven't been restricted legally in any way. The
manuf acturer of the DVD player and the technol ogy
conpany may have |icense agreenents between them but
that's between them

The consuner is not obligated to foll ow
the agreenents in their contracts. They are not a
party to those agreenents. |I'malittle confused when
you' re saying overriding |licenses. People who aren't
a party to contracts aren't -- they are not overriding
the contract. They are sinply not a party. They are
engaging in activity outside of the scope of the
l'i cense.

MS. PETERS:. Ckay, but now you purchased
a DVD and it's tethered to a nmachi ne and you want to
basically untether it. \Wen you buy a CD and it's
clear that it's tethered to a machine, you as the
consumner know that.

M5. GROSS: I'ma little confused. Wat

do you nean you would knowa CDis tethered but a DVD

IS not?

MS. PETERS:. Frequently when you purchase
something -- like I'll take it away from the DVD.
"Il take the e-book -- you knowthat it's limted to

a particul ar nmachine.
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M5. GRCSS: Well, when you say you know it
is limted, do you nean you have signed an agreenent
that says it is limted or do the copyright hol ders
wish for it to be limted?

M5. PETERS: No.

M5. GROSS: | think that is an inportant
di stinction.

M5. PETERS: My understanding with the e-
book reader is that you knowit has to be played on a
particul ar device.

M5. GROSS: Wiy woul d you know that if you
haven't signed any contract? I f you have always
recei ved books and read t hem however you pl ease, what
would legally require you to only watch or view
sormet hing on a particul ar device?

M5. PETERS: Because you are told that
this plays on this machine or other ones or when you
put it in your machine this is the machine it wll
play on. You're raising it as a |abeling question.
You are basically saying that there is nothing that
you purchase in the digital arena that you ever are
told or knowis limted in any way.

M5. GROSS: Wiy woul d | know sonething is
limted unless | have agreed for it to be limted? |

mean, ny point is that the copyright hol ders may w sh
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for sonmething to be limted. They nay wi sh that | may
only view sonmething on a particular device but that
doesn't nean | know | may not do otherw se.

M5. PETERS: Ckay.

Do you want to say anything about that?

MR,  MARKS: | just sort of think as a
matter of frankly practicality going to your CD
exanple, you know, when CDs were first being
I ntroduced and consuners bought CDs, | nmean, they knew
they couldn't be playable on turntables. If you
wanted to buy a CD and enjoy an CD you had to buy a
new pl ayback device. | nean, simlarly those people
who were early adopters of Beta, Sony Bet amax pl ayers,
knew that as VHS canme onto the market that the VHS
tapes were not conpatible with the Betamax pl ayers
even though they were both analog video cassette
recordi ng and pl ayback devi ces.

| think that is just sort of a natural and
a given that when a particular format is delivered to
the market, particularly a physical format but,
frankly, an electronic format too as in your e-book
exanple, that it isn't necessarily playable on every
pl ayback device or playback nethodology that a
consuner may have available or may have in their

hones.
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M5. PETERS: M. G oss, we were talking
about sense here. Wen you buy a particular thing,
isn'"t it comon sense that it's not going to play on
every single thing?

M5. GRCSS: There's a big distinction
bet ween know edge and a | egal requirenent. It's true
that | could buy a record and it's not going to pay on
nmy cassette tape, but | could make a copy of it and

play it on ny cassette tape. So, it's not sone |egal

requirenent that | can't put that nusic on another
form nedi a. It's just the way the technol ogy has
worked in the past. It's industry custom [It's not

a |l egal requirenent.

M5. PETERS: |If, in fact, your thing that
you brought on the record is al so avail able on tape,
what gives you the right to convert it froma disk to
a tape?

M5. GROSS: Well, | think the 9th Crcuit

Court of Appeals in the D anond R 0 case made very

clear that space shifting your nusic froma CD or from
any type of technology to another is well within the
personal use fair use rights of individuals.

MS. PETERS:. That case dealt with digital
and the fact that there's an exchange for noliability

for consuners because the manufacturers actually pay
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for the equipnment and the tapes. So, it's a no
l[iability issue in Chapter 10.

| wasn't really tal king about digital per
se in this case.

M5. GARLICK: | would also just like to
poi nt out that we are actual ly tal ki ng about access to
content in particular formats --

M. PETERS: Right.

M5. GARLI CK: -- not necessarily the
availability of the content as we nentioned in our --
in our sort of witten testinony that we gave early.
It is also a different type of content by virtue of
the different type of fornat.

So, in that respect, we would submt that

it's not directly conparable to say oh, | can have it
on a cassette tape or | can have it in a digital
format.

M5. PETERS: ["'m not sure | get that

di stinction, but okay.

I"mgoing to pass it at this point and go
to you, David.

MR, CARSON: Ckay. The first question
really relates probably to everything we're going to
tal k about this entire day, but let's -- let's get it

out in the open now.
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M. Metalitz, | think you, too, M. Marks,
but | especially recall you, M. Metalitz, talking
about how successful the DVD format has been, how many
peopl e have DVD players, how many DVDs are on the
mar ket pl ace. W refer -- you refer to the digita
cornucopi a and so on and that's all well and good, but
" mwondering if that doesn't create a problemas well
and the problemis this.

Three years ago you'll recall, one of the
things we said when we were talking about DVDs was
well, to the extent that sonme peopl e have cone forward
with problens presented by DvVDs and sonme of the
restrictions you have with DVDs.

The fact that all this stuff is available
on VHS certainly nakes those problens not such
problenms and that's one of the reasons why we don't
really feel we need to worry about it. Certainly not
the only reason, but one of the reasons.

Can we say today particularly | ooking
forward to the next years starting this Cctober 28th
that that's still going to be the case? It's ny
I npression that that's not going to be the case, that
we're no longer going to be able to say it doesn't
matter because this stuff is also available in other

formats. Because it nmay well not be and doesn't that
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make us have to look a little harder at sonme of the
ot her issues that are being rai sed because of that.

MR, METALITZ: Well, | think you raise a
good question and first specifically with regard to
the demise of VHS, | think it, like so many other
dem ses, it has been somewhat exaggerated. It's still
a $10 billion business this year and -- or in 2002 and
it's not going to disappear in -- by 2006.

But, | don't think that's really -- as you
pointed out, that's not the only reason why you
reached the conclusion that you did in 2000. It may
not have been the nost significant reason, but | think
t he best exanple | can give is the denonstration that
M. Attaway gave for you earlier this nonth in
Washi ngton i n which he denonstrated that -- he used a
di gital canctorder view ng the screen on which a DVD
was playing to nake a excerpt froma DVD fil mand have
a digital copy that could then be used for all the
fair use purposes and so forth that -- that were at
i ssue there and that are at issue at sone of these --
in sone of these requests for exenption.

So, the fact that sonething -- let's
assune that -- that "Spiderman” was not available in
VHS. That fact alone certainly did not make it any

| ess available for -- for noninfringing uses. Because

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

72
as he denonstrated, you could get a copy that
probably, in fact, is a higher quality copy than what
you woul d get by copying the VHS tape and you can use
that for fair use purposes assunmng the copy is within
the scope of the fair use privilege and for forth.

It's just as available for that purpose
even if it were not in VHS and as we denonstrate in
our -- in our testinony, there -- and particularly
when you get into public domain nmaterials, there are
a lot of titles out there that are available in DvD
that were never released in VHS. So, to say that --
If the focus of this proceeding is on availability of
copyrighted material for substantial noninfringing
use, | think the conclusion is that also wthout
regard to the availability of the VHS the growth of
the DVD has increased that availability.

VHS obvi ously still remains inportant and
it probably will remain inportant at |east in sone
segnents of the market for quite sonme tinme to cone.

MR. MARKS: | agree with everything Steve
has just said and | just wanted to add a couple of
ot her points whichis if you |l ook at noni nfringing use
in ternms of access and access just to view ng the
content, because | agree with everything Steve has

just said about fair use copying or taking clips that
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now with digital canctorders and anal og cantorders
being widely avail able and bei ng avail able at | ower
prices, query whether it costs nore to buy a canctorder
to cancorder off a DVD than to buy a second VHS. Just
sort of do the editing that you would need to do to
take clips from a VHS It's probably fairly
equi val ent now.

But, interns of the -- just viewability,
it seems to me that with the decrease, the dramatic
decrease in price in play-back equipnment both in DvD
drives and in players, the barrier to viewability and
to use of DVD even if you had always used VHS has
really gone down. So, that as the market evol ves and
if the market eventually does evolve to where novie
titles are made available only DVD and not on VHS,
there really isn't this barrier to access problem |
beli eve the CD/LP nodel is very relevant here.

You know, for awhil e CDs actual |y took of f
rather slowly and for awhile, both formats were in the

market and now, | think it's pretty difficult to find

LP records of -- you know, certainly to the degree
that titles are available in CD. Frankly, | believe
that the market will eventually nove that way. I

don't think it's going to happen in the next three

years, but | anticipate that, you know, perhaps over

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

74
the next ten or 15 years that may well be the case.
But, I think by that tinme with the -- with the prices
and the wide availability of the equipnment, access
just is not an issue.

MR. CARSON. Anyone el se want to address
that? Al right.

One of the people on that side of the

table, but I don't recall who, in their testinony
mentioned that well, it's three years later and we
still don't have a Linux-based DVD player. Now, we

certainly had sone conversations about that three
years ago and we certainly had sone statenents that
it's just around the horizon. Is it? | mean where
are -- where are we with that? Wy don't -- do we
have a Li nux player out there and if not, why not?

MR. MARKS: [|'Il take that one. There --
when | ast time around we tal ked about and both -- both
at the hearing and then in ny followup letter to the
copyright office that we were aware of two | i censees- -
CSS licensees who were producing Linux conpatible
pl ayers. One was Sigma Designs and the ot her one was
I nt ervideo.

| tried todo alittle bit of research on
this and as far as | know, Sigma Designs is no | onger

produci ng their hardware sol ution. Intervideo is
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still producing their LIN DVD software sol ution, but
t hey make that software solution available only for
integration by hardware manufacturers |ike conputer
manuf acturers or set top manufacturers. It's
avai |l abl e on an OEM basis rather than as a off-the-
shel f software solution to individual users.

In going on to -- to the web, | found --
and it was an excellent public announcenent but in a
I guess a nessage discussion group from an |BM
engi neer, this was in April of 2001, announcing that
| BM had on its |IBM Thinkpad T22 for its Linux node
that they had included the LIN DVD software in its
nodel so that now this Linux | BM Thi nkpad was able to
pl ay DVDs back, you know -- in conpliance with -- with
CSS.

So, it's there, but it does not appear to
be there as an off-the-shelf solution that you can
just buy in a -- you know, at Grcuit Gty as a stand
al one consuner software solution.

MR. CARSON: So, if | already have a
conputer. 1'mrunning the Li nux operating system As
a practical matter, there's not really anyway | can
watch a typical comercially produced DVD on ny
conputer. |Is that correct?

MR. MARKS: As a practical matter, that
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probably is correct if all you have is your Linux
systemjust as if you were -- had your | aptop conputer
and all it could run was W ndows whatever version
W ndows 98, that could not support a w ndows DVD
solution. Actually, Intervideo is one of the | eading
producers of the Wndows conpatible DVD player
software and i f your conputer was limted such that it
could not take the new Wndows operating systemthat
was necessary in order to play WN DVD, yes, you'd --
you' d have to upgrade your conputer as well.

MR. CARSON: And | gather the only other
option |I'd have would be to sonmehow circunmvent CSS so
that I could watch it on my conputer. |Is that -- is
t hat accurate?

MR. MARKS: The ot her option would be you
could buy a DVD player at, you know, |ess than 100
bucks or your could |oad -- you know, decide to | oad
a different operating systemand -- and even use a --
i f your conputer or laptop didn't have a DV drive
built into it, buy an external DvD ROM dri ve.

MR. METALI TZ: O use both operating
systens. | nean you coul d have both operati ng systens
on one --

MR, MARKS: Oh, of course, you can have --

MR METALITZ: -- nmachine and if --
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MR. MARKS: -- Linux and W ndows. Sure.
MR. METALITZ: -- and if -- you can --
MR. CARSON: Let's assune that |'m

stubborn and |I'm devoted to Linux and |'m going to
watch it on nmy conputer because that's the way | am

MR MARKS: Right.

MR. CARSON: And so, | -- what | do is |
-- one way or another | circumvent CSS and watch it on
ny conputer now. Did | just engage in an infringing
use?

MR, MARKS: | think you have engaged in a
viol ation of 1201 --

MR.  CARSON: Wll, that wasn't the
guestion. Have | engaged in an infringing use of a
copyrighted work?

MR. MARKS: Have you engaged in a -- when
you have bought the copyright work and you' re vi ew ng
it just --

MR. CARSON: On ny conputer runni ng Li nux?

MR,  MARKS: -- on your conputer and
assuming you're not making a copy when you have
ci rcunvent ed and have | oaded the conputer -- and have
| oaded the disk onto your conputer, assum ng that
you' ve not nmade a copy on the hard drive and |I'm not

tal king about a buffering copy, |I nean --

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

78

MR. CARSON. Right.

MR. MARKS: -- a copy that's subject to
being further reproduced, | would say as far as a
copyright violation, you probably have not violated
the copyright law. But, Steve?

MR. METALI TZ: No, | would agree wth
that. You violated 1201(a)(1), but you may not have
viol ated the copyright. Al'l those are independent
causes of action.

MR. CARSON. And ordinarily, there would
be no reason for ne to make a copy of the notion
picture itself if all I want to do is watch it on ny
Li nux- based PC. Right?

MR. MARKS: | think that's correct.

MR. CARSON: Ckay.

MR. MARKS: | nean the problemwe' ve had
with that and well, this nmay not be exactly rel evant,
but in reading the transcript fromthe fol ks who were
testifying from321. It appears that often when CSS
encryption is stripped away and even when, for
exanpl e, a backup copy is nmade, that copy is made in
the clear and that's what's of great concern to
content owners because you then have a digital clear
copy that can be subject to further unauthorized

reproduction and distribution.
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That frankly is really what the fear is
for content owners. It's not that an individual
circunventing in the privacy of their own hone to
nmerely watch the novie on their Linux player is a
threat. It's that when that content is circunvented
and indigital format inthe clear, the fact that it's
so easily subject to further unauthorized copying and
distribution, is -- is the threat that -- that
concerns us.

MR. CARSON: Sur e. | understand that.
But, at least in terns of what 1201 says and what the
past we have here brings --

MR. MARKS: Right.

MR. CARSON: -- help ne out here. Because
it sounds |ike what we just walked through is the
situation where one <can fairly say that the
prohibition on circunventing an access control has
adversely affected nme and ny ability to nmake a
noni nfringi ng use of the copyrighted work. 1Isn't that
true?

MR. MARKS: | guess | would say frankly
it's nmere inconveni ence because you have all of these
readily avail able non-burdensone alternative |ike
| oading the Wndows operating system on your -- on

your PC or wusing a player that's, you know, non-

NEAL R. GROSS
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expensi ve.

So, | would really characterize it as a
mere inconveni ence rather than a substantial adverse
har m

MR. CARSON:. So, it's an adverse inpact
but a trivially adverse inpact.

MR. MARKS: Perhaps. Right.

CARSON: Ckay. GCkay. Ckay.

GARLI CK: Excuse ne.

5 9 3

CARSON:. Onh, yes, I'msorry. By al
nmeans. Yes.

M5. GARLICK: I'd just like to make two
conment s. The first is that this continued
presunpti on of a connection between accessing on an
unaut hori zed player and then further unauthorized
copying, that seemed to me a very considerable
presunption and sort of describing nost of the
consuners as pirates which | think we would
chal | enged.

And the second is al so the description of
this as a nere inconvenience. |If you' ve invested in
a particular format such as Linux or sonme other kind
of format, it's not a nere inconvenience to not be
abl e to have played DVDs that you've purchased.

MR,  CARSON: Well, you can get a DVD
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pl ayer for 59 bucks or less now. So, how nuch of an
i nconvenience is it?

M5. GRCSS: Well, if you could wite a
software player for free, that's a lot of noney to a
t eenager.

M5. GARLICK: And also, | nean how many
devi ces do you have to purchase these days just so
that you can have the rights that, you know, you
otherwise would have? | nean the shopping list is
grow ng at the nonent.

MR. MARKS: One response here that | think
sonetines gets a little bit overl ooked when we're
tal ki ng about the Linux or the open source software
operating system issues is that DVD is the first
audi ovi sual f or mat , you know, physi cal medi a
audi ovisual format that's playable in the conputer
environment in the first place. | mean VHS wasn't
pl ayable. Super 8 novies weren't playable. Betanmax
tapes weren't playable. It is the first, you know,
physi cal nedia on which notion pictures are delivered
that is actually playable in the PC environnent.

My feeling is that, you know, that should
be wel comed by PC users and the fact that it may not
be pl ayabl e on every single operating systemdoes not

mean that the content industry should sonehow be
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penal i zed by, allowing the circunmvention of what is
viewed as a critical access control measure because
t hey' ve actually made the work available for the PC
pl atform but not for every single operating system

MR. CARSON: |'mgl ad you nentioned that.
Because that rem nded ne of an anal ogy come up wth
that I wanted to ask you about.

You tal ked about beta versus VHS, LPs
versus CDs and let ne just try out a distinction on
you because it's one that | find nyself tenpted to
make. Wien we were tal ki ng about those old issue VHS,
beta, and so on, you're talking about inconpatible
formats, different formats.

It wasn't that the CD was designed not to
be played on a turntable. Just that it was a new
technol ogy and there was a new ki nd of device to pl ay.
Nobody was going out of their way to nake sonething
whi ch m ght have been pl ayed on a turntabl e unpl ayabl e
on a turntable and yet, isn't that what we have here.
In other words, you' ve got a DVD. You' ve got a DVD
drive on a conputer but with running Iimts.

MR. MARKS: Right. Right.

MR,  CARSON: The only reason you can't
play it on a Linux is not inconpatible format, but

it's because there are licensing requirenents which
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say if you' ve going to have DVD drive that is -- that
has a technology license, it can't play that. There's
no technol ogi cal reason why it shouldn't be able to

play it. A decision has been nmade to disable it from

playing it.
Now, isn't there a distinction there?
MR,  MARKS: I'"'m glad you're asking the
question because, in fact, your premse of if, in

fact, the CSS pl ayback capability was unavail abl e or
bl ocked from being nmade available to the Linux
operating system then | think there nay be -- there
-- |1 don't want to necessarily concede it, but there
may be sone -- sonme greater weight to the argunent.
The fact is that that CSS license is
available to folks who want to produce software
pl ayers for the Linux operating system The fact that
there is a software player available for the Linux
operating system the fact that it is CSS |licensed,
that it is included regularly on things like |BM
Thi nkpads that are runni ng the Li nux operating system
shows that it is possible. There is no bl ockage here.
The fact that the market may not be robust
enough for manufacturers to say there's enough
econom c incentive here for ne to go and take a CSS

| icense to produce a software player for Linux -- for
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the Linux operating system that nay be a nmarket
problem but it's not alicensing requirenent problem
The CSS license is open for anybody running an
operating system provided that they conform to the
requi renents of the CSS |icense.

And the fact that this LIN DVD player is
out there in the market and has been out there for
quite sone tinme shows that it's perfectly possible to
make a DVD software player that is -- that both
conplies with the requirenents of the CSS |icense and

is conpatible and can be used on the Linux operating

system

MR. METALITZ: Can | just add to that?

| think if you back -- taken it in a
slightly broader context, | think you'll see the

di stinction between things that are designed not to
run on particular formats and things that just happen
not to run on particular formats isn't quite so sharp.

Because i f you | ook hi storically,
copyright owners have in many cases nade t he deci sion
that they were going to rel ease sonething. They could
have rel eased an LP for exanple in 1980 or '85. You
could decide to release an LP -- recording as an LP
and as a CD. It was technologically possible to do

it, but there were copyright owners who nade the
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decision not to do it.

They m ght have nade the deci si on because
they really wanted to reach the market of CD
ent husiasts and they didn't want to reach the market
of LP enthusiasts particularly or they thought in the
long termit wasn't going in that direction or they
coul d have nmade the opposite cal cul ation.

Many people in the 1980s objected to the
kind of sound they were getting from CDs and they
t hought LPs were better and richer for certain types
of music and sone | abel s made the decision we're only
going torelease this audio file recording on LP. CDs
were avail abl e. We coul d nake the decision. But ,
we' re deciding no. W don't want this to be played on
this platform

This was a market decision and over tine
t he mar ket evol ves and sone of these decisions becone
less viable as a marketplace alternative and we're
seeing -- | think yesterday you had testinony about
how in the audio field we can look forward to a
certain amount of contention along different formats
In the years ahead.

So, you know, copyright owners may be wel |
faced with this type of decision in the near future,

t 0o. But, that has always been a marketplace
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deci si on. The |aw has never dictated what that
deci sion woul d be. The |l aw has never told copyright
owners you mnust release on all formats, you nust
rel ease on specified formats.

M5. GROSS: Could | nake a comment to that
poi nt ?

I think that there's sone obfuscation
going on here with respect to requiring copyright
owners to make sonething available in all formats that
distinction between -- wth soneone who sinply owns
sonmet hing and wants to try and access it in another
way. Making that a crinme to take it upon thensel ves
to make this systemwork with what they' ve got.

That' s a di fference between requiringthem
to make it -- make everything avail abl e and sonebody
sinply taking it upon thenselves to make what -- to
make their property inter-operable with their system
and that seens to be a big point of confusion and
obfuscation throughout this entire proceedings.

If I could go back to this idea of well,
you could just download a Wndows operating system
onto your Linux box. For a growi ng nunber of conputer
programmers, Linux is sort of a political issue.
There's a very -- there's a growi ng concern about the

M crosoft nonopoly, the lack of security in the

NEAL R. GROSS
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systenms and for many people, it's nore than a
political issue. |It's alnost a religion. Really a
growi ng nunber of people.

So, if youretelling themto switch your
operating system you're telling themto switch their
religion and I think you have to take a -- take a step
back and think about that.

MR. CARSON. Well, that's not quite what
they' re sayi ng. | think they're saying, you know,
have a dual booting capability. Maybe the only tine
you ever run Wndows is when you want to watch novi e.
They're not saying you have to swtch.

M5. GROSS: Well, but they're saying so
just use this religion for these circunstances.

MR CARSON: Vell, we believe in the
establishment class here. So, don't worry about --

MR. MARKS: O — support your religion by
buyi ng an updated Thinkpad that has the Linux DVD
player init, you know. Then you're buying froml| BM
l"msure the --

MR. CARSON: Anyone else on that topic
before we nove on? Al right.

MR MARKS: Could I -- could |I make just
one nore coment while we're on this -- the -- the

| icensing of hardware and playback systens and the

NEAL R. GROSS
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rest because | had thought there was a comment nade
this norning and if | had m sunderstood it or m sheard
it, my apol ogies.

But, that the -- that | thought | heard
t hat content owners derive some sort of financial gain
fromthe licensing of the different platforns for CSS
or the different hardware solutions for CSS and | just
wanted to make sure that if | correctly heard that
comment to just say that that is not the case. The
content owners do not gain any financial revenues or
any ot her sort of revenues fromthe |icensing of CSS.
The licensing of CSS is conducted by the DVD copy
control association which itself is a nonprofit
cor poration.

So, | just wanted to make sure | cleared
-- cleared that up

MR. CARSON. Ckay. Thanks.

Ms. Hinze, you nade a reference to -- |
think it was M. Hnze, yes, to the first sale
doctrine, but you didn't really el aborate on it and
was just wondering if it -- | don't think you
el aborated on it anyway because | wasn't quite sure
what the reference was all about. So, | just want to
give you an opportunity to explain what you were

t al ki ng about .
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If you want nme to pay attention to it,
here's your opportunity.

M5. HHNZE: Well, | think it sort of got
t aken over by the discussion about how our exenption
woul d actually work in practice. That's why I haven't
-- not worry about it. But --

MR. CARSON: You've got to --

M5. HI NZE: Sorry.

MR. CARSON: We're having sonme access
probl ens here.

M5. GARLI CK: W can find soneone to
circunvent those for you.

MS. H NZE: My point was that there's
nothing in the legislative history of the DMCA that
suggest s that what Congress was i ntending to do at the
time that they enacted the DMCA in 1998 was rewite
t he copyright bal ance.

The particular exenption that EFF has
sought relates to essentially what is a private
performance issue. It's not one of the copyright
rights. Fast forwarding through material or pressing
a button to fast forward on DVD players through
material is an issue about private performance. It's
not one of the six exclusive rights granted to

copyright owners in Section 106 of the Copyright
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Statute.

And ny poi nt about the first sal e doctrine
was that we recognize already in the copyright |aw a
bal ance. W carefully balance the rights that are
given to copyright owners with the rights that are
avai l able to the general public to nake use of works.
One of the rights we recognize in existing copyright
law is a limtation on the exclusive right of
di stribution and that takes the formof the first sale
doctrine inthe United States as recogni zed i n Secti on
1009.

VR, CARSON: But, you're not finding a
connection between the first sale doctrine and fast
forwardi ng pass conmercials | assune. That's why I
was -- that's why | just wasn't follow ng.

V5. HI NZE: | think the context of ny
statenment this norning was that the rights that are
given to copyright owners are circunscribed. e
recognize limts on those and the particular activity
i n question that we had sought an exenption for on the
EFF side of the table is an exenption that would
governrightsin-- activities that are not exclusive
rights. | think nmy --

MR. CARSON: Let ne give you just an

exanple of how the rights of copyright owners are
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limted. It wasn't an exanple that was tied to --
M5. HINZE: In our Decenber coments, we
have pointed out that the first sal e doctri ne does put
alimt on what copyright owers can do after the sale
of their works. But, ny point this norning is nerely
that -- this by way of illustration of the
ci rcunscri bed nature of the rights of the copyright
owners and the fact that the particular activity in
question for which an exenption is sought is outside
of that exclusive list of rights.
MR CARSON. Ckay. Now, some questions
for this side of the table on the question of fast

f orwar di ng pass comerci al s.

First of advertisenents, first of all is
it still the case that sonme DVDs rel eased by sone
studios still do have the ability to fast forward pass
advertisenments disabled or is that a -- is that a

thing of the past?

MR. METALITZ: |1'mnot aware of any that
are doing it. I think the evidence that | gave
earlier in the statenent -- in the reply coments was

that the studio that is involved in many of the titles
that are listed there, not all, has stated that 99
percent of its releases do not have that feature at

this point in response to marketpl ace pressures.

NEAL R. GROSS
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| can't sit here and tell you that no --

that no notion picture studio has ever released or is

not now releasing a single title that disables that
feature. | just don't know.

MR. CARSON. The statenent you just nade
allows the possibility that 1 percent of current
rel eases still have it. Ckay.

Since | think you probably represent al
the major studios, if you could cone back to us with
sone nore specific information on current and
anticipated future practices that nmay or nay not be
rel evant, but it would be useful to know.

M. MarKks.

MR. MARKS: | just wanted to speak because
| can speak only for my own conmpany, but | went back
and checked with nmy conpany and as far as Warner Hone
Vi deo i s concerned which is the video division of ACL
Time Warner that releases DVDs, | was inforned that
they have never disabled the fast forwarding
functionality and have no intention to do it.

MR,  CARSON: I think M. Turnbull
testified to that in Washington as well.

Now, maybe |'m asking the wong people,
but 1'Il ask it anyway. Wy shouldn't consuners be

permtted to fast forward pass those ads at the

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

93

begi nni ng of the DVD? Anyone want to testify to that?

MR. METALITZ: It may be that they are.
Because as | understand, the claimfor exenption here,
the feature or the capability, let's put it that way
that disables the fast forward button in certain
circunstances i s not an access control technol ogy.

MR. CARSON: Ckay. But, that's not ny --
my question isn't whether or not it's an -- it's a
nore -- it's a nuch nore general question which is
assunmng that at least wth sone rel eases consuners
aren't able to do it for whatever reason, why
shouldn't they be able to do it?

MR. METALI TZ: Well, one reason that they
m ght not be able -- that maybe they shoul dn't be abl e
todoit isif it's against the lawand I'mtrying to
say that fromwhat | hear here it is not against the
law. At least, it's not against Section 1201(a)(1)
for themto do that if, in fact, the technology is as
it was represented here.

MR. CARSON: Okay. Let's tal k policy.
And assune it is against the [|aw | don't know
whether it is or it isn't yet.

MR METALITZ: Assune it isn't the | aw

MR. CARSON: If we'retryingto figure out

whet her there is a noninfringing use here that people
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are being deterred in their ability to engage in,
well, | guess the first question is is it a
noni nfringing use to skip pass the commercials on a
DVD or is that sonmehow an act of infringenment?

MR. METALITZ: | don't know that it's an
act of infringenment, but | think the issue that's
rai sed here i s what woul d have to be done in order for
themto skip pass.

MR. CARSON. Sure. W'I| get to that.

MR. METALITZ: And that may involve a | ot
of other things besides this UOP --

MR. CARSON: Sure. We'll| get to that, but
the first thing I'mtrying to understand is if we're
bei ng asked to permt people to do sonething that you
don't want themto do and if the purpose of our being
asked to do that is the argunent that peopl e should be
able to skip pass these advertisenents, what [|'m
trying to hear is if the people who are saying don't
do that -- do you have any argunents as to why people
shoul dn't be abl e to skip pass those advertisenents or
are you just going to abandon the field on that one?

MR. METALITZ: | don't have any argunents
as to why they shouldn't be able to doit, but I would
note that in other contexts this may be t he subj ect of

[itigation in public context where -- particularly
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wher e ski ppi ng through parts of what's on the DVD nmay
result in the creation of a derivative work. It is --
that is -- is potentially infringing.

MR. CARSON: Leaving that issue aside, |
don't see the -- | don't -- | don't consider this as
an infringing activity.

MR, METALI TZ: Ckay.

M5. HHNZE: May | just --

MR. CARSON:. Pl ease.

M5. HHNZE: Thisis adifferent. | believe
M. Metalitz is referring to the Cean flicks -- |
believe M. Metalitz' last comment is a reference to

the Cean Flick case that is currently before the

courts.

As | nentioned, our exenption doesn't
require that it be something done to the DVD itself.
That -- may be one way to do it, but actually as the
di scussion this norning has proceeded what we have
been di scussing is a nodification of the DVD pl ayer.

Just to clarify for the record that the dean Flicks

situationis adifferent situationto the one in issue
in the conversation we had this norning.

MR. CARSON. Right. Now -- yes.

MR METALI TZ: Just to enter into this

policy debate that you sort of opened up with respect
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to adverti sing. | think we have to think of the
di fferent wi ndows of exploitation here and | want to
be very careful here because this nowis purely as a
policy matter rather than a copyright matter or a DMCA
access control matter.

| think there are some concerns fromthe
content industry that if ad skipping in the context,
for exanple, of comercially supported television
beconmes so frequent that, in fact, the revenue nodel
for commercially supported television where it's
avail able free to the public nmay not be sustainabl e
and as a policy matter, do we want free over the air
broadcast television to go away. | think you could
say no, as a policy natter, we do not and, therefore,
we want to have certain controls on the ability to
conpl etely skip ads.

| think, and this is ny own personal
opinion, in the context of a DVD where there is a
price paid for the piece of nedia, | do not see that
sanme policy argunent having as nuch weight and,
therefore, | do not consider it either as a copyright
matter or a noninfringing use to be able to fast
forward the ads or frankly, | don't see a great policy
justification to prevent the fast forwardi ng of ads on

a D/Ditself.
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MR. METALI TZ: | would just add on the
policy side of this, | have no di sagreenent at all on
the | egal side.

M. Mirks is describing the current
busi ness nodel for distributing DVDs. Sonmeone nmay
have a busi ness nodel that's different. They may even
want to give away their DVDs to have an advertiser
supported nedi umand we' ve seen this happen al ong the
line in broadcast everywhere else. So, in that sort

of sense, it could have a policy inplication.

MR,  MARKS: | agree with him | agree
with that.

MR METALI TZ: As to -- as to current
nodels, | don't think it does.

MR. CARSON:. Nobody's argui ng we' re payi ng
| ess for our DVDs because of watching comrercial s.

MR. METALITZ: That's right.

MR. CARSON:. Ckay.

M5. GROSS: | just wanted to address the
point that we heard earlier that it's a nere
i nconveni ence to have to watch 30 seconds worth of
commercials. | think that really doesn't address the
main criticism which is that parents are very
concer ned about the anmount of advertising and the type

of advertising that their children are exposed to and
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parents want sone kind of control here and these
restrictions prevent them from being able to fast
forward these -- through these commerci al s.

So, to say oh, it's just a nere
i nconveni ence because you have to sit there for 30
seconds, that's not the point. The point is the
i nformati on that goes into these children's m nds and
the inpact it has on the children as tinme goes on.

MR. METALI TZ: | would agree that's a
legitimate issue. | just don't see that that's a
legitimate issue for this proceeding.

That whol e question of advertising in our
society raises a |lot of questions and you could get
into product placenment and every -- a lot of other
i ssues that are legiti mate subjects for policy, but in
terms of a substantial inpact on the availability of
this material for noninfringing use, I don't see that
the 30 seconds that we're talking here is a
substantial inpact. That's the only reason | bring it
up in this proceedi ng.

MR.  CARSON: And -- and while we were
goi ng through the testinony earlier talking about the
skipping and it is a mere i nconveni ence or not, | just
went through all the coments we got fromthe nenbers

of the public up here just to try to refresh ny
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recoll ection as to what they were saying and |'ve got
to say nost of them use the words inconvenient,
annoyi ng.

It didn't really sound |i ke a substanti al
inmpact to virtually any of these folks. | think two
people tal ked about not wanting their children to
wat ch commercials and | wish we could bring themin
here because |1'd |ike to know where their kids watch
TV because we're not going to solve the advertising
problemin this -- in this proceeding |I can assure
you.

M5. HHNZE: If | could just respond to the
30 second skip. | actually wanted to point out sone
concrete information that the Tarzan di sk that was the
subj ect of our comrents The Tarzan disk has in -- had
infact four m nutes of unski ppable material and every
single tine a parent put that disk -- that D sney disk
into the DVD drive, the parents plus the children
woul d have to sit through four m nutes of comrerci al s.
So, just to inject sone reality back into the
conversation here, it's not really a matter of 30-
second skips. | guess that's the point | woul d nake.

The nore i nportant point that here | think
Is that what we're tal king about is a noninfringing

use. There's issues about burdens of proof and
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substanti al adverse harm but the second aspect of the
inquiry this norning i s a focus on whet her the conduct
that -- for which we are requesting an exenption is,
in fact, an infringing use of the --

MR. CARSON: Nobody here is arguing that
it is an infringing use.

M5. HI NZE: Right.

MR. CARSON: It sounds |ike nost of the
argunents are over whether there's a substantial
adverse inpact --

MS. H NZE: Right.

MR. CARSON: -- on the one hand or a nere
i nconveni ence on the other. | knowthe fol ks on your
side of the table have problens with the notion that
it has to be a substantial adverse inpact. Let's
assune for the nonent that that's the standard you're
stuck wi th.

M5. HHNZE: O a distinct neasurabl e and
verifiable --

MR. CARSON: Yes. Yes. kay. Ri ght.
Now, if that's the standard --

MS. H NZE: Right.

MR. CARSON:. Just one | ast chance before
| pass the baton onto sonmeone el se. Assune that's the

standard and tell us why you've net it this tine
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around on this particular issue.

M5. H NZE: There are 66 consuners who
have filed comments with the Copyright Ofice inthis
pr oceedi ng. They've given direct first-hand
experience of their inability to be able to fast
forward through things. They may have used the words
mere conveni ence, but their point is they have been
upset enough about this incursion into their private
living roomto contact the Copyright Ofice and file
coments --

MR. CARSON:. MWy CGod, if that were -- ban
everything. W get people upset about all sorts of
things. Al right.

M5. PETERS: Al right. M. Dougl ass.

M5. DOUGLASS: One question. M. Krepick
certainly won't feel left out. You don't m nd.
Ri ght ?

I note in your comments and di scussions
about fair use and it's always kind of refreshing to
hear that fair use from content owners and those
allied therewith and the -- you tal k about perceived
tensions with circunvention provisions. Earlier in --
| ast week sonetinme, one of our wtnesses said that
conputer science experts really couldn't tell perhaps

the to experts couldn't figure out how to actually

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

102
i mpl enent fair use.

So, | guess to all of you howis fair use
going to play out in an access controlled world? Are
you going to have to decide what's fair use in the
first place and then be your brother's keeper, your
user's keeper and deci de, you know, are they -- what
woul d they want to do. Wat kind of access do they
want? What is the market telling us? Are you going
to have to decide for users what fair use is going to
be in the 1201 worl d?

MR KREPI CK: Well, | think that, you
know, the technol ogies that we deal with with regard
to rights managenent in the new world, | guess one of
nmy points was is it seens like alot of the discussion
is still centered around ten years ago, you know, when
there was VHS cassettes and there were different
formats and | think that, you know, the fact is that
we are in a new digital age and we do have
t echnol ogi es whi ch have been used to varying extents
so far by both the software publishers as well as the
musi ¢ i ndustry and sone -- and the video industry has
gotten into it with their novie link and, you know,
being able to distribute content digitally over the
I nter net.

And these rights managenent technol ogi es
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actually have a lot of flexibility in them | mean
you can, you know, allow people to use it for a
certain period of tinme. You can allow people to make
a certain nunber of copies.

But | think it gets to the point of M.
Carson which is, you know, why are we in the situation
where we take, you know, we tend to take away certain
-- it seens we take away certain rights that the
consuners have and | think it's because, you know, on
the other side of the equation, it's so dangerous to
let this nmaterial out in pure digital form
unencrypted formthat you' ve got to have sone control
mechani sns there.

And  out feeling in these control
mechani sms will evolve over tine. That, you know,
what is out there today may not answer all of the
“fair rights", you know, kinds of situations that
people may want, but it's not clear that the content
owners want to give sonebody the absolute right to
make copi es anywhere, to use it on any platforns, et
cetera, et cetera as we tal ked about this norning.

Qur position is that these technol ogies
are very flexible. But, the technol ogi es thensel ves
need to be protected because if they're not and if,

you know, hackers have the ability to break any of
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t hese thi ngs anytinme they want i ndi scrimnately, then,
you know, that's kind of the end gane in ternms of the
content owners being able to distribute this stuff.
So, you know, that's where we are.

And |'Il describe an exanple which
probably nobody in the room may know, but it's all
over the press today and that is we had sold Intuit,
basically a DRMsol ution for Turbotax. Both ourselves
and Intuit were taken to task t hroughout the nedi a for
i npl enmenting a DRM system whi ch | ocked the Turbotax
software to a particular PC and did not allow people
supposedly to nove it fromone PCto another. Now, |
can tell you that our technology does allow you to
nove it from PC to another.

It turned out that probably both Intuit
and ourselves weren't as smart as we shoul d have been
in anticipating a lot of situations particularly at
Christmas ti me when peopl e bought new conputers. They
bought new hard drives. They wanted to nove their
Turbotax application fromone to the other and they
wanted to do it easily.

| can tell you that it can be done. I
don't think either of our conpanies did it in the
right way. So, it was a very painful |earning

experience and I ntuit announced yesterday that they're
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actually not going to use DRM on Turbotax in the
packaged retail nmedia software next year. However
they will be using it on the Internet downl oads, the
electronic distribution and on other of their
products.

So, again, it's a painful |earning
experience for all of us because this is all new
territory. W are trying as best we can to give
consuners the kind of access rights that they want,
the flexibility that they want and | -- and | think
it's just premature, you know, to point fingers at the
technol ogy and say all you're trying to dois totally
control distribution. You' re going overboard. You
know, you're always accusing the consunmer sort of in
advance of trying to make copi es.

Well, the fact is mybe there's 66
consuners who wote to the Copyright Ofice and
conpl ai ned about fast forwarding, but in the Intuit
case there were 20,000 consuners that tried to gain
access to their software for free because they got a
hold of a registration nunber and they tried to hit
the website to get free software. So, 66 versus
20, 000 gi ves you sone idea of the nunber of consuners
that given stuff is free, you know, they will go after

it and given stuff is free, that's end gane for al
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t he content owners.

So, that's why we're so passi onate about
sayi ng, you know, don't blame the technol ogy. The
technol ogy has a | ot of robustness. It's got a |lot of
flexibility. This is a newera. |It's a new age and
we have to think alittle bit differently than we did
back in 1984 when t he Bahanax case was around and you
said, you know, we're just dealing with a particul ar
physi cal format.

M5. DOUGLASS: M. Metalitz wants to say
somet hing and then Ms. G oss.

MR. METALI TZ: Just | have very little to
add to what was just said. Just that technology isn't
going to dictate what's fair use. Fair use is
determ ned by the courts on a case-by-case basis and
the frustration the technologists feel that was
expressed in the testinony you referred to is
precisely that. It's very difficult to design
sonething that wll give you fair use in every
situation and not allow uses that are not fair use.

That' s not real ly the whol e questi on here.
| think this exanple denonstrates how narket forces
have a huge inpact on what people do and can do and
can't do with copyrighted material w thout regard to

whether it's fair use and the exanple | would give
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besi des what was just referred to is if you | ook at
the evolution, it's been a very rapid evolutioninthe
-- in the rules or the capabilities of the nusic
downl oadi ng services over the last six nonths or a
year that they've been taken off. The legitimte
nmusi ¢ downl oadi ng services and what people -- what
capabilities people can get through their services
conpared to what it was six nonths ago in terns of
saving material to the hard drive, in terns of saving
it to other devices, in terns of dissemnating it.

How, you know, in the absence of an
agreenent, a lot of those uses woul d not be fair uses,
but the market is inpelling the content owners and the

distributors to serve the market needs by allow ng

this -- including this within the scope of their
i cense. So, | think this is the evolution we're
going to see and, of course, the courts wll decide

whet her a particular unpermtted use is a fair use.
M5. DOUGASS: So, the evolution that we
see is actually a shift between the user being able to
make the first crack at what fair use would be to the
copyright owner making the first crack of what fair
use is going to be in terns of use.
MR. METALITZ: Yes, and then the market

ultimately determ ni ng where that balance is going to
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MS. PETERS. O consuner expectation being
met by the market as opposed to fair use.

M5. DOUGLASS: Ckay.

M5. GROSS: It seens |ike the presunption
underlying much of this discussion is that the
custoners are infringers and the copyright holders
wi |l be these benevolent dictators who will permt us
fair uses in certain circunstances that they feel is
appropriate, but let's renenber fair use is |awful,
but unaut hori zed use.

So, if we're tal king about replacing fair
use with a systemthat only permts authorized use,
we're elimnating fair use conpletely. This is a
distinction between liberty and license and it's
i nportant to the consuners.

M5. DOUGASS: Yes, M. Marks.

MR. MARKS: Yes, | just wanted to add j ust
a couple of things to what had been said because |
think sonmetinmes the fair use issues and the access
i ssues get confused.

| mean as | understand fair use, thereis
a presunption with fair use that access to the work in
the first place has been authorized. There's always

the typical, you know, exanple that's given know, fair
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use to quote an excerpt froma book "does not give you
the right to break into the bookstore and steal the
book. "

The notion is that there is an authorized
access to the work in the first place and then fair
use allows you to do just as Ms. G oss said certain
unaut hori zed acts of reproduction, public performance
quoting, and things of that nature. And so, it seens
to me that the advent of access control technol ogies
in the marketplace end up facilitating a greater
availability of works to people in different formats
or in different nethodologies whether it be on a
physi cal nmedia or on a pay-per-view or on a limted
downl oad or a permanent downl oad or a broadcast.

In each of those different medias and
channel s, there nay be an opportunity for fair use and
so, when we speak of authorized access, | don't think
t hat shoul d necessarily translate into that neans the
content owners are trying to prevent any unauthorized
uses or prevent any fair uses. Let ne give sone
speci fic exanpl es.

A DvD, that's <controlled by access
technol ogy. Can that DVD be played in the classroom
for educational purposes? You bet. Are the content

owners goi ng to object to that being played for? They

NEAL R. GROSS
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will not and, in fact, there's an exenption for that
under Section 110.

The exanple that Fritz Attaway was trying
to describe, you know, in his testinony i n Vashi ngt on,
he was sayi ng assune a child is doing a book report on
"Spiderman” or a report to their classroom and they
copy an excerpt on a cancorder of a small portion of
the novie, Fritz said it and | would agree with him
that's probably a fair use and we are not seeking to
prevent that. So, | do think it's inportant to try
and keep this distinction in mnd between access and
fair use.

M5. H NZE: | wonder if | can nake a
comment here. | appreciate this doesn't actually go
to EFF' s exenption, but I'malittle disturbed by what
I"'m hearing because | feel it is perhaps not a
conpletely accurate reflection of the fair use case
law in this country.

And | just feel it m ght be appropriateto
note here that in the Canpbell case the court nade it
very clear that a fair use does not involve a prior
authorization and to the extent that M. Mrks'
comment s appear to be suggesting the opposite of that,
| just wanted to note the court was quite specific in

poi nting out that periodical fair uses were a clear
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category of fair uses where the court recogni zed t hat
it was not necessary to obtain the prior authorization
of a copyright owner in order to nmake fair use.

And while as | said this doesn't directly
go to the exenption that we're seeking in this
proceeding, | would want the record to reflect what
the reality is of the case law in this country
regarding fair use and regarding this argunent that
fair wuse sonehow requires |awful access to be
negoti ated before a person can nake a fair use of a
wor K. | don't believe that that is an accurate
statement of the | aw

M5. PETERS: You going to --

MR. MARKS: Yes. Yes, | just wanted to
say to Ms. -- is it H nze? Hi nze?

M5. HI NZE: Hinze.

MR, MARKS: |'msorry.

M5. H NZE: Hinze.

MR. MARKS: Yes, | agree wth her
statenment and absol utely, you know, in the Acuff Rose
case the court had said the fact that, you know, the
2 Live Crew had sought a |icense to parody the Pretty
Wman song and had been denied the |license as
irrelevant to whether or not the use they nade was a

fair use. | absolutely agree with that.

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

112

And what | was trying to say is fair use
doesn't nean that you have the ability wthout
aut horization to get access to a physical copy of the
wor k.

MS. PETERS: Right.

MR, MARKS: In that case, they were
par odyi ng the song thensel ves.

M. PETERS: Right.

MR. MARKS: There was no access to the
physi cal copy of the work that needed to be auhori zed
inthe first place. So, | absolutely agree in terns
of parody, in terns of commentary, criticism You
can, for exanple, quote, you know, lines froma film
wi t hout having to have necessarily seen the film
itself. Soneone could have told it to you. So, yes,
there are certain types of fair uses that don't
i nvol ve access to the physical copy of the work at
all.

M5. PETERS: Ri ght. Thank you. Thank
you. Steve.

MR TEPP: All right. Thank you. M.
Mar ks, you may have al ready answered this in response
to one of M. Carson's questions, but | want to get
back to it for just a noment regarding the fast

forwardi ng i nhi bition, un-ski ppabl e, what ever you want

NEAL R. GROSS
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tocall it. Wy isit, and naybe M. Metalitz is the
right person to ask as well because you' ve said ACL
Time Warner is to do this, why do studios do it? It
sounds |ike it's just a matter of generating
advertising revenue. You can guarantee an adverti ser
that they're going to get eyeballs. Is that what it's
al | about?

MR METALI TZ: That may be. I think
that's a reasonabl e specul ation, but | don't have any
first-hand know edge of that.

MR. MARKS: And | unfortunately don't
ei ther because we don't as studios tend to talk to
each other about what our narketing practices are.
So.

MR. TEPP: Ckay.

MR MARKS: |'msorry. But --

MR. TEPP: Then we can ask a follow up
guestion to give ne a chance to follow up on that,
but - -

MR. METALI TZ: | would just say as our
testinmony indicates that one studio at | east that had
that policy on sone of its rel eases encountered a | ot
of consunmer resistance and either doesn't do it
anynore or does it nuch less than they were doing in

the past. So, | just want put that on the record.
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MR. TEPP. And as M. Carson suggested,
we're certainly going to follow up on that as well
because that's an inportant question. But, | want to
j uxt apose that benefit with the concerns that have
been rai sed and nost articulately | think recently by
M. Krepick about the dangers of having in the clear
copi es of audi ovisual works on DVDs and |'m assum ng
in reaching this question, |'m assumng that it is
necessary to circumvent CSS in order to deal with the
UCP issue that prevents fast forwarding.

We're going to -- nore on that as well.
The inpression | got from M. Turnbull in the
Washi ngt on hearing speaking for the DVDCCA was t hat
pretty much all the functionality issues coating, fast
forwardi ng, etcetera were encrypted within the CSS
unbrella and that the only way to deal with them was
to first decrypt under CSS. |'mnot saying that's a
fact. That was ny inpression. W'I| get information
fromyou | ater.

Let's assume for this question that's the
fact. If we have an exenption going forward that
all ows circunvention for the purpose of turning off
the UOP or turning it on whichever is the right phrase
so that the consuner's can fast forward, it sounds to

me |ike then studios are going to have to weigh the
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benefit of the advertising revenue with the danger
t hat peopl e are now going to be able to circunvent the
CSS and having their copies.

If that's the case, given what has been
described, it sounds |like the obvious choice wll be
we're not going to block fast forwardi ng anynore and
so, there won't be the down side and the consuners
will get what they want.

If -- if that's a reasonable scenario,
doesn't that mtigate in favor of an exception and |I'm
I nterested in your coment on it.

MR. METALITZ: Well, that's aninteresting
argument. | think it does -- if you assune that it's
the role in this proceeding for the office to inject
itself into these market decisions and take deci sion
away fromthe marketplace and by granting exenptions
only for the purpose of influencing behavior in the
mar ket pl ace.

I think this kind of underscores why the
solution is so disproportionate to the harmthat -- or
the substantial adverse inpact and this is | think
what raises the concern because, again, if you tel
people it's okay to clip your fingernails and they
start -- they cone in with chain saws the next day,

you have to be concerned about this and if the only

NEAL R. GROSS
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way to clip your fingernails is to use a chain saw,
then you have to worry about all the other -- all the
ot her mayhemthat may -- that may follow fromthat.

| don't think I have anything to add to

t hat .
M5. HINZE: M ght | respond
to --
MR. TEPP. O course.
MS. HINZE: -- that.
MR, TEPP: In a |loud voice please.

M5. HNZE: In a loud voice. As |
think I've said a couple of tines this norning there
are perhaps several ways in which this exenption the
Copyright Ofice and the Library of Congress m ght
consi der granting this exenption. There are severa
ways in which this exenption mght work only one of
whi ch i nvolves "putting content into the clear” which
as | understand the comments that have been nade this
nor ni ng nmeans nmaki ng -- sonehow physical ly changing a
DVD, the physical disk.

The vast mmjority of what we've talked
about this norning is nodifying a DVD player. That
doesn't involve any nodification of any content on a
di sk and the scope of exenption that -- the Copyright

O fice and the Library of Congress could consider in
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order to affect a remedy if you like for consumers in
this situation is a limted exenption circunventing
CSS on a player in order to nodify, i.e., disable the
UCP bl ocki ng response on the DVD pl ayer or | guess the
converse of that, allowng consuners to build their
own player which doesn't respond to UOP bl ocking.
It's not the case that there would be this vast
majority of in the clear works.

| just wanted to make it clear that |
actually don't think that's what's required as a
matter of technol ogy.

Secondly, it's already a capability that
exists. To the extent that there's a concern that |'m

heari ng about CSS decryption being the source of

copyright infringenment. | think it would be fair to
say and -- that that concern already exists and it's
quite separate fromthe ability of consunmers to -- to

make a noni nfringing use of material they' ve lawfully
acqui red which is the subject of the exenption here.

To the concern that thereis an ability to
circunvent CSS and for instance post information “in
the free and clear” to use the words of the other side
of this room that's already going on and it's
| nappropriate to bring that to this discussion about

the exenption. Because as | understand what the

NEAL R. GROSS
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Copyright Ofice'sroleto be inthis process and what
the Library of Congress can do under 1201(a)(1)(D) is
only grant an exenption that will cover noninfringing
uses.

It's not the case that the rest of the
Copyright Law reginme goes away. The full set of
rights and renedies that are avail abl e under Chapter
5 to copyright owners will continue to exist and to
the extent that the harmis already happening, it's
not going to be i npacted by granting this very [imted
exenption that wll only apply as | said to a
nodi fication of a DVD pl ayer.

MR TEPP: Sure.

MR. METALI TZ: Could | just add two
sentences to ny answer? | think the other problem
with that which -- that suggestion is that in all the
di scussions that we've had over the last three years
about what constitutes a particul ar class of works and
how you would define it, it sounds as though this
woul d be and I'moversinplifying here that you could
circunvent CSS in order to go in and disable UOP or
enabl e. | don't know which is the right verb there
and then get out and nmake -- don't do anything el se.

So, it's extrenely dependent on the

behavi or of the user rather than -- and | think it's
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as the Copyright Ofice concluded in 2000, that's very
hard to fit in the concept of the particular class of
wor ks whi ch Congress asked you to identify.

But, again | proceed on -- we're
proceedi ng on some assunptions here about what woul d
be required and the alternative assunption is that
what is involved -- since what is involved here is not
an access control technol ogy, it may not be within the
scope of this proceeding at all

M5. HI NZE: Could | just respond one nore
time?

MR. TEPP: O course.

MS. HI NZE: Just to be clear, nmy conments
just now were an explanation of the way in which an
exenption mght work. | am aware that in the 2000
proceedi ng, the Copyright Ofice and the Librarian
I ssued a very clear statenent about what is required
for a class of works.

In the cooments submtted by EFF and in ny
oral testinmony this norning, | listed a class of
works. | identified a class of works which is based
on a Section 102 cl ass and the cl ass of works which we
have listed clearly fits within the class definition
as identified by the Librarian in its 2000 rule

maki ng.
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The way in which an exenption m ght work
in practice is the point of ny conversation this
nmrning and as to the question about whether
circunventing CSS which is, | understand, what woul d
be required in order to turn off UOP blocking in a
pl ayer. As to whether or not that is, in fact,
circunmventing CSS is a violation of an access contro
measure. | think that issue is clear. | think that
the issue for which the Copyright Ofice has sought
further information is a question about whether it's
necessary to violate CSS in order to turn off UOP
bl ocki ng on a pl ayer.

MR. TEPP. Ckay. Yes.

MR. MARKS: Can | just add one thing? |
think that that's right. There is that question for
further factual information as to whether it's
necessary to circunvent CSS in order to turn off the
UOP function that controls fast forwardi ng and we wi ||
certainly try and investigate that to get an answer.

But, | thought | heard a statenent that
circunvention for CSS was al ready occurring in order
to make fair uses or was necessary to make fair uses
and if | heard that correctly, | just wanted to
di spute that statenent. Because | think part of what

we're trying to say and part of what this inquiry is
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directed towards is whether the prohibition of
circunventing an access control technology is
adversely affecting the ability of users to nake
noninfringing uses and | think what sone of the
testinony Fritz gave and sone of the testinony that
we're trying to give today is to say, in fact,
protecting the integrity of the access control
technol ogy and not permitting a circunvention still
enabl es these fair uses to be nade.

You don't need to circunvent the access
control technology in order to nake a clip of the
novie to use in a docunentary. You don't need to
circunvent it in order to play it for a classroom
You don't need to circumvent it in order to have
conment and criticism

So, | want to be very clear that | do not
accept the premse that circunvention of CSS is
al ready happening as a causal necessity in order to
make fair uses.

M5. HHNZE: |I'd just like to nmake clear
for the record in case there was sone confusi on about
what | said earlier.

| did not actually refer to fair use.
What | pointed out was in response to a comment about

a concern that | was hearing in relation to our
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exenption that sonmehow there was sone causal nexus
bet ween our exenption and copyright infringenment and
that was the context in which | nmade ny previous
st at enent .

MR. TEPP: COkay. Let ne try and nove on
a little bit. We spent sone tine earlier talking
about whether the UOP itself was an access control
There was agreenent that alone it's not. There is
uncertainty or di sagreenent possibly about whet her or
not it's necessary to circunvent CSS in order to
change the UCP

Again, assumng that it is, just for the
sake of argunment, is it the position of the content
owners that because the UOP is not the access control
we can't consider that -- can't consider any adverse
af fects on noninfringing uses by the UOP because it's
not the direct affect of the access control. |In other
words, can we consider indirect adverse affects?

MR, METALITZ: Well, actually, | think the
statutory charge is to consider the inpact of
prohi bition. Section 1201(a)(1) circunmventing access
controls and what's the inpact of that on
noni nfri ngi ng uses?

| f what is preventing peopl e fromski ppi ng

advertising is not an access control neasure, then
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1201(a) (1) doesn't apply and, therefore, there could
be no inpact. If on the other hand the theory is that
sonehow CSS is preventing this indirectly, then I
t hi nk you have to | ook at the -- you have to | ook at
these other questions about how substantial is the
I npact on noninfringing use and what would be the
affect of the allowing the exenption. It says --

MR. TEPP: It doesn't get us in the
bal | par k though.

MR. METALITZ: Yes, it gets you into the

pr oceedi ng.

MR TEPP: Right.

MR, METALI TZ: And then you have to do
t he- -

MR. TEPP: Ckay.

MR, MARKS: | would agree with that --

MR TEPP: Okay.

MR, MARKS: -- analysis.

MR. TEPP: G eat. Let nme cone back to

this side agai n and ask about since we do appear to be
tal ki ng about a noninfringing use, everyone seens to
agree with that and we may depending on the -- the
t echnol ogy be tal king about an indirect result of the
inability to circunmvent an access control. W have to

| ook at the different factors here and one of the
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factors that we've been asked by the content side to
focus onis the fourth, the affect on circunvention on
the market for value of the copyrighted works and
particularly the potential piracy.

On this side, we've heard an objection to
that saying no, no, consuners are not crimnals and
just because you've got sone works in the clear
doesn't nean you're going to have piracy.

| generally agree that people are |aw
abi di ng, but we have to consider things like -- well,
et me ask you this. In light of what we've seen on
pier to pier networks, for exanple, Napster, where
peopl e infringed copyrights because it was there and
because they could. Wat is your response to that as
a nodel for concern on this side as to how in the
clear copies could very well beconme a source of
massi ve infringenent?

M5. HI NZE: Well, first | think maybe
there is sone confusion. As |'ve said, | don't know,
there seens to be a focus here on copies in the “free
and clear” and as | understand what you're saying
there, you're tal ki ng about sonmehow maki ng t he cont ent
inthe free and clear and what | have been di scussing
this norning is a nodification of a DVD pl ayer.

MR, TEPP. Well, you' ve been discussing
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both and it's not at all -- it's not a clear answer as
to whether or not we can issue an exenption --

M5. HI NZE: Right.

MR. TEPP: -- that would mandate one
versus the other.

M. HHNZE: | -- | -- yes.

MR. TEPP: And if we can't then don't --

M5. HI NZE: Right.

MR.  TEPP: -- we have to consider the
potential harmof in the clear copies.

M. HI NZE: | guess ny response was to
point out that it's not necessarily going to involve
inthe -- “free and clear” copies. But |I do take the
poi nt that you're raising here that to t he extent that
the Copyright Ofice is able to shape an exenption
that may not be wthin the scope of what is
perm ssible. That nmay not be within the scope of what
I's perm ssible.

What | would say in response to the
concern about digital piracy is this. W've heard a
lot this norning that CSS and the |egal sanctions of
1201 as applied to the protection of CSSis the reason
why we had a rich digital world, why we have nore DVDs
avai | abl e.

VWhat 1'd say is the history of CSS over

NEAL R. GROSS
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the last four years does not actually show that the
avai lability of CSS and the | egal norns that support
it have actually been the great | egal protection that
t he copyright owners presumably had sought.

VWhat | neanis this. Since 1998 when DVDs
were first rel eased, the content has been produced and
rel eased on CSS protected DVDs. Wthin several nonths
of CSS protected DVDs going into the market pl ace, CSS
was circunmvented by a groups of hobbyists, nost
famously a teenager.

For a nunber of years, the MPAA has made
the point, the Mdtion Picture Association of Amrerica
has nmade t he point that a nunber of rel eases which are
DVD rel eases are avail able in an unencrypted form on
P2P networks and this is notw thstandi ng the fact that
t hey have had CSS protection for the |l ast four years.

What | would say is if as seens to be the
argunent that |I'mhearing that the necessity for | ega
protection of CSS is the fact that this -- is what
would be required in order for content owners to
continue to feel confortable about rel easing work on
DVvD format into the marketplace, CSS has been
spectacul arly wunsuccessful in protecting content.
That's happened irrespective of whether or not an

exenption is granted in this particular proceeding.
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You woul d expect if copyright owners were as concer ned
as they are arguing here about the protection that
they require in order to make their works avail abl e,
t hat t hey woul d have abandoned the CSS format, the CSS
-protected DVD format as their nedium of release
But, in fact, there's a greater nove to rel ease things
purely on DVD or primarily on DVD in ternms of new
rel eases.

So, | don't think it's a conplete
statenent of the notivations of the studios to say
that the need for CSS and the need for |egal
protection for CSS is the full picture here.

| guess that's one comment | would liketo
make probably of a nore general nature.

The second comment |'d like to nake is as

| said, that the exenption here is a Ilimted
exenption. It wll apply to a limted nunber of
people, yes. | don't think that nmeans that it wll
not be a worthwhile exenption, but it wll by

necessity apply to a group of people who can nmake the
nodi fication of the DVD player or do whatever is
necessary to nake content avail able that doesn't have
the advertisenents in it.

I[t'salimted exenption by its nature and

the availability for piracy, if that's the words that
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the other side of the roomwuld like to use, is a
capacity that already exists and -- granting an
exenption to a limted nunber of consuners to allow
them to make a noninfringing use of the work they've
already lawfully acquired, paid noney for, doesn't
seemto ne to be encouraging piracy. There seens to
be a di sconnect between those two argunents.

We're tal king about a class of peopl e who
by definition have lawfully acquired content and are
not in the sane category as peopl e who are downl oadi ng
a novie for free fromthe Internet.

MS. GARLI CK: If 1 could just back up
those comments and just briefly point out in -- we
al ways seem to get back to this threat of
Napsteri zation. That at issue in Napster really was
a comrercial enterprise that was facilitating nass
infringements and as we addressed in our testinony
earlier, the nature of -- as Gaen just highlighted,
the nature of any exenption is going to be quite
personal and limted and not commercial and so, in
that respect, we would say that that favor weighs in
-- that factor weighs in favor of the exenptions
pr oposed.

And al so gi ven t he wi despread avail ability

anong many of the DCSS, we've al ready heard testinony
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about how fabul ous the DVD industry currently is and
so, that fact would suggest that the availability of
a certain nentioned technology has not actually
i npai red on the business nodel of the industry.

MR. TEPP: | can see this side wants to
respond agai n.

MR. MARKS: I would like to respond to
this 1issue about the hack and not the -- the
avai lability of the hack has not, you know, stym ed
the birth of the DVD market and, therefore, | think a
conclusion that is inplied is that circunvention
shouldn't be a problem and should be permssible
because t he exi stence of the hack of CSS, DCSS has not
i npeded the growth of the DVD market and what | --
where | think there's a nmaj or di sconnect there is that
we agree CSS was hacked. Any content protection
t echnol ogy, access control technol ogy or copy control
technol ogy runs the risk of being hacked and al nost
surely any of themw |l be. That's the raison d etre
of the DMCA in the first place because technol ogi cal
nmeasures in and of thenselves are not bull et proof.

What you need to achieve the correct
bal ance is the technol ogical neasure and the |egal
nmechani sm and | egal protections that go with it.

CSS was hacked. The program DCSS was
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posted on the Internet. Did the content owners sit by
and say oh well, no problen? O course not. W
brought a | awsuit against to establish under the DMCA
that DCSS was an illegal circunvention device.

Wiy is that inportant? W think it's
I nportant because people -- we thing the ordinary
consuners wll think twce about downloading and
obtai ning a product or device that has been found to
be illegal by the court -- to engage in activity using
that device that is found to be illegal by the court.
That's very, very inportant in establishing these
|l egal nornms and principles in terns of whether the
ci rcunvention device and activity is perm ssible or
not .

So, we believe that, in fact, the fact
that DCSS has been found by a court to be an illega
devi ce actual |y di ssuades many ordi nary consuners and
citizens from obtaining or using it. That's first
of f.

Second of all, it's inportant to note that
DCSS has not had an inpact on the DVD player market.
DCSS can't be downloaded into DVD players and,
therefore, that has no influence at all in how DVD - -
i censed CSS DVD pl ayers function. They still decrypt

properly and they still protect the works the way

NEAL R. GROSS
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they' re suppose to do in accordance with the |icense.

Simlarly, even though the DCSS hack can

be downloaded to affect the use in the conputer

environnent, all the conputer ROMs that cone onto the

mar ket , the DVD conputer ROVs that are |icensed by t he

DVD Copy Control Association to do CSS decryption

continue to function in the way they are supposed to

do under the license. |It's only when a hack has been
downl oaded that the encryption is defeated.

So, in fact, the existence of CSS
technol ogy, the existence of the | egal protections of
t he CSS technol ogy, have, in fact, continued to offer
a strong degree of protection to the copyrighted works
on DVDs thensel ves. One of the best denonstrations of
that is if it were conpletely useless, then the
st udi os woul d not continue to encrypt their works with
CSS and, in fact, all the studios have, in fact,

continued to encrypt their novies on DVDs using CSS.

And finally, | just wanted to respond to
t he point about well, if, you know -- if it wasn't a
problemwi th this hack or if the -- I"'msorry, if the

hack was really so problematic and the defeat of the
technol ogy was so problenmatic, wouldn't the studios
have stopped distributing their novies on DVD or

frankly perhaps a nore |likely scenario, wouldn't we
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have changed the encryption nethod. WlIl, you know,
believe it or not the studios actually have a concern
for their custoners out there and we woul d recogni ze
that if we were to start encrypting our DVDs disks
with a new encryption system and abandon CSS, those
di sks would not be playable on the 40 mllion DVD
pl ayers that have been sold into consunmer househol ds.
We think that would not be a particularly consuner
friendly proposition and rather thantelling consuners
go out now and throw away the DvVD player that you
bought a year ago, a nonth ago, a week ago and go buy
sonething else, we think it's a nuch nore user
friendly and consuner friendly propositionto say, you
know, that this circunvention is illegal, the
circunvention device is illegal, and it shoul d be kept
away fromthe market as much as possible.

M5. PETERS: Thank you. Even though there
are additional questions, | think that it is necessary
and proper that we take a short break. People here
are all, you know, stuck here. So, we need to take a
refreshnent or whatever break.

Wiy don't we resune at five of 11:00.
Take ten mnutes and then we'll finish this panel and
start the next.

(Wher eupon, at 11:43 a.m off the record
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until 11:56 a.m)

MS. PETERS: W're going to resune and
Steve has sone additional questions, at |east one
addi ti onal questions, but we're going to go to Rob and
t hen back to Steve. So, Rob.

MR KASUNIC. So, | -- one question for
M. Krepick who | understand has to | eave soon. So --

M5. PETERS: Well, he has a phone call

MR KASUNI C:  Ckay.

MR KREPI CK: At 12: 30.

MR. KASUNIC. In sonme of your responses
you mentioned don't blane technol ogy and about the
pai nful |earning experience with the Intuit situation
and nmy question whether -- you al so said that one hack
has -- can have nultiple affects and I wonder isn't
that sonmething that is a result of the design of the
t echnol ogy?

Is it necessary for instance, the way this
may work with CSS in the code, the UOP code, that if
It's nested within CSS, then that creates the problem
that we nmay be facing. Isn't there other ways to
design this technology so that we have basically
di stinctions between copy protection neasures that
control use and copy protection neasures that control

access to the work so that you could circunvent one
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wi t hout circunventing the other?

MR KREPI CK: vell, like there -- |
suppose there are a |l ot of design paraneters that you
coul d use. Are you talking specifically about the UCP
and the CSS or just sort of in general the way we --

MR, KASUNIC. Well, | guess in both. You
said don't blame the technology. Well, why not?

MR KREPICK: Well, | think in terns of
the technology, first of all, | think everybody
recogni zes that it's a very difficult challenge to
even conme up with technol ogy that can protect digital
content. | think everybody realizes that no matter
what you come up with that any kind of encryption
schenme can be hacked whether it's a sinple, you know,
two bit kind of solution. |In fact, the sinpler the
solution, obviously the easier it is to hack and I
woul d contend that the sinpler the solution the nore
protection that you need under the copyright law if
you believe that it's inportant to have these kind of
technol ogies to help protect content in this digital
wor | d.

And | think the whole point is that, you
know, every little kind of nick of the blade fromthe
st andpoi nt of gai ning access to content no matter how

limted the exenption mght be, every little nick
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potentially can put out w despread damage because al
it takes is one copy in the clear to be able to
proliferate that on a pier to pier network and so, you
know, | think we are in an era where the consequences
of having, you know, these access control nechanisns
or these copy protection nmechanisns, the consequence
of havi ng exenptions given, having thembroken is huge
conpared to what it m ght have been ten years ago and
that's just because you're getting content in the
cl ear.

VWat | was trying to say before about
don't blanme the technol ogy, we are trying to conme up
with as flexible solutions as possible which wll
all ow, you know, we don't like to use the termfair
use because we're technol ogy guys. W' re not | awyers.
| don't know all the subtleties of fair use.

But, | do know that consuners, you know,
believe that they have certain entitlenents. They
| ook for certain features and so, we try to cone up
with satisfying as many features as possible and
agai n, space shifting, tine shifting, whatever w thout
even getting into a definition of whether it's fair
use or not.

So, in the process of comng up with that,

you have to design a system that is relatively
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flexible. Usual |y when you design a system that's
relatively flexible, it means there's probably a | ot
of holes that can get into it for people who

-- if they have nefarious, you know, neans or intent
that they're going to be able to basically break
what ever systemyou cone up with. So, at the end of
t he day, every one of these systens can be broken and
that's where the danger is and that's where | think we
need not only -- so, | keep arguing for stronger
copyright |Iaws because | think it's the only way that
you're going to really ultimately, you know, kind of
save the content owners.

Because at some point -- just |ook at the
musi ¢ i ndustry. | nean you can conpare. Fortunately,
video is higher band width. You know, it's much nore
difficult to kind of transport video. The nusic
Industry is getting kill ed today because it's | ow band
width. It's easy to transfer files. You know, their
revenues have declined while fortunately the DVD
revenues have increased dramatically and part of the
reason is the size of these files, but part of the
reason | believe is also the technology that's been
used.

I"'mnot sure if that answered --

MR. KASUNIC. Well, partly but not fully.
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| guess there are certain -- | understand that there's
probl enms out there and we understand that there's a
need for protection for copyright owners to put works
out digitally, but we also have congressiona
di stinctions for sone things that copyri ght owners can
do under the DMCA and sone things that are suppose to
be left in a separate category under the -- this way
there are no prohibitions on the active circunvention
under 1202 or 1201(b). There's no prohibition on the
conduct there.

That would be the situation that | think
Ms. Gross was talking about where it's not up to
t echnol ogy conpani es to decide what is or what isn't
a fair use, but for consumers to have the ability to
make their own fair use determnation and if they're
right, they're noninfringing. If they're wong,
they're infringing and that's the way the
congressi onal distinction was nade.

So, why not have the technology follow
Congress' distinction and the access controls in one
pl ace and not have them envel op the copy protection
measures in a way that really prevents this act from
operating the way it was suppose it?

MR. KREPI CK: | guess | can't speak to

kind of the way it was suppose to operate. | think we
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believe that we're trying to provide all of the tools
possible to the content owners to allow them in
essence to control the content, but at the sane tine
to provide sone flexibility to the consuners for so-
cal | ed enabl enent of features.

You know, it is a matter of security. |
mean if you can intertw ne sone of these features,
certainly that nmakes it nore difficult to be able to
hack them So, there's a reason why, you know, when
sone of these features get put together they get
i tbedded and intertwi ned because that does nake it
nore difficult to hack them

MR. KASUNIC. Maybe | could put this to
M. Metalitz and M. Marks.

Interms of that issue, isit -- certainly
the nore they're intertwined the nore difficult it is.
In fact, it's not just difficult but it's inpossible
because they' re prohibited under 1201(a), but there's
nothing that would prevent for copy controls from
maki ng them as sophisticated as possible. So, it's
extrenely difficult for any consuner to ever be able
to circunvent it, but it's another question to put a
wr apper around it of an access control so that you can
never circunvent it wthout also circunmventing the

access control which is sonething that we're faced
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wi th here of having to determ ne whet her there should
be an exenption in order to be able to acconplish
t hat .

MR, METALITZ: |I'm not sure what you're
asking. |Is the question whether there should be sone
obligation to design the technology in a way that
confornms nore clearly to the different statutory
categories and that if that obligation is not net,
then that's a factor weighing in favor of allow ng
ci rcunventi on?

MR. KASUNIC. That sounds fair.

MR, METALITZ: | think Congress addressed
this to a limted extent in this discussion in the
| egi sl ative history about the i nportance of not havi ng
a congressional definition of which particular type of
technol ogy was used. In other words, there were
proposal s that went before Congress that said well,
this only applies to -- the only access control we're
going to protect is encryption and Congress rejected
t hat approach and said no, anything that -- and took
a functional approach and said anything that does
control access to a work is subject to 1201(a).
Anyt hing that controls or that inhibits the exercise
of an exclusive right of the copyright owner cones

under 1201(b) and Congress was not going to get in the
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busi ness of dictating which technol ogi cal approach
shoul d be appli ed.

MR KASUNIC: But isn't it commopn sense
that if they made that distinction, they were nmaking
a distinction that you should be able to do one but
not the other. So if you put one inside the other and
you can't do the other, the copy control neasures, the
act doesn't make sense any nore.

MR,  METALI TZ: Are you talking about
particularly in the context of CSS or just in --

MR. KASUNI C. Maybe. | don't know. We're
still trying to figure out how CSS works in order to
determne that. |If the UOP code or, as we'll get to
| ater, region coding are you can not circument them
wi t hout circunventing CSS, then yes, CSS would apply.
But it applies to probably hundreds of other ways
t hi ngs coul d be done or are being done and that we're,
|"msure, going to be faced with nore and nore.

MR, METALITZ: |I'mnot sure | understand
ei ther of those exanpl es because we know UOP st andi ng
al one is not an access control and we knowit's not a
copy control. We know that region coding -- the
Copyright Ofice found that regi on coding i s an access
control. Now, there is a question of howclosely it's

integrated with CSS and, therefore, what woul d be the
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i npact of allow ng circunvention of region coding?
Wul d it have an i npact on CSS? And | assune the sane
question coul d ari se about UOP, even though that's not
an access control. But that's a separate question
fromthis i ssue of access control versus copy control.

MR. KASUNIC. Then let's turn it into a
hypot het i cal where we have a copy control,
unquesti onabl e copy control within an access control.
Is that legitimate? Should it be legitimte? Should
we able to exenmpt if we can not acconplish
ci rcunvention of that copy control ?

MR. METALI TZ: No, because agai n, Congress
provided <certain circunstances in which it was
perm ssible to circunmvent access controls, even sone
circunmstances in which it's permssible to nake
avai l abl e tool s for circunmventi ng access controls. 1In
t he hypot hetical situation you' re tal ki ng about, when
that occurs, once you arrive at that point, you're
able to circunvent the copy control. | don't see how
it renders the statute a nullity or makes it not nake
sense because neither 1201(a) nor 1201(b) is an
absolute. 1201(b) has no conduct, no circunvention,
prohibition -- well, what's wong with the active
ci rcunvention, as you pointed out, the 1201(a) has it

Wi th exceptions and when the exceptions apply, then
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you get to the -- in your hypothetical situation, when
the exceptions apply, then you get to 1201(b) and you
can do your copy control circunvention. So again, |'m
treating this as a hypothetical because | think in the
instances we're tal king about here, UOP and region
coding, there's no question there's no copy control
really involved in -- but we'll be comng back to
t hat .

MR. MARKS: This cane up four years ago
and was the subject of an exchange between M. Carson
and nyself, and | was trying to explain how CSS wor ked
and | frankly don't think at that tinme and even as |
reviewed ny transcript last night fromthe hearing I
was necessarily that successful and hopefully was nore
successful in subsequent speeches and presentations.
But it's not hypothetical with the CSS system There
Is a real exanple here, and so | want to address it
head on, which is that under the CSS system under the
CSS licensed, there is a requirement for a
manufacturer for a CSS |licensed DVD player or CSS
license DVD ROM drive that goes into a conputer, that
when the CSS encrypted content is decrypted and it is
sent out an analog output, that if the trigger bits
from for Macrovision have been placed into the DVD

di sk, the CSS encrypted disk, that the player nust

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

143

turn on the Macrovision and, if you will, Macrovize
the signal as it goes out the anal og output.

Macrovision, inmy view, is clearly a copy
control technol ogy. It is not an access control
technology, in ny view |f asked the question, and |
will just save you the time of asking me the question,
isit aviolation of 1201(a) if sonmebody circunvents
the Macrovision itself on the anal og output to get an
analog signal in the clear free of Mcrovision, ny
answer would be it is not a violation of 1201(a). |
hope that hel ps.

MR. KASUNIC. The only other question I
have for right nowis in ternms of CSS, one thing that
came to mind in M. Carson's queries was is CSS a
conmput er progranf

MR, MARKS: You stunped us.

MR, KASUNI C Al right. Ckay. Let's
assune it's -- it looks to nme |like when |I | ook at the
definition that it may very well fit that definition
If that's true, then why mght not for the Linux
situation 1201(f) not be applicable in ternms of making
one conputer program interoperable wth another
conput er program creating a created conputer program
that would allow interoperability with --

MR, METALITZ: That cane up in the DCSS
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case and the court held that it was not because you're
not trying to get a conputer programto interoperate
wi t h anot her conputer program You were trying to get
an audi ovisual program to interoperate. At | east
that's ny recol |l ection of Judge Kapl an's decision. So
for DCSS, that's been addressed in the courts. I
don't know whether Judge Kaplan considers CSS a
conmput er program or not. I'd have to go back and
| ook.

MR. KASUNIC. Yes, I'mnot sure. | think
that's the part that they didn't consider. They were
consi dering t he audi ovi sual work i nteroperability, and
this has cone up in our static control LEXMARK i ssues,
and it's an interesting question to ponder. That's
all.

MS. PETERS: Gkay. Thank you.

MR, TEPP: | think this should be the | ast
question and we can all take a break.

M5. PETERS: No. W're just going to
swi tch panels.

MR. TEPP: Sorry. Anyway, to the IP
Justice folks, earlier M. Mtalitz said that we
should not assune that platform shifting is not
infringing. If it's infringing, then | think we all

recogni ze that you're not in the ball park with an
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exenption that we can reconmend to the librarian, so
| wanted to give you all a chance to respond to that
statenent and nake the case, if you believe it is,
that it's non-fringing.

M5. GRCSS: Sur e. Vel |, reverse
engi neering for purposes of interoperability has been
an exception, fair use exception under copyright for
a while. The D anond Ri o case made cl ear that format
shifting, space shifting as the court called it, was
exactly the type of fair use, personal, non-commerci al
use that fair use is supposed to protect. Providing
people to have the ability to watch their property,
their CDs or DVDs, on the equi pnent that they own is
a non-infringing use. They've paid for the right to
view that novie. They never signed any agreenent or
any restrictions that said they can't do it in this
way or the other way.

So absent any copyright |aw principle or
other legal principle that would prohibit them from
doi ng those activities, it seens toneit's very clear
that it's their property and they're not otherw se
infringing the law. They' ve absolutely got the right
to space shift, format shift, tinme shift, as courts
have traditionally held.

VR. TEPP: The Register -- you cited
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Di anond Rio earlier and the Regi ster pointed out that
case was under the Federal Hone Recordi ng Act.

VM5. PETERS: It's under the Dianobnd R o

case but with regard to sound recordings, there is no
liability when you' re using a sound recordi ng pl ayer.
But when you're using a conputer, it's outside of
Chapt er 10.

M5. GROSS: | think we can | ook at the
Bet amax case where sonebody had to tinme shift their
novie to watch it at a later tine. It's the sane
concept as format shift, space shift, particularly in
today's world where there are so many different kinds
of technol ogies that are being created. People have
the need, nore need now than ever to be able to
achi eve interoperability between the systens and t hey
will need to be able to space shift, to format shift,
inorder to do that. 1It's not an infringing use. |If
you, in fact, nmake a copy for that fair use space
shifting format shifting purpose, the courts have been
clear in saying that's | awful.

MR. TEPP: Ckay. So you're suggesting
that the Sony decision should be extended to fornat
shifting as well as --

M5. CGROSS: That's what the 9th Gircuit

Court of Appeals tell us.
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MR. TEPP. kay. |Is there a response to
t hat ?

MR.  METALI TZ: Well, the principle of
copyright law that Ms. G-oss is searching for is the
excl usive right to reproduction, which would apply in
many of these cases. |'m not saying necessarily in
every case but many instances of format shifting and
platform shifting involve nmaking a conplete copy of
the work and so you have to |ook at whether any
exception applied, any non-liability exclusion such as
in the AHRA applied in |imted circunstances. W've
cited the MP3 case in our subm ssion. Basical |y,
these are non-transformative uses if they' re exact
copi es and often they would not be within fair use.

So |I'm not suggesting that in every case
an infringenent is involved. | don't think we can
i ndul ge in the presunption that space shifting, format
shifting, platform shifting are inherent in non-
I nfringing uses.

M5. GARLI CK: If | could just nmake one
comment in relation to the MP3.com case. That was,
again, we're talking about a conmercial enterprise
that was providing a space shifting service to a
mul titude of people and that's not what we're tal king

about here. W're tal king about i ndividual instances
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of a legitimate purchaser of a DVD who may want to
view that DVD on a variety of different devices that
they own, and that's in no way conparable to the
MP3. com case.

MR,  METALI TZ: It's quite conparable.
It's not exactly the sane but, in that case, MP3.conls
argunent was that the patron, their customer, had
bought a copy of the CD already and they were just
providing a | ocker service for themso they can space
shift and get at it fromdifferent places. So it's
not - -

M5. GROSS: But the court said had they
done that thenselves, they would have been wthin
their rights. It was because of this comerci al
service that's the third party doing it that reached
around the legality.

M5. GARLI CK:  Yes.

MR. METALITZ: | think the court concl uded
that that's a fair use.

M5. GARLI CK:  No one has concl uded but no
one has excluded it either and, in that instance, it
was the comerciality of the service which precluded
a fair use finding.

MR, TEPP. So it looks |like we've got to

do sone nore analysis. Thank you
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M5. PETERS: Anyone el se?

kay. | want to thank this panel very
much. It will give us a lot to chew on, and | cal
t he next panel. Wat we're planning to do is just get
the testinmony from the next panel, then break for
lunch and then come back and do the questions
afterwards. So thank you very nmuch, M. Krepick.

The second panel is going to be | ooking at
ancillary and sole source material and public domain
mat eri al, and those who are testifying is, once again,
EFF with Gwen Hi nze and Ren Buchol z. They' ve been
joined with Ernest MIler for the Informati on Society
Project at the Yale Law School. They will be foll owed
by Kat hy Garnezy of the Directors Guild of America and
then M. Marks from AOL Tinme Warner. Finally, M.
Metalitz who is representing alarge nunber of content
providers. So let's start with EFF. You're getting
your wor kout today. Just renenber to keep your voice
up.

M5.  HI NZE: Thank you again for the
opportunity to testify at today's hearings. EFF has
sought a narrow exenption for audiovisual works and
novies that are in the public domain in the United
States and that are released solely on DVD format

where access to the content is prevented by content

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

150

scranble system and possibly other technol ogical
protection nmeasures.

First, " d like to addr ess t he
applicability of Section 1201 to these works. EFF
believes that Section 1201(a)(1l) does not apply to
public domain works because they are not titles
protected under Title XVII. However, there is |ega
uncertainty about this, particularly as to the
application of Section 1201 to conpilation DVDs
cont ai ni ng public domain  works bundled wth
copyri ghted works.

Ther ef or e, to the extent that the
Copyright Register and the Librarian of Congress
consi der public donai n works rel eased on CSS- prot ect ed
DVDs to be within Section 1201's scope, we have
requested an exenption for this class of works. The
creation of a healthy and rich public domain for the
benefit of all society is one of the core principles
under | yi ng copyright | aw, as recogni zed by t he Suprene
Court in Twentieth Century Musi c Corporation v. A eken
and nunerous other cases. The public domain is an
| nportant source of ideas, information and cultura
exchange.

Wth the transition to DVDs and away from

VHS t apes as t he predom nant nedi umfor rel easing and
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viewing novies in the United States, public domain
novi es are now beginning to be rel eased only on DVD
format. As public domain works, the material is not
subject to copyright |law and consuners' wuse is, by
definition, non-infringing. However, consuners' use
of these works is inhibited where the public domain
material is released on a DVDw th CSS protection. An
exenption is therefore required to all ow consuners to
exercise the full range of rights in this class of
public domai n mat eri al and preserve t he
constitutionally mandat ed copyright bal ance.

Qpponents of this exenption have nade
three main argunments. First, they have argued that
EFF is mistaken in arguing that public domain works
rel eased on DVDs subject to CSS protection will becone
| ess available to the public. The joint comenters
argued that the copyright owners wll have no
incentive to re-rel ease public domain material on DVD
in the absence of a legal reginme that prohibits
circunvention of technological nmeasures governing
access to these works.

I n support of their argunent, they quote
from a section of the Register and Librarian's 2000
final rule discussing the availability of copyrighted

content for alternative mnority operating systens
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such as Linux. This argunent is irrelevant to the
question of whether copyright owners should be
entitled to use technol ogi cal neasures and the | egal
norns of Section 1201 to preclude access to public
domai n  wor ks. An inportant, indeed fundanental,
di stinction exists between the case in issue and the
gquoted comments on playability on alternative play
back systens. Copyright owners do not have copyri ght
rights in public domain works. The joint comments’
claimto user a facilitation proceeds on the m staken
reliance on copyrights that DVD publishers do not
contr ol

| f studi os choose to rel ease or re-rel ease
a public domain notion picture on a DVD, they nmay do
so in order to obtain revenue from the sale of the
physi cal DVD, but they do not thereby obtain copyright
in the public domain notion picture. To argue that a
maj or studio requires technol ogical protection
measures backed by legal norns to give them an
incentive to release works in which they do not hold
a copyright is either factually false or el se anobunts
to an i nappropriate attenpt to assert private rights
over a public asset. It's factually false since
notion picture studios are and will continue to re-

rel ease these works in order to obtain revenue, as
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t hey have done on VHS for many years, even though it's
a public domain work and they don't hold a copyright
init. Studios will continue to rel ease public domain
wor ks, as | said, as they have done for many years on
VHS format and, in the sane way, book publishers have
successfully continued to publish the works of
Shakespear e, even though they don't hol d t he copyri ght
in those works.

Granting an exenpti on to conmi t
circunvention by consuners who have al ready purchased
a public domain DVD has no inpact at all on a
copyright owner's profit from the DVD and does not
i npact any copyright they own. The exi stence of | egal
sanctions for circunventing technol ogi cal neasures,
controlling access to works that they don't own
copyright in, can not have any bearing on a studio's
decision to re-release a public domain novie on DVD

The situation is no different where
copyright owners have a thin copyright. For instance,
where they choose to rel ease a conpilation DVDwith a
publ i ¢ domai n wor k bundl ed wi th works i n which they do
hol d a copyright. |In either case, the copyright owner
woul d obtain, at best, a thin copyright in the non-
public domain elenments but does not thereby obtain

copyright in an uncopyrightable public domain work.

NEAL R. GROSS
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As recogni zed by nunmerous cases i ncl udi ng
the Suprene Court's decisions in Harper and Row v.
Nation Enterprises, Feist Publications v. Rural
Tel ephone Service and the 9th Circuit's decision in
Sega v. Accol ade, the public continues to retain the
right to access the uncopyrightable parts of that
conpi | ati on. An exenption is required to allow
consuners to exercise their right of access and to
prevent copyright owners from using technol ogical
protection neasures as a boot strap to extend their
thin copyrights over public domai n works.

Second, our opponents claim that this
exenption confuses access and copy controls. Thi s
claim was based on two ni sunderstandi ngs. First,
about the nerged nature of CSS as both an access and
copy control, as recognized by Judge Kaplan in the
Corl ey case, and as recogni zed by the Regi ster and t he
Li brarian of Congress in the 2000 final rule.

Second, a msunderstanding about the
applicability of Section 1201 to public domai n works.
Even if Section 1201 applies to a DVD conpil ation
whi ch includes public domain and copyrighted parts,
t he request ed exenptionw || permt circunmvention only
for the purpose of accessi ng and copyi ng public domain

works within the conpilation. Since public domain
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wor ks are not copyrighted or subject to copyright |aw,
there is no prohibition in copyright | aw on copying a
public domain work once access has been granted
through a permtted circunvention of the CSS neasure
whi ch controls access to that work.

Third, our opponents have argued that we
have not nmet the burden of proof on proponents of
establishing a substantial adverse inpact on
consuners. 1'd like to make two comments in response
tothisclaim First, as | noted in a previ ous panel,
If interpreted as the joint comenters have suggest ed,
the standard of proof would raise serious questions
about the equity of this rul emaking process. It is
sinmply not feasible for consumers to provide an
authoritative listing of every public domain notion
pi cture avail able only on DVD

As a result of considerable effort by EFF
and a team of researchers including review ng and
cross- checki ng several sources, several databases and
including a review of records held by the Library of
Congress, EFF was able to identify and provide
evi dence of nine public domain notion pictures that
are currently avail abl e as sol o works only on DVD and
not on VHS fornmat. The joint commenters have not

di sputed that claim They have instead argued that
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this is an insignificant nunber of titles and that
there are alternative sources available for these
novies in existing VHS conpil ations, so an exenption
shoul dn' t be granted.

The fact that nine titles have been
rel eased as i ndividual works solely on DVDis evidence
of current actual harm to the public interest.
Whet her or not sonme of themmay exist in a conpilation
in an unprotected format does not detract from the
fact that, while the evidence before the Copyright
Regi ster in the 2001 rul emaki ng was that there was no
evi dence of works being rel eased sol ely on DVD f or mat,
that is not the case before the current proceeding.
Publ i c donmain works are now being re-rel eased solely
on CSS protected DVDs. Since these works are in the
public domain, the public is harned by the fact that
consuners are currently precluded from accessing or
using them by virtue of technol ogical neans. That
harm occurs irrespective of whether there's an
alternative unprotected source. Public domain works
are uni que. They're not fungi bl e. Precl uding the
public's access to one version of one of them harns
the public interest and upsets the careful copyright
bal ance. And this is true, even if the work m ght

exi st in another fornat.
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In the next three years, this trend is
only likely to increase as DVDs overtake VHS as the
nost comon format for honme viewng and as the
exi sting stock of VHS tape deteriorates. M coll eague
Ren is displaying a graph show ng the conparative
sales of DVDs versus VHS tapes over the last three
years. DVD sal es overtook VHS tape sales in 2002.
The pie chart that Ren is currently showing is DVD
rentals versus VHS rentals for the last three years,
and DVD rentals overtook VHS rentals in March of this
year.

As DVD pl ayers continue to penetrate the
mar ket and DVDs repl ace VHS t apes over the next three
years, public domain novies wll increasingly be
rel eased or re-released only on CSS protected DVD
format. This is already occurring. Ren is currently
showing a slide which quotes a Warner Hone Video
executive announcing this year that Warner decided in
January to phase out releases on VHS because, and |
guote, "For us, VHS is dead."

Finally, I wsh to enphasize that the
exenption we have requested is narrow and does not
permt w despread copyright violation. |f a consuner
went beyond the scope of the exenption and sought to

reproduce or otherwi se infringe the copyrighted part
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of the DVD conpilation, the copyright owner could
bring an action for infringenent and woul d conti nue to
have the full range of copyright infringenent renedies
currently available under Chapter 5 of Title XV
Thank you.

M5. PETERS: Thank you. M. Mller.

MR. MLLER  Thank you for giving ne the
opportunity to discuss this exenption. The exenption
we' ve asked for is the ancillary audiovisual works
di stributed on DVDs using the content scranbling
system of access control. I"'m going to extend our
initial conmments and respond to the reply comments in
three nmain argunents.

One is to enphasize the distinction
bet ween access and copy controls and why this, in the
case of CSS, supports an exenption. Secondly, to
focus on the limted scope of this rul emaki ng process
and why the reply coments by those opposing this
exenption are non-responsive to the scope of this
rul emaki ng and |ie outside and shoul d be di sregarded.
And finally, to look at the balance of harms, the
harms to the copyright industry providing this
exenption which are negligible and the severe harns
that inplicate core First Anmendnent values to

consuners w thout this exenption
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First on the question of access versus
copy control. This is a critical distinction and the
copyright industry has done very nmuch to try to nuddy
the waters of this, not only in the reply comments but
also in the testinony you ve heard here today.
They' ve had sone success in confusing the courts in
the 2nd Crcuit, and |'ve discussed this in depth in
our initial coments. There was no direct rebutta
fromany of the reply comments. Furthernore, | gave
anot her option to the Copyright and Librarian of
Congress that they could determne that CSS is not an
access control device but nerely a copy control device
and does not, therefore, have to be deci ded because
any use woul d not be a violation of 1201(b) and woul d
not be a violation of 1201(a) sinceit's not a 1201(a)
device. Again, there was no rebuttal to this in the
reply comments and this was an argunment that was not
brought up in the 2nd Crcuit and one that the
Li brarian of Congress could clearly rely upon to make
a separate determ nation

What is this distinction between 1201(a)
and 1201(b)? 1201(a) applies to access control
devi ces and you are not permtted to traffic in these
devi ces, circunvention devices, nor are you permtted

to use it for whatever purpose with slight exceptions
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for schools and libraries inparticular circunstances.
1201(b) is nmerely copy control devices in which you're
not allowed to traffic but you are all owed to use for
non-infringi ng purposes. If youuse it for infringing
purposes, you are guilty of copyright infringenent
which is a separate violation of the 17 USC.

What this means is that the intent of
Congress is that there is a clear distinction between
these two types of devices. They nean to prohibit
i1licit access and trafficking in circunvention
devices but not to inhibit fair use. In fact, they
clearly state that the DMCA is not to change the
bal ance of fair use at all. Let ne give you an
exanpl e of what Congress was thinking about. The
anal ogy that's often used by the copyright industry is
t hat of breaking into a book store. An access control
devi ce keeps you from breaking into a book store and
then stealing the book.

This is not what is happening in the case
of CSS. It's nore analogous to the fact that you go
into the book store, buy a book, the book has shrink
wap on it. You take it home, rip off the shrink
wap. Now, to sone extent, the shrink wap is acting
i ke an access control device. CCbviously, you can't

access the book w thout tearing off the shrink wap.
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But it's not getting towards the intent of Congress,
which is to permt the illicit access in the first
pl ace. Wen you legitimtely purchase a DVD, you have
gained legitimate access in giving good credit and
faith to the copyright owner

Anot her exanple would be a database.
Congress did not want people to begin to decrypt
dat abases and access them online w thout paying for
them and that is precisely what they are attenpting
to do. If you interpret the DMCA in this way, that
CSS is not an access control device, the fact that
It's an encryption nmeasure is a necessary but not
determ nant el enment of a 1201(a) device, and CSS does
not neet that standard. But even if it doesn't, even
if it is an access control device, the governnment
recogni zed and put forward this idea that they woul d
see a separation between the two. The gover nnent
recogni zed, the Congress recognized, that there may
sonetimes be a conbination, that access control and
copy control devices may sonetines be nerged but they
t hought, according to legislative history, that this
woul d be a rare case. |If you holdthat CSSis in fact
a copy control and access control device, then you are
now maki ng what Congress thinks the rare case to be,

the pair -- case since CSS on DVDs is probably the

NEAL R. GROSS
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nost wi despread consuner digital protection device.

This is the decision that the court nade
inthe 2nd Crcuit that was nade by the judge. It is
both a 1201(b) device and a 1201(a) devi ce, which was
what was upheld by the 2nd Crcuit. Wat this nmeans
is that if | try to make a non-infringing copy froma
DVD directly copying the bits on the disk, I ammaking
a violation. Maybe I'mdoing a five second clip for
criticism or comentary. That would not Dbe
infringement. It is a violation. Not only is it a
violation, but it could possibly have crimna
sanctions and heavy civil fines. This was not the
i ntention of Congress. Congress did not intend people
who are using non-infringing uses to be sent to jail
or to suffer large civil liability.

The nuddying of the water goes further
than just the courts but tothis very testinony and to
the reply comments that they provided. The copyright
i ndustry wants it both ways. They want to say that
CSS is a copy protection device here and that we're
not harmng the copy protection. You don't need an
exenption. But they're calling it an access control
device in courts. In fact, inthe reply coments from
the joint reply comments, they admt that when the

Bl ogcritics are discussing sone of these ancillary
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wor ks on t he DVDs, they have access to a works. Well,
they don't have access as far as the courts are
concer ned. The court said this doesn't count as
access because if they had | awful access, then there
woul dn't be any need for circunvention.

They also claimthat the activities that
we're asking for in this exenption fall under Section
1201(b) of the Act. | concur. However, they also
fall wunder 1201(a). That follows that if CSS is a
1201(a) device, then use of it is not only a 1201(b)
violation but also a 1201(a) violation. They're
trying to nuddy the waters and have it both ways.

Now, to the extent that the joint reply
coments recognize that there is a right of access,
the Blogcritics al ready have access and they seemto
inply that it's legitimate access, then there's al so
no harmto themin giving an exenption, which is going
to be ny second point which is going toward the
limted scope of the exenption that we're asking for.

Thi s rul emaki ng has a very Iimted scope.
The reply comments are extrenely vigilant with regard
to requests for exenption argunents that |ie outside
the scope of this rulemaking. Wre | to nake such an
argunment, they would junp on it in a heart beat and

say, outside the scope, can't consider it. But they
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are not so vigilant wth regard to their own
argunment s. | have discussed this in detail in our
initial cooments and these were not directly rebutted
in any of the replay coments.

In the limted scope of this rul emaking,
the Library of Congress is not to consider adverse
impacts to consuners that flow from sources outside
the prohibition in 1201(a)(1l). These are not to be
considered. Simlarly, it seens to ne and | ogi cal and
within a wde reading of the statute that adverse
i npacts on copyright industry that flow fromfactors
outside the explicit exenption are also not to be
consi der ed. So when the DVD CCA in their reply
comments tells us that the creation and possessi on of
copy control devices or circunvention devices harmthe
copyright industry, this is not to be consi dered.

First of all, creation and possession of
circunventing devices is not illegal at all wunder
1201(a) or (b). Secondly, any harmthat flows from
that |ies outside the exenpti on because the exenption
says not hi ng about creation or possessi on because t hat
lies entirely outside the scope of 1201.

Traf fi cking. If I were to ask for an
exenption for trafficking, there' d be no question you

can't provide it. Wy then is the copyright industry
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permtted to claim all these harns that cone from
trafficking these devices? |If you give an exenption
that says | can use the device, that doesn't give ne
the right to then traffick in the device and give it
to all ny buddies and all my friends who then do
illicit things wwthit. So to the extent that any of
the harns that they' re claimng come fromtrafficking,
t hen they shoul d be di sregarded.

I nfringenment. Once having given an
exenption, the Library of Congress can only give an
exenption for non-infringing uses. |If you give ne an
exenption so | can nake a non-infringing use of

ancillary works on DVDs and | take a five second clip

and | put it in ny review of the novie, that's
perfectly legitinate. That would normally be
considered a fair use. However, if | then take the

maki ng of docunentary and make multiple copies of it
and then begin selling them at the |ocal swap neet,
that woul d be a non-legitinmate use and woul d not fal
under the exenption. Not only would I be liable for
copyright infringenment, I would still be liable for a
1201(a)(1) violation since |l was given no exenptionto
infringe. So |l'd be hit by the DMCA and by copyri ght.
Finally, the Library of Congress is not in

the business of handing out anti-circunvention
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devices. |f you give the exenption, you will have no
ef fect on how many of these devices are available. If
peopl e have the devices already or are able to create
the devices or get access to these circunvention
devi ces, an exenption fromthe library is not goingto
turn theminto pirates. |If they' re already pirates,
If they're already infringers, then an exenption from
the Library of Congress, whether you give one or not,
I's not going to have any inpact toit. |If they intend
to do illegal things, they don't need an exenption.
This exenption is only for those who woul d ot herw se
have |lawful uses but are deterred by the fact that
they have civil and crimnal liability. So any harnmns
that fl ow outside of this very limted scope should be
di sregar ded.

Finally, let's look at the balance of
harnms since there's going to be a balancing test.
There are negligible harnms to the copyright industry.
First, as argued above, nost harnms lie outside the
scope of this rul emaking. Second, this exenption is
a particularly Iimted scope. W're not allowed to
make non-infringing uses. W already have a fair use.
Now, to the extent that any of our uses are going to
be non-infringing, they' re going to be non-infringing

for two reasons. A) they're not a violation of
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copyright at all. They're not infringing whatever or
B) they're going to fall under an exenption which is
nost likely going to be fair use. Fair use has a
bal ancing test, a four part test, that the courts are
supposed to balance. The |ast part of the test and
consi dered the nost inportant by the Suprenme Court is
t he commercial inpact on the copyright industry.

So to the extent that a use is considered
a fair use, then by definition that comercial inpact
on the copyright industry is going to be m nimal or
out wei ghed by the ot her factors such as transformative
use, such as the anount copied, etcetera, etcetera.
So the Library of Congress doesn't even have to take
t he commerci al inpact on the copyright industry at al
since the fair use al ready takes the conmercial i npact
i nt o bal ance al ready.

Finally, there's no challenge to CSS. The
Li brary of Congress isn't getting rid of CSS. W're
not asking you to get rid of CSS. CSS will still be
out there, still going to be on DVD players. It's
only going to be used for particular small uses for
anci | | ary works.

Now for the harns to the proponents of
this exenption. First of all, there's no denial by

anybody in any of the reply coments that many
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important works that are absolutely critical to
coment ary and criticism such as outt akes,
comment ari es, behind the scenes, alternative endi ngs,
are avail able. They're available on nost wde
rel eases. They're becom ng increasingly avail able.
In fact, this is a perverse argunent in response.
They say because t hese works are becom ng i ncreasingly
avai l abl e and nore comercially inportant, that is a
reason to deny the exenption. This is perverse to the
extent that there's this nore inportant step that we
need to comment, we need the criticism That's nore
reason that we need the exenption, not to deny the
exenpti on. Were we to follow this logic, it would
nmean t hat t hey woul d be encouraged to put out nore and
nore sinply to prevent people fromcomenting on it.

Secondly, they nake an argunment about
marketing and that the fact that the CSS exists, it
means i ncreased avail ability of these ancillary worKks.
This is not a good argunent for two reasons. First,
there are other reasons that they nake these works
avai l able. It makes DVDs nore attractive. |t neans
they want to sell nore DVDs. W' re not taking that
away fromthem W're only making fair uses. W're
not taking away their ability to sell these outtakes,

to sell these commentaries and stuff |like that. Wre
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| tostart selling the coomentaries, | would be guilty
of infringement and coul d be puni shed.

Secondl y, Congress was not concerned with
the dimnution to the market as a whol e. Congress was
concerned with the dimnution of use to individua
users of a particular category. So even if we're
i ncreasing the anount of ancillary works of the market
as a whole, the fact that it's being restricted to
particular individual users is what Congress was
concerned with, not the market as a whol e.

Now, when it cones to the fair users we're
tal king about, there's absolutely no denying that
commentary and criticism cone under the fair use
banner. Not only are they paradi gmatic exanpl es of
fair use, they are core First Anendnent val ues.
Commentary and criticismare what the First Anendnent
are all about. Wthout the ability to do this, this
IS a severe harm Furthernore, we have to realize
that wi thout an exenption, crimnal sanction exists
for this and, froma First Amendnent point of view,
when you have crim nal sanction, there's a distinct
chilling effect that nust be wei ghed in consideration
of whether or not this exenption is to be given.

Now, they're going to nmention that they

don't prevent explicit copying. You can still copy

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

170

and quote to a certain extent. However, exact
gquotation is absolutely critical. What they are
pronoting is that there's a right to paraphrase, not
aright to quote, to take sonmething that's nmurky and
not there. It would be as if I'm talking to
Shakespeare and | want to quote Shakespeare but | have
to say, to exist or not to exist, that is the query.
It's a paraphrase but it just doesn't quite get the
sanme punch as "To be or not to be." And so exact
quotation is absolutely critical to comentary and
criticism

To say that you can get ot her ways and you
can go through an analog digital conversion and
convert it back to analog and digital again, that's
going to be degradation. That's not going to be exact
guot at i on.

Furthernmore, they say that there's no
explicit right to have it to the nost general ability
to get the nost exact copy and stuff |like that. Well,
there may be no explicit right within the First
Amendnent. That's under dispute because fair use is
key to the First Amendnent. Copyright |aw woul d not
be constitutional wi thout a fair use exenption. Now,
the extent of that fair use exenptionis upinthe air

and no court has decided that. But to a certain
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extent, fair use is necessary for copyright lawto be
constitutional.

Finally, they say that there's a d
mnims barrier. |If you want to nake copies, well,
are you free to do it, even though there's
Macrovi sion? You can still use videotapes and these
digital recorders and record the TV screen and stuff
like that. First of all, that's not as easy as it
| ooks or as it sounds. If you' ve ever tried to
vi deot ape your television set, you see those little
bar s. You have progressive scan and duel scan and
interlaced video and stuff |ike that which creates
artefacts. That is an digital to analog, analog to
di gi tal conversion which creates additional artefacts
in videos on the screen and at sone point it's pretty
darn expensive. Well, for the people in this roomor
t he people at the other table, nmaybe buying a $400 or
$300 video canera is pretty darn cheap but for a | ot
of the people who are posting on Blogcritics, that's
very expensive and you run into a grocery shopping
list of things that you have to buy in order to do
this.

Agai n, Congress is |ooking at the inpact
to individuals of a particular use, not to the nass.

Maybe to the mass narket, nost people can do it, but
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there are particular individuals and our initial
comments point out these individuals, this is a very
| arge barrier to them And so this is not nerely d
mnims.

And finally, the copyright industry can't
have it both ways. They're claimng these nassive
harnms if you give this exenption. But then they say,
well, it's easy to copy it. |If it's easy to copy it,
then pirates will certainly have the ability to do so.
It will certainly be on P to P networks w thout the
exenpti on, whet her you give the exenption or not. But
it is a barrier to those lawabiding citizens who
don't want to violate the law, who are afraid of the
civil liability and the crimnal liability. They
can't have it both ways. Either it's easy to copy and
gquote, in which case there's no harm or it's not. |
say that it's not that easy to quote, it is easy
enough for the potential pirates to do so, and the
critical First Amendnent values inculcated here and
inplicated are absolutely critical which is why we
suggest that the Library of Congress provide this
exenption in the next three years. Thank you.

M5. PETERS: Thank you.

Ms. Garnezy.

VS. GARMEZY: Madam Regi ster and
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panelists, mnmy nanme is Kathy Garnezy and |'m the
Director of Governnment Affairs for the Directors Guild
of America or DGA, as we're known. | thank you for
inviting us to appear before you today to discuss
DGA's position regarding potential exenptions to
access control technol ogi es. Having listened this
norning, | should say |I'm neither an engineer nor a
| awyer, but | hope that the perspective of the
creators of these works wll prove helpful and
i nportant in your deliberations.

In short, DGA is opposed to any easing of
the prohibition on circunvention of access controls
with respect to what are called ancillary materials
included in DVDs. The Directors Guild represents over
12,600 directors and nenbers of what are called the
Directoral Teamwho work in feature film television,
commerci al s, docunentaries and news. The DGA protects
and advances their economc and creative rights
working for their artistic freedom and fair
conpensation for their work.

Film and television are indigenous
American art fornms which fil makers have raised to
their highest quality of creativity and popularity.
Qur gaol is to ensure that this craft continues

unabated for the benefit of the mllions of film and

NEAL R. GROSS
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television viewers world-wi de and that our nenbers
continue to earntheir living giving their talents to
a craft they | ove.

Because consuners no have instant access
to the content our nenbers create, the debate over
this access has often obscured the voice of the
creator. In fact, the discussion usually focuses on
the rights of those who possess the technol ogy, the
transacti on bet ween who owns t he product and t hose who
downl oad it, or the cost to the consuner and the
consuner's right. This assunes that the creators are
not stakehol ders in these decisions or that the val ue
to the creator disappears as soon as their work is
created. In both instances, nothing could be further
from the truth. There are very real econonm c and
creative consequences for our nenbers.

It is against this reality that | cone
before you today. -- nmeasures on DVDs shoul d not be
eased or elimnated wth respect to ancillary
materials. DGA is in a unique position to speak to
t he i nportance of these works on DVDs, wor ks whi ch now
conprise a highly regarded and increasingly sought
maki ng  of sequences, di scussions and visual
expl anations. That is because this material in nopst

instances is the work of our nenbers. |f access
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control neasures are circunmvented, this material, the
product of our nenbers' works, will be able to be
freely traded over the Internet. Since access is the
focus of these hearings, it is our position that this
type of material is nore readily available to
consunmers  because  of t echnol ogi cal protection
nmeasures, not in spite of them That is true, both of
t he exponential growth of DVD avail ability and t he so-
called ancillary material which is created by our
menbers.

Film makers as the individuals whose
creative visionis the filmitself has a great stake
in how that filmis shown in DVD or other re-use
formats. First and forenost, they want the filmto be
shown as they originally intended it to be seen hy
audi ences in the theater and, secondarily, on well-
produced DVDs and videos but not at present over the
Internet. Second, since ancillary works are now bei ng
i ncorporated into nost DVDs, filmmakers are rightly
concerned that those materials al so remain protected.

These ancillary works are not sinply
materials casually tossed out. Wether an interview
or a making of film the director is actively invol ved
inthe creation of the DV text and the visual el enents

that surround the filmitself. The director's voice
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and that of the other collaborators on the film the
ot her creative talent, is not a nere recitation of how
the filmwas made. It is a conmunication between the
director and the audience. It provides the director's
per spective, historical and personal, on what the film
maker does with his or her craft. |In other words, how
they create. It is in effect an oral history,
historically enriching and preserved for future
generations and, therefore, deserving of protection
and encour agenent.

In fact, as DVDs of older filns are also
rel eased with these ancillary materials, directors go
back and painstakingly review their production
mat erials and the process that went into nmaking the
filmso that they can docunent their vision in a way
t hat was not accessible to the public at the tine they
originally created their work. This is a very unique
and exciting process for our nenbers and for audi ences
and one that should not be taken lightly. What
they're creating is not free material nor do these
ancillary materials just exist inthinair. Directors
carefully create and produce them They do so because
they want the audience to have the benefit of their
knowl edge and their insights as filmmakers. They do

not do so so that Internet critics or others can take
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this nmaterial, potentially alter it and post it on
their website or use it in any way an i ndi vi dual deens
appropriate, even if that was not the use or the i nage
or the context the director intended.

The very historical value of these
ancillary materials to the public and the care that
goes into nmaking themis all the nore reason that they
deserve the full copy protection afforded by
technol ogy. Wthout the security of know ng that both
the ancillary audiovisual materials and the novie
itself formatted indigital formw Il not be avail able
for broad, illegal piracy, the desire of nenbers to
make such works, just like the interests of producers
in distributing them would be severely dimnished.
Qur menbers are all too aware that when their work is
not protected, it is easily altered and exploited so
that it no | onger resenbl es what they created while it
still carries their nanme on it.

The ultimate | oser in this equation is not
only our nenbers who bring their talent and hard work
into putting their creative vision on the screen, it
i s the public who have shown a very cl ear appetite for
this material on DVD. Their popularity and that of
re-released of DVDs is denonstrated by the fact, as

ot hers have said here today, that nore naterial and

NEAL R. GROSS
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nore filmtitles are avail able each year. Wo woul d
have believed that the existence of access contro
nmeasures, copyright protections has fostered the
popul arity of DVDs and the acconpanying wealth of
i nformati on about fil m making.

In fact, those calling for an exenpti on,
the Internet filmreviewers known as broad critics,
have anply denonstrated thensel ves that they can get
access to and use this material with the existing
technol ogi cal protection nmeasures in place. It used
to be that critics could often only see certain filns
at filmfestivals or even then they were only able to
talk about a film or wite about the filnmaker's
per specti ve. Today, not only the filns but the
director's voice, the voice of the original creator,
and the inmages they choose to share are wdely
available to and incorporated into the work of film
critics. The burden of proof rests on these Internet
critics to denonstrate howtheir ability to engage in
conmon criticismis hindered just because t hey can not
copy and post these ancillary materials on their
websites. We maintain that they have nore access to
I nformati on they need than ever before.

C rcunvention not only adversely affects

the value of the copyright creative work to the
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producer of the copyright holder, equally inportant is
the fact that this dimnished econonmic value also
flows through to the creators. Directors' economc
rights are dependent on the prem se that the work wil|l
be protected from copyright i nfringenment or
unaut hori zed alteration of their work.

In short, our nenbers' conpensation and
pensi on benefits depend on residual revenues fromthe
work they create. Residuals are fees paid to themfor
the re-use of their notion pictures or television
production. Qur industry residual system which is
over 40 years old, is designed to provide appropriate
conpensation to our menbers whose contributions to
t hese works are so fundanmental that wi thout themthey
can not be produced. In 2002, the DGA coll ected and
distributed in excess of $200 nmillion of these
residual to its nmenbers. This noney represents bread
and butter income and that is a reality in our
industry made all the nore necessary because the
creative talent industry operate on the concept of
free lance enploynment. This residual inconme fromthe
r ebr oadcast of high end film and television
productions is critical to our nenbers because it
ensures that their economc interests are protected

when they are remunerated for the re-use of a work
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they created. These paynments for the work they
conpl eted support their famlies and go into their
pension plans, as | have said. Unfettered access to
our nmenbers' copyrighted works -- and this includes
the ancillary works -- takes this incone directly out
of our nenbers' pockets.

I n concl uding, the reasoning the Regi ster
relied on in 2000 to recommend the rejection of their
proposed exenption for these ancillary audiovisual
materials is still valid today. WMany of these works
woul d never have been created but for the prospect
that they would be distributed on a DVD protected by
CSS. This increased vol une and the sophistication of
these ancillary mterials just since the 2000
rulemaking is a direct result of the rapid growth of
the DVD market and the belief of our nenbers that
including these materials along with their feature
fil menhances t he vi ewi ng experience of the public and
t heir understanding of the art of fil mmuaking.

W hope our nenbers will be able to
continue to provide their vision and insights
unfettered by a fear that they will not be protected,
and again | thank you for the opportunity to appear
bef ore you.

M5. PETERS: Thank you.
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M. Marks.

MR. MARKS: Thank you. | have no prepared
opening remarks for this particular panel and so |
wanted to, just if | may, take an opportunity to just
very briefly respond to sone of the remarks nade by
M. MlIler

To the content industry, we share the view
that comrents and criticismare core First Amendnent
values. W seek neither to di mnish nor to prevent
comment, criticism and the free exchange of i deas.
They're core First Anmendnent values and studi os and
medi a conpanies | think seek to pronote those val ues
by putting out works and encour agi ng exchange of i deas
and comentary about them But what this inquiry is
going to and what the crux of this inquiry is about is
whether there's a need to grant exenptions to the
prohi bition of circunventing access controls because
there's an adverse inpact on non-infringing uses.

So when we | ook at the fair use, when we
|l ook at fair use in ternms of comment, in terns of
criticism in ternms of educational use, in terns of
quoting, is our access control technology is
preventing those fair uses and, in particular, inthis
case, is CSS technology preventing those fair uses?

| would argue the answer to that is no. |If you nake,
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as Fritz Attaway denonstrated in the Washington
heari ngs, a reproduction of a DVD by canctording it, |

believe that is enough to satisfy a fair use concern.

M. MIller seens to believe that fair use
guarantees the right to engage in nmechani cal copying
for a non-infringing purpose that is of identica
quality to the original. That may be M. Mller's
interpretation of what the fair use doctrine requires.
It is at direct odds with what the courts have held,
and | would like to quote from the 2nd Circuit in
Reneirdes where it said quote, "W know of no
authority for the proposition that fair wuse as
protected by the Copyright Act nuch Iless the
Constitution guarantees copying by the opti num net hod
or the identical format of the original."

M . MIller my disagree wth that
interpretation of fair use but that is the law as
interpreted by the courts and, therefore, | do not
believe that the existence of the access control
technol ogy of CSS does cause adverse inpact on the
various fair uses that M. MIler describes which we
as the content industry agree are vitally inportant
and shoul d be maintai ned. Thank you.

M5. PETERS: M. Metalitz.
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MR. METALI TZ: Thank you. I think nmy
col | eagues have covered nost of this issue. In the
interest of time, "Il just very briefly raise a

coupl e of points.

Wth regard to the ancillary works, |
think Ms. Garmezy had denonstrated a | ot better than
| can why these shoul d have the sanme protection as the
principal feature on the DVD. Back in 2000, you gave
this issue honorable nmention. You said perhaps the
best case for actual harmin this context was wth
respect to the ancillary works, but you ultimtely
concluded that it appears that the availability of
access control neasures has resulted in greater
avai lability of these materials. This is footnote 13
of the 2000 final rule.

All | can say is | think that's an
understatenent. | think what the testinony here t oday
shows is not only has it resulted in greater
avai lability of these materials, sonme of these
mat eri al s woul dn't even ever have been created w t hout
the availability of the DVD format and the DVD f or mat
woul d certainly not have achi eved the prom nence it
has wi thout the CSS features. So here we're talking
not just about greater availability but actually

greater production which | think is what Congress was
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trying to encourage certainly in the Copyright Act and
| would say as well in the DMCA

So availability of these works in the pre-
DVD era was zero. Now these works are available to
tens of mllions of people. I  think by any
cal cul ation the conclusion that you reached in 2000
remai ns vi abl e.

M. WMarks has pointed out what the 2nd
Crcuit said about CSS. The 2nd Circuit al so reached
some conclusions that CSS was an access control.
Congress reached sone conclusions about 1201(a)(1)
that there could be liability, even the absence of
i nfringenent. | think M. Mller argues quite
el oquently on the other side of all these propositions
but we're acting within a context of now that the
Congress has enacted and decisions that the courts
have made, | think that's really the context within
whi ch this proceedi ng shoul d be operati ng.

O course, M. Attaway's denonstration has
al ready been referred to here as evidence. |'mstill
a little uncertain as to what era our joint reply
comments nade when they asserted that the broad
critics seemto have access to all of these novies.
They're watching them and describing them in great

detail in the postings that were included in M.
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Mller's submission, so it seens to ne they have
access. W're prepared to assune that it's legitimte
access. But if they believe that they need an
exception to the access control provisions in order to
actual ly excerpt the material and post it on the site,
| think the record here denonstrates that that is not
necessary in order to pronote values of coment and
criticism

Turning very briefly to the public domain.
Here again, | think it's a situation where the record
clearly shows that over the past three years public
domain filnms have becone nore accessible to nore
people with nore titles in nore ways wth nore
commentary, with nore material that will hel p put them
in context and increase people's enjoynent of them
than ever before. So it's a little hard to see.
mean we woul d say, | suppose, the glass is half full.
Not every public domain filmis available and there
are real issues about preservation and so forth that
need to be tackled, but it's hard to see that the
gl ass is | eaking and draining, which is the viewpoi nt
that EFF has brought to the table here. | think, by
contrast, there's been an explosion of this materia
that's avail abl e.

And the i ssue of availability on VHS whi ch
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was a factor obviously in your footnote 13 and also in
the PD area, | think we' ve already addressed that,
that we don't think that's the determ native factor
Many of these titles were never avail able on VHS and
soit's hard to see why, because copyri ght owners have
made t he deci si on and ot hers besi des t he maj or studi os
obvi ously, have nade t he deci sion to put public domain
material out in DVD format, the result of that should
be that protection against circunmvention is |imted.
It seens as though that's kind of providing a perverse
I ncentive to making this material avail able.

And, of  course, this mterial, by
definition, if it's in the public domain, in nany
cases, the source material is available, as you al
know, within the Library of Congress and if people
want to put it out w thout conpilations of public
domain material that don't have any CSS protection on
them they're free to do so and the library actively
encourages that and nmakes prints available and so
forth and I'msure for sonme of these titles there are
mul tiple versions out. | can't give exanples but if
you | ook anal ogously at the print market, we know t hat
there are 100 different versions of Leaves of G ass
and many of these other public donmain nmaterials are

out in nmultiple versions.
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I"l1'l just conclude. | don't want to
concl ude on a pi cayune note here, but the question of
t hese fanmous nine titles that the crack research team
at EFF di scovered that were not available in VHS and
we pointed out in our counter-filing that in fact five
of themwere. W found that. W didn't have a crack
team working on it. We had one person go on the
Internet for about 45 m nutes one Saturday afternoon
and we |ocated these. These are nostly Laurel and
Hardy titles. Al ong Cane Annie. Actually, it's Al ong
Canme Auntie. W gave the correct title of this work.
And many of these other Laurel and Hardy pictures.
There was al so a very well known docunentary by Pier
Lorenz, The River. That's out in VHS.

So what the EFF filing says is at the date
of submtting these comrents, the comrenting parties
were able to identify nine public domain works that
are now available only on DVD format and not in VHS
format. We agree that there's not a burden on themto
identify a republic domain title that is affected by
their exenption, but we think that when they |ist
titles and claimthey're not avail able in one format,
they shoul d be accurate about it and that's the only
reason that we tried to correct that in our reply

comment s. As | said, | don't think that the
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availability on VHS is determ native here. What |
think should be determinative in this case is that
wi th the advent of DVD, including the CSS functions,
the result has been that public domain filmmateri al
is nore available to nore people than ever before.

I think we're in agreenent here that
1201(a) (1) would not prohibit the circunvention of
access controls when the only thing |ying behind the
access control is public domain naterial. That is
often not the case and, for that reason, we think an
exenption in this area is unnecessary and, in fact,
woul d be harnful. Thank you.

MS5. PETERS:. GCkay. Thank you very nuch

You will all have one hour, and so wll
we, to think about the questions when we cone back.
So see you in one hour.

(Of the record at 1: 10 p.m to reconvene

at 2:10 p.m)
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A-F-T-EERNOON S ESSI-ON
2:10 p. m

M5. PETERS: Now to the final session of
our, | guess, seven days of hearings.

MR TEPP: But we're still on the second
panel .

M5. PETERS: That's right. But it's the
afternoon session. | hope you all had a nice |unch
and are ready to answer sonme questions. W' re going
to start the questioning with David.

MR. CARSON. |I'm hoping we can clear the
air on at |least one issue. |Is there anyone in front
of us who would take the position that when a public
dormai n audi ovi sual work is put on a DVD by itself and
is protected by CSS that the circunvention of CSS in
order to do whatever one is doingwith it to viewthat
public domain work would be a violation of Section
1201(a)(1), to circunmvent CSS to access a public
domai n work when the only thing that's on that nedi um
is the public domain work?

MR. MARKS: No.

MR. CARSON: No, you don't think it is.

MR. MARKS: | do not think that if it's
purely a public domain work which is on the DVD

encrypted with CSS, | believe the statute by its terns
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refers only to effectively controls access to a work
protected under this title nmeaning a work protected by
Title XVII.

MR. CARSON:. M. Metalitz, I knowyou were
going to the text. Do you agree with that anal ysis?
MR. METALITZ: | would agree.

MR. CARSON: kay. So | hope that
satisfies you folks. That was your position in the
first place.

M5. HI NZE: Yes.

MR. CARSON. So whet her we say it or not,
at | east you've got these folks saying it. You nmay
have a chance with us. Wo knows?

M5. HI NZE: That doesn't relieve the
guestion of the conpilation.

MR, CARSON: Wl |, that's nmy next question.
That's ny next question. Thank you for anticipating
it. So how many public domain works are you folks
aware of that have been released in conbination wth
ot her copyrighted material on the sane nedium and
protected by an access control such as CSS?

M5. HI NZE: | think we | ooked at the flip
side of the coin, so our research was | ooking at how
many wor ks were avail abl e on DVD, public domain works

were avail abl e, stand-al one works, on DVD
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MVR. CARSON: Ri ght. By their
interpretation, you don't have a problemw th that.
The one you think there's a real problemwth is the
conpilation one, so it would be helpful to know how
much of a problem that is and I'm not sure | saw
anything in the record thus far that tells us what's
out there in that forum which is the forumwhere you
really need our help, if in fact you do need our hel p.
M5. HI NZE: Ri ght . Perhaps | can give

this by way of a point of quantification. Qur
coments include the figure of 70 works. The best
information we were able to obtain in Decenber was
that there were 70 public domain works that have been
rel eased on DVD. Now, again | would |like to point out
t hat as a consuner organi zati on what we had to rely on
were not industry sources there but the Internet Mvie
Dat abase Pro Service, which is the largest novie
I nternet database on the Internet and it listed 70
public domain works released on DVD. |'m not aware
whether they are in conbination or not but that
certainly sets sort of the upper limt and, just for
the sake of clarification of the record, what | think
Is on the record -- ny clear understanding is this.
What we have identified is nine works, public domain

wor ks, that are rel eased as pure public domain works

NEAL R. GROSS
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on DVD. M. Metalitz has clarified that five of those
are available on VHS conpilations and that four of
those are pure public domain works only avail able on
DVD and no other format.

MR. CARSON: Ckay. |Is there any w tness
in front of us at all who is aware of a single public
domain work in audiovisual formthat is on the sane
medi um as a copyri ghted work?

M5. HINZE: | can answer that question
| couldn't answer the question as to the total nunber.

MR, CARSON. Ckay. Good.

M5. HHNZE: | think both of the comments
that were submitted by consuners in support of this
exenption dealt with that. One deals with the Lum ere
Brot hers. They were the French pioneers of novies and
the G eat Works of FilmTitle I, Volume | includes a
public domain with their work in conmbination wth
wor ks which, as | understand it, are still subject to
copyri ght. There is also the exanple of a Charlie
Chaplin novie which, as | understand it, is a public
domain work that is in a conpilation with a series of
Charlie Chaplin novies, sone of which there is a claim
to copyright over.

So | can answer that paint and | don't

think it would be hard for nme to suppl enent the record

NEAL R. GROSS
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if it would be hel pful to the Copyright Ofice after
this proceeding but | don't have an upper limt on
t hat nunber for today's inquiry.

MR. CARSON: | don't know whether it woul d
be hel pful to the office. It mght be helpful to you
to do that.

M. Metalitz, you | ooked at one point Iike
you wanted to say sonething el se.

MR. METALITZ: | just wanted to nmake sure
that the record is correct. | don't want to beat a
dead horse over these nine titles, but | don't even
know whet her these titles are in the public domain.
| was assunming that they were. W found that they
were available on VHS. | don't know about the other
four titles because we didn't find them so | don't
know what their status is.

MR. CARSON: Ckay.

M5. PETERS: All we knowis that there are
VHS copi es.

MR. METALI TZ: There are VHS versions of
five of them

M5. PETERS: Ri ght, but not the other
four.

MR.  CARSON: M. Mller, M. Mrks

actually beat nme to the punch on one question | wanted
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to ask, but at least in setting down the predicate
for, but having done so, you recall the passes from
the Corley decision and the 2nd Crcuit that he
recited.

MR MLLER  Yes.

MR. CARSON: | gather you woul d take i ssue
with the 2nd Crcuit's analysis there.

MR M LLER Vell, 1'd like to address
that issue. First of all, | would take issue with the
2nd Crcuit's analysis, but that's not the question
before this panel. The First Anmendnent does not,
according to the 2nd Grcuit, demand nechani cal
copying. Now, | -- as a First Anendnent guar ant ee now
-- | disagree with that, but that's not before the
panel .

However, this does not nean that the First
Amendnent is silent on the issue. A First Amendnent
i ssue does exist. Wether it rises to the question of
unconstitutionality or not is a separate issue.
Unconstitutionality is a very high burden to neet, but
that doesn't nean that there isn't a First Amendnent
| ssue at stake. The First Anmendnent nmay not guarant ee
a nechani cal copying according to the 2nd Crcuit but
It does not foreclose the fact that nechani cal copyi ng

may in fact be fair use. And | would argue that in
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fact it is a fair use. AND the question before this
panel is whether or not direct copying, nmechanica
copying, is a fair wuse. And in the context of
commentary, review, criticismand parody, the answer
i's nost generally yes.

Furthernore, we're not asking this pane
for a constitutional determnation. W're asking this
panel to waive a harm of not permtting direct
quotation in the balancing between the harm to the
copyright industry and in the balance to the harmto
t he people who want to do direct question. And our
argunent, which has not been sufficiently responded
to, | believe, is that direct quotation is critical.
"To be or not to be" (cough). How nmuch are we going
to permt these nmultiple analog copies that create
things? Sonetinmes you want to | ook at how a |ighting
director lighted a scene and sone of these variations
woul d be very subtle and they could easily be lost in
sone of these various aspects and so nechanical
copying is absolutely critical to certain types of
commentary and criticismand it does identify First
Amendnent ri ghts. It may not rise to the |evel of
constitutionality but that does not nean that this
panel nmust not bal ance that harm

MR CARSON: So there are First Amendnment
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rights that aren't constitutional? |'mnot follow ng
t hat .

MR. M LLER There are First Amendnent
| ssues, First Amendnment values and First Amendnent
concerns that do not rise to the level of
unconstitutionality. Now it may be perm ssible, for
exanpl e, for the governnent, say, to, for exanple, say
that you can't say certain words on tel evision before
10 p. m That does not nean that there's no First
Amendnent interest in saying those words. It just
means that in the bal ance between the First Amendnent
i ssue of saying particular words before 10 p.m on
tel evision and the bal ance of protecting children or
somet hi ng, those First Amendmrent i ssues are
out wei ghed.

So the First Anmendnent i ssues  of
mechani cal copying may not rise to the Ilevel of
constitutionality, but that is a very high burden. It
does rise to the point of balancing the harns to the
copyright industry which is negligible with the harns
to those who want to comment and criticize on
ancillary works. So there's a First Anmendnent issue
there. It may not achi eve constitutionality by itself
but it's still an interest that nust be wei ghed.

MR,  CARSON: You're talking largely in

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

198

terms of the First Anendnent. Is that what vyour
analysis is based on, the First Anendnent as
di stinguished from fair wuse or -- I'm a little
confused on what you're basing your argunment on, |
guess. Just if you could clarify that.

MR. M LLER Well, the First Amendnent
argunment is in response to the 2nd G rcuit where they
say it doesn't rise to the level of First Anendnent.

MR. CARSON. They also say it's not fair

use.

MR. M LLER: Mechani cal copying is not
fair use but I would argue that -- actually, | don't
believe that they nmke that ruling. They say

nmechani cal copying is not guaranteed by fair use.
They don't say that mechani cal copying may not be fair
use. So, for exanple, | nmake a pure nechani cal copy
and it's a five second clip and it's for purposes of
commentary and criticism | think nost courts would
rule that that is a fair use. Now, whet her that
viol ates 1201(a) or not is a different story, but
they would say that this nechanical copy was a fair
use. If | mechanically copy Shakespeare, assum ng
Shakespeare wasn't copyrighted, and | wote "To be or
not to be period,” that's a nechanical copy of

Shakespeare because it's an exact absolute perfect
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copy of it. That would be a fair use.

MR. CARSON: So | gat her you woul d say one
could reconcile the 2nd Grcuit's analysis in Corley
with the position you' re taking today.

MR. MLLER  Absolutely.

M5. PETERS: Can | just ask a question
because it's related. | don't understand your direct
quotation coment wth regard to a DVD. Are you
basically saying that using a canctorder or any other
means is not a direct quotation, that you have to
sonehow copy it --

MR. MLLER  Absolutely, and | think the
comments of the other side would say. In sone senses
and for some purposes, it nay be the equivalent of a
di rect quotation. But renmenber, when you're doing a
cancorder copy of a DVD, you have the DVD which is
purely digital which is then converted to an anal og
conversion. This is going to create sone degradation
of the signal to sonme certain extent. This anal og
signal is then transmtted to the cancorder which may
be digital or analog. In the case of an anal og
cancorder, it's going to be converted fromanalog to
anal og and anal og to anal og transm ssions are going to
create various effects and be degradated. | nean

that's the argunent that the copyright i ndustries nmake
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all the tine. And then may be converted back to
digital so that Blogcritics can then post it on the
web. So we have multiple conversions that then create
multiple discontinuities and may create different
t hi ngs.

If you're looking at certain subtle
aspects of it, then you may mss them whether it's
lighting or the sound is not going to be quite right
because the tel evision has bad sound and then you're
goi ng to the m crophone of the canctorder and everybody
knows m crophones on the cancorder are really not very
good. This is assum ng everything works perfectly and
that, despite any denonstration, is not going to be --
you know, like | said, have you ever videotaped a
party and there's a tel evision inthe background. \Wat
do you see? You see these bands because you're
dealing with different sorts of inter-laced video
versus progressive scan video and you have to synch
themjust right. Oherw se, you re going to have al
sorts of defects that will really degrade the signal.

So in such cases where there's all these
defects degrading the signal, that's not a direct
quot ati on. Like | said, that's like "To be or not
(cough).

MB. PETERS: But doesn't it relate to what
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the use is? | nmean for nmany purposes, conment and
criticism it's enough to basically say a comrent
about the lighting.

MR. M LLER For many purposes, that would
be true, but not for all purposes and for nmany
purposes it would be perfectly great to paraphrase
Shakespeare and di scuss the plot in Ronmeo and Juliet.
| can give you the plot of Roneo and Juliet right now.
| can't give you Shakespeare. For sonme purposes, just
giving you the plot of Romeo and Juliet and
commentating on that would be fine. But if | really
want to get to the |anguage of Shakespeare, | nust
guot e Shakespeare directly. The people on Blogcritics
are videophiles. They |love novies. They're very much
into the detail of novies. And these people really
want to get to the very heart of it. |In fact, that's
why ancillary works are absolutely key because they
are showi ng the subtle distinctions. This isn't just
hey, the -- are really cool, let's go see it, dude.
This is, you know, |ook at the decisions that
War chowsky brot hers made in the digital option and how
the caneras noved and the |ighting options that they
did here, so they really have a strong need for
mechani cal reproduction and direct quotation in order

to neet their needs.
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For some peopl e, sure, but we have strong
evidence that these videophiles demand for the
purposes of comentary and criticism | nmean
otherwi se what we're saying is well, you know, hey,
good enough, murky, sound quality is bad, good enough.
| think in the balance that's a harm
MR. CARSON: M. Metalitz, you had your
copy of Section 1201 open. | wonder if you could do
it again. Go to the bottomof page 179 in the edition
that we all seemto have. Just as an introduction to
what |' mabout totry to engage you in, | take it that
a good deal of what you fol ks are saying in response
to what people like M. MIller are saying is not so
much that the individual act of circunvention by the
i ndividual Blogcritic who wants to get that perfect
copy so they can show the lighting just as it was,
that individual act isn't necessarily the problem
The problem is that what could happen subsequently
with respect to the copy, that the copy is suddenly
then free and clear and all sorts of other things
m ght happen to it. You're not so nuch conpl ai ni ng
about that one individual act if it just stopped at
the use he's talking about. Am1 right or am | not
right, first of all?

MR. METALI TZ: I think that's basically
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correct. I nmean | think M. Mller spent a while
denonstrating that a lot of the uses that would be
enabl ed by circunventi on woul d be non-i nfringi ng uses,
and we're prepared to stipulate that there woul d be a
ot of non-infringing uses. But Congress nade the
deci si on, which we very nuch support, t hat
infringement liability by itself was not enough to
deal wth the problem and the risks and the
uncertainties that are faced 1in the digita
mllennium You don't have to prove infringenent in
order to show liability under a 1201(a)(1). That, I
think, is based on the assunption that many of the
t hi ngs that woul d happen after a circunvention would
be non-infringing but not all

MR. CARSON. COkay. Well, let's turn to
1201(a) (1) (d) and what that says in pertinent part is
"The Librarian shall publish any class of copyrighted
wor ks for which the Librarian has determ ned, pursuant
to this rulemaking, that non-infringing uses by
persons who are users of a copyrighted work are or are
likely to be adversely affected and the prohibition
contai ned in subparagraph H shall not apply to such
uses with respect to such class of works for the
ensui ng three year period."

My question is let's assune we find a
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particular class of work will be exenpted. That
happened three years ago, |likely to happen sonmewhere
with respect to sonething this tine. What's the
effect of that? As | see it, there are three
possibilities you may come up with other but |1'd sort
of like to get your analysis of it.

One analysis would be once a class of
wor ks is exenpted, anyone is free to circunvent with
respect to that <class of works. That's one
possibility. Another one is once that class is
circunvented, anyone who IS engaging in a non-
infringing use may circunmvent but only someone who's
engaging in a non-infringing use. Perhaps the nost
restrictive one that | can i nagi ne woul d be that once
that class is exenpted, anyone who is engaging in a
non-infringing use that we have identified in this
rul emaki ng as a non-infringing use woul d be able to do
so but nobody else. That's sort of the universe of
reasonabl e or sem -reasonabl e possibilities | can see.
| don't know.

| guess I'd like to knowif you' ve got an
anal ysis of what in fact the correct analysis is. Who
in fact is able to take advantage of this exenption
once a class is exenpted?

MR METALITZ: This is a question we've
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gi ven sone thought to and obviously this provisionis
not a nodel of legislative clarity.

MR. CARSON. Unlike the rest of 1201.

MR. METALITZ: Unlike the rest. Right.
But | think that the likeliest outcomes would be
either #1 or #2 in your list. The key phrase, as |
read it, is "Shall not apply to such users wth
respect to such class of works." "Such class of
wor ks" is the class you' ve defined, so we know what
that is. Such wusers. Persons who are users of a
copyrighted work, if you |ook at three |lines up. I
t hi nk readi ng #2, as you said, whichis that this only
applies to people who circunvent and then make non-
i nfringing uses assunmes -- it's alnost interpolating
such users and such uses. [It's alnost interpolating
t he concept of such uses because the statute refers to
non-infringing uses by persons who are users of the
copyrighted work. A person is a wuser for all
pur poses. He or she may be nmaki ng non-infringing uses
and, if the statute said, such users for such uses
wi th respect to such class of works, then it would be
clear that |I think #2 -- | hadn't thought about #3
because | don' t think you really have to
conprehensively identify all of the potential non-

infringing uses, but if it said that, | think that it
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woul d be clear that #2 is the right interpretation.

W don't know because there haven't been
any (a)(1) cases, at least that I'maware of. | think
the |ikeliest outcome woul d be that the courts -- it's
likely that the courts would find #2 as to be the
correct reading and I think the way it would work is
this. If the plaintiff claimed a violation of
1201(a) (1), the defendant woul d cone i n and say, | ook,
| was using one of the works in the class identified
by the Librarian of Congress and, therefore, |I'msuch
user, I'ma user to whomthis exenption applies.

I think then it would probably be
i ncunbent on the copyright owner to say, but wait a
m nut e. You're not making a non-infringing use.
You' re making an infringing use and, therefore, that
the exception really doesn't apply to you.

Now, in that case, there m ght also be--
obviously the claimof the copyrighter would be that
there would be infringement liability also. | think
if you had a case where it was just a claim under
1201(a) (1), that woul d be based on a non-infringenent.
In other words, in the case where there isn't an
exenpt ed cl ass.

MR. CARSON: Let's assune for a nonent

that interpretation #2 is the correct interpretation
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and nobody disagrees. Let's just indulge in that
fantasy for a nonent. |If that's the case, what's the
big deal ? W've identified at |east sone non-
i nfringing uses that are being deterred by CSS. If we
come up with an exenpted cl ass and maybe these will be
cor porate ones, maybe not, all that it's really doing
is permtting people who are engaging in non-
infringing uses anyway to circunvent. So aren't al
these risks, all these dangers you're worried about,
really not present if that's how you have to interpret
Section 1201(a)(1)(b)?

MR. METALITZ: First of all, I don't think
that is the way you have to interpret it. | think
that's one --

MR. CARSON: That's ny preni se.

MR. METALITZ: Let's assune for a nonent
that interpretationis right. Then you have to try to
reconcile this wth Congress's decision not to
col | apse t he concepts of ci rcunvention and
infringement or act of circunvention and active
i nfringenent. Congress obviously -- it's hard to
i magi ne an act of circunvention that coul dn't possibly
result in anon-infringing use. If your analysis were
correct that what's the big deal, that could be said

as to just about any clained exenption. What's the
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big deal ? If people only use themfor non-infringing
pur poses, there's noliability there and if peopl e use
it for infringing purposes, you have infringenent
liability.

That was  not Congress's  approach.
Congress said after the two year period and subject to
the tri-annual review that we're engaged in now and
subj ect to other exceptions that are in the statute,
the act of circunvention itself should by itself be a
track viability and the reason | think was to
encourage the developnent and the deploynment of
technol ogi cal projection neasures with the ultimte
goal of increasing availability, maximzing public
access to these works.

So I think to reconcile this to the
structure of the statute, you can't go in with the
supposition that as | ong as the scope of the exception
exenption is only limted to non-infringing uses,
there's really nothing to worry about. Now, that's a
| egalistic answer. Let ne give the practical answer
as well which is we all know that there's a bleed
through effect here and there's a very inportant
signalling effect that is involved here and giving
perm ssion to engage in acts of circunvention is going

to have repercussions in the real world.
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| think there was sone testinony about
this earlier and perhaps there will be later this
afternoon in the exanple of video ganes where the
regional coding function is in sonme instances, at
| east, very tightly integrated with the other access
control functions and, in that case, you have evi dence
before and I'"m sure you'll discuss it in nore detai
that as a practical matter, if people are going to be
circunventing regional codi ng, they're al nost
inevitably going to be wusing a tool that also
circunvents the generalized access control and,
therefore, the scope of what's actually going to
happen in the real world is going to go far beyond
what may be within the narrow | egalistic confines of
t he exenption that you' ve recogni zed.

| hope that answers your question. I
think froma |l egal structural point of view, it can't
be enough to say don't worry about it because if you
have an infringing use, you'll be able to overcone
this exenption by sone type of rebuttal or sone type
of counter-evidence in the case. Il think as a
practical mtter it's wvery inportant that the
exenptions be drawn as narrowWy as possible so that
they will, to the greatest extent possible, carry out

the congressional purpose which is to deal with a
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situation where you determne and liability determ nes
there's been a substantial adverse inpact on non-
I nfringing.

MR. CARSON. M. MIller, | think you had
sonmething to say in response.

MR MLLER Yes. | can inmgi ne severa
scenarios where you would have a violation of
1201(a) (1) and yet have a non-infringing use. Now,
those woul d not be relevant to the clai ned exenption
that we're asking for today with regard to CSS for a
variety of reasons. The exanple | would give, for
exanpl e, would be a database. You have access to a
dat abase. You need to use a password. If | create
some sort of tool that generates passwords and then
gets me access to the database, | nay get access then
to the dat abase and then nake a non-infringi ng use of
t hat dat abase, but |'ve gained access where normally
| 'd have to pay, that I'd have to pay noney to wal k
through that door. But | haven't paid noney because
| cut a hole. And that's what Congress is trying to
get. So even though I only used the database for a
non-infringing use, | think you could still find
liability there. W're not asking for an exenption
for that purpose.

| can also give another exanple. For
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exanpl e, many video ganes conme with certain |evels
that are public domain on a DVD or a CD and then you
have to get a password to unlock the other levels. |If
I unlock those other |evels for fair use purposes, |
want to review the gane, for exanple, which would be
a fair use, you could still say that that's a non-
infringing use but that it's a non-fringing use,
therefore, no violation of copyright but you' ve
viol ated the access control. You got access to the
ganme w thout forking over the cash. And this is what
| believe Congress actually had the intention of
doing. This is a proper reading of the DMCA and t hat,
therefore, and is not applicable to the exenption that
we're asking for with regard to CSS.

On a second point, as far as the practi cal
answer, well, thisis the first tine we've heard this
argunment. It wasn't in reply comments to ny initial
argunents where | nmade this argunent clear. There's
no evidence of this, I think. 1It's sociological, and
I"'mnot sure that it falls within the scope of this
rul emeki ng that we have to decide, well, are people
thieves or not? And | think nmy argunent is to the
fact that these tools are already available in the
case of CSS. |[If people want to be thieves, they can

be thieves. The Library of Congress isn't suddenly
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going to flip a switch and say, well, you have an
exenption for particul ar special uses and turn a bunch
of people into pirates. | think that's |udicrous.

MS. PETERS: Steve.

MR. MARKS: | just wanted to nake just one
sort of very -- maybe it's prosaic -- response to one
of the remarks M. MIller was nmaking in ternms of the
exanple of you have a particular film where the
lighting direction was very, very subtle and perhaps
uni que, sonething very worthy of comentary and, in
that case, it may well be that you can only see that
the best and with the greatest crispness in a theater
on a 35 mmoprint of the film

| think the | ogical conclusion of what M.
Mller is arguing is that, therefore, a user who wants
to make that sort of fair use to showthat clip of the
wonder ful Iighting should be guaranteed access to the
35 mm film print, go into the studio vault, be
guaranteed access to it to take that clip because it's
the medi umthat shows the Iighting direction the best.
| think just sort of as a practical comobn sense
notion, we would say no, that's not the case. Fair
use just doesn't work that way.

MR MLLER Well, ny response to that is

my argunent doesn't lead to that at all. G ven that

NEAL R. GROSS
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| have a DVD, why shouldn't | be able to nake the best
use of that DVD? That doesn't nean that you guys have
to give ne a DVDif no DVD exists. It doesn't nean
that you have to give ne a 35 mmprint. It doesn't
mean that | have to be given anything but, given that
a DVDexists and it's out there, why can't | use it to
the best ability that | can if such subtle
destinations are suited to nmy needs and, in many
cases, they will be if I'ma videophile.

MR. MARKS: And ny answer to that is we do
not give you the DVD unconditionally. That' s what
access control is about. Access control is about
you're granted access to the work under certain
conditions |ike playing it on an aut hori zed DVD pl ayer
that is authorized to decrypt the work. | think you
are nmaki ng the assunption that when a consumer buys a
DVD, they automatically, because they' ve nade the
purchase, have access to the work under any conditions
t hey so choose as | ong as the use that they're nmaking
Is non-infringing and I don't think that's frankly a
correct prem se.

MR. MLLER Well, ny argunent is that, A)
| woul d argue that that is a correct prem se and | put
a lot of work in and nearly 100 footnotes into making

this determnation and a proper understandi ng of the

NEAL R. GROSS
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DMCA and trying to analyze it within that harmtext.
However, | think beyond that, with regard to fair use,
we hear a | ot about |icensing and terns and everyt hi ng
i ke that and my understanding of copyright law is
t hat we have copyright lawin the absence of terns and
licenses. Now, when | buy the DVD, |'ve never seen a
license, |'ve never seen explicit terns, |'ve never
signed anything and if the copyright industry would
provide me with these explicit terns that | agree to
when | buy a DVD, I'd be nore than happy to read t hem
and make a determ nati on.

But inthe absence of specific contractual
terms, then copyright law holds and copyright |aw
holds that there's no reason | can't play it on a
di fferent machi ne. There's no reason that | can't
make use of it as long as it's non-infringing.
Copyright |aw says as long as it's not violating 106
or sone of the other smaller statutes in there, fine.
And so the absence of a |icense --

M5. PETERS:. Sort of |ike your class for
exenption. No?

MR MLLER Say it again

MR. TEPP: Ckay. Go ahead.

MR. METALI TZ: | was just going to say

that argunment was presented to Congress and that
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argument may summari ze the state of the law prior to
Cct ober 28, 1998. Now we have an act of Congress that
says that if you neet the criteria, if there's
ci rcunvention of the access control nmeasure, there may
be liability. So I think that's another elenent.

MR. TEPP: As long as we're talking to M.
Mller, let me continue with you. | have a couple of
questions. M. MIller, in your submtted comment, you
acknow edge that Macrovision can be circunvented
consistent with Section 1201 in order to capture a
copy of the anal og output of DVD use and that that
could get you a copy of the ancillary works, simlar
to the cantorder exenpt we've tal ked about. Granted
that invol ves a copy of sonmewhat | ess quality than the
digital copy right off the DVDif you circunment CSS.

On the ot her hand, there are concerns t hat
have been rai sed by the content industry about copies
that are free and in the clear and piracy. | think by
any standard Congress took those to heart when they
enacted 1201 so we would certainly be in a tough
position to ignore those concerns. The statute says
we have to consider things that are going to harmthe
market. So then we're in the balancing test. So what
| need to ask you is can you identify for us -- and

perhaps | want to say quantify even though we know
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that's a difficult thing to do -- how rmuch benefit
there is to the Blogcritics that you spend nost of
your tinme in your submtted testinony tal ki ng about to
have a perfect copy off the DVD by circunventing
versus a copy that's been captured through

ci rcunventing Macrovi sion or via the cancorder route?

MR. MLLER Wll, it is very hard to
exactly quantify it. I won't be able to give you
specific nunbers personally, but |I wll be able to

gi ve you sone exanples to have an idea of it. Many of
these Blogcritics are college students, are people
wth very |ow resources. So to say for themto go
ahead and go get a canctorder is a rather large
expenditure for these individuals and it nay not seem
a lot to the people in this room but $400 for a
mnimal quality canctorder is going to be very
expensi ve, so even if they were to do that.

Secondly, and thanks to the wonderful
efforts of Macrovision, it's not nearly so easy to get
around Macrovi sion as many people think. To get the
devices, the video correction devices that strip out
the Macrovision and inprove, you often have to go
t hrough quasi -underground sources, deal with ads in
the back of magazi nes. You're not sure who you're

dealing with. You may in fact be dealing with regul ar
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pirates. Sol findit odd that the copyright industry
is saying, well, you can do it by going around
Macr ovi sion so go deal with those people in the back
of those mmgazi nes.

MR. TEPP: You said that.

MR MLLER But to the extent -- no, no.
Qobviously | --

MR,  TEPP: You said that in your
testinmony. Right?

MR. M LLER Based on -- obviously yes.
If Macrovisionis a copy protection device only, under
1201(b) it is legal to around it.

MR. TEPP: Ckay.

MR MLLER It is not, however, legal to
traffic in it and I'm not sure that, as a policy
matter, we want to encourage people to get these anti -
Macr ovi si on devices or encourage them to deal wth
these sort of things because it's illegal to
necessarily traffic in them

MR. TEPP: Let ne interrupt you for just
a second because where you're going raises an
interesting juxtaposition. You're arguing that it's
expensi ve and possi bly agai nst public policy to have
peopl e circunmvent Macrovi sion but your solutionis to

have them circumvent CSS.
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MR. MLLER  Yes.

MR. TEPP: Whi ch arguably is also not
sonmet hing that we want to have unless we absolutely
need it and which normally isn't readily avail able
wi t hout going through sonething very nefarious but
there's sone sort of means that aren't in the front of
t he magazi ne.

MR. M LLER Well, the distinction between
CSS and circunmventi ng Macrovision is that CSS or DCSS
or the circunvention are conputer prograns whereas
ci rcunventing Macrovision requires actual physical
har dwar e whi ch neans you have to have sone sort of
physi cal contact with sonebody which is going to
inplicate a variety of different issues that you don't
get with just downloading from a site in the
Net herlands or in Holland. It's not so easy to buy a
Macrovision circumvention from Holland or the
Net herl ands, but | can download fromthe Holland and
Net herl ands sites, and | see that as an inprovenent,
particularly since CSS is not illegal in Holland or
Finland and so we're dealing with an entirely separate
set of issues.

Now, it is a subtle distinction but I
think a very critical one. | think the Internet is

very different than real space in this sense so |
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think that it's rmuch preferable to have people
downl oading CSS if necessary or creating it
thenselves. CSSis well known, well understood. You
can talk to many cryptographic experts who wll tell
you exactly how it works. | think that's very
superior because that's the other way to get around it
is learn cryptography, learn programmng, and it's
wonder ful for our industry.

MR. TEPP. Well, that doesn't sound I|ike
a cheap way for a college student to get to a novie.

MR MLLER Well, it's cheap in terns of
price, costly in terns of time, and coll ege students
usual |y have nore tine than they have noney.

MR TEPP: But to learn to be a
crypt ographer sounds |ike a substantial undertaki ng.

MR MLLER Forty bit keys aren't that
hard to under st and.

MR, METALI TZ: May | have ask one
guestion?

MR, TEPP: Well, no, but if you want to
respond, go ahead.

MR. METALITZ: | do want to make it clear
on the record that the copyright industry is not
encour agi ng peopl e to ci rcumvent Macrovi sion which is,

| think, what | heard fromthe other side of the room
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and it's just kind of odd that as | ong as you downl oad
your hack over the Internet rather than buy it from
sonmebody in a trench coat in a dark alley, it's okay.
| mean it's cleaner because it's over the Internet.
| don't buy into that thinking and | don't think
that's relevant to this proceeding.

MR. TEPP. Certainly, while DCSS may be

illegal in other countries, it's pretty clearly not

her e.

MR MLLER It's not legal to traffic in
it --

MR. TEPP: Let nme just get the question
out. | think you have rai sed sone interesting points

about the relative difficulties of using DCSS versus
whatever is necessary to circunmvent Macrovision.
kay. But what | want to get back to, | sort of
diverted you on this and | don't want to spend all the
time onit, what I want to ask you is to focus on the
relative benefits of having a circunvented digita
copy for the Blogcritics that you' ve discussed as
opposed to a copy attained through a cantorder or
t hrough circunventing Macrovision so that we can
conpare in this balancing test that we're instructed
to do the relative benefits of the exception you're

proposi ng as conpared to the harns that have been--
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MR MLLER Well, again I'll return to
the fact that to use anything other than your own
hardware, to use a free software program that you
downl oad of f the Internet or obtain other ways i s nuch
cheaper than having to buy and set up all this
addi ti onal hardware. But secondly, | think again,
we're dealing with videophiles. People who are very
interested in the quality of the video, who are very
attuned to subtl e degradations init, and that thisis
very inportant to them I will use an analogy to
musi c.

Many people will not listen to MP3 files
which are conpressed using a loss in conpressions
scherme which neans they | ose sonme of the high notes
and there's a little bit of tinniness and stuff I|ike
that, and they refuse to listen to MP3 files. Most
people find it perfectly acceptable. They think
they're really convenient and stuff, but for them it
just doesn't do it for them They have to have the
hi gher fidelity. How do you quantify that? For many
people, it's worth a lot of noney. It's worth a |ot
of their time and effort and a lot of |oss of
conveni ence. MP3s, | can put themin ny pocket, take
t hem anywhere. But if | really want the high

fidelity, they're not as transportable and they |ose
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these neasures and that's a cost to them And the
same thing goes with videophiles. The fact that they
have to use these loss E analog, digital analog
conversion schenmes and stuff is sinply not acceptable
tothem |It's a very high cost to them And I think
for purposes of criticism and commentary, this is
i nportant. These people who have attuned thensel ves
to the video, to lose their comentary because they
can't get this high quality and provide and share it
wth us is aloss to all of us.

MR. TEPP: So you want us to focus ont the
relative harm to the connoisseur rather than the
average --

MR MLLER | think there's harmto all.
The harm is obviously higher, | think, wth the
connoi sseur but it's a variable graph.

MR. TEPP: Thank you. | just have one or
two questions for M. Hnze on the public domain
issue. | think we've settled with the questions M.
Carson asked that the pure public domain work can be
circunvented, the CSS on that can be circunvented
because it's not a work protected under this title.
So now we nove into sone of the areas of gray about
sonme sort of mx of the same DVD. |1'Il pick a novie

that shows a scene at the Louvre, as one of the

NEAL R. GROSS
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comment ers suggested, which necessarily have public
domai n works in the background. |Is that the sort that
you' re suggesting? You're going to see the Mna Lisa
there and I"mpretty sure that's PD. So there's a PD
work on a DVD. Does that nean, even though the rest
of the novie is two years old, you can go ahead and
ci rcunvent under the exenption you're asking us to
grant ?

M5. HHNZE: | just want to get clear that
| am under standi ng your question. I's your question
directed to a public donmain elenent within a novie
that otherw se is copyrighted?

MR. TEPP: Yes.

M5. HHNZE: Is it the visualization of a
public domain elenment? Vell, no. The class of
exenption that we're seeking is for public donain
notion pictures. W have asked for an exenption for
a Section 102 class of notion pictures that are in the
publ i c domai n.

MR TEPP: Ckay.

M5. HINZE: CQur intention in asking for
t hat exenption was to seek an exenption for the public
domain notion picture so in a situation where a
conpilation DVD includes a notion picture that is

copyrighted and or that there's a clainmed copyright
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over and a notion picture that is clearly in the
publ i ¢ domai n, our exenption would give consuners the
right to access the public domain notion picture.

MR. TEPP: | appreciate that distinction.
Thank you.

M5. HI NZE: Coul d our argunent go further?
Is that what you're asking or perhaps |'m not
under st andi ng your questi on.

MR. TEPP: I['"'m not sure that others
haven't suggested a broader exenption and | guess what
I"'m trying to find out from you is do you think
there's an argunent there or did you craft your
exenption nore narrowy than others?

M5. HI NZE: CQur exenption was crafted to
deal with a notion picture that's in the public
domai n, not an el enent.

MR, TEPP: Did you do that because you
felt that the |arger exenption couldn't be sustained
under the terns of the rul emaki ng or wasn't necessary?

M5. HHNZE: | think we actually wanted to
present to the Copyright O fice narrowexenptions that
fit wiwthin the classifications and the determ nations
that the Copyright Register and the Librarian of
Congress made in its 2000 rulemaking. W were

conscious in crafting our exenptions to think about
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the nature of the class that we woul d need to present
and | think -- | haven't actually given -- | guess the
answer to your question is the way we crafted our
exenptions was specifically to address a class that
would fit within the definition of “class” as we
under stood the Librarian of Congress and the Regi ster
to have defined that term in the 2000 rul emaking.
That was the reason why we crafted our class the way
we crafted it.

MR. TEPP: Ckay. Thank you.

I"mtrying to further pursue this |line of
exactly what it is the class you' re proposi ng woul d or
woul dn't reach. How would you address the foll ow ng
hypot hetical ? There was a docunentary produced about
the Wight Brothers first flight and in that there's
a 20 second clip of footage of the actual first flight
of the Wight Brothers. | don't even know if that
exists, but let's assune it does. That footage is
clearly public domain so you ve got public domain
audi ovi sual work on a DVD. |If we issued the exenption
verbatim to what vyou' ve requested, can CSS be
circunvented for that docunentary?

M5. HI NZE: | actually don't think that
that's within the scope of what EFF has requested, so

anything | say | guess is in the category of

NEAL R. GROSS
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speculation. But if you'd like me to specul ate on the
hypot hetical, | guess | would |ike to get clear for ny
understanding. As | previously said, is that our
exenption was crafted to deal with a unit of a notion
picture and a notion picture in the public domain
Per haps |' mnot under st andi ng your question correctly.

MR. TEPP: As | read your submtted
testi nony, C ass 4 audiovisual works that are in the
public domain in the United States that are rel eased
solely on DVDs, access to which is prevented by
technol ogi cal protection neasures.

MS. H NZE: Right.

MR. TEPP: Now, this 20 second clip of the
Wight Brothers first flight. Let's assunme there's no
other way to get it but on this DVD. That is --

M5. HHNZE: Right. Okay. | understand
where your question is going. Perhaps it would have
been nore hel pful if we had said notion pictures per
se. | can authoritatively say to you our exenption
was targeted at notion pictures as a unit, not at
footage within a w der worKk.

MR,  TEPP: Then let's <change the
hypot hetical and instead of a docunentary on the
Wight Brothers, it's a docunentary on the Laurel and

Har dy and we have a clip fromone of the PD Laurel and
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Hardy fil ns.

M5. PETERS: You still have a clip.

M5. H NZE: Sorry?

MR. TEPP: That's exactly the question.
What I'mtrying to find out is how nuch public domain
material nmust there be on the DVD in order to arrive
at the threshol d where you want the exenption to kick
in? Any audi ovisual work, any notion picture of any
| ength or does that have to be the predom nant nature
of it? You used the term conpilation. Are you
suggesting that they're i ndependent works?

M5. HI NZE: Qur exenption was targeted at
capturing a unit of a notion picture which is in the
public domain and by that, | nean sonething like a
Charlie Chaplin novie, a work, a notion picture work.

M5. PETERS: You're not talking about
parts of a work?

MS. HI NZE: No.

MS. PETERS: Right.

MR. CARSON:  You know t hese guys. They'l|
take two frames out of it and say hah, you can't use
it.

MR. MARKS: | hadn't thought about that
but thank you.

M5. HINZE: | actually think it's a very

NEAL R. GROSS
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i mportant thing to be clear about and we were careful
in drafting our exenption to nake our exenption
request as narrow and as practicable as possible. |
think the key issue here is the fact that public
domain works are being issued in conbination with
copyrighted works. That is the key issue here and
what we have heard this norning before we broke for
| unch was an argunent about increasing availability of
wor ks by virtue of works being rel eased on DVD and ny
concern there is that it is a matter of choice for a
notion picture conpany to rel ease a DVD that includes
both a copyrighted work and a public domain work

That is sonething they can choose to do or choose not
to do and, to the extent that there's an ability for
themto choose to make public domai n works avail abl e,
or -- to release public domain works and bundl e t hem
toget her with copyrighted works and put themall wth
inside a CSS wapper so that it now becones an issue
where soneone has to potentially violate Section 1201

to access what was otherw se available as a public

domain work -- in other words, reasonably avail able
as a public domain work -- | think there's a real
chilling effect on consuners there and our exenption

Is trying to get that particular situation exenpted.

MR. TEPP: Ckay. Let me ask one | ast
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thing and I'Il stop. |'mnot sure -- and nmaybe |'ve
just mssed it. I"'m not sure |'ve heard or seen
evi dence of this bundling. W had sone discussion of
t he nine or maybe four or five or whatever it is that
were strictly PD, subject to CSS. Do you have
specific evidence of entire PD notion pictures being
bundled with new copyrightable material, of any
material that's still in copyright?

M5. HNZE: As | stated in response to M.
Carson's question, | believe that the two consuner
commenters actually, the works that they referred to,
the Lumere Brothers and the G eat Wrks of Filmare
inthis category and, as | said, | believe that there
is, based on our searches as of Decenber in our
coments, that there are 70 public domain works
avai l able on DVD. | woul d wel cone the opportunity to
suppl enent the record by providing exact concrete
exanpl es. | believe there are two exanples in the
record already in this proceeding by virtute of the
consunmer comments and, wth the permssion of the
Copyright Ofice, 1'd be very happy to suppl enent the
record because | believe that is the situation and
that is predom nantly the situation.

MR. TEPP: Well, we'd certainly like to

get those facts if they're out there. Thanks.
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M5. GARMEZY: | just wanted to say in the
case of public domain works, even though the film
woul d be in the public domain, that does not nean t hat
the original creators or the actors in it or their
heirs don't have an interest in what happens to the
filmor how it is utilized or how, particularly for
the actors, their i mage m ght be used, whether it's in
public domai n or not.

MR TEPP: Okay. | assune you're not --
wel |, maybe this cones from-- that | thought we had
unanimty on fromthe question M. Carson asked. Are
you suggesting that a purely public domain work al one
on a DVD protected by CSS shoul d not be circunmventabl e
for the 1201(a)(1)?

M5. GARMEZY: No, |I'm not but |'m just
saying that in the case of these conpilations, we
shouldn't make the assunption that there's not a
reasonable protection of these works in the
conpi | ati on.

M5. HINZE: Could we clarify that? |'m
not quite certain --

MR, TEPP. Let M. Metalitz go.

MR, METALITZ: It's not directly on that
poi nt .

MR. TEPP: Okay.
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MR CARSON. You want a clarification of
what she sai d?

M5. HINZE: 1s there a kind of copyright
in public domain works? |'mnot clear.

MR TEPP: | thought | heard no but |
don't want to put words in anybody's nouth.

M5. GARMEZY: No. | said --

MR. METALI TZ: I was just going to say
that in ternms of the supplenentation of the record,
which | agree would be very hel pful, we do have to
di stinguish the fact that a public domain title is on
DVD doesn't necessarily nean that it is protected by
CSS. | think we heard that this norning that these
are two separate standards and so just to say this
title is on DVD, we al so have to know whether it was
protected by CSS to know whether it even cane within
the scope of what we're tal ki ng about here. Wether
that's standing alone, although | think we're in
agreenent that the statute doesn't reach it if it's
bundled with other titles. There obviously may be--
that circunstance may exist.

MR, CARSON When you give us that
information, will you give M. Mtalitz a copy and
you'll certainly have an opportunity to advise us

which of those titles you cone up with are not
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protected by CSS.

MR. METALITZ: | can try but | think the
fact of the matter is that nost of these public domain
titles -- | nean if you look at nost of the mgjor
notion picture studios, they are not primarily in the
busi ness of distributing public domain titles. So
this was likely to be small distributors and so forth.
We can certainly try.

MR. CARSON: Good idea. | nean we've got
to get the evidence in front of us. There are burdens
of proof here. Sonetines the best we can do is he'l
give us the information, you got a chance to respond.
W'l | do our best.

MR. TEPP: Thank you.

M5. PETERS: Could | just follow up with
your questi ons. M. Metalitz this norning talked
about the fact that if in fact the notion picture is
in the public domain, then it is possible that nmaybe
you can get access to it through the Library of
Congress or maybe the UCLA film archive. But |
t hought | renenberer saying that's not good enough
If infact the work is in the public domain and if in
fact it is available in public archives, doesn't that
respond to your fair use concerns?

M5. HNZE: M argunent isn't an argunent
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about fair use. M argunent is an argunent about the
nat ure of copyright protection.

M5. PETERS:. |If in fact you can get a copy
of the work, then where's the problenf

M5. HINZE: The problemis that the work
is in the public domain. The copyright owner is the
public. In that particular category of works, there
is no claimto copyright, as | wunderstand it. My
concern woul d be that by releasing sonething that is
in the public domain with a CSS protection on a DVD
that there is an assertion of private rights over
sonething that is a public work and that, | guess,
t he- -

M5. PETERS: So you're saying that they
can never conbine a copyrighted work with a public
dormain work in a package?

M5. HI NZE: They can never deny the public
the right. In ny analysis, they can never deny the
public the right to access it. They shouldn't be
entitled to use CSS and the | egal sanctions of Section
1201 to deny the public the right to access the public
domai n el enents of that conpilation. That woul d be ny
posi tion.

M5. PETERS: To access. That neans to be

able to play it?
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M5. HINZE: | would actually go further.
They’ re public domai n wor ks, since they' re not subject
to copyright, the public is entitled to use the non-
copyrighted material in all manner of ways. As |
said, by definition, these works are not subject to
copyright law and the intent of Congress when it
struck the careful ly constructed copyri ght bal ance was
that consuners woul d have the ability to use, not just
access, works that are in the public domain.

MS. PETERS: So an exanpl e that you rai sed
this norning. It's a public domain work and now
ancillary material has been added to it. Peopl e
commenting on how it was made or the sets, whatever
That's clearly copyrighted footage. It now is
conbined with the public donain. How does that play
out in your proposed exenption?

M5. H NZE: Are there two separate pieces?
That's where |'m --

M5. PETERS: Well, obviously there's the
ancillary material that kind of tal ks about the film
what ever . Doesn't matter what it is. But it's
related to the film but it's new. But with this
package, with this DVD, there is also the quote,
"public domain notion picture.” How does vyour

proposed exenption work in that case?
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M5. HINZE: To what does it apply?

MS. PETERS: Yes.

M5. HHNZE: It applies to public domain
wor ks.

M5. PETERS: But you want to be able to
circunvent all of it because it's all as a package.

M5. HINZE: The only reason that we are
seeking an exenption to circunvent all of it is
because a copyright owner has chosen to release it
conbi ned with a copyrighted work. If it were rel eased
as a solo form | think we all agree, as far as | can
see this afternoon, that there's really no need --

M5. PETERS. So you're basically saying
you don't put out any ancillary material.

M5. HI NZE: Don't choose to nmke your
busi ness nodel dependent upon using a technol ogi cal
protection neasure to protect sonething that's
actual | y sonet hi ng you don't own a copyright in. That
m ght be the other way to phrase it.

MR.  MARKS: | just wanted to respond a
l[ittle bit to this with just sonme practical thoughts
per haps about the access to the public of copies of
the work because | think part of +the business
incentive to take a public domain work and renaster

it, restoreit, to put it out on DVD, and add perhaps
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hi storical information or get the directors back with
that work to talk about the work is not sinply sone
nefari ous schene to say, aha, we're going to snatch
this away from the public domain but rather to say
we're going to nmake an investnent to make this work
available to the public and we'd like to get an
econom c return on that investnent.

And | think there is, when you | ook at the
overall balancing of availability of works to the
public, I think its' inportant to bal ance the issue of
If you're going to allow circunvention of works that
represent conpil ations of protected works and public
dormai n works, will the end result be greater access to
the public of these public domain works, nore
restoration of these public domain works, or |ess?
And | just think that's one factor that needs to go
into the equation.

And anot her issue | wanted toraiseis if
you take public domain literary works that are
available in print, and | understand, at least in
Engl and and | don't know if this happens in the U S.,
but sone publishers who specialize in publishing
public domain works do so on paper that has a certain
sort of water mark on it so that if you go to just

nmechani cally photocopy the public domain work, the
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wat er mark appears and obliterates part of the text
and so the copy that you' ve made is really not very
usabl e.

As far as | know, no one has chall enged
that that's sonehow an illegal activity to engage in
because you're trying to frustrate the nmaking of a
mechani cal copy of a copy of the work. | think sone
of those same argunents could apply in this case. |
t hi nk when we speak about public domain works, there
does need to be sonme sort of distinction nade between
the work itself, which |I believe the Register was
getting to saying hey, the work itself could be
avail able in an archive, could be available at the
Li brary of Congress, available for people to nake
what ever fair use they want, versus saying that every
single copy of the public domain work nust be nade
readily available for any sort of use that a user
wants to make. | think that is sort of blurring the
di stinction between the work falling into the public
domain itsel f versus whet her you can take any steps to
actually protect the investnent that you ve nmade in
di stributing and bringing copies of the work out to
t he public.

And finally I'd like to say, at least in

nmy mnd and this is only nmy opinion, | think the
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geni us and the val ue of the public donain, of the fact
that works fall into the public domain has nmuch nore
to do with the public performance of those works,
giving theatrical performances of things, nusical
performances of things, using them as the basis for
derivative works and new versions, and that that is
really the key i nput in social value there rather than
just slavish consunptive nechani cal reproductions for
consunption. That's my own personal opinion.

M5. HHNZE: Can | respond?

M5. PETERS: Yes. | want to ask a
question first. When you nake a work avail able on
DVDs, even with CSS, everybody, as |long as you have a
conpliant player, which is everything except maybe
sonme stand-al one Linux systens, you do have in fact
access to it. The reason | went to the archive
exanple was because | was thinking you wanted to
sonehow use footage or sonething that was there. But
it sounds the way that you're doing it is your
argunment is based on a principle that the fact that
it's in the public domain neans it should have no
restrictions on it whatsoever and it's not really a
practical -- you're not after a practical effect that
| can't make fair use of it.

M5. HHNZE: |'mnot arguing for fair use.
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Fair use only applies to copyrighted works.

M5. PETERS. Right, soit's all straight.
In principle, a work is in the public domain and,
therefore, it should not have any controls on it
what soever, whether it's an access control or
copyri ght.

M5. HHNZE: 1'd actually rephrase it from
the consuner point of view as going the other way.
Consuners shoul d continue to have the right to access
it.

M5. PETERS: But if they are, if in fact
you go and buy a DVD, you can play it.

MS. HI NZE: Perhaps I'll finish ny
t hought .

M5. PETERS: | don't know where the access
I ssue is.

M5. HINZE: Consuners Should have the
ability to access and to use. That will mean in the
case of public domain works that are not subject to
copyright, the ability to copy it. That's certainly
not true of any of the other three, of the four
exenptions EFF requested in this proceeding. But in
relation to public domain works which are not subject
to copyright law, yes, that would mean both to access

and to copy. So just to be really clear about that,
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that is the position for this category of works. And
as | said--

M5. PETERS: So every copy that gets put
out has to have the ability to use that copy in any
way .

M5. HHNZE: As | understand it, we have
conpl ete agreenent that if a public domain work were
to be rel eased on a DVD subject to CSS protection and
nothing else was on that disk, there would be
agreenent that there would be no violation of 1201.

MS. PETERS: But if it's the other way.
Now it has copyrighted material wth it that's
entitled to be protected and mybe it's to be
beneficial to the public, it also includes a public
domain work and now to flip it the other way is they
can't protect their copyrighted work if they nake the
choice to bring the public domain work into that DVD
for the benefit of the public.

M5. HI NZE: | understand the socially
beneficial argunent. | have heard that several tines
this afternoon. M concern with that is that it may
actually hide an assertion of private rights over a
public asset. |I'mnot a specialist in English |aw so
| don't know what the situation is there.

M5. PETERS: |'mjust getting it straight.
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I"mjust trying to understand the two sides. You're
not going to agree with each other, and we're going to
struggl e.

MR. CARSON. That |eads to ny question,
probably directed to this side although you folks
coul d conceivably know the answer. |[Is CSS an all or
not hi ng proposition? In other words, if you want to
put CSS on that DVDto protect the ancillary materi al,
does it necessarily also have to protect the public
domain material sitting right next to it or can you
make a choice, CSS would apply to only this part of
the disk which has the copyrighted material and the
rest public domain material is free and clear and is
not protected by CSS?

MR. MARKS: For ny part, the answer is |

don't know. | just don't know.
MR. CARSON: You coul d probably find out.
MR MARKS: But | will try and find out.
MR. CARSON: Anyone el se know t he answer ?
M5. HHNZE: It's a good question.
MR. MARKS: | just don't know.

MR. CARSON: Next is not so much a
guestion as a comment. You nentioned the two reply
comment s you have fromnenbers of the public about the

conpi | ati ons.
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M5. HI NZE: Yes.

MR. CARSON: | don't "think they doit for
you. | don't think the record shows anything right
now. Fitz Swanson says that the Lumere Brothers
Victorian era filmFromthe Earth to the Moon is on
G eat Works of FilmVolume 1 but fromall we can tell
fromthis cooment, every single work on G eat Wrks of
Film Volume | which could be the first decade of
notion pictures is public domain. We just have no
i nformati on what soever to tell us that.

The ot her comment is pretty nuch the sane
si tuation. It's the Charlie Chaplin Marathon. You
tell us some copyrighted works are on that. The
comment doesn't, so the record is absolutely barren at
this point of a shred of evidence that there are

conpi | ati ons contai ned i n both public domai n wor ks and

copyrighted works. |If you want to persuade us, you
haven't begun to neet your burden. You'll get the
chance.

M5. HINZE: | appreciate the clarification
and, as | said, we wll be happy to supplenent the
record in this regard.

MR, CARSON. Ckay.

M5. PETERS: Anything el se?

MR, CARSON: Not hing. Ckay, Bob.
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MR KASUNIC. | want to follow up on what
David was just asking. | understand we're going to
get sone foll ow up on whet her you can separate the CSS
for the public domain and not have it on the public
domain work and have it on the copyrightable work
But just to sort of phrase it inadifferent way, this
seens to be sonewhat in line with, at |east the way |
see it, the harmthat you're posing is that this is
again another form of nesting where you have the
overall protection covering both and it's just being
used as a neans to broaden the scope of protection.

I want to also get clarification here
too. It's not your position, is it, that you think
t hat technol ogy can not be used to protect the public
domain work so if, for instance, CSS was put on the
new nmaterial on a DVD but sone other form of copy
protection or sone kind of technol ogy al one that woul d
not fall under 1201(a)(1) was put over the other work
or that was not prohibited by the |aw, technol ogy
al one coul d be used on public domain works --

M5. HHNZE: | think -- sorry.

MR. KASUNIC. Go ahead.

M5. HNZE: | think it woul d depend on t he
particul ar technol ogy that was used. There would be

no 1201 violation for instance, in the situation
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you' ve given. Sorry. .. It would depend on the
t echnol ogy which was used, the particul ar technol ogy
in question. In the exanple you' ve just given, there
woul d be no violation as | understand what you' ve said
just for this pure copy protection. There would be no
viol ation of 1201(a) in order for a consuner to nake
use of that work. There mght be sone issues then
out si de of 1201 about whet her or not there's sone sort
of burdening of the public interest in prohibiting
access to a public work but, as | understand your
question, | don't think there would be a 1201(a) issue
t here. So it would be outside the scope of this
proceedi ng, any concerns that that m ght raise.

To give you a nore thorough answer, |
think I would need to knowa little bit nore about the
particul ar technology at issue and what the inpact
woul d be. | think that would be ny sort of road map
to how to anal yze that.

MR. KASUNI C. Let ne nove back -- pl ease.

MR. METALITZ: | think it's inmportant to
remenber that 1201(a) doesn't contain any prohibitions
on using technol ogi cal controls. W' re tal ki ng about
under what circunstances are you liable for
circunventing it. Now, 1201(k) nmay in sone

ci rcunst ances where you can put copy controls in a
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particul ar anal og situation, and | would not even try
to explain what those situations are at this point
wi t hout | ooking at 1201(k) which I haven't in a |ong
time. But | just wanted to put on the record that in
sonme cases 1201(k) w Il affect when you can put copy
protections on and when you can't.

MR. KASUNI C. Mvi ng back just again for
clarification on the 1201(a)(1)(d) question about the
effect of that in ternms of infringing users. | just
want to understand in terns of David' s option two
whi ch woul d be that only non-infringing users can take
advantage of that. AmI right that the result of that
would be -- well, first of all, there would be
copyright infringement if sonmeone was using it for an
i nfringing purpose but then also that this would be a
violation of 1201(a)(1) as well. Is that right?

MR, METALITZ: Yes. |If that analysis is
correct, if that's how the courts read it. Yes.

MR. KASUNI C. |s everyone in agreenent on
that? Ckay.

Now, M. Metalitz, you stated that you're
not aware of any 1201(a)(1l) cases and |I'm quite
confident that if you're not aware of any, no such
cases exist. Cearly, even though there have been no

cases of that, there's undoubtedly been acts of

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

246

circunvention. |I'mtrying to get at what the reality
is of 1201(a)(1) and for this | canme across a section
of an article that was part of the WPO conference
that M. Marks and M. Turnbull wote sone tine ago.
If I can just quote a little section. It says, "For
sever al reasons, a conduct only approach is
insufficient. G rcunvention conduct is generally not
publi c. I ndividuals usually undertake it in the
privacy of their honmes or work places. VWi le the
results of such activity such as a software utility
program t hat hacks a copy protection neasure may be
made public, the conduct |eading up to that cracking
of the protection systemis usually private. It is
nei t her feasi bl e nor desirable to undertake systematic
nmoni toring of private conduct to deter circunvention
activity. In any event, nost people wll not
undertake the time and effort to crack the copy
protection nmeasure on their own."

So in light of that, isn't it somewhat
obvious from the fact that there hasn't been any
enforcement of 1201 in the courts and that the
trafficking provisions are really the key to
protection for copyright owers? Let ne just finish
the last part and I'Il give you all the tinme you want.

This sort of struck neinterns of M. MIller's point,
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too. Doesn't an exenption that we find or reconmend
in this rulemaking really only provide a neans for
honest people to be honest with the caveat that only
such honest users that also have the technol ogical
ability to actually acconplish this will be able to
utilizeit? That's the end of ny |ine of questioning.

MR. MARKS: Let nme take part of that and

maybe ot her nenbers of the panel will take part of it,

since you were quoting froman article that I wote
and | frankly believe that | wote the passage you
quoted from | can't blane it on Bruce.

I think the statenents that were witten
fromwhich you quoted were ainmed at pointing out the
i mportance of havi ng t he prohi bition, t he
ci rcunvention prohibition go to devices and why havi ng
just a conduct-based only prohibition would not be
adequate for the reasons that | cited. That doesn't
necessarily | ead one to the i nexorabl e concl usi on t hat
conduct, prohibitions on circunvention conduct, are
usel ess or are not of any normative validity in and of
thenselves. I'dlike to drawa real |life parallel to
t hat because even though there may not have been any
1201(a) (1) litigations brought to date, that doesn't
mean there may not be in the future and what 1'd |ike

to do is draw an anal ogy straight fromthe copyright
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law and what's going on frankly with the nusic
industry for a long tinme with the file swappi ng and
the copyright infringenment that's been going on on
peer to peer activities. The nusic industry took the
course of we would prefer to get at the purveyors of
the file sharing software that's allowing this
copyright infringenent to take place and put our
reliance on contributory infringenment cases and
vicarious infringement cases and that had been the
approach actually for several years. Because t hat
approach may not be yi el ding exactly as useful results
as the nusic industry nay have w shed for, the nusic
i ndustry has now begun to actually sue individual
upl oaders or downl oaders for the direct infringenent
that they are engaging in.

| believe the sane t hing coul d happen sone
day with respect to circunvention devices where if in
fact there is lots of circunvention activity taking
place due to the fact that we are unsuccessful in
controlling the trafficking in circunvention devi ces,
we may well feel ourselves forced to bring |egal
actions against individuals who do engage in such
ci rcunmvention conduct.

MR MLLER | would just |ike to say that

this is a very scary proposition and only increases
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the need for this exenption. Wat he's proposing is
that the novie industry is going to begin prosecute
peopl e under 1201(a) w thout necessarily having an
infringement violation necessarily attached to it,
that they will begin enforcing 1201(a) whether it's
for fair use purposes or not which only increases the
need for an exenption and, if the nost Ilikely
interpretation of 1201(d) is part two of M. Carson's
anal ysis, then this means that people who are naking
non-infringing uses will be -- he's maki ng an ar gunent
that people making non-infringing uses -- if I'm
making a five second clip violating CSS in order to
review in kind, | will be prosecuted for that under
the DMCA, and this is precisely what Congress did not
i nt end. So his argunent is, to nme, a parade of
horribles. | could not have nade it nore clear.

MR KASUNIC. M. Metalitz.

MR METALI TZ: | think I would say M.
Marks hit the nail on the head again, as he often
does, that this is a tool that may be needed. I
woul d just add really two additional points. First,
| think the quote you read -- and | agree with what he
said in Geneva four years ago which is that often this
woul d take place in private in the hone, etcetera,

etcetera. It's easy to conceive situations where it
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woul d not . One exanple | would give is end user
pi racy of business software applications which can be
carried out through the wuse of 1201(a)(1) in a
busi ness setting and while | think there m ght be an
argunent to be nmade that if the systemls operator of
a conmpany were to strip off access controls so that
peopl e coul d have access to unlicensed copies and so
forth, arguably there m ght be an (a)(2) violation but
I think it's clearly an (a)(1l) violation and,
therefore, it's possible that | egal tool would be used
in that setting which is not private in the hone but
in fact sonewhat nore a public sphere.

The last point | would rmake is that the
notivation, one of the notivations for enactnent of
the DMCA was to bring the U S. into conpliance with
the WPO Internet treaties and those treaties, it
seens to ne, require that there be renmedi es agai nst
peopl e who circunvent access controls. So obviously
that doesn't dictate the scope of those renedies or
whet her there will be exceptions and so on and so
forth, but I think if Congress, because of Congress's
goal to inplenent these treaties, | think it was
i nevitabl e that there woul d be sone prohibition of the
act of circunvention also.

M5. HHNZE: Could | just make one conment
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in response to that? | just would like to be clear
for the purposes of the record that there's nothing in
the Article 11 Copyright Treaty and the Article 18
W PO Performances and Phonograns Treaty obligations
that required the particular scope of inplenmentation
that was done by Congress in Section 1201. So just
for the record, | would Iike to make it clear that the
wor di ng of those provisions doesn't actually specify
a particular formof prohibition. It doesn't actually
specify that there needs to be both an act and a tools
prohibition in order to satisfy that obligation.

MR. KASUN C: I just have one other
guestion in response to a coment that M. Mller
made. | just want some clarification. You said that
Section 1201 is not concerned with the market as a
whol e but is only concerned with individual use. |
wonder how you can say that in |light of, in
particular, | think, Section 1201(a)(1)(c)(iv) that
one of the factors that we have to consider is the
effect of circunvention of technol ogical neasures on
the market for a value of the copyright works.

MR. MLLER Actually, ny responses to the
argunent nmade in the reply comments with regards to
the fact of the benefit to consuners, not to the

commercial value of the works. | deal with that
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argument in a separate way. The argunment made in the
reply comrents to ny initial coment was that the
effect, not on the market but on the availability of
copyrighted works. What they claimis that they have,
because of the existence of these devices, that we
t herefore have nore available. | dispute this in a
nunber of ways.

One of the ways | dispute this is by
reference to the House report, #105-551, where it says
that the purpose of 1201 is the nechanismthat allow
the enforceability of the prohibition against the act
of circunvention to be selectively waived for limted
time periods if necessary to prevent a dimnution in
the availability to individual users of a particular
category of copyrighted materials. They' re sayi ng
wel |, the availability of having this copyrighted work
will create all kinds of stuff but what your focus is
on is whether individual users are being harnmed by
this and you can selectively waive it for particul ar
cl asses of works for particular users, a particular
class of users, and not to focus on the market as a
whol e but to focus on whether or not individuals are
bei ng harnmed, and ny argunent is that individuals are
bei ng harmed here. That's not referring to the

commercial market. | have other argunents that |'m
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basically saying that their conmercial nmarket is not
being harned at all by this exenption. By giving ne
the ability to do a five second cormentary or critical
clip of their novie does not create a recogni zabl e or
cogni zabl e commercial harm | may say that DVD sti nks
and the ancillary works are terrible and don't buy it,
but that is not a cogni zable harmw thin the scope of
this rulemaking to their commercial interests.

MR. KASUNIC. Do you have any comments?

MR. MARKS: | just can't resist responding
to the last comment which is that none of what's at
i ssue today or any of the argunents that we are maki ng
t oday have any bearing or any relation to the notion
that we are trying to stop sonebody from saying a
particular DVD title stinks, don't buy a particul ar
DVD title by AOL Tine Warner or any other speech
el ement . Just when remarks like that are nade, |
can't not respond to them

MR MLLER May | just respond to that.
I f my understanding is correct, the speakers fromthe
Director's Cuild of America was meking the argunent
that directors don't want this exenption because
Internet critics specifically mght alter it or use it
I n ways that the individual deens appropriate but the

directors do not. So |I'm being responsive to that.

NEAL R. GROSS
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Thank you.

MR. METALITZ: |If | could just respond to
the first part of his answer about individual users.
I"d have to go back and | ook at the comm ttee report,
but | think Congress was saying there that we need to
|l ook at what is the inpact on the availability of
these works for non-infringing uses by individuals.
They' re not necessarily tal king about non-infringing
use by other entities. But that doesn't nean that if
one individual is harned or suffers an adverse inpact
that that's enough to constitute or to justify an
exenption. |I'mnot sureif that's what M. MI | er was
arguing or not, but I think the fact that they use the
termi ndi vi dual users doesn't necessarily nean all you
have to do is find one person who feels that they're
hurt and the exenption should be granted.

MR KASUNIC: | don't think that's what
you were argui ng.

MR M LLER  No.

M5. DOUGLAS: The cause that M. Mller
was saying in his coment was that what you need to
focus on is -- and | suppose you say it in the first
place -- | guess I'Il just ask it this way. Wuld
notion picture producers be less wlling to nake

material available on DVDs if they knew that the
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prohi bition on the use of circumvention tools would
not be in force on the use as opposed to what happens
after you let the cat out of the bag? Does that nake
any sense?

MR. METALI TZ: ["m sorry. Coul d you
repeat the question?

M5. DOUGLAS: Wuld notion picture
producers be less willing to make material avail abl e
on DVDs if they knew that the prohibition on the use
of circunvention tools would not be in force?

MR. METALITZ: | think the answer to that
question is yes, that they would be less likely to
make naterial available on DVDif 1201(a)(1) were not
applicable. Yes, | think the Librarian has found t hat
to be the case in general. That doesn't nean it
applies in every single instance and that there can be
no exenptions, but | think as a general rule, the
answer to your question would be yes, it would reduce
the incentive to nake these works avail abl e.

M5. DOUGLAS: Okay. Yes, M. Mller.

MR. MLLER I"d just like to say the
question why would it reduce these incentives? The
DGA has argued that anong the reasons that it would is
because directors don't |i ke having people alter their

work or criticize it or parody it, and that is not a
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cogni zable harmwithin the scope of this rul enaking
body. The other possible harm that | can inagine
which the DGA has offered is that it harns the
commercial interests, that they will not get the noney
fromthis, and it's hard for ne to see how permtting
non-infringing uses wunder the interpretation of
1201(d) that we've offered would result in any
cogni zable comercial harmto their interests. |It's
not enough for themto say that they will be harned.
They shoul d state how and precisely where within the
scope of this rul emaking that harm applies, and they
have not nade that case.

MR METALITZ: | think I have to rise to
t he defense of the DGA here. M problemhere goes to
the whole thrust of this argunent of ancillary works
because | can't avoid the suspicion that the reason
we' re hearing so nuch about ancillary works i s because
the Copyright Ofice said in footnote 13 that maybe
that's the thing that canme closest to arguing for an
exenption. Virtually everything that M. MIler said
in his filing and in his testinony today could be
applicable as well to the principal work, principal
notion picture that's on the DVD

One difference here is that in these

ancillary works there tends to be nore of an

NEAL R. GROSS
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opportunity for the director to speak with his or her
own voice and to present sonething. By the way,
there's also nore work for directors to direct making
of docunmentaries which many of these have and have a
separate director fromthe director of the principal
film So there's obviously an econom c interest here
in the creation of these works and these ancillary
wor ks woul dn't even exist were it not for this fornmat
In many cases. So | just don't see where the economc
interest as well as the other interests of the DGA are
not very deeply inplicated here.

So ancillary works are a target of
opportunity here, | think is what I'm hearing. Most
of the argunents agai n that have been nade woul d apply
just as nmuch to the principal notion picture. The
problemis you rather forcefully closed the door on
that in the year 2000 and you left the door open a
crack in 2003 and that's why we're hearing so nuch
about these works and there's such great interest in
the directors.

M5. DOUGAS: Yes, nmm'am

M5. GARMEZY: Could | just clarify for the
record. | did not say that directors felt that the
reason they have these great concerns about the

Bl ogcritics is because they don't Ilike to be
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criticized. Cearly, directors are very used to bei ng
criticized in print, on TV, in reviews, etcetera. |
never said that was the reason for any objection.

M5. DOUGLAS: M ght even enhance the
interest in the novie itself. But that's certainly
besi de the point here.

W' ve heard a nunber of tines that going
back to ancillary works, not tal king about anybody's
notives, that these ancillary works are an additiona
bonus and that we really ought not be considering
ancillary works because consuners haven't even
suffered a dimnution of material. |In other words,
this is just gravy. So we're supposed to | ook back to
2000 and see what material was available to the public
and then see whether or not that material has been
di m ni shed. Wat's wong with that anal ysis? Wat's
wong with saying well, this is just additional
material that we woul dn't have had in the first place?

MR MLLER Well, it's not clear to ne
necessarily that the way you construe the statute is
al ways to | ook back to the year 2000. | think there
are several different ways to interpret the statute
and | think it nmakes it clear that the Congress did
not intend to set the bar at the year 2000 and any

wor ks that appear, new nedia forns, new fornms of work
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that could be put on DVDs or anything are suddenly
just going to be exenpt because they never existed
bef ore and, of course, the claimw Il always be well,
t hey never woul d have existed without DRM Certainly
Congress did not intend that.

So | think what we have to do is | ook at
the present and |ook at what the standard of the
present is. Right now the standard is that these
works are going to be readily avail able. DVDs are
hardly issued w thout them That in fact, there's
mar keting for them that people buy DVDs precisely
because its ancillary works are available. 1t's not
sinply because of DRM These ancillary works are on
there, not because of DRM necessarily but because the
directors want it on there. They want to explain
nore, they want to talk to their audience.

So we sinply shouldn't just take it at
face value that well, these works would not exist
wi thout DRM There's plenty of reason and plenty of
evi dence to show that they woul d exi st whet her or not
DRM was avai |l abl e or not.

Furthernore, again, | think that what
Congress is intending in this statute for statutory
interpretation is to | ook at where bar is at present

when you make the ruling, not necessarily what it was.
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| nmean otherw se, a hundred years fromnow, we'll be
aski ng can we get an exenption for this wonderful new
media form of brain inmaging? Well, brain inmging
never existed back in the year 2000. Therefore, it
never woul d have exi sted at the year end. Therefore,
It shouldn't be considered. So I think we need to set
the bar at the present and the present is that thisis
pretty standard and it's inportant.

Just quickly to address the issue of why
we chose ancillary works 1is because of their
I mportance to comentary and criticism In the
Li brary of Congress ruling, they said well, they neet
the burden closer on ancillary works because they're
not available on VHS as opposed to other stuff. But
that's not the argunent |'m making. "' m maki ng an
argunment about how inportant they are to conmentary
and criticism and how that really is key to
under st andi ng and working with the novies.

M5. DOUGAS: Yes, M. Marks.

MR MARKS: | just wanted to respond to
the last comment of M. MIller. One of the reasons
why ancillary works are nmade avail abl e on DVD, one of
the reasons, is because with that digital format and
the ability to conpress and place nore i nformati on on

that format, there is roomto place both a novie and
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the nmakings of these comrentaries, these additional
ancillary works whereas with VHS analog tape it is
often a struggle just to fit the novie onto a single
cassette. Soit's very accurate, | think, to say that
the DVD format itself lends to the inclusion of these
ancillary works and that these ancillary works are
sort of a natural thing for novie studios to do to
make the DVD nore attractive and to make it sonething
t hat consuners want to purchase because it's got these
added bonus materials. | agree with that conpletely.

Where | disagree with M. Mller is the
premse that it's not DRMthat's the cause or that has
any causal nexus to the ancillary works because where
| think he msses the point is that but for -- and |
really nmean but for -- the availability of CSS to be
applied to protect notion picture content on DVDs,
none of the notion picture studi os woul d have rel eased
their novies on DVD in the first place. | know that
from firsthand personal know edge from having
negotiated for two years over the CSS |icense
agreenent and even with CSS, several notion picture
studios were very reluctant to release the notion
pi cture content onto DVD because of the fear of piracy
of releasing their filns on a digital format. So |

can say wth absol ute personal know edge that but for

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

262
the existence of DRM and CSS, you would not have
notion pictures rel eased on the DVD format.

MR. M LLER: My only quick response to
that is that that was back in 1995 and | don't think
we have to judge the but fors by the standards of
1995. O herwise, we'll be trapped in a time warp
where our | aws becom ng increasingly in variance with
the forward noving of cultured society.

M5. DOUGLAS: Thank you.

M5. PETERS:. You have one | ast question.
Ri ght ?

MR. TEPP: Yes. Thank you.

Very qui ck for anyone who wants t o answer.
I s there an i ndependent market for what we're calling
ancillary works?

MR. MARKS: Yes.

MR. CARSON: That's it?

MR. TEPP: That nmay be enough. Does
anyone di sagree or want to add to it?

MR. METALI TZ: An independent market for
anci |l lary worKks.

MR. TEPP: For the offset in the market
values, | nmean they are a part of the val ue package.

MR. METALI TZ: | ndependent mar ket val ue?

MS. PETERS: Do you nean separate and
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apart fromthe --

MR. TEPP: Separate and apart from --

MR, MARKS: Yes.

M5. PETERS: From UOB itself.

MR.  MARKS: Yes. | can think of a
specific exanple in sone of those on sone of the filns
that we've rel eased. |'mthinking back of Robin Hood,
Prince of Thieves, perhaps not our npbst notable work
but there was a very popular nusic video by Bryan
Adans which we included in wth the filmand | think
clearly that that nusic video, for exanple, in and of
itself, has market value and <could be sold
i ndependently. So | would say yes.

MR TEPP: And what would the effect on
that market value or nmarket be of the proposed
exenption?

MR. M LLER | would say it would have
zero effect on the market val ue of these works because
again, | believe in the interpretation of 1201(b)
whi ch holds that only non-infringing uses and non-
fringing uses, as | said before, are going to have no
commercial harmor that conmmercial harmis outwei ghed
by other interests in the fair use analysis of the
four part test.

MR. TEPP: Anyone di sagree?
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MR. METALI TZ: Yes. | would disagree
because | think if you establish sonething as having
i ndependent mar ket val ue, you're basically sayingit's
got the same kind of value as Robin Hood, Prince of
Thieves. It may not be the sane dollar anmount but it
has the sanme type of value and | think for all the
reasons that M. Marks has already gone through, CSS
and the ability to prevent circunvention of CSS is
critical to making those works avail abl e.
M5. PETERS: W're going to take a 10
m nute break in which people can use any facilities
that they need and then the final panel.
(Wher eupon, off the record for a 10 mi nute
recess at 3:46 p.m)
MS5. PETERS: The |ast panel of the | ast
day of hearings 2003 rul emaking proceeding is a
historic event and we'll celebrate. This one is
regi on coding. All of the wtnesses have been
previously introduced so |I'm not going to go there.

Can | turnto this side of the table and who wants to

go first?
M5. HHNZE: | can.
M5. PETERS: GCkay. EFF. Speak up, Gaen.
M5. HI NZE: Thank you. Thank you for the
supportive environnent. EFF is requesting an
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exenption for a l|imted class of DVDs, foreign
audi ovi sual works and novi es that are rel eased on non-
Regi on One DVD format and are not ot herw se avail abl e
on DVD in the United States. Region coding controls
on DVDs currently preclude American consumers from
pl ayi ng foreign novi es they have | awful | y acqui red and
lawful Iy inported into the United States ontheir U S
DVD pl ayers.

The exenption we have proposed would
permt consuners to play these novies. Playback of a
DVDis a non-infringing use of these audi ovi sual works
since private performance i s not one of the exclusive
rights granted to copyright owners by Section 106 of
the Copyright statute. As M. Attaway of the Motion
Pi cture Associ ation of America stated in his testinony
before this rul emaking on May 2, the purpose of the
regi on coding systemis to allow copyright owners to
control marketing of their works. The region coding
systemdoes not and was not designed to protect any of
the rights granted to copyri ght owners by Section 106.

In considering whether to grant this
exenption, we are asking the Copyright Register and
the Librarian of Congress to decide whether
preservation of an existing business nodel should

out wei gh consuners' ability to nmake a non-infringing
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use of their lawfully acquired and lawfully inported
DVD novi es.

The parties opposing this exenption have
made four main argunents. First, the Joint Comenters
have argued that EFF has not net its burden of proof
in establishing harm anmounting to a substantia
adverse inpact on non-infringing uses. They deride
the figures provided in EFF' s comments for the nunber
of novies fromAustralia, Japan and I ndia that are not
released in the U S on Region 1 DVD format in the
United States as being “sonewhat suggestive of the
nunber of titles inthis class and the U.S. demand for
them but they are presented in a way that tends to
exaggerate both these qualities.”

However , the Joint Conmenters have
criticized only the figures provided for Indian novies
and have not disputed the figures provided for Region
4 Australian novies or Region 2 Animé works. In terns
of actual harm | note that 124 consuners have filed
comments i n support of this exenption describingtheir
inability to play nunerous lawfully acquired DVD
novies that are not available in a Region 1 format.
These comments constitute detailed firsthand evi dence
of non-infringing uses that Anmerican consuners are

currently prohibited frommaki ng due to regi on codi ng
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access control s.

The Joint Commenters also argue that in
order to neet the substantial adverse inpact standard
of proof for this exenption, EFF is required to show
the nunbers of foreign novies released on DVDs that
will not play on Region 1 DVD players. This would
require a showing for every foreign country of the
nunber of foreign novies that are never released in
the United States, and a showing that they are
released solely on DVDs that are not coded either
“one” or “all” or “zero.” If this were the standard
of proof that an exenption proponent had to neet, it
woul d negate Congress’ intent in establishing this
rul emaki ng process, nanely as the Commerce Conmittee
report stated, To provide a fail-safe mechanism to
protect consunmers' non-infringing uses.

It would also raise serious questions
about the procedural fairness of this process. The
only parties who coul d physically gather that data are
the parties opposing this exenption. These parties
have chosen not to disclose this data, even though by
doing so they could presumably refute our clains if
the scope of people affected is as mnimal as they
suggest .

EFF submts that the data on the record in
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this proceeding, in EFF' s comments and in the over 124
comments filed by consuners, is sufficient to prove a
present substantial adverse inpact on users' ability
t o make non-infringing uses of their awfully acquired
wor ks.

Qur opponents also argue that this
exenption should not be granted because Anerican
consuners can acquire a VHS version of the rel evant
foreign novie. As DVDs continue to overtake VHS as
the preferred novie distribution nmedium this is not
a feasible alternative to address the likely harmto
consuners in the next three years.

Previ ously we have provi ded some
information, a printout of the slides that we showed
i n our previous panel that we woul d ot herw se show but
will not due to tinme constraints this afternoon, which
addresses the volune of sales of DVDs versus VHS. As
| noted in the previous panel, DVD sal es overtook VHS
sales in early 2002 and DVD rentals overtook VHS
rentals in March 2003. The availability of VHS sources
of these works is |ikely to decrease in the next three
years for two reasons.

First, as in the United States, foreign
novies are increasingly being released only or

predom nantly on DVD and retailers are ceasing to

NEAL R. GROSS
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carry or reducing their stock of VHS tapes in response
to consunmer denmand. For instance, our subm ssion
cites the 2002 decision of Japanese Aning conpany
Bandai Entertainnment to release only on DVD. And as
previously quoted in the slide from this norning,
Maryl ou Bono, Vice President of Hone Video Marketing
for Warner Strategic Marketing in the United States
stated that Warner decided in January of this year to
phase out VHS rel eases because, as she put it, "VHSis
dead. "

|'d al so point out on the slide that we
showed this norning that Grcuit Cty ceased carrying
VHS tapes in June 2002 and in Septenber 2001
Bl ockbuster reduced their stock of VHS tapes by 25
percent .

The second reason i s as VHS t apes degr ade,
the existing stock of older works on VHS tapes wl|
di m ni sh. Unl ess an exenption is granted to allow
American consuners to view their lawfully acquired
DVDs, they will increasingly be walled off rom the
benefits of cultural exchange offered by foreign
novi es.

The Joint Comrent ers’ second nmjor
argunment agai nst this exenption is that consuners are

not actually denied access to their lawfully obtained
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DVDs because they can purchase alternative DVD
pl ayers. There are two options avail able to consuners
here. First, consunmers can buy a nmulti-region or al
region player. Apart fromthe fact that these are not
easy to find since neither amazon.com nor any of the
five mpjor U S. consunmer electronic stores sell these
any nore, the Joint Commenters have taken the position
in several lawsuits that playing a DVD on one of these
pl ayers violates Section 1201(a) because it goes
beyond the scope of the authority granted by a
copyri ght owner.

In the appellate brief in the Universal v.
Reneirdes case cited in our submssion and nost
recently in their March 2003 sunmary judgnent papers
in the pending 321 Studios litigation, the Motion
Picture Association of Anerica and several of the
novi e studi os have argued that the scope of authority
given to consuners is limted to playing the DVD on a
DVD- CCA |icensed DVD pl ayer. Since the DVD CCA's
multi-tiered |icensing systemrequires DVD players to
respond to a DVD s regi on codi ng, nulti-region players
are not DVD CCA authorized and playing a DVD on t hem
therefore violates Section 1201, according to the
Motion Picture Association and its nenber studios.

| should note here that | was sincerely
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surprised to see a statenment by M. Attaway in his May
2 testinony responding to a question from M. Carson
whi ch appeared to present a conpletely contrary
position to the public position taken by MPAA and its
menbers in the two lawsuits |I've just nentioned in
rel ation to their construction of Secti on
1201(a) (3)(B). Assuming for a nonent that the
copyri ght owners still believe that the playing of a
DVD on a multi-region player violates Section 1201,
which is what | understood this norning' s discussion
to be, that | eaves consuners with a second option of
purchasing up to three region specific players from
the relevant foreign countries, paying associated
shi ppi ng costs, and purchasi ng a nore expensive nulti -
standard television or a PAL or SECOM to NTSC
converter to over cone any questions about
I nconpatibility of broadcast standards and conversion
of electricity standards.

I"d like to make two points here. First,
this is a significant capital equi pnment cost to ask a
consuner to bear to playback a novie. Second and, nore
inportantly, the consuners' desired use here is a non-
infringing use. Pl ayback of a DVD is a private
performance. It is not one of the exclusive rights

granted to copyright owners under Section 106 of the
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Copyright statute. It is also clearly lawful for
consuners to inport foreign novies on DVD for
personal, non-comrent use under Section 602 of the
Copyright statute. On closer inspection then, the
Joint Conmenters' argunents distill down to the claim
that it is appropriate to inpose a significant cost
burden on Anerican consuners to enjoy what is a non-
infringing use of lawfully acquired nmedia in order to
preserve an exi sting marketing systemfor these works.
The third argunent nade by our opponents

or by some of our opponents against granting this
exenption is that the system of geographic region
coding is part of the exclusive right of distribution
granted to copyright owners under Section 106 and,
therefore, granting an exenption would violate this.
This is not accurate. Copyright |aw does not grant
copyright owners unfettered control over distribution.
The Copyright statute recognizes a nunber of
[imtations on copyright owners’ distribution right.
Two of these limtations, the first sale doctrine
which is recognized in Section 109 and the right of
personal inportation recognized in Section 602 for
noncomrer ci al purposes both support the exenption we
have sought here. This exenption would only extend to

DVDs that consuners are lawfully allowed to inport
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into the United States under Section 602 of the
Copyright statute.

The Joint Commenters have argued in
relation to one of the exanples cited by EFF that
allowi ng consuners to play a lawfully inported DVD
novie that was currently in U S theatrical release
woul d underm ne box office profits. However, this is
al ready permtted by Section 602 of the Copyright | aw.
The same argunent coul d equal ly be | evel ed at i nported
foreign VHS tape novies. Congress has al ready drawn
the balance in favor of permtting exactly this
behavior and it should not nmake a difference whet her
the consuner is trying to play a foreign novie
pur chased on DVD or VHS.

Not hing in the | egislative history of the
Digital MIllennium Copyright Act indicates that
Congress intended to override Section 602 or Section
109 or otherwise to extend the rights granted to
copyri ght owners under Section 106 by enacti ng Section
1201.

The fourth argunent nade by opponents of
this exenption is a claimto user facilitation and a
correspondi ng warning of reduced availability should
an exenption be granted for region coded works. The

Joint Commenters state at pages 26 and 27 of their
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comments that the use of region coding hel ps preserve
the market opportunity for U S. distributors to make
foreign works avail able and that foreigntitles would
becone far nore widely available to Anerican viewers
through U. S di stributors, "so long as the
di stributors can be assured that regi on codi ng access
controls are respected in the United States."” The
same argunent was made by testifiers at the May 2
hearings in this proceeding.

In response 1'd like to point out first
that we are seeking this exenption precisely because
many forei gn novi es are not and have not been rel eased
in the United States despite the existence of region
codi ng on DVDs and CSS for the |l ast three years. U S.
copyright owners can control the scope of this
exenption by choosing to release a foreign work in
region one. Second, there is no sense in which this
exenption would deprive U S. distributors of an
econom ¢ benefit. U S. distributors have not | ost any
profits because the work was not available in the
United States. Copyright owners' foreign distributors
have al so not been harmed econom cally because they
have recei ved the desi gnated purchase price.

Third, the threat that copyright owners

will not release content unless there is absolute

NEAL R. GROSS
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| egal protection for technol ogi cal protection neasures
is not actually borne out by the last three years
experience of the content scranble system protection
on DVDs. Prior to the introduction of the DVD fornmat,
copyright owners argued that they required | egal
protection for technol ogical protection measures to
overcone the threat of illegal copying and to provide
incentives to make digital content available. As a
result, content rel eased by the major notion pictures
on DVD has been protected by CSS since 1998. However,
as | nentioned in this norning s hearings, CSS has not
been effective at preventing |arge scale commerci al
reproduction of DVDs. It was defeated al nost
i mredi ately by a group of hobbyists and the tools for
ci rcunventing CSS are wi dely avail abl e on the I nternet
and from comrercial vendors in the United States.

As the MPAA frequently points out, |arge
nunber s of unaut hori zed copi es of notion pictures are
wi dely avail able for downl oad on the Internet. G ven
t he copyright owners’ stated concerns about the need
for protection against digital piracy you woul d expect
the copyright owners to have abandoned, releasing
content, on CSS unprotected DVDs. But exactly the
opposite is true. DVD sal es overtook VHS sales in

early 2002, as | nentioned, and Warner Hone Video is
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noving to rel ease novies only on DVD

My point here is that notion picture
studi os have continued to make their copyrighted wor ks
available on DVD, notwithstanding the ease of
defeating CSS. Granting an exenption for circunvention
for alimted class of novies owned by consumers who
have paid for these works and have lawfully inported
theminto the United States will not have any bearing
on copyright owners’ decisions to nmake content
avai | abl e.

Finally, I1'd like to enphasize that this
limted exenption does not open the floodgates to
wi despread copyright infringenent. First, the
exenption is limted to non-infringing playback of
novi es and does not i mruni ze i nfringing behavior. It
doesn't include reproduction.

Second, as Section 1201(a)(1)(D) nakes
clear, any exenption granted by the Librarian of
Congress cannot be interpreted to authorize infringing
behavior. If anyone were to go beyond the scope of
t he exenpti on and make an unaut hori zed reproduction or
di stribution of the DVD work, copyright owners would
continue to have the ability to bring suit for
infringenment and the full range of renedies currently

avai |l abl e to themtoday under copyright | aw. And based
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on what we have discussed this afternoon, it would be
likely they would be in violation of 1201(a) in that
situation.

Thank you very nuch

M5. PETERS: Thank you.

Any opening testinony?

M5. GROSS: Maw |l present the testinony.

M5. PETERS: Ckay.

M5. GARLI CK: Good afternoon. |[|P Justice
wel comes this opportunity to testify to the Copyri ght
O fice about the adverse inpacts on the ability of
users to enjoy fair access to DVDs.

Region code restrictions significantly
interfere with non-infringing access to and post sale
uses of DVDs. The magnitude of this harmwarrants the
recommendation by the Copyright Ofice of the

exenption proposed by IP Justice in its subm ssion

coments.

W wish to make initially four procedura
comments, and then we'll rmake four substantive
coment s. Al though we have touched on these

procedural comments earlier today, we feel it is
inportant to remnd the Copyright Ofice of these
points in consideration of the region code exenption,

because they again i npact on the substantive findi ngs
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and also they address the reasons given by the
Copyright Ofice for rejecting such an exenption
during the first rul emaking.

Firstly, IP Justice would like to again
rem nd the Copyright Ofice that its obligations in
this rulemaking are to the users. Mor eover, the
Ofice's duty is to ensure access to works by users,
not the availability of works by copyright owners.

Congress i ntroduced t he anti -ci rcunvention
measures to encourage copyright owers to make their
wor ks avail able digitally, or in the words of the | ast
rul emaki ng, "The neasures were designed to be use
facilitating." The responsibility of the Copyright
Ofice in this rulemaking is not to repeat Congress'
logic, but to protect users and ensure access to
i ndividual DVDs, not the availability of DVDs
general ly.

Second, the structure of this rul emaking,
as interpreted by the Copyright Ofice, effectively
precludes it from achieving its purpose. The
Copyright O fice insists that exenptions be defined
according to class of work, adequate protection of
user rights requires that exenptions be drafted with
reference to the type of user and circunstances of

use. For exanple, if a person inports a DVD for

NEAL R. GROSS
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personal use, they are not infringing a on a copyright
owner's right to control inports, but if the person
imports comercial quantities of DVDs they are.

Third, the Copyright Ofice has set an
i npossibly high evidentiary standard, given it
requi res evi dence of substantial harmor |ikelihood of
harm However, the adverse effects experienced by
users are likely of their very nature to be individua
and personal, difficult to neasure and quantify. For
exanple, it is extrenely difficult to neasure all of
the Anmericans who travel each year and purchase DVDs
overseas intending to play it when they get hone.
This difficulty does not detract fromthe preval ence
of such harm it does nmean that the Copyright Ofice
shoul d accept as evidence news reports and princi pal
anal yses of likely harm which take account of the
Interaction of the anti-circunvention neasures wth
the limtations and exceptions for users under
tradi tional copyright principles.

Fourth and finally, IP Justice urges the
Copyright Office to be mndful in conducting the
second rul emaking of two inportant facts. Firstly,
the first rul emaking was conducted when the
prohi bition on active circunvention had not yet taken

effect, and three years later the trend of digital
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| ockup is nore apparent. Thus, the extent of the
i npact on users nust be greater because the anti-
circunvention nmeasures are broader than copyright.

The second inportant factor is that the
I npact of any exenption will necessarily be |imted.
This is something that the Copyright Ofice failed to
t ake account of in the first rul emaki ng, circunvention
of access controls are, by their nature, inherently
non-commerci al and personal, and as we've discussed
earlier today, that arises fromthe fact that in order
to be take advantage of an exenptive act of access
circunvention, which is a bit of a tongue tw ster, a
person nust be highly technically literate.

Turning now to our substantive conments,
of which we have four. | would firstly like to note
that it is extrenmely inportant that the Copyright
O fice act now and grant the exenption before users
are msled into thinking that they do not have the
right to watch foreign purchased novies on U S. coded
DVD pl ayers, and before users effectively |ose the
right to watch foreign purchased novies.

Section 603(a) of the Copyright Act
specifically carves inportation of novies for
personal, non-commercial wuse out of the copyright

owners nonopoly. Access controls should not be
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allowed to elimnate this consuner right and prevent
users from taking advantage of this intentional
statutory carve out.

What ever a user doesn't know to use they
will lose. Failure to grant an exenption noww || set
this process of ms-education in train irreversibly
and w Il render Section 603(a) neani ngless for DVDs.

In its first rulemaking, the Copyright
Ofice incorrectly relied on the fact that by
pur chasi ng addi ti onal equi pnment a user could watch an
overseas coded DVD. This msses the point. Such an
attitude entrenches a de facto extension of the
copyright owners right to dictate technology. Only
t he nost determ ned and i nforned consuners are |likely
to do so, and then only if they have the disposable
i ncome to buy the necessary equi pnent. This precludes
opportunity for demand for and conpetition in
technol ogy design. This overturns Section 603(a)'s
right of personal inportation, since it effectively
bars such activity. |In essence, DVD copyright owners
are again dictating the technol ogy preferences over
consunmers and wusurping individual rights in the
digital nedia they purchase.

Second, we woul d note that region coding

i npedes cul tural exchange. At a tine when technol ogy
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could enable greater cultural exchange through the
ability of the American consuners to purchase foreign
films through foreignwebsites, regi on codi ng enforces
cultural separation. |f people are forbidden to
bypass these controls we cut ourselves off fromthe
opportunity for worldw de cul tural exchange.

The technology has the potential to
col | apse t he di st ance bet ween peopl e, but the busi ness
nodel of DVD copyright owners seeks to erect
artificial walls in order toreceive extrene maxi m zed
profits.

The Copyright Ofice should not assist in
this process at the expense of users. The franers
originally intended copyright to facilitate cultura
exchange, but after centuries of nanipulation
extendi ng both the scope and breadth of copyright it
is now being used to justify perpetuating cultura
separation

Third, thereis no evidence that the novie
industry will suffer harm as a result of a region
codi ng exenpti on. Just because profits are not
maximzed in the extreme does not renove the
I ncentives for copyright owners to nake content
avai | abl e.

In addition to the highly personal and
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non- commer ci al nature  of access circumention
menti oned above, it is the fact that this exenption
wi || expand the global market for DVDs, rather than
the market sinply being donestic it wll Dbe
i nternational. Each person who takes advant age of the
region coding exenptions wll be a legitimte
purchaser in that global nmarket.

Fourth and finally, region coding defeats
the first sale doctrine as it applies to DvDs.
W thout a region coding exenption there is no resale
market for foreign purchased DVDs in the US
Simlarly, there can be no overseas resal e market for
Aneri can DVDs.

At exactly the time when the internet
opens up the opportunity for people to sell their
second- hand DVDs t hroughout t he gl obal vill age, region
codi ng segnents and shrinks the village bazaar. This
will further discourage people from purchasi ng DVDs
overseas once they experience these restrictions. It
further entrenches the copyright owner's ability to
control private enjoynent of all DVDs. It is the
user's right to access and freely dispose of DVDs
wher ever purchased, which the Copyright Ofice has a
duty to saf eguard.

Thank you.
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MS. PETERS:. Thank you.

On this side, who wants to go first?

MR. MARKS: Again, | don't have any forma
introductory remarks for this part of the panel. Let
me just try and respond by the foll ow ng.

First of all, in the rul emaki ng conducted
in 2000, the Copyright Ofice and the Librarian did
find that there were legitimate reasons for the notion
pi cture conpanies to enploy regional coding on DVD
discs, and I would just like to summari ze again sone
of those rationales for the enploynent of regiona
codi ng.

One is that the rights to exploit a film
on video and DVD are frequently granted to different
parties in different territories, and, therefore,
regional coding assists in the enforcenent of this
legitimate | i censi ng of copyrights and of distribution
rights. And, this particularly happens quite
frequently in the noti on pi cture i ndustry,
particularly for independent notion picture producers
where rights are often sold, pre-sold, before the
first frame of filmis ever shot, and those rights are
often sold to different third parties for
exploitations in different territories. So, regional

coding really assists in the proper exploitation of
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those distribution rights.

A second reason, and one that the
Copyright Ofice and Librarian refer to in the
rulemaking, is the fact that there are staggered
rel ease wi ndows for the exploitation of a fil mthrough
the wi ndows of theatrical, honme video, DVD, pay for
view, pay television, free tel evision, et cetera, and
that these windows vary fromterritory to territory
and country to country. So, the regional coding on
DVD hel ps preserve the integrity of those w ndows so
that, for exanple, if a filmhas not yet been rel eased
in Europe in theaters, but is already on DVD in the
United States, that DvVDs don't just get sinply
transshi pped to Europe and, therefore, destroy the
t heatrical w ndow of distribution.

A further reason is the fact that as we
di stribute our novies in various territories overseas
we have to conply with certain |ocal censorship or
| ocal version requirenments, and the regional coding
hel ps us to make sure we are conplying with those
requirenments.

And finally, there are variations in
television formats, NISC, and PAL, and SECAM which
exi st, and the regional coding hel ps ensure that the

discs that are distributed in the regions with those
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formats are playable on tel evision sets.

And, | just want to stop there for a
nonent, because even if you have, for exanple,
acquired a DVD of a French novie in France, and even
if hypothetically you can circunmvent the regional
coding of that novie to play it on your DVD pl ayer, if
the novie on the DVD has been placed on that French
DVD only in PAL or SECAM format, and if your DVD
pl ayer does not have the ability to transcode the PAL
format into NTSC, it will not necessarily play on your
tel evision set.

CSS has nothing to do with that. CSS has
no requirenments as to whether a particular regiona
DVD pl ayer can or cannot have the ability to transcode
PAL into NTSC and vice versa, but the fact of the
matter is, sone DVD players do and some DVD pl ayers
don't. So, just defeating regional coding in and of
itself doesn't necessarily guarantee that the disc is
going to play on the particular DVD player that you
have in your hone.

On the effect of regional coding in
general, that was part of the reason | wanted to
enphasi ze the growh in foreign titles that have
occurred in ternms of their distribution in the United

St at es. Far from there being a paucity of such
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titles, there's been an actual threefold growmh in
terms of just foreign |anguage feature filns, and |
believe alnost a fivefold growth in ternms of anine
titles that are released now and distributed in the
U S. market on Region 1.

| know Ms. Hi nze was speaki ng about Bande,
t hat Bande was, perhaps, going to stop releasing its
aninme titles on VHS, but the fact is, Bande, which is
included with Pioneer, in this description of the
suppliers who supply the U S. nmarket with anine on
DVD, Pioneer, including Bande, is actually the nunber
one supplier of anine titles to the U S. market on
DVD, and currently they are supplying 427 titles. So,
| think, in fact, regional coding has is not the end
result of depriving US. users and consumers of
foreigntitles, there have been a dramatic i ncrease in
those foreign titles distributed in the U S. market.

Finally, for me, one of the big reasons
here about why we should not seek to create an
exenption to defeat regional coding to allow people
who are individually purchasing foreign DVDs abroad
and bringing them hone to be able to watch them is
because | think there is a less risky and |ess
burdensone alternative which is, not only perhaps the

purchase of a DVD player which may cost $100, and
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which legitimately you may have to i nport or purchase
off the internet, but the fact that you can also do it
via a DVvD ROM drive, and any DVD ROM drive that is
purchased the regional coding, even if you buy that
DVD ROM drive here in the United States, and it's
coded for Region 1, the CSS license allows, and the
DVD ROM drive facilitates consuners being able to
reset the regional code five tines.

And, the way it works, and | apologize
because it's a little bit conplicated, the consuner
can set it five tinmes. After the fifth time that
they've reset it, they do have an ability to reset it
again, but they have to bring the drive to an
aut hori zed deal er or an aut hori zed service
representative, who can then authorize an additional
set of five changes, and then they can bring it back
again for a second, for athird, fourth, and fifth set
of authorized changes. So, you can change it 25 tines
in total, but you have to go back for each set of
five. You only get the first five when you buy the
ROM drive itself.

But, the point is, isif you are - sone of

the coomentaries |'ve read, | believe one of themwas,
was it David MIller - David Carroll, he kept on
referring, for exanple, to Japanese titles. He
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referred to no other titles but Japanese titles. Al
that would require himto do would be to purchase a
$40 DVD ROM drive, set it to Region 2, which he could
do hinself, then he's set, he can view all of those
Japanese Region 2 coded titles here in the U S. And,
it seems to nme that if the wusers have enough
di sposable inconme to be traveling abroad to acquire
titles to bring back into the United States, it's not
very burdensonme to ask themto spend $50 to buy a ROM
drive to enable their viewing of those titles,
particul arly, now when the players and the ROMdri ves
cost no nore than naybe two, three or four DVD titles
in and of itself.

| wanted to al so just touch briefly on the
I ndi an | anguage filmissue. This had conme up in the
prior rulemaking, when | nmade an inquiry through
Warner Home Video, where we made inquiries into the
I ndi an market. The information that we were gi ven was
that Indian filnms are, when they are rel eased on DVD
are generally coded all region, nulti-region, so that
they are playable here in the U S

Interestingly, in the DVD rel ease report,
which is where |'ve gathered all these facts and
figures about the nunber of foreign | anguage feature

filne that are rel eased on DVD, none are listed for
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the Indian |anguage. Apparently, there are no U S
distributors who are in the market selling Indian
| anguage DVD titles for the U.S. market. So, you have
Chi nese, French, Spanish, Japanese, Italian, Gernman,
Russi an, Korean, Hebrew, Portugese, but no Indian
foreign | anguage titles.

However, | went on to Netflix, which I
don't knowif the panel is famliar with Netflix, but
Netflix is an internet-based rental service for DVDs.
It is a legitimte service. Netflix purchases
aut hori zed, you know, DVDs, and | don't know, | think
they only rent DVDs, |'m not - actually, |'m not
positive about whether they deviate, but | believe
they only do DVD rentals. A subscriber pays, |
believe it's $20 a nonth, and they are able to get
three DVDs at a time, request titles, get three DVDs
at a tine. They are mailed to them with a self-
addressed stanped mailer to return the di scs, and when
they return the discs they get their next three
titles. And, it's a very, very popular service.
Everybody | know who uses it absolutely loves it.

I went onto Netflix to see if there were
any I ndian | anguage titles, filmtitles avail able, and
there are, in fact, over 380 Indian |anguage film

titles available. | cannot say here that they, wth
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absolute certainty, that they are playabl e on Regi on
1 DVD players for the U S., but because Netflix is a
service that serves the U S. market nmy presunption is

that, in fact, they are playable. W plan to - |

mean, we'll probably subscribe, order sone, try them
on a DVD player to just check it out. | actually sent
an e-mail to the Netflix folks saying, gee, I'm

interested in subscribing and only have a Region 1
you know, DVD player, wll these Indian foreign
| anguage titles that you are naking available, wll
they play on it, | didn't get a response. But, |
think it's inportant to try and test that out.

Al that is to say is that | do not see
regional coding as a big inpedinment to this cultural
exchange and to the grow h of foreign | anguage product
and titles being nmade available in the U S. nmarket,
and | fear that if circunvention of region coding is
permtted what it may do is all ow both people who are
very sophisticated and know how to defeat regional
coding to be able to do so with respect to their
titles that they buy abroad, but the net effect may be
that it discourages distributionof thetitles by U S
di stributors here in the market, and the net effect
could be actually |less access to foreign |anguage

wor ks t han nore.
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MS. PETERS:. Thank you.

M. Mtalitz.

MR. METALI TZ: Thank you, and before the
hearing draws to a close | just want to take this
opportunity to thank the nmenbers of the panel for your
attention, your consideration of our views, and the
questions that you' ve posed to us, and also to your
fortitude as | speak at 4:30 p.m, on the | ast day of
t he heari ngs.

Just briefly onthe regi onal codingissue,
i nthe decision or recommendation that you rendered in
t he year 2000, and t hat was approved by the Librari an,
there were really four main points, and you actually
di scussed this issue in sone detail. First, you
concluded that regional coding on DVDs is an access
control. Second, you concluded that it encourages the
distribution and availability of DVD titles in the
United States. Third, you characterized the problem
of - or rather, the call to circunvent regi onal coding
as confined to arelatively small nunber of users. And
fourth, you noted that there are options avail abl e for
those users and you listed VHS resetting the regional
coding on the DVD player, and obtaining an out-of-
regi on player or player set, where it could be a ROM

drive set, to a region other than Region 1

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

293

| would subnmit to you that your first two

conclusions remain just as true today as they were

three years ago, and M. Mirks has already talked
about sone of the reasons for regional coding.

Your third point, | think the evidence is
that this, perhaps, is even a smaller problemthan it
was three years ago, or rather it affects fewer
peopl e, because of for the very reason that M. Marks
cited, the growth, quite inpressive growh, in the
nunber of foreigntitles released inthe United States
on DVD, and particularly strong growth in the area
that | think on this record right now is nost
docunented, and that has to do with Japanese anine
titles. Some of the submitters have given you a
weal t h of exanpl es of Japanese anine titles which they
wi sh to circunvent regional coding, but | think we
al so have evidence now that there's been a dramatic

gromh in the licensed authorized distribution of

anime titles in formats that will play on Region 1
pl ayers. So, | think that has to be taken into
account .

And, on your fourth point, as to the
options that are available, |I think it is definitely
a - those options are nore avail able today than they

were two and a half or three years ago. VHS is still
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avai l abl e in many cases. | don't gai nsay the evidence
that VHS is declining, but as | said earlier today I
think reports of its dem se are greatly exaggerated
and in many cases it will be an option.

Second, the regional <code resetting
function that M. Mrks talked about renains
avail able, and | do want to take issue with the
characterization that the joint commenters have ever
said that obtaining a multi-region player, a player
that's been nodified wthout the authorization, or at
| east potentially in violation of the obligations of
the distributors, to play DVDs from any region, |
don't believe we've ever suggested that that's an
option because we believe, at least in the United
States, that trafficking in that is probably a
viol ati on of 1201.

In any case, |'ve gone back and | ooked at
nmy subm ssion, and | don't believe we have ever said
that, so I'mnot sure, perhaps, Ms. Hinze was talking
about one of the other conments.

And finally, the option of purchasing an
out-of -region player, a player that's set to Region 2
if you are interested in the Japanese titles, or
what ever regi on you are nost interestedin, I think as

M. Marks has al ready pointed out, the cost of that is
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much less than it was a few years ago. If you can
solve this problem by buying a $40 or $50 piece of
equi pnent and then using it indefinitely to play these
titles, it's hard to see the substantial adverse
inmpact on your ability to play titles that may
t hensel ves cost al nost that nuch for each individua
one, or close to it.

I think | ooking at the congressional goals
here in the context of regional coding, if the
congressional goal istoincrease the availability for
non-infringing uses of, inthis case, foreign titles,
anine titles and so forth, on DVD, there are really
two nodel s to choose fromhere. One is the nodel that
t he proponents of the exenption argue for, | would
call that the drip drip nodel, you can bring in these
titles one at a tinme under Section 602(a) of the
Copyri ght Act, which we don't have any problem wth,
run of f inports, and then you can take them hone and
on your Region 1 player you can circumvent the
regional coding, this would be the effect of the
exenption if it's granted, and then you can watch
these titles, anine titles or other foreign titles.

And, if you have the connections to either
go overseas, or are savvy enough to buy fromoverseas,

and you know how to circunvent this control, then
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you' || be able to achieve this objective. That's the
drip drip approach.

The al ternative approach is what | think
we are seeing now, which is at |east building up the
pressure so we get an honest trickle of these titles
into the United States, and the way you do that is to
attract U S. distributors, to encourage people to take
on, or rather entities to step in and distribute these
titles to people that want to watch them on Region 1
pl ayers, get Region 1 titles and distribute themin
the United States.

Region coding 1is very inportant to
achi eving the honest trickle solution, because if you
are someone contenplating being a distributor for a
Japanese title, or Indian title, or another foreign
title in the United States, it's certainly nore
attractive if, in fact, you are only conpeting agai nst
the drip drip, you are only conpeting agai nst people
that are able to circunvent. In other words, your

market is there, except for a few isolated cases, a

very small ni che of peopl e that are maybe
circunventing, or illegally bringing these in under
602(a) .

So again, if the goal is to encourage the

avai lability, increase the availability in the United

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

297
States, you want to have a systemthat encourages the
creation of authorized distribution relationships,
regi onal coding helps to do that as it preserves the
market in the United States. And, allow ng
circunvention of regional coding would discourage
t hat .

If the aninme market is as big as many of
the submtters say it is, | think it wll prove
attractive and | think we al ready see evidence that it
is proving attractive to U S. distributors.

Now, | can't say this based on personal
knowl edge, we are shadow boxing a little bit here,
have to say, because these decisions are not made by
menbers of the Motion Picture Association, or of AFMA
for the nost part, they are made by the producers of
Japanese anine titles or of Indian producers, and so
we don't have - this is not a situation necessarily
where we have all of this information, and before |
attract a question from M. Carson as to whether ny
grade and evi dence was better than Steve Marks grade
and evi dence, which 1I'll take the 5'" Amendnent on, |
don't know that we have this information, but as I
say, we can certainly try to obtain it, but | think
t he evidence that M. Marks has pointed to here, that

Dean Mar ks has pointed to, shows that there's a robust
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market for - there are an increased nunber of
distributors of Japanese titles, foreign titles
generally, and Netflix is getting themfromsonewhere
and sending them to custoners all over the United
States, and | have to presune that those Indiantitles
are playable on Region 1 players.

Before I conclude, | want to just say a
word about the application on the regional coding
i ssue for video ganes, especially consol e ganes, and
| think it's easy to confuse the issues here but they
are sonewhat distinct. It's easy to confuse them
first because sone of the reasons for regional coding
inthe audio visual area, the filmarea, also apply in
the video ganme area, such as the regional status of
Iicensing and the need for | ocalization and so forth.
The video game industry doesn't really have the
wi ndows issue, the tinme-related w ndows issue, at
| east not to the extent that the novie industry does,
and it doesn't have the PAL, CCAM and NTSC i ssues, but
ot herwi se the reasons are the sanme, and, to further
confuse matters, an increasing nunber of consol es can
serve both as DVD pl ayers for DVDs that have CSS, or
t hat have the regional coding that is conpatible with
CSS, and for video ganmes that are on DVD that are

subject to a different kind of access control and use
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a di fferent kind of regional coding. The same machi ne
does both these things. So, it's a little bit
conf usi ng.

But, | think the anal ysis woul d be sim | ar
inthis case. | would cite one additional factor that
mlitates against - well, two additional factors that
mlitate against recognizing a regional coding
circunmvention exenption for video ganes. One is that
there's virtually no evidence in the record of the
need for it, as contrasted with, as | said, some of
t he very extensive evidence you have about Japanese
aninme titles and other things in the filmarea. And
second, in at |east sone of the console systens the
regi onal coding technology is very tightly integrated
with the platform specific access control technol ogy
that's used that prevents the playing of pirate ganes.
And again, there is evidence in the record about this,
the statenent fromone commenter that the easiest way
to circunmvent regional coding in video games woul d be
in a manner that also allows the playing of pirate
ganes. They also have sonme evidence from Sony
Conmputer Entertainnment of Anmerica that one of the
defendants in their cases said he tried to interest
people in a product that would only circunvent

regional coding and no one was i nterested. They

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

300

really wanted to play the pirate ganmes. That's where
t he noney was, and that's where the demand was.

But, I think the practical result woul d be
that if an exenption were recognized in the console
vi deo gane area for this, it would very quickly nmutate

into circunvention, not just of regional coding, but

of access control generally. And, |I'm not really
maki ng a sli ppery sl ope argunent here, |' mnmaki ng ki nd
of a quick sand argunent. I think if you put your

foot down in that area you will sink up to your hips
very qui ckly, because the technology is such that it
doesn't nake nuch sense to circunvent regional coding
wi thout circunventing the entire shebang. That ,
again, is another distinction | believe that you
shoul d take into account here.

Thank you very nuch

M5. PETERS: Ckay, thank you.

Let's start with you, Bob.

MR KASUNIC. M. Metalitz, |[|'ve got
anot her question for you.

You said in, | think, the | ast session or
in your statenment, that we said that CSS is an access
control in our |last recomendation. The way you said
that nakes we wonder were we wong? |Is that your

position as well?
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MR. METALITZ: Yes, CSS is an access
control

MR. KASUNI C. | guess region coding.

MR. METALI TZ: Region coding, yes, is an
access control .

MR. KASUNI C. Ckay.

So, everyone is in agreenent that region
coding is an access control. Ckay.

Regarding, this nostly is in ternms of
pl ayers, and as a result of a follow up question that
we had going back in tine again to three years ago, a
foll owup question we had about exactly what was
involved in the |icense.

And actually, before | go any further, is
the Jlicenses available for DVD Copy Control
Associ ation and the various |icenses that we've been
hearing about, or is that all restricted i nformati on?

MR. MARKS: | believe, but it would be best
to check with the DvD Copy Control Association itself,
but | believe that the Iicenses are avail able fromthe
DVD Copy Control Association on their website. You
may have to send them an e-nmmil, giving them you
know, contact information, before they will send you
a copy of the license, but | believe the |icense

itself, both fromthe - I'mtrying to renenber if

NEAL R. GROSS
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there is a separate content participant |icense for
DVD, an adopter license, | can't, frankly, renmenmber
for CSS, but | believe the licenses thenselves are

avai l abl e. The specification as to howthe technol ogy
wor ks, there's both a procedural specification and a
nore detail ed technical specification, those are not
publicly available. You actually have to sign a
|icense agreenent, as far as | know, before you get
either the procedural specification or the detail ed
technical specification, but the docunents are
separate and | believe the |license agreenent, in and
of itself, is available.

| suggest if you want a conplete accurate
answer to that question, that should be directed to
t he DVD Copy Control Association, because they wll
know t he best.

MR. KASUNI C. Ckay, OGnen.

M5. HINZE: | appreciate you' ve already
heard testinmony on a nunber of these issues on May 2
fromM. Turnbull. My understanding is that the region
pl ayback control provisions and the robustness rules
are actually not a matter of public record, and that
they are actually - there's a claimto trade secret
protection for the specifications, which actually

woul d clarify sonme of these issues.
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So, the answer is, no, they are not
publicly avail abl e.

MR. MARKS: Yes, and | agree, and that's
probably the case. | was drawing a distinction
between the license agreenents and the procedural
specifications and techni cal specifications. And so,
yes, | believe the license agreenents thenselves
di scuss the regional coding requirenments, but they
certainly don't discuss how they are inplenented.

V. H NZE: I believe the relevant
information is in the robustness rules, which is not
public information, but I'msure that the record from
May 2, and the statenments made by M. Turnbull, wll
provi de better infornmation about that.

MR. KASUNI C. Wl |, we may have a fol | ow up
question then for M. Turnbull on that.

Regarding the l etter, though, we had asked
for sonme followup information after the | ast hearings
in Stanford, and i n response you stated that, "The CSS
license contains no prohibition on [|icensed
manuf acturers of playback devices from selling any
device in any country around the world. Thus, for
exanpl e, an equi pnment mnmanufacturer that makes DVD
pl ayers coded for Region 1 is not prevented by the CSS

license fromselling such Region 1 players in Europe,
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which is Region 2."

One question that comes up --

MR MARKS: | was just saying, that
| anguage sounded fam li ar.

MR. KASUNI C. Onh, good.

MR, MARKS: Sorry.

MR, KASUNIC: | wasn't nmaking it up.

MR, MARKS: Sorry.

MR. KASUNI C. Does the CSS |icense, and |
think we've sort of heard this, but does the CSS
|icense permt manufacturers to sell region free or
all region players?

MR. MARKS: That | can say the CSS |icense
does not permt.

MR. KASUNI C. Ckay.

Then, does that nean that Region free
pl ayers are - well then, they are unlicensed pl ayers
to the extent they exist, and | think it's safe to say
that they do, and therefore have no authority to
ci rcunmvent CSS?

MR. MARKS: Let ne give a little bit nore
detail on that. First of all, because this can be a
confusing area, | wanted to before | answer your
question back up a little bit, because --

MR KASUNIC: Just don't neke it nore
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conf usi ng.

MR. MARKS: Pardon?

MR KASUNIC. | said just don't make it
nor e conf usi ng.

MR. MARKS: 1'Il try not to. I'll try not
to, but 1 think it's inportant to draw the
di stinction, and |I frankly wanted to do this even to
correct ny esteened colleague, M. Mtalitz. There
are differences in the way you, under the CSS |i cense,
regional coding is treated for DVD players, which are
the stand al one consuner electronic devices and the
DVD ROM drives, which are, basically, configured for
conmput er use. For the DVD pl ayers the regi onal coding
is set and it is not permtted to be adjusted by the
consuners, it's supposed to set in a robust way, such
that the consumer cannot adjust the regional code
setting on a DVD player. That contrasted with a DVD
CSS licensed, DVD ROMdrive, whereas | described there
is an ability for the consunmer to reset the regiona
codi ng setting on that.

So, | just wanted to make that point of
clarification.

On your question, specifically, that does
the CSS license permt the manufacturer of DVD

pl ayers, CSS licensed DVD players that are nulti-
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region, the answer is no. Wat is then the source of
a lot of these players that actually are in the
mar ket pl ace, which are nulti-region players? As far
as | understand it, the majority source is players
that | eave the manufacturing plant that are, in fact,
properly manufactured in conpliance with the CSS
| i cense agreenent, such that they are set for a single
region, and then the third party after market, | don
even know what you would call them but I wll cal
them tanperers for the sake of this hearing, take
t hose, purchase those machi nes, reconfigure them so
that they are multi-region, and then resell them on
the market, so that, in fact, for the majority of
activity which is occurring, which is causing these
devices to be region free instead of properly
conformng to the CSS |icense, that activity is being
undertaken by third parties who have no contractua
privity with the DVD CCA and, therefore, have no
| i cense obligations under the CSS |icense agreenent.

MR. METALITZ: And, | stand corrected to
the extent that | suggested otherwise. | defer to M.
Mar ks.

M5. HINZE: And, if | could just add for
the sake of «clarifying for everybody here ny

statenment, ny statenment to the effect that the joint
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commenters had a position that playback on a nulti-
regi on pl ayer was unaut hori zed under Section 1201 goes
like this, (1) a multi-region player, for the reasons
that M. Marks has just identified, is a non-DVD CCA
| i censed player, and I'm quoting here from the
st at enent from t he reply bri ef of t he
plaintiff/appellants in the Reneirdes case, which the
short quote is, "Authorization by the studios upon

" 1"l add here, "... upon purchase of a DVD, “has
been limted to accessing DVD content by authorized
equi pment.” In other words, playback of a DVD on a
non- aut hori zed player is a violation of 1201. That's
nmy under st andi ng.

MR. CARSON: What you just read didn't say
to ne at all that it's a violation of 1201. That's
your gloss on what they said, isn't it?

M5. HINZE: |I'mreciting why | said that ny
under standi ng of their position was that playback of
a DvD on a non-DVD CCA authorized player was a
violation of 1201, | was explaining ny statenent,
based on the two pieces of information.

MR, METALITZ: M. Carson, if it helps, I
woul dn't disagree with that characterization. \%%
concern that | raised was that | thought that M.

H nze had said that in this proceeding we had said
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that one option that's avail able to people that want -
it"s in lieu of circunventing regional coding was to
acquire and use a nulti-regi on DVD pl ayer.

MR CARSON: Let nme nmake sure | understand
what you just said. Are you saying that you agree
that it's a violation of 1201(a)(1l) to use a nmulti-
regi on player?

MR METALI TZ: Yes.

MR. CARSON: (kay. Gkay, good, great. Now
we understand it.

MR. MARKS: If it helps for the record,
agree too.

M5. HHNZE: | would just like to clarify.

MR, CARSON: Pl ease.

M5. H NZE: My agr eenent was agreenent t hat
was what - that was the proposition | was maki ng, not
that | agree with that | egal proposition but that's ny
under st andi ng.

MR MARKS: No, that's understood, and |
t hought, | don't know if this is helpful, but I
t hought it m ght, you know, and maybe I'mtrying to do
a preenptive strike against M. Carson here and |I'm
sureit won't work, I'msure it won't work, but let ne
just run through, at least in nmy mnd, ny analysis as

to why | believe that the use of a nulti-region player
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can constitute a violation of 1201(a)(1), and ny
anal ysis goes as follows, is that 1201(a)(1l) is a
prohi bition on circunvention conduct. | believe that
circunmvention conduct includes conduct that is based
on the use of a circunvention device, even if that
circunvention device is available in legitimte
channel s of conmmerce. | do not believe that the
1201(a) (1) prohibitionis limted to conduct that you
undertake conpletely confined to your skill set and
your hands or know edge. That, | believe, is too
narrow of an interpretation of circunvention conduct.

| believe circunvention conduct also
i ncludes the use of a circunvention device. So, if
one accepts that premse, |I'm not saying you
necessarily do, but if one accepts that prem se, which
| do, then the question is, is a nulti-region DVD
pl ayer a circunvention device?

In nmy view, because a multi-region pl ayer,
for the part or conponent that deals with regiona
codi ng, that part or conponent is designed, primarily
desi gned, to defeat, avoid, bypass regional coding,
and because | think regional coding is an effective
access control measure | conclude that the nmulti-
region DVD player is, in fact, a circunvention devi ce,

and that is how | arrived at the conclusion that the

NEAL R. GROSS
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use of a multi-region player does, in fact, constitute
a technical violation of 1201(a)(1).

MR, METALITZ: | would not necessarily
follow that reasoning, but | would reach the sane
result.

MR. CARSON:. Coul d you repeat your question
on that, Rob? Maybe I'mnot recalling clearly, maybe
I"mincorrectly recalling what | thought | heard at
the hearings in Washington, but | thought one of the
argunents that | heard agai nst an exenption that woul d
permt people to circunmvent CSS, for exanple, if they
needed to, in order to get to the region coding to do
what they needed to do to get around the region
coding, withthe availability of nulti-region players,
and you can always do that, so why do you need to
circunvent. Am Il wong in that?

MR. KASUNIC. | thought that's what we
heard M. Attaway say.

MR. MARKS: Well, | believe, | nean | read
the transcript recently, | didn't necessarily hear
that exact explanation, but what | did read in the
transcri pt was when the question, | believe you posed
the question, M. Carson, to M. Turnbull, is the use
- when an individual uses a nmulti-region player, are

they violating Section 1201(a)(1), and | believe M.
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Turnbull responded, "No, | believe they are not
violating Section 1201(a)(1)."

| would say 80 to 90 percent of the tine
| agree with M. Turnbull on things, but | happen to
di sagree with himin this particular instance.

Il wll say | think it's a difficult
argunent, and | can see argunents on both sides. |
don't think it is as clear-cut a case as, for exanple,
the studio 321 software, which | think clearly is a
ci rcunvention devi ce.

MR. KASUNI C. Well, since we have a slight
difference of opinion there, and, M. Metalitz, you
said you would agree with the result, but I'd like to
hear how you get there.

MR. METALI TZ: Section 1201(a)(1l) is not
dependent on the wuse of a circunvention device.
Section 1201(a)(1) covers the act of circunvention.
And, even if the thing that you use to circunvent is
not a circunvention devi ce under 1201(a)(2) it doesn't
matter.

So, I'm not troubled on this question
about whether a nulti-region player is a 1201(a)(2)
vi ol ati on.

MR. KASUNI C. Ckay. It doesn't matter

whet her the device is a violation.
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MVR. VETALI TZ: That woul d be ny
interpretation. |If you are just looking at (a)(1).

MR. KASUNI C. Correct. Right, right, okay.

Well, going back then into - are you
fini shed, Dave?

MR. CARSON: No, | was not finished.

MR. KASUNIC. No, | know you have nore.

MR. MARKS: |'m sure you do.

MR. KASUNI C. Dean, you said that there's
no privity then with the manufacturer, or with the, |
guess, tanperer, was that it?

MR. MARKS: Yes, a third party nodifier.

MR. KASUNIC. Ckay, no privity, so when
they nodify that |icensed player then they are
creating a device and anyone who sells a copy. kay.

Does - now this - this has been a |ong
day, so excuse nme if this - does CSS - is this one of
the questions we're going to get further information
on, does CSS need to be decrypted in order - or maybe
this actually goes along wwth the UOP, it has been a
| ong day, does CSS need to be decrypted in order to
get to decrypt the region coding?

MR. MARKS: Right. | knew this question
was comng, and we are not sure, to tell you the

truth. | believe, from talking with sonme of our
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engi neers, that, in fact, the regional coding codes
are exam ned prior to decryption of the content on the
DVD disc, so that you insert the disc into a DvVD
pl ayer and one of the first things it checks for in
the header or information is, what's the regional
coding, and if you have a Region 1 player only, and
it's sone disc that's coded only for Region 2, it
goes, okay, well | won't play this, and it doesn't
even get to the point of beginning to decrypt the
notion picture content on the disc.

What | do not know, and this is why, and
" mnot an engi neer, obviously, but what | don't know,
and what we will try and find out is, is the regional
codi ng flags thensel ves al so encrypted with the CSS,
and | just don't knowthe answer to that question, and
we wll try and find out.

VWhat | can say, with a fair degree of
certainty, is the way M. Turnbull described the
i npl ementation of regional coding, and how the
regi onal coding functionality is separate fromthe CSS
encryption functionality, is accurate, and the fact
that the license, CSS I|icense, does not dictate
exactly the manner in which regional coding nust be
i npl enmented or - well, nust be inplenented, it rather

only says it nust be inplenented in a robust fashion,

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

314
but DVD pl ayer nmanuf acturers, ROMdri ve manuf act urers,
have a variety of different methodol ogies by which
t hey inplenent regional coding recognition, and that
I S accurate.

MR. KASUNI C. Ckay. So, you are going to
get us nore information.

MR MARKS: |I'm hoping DVD CCA wll do
that, but I will certainly do all | can as well.

| have a | ot of homework assignnments from
thi s hearing.

MR. KASUNI C. Does anyone else have any
other information on that? Okay, let ne just plow
t hr ough.

| think, actually, this m ght be somet hi ng
that M. Tepp is going to get into nore, but it's in
ny list solet me - if you don't need to - well, it's
your position that the regi on codi ng then as an access
control you would need in order to, if you have a
device that would not read that that would be
bypassing or avoiding an effective technol ogical
protecti on neasure that protects access to work.
Ckay.

What i s regi on codi ng enhancenent, and how
does that differ from standard regi on codi ng?

MR. MARKS: Frankly, ['ve not heard of

NEAL R. GROSS
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regi on codi ng enhancenent, so | don't knowwhat it is.
MR. KASUNIC. It |ooks |ike sonmebody has.
M5. HI NZE: Regi on codi ng enhancenent is a
further layer of protection that is currently being
depl oyed, mainly on Region 1 titles, and what it does,
as | understand it, it's a query-response systemt hat
- sorry, it's a query response system that a DVD
player will - This wll be a very untechnical
descri ption because | amnot a technol ogist, clearly,
As | understand it, basically, the DVD pl ayer, there’s
exchange of information between a DVD disk for a
particular region and a DVD player. And, in sinple
ternms, the DVD di sk asks the DVD pl ayer what region it
is, and sequentially asks the sane question, and if
the DVD player cones back and multiple flags are
turned on in the DVD player allowing it to play the
si x rel evant regions, then a regi on code enhanced di sc
wi |l not play.
As | say, primarily, as | understand it,
It's being used on Region 1 titles at the nonent, and
again as | understand it based on a statenent actually
made by several notion picture conpanies, ny
understanding is it was introduced primarily to stop
Regi on 1 di sks bei ng pl ayed i n ot her countries outside

of the United States.
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MR. KASUNI C. Mbstly on these nulti-region
pl ayers?

M5. HNZE: Mostly in Europe, as |
understand it.

MR. KASUNI C. Ckay.

Wiy don't | pass it on for now | think
that's all | have right now.

M5. HI NZE: Perhaps, | could just clarify,
what that neans in practical ternms is, if you have a
multi-region or a full region, however you want to
describe it, if you have a player that would play
mul tiple regions. A disk which has, as | understand
it, a disk which has RCE on it will not play. So,
there is no - it's not the case that there is -
because as | understand it there are ways to reset a
region if you have a player that is able to manually
reset toasingleregion, if evenit's been previously
clipped, for instance, to be six region. If you can
reset it back to one region then the disc wll play.
But, as | said, as | understand it, it was introduced
as a challenge to nulti-region players.

MR. KASUNI C. So, is what you are saying -
l|"msorry, if you have this on the DVD ROMdri ves, you
have the ability to change a |imted nunber of tines,

and now | didn't realize 25 tines the region, wll
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that - to your understanding is that going to be
affected? If you switch that, is the region code
enhancenent going to be picking up those changes and
may be fooled by it?

M5. HHNZE: | will be honest here and say
that | don't think so, but I"'mnot sure. It would be
m sleading for ne to say that | have the answer to
that 100 percent under my control.

MR KASUNI C: Ckay.

Wel |, any information you could - further
i nformati on, sone nore homework, that you could get
about regi on codi ng enhancenent woul d be hel pful.

MR, MARKS: Ckay.

MS. PETERS: M. Tepp.

MR. TEPP. Ckay, M. Marks and M.
Metalitz, | want to go back and roll up our sleeves a
little bit on this question, whether or not region
coding is an effective technology or protection
measure that controls access to a work, because [|']
be very blunt, I'mnot sure it is.

Let me start by asking this. Wat happens
if I have a DVD disc with a Region 1 flag onit, | put
it into a DVD pl ayer that does not | ook for that fl ag,
sinply doesn't look for it, will | be able to watch

the content on the DVD?

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

318
MR MARKS: Yes.

MR. TEPP. Okay, that's what | thought.

G ven that --
MR. MARKS: | nean, but for this region
code enhancenent stuff that | frankly don't know

anyt hi ng about .

MR, TEPP. Okay, | saw that nentioned in
one of the coments as well, and that's an interesting
next step, and it's an interesting counterpoint to
regi on codi ng.

MR. MARKS: Right.

MR. TEPP: W haven't tal ked about that in
t he past.

Let nme focus on traditional regi on coding,
if I can use that term -

MR. MARKS: Ckay.

MR. TEPP: - for the nonent.

If a DVD pl ayer that doesn't | ook for and
recogni ze a region coding flag wll play the work, how
can it be said that that flag, in the ordinary course
of its operation, requires the application of
i nformation for process of treatnent in order to gain
access to the work? You just told ne if | have a
device that doesn't supply any information | gain

access to the work.
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MR. MARKS: Right, right, and the reason
why | think it still qualifies is that the key is in
the normal course of its operation, because in the
normal course of its operation regional coding flags
are responded to by devices that are |licensed
authori zed devices. | think if the standard that you
need to neet is that, for an access control technol ogy
to be effective, is that it has to be effective in
unaut hori zed devices and circunvention devices, then
| think you'll never neet the standard.

MR. TEPP: If | have a DVD player that
doesn't decrypt CSS --

MR. MARKS: Correct.

MR. TEPP: - doesn't recogni ze CSS --

MR. MARKS: Correct.

MR. TEPP: - and | put a CSS encrypted
disc in that player, can | watch the content?

MR, MARKS: No.

MR. TEPP: Okay, so there's an exanple
where there would be an effective technology or
protection neasure that controls access.

MR. MARKS:. Correct, but let nme give you a
counter exanpl e. If you had an unlicensed DvD ROM
drive, and you | oaded a CSS encrypted DVD on t hat ROM

drive, and you applied DCSS to the CSS encrypted DVD,
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then you would be able to access the content on the
DVD on that unlicensed ROM drive hooked up to a
conput er operating system

MR. TEPP: Ckay, well then, we're al nost
going to get netaphysical on this | fear, but where
does region coding reside? 1Is it on the disc?

MR MARKS: It is - well --

MR. TEPP: Is it on the player?

MR. MARKS: - yeah, yeah, good question
The flag for the region coding that says | ama Regi on
1 disc, or I"'ma nulti-region disc, or I'ma Regi on 2,
3 and 4 disc, that resides on the DVD disc itself.
The response to that flag is a response nechani smt hat
is built into the player or the ROM drive. So, the
pl ayer or the ROM drive, as an obligation of the CSS
| icense, an obligation that's undertaken as part of
the authorization to decrypt the CSS encrypted
protected disc in the first place, looks for the
region code flat that's on the disc and abides by it.

MR. TEPP: Ckay.

So, it's an obligation of the CSS |icense
to recogni ze and respect the region coding.

MR. MARKS: Correct.

MR. TEPP: The broadcast fl ag.

MR MARKS: Correct.

NEAL R. GROSS
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MR. TEPP. Dare | go there.

MR. MARKS: Do we have anot her day?

MR. TEPP: But, does Section 1201 require
that a DVD pl ayer respond to the region coding flag,
because you' ve already said that the third parties who
nodi fy players into nmulti-zone players are not in
privity with DVD CCA

MR. MARKS: Right.

MR. TEPP: So, there's no contract claim
t here.

MR. MARKS: Ri ght.

MR. TEPP: And, you've asserted that they
are violating 1201, and I'mtrying to figure out how
that is if you are hooked for saying that it's a
1201(a) (1) violation is that the regi on codi ng system
i s mandat ed by the contract, the |license with DvVD CCA

So, if we're talking about a third party
that has no contractual or license relationship with
DVD CAA, where is the 1201 violation, and then | think
that boils down to, is a third party required, that
manuf actured or nodifies DVD players, required under
Section 1201 to recogni ze a region code?

MR. MARKS: Right, and | believe that the
region code flag and systemitself is an effective

technol ogi cal neasure, because | believe in the
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ordinary course of its operation it does require a
process or treatnment with the authority of the
copyright owner to gain access to the work and,
therefore, | think that the manufacturer, the third
party nodifier, who nodifies the conpliant DVD pl ayer
to be non-conpliant does actually circunvent the
t echnol ogi cal neasure becauseit's avoi di ng bypassi ng,
deactivating, inpairing the regional code system So,
that's how | proceed to that concl usion.

MR, TEPP: Okay.

Let's change the hypothetical just a
little  bit and say, you've said that your
understanding is that nost of the DVD pl ayers that are
multi-region and nulti-zone are these nodified
versi ons.

MR, MARKS: Yes.

MR. TEPP: Presunmably, it's possible to
create fromscratch a DVD pl ayer that never recogni zes
regi on codi ng.

MR, MARKS: Correct.

MR. TEPP: And so you are not tal ki ng about
nmodi fyi ng, you are just creating a player that never
Is ever inits life going to |ook for a region code.

MR. MARKS: Correct.

MR, TEPP: Wen it sees a DVDw th a regi on
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code on it it's going to play that disc. I think
you' ve already told nme that.

MR. MARKS: Well, there's a catch there,
okay, you create a DVD player that never | ooks for a
Regi on code, is that DVD player |icensed by the DvD
CCA to be able to decrypt CSS, or is that player not
licensed by the DVD CCA to decrypt CSS, and does that
pl ayer, in fact, decrypt CSS or doesn't it decrypt
CSs?

MR, TEPP: kay.

MR. MARKS:. These facts are very, very
rel evant to your question.

VR. TEPP: kay, that's a fair
clarification.

Let's say, for the purposes of this
hypot hetical, there's no license with the DVD CAA, but
t hey' ve got CSS decryption on there.

MR. MARKS: Ckay, then ny answer is, if the
DVD pl ayer decrypts CSS wi thout a |license, and doesn't
recogni ze the regi onal coding that's on the di sc, yes,
it will play the disc but it is in violation of the
license and | think, clearly, you know, in terns of
decrypting CSS wi thout authorization, clearly falls
into --

MR TEPP: But, there's no license.

NEAL R. GROSS
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MR, MARKS: - there's no license, so |
believe it clearly falls into the category of a
circunvention devi ce.

MR. TEPP: That was the easy one.

Now, flipit.

MR. MARKS: Okay.

MR. TEPP: They have a license and they are
breaking it, there's clearly a license violation, |I'm
stipulating that.

MR. MARKS: That's right.

TEPP: |Is there 1201 viol ati on?

MARKS: | believe yes.

2 3 3

TEPP: Can you give ne the analysis
t here?

MR. MARKS: And agai n, the analysis is that
t he regi onal coding technol ogy, granted that it's on
the basis of a flag and a response, | grant you that,
| grant you that, it is not the sane, to the sane
degree self protecting that encryption and scranbling
is, | grant you that. Oay. But, | do not believe
that to qualify as an effective access control neasure
that it nust be conpletely self protecting the way
scranbling and encryption is.

| believe, as M. Metalitz was testifying,

that there was discussion as to whether an access
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control technol ogy should be limted to scranbling or
encryption, and Congress decided, no, it shouldn't be,
and there was di scussi on about passwords bei ng access
control technologies, and, in fact, the statute 1201
refers to, you know, the application of information,
a process or treatnment, with the authority of a
copyright owner. And, therefore, | believe this
regi onal code system which invol ves a conbi nati on of
a flag on the disc, plus a response fromthe player
that in the ordinary course of operation it qualifies
as an effective access control neasure.

VMR. TEPP: Ckay.

Let's take it out of the CSS realm
because that's conplicating the analysis, I won't go
there. You've just got a regional code, don't have
CSS, okay? 1've got a DVD player, it doesn't have
DCSS on it, you don't need it to play this.

MR. MARKS: Ckay, right.

MR. TEPP: It doesn't recognize the region
code. Is it a 1201 violation?

MR. MARKS: This is definitely a harder
case, | think that's a definitely harder case. |If you
are saying that you've put content out in the clear.
Let me make sure | understand your hypothetical.

VMR, TEPP: Ckay.
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MR. MARKS: Just | want to be very clear,
M. Tepp, you are sayi ng you have content in the clear
on a DVD disc. You' ve chosen not to encrypt it with
CSS, is that right?

MR. TEPP: No CSS, that's correct.

MR. MARKS: No CSS on the DVD di sc.

MR. TEPP: | won't say in the cl ear because
it's not, I don't know what region coding is.

MR. MARKS: Ckay, |'msorry, right, with no
CSS encryption, the U S. content owner has decided to
put that piece of content out wi thout CSS encryption,
but you have put a regional code flag on the disc, and
there is a player out there which can play the
content, it doesn't have a CSS license so it can't
play CSS encrypted content, but it can play this
particul ar di sc because it's not encrypted with CSSin
the first place.

MR. TEPP: Right.

MR. MARKS: And, that particular player
does not recognize the regional code flag that's on
the disc, I would say, frankly, it's a nuch harder
case to say that that particular player is
ci rcunventing.

MR. TEPP: Ckay, let ne take it to the next

step then, because | - well, | think we are making

NEAL R. GROSS
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some progress and |' minterested i n where we are goi ng
next .

We have, soneone nmakes a Region 2 pl ayer
turns it intoamulti-zone player, | buy it. | use it
to play a Region 1 disc. AmIl violating 1201(a)(1)?

MR. MARKS: | think that goes back to the -
again, if we're assum ng CSS encrypted discs?

MR. TEPP: Yes, we are back in CSS.

MR. MARKS: If we are back in CSS |and,
think it does, because | think the manufacturer of the
multi-region player that is a CSS licensee is
violating the CSS license, they are violating the
obligation to respond to the regional code. | believe
in the context of CSS encrypted discs, because in the
ordi nary course of their operation on players and ROM
drives the regional codes are, in fact, responded to
because license devices are obligated to respond to
them in that set of circunstances | believe the
threshold is nmet for the regional coding to be an
effective access control technol ogy, and, therefore,
| believe that this device, which avoids, bypasses,
deactivates, defeats that effective access control
technol ogy, qualifies as a circunvention device, and
then again ny analysis that if an individual is using

that circunmvention device to defeat regional coding
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they are engaged in 1201(a) prohibited conduct.

By the way, | want to say for the record
just that | also agree with M. Metalitz that to
engage in 1201(a) prohibited conduct you don't
necessarily have to use a prohibited device.

MR, TEPP: Ckay.

MR. MARKS: But, | think if you are using
a circunvention device to defeat an access contro
technology, | think it does qualify as circunvention
conduct under 1201(a), but | don't believe that's the
only net hodol ogy to run afoul of 1201(a). So, | think
we are in agreenent, actually.

MR. TEPP: Ckay.

So, it sounds to ne, from all of this,
that in isolation region coding is not really an
effective technological protection neasure that
controls access to a work. You' ve told nme that's a
tough case to nake.

MR. MARKS: You nean in isolation of the
CSS |icense?

TEPP: In isolation of CSS.
MARKS: | think it's a harder case.
TEPP: Okay.

MARKS: | agree.

» 3 3 3 %

TEPP: Do you want to give it a try?
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Do you want to sustain that, because the next step is
for me to ask the folks at EFF and I P Justice if they
want to make the case that it's not.

MR. MARKS: | think it's borderline. I
mean, and | don't mean to totally punt on this, but
I'"d be curious as to what ny coll eague, M. Metalitz,
t hi nks.

MR. METALITZ: | agree with M. Marks that
this is a tough case, because it turns on the
operation of really two provisions in the statute.
One is in the ordinary course of its operation, and
the other is no mandate provisionin 1201(c)(3), which
doesn't apply if the product otherwise falls within
the prohibitions of (a)(2) or (b)(1). So, if you have
the CSS, you know, the, if youwll, CSS non-conpliant
pl ayer, then that clearly does otherwise fall within
the prohibitions of (a)(2) and (b) (1), and, therefore,
you don't have to worry about whether all it's doing
is failing to respond to a particular technol ogi cal
nmeasur e.

When you take that out of the equation,
then | don't know what the bottom |ine answer would
be. | do think it's relevant that this whole - and
again, I'mnot 100 percent sure about the chronol ogy,

but the use of regional coding within the context of

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

330

CSS | think was sonething that was clearly known at
the tinme of the enactnent of the DMCA, and | think it
would be very difficult to make the argunent that
Congress did not intend that regional coding within
the context of CSS wuld not qualify as a
t echnol ogi cal neasure that effectively control s access
to a work.

As Judge Newman and Judge Kaplan have
pointed out, the fact that it can be circunvented
doesn't rob it of its status as an effective
technol ogi cal neasure, and as M. Marks nentioned and
it's extensively docunented inthe |l egislative history
Congress did not want to dictate what types of
t echnol ogi es woul d - particul ar net hods woul d or woul d
not qualify as long as on a functional basis it had
the functional result of controlling access to a worKk.

So, | think you could argue that the
regi onal coding, even in the absence of CSS, in the
ordi nary course of its operation woul d neet that test,
the functional test, but I'mnot sure that isolated
fromCSS, |'mnot sure how that would conme out.

MR. TEPP: Well, okay.

This is obviously a key anal ysi s, because
if we recormended an exenption that says it's okay to

circunvent CSS for the purpose of defeating region
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coding, we are taking CSS out of the analysis. And
so, that's where |I'm going with this, and as |
prom sed | want to turn to the other table and give
you all a chance to say what your analysis is of
region coding inisolation fromCSS, as to whether or
not is an effective technol ogi cal protection neasure
that controls access to the work, as the statute
descri bes.

M5. HINZE: | think in the absence of sone
clear information about exactly where RPC sits in
relationto CSS, |'ve read through the May 2 testi nony
as well, and I'm not a technol ogist. | have ny
understanding of how RPC works, but | think the
rel evant question that we haven't actually had
answered here is whether RPC is part of the content
that is scranbled within CSS. So, in ternms of a
practical response | think that's the key question.

VR. TEPP: wel |, let's go to the
hypot heti cal | gave these gentlemen. There is no CSS
on a given DVD, just a region coding flag for a given
region, and | have a player that plays that doesn't
have DCSS on it, but | don't need it to play this
particular disc, since there's no CSS on the disc.
And, the player does not recogni ze regi on codi ng. Doe

either the player, the manufacturer of the player
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violate 1201(a)(2) or do | violate 1201(a)(1l) by
bui | di ng or using the player?

M5. HINZE: Let ne say this. First, |I'm
very happy to engage in hypothetical specul ation, but
since I"'mon record what 1'd like to say is, | don't
think that for our exenption to be granted |I need to
have a definitive answer to this.

The reason | say that is that | don't
think the exenption that we are requesting here
requires us to have a clear answer to that. From our
poi nt of view, the fact that thereis aninability for
consuners to play foreign region, non-Region 1 DVDs,
that they have Ilawfully acquired, and Ilawfully
inmported into the United States on a Region 1 player
wi t hout sone sort of nodification is the reason why we
have sought an exenpti on.

So, to the extent that you are asking ne
to speculate on a hypothetical, I'mnot sure that it
actual Iy speaks to our exenption. So, fromthat point
of view, before | speculate, and | would be happy to
specul ate, | guess, after this proceeding is over, on
the basis of sonme nore information about exactly how
it works in practice.

[''m not a t echnol ogi st and ny

understanding is that RPCis inside the CSS envel ope.
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That was certainly ny understanding of how it works.

MR. TEPP:. That's what M. Turnbull said.
That's ny understanding of what M. Turnbull said in
Washi ngt on.

M5. H NZE: Ri ght, that's ny understandi ng
as well, in which case in order to change the RPC
control on a player it would be necessary to violate
CSS, on a disc or a player for that matter, the
response nechani sm

Now, |'maware that that's probably not an
answer to your question, but --

MR. TEPP: That's true

MS. H NZE: - in the absence of clear
information |I'm not sure what value there is in ny
speculation. 1'd be happy to do it, but, perhaps, on
the basis of some nore information so that | could
actual ly make a neani ngful analysis.

I"'m not adverse to looking at this in
further detail with some further information. As |
said, | don't think it's necessary, | don't think this
gquestion has to be reached in order to meke the
consideration for our exenption that we have sought.

MR. TEPP: Well, it does seem like the
central question, because if region coding, you are

asking for an exception to 1201(a)(1l), to defeat the
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access control of region coding.

M5. HI NZE: Specifically, the way that I
think this would work fromthe point of view of our
exenption, and I'm aware that there's a slight
difference in what's being requested here, is that a
user may be able to nodify their Region 1 player. In

the absence of Section 1201(a) that wouldn't - wth

Section 1201(a)(1), it would potentially be a
violation for a user to nodify the player. | think
that would be the legal liability point of view

So, we would be requesting an exenption
that would all ow consuners to do that, so that they
coul d play back on their devices.

DOCTOR  REEVES: But , the line of
questioning |'m pursuing goes to the very heart of
that, as to whether or not there is liability under
1201(a) (1) for defeating a region control. And so,
I"'mat a loss as to how to address your exenption
wi thout tackling this issue as well.

M5. HINZE: Well, I'mnot sure that | can
provi de you with nore technical information, which I
think is what you probably need to have a correct
| egal anal ysi s.

As | said, | would be happy to specul at e,

but it will only be speculation. |In order to answer

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

335

this question in a neaningful way, | think better
information is required, and to the extent that the
entertai nnent conpani es and novie studi os have nade
that their position, the response to that is, if that
is, indeed, the case then an exenption is required.

MR. TEPP: But, you are not wlling to
state a position one way or the other for yourself.

MS. HINZE: It's difficult for nme to
actually state a conclusive answer when [|'ve never
actual ly seen the spec on exactly how the robustness
rul es work, and exactly how RPC is inplenented.

It's not that |I' madverse to specul ating,
but it's nere speculation, and in order for it to be
a neaningful legal analysis |, too, would be
interested in seeing sone further technical analysis
of how this is actually inplenmented, and I woul d be
very happy to supplenent our response based on that
i nformati on.

MR TEPP: Well, that's likely that you'l
get a question on that then.

M5. H NZE: G eat.

MR. TEPP. Was there sonething elseonthis
poi nt ?

MR. METALITZ: Yes, the only thing | wanted

to say is that ny understanding was that, and | nean
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inalot of the corments that we made here were about
regional coding in the context of CSS, not in the
context of no CSS, which | also understood to be the
exenption that she was seeking.

MR. TEPP:. kay, well -

M5. HI NZE: Just to clarify, we have sought
an exenption of whatever - ours is whatever it would
take in order to get a playback type exenption. So,
| don't know the answer to your question. It's a
matter of technology, | said that, if it's the case
that RPC is a separate technology and a separate
access neasure, and if there's a violation of
1201(a)(1), for circunventing RPC without - CSS or
there's no necessity for circunventing CSS, then |
think we would still require an exenption from
1201(a)(1), in nmy understanding, in order for
consuners to playback lawfully acquired forei gn DVDs
on a U S. Region 1 DVD pl ayer.

MR. TEPP: And, if the region code flags
are within CSS, so that they cannot be altered unless
you first decrypt CSS, are you asking for an exenption
to be able to do that as well?

M5. HI NZE: To circumvent CSS?

MR. TEPP: To circunvent CSS, so that you

can then do whatever needs to be done to the region

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

337

codi ng.

M5. HHNZE: If it's necessary to circunvent
CSSin order to nodify the Region 1 DVD pl ayer to nake
it play back non-Region 1 DVDs, then yes, by
definition that would be part of the scope of our
exenpti on.

MR. TEPP: Ckay, that's what | thought, but
| wanted to confirmit.

Thank you.

M5. H NZE: Thank you.

M5. PETERS: Thank you.

Davi d?

MR. CARSON: Yes, |'d |ike to pursue Steve
Tepp's line of questioning for one or tw nore
guestions. Let's pull our Crcular 92, and go to page
180. I'd like to focus on the definition of
circunventing a technol ogi cal neasure.

Now, let's go back to the hypothetical
If I recall, one of Steve's hypotheticals was, | buy
a nmulti-region DVD pl ayer, you fol ks woul d assert that
that nulti-region DVD player is a violation of
1201(a)(2), | believe, correct?

MR, MARKS: Yes.

MR. CARSON: Now, I'mtrying to understand

how ny use of that nmulti-region player isinitself an
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act of circunvention as defined in 1201(a)(2)(b). No,
I"m sorry, gosh, (a)(3)(a), sorry. This is hard to
track, but it's right there on the mddle of that
page, so to circunvent a technol ogi cal neasure neans
to descranble a scranbl ed work.

MR MARKS: Right.

MR. CARSON: | don't think I've done that.

MR. MARKS: Right.

MR. CARSON: To decrypt t he decrypted work,
have | don't that?

MR. MARKS: No.

MR. CARSON. Ckay, or otherw se to avoid,
bypass, renove, deactivate or inpair technol ogical
nmeasures. Have | done that?

MR. MARKS: Ding, ding, ding, ding, ding,
di ng.

MR. CARSON. Ckay, how did | do that?

MR. MARKS: Because this is the anal ogy |
woul d draw, M. Carson, when you downl oad DCSS, you
know, you -

MR, CARSON. | didn't.

MR MARKS: No, no, no, |I'm using an
anal ogy.

MR. ARSON: Ch, |I'msorry.

MR. MARKS: If you downl oad DCSS or if you
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use a Macrovision stripper, you know, you' ve bought
the thing, or you' ve obtained the thing, you yourself,
necessarily, by your own hands and conduct, aren't
stripping off the encryption or stripping off the
Macrovision, it's the device that's doing it.

MR, CARSON: Yes.

MR MARKS: | say it's the same thing here,
you' ve bought the nulti-region player, it's the nmulti-
region player itself which is avoiding that bypass
saying the regional code treatnent, the disc is
treated with a flag, there is supposed to be a
response to the flag, in the ordinary course of
operation there is a response to the flag. Thi s
device has been nodified, Jimy, so there's no
response to the flag. Therefore, | think it qualifies
as circunvention.

You may di sagree with that, but that's the
argumnent .

MR. CARSON: No, | honestly don't know
where | am on it, I'm just trying to parse the
| anguage of the statute and figure out whether it
wor ks.

MR, KASUNI C. The question is, is your
problemwith the verb here or with the object? Are

you wondering whet her -

NEAL R. GROSS
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MR. CARSON: Now we're really getting
nmet aphysi cal .

MR. KASUNIC. Are you asking about the
situation with the Streanbox, the real networks in the
Streanbox case to a certain extent?

MR. MARKS: | knew | should have reread
that case last night. | have it with ne here, and |
think there is sonething relevant in that decision
about it. But, | guess I've got to - | think there
was sonething, frankly, in the Streanbox decision
about down, if you'll forgive the pun, downstream
control s or measures that were sonmehow |inked to the
initial encryption. So, | guess at the risk of giving
nmysel f anot her honmewor k assi gnnent, can | cone back to

you on whether Streanmbox has any relevance to this

i ssue?

MR. CARSON. | don't care, but he does.
Al'l right.

So, maybe M. Tepp hasn't found us a way
out of this dilema, | don't know. Let's assune we

are dealing with an access control, and let's assune
that what these folks want to be able to do is to
circunvent a technol ogi cal neasure that effectively
control s access to the work.

Now, | think it was you, M. Metalitz, who

NEAL R. GROSS
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said that if you exenpt this class of works it's going
to- it's likely to dissuade the legitimte marketing
of foreign filns on DVDs in the United States. l's
t hat an accurate characterization?

MR, METALITZ: It certainly discourages
t hat .

MR. CARSON. Ckay.

I"mtrying to figure out why that's the
case if the class by definition is limted to works
that are not released in the U S. | nmean, wouldn't,
in fact, that be an incentive for people to start
di stributing them here so that you couldn't qualify
for the exenption?

MR, METALITZ: Well, I'm actually a step
earlier in the analysis. At the tine that a conpany
like the ones that are listed in M. Mrks' |ist,
Pi oneer, Bande and these others, are deciding what's
the value of obtaining the exclusive distribution
rights in the United States, | think it would matter
to them whether that would be conprom sed by the
wi despread, and, obviously, it would depend on how
w despread it was, the existence in the hands of their
mar ket of circunvention devices that would enable
peopl e to circunmvent their regional codi ng and t her eby

obtain access to this nmaterial. Those peopl e,

NEAL R. GROSS
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therefore, are excluded from the market that's the
potential market for that distributor.

Al'though | wll agree that anine titles,
and | think this is nostly what we are tal ki ng about
here, may have a growi ng viewership, this is still a
niche market, and if your nost devoted fans are
already able to get this, because after the Copyright
O fice announced that it was not a violation of the
law to circunvent regional coding there was a sudden
upsurge in the availability of nmulti-region players,
or the chips that were needed that you could sol der
yourself to make these into multi-region players, and
that if that becane w despread suddenly the nost
devoted part of your fan base m ght be gone. And,
therefore, it would be less likely that you, the
distributor, would want to get into that business.
There's | ess noney to be nade.

Now, there would be sone titles where you
m ght do it anyway, because you think you can break
t hrough out of that niche market, cross over and
really get a nmass market. So, you know, you nmay try
that a fewtinmes. And, if you are successfully maybe
that would - and, you know, the hoopla about the
| at est ani ne rel ease i s approachi ng the hoopl a around

the release of Matrix |l Reloaded, then this could
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real |y change the econom cs of the narketpl ace.

But, as | understand it now, this is a
ni che market, and if you are going to | ose, or there's
athreat that you will |l ose alot of your nost devoted
fans, then that distributorship is not going to be
worth that nuch to you, and you are just going to be
reluctant to give in to that market.

MR. CARSON. Well, aren't the only people
who are going to be able to take advantage of this
peopl e who actually go abroad and buy them and bring
them back in? And, if that's the case, you are not
tal king about a big part of the fan base, are you?

MR, METALI TZ: Well, sone of those people,
the 124 people, wherever it was, that wote in seened
to do a |l ot of shopping outside the United States for
these titles, and | don't know how nmany of them
al ready have shopped outside the United States for a
mul ti-region player, but I'msure that woul d i ncrease
once this exenption were granted.

MR. CARSON. Well, if the concern is that
there are all these devices that are going to be out
there, once people are given our blessing to
circunvent to their heart's content, you' ve still got
1201(a)(2) to stop the trafficking in those devices,

don't you?
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MR. METALITZ: Yes, | think it would still
be in violation of 1201(a)(2), but again, | think that
the concern is that once the (a)(1), and this is
really repeating sone of what you heard at the
hearings earlier this nonth in Washi ngton, these are
not airtight conpartnents between (a)(1l) and (a)(2).
They are legally, but | don't think they are
practically.

MR. CARSON:. Ckay.

Now, | think it was you, M. Mirks, who
tal ked about the fact that even if you can circunvent,
Wi th respect to sone of these foreign DVDs, that nay
not be the answer because sonme of them nay be only -
may only have PAL or CCAM on them --

MR. MARKS: Correct.

MR. CARSON. - and at |east sone players
here can't read PAL or CCAM

MR. MARKS: Correct.

MR. CARSON: The flip side of the coinis,
sonme pl ayers here can read PAL and CCAM

MR. MARKS: Yes, absolutely.

MR. CARSON. So, if at least if you are
| ucky enough to have one of those players you are hone
free, right?

MR. MARKS:. Yes, or you may, if you don't
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have to upgrade to a different player that will do the
t ranscodi ng.

MR. CARSON: Ckay.

MR. MARKS: Yes, | agree with you.

MR. CARSON: Do you have any sense of the
proportion of, let's say, European DVDs that have the
content only in PAL or CCAM?

MR. MARKS: | don't.

MR. CARSON:. Ckay.

MR. MARKS: | don't.

MR, CARSON: Anyone el se? kay.

M5. HI NZE: Could | just point out, just by
way of clarifying here, a PAL or a SECAM to NTSC
converter is not illegal in the United States.

MR. CARSON: |Is not what?

M5. HINZE: Is not illegal, and costs
approxi mately $20.

MR. CARSON: Yes.

M5. HNZE: It's not a difficult issue to
make that conversion.

MR. CARSON: Ckay.

M5. HI NZE: The issue here is whether or
not there's a 1201(a) violation.

MR, CARSON: Ckay.

MR, MARKS: | want to just, let nme just put
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a marker down there. | absolutely agree with M.
Hinze, I'msorry, | don't know why | can't get your
name pronounced correctly. | really apol ogize for
that. | absolutely agree, there is nothing illega
about converting from you know, SECCAM and PAL to
NTSC, or back and forth, and again, | enphasize
there's nothing in the CSS license that prohibits
pl ayer manufacturers or ROM drive manufacturers from
doi ng those conversi ons.

What | would like to say is that, you
know, as she has just nentioned, you can buy a
converter on the open market here in the U S. for $20,
if, infact, that is your problem It really goes to
the heart of the argument that | was trying to make
about regional coding, which is that if you want to
play a Region Code 2 disc here in the United States
you spend maybe $30 or $40 and buy a ROMdrive, set it
to Region 2, and do the sane thing. It's practically
t he same amount of financial burden.

So, to do the one is really not very
burdensone, | think to do the other isn't very
burdensone either. And, just com ng back to sort of
fromthe nmetaphysical to the practical, that's what |
urged the Copyright Ofice to consider in this

analysis, is the balance here, and the bal ance of
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burdens to users, and | believe there is a very non-
burdensonme way for users to, in fact, be able to play
the non-Region 1 discs here in the United States that
they acquire abroad. And, | believe that that burden
and inconvenience is less than the potential harmto
copyright owners by granting the exenption to the
regi onal code system

MR. METALI TZ: The ot her panelists here are
actually much nore expert on this PAL/ CCAM NTSC i ssue
than I am but our viewpoint was that that's a fixed
cost, no matter whether you circunvent or whet her you
go out to get a Region 2 whatever DVD ROM drive, if
you have that problemyou have that problem

| think the reason we addressed this in
our comments was because of what's said on page 21 of
EFF' s comments, which said that it's not feasible for
sonmeone to purchase and use a DVD pl ayer from one of
the foreign regions wthout also purchasing an
expensive nulti-standard television or si gnal
converter, due to the inconpatibility between the
three main video display standards, and they contend
that inposing this burden on consuners is a
substanti al adverse effect.

So, | don't know, maybe - | don't know i f

the price has gone down a lot in the | ast few nonths,
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but they were characterizing these converters as
expensive at the tine of the initial filing, and now
they are $20.

MR. CARSON: So, Ms. Hinze, do you want to
retract that statenent?

M5. HI NZE: Let ne explain that statenent,
one, expensive TV nulti-standard, or, si gnal
converter, $20.

MR. CARSON. So, we don't really have a
problemthere, do we? Al right, never mnd, that's
not terribly inportant.

M5. HI NZE: Can |, however, address one of
the earlier statenents about the ease and conveni ence
of doing this, Fromthe consunmer point of view, you
just buy a DVD --

MR CARSON: Wth what?

M5. HI NZE: From the consunmer point of
view, just buy a DVD ROM and put it into your
conput er.

MR. CARSON. Ri ght.

M5. HINZE: In fact, if you actually want
to watch novies from for instance, Region 2, Region
3 and Region 4 where I'mfrom you actually have to
buy three different DVD ROM drives, you have to

install them on your nother board, if that's a
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possibility, and then you have to find the ability to
make your BICGS, or your operating system recognize
the three different DVD ROM drives all set to
different regions, and then you have to have sone sort
of software that will do a conversion of the PAL to
NTSC for a playback to display on your VGA nonitor

That, one, involves three sets of drives,
and, two, is something that wll be difficult
technically to do. It's not trivial.

MR. CARSON: Mor e difficult t han
ci rcunventing CSS?

M5. H NZE: To nodi fy a Region 1 pl ayer, as
| understand it, frominformation that's avail able on
the internet, sothis is information that exists that
| have heard about, | understand can be as sinple as
pressing a series of buttons. However, it does
violate Section 1201(a)(1) according to the views of
ny opponents, and, therefore, an exenption would be
required.

MR. CARSON: Ckay.

M. Marks --

M5. GARLICK: May | - I'm sorry, | just
wanted to nmake one comment in relation to the harm
that's being clained. I"m getting some conflicting

senses of what's going on here in relation to region
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codi ng.

On the one hand, we are told that region
coding is necessary to incentivize distribution
structures and to enabl e people to conply with | ocal
| aws. On the other hand, it seens to be, fromthe
testinmony that you read earlier, that it's okay to
sell Region 2 players into the U S. market, and it's
okay for people to run around and buy all Kkinds of
equi pnment in order to be able to circunvent these
regi on codes.

So, I'd just like to pose a question for
others to consider, is, you know, how valid is this
claimof harm particularly, against the history of
people being able to inmport for personal use
previ ously.

VR. CARSON: we' || get there, have
pati ence.

M. Mirks, I'ma little puzzled by the
suggesti on you made, in your l|last round of comrents,
that you can just go out and get the DVD ROM dri ve.
Now, if I'm not m staken, we've been talking about
limts. You' ve been saying, why do you ever watch it
on the a conputer, just get a DVD player and watch it
on TV, better to watch it on TV anyway. Now you are

sayi ng, why should we watch it on a TV, watch it on a
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conmputer, get a DVD ROM drive. | nean, which is it?

MR. MARKS: You can do both.

MR. CARSON. Well, no, apparently not,
because in this particular case you can't watch it on
a TVv.

MR. MARKS: Woa, whoa, whoa, hang on.

MR. CARSON: |'m hanging on just barely.

MR, MARKS: You may not put words in ny
mouth. You can do a lot, but not that.

| said, | specifically saidinthis letter
that | submtted on June 23, 2000, that there's no
restriction in purchasing and inporting a DVD pl ayer
coded for Region 2. So, if you would prefer to play it
on a DVD player and watch it on your television set,
assumng - well, in the case of Japan and Region 2
stuff they are NTSC, we are NTSC, so you won't have an
NTSC/ PAL conver si on problemthere, solet's stick with
that and put the NTSC/ PAL conversion, because that
happens whether there's an exenption, no exenption,
regi onal coding, no regional coding, it's kind of a
noot factor because it exists irrespective of regional
coding or not. So, let's stick wwth Region 2 for a
second, Japan, U. S., both NISC format countries.

You can buy that DVD player, and, you

know, hook it up to your television and play it.
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That's a nore expensive, and | acknow edge, nore
expensi ve proposition that you would have to engage
in, because you may find difficulty in finding a
Regi on 2 DVD pl ayer here in the U.S., and you may, in
fact, have to inport it from Japan. And, |
acknow edge that .

What | was saying in the ROM drive
circunstance, it's easier because you can buy any ROM
drive here in the United States and change the
regi onal setting yourself.

So, the point | was trying to nmeke is
that's a |less burdensone nmethod of being able to
actually view the Region 2 DVD discs here.

MR. CARSON:. Ckay.

MR MARKS: But, | certainly wasn't
arguing, and | apologize if | gave the inpression,
that that was the exclusive nmethod by which you could
do it.

MR. METALITZ: | would just say al so on the
DVD ROM exanple, first of all, | guess it costs a
little nore if you do the player, but maybe you don't
have to, you know, nake all the steps that Ms. Hi nze
tal ked about for bringing your new DVD ROM drives on
l'i ne.

The second is, as | recall the coments,

NEAL R. GROSS
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and | can't swear that all of them fit in this
category, but the vast majority of the comrents really
seek to view DVDs that are coming from one market,
ei ther an Indian market, Japanese market, Australian
mar ket . | know sone people, we have an increasing
nunber, let's say, of global citizens who actually are
interested in watching DVDs that aren't released in
the United States, but they conme from all over the
worl d, but I think that does shrink considerably the
nunmber of people who would need three or four
additional DVD ROM drives. | think for nost of the
peopl e who have spoken up in this proceeding, their
probl em coul d be solved if they got one.

MR. MARKS: Can | have just one nore point
also? In ternms of that issue of sonebody who, you
know, has a global cultural interest and has a
veraci ous appetite for foreign titles fromall sorts
of different regions of the world, it seens to nme the
best way that that can be satisfied is for those
different variety of foreign titles to be nade
available in the U S. on discs that are coded either
for Region 1 or coded for nulti-regions, so that,
therefore, you don't have to get into all of this
problemof multiple players and nultiple ROMdrives,

or ROM drives where you are resetting the region
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codi ng player. And, it seens to nme we need to try and
figure out what is the best way to incentivize this.
| would maintain that for the last three
years the regional coding system has been legally
protected, you know, in tact, in terns of there not
bei ng an exenption granted, and the result has been a
very strong proliferation of foreign |anguage and
foreign works available on DVD in the U S. market.

I believe if there was not that
proliferation, andif there was a di mnution, in fact,
of foreign works available in the U S., on Region 1 or
multi-region DVD discs, we mght be in a nore
difficult position here today.

But, | think, you know, the evidence is
showing that there's actually quite a dramatic
increase inthe availability of these foreign | anguage
titles, and I think that's ultimately the result we
all want.

MR. METALITZ: | think we also have to
assune, based on what we know about, again, goi ng back
to the Japanese situation, that for whatever reason
the producers of those titles have decided that the
way they want to reach the U S. market is through
di stributorship in the United States, and the Region

1 version, rather than originally producing their
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titles either in all region or in Region 1 and 2 at
| east, so that they could directly export it into the
United States.

You know, they may change their m nd, they
may deci de that this niche market i s never going to be
nore than a niche market, and there will be enough
peopl e out there ordering by mail order from Japan,
and so let's enable these discs on Region 1 and 2.

But, they haven't nmade that decision,
unl i ke, for exanple, the Indian fil mmakers who appear
to be releasing an all region, there could be a
variety for reasons for this, but | think the nost
logical one is that they also figure this is the way
to reach the U S. nmarket. And, if we want to
encour age di stribution, conti nued i ncreased
distribution of these titles in the U S. nmarket,
regional coding is part of that picture.

M5. HI NZE: Could | address that?

MR. CARSON: Sure.

M5. HINZE: The precise reason EFF is
seeking this exenption is because in the last three
years there are a nunber of works that have not becone
available in the U S. market, and the reason we are
seeking this exenption is because for whatever reason

t hese wor ks have not becone avail abl e.
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MR. CARSON: Yes, we understand that.

M5. HINZE: | just want to make it clear
fromthe point of view, for instance, Region 4 works,
there are nunerous titles that are not new titles,
t hat have not becone available. It's been nore than
three years since sonme of these titles have been
rel eased, and they are not in existence in Region 1
format. They are not in existence in any format in
the United States, and the only way that a consuner
coul d actually have access to play those titles here
woul d be to buy a Region 4 version of the disk and,
hopefully, find some way to play it. That would
presunmably require an exenption. That's specifically
why we sought the exenption, because these works
sinply are not available, and to the extent that
there's an incentive structure, the incentive
structure would be to actually encourage people to
di stribute these works. We believe our exenption wl|
actually have the effect of encouraging U S
di stributors to make these works avail abl e.

We woul d certainly welconme that, if that
were the case, but the reason the exenption is being
sought i s because our experience is that that has not
been the case.

MR. CARSON: Ri ght .

NEAL R. GROSS
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Now, shoul d soneone who goes abroad and
buys a DVD from another region - well, let's start
over - does soneone who goes abroad and buys a DVD
fromanot her region, and then brings it here and wants
totry to succeed in playing it here, notw thstanding
region coding, are they engaging in an infringing use
of the work?

MR. MARKS: | don't think so.

MR. CARSON:. |Is there any reason why they
shouldn't be permtted to view the DVD that they
pur chased abroad?

MR. METALI TZ: They are.

MR. CARSON:. Pardon?

MR. METALITZ: They are permtted to do
that, as far as the copyright law is concerned, |
bel i eve.

MR. CARSON: Right, but the region coding
is preventing themfromdoing that, correct?

MR, METALITZ: No, the region coding is
making them go a different route to do that, rather
than circunventing the region code they need to get a
- use one of the other nethods that we've talked
about, resetting their DVD ROM drive or getting a --

MR. CARSON:. None of which is necessarily

a very easy way of doing it, right?
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MR. METALI TZ: Ri ght.

MR. CARSON. So, there are inpedinents to
t heir engagi ng i n what we all agree are non-infringing
uses.

MR. METALI TZ: The adverse inpact in this
situation is not zero.

MR. CARSON: Right, okay, so let's go
t hrough t he cost of benefits then, because, obviously,
I think your argunent is the benefits of this region
codi ng system far outweigh the costs to these people
who are facing difficulties in doing it.

MR MARKS: Correct.

MR. CARSON: So, | think |I was given four
justifications by M. Marks. First of all, rights are
territorial. Does that have any effect when we are
tal ki ng about an i ndi vi dual who purchased a DVD abr oad
and wants to |l ook at it here?

MR MARKS: No, it doesn't for the nost
part. | think we're |l ooking at the - and I' mgl ad you
are asking that, because we are l|ooking at the
consequence of if there could be an exenption to
regional coding will there be, you know, parallel
I nportation of these discs, and not just the one off
that is permtted by Section 602.

MR, CARSON: Ckay.
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Now, of course, the exenption wouldn't in
any way extend the parallel inportation. That's
understood, isn't it?

MR. MARKS: | do understand, but |I'm just
tal ki ng about the practical reality spillover versus
the scope of necessarily the exenption itself.

MR. CARSON: Have we had any problemthus
far wwth parallel inportations?

MR. MARKS: We had a | ot of problens with
parallel inportation, but they've generally been from
the U S out, rather than --

MR. CARSON: Exactly.

MR MARKS: - into the U S.

MR CARSON:.  Well, of course, this
exenption, if it existed, would apply only to the U. S.
So, | gather there's not really any record of a
problem of parallel inportation into the U S., of
foreign nedia.

MR. MARKS: So far, no, but, you know, that
sort of begs the question as to whether that's because
of the regional coding or not.

MR METALITZ: And, |I'm not sure that we
know enough about that, because again, let ne
enphasi ze that the maj or studi os are not generally the

- | mean, there are sone exceptions, but the major
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studi os are not generally the authorized distributors
of these titles, and it may be that parallel
importationis occurring inviolationof the exclusive
di stribution rights of the distributors who tend to be
i ndependent .

MR. CARSON. So, that leads to a very
interesting question. I nean, you are here
representing the mgjor studios, why on earth do you
care?

MR, METALI TZ: Vel |, ["'m not j ust
representing the major studi os, nunber one.

MR, CARSON:. Ckay.

MR. METALI TZ: And, we're representing
AFMA, for exanple, and of course sone of the nmjor
studi os are involved here as well.

But, obviously, regional coding, as you
know, is a global system

MR. METALI TZ: Right, but we are not going
to effect it elsewhere, we are only talking about
her e.

MR. CARSON: | agree. Thi s proceedi ng
cannot directly affect it anywhere else. So, for U S
copyri ght owners, whether or not this exenption is
granted is, | would think, atrivial thing, isn't it?

MR METALITZ: No, | don't think it's a
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trivial matter, both because to the extent that
there's a growi ng market for foreign | anguage DVDs and
others in this category, it's certainly a market
opportunity that they would want to exploit as
distributors, and all of these conpanies are
distributors of other people's product, to sone
extent.

And, the second reason, of course, is
because they want to maintain the integrity globally
of the regional coding system and they don't want the
United States setting the exanple of permtting
ci rcunvention of regional codings.

MR. CARSON: Ckay.

MR. MARKS: And, in fact, on these foreign
| anguage feature filns, at |east according again to
this DVD release report, the fourth |[|argest
distributor distributing 91 of the 1700 titles was
Columbia Tri Star, distributing 91 foreign | anguage
rel eases in the U S.

So, they probably woul d have an interest.
They may be able to better answer sone of these
guestions, whether they have parallel inportation
probl ens of the foreign | anguage filnms or not. | just
don't know.

MR, CARSON:. Ckay.
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MR. METALI TZ: Agai n, these are niche
markets for the nost part, so you wouldn't expect a
huge fl ood of parallel inports, but it m ght be enough
to affect that market.

MR. CARSON: All right.

Wwell, let's nmve on to the second
justification, the theatrical w ndow. That ' s,
obviously, not an issue here, is it? W are talking
about viewing foreign DVDs here, as a general
proposition | don't think we're -

MR MARKS: Only to the extent, | would
say, if, in fact, there was a U S. distributor who
gained theatrical distribution rights to the foreign
filmhere in the US., it certainly could affect it.

MR. CARSON:. Yes, there is certainly the
possibility, do we have information about how often
that arises?

MR. METALI TZ: W have the exanple in our

subm ssi on, the Rabbitproof Fence.

MR. CARSON: Yes, you've got that one.

MR. METALITZ: | agree with you that this
is not the typical situation.

MR. CARSON: Ri ght, and we certainly heard
out of your nouths plenty of tinmes that when you cone

up with one exanple that's just one exanple, it
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doesn't nmean much. So, so far we've got one exanple
on that side of the equation | gather, that's all we
can say.

VR. MARKS: One exanple where the
theatrical distributioninthis country occurred after
the DVD rel ease.

MR. METALITZ: In a non-Region 1 setting.

MR. MARKS: There could well be other
exanples, | just don't know of them It wouldn't
surprise ne.

MR, METALITZ: | nmean, it really depends on
how nmuch of the U S. theatrical market is of titles
that are first rel eased outside the U S. That would

be the likeliest source of this, such as Rabbitproof

Fence, and, obviously, that's not a high proportion,

but it's not insignificant either. There are, you
know, foreign films that do quite well in the United
St at es.

MR. CARSON: Ri ght, but --

MR. METALI TZ: And, sone of those may have
been, you know, |'m speculating here, that sonme of
t hem may have been rel eased on DVD with regi on codi ng
that didn't allow playing in the United States prior
tothe tine of their theatrical release in the United

St at es.
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MR. CARSON. Right, I'Il agree, that's the
guestion, and we just don't have a clue what the
answer is, | guess.

MR. METALITZ: | think the answer is that
it's not unheard of, but | would agree with you, it's
probably not going to be a major part of the market.

MR. CARSON:. kay.

Let's nove on to the third justification,
| ocal censorship, not an issue here, | assune,
correct?

MR, METALI TZ: Wl |, not censorship, but it
could be for ratings.

MR. CARSON:. For ratings, okay.

But agai n, we are tal ki ng about peopl e who
acquire these abroad and are bringing them here so
they can watch it. Are we really concerned about them
bei ng deceived by ratings or having a problem wth
ratings?

MR, METALITZ: | don't know the extent to
which there's - you know, it's certainly nore in the
video ganme area that this is an issue, but | don't
know the extent to which it's an issue in the audio
vi sual .

MR, CARSON:. Ckay.

Well, even with the video ganes, | nean if
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| go to Japan and buy a Japanese vi deo ganme and bri ng
it back here and it's a lot nore violent than what
people are used to here, | knew what | was buying
didn"t 1?7 Are you going to tell ne that | shouldn't
be able to play it here because it's too violent for
me?

MR. METALITZ: 1'm certainly not telling
you that, but I'm sure there are state legislators
around the country who would tell you exactly that.

MR. CARSON: No doubt.

Ckay, finally, the fourth and final
justification you gave, M. Marks, and all |I've got on
nmy pi ece of paper, you are going to have to el aborate
for me, is, | just wote dowmn CCAM and PAL, and |'m
not quite sure what that neans.

MR. MARKS: Onh, yes, well, what | was
referring to there is that, you know, sone of the
justification for doing regional coding in the first
place was to try and replicate those divisions in PAL
i n SECCAM mar kets, PAL, SECCAM and NTSC mar kets, that
certainly the division in regional coding isn't
conpletely analogous to the division of foreign
territories vis-a-vis PAL and SECCAM

But, for exanple, Region 2, which is

general ly Western Europe and part of Central Europe,
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is generally a PAL territory, although Region 2 also
i ncl udes Japan, which is an NTSC territory. But, in
general, we try to nmake any territory I|ike Europe,
which is generally PAL and CCAM all subject to one
region, to sort of mnimze the problem of the
NTSC/ PAL transcodi ng probl em

MR. CARSON: Ckay.

I can follow ng what you say as a matter
of fact, but I'mnot sure | understand how that is a
justification for region coding, and why we shoul d be
- why we should hesitate before comng up with the
exenptions because of this denom nator. Wy does that
matter?

MR, MARKS: Well, why it matteredinitially
is, we wanted to be sure that, you know, when sonebody
bought - that we could say, okay, these just are
destined for Europe and for, you know, Region 2
pl ayers in Europe, that we will know to put on the
PAL/ SECCAM version of the novie so that they will be
pl ayabl e on the television sets that are in Europe.

I f you, you know, exenpt, do an exenption
for regional coding, people may, in fact, you know,
bring in discs that are not NISC di scs, expect, okay,
with this exenption |I'mgoing to be able to clearly

play this on ny DVD pl ayer and tel evision set, and, in
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fact, they may not be able to do so. So, it can add
to confusion.

MR. CARSON. Is that a problem you care
about ?

MR. MARKS: | care about it to the extent
that | believe if you create an exenption for regional
coding, and if, in fact, what ends up becom ng the de
facto standard is that regional coding is basically
defeated and no |onger abided by, both here in the
U.S. and abroad, that's going to hurt our distribution
busi ness. So, yes, | care.

MR CARSON: I'm not sure | see the
connection between that and your previous statenent
t hat someone m ght be di sappointed --

MR. MARKS: No, no, no, because you asked
me why do | care about an exenption granted for
regi onal coding.

MR. CARSON: No, no, ny question was, why
do you care that soneone who buys sonet hi ng abroad and
takes it hone, thinking, oh great, 1've got an
exenption | can play it, and then they are not able to
because of the PAL and SECCAM i ssue.

MR, MARKS: Well, what I"'mtrying to --

MR, CARSON. What do you care about that?

MR MARKS: - | care about that because |
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think it goes to the issue of how nuch utility and
value are you actually giving to users by granting
t hat exenption

MR. CARSON: Ckay, and we certainly had a
conversation on that before.

M5. HINZE: Could | just quickly add a
qui ck statenment of clarification there?

MR, CARSON: Sure.

M5. HINZE: | have a nunber of Region 4
DVDs that | currently cannot play. Each of themare
| abel ed as to being PAL.

MR. CARSON: What ?

M5. HI NZE: PAL, which is the Australian
st andar d.

MR. CARSON:. Ri ght.

M5. HHNZE: It's clear to any consumer who
buys a foreign region DVD - It's on the |abel, they
know exactly what they are getting. | don't think
there's any issue of confusion on the part of
CONSUNErS.

And, as | said before, I'm a little
puzzl ed about M. Marks' statenment, because as |
understand it, a $20 PAL to NTISC converter is all
that's required in order to address that particul ar

concern.
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One, | can't see how consuners wll be
confused because it's clearly labeled on a foreign
DVD, and second, it's not illegal to have a PAL to
NTSC converter or to use one, and three, it's a matter
of a $20 PAL to NTSC converter

MR. MARKS: And, | guess | would answer,
and the discs are clearly labeled that they are
pl ayable on Region 4, so there's no consuner
confusion, and it's not a burden to get a Region 4
pl ayer here in the U S., and then play the disc. |
think it's quite equival ent.

MR. CARSON: Wl |, you know, |'ve heard two
different things about that, and | would Iike
clarification on that. On the one hand, at tines |'ve
heard you say it's easy to get a player from another
region, and other tines |I've heard you acknow edge
that maybe it's not so easy. | nean, which is it?

MR. MARKS: Ckay, well, let ne say, you can
inmport a player and it's certainly easy to get a ROM
drive, you know, here in the US., and set it to
Regi on 4.

MR. CARSON:. Ckay.

MR. MARKS: So, if theissueis viewability
of the disc, and the consuner's ability to view the

disc, there's an easy alternative that doesn't invol ve
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ci rcunventi on.

MR. CARSON: Ckay.

Well, howeasy is it toinport the player?

MR. MARKS: | haven't tried, so | couldn't
tell you.

MR. CARSON:. Ckay.

' ve heard $40 or $50 bandi ed about as the
price of a player from another region.

MR. MARKS: No, no, no, you ve heard
bandi ed about $40 or $50 for the price of ROMdri ves.

MR. CARSON: Onh, okay.

MR MARKS: And, | have listings here of
many, nmany di fferent ROMdrives that are in that price
range.

MR. CARSON:. Ckay.

Do you have any information on what the
cost would be for an Anmerican citizen living here to
get - to acquire a DVD player for Region 4 or Region
27?

MR. MARKS: | don't have that information.

VR. CARSON: Does anyone have any
information on that? No, all right.

Ckay, finally, just one question about the
vi deo gane i ssue.

M. Metalitz, you nentioned that one
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di fference between the region coding issue for video
ganes that may not be there with respect to notion
pictures is that in sone console systens the region
coding is closely integrated with the access control
technol ogy that prevents playing of pirate ganes. So
that, if you permit people to circunvent the region
coding in the video gane area, you may also be
permtting themto, basically, commt piracy. |Is that
nore or | ess an accurate summary of your testinony?

MR. METALI TZ: Yes, your exenption won't
say that if you granted it, it won't say you are
allowed, but I think that would be the fact. And,
think the enphasis in the contrast is on May after the
interrogation we had from M. Tepp, we are not 100
percent, at least |I'm not 100 percent sure of the
degree of integration between CSS and the regiona
coding, but | know that in at |east some of the
consol e systens it is closely integrated.

MR. CARSON: Even if that's true, though,
isn'"t that just the result of a choice nade by video
ganme manufacturers to integrate the two of them and
aren't you just penalizing the user because of that
choi ce that was nade by the providers of this stuff?

MR, METALITZ: Well, it is true that they

chose this system and, in fact, they have different
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syst ens. I nmean, the major console manufacturers
don't all have the sane system So, | hesitate to
generali ze.

But, they are - if you are asking for the
reasons why vi deo gane conpanies do this, | think as
| said they are simlar to, although not identical to,
the reasons that novie studios use regional coding,
the main ones being licensing restrictions, because
their licensing this region for the nost part, and
| ocalization, which is | think a big issue not only
because of the cultural issues as far as the | evel of
violence that's allowed, but |anguage and other
factors. That's why they do it, that's why they have
regi onal coding.

You are asking why they have a systemin
which the two are closely integrated?

MR. CARSON. Well I'mnot even sure | care
why, |'mjust wondering whether we should care about
it, whenit's a choice that was made by t he peopl e who
were saying don't do it to us. Well, it was their
choice to do it that way, it was their choice --

MR. MARKS: Well, no, but wait one second.
You could be putting us in sort of a catch-22, you
know. If you don't integrate it closely with an

access control nethodol ogy, and there's absolutely no
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connection to an access control nethodology at all,
and it's a flag with a response, then you are saying
tous, well, it may not be an effective access control
method at all. And then, if you do try and hook it
into a licensing schene, |ike CSS which is an access
control nethodol ogy, then you are saying, well, wait
a second, you are sonehow, you know, illegally

bootstrapping two access control met hodol ogi es

t oget her.
So, what's our choice?
MR. CARSON. We'l| have to decide that.
MR, MARKS: |I'mglad | stunped you. Sorry.
MR. METALI TZ: Again, M. Carson, | think
interns of the real world inpact of this, | think the

vi deo game conpani es experience is colored to a great
degree by the Section 117, | don't it's too strong a
word to say debacle, where a provision that's been
enacted by Congress has been w dely abused as an
excuse for piracy, and the sane thing we fear wll
happen again in this situation.

So, | think the video gane industry is
living wwth a very high level of piracy right now
It's a huge problemin which their |osses are quite
extensive, and in many countries they virtually don't

have a mar ket because of piracy, and this would sinply
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exacer bate the probl em

MR. CARSON: But, what's the connection
bet ween that and regi on codi ng?

MR. VETALI TZ: Because allowing the
circumvention of region coding, as | said, would I
think step you into the quick sand of pronoting the
circunmvention of access controls, generally the
pl ayi ng of pirate ganmes on video gane consol es.

MR. CARSON. Ckay, | get it.

MR. TEPP: You know, | just want to react
to sonething that just got said very quickly, because
you didn't stunp ne.

MR MARKS: | was afraid of that. | was
really afraid of that. I was hoping you'd be too tired
to continue, but, oh, well.

MR. TEPP: Ch, no, if you think that was an
interrogation, | think what we are trying to figure
out is precisely whether what's going on is
boot st rappi ng sonething not protected by 1201, by
merging it with sonmething that is. And, if so,
whet her we should respond in the affirmative to a
request for an exenption to deal with that, to allow
non-infringi ng uses.

MR. MARKS: Right, and | think that's a

very fair question, and what | was trying to say, and
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maybe | didn't articulate it clearly enough, is that
if you accept the prem se, and you nay not, but if you
accept the premse that it's legitimate for a
copyright owner to enploy technical neasures in order
to enforce - help enforce their distribution rights,
including their right to decide how to market their
wor ks, where to market their works, when to market
their works, if you accept that premse that it's
legitimate for copyright owners to do that, then one
of the technologies to do that is this regional coding
technol ogy, which, as | nentioned before, in and of
itself is not self protecting to the degree that
scranbli ng and access control - that scranbling and
encryption are, but still constitutes an access
control technol ogy.

If your goal as a copyright owner is to
say, | want to try and ensure that that access control
technology truly is effective, so that it qualifies
for protection under the DMCA, one way of
acconplishing that may be to link it, you know, as we
have done in CSS, as an obligation of an encryption
scranbl i ng technol ogy, which, perhaps, nore clearly
gqualifies for protection under 1201.

And so, that's actually a nore, | think

reasonabl e explanation, perhaps, to the flippant
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guestion | posed to M. Carson.

MR. TEPP: I'mcertainly not trying to pass
judgnment on what's legitimate for a copyri ght owner to
dointerns of the distribution market. |1'mnot aware
of any violation of the | aw by attachi ng regi on codi ng
in the first place, that's not the question we're
faced with. The question we are faced with is, once
it isin place is it a 1201 issue, and if so should
there be an exception. And, in spite of ny so-called
interrogation, | still haven't heard, | don't believe,
an argunent or an analysis of region coding in
isolation that it is within the definition of an
effective technology or protection nmneasure that
effectively controls access to works.

MR. METALITZ: | think one of the reasons
t hat you may not have heard that is because it doesn't
exist in isolation fromCSS. | nean, theoretically
It's possible for sonmeone to rel ease the disc that you
tal ked about, that doesn't have CSS, but does have
region coding. At least | think that's theoretically
possi bl e, but I'mnot aware that that ever happens.

What at | east happens in the vast majority
of cases is that it is - they are both there, and |
think we've explained our view why in that

circunstance | don't think there's nuch doubt that as
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the Copyright Ofice and the Librarian found three
years ago, region coding is an access control
technol ogy that's protected by 1201.

And then t he question, quite properly, is,
have proponents net the burden of showing that it
woul d be adverse inpact on non-infringing uses, which
we concede is not zero, but is it sufficiently
significant weighed against the value that you
recogni zed three years ago of region coding to justify
an exenpti on.

M5. PETERS: kay.

We could go on forever, it is now --

M5. GRCSS: |'msorry, can | just nake one
commrent before we concl ude?

M5. PETERS: Sure.

M5. GROSS: Thank you.

| just wanted to rai se a point that we had
di scussed in an earlier panel with respect to Linux
users being able to play their DVDs. And, M. Marks
had a press rel ease tal king about the I BM Thi nk Pad,
the press release is about two years old. It was ny
under st andi ng that once that press rel ease went out,
announci ng this Think Pad Li nux DVD pl ayer that there
was a good deal of controversy, threat of litigation

and it was imedi ately withdrawn fromthe market.
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So, before you conclude that there is a
Li nux box available, | think you need to see a little
bit nore information, because it's ny understanding
that that particular Think Pad is not available for
Li nux pl ayi ng today.

MR. CARSON: Who t hr eat ened t hat
litigation?

M5. GROSS: |'mnot sure. Thisis two years
old, this story, so I'mjust saying, | think we need
to have a little bit nore information about the
exi stence of this box.

MR. CARSON. Well, you're welcone to pass
it on to us.

M5. GROSS: | will do that.

MS. PETERS:. Ckay.

I[t's 6:18, we've been at this for nore
t han nine hours. Many of you have been here all day,
and contributed. | want to thank all of you, you' ve
given us a lot to think about, and at |east for now,
except for you, M. Marks, who have many things to do
for homework --

MR. CARSON: And, Ms. Hinze.

M5. PETERS: - and Ms. Hinze, but | do
thank you for all of your efforts, both to what you' ve

filed wth us and as well as your participation here.
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So, this hearing is concluded, all the hearings are
concl uded, and enjoy your evening. Thank you.

(Wher eupon, the above-entitled matter was

concluded at 6:18 p.m)
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