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Gvarview

more recessaty in the case of a prospective snalysis tequirad
when examining 2 planncd merger with eonglomerae effec”
{Crommissum of the Frropieas: Communities 1 Tetra Laral BV,

i Case C-12/03 P, Judgmen: of the Court (Grand Chamber), 15
* February 2005, at § 39.}

The year 2004 waz z landmark vear for mesger contrel in both
the United States and the European Union. Both US apencies, the |

Department of Justice (Do)} 2nd the Federal Trade Commissinn

iFTC) Jost high-profile atemprs in court o block two mergers, -
US Dof ¢ Oradde Corp and FIC v Arch Cof, whose reviews
staried in 2003, On 1 May 2004, the Evropean Commusoion (the
Commassion) ushered in 2 revised merger reform famework
{and general moderaisarion of its competition policy} znd in -

Deceraber 2084 Blocked one werger, EDFGDP, an electric and |
gas utiliry combination in Portugal, bur deared two high-profile |

mergers that had already undergone full US scrummy (Sony/EMG
2nd Oracle/PeopleSnit). The prohibition of the EDP/GDP merger

smaiked the first prohibitien stuce 2001 when Mario Mont, the

tarn FiJ competition commssiones, blocked two acqusisitions,
Schaeder/Legrand and TetralavabSdel, fnflowed by barh deci-
sions heing famousty averrured by the Court of Firsr Insrance.

Economics played significant roles 1 a8l of these manerson
both sides of the Atlasric. Judge Walker's opmion m the Oracle
maver Hhistrates the impariance of economic evidence 10 mesger
control

“Despite the problems with qualitztive analvses, modern

cconomcerric methods hold promise m analysing differenriaced

producrs unilareral eftecss cases. Merger simulation modek may
2How more precise estimations of lkely competicive effects and
climinate the nead w, or Jawsen the impact of, the arbirannes
inherent 1 detining rhe relevant marker. For example, some
merges ion methnds compensate far potenrial errors in
mzsket defimtion. 4 madel advanced by Werden and Froeb uses
2 % ot ‘inswde goods® and 5 set of ‘outside goods™.” 116 ar 410,
Unsted States of America, et al v Orade Corporation, N.Dist.
Cal, No. C 4-0807 VRW st 45.)

As the Commission has adopted 2 more economics-hased
compedtion-merger policy with a refreshed look ar its substan-
tive tests, observers have specuisted that this effects-hased

ipproach will comenbute m mare internasional enforcemenr :

convergence. Guidance from the Count of First Instance wams

the Commission that sufficient econamx evidenwe roust supporr |

its decisions.
* Whilst the Court recogmses that the Commussion has a
margin of discretion with rogard to ceenomic matters, that Jocs

An examination of the mast recent paraliel merger reviews
by the 1§ and the EU authontes provides a unigue msight into
the nature and extent ! convergence between the interpretation
of econcmic evidence and it effect on the enforcement ourcomes
1 these two key furisdicdons. {Ses Best Pravtices on Coopera-
ton a Merger Investigations, October 2002, Where the 1S and
Fliare reviewing rhe same transacrion, “hoth jurisdichons have
an interest in reaching, insofar as possitle, consistens, or at least
non-conflicting, outcomes.” '{ his joint stazemens is designed
promnie “fally-inforined decision-making no the part of both
sides' authorsues, b mnimize the risk of Jivergent ;ircores o
bexh sides of the Adantie, w ficiliate coherence and compati-
bility in remedics. to enhance the efficiency of their respeciive
mvesugations, 10 reduce burdens on werging parties and third
patties, and :0 iixrease the overall transparency of the merger
review pronesses.™) This chaprer fivuses on iwo sooens gluhal
merpers—OraclePeopleSoft and Souy/BMG—voackided in the
past year that offer ar spporumity 16 view the similarities and

i differences in the role plaved by, and the mterpretanion of, the

economic evidence m the merger review process, It i nowwor-
thv tha bot Soay/BMG and Orack/PeonledSnit were techmeally
reviewed under the ELPs former merger oonteol repulation, b
2 review of these matters indicates tha: grear deference was given
by the U o rhe new Guidelines in evaluatng the competitive

teffeus of these ransactions,

5o mecen thit the Community Courts must reftain from review-

ing the Commission's interpretation of infonmarion of an eco-

numic natare. Not only must the Community Courss, inter aba, |
esteblish whether the evidence relied on s faceally scowate, neli- -

able and consistent but alse whetber that evidence contzas 2 ;

the informaton which must be tzken mio 2ccount in order 1o ¢

A TR IO R 0 SO

Oracle /PeopieSoft

Although the tming zad procedural process of the peralicl
terisdictionz] reviews were quire different. the Oracle/People-
Soft merges review presents 2 geod example of both the com-
plexities and the mvestigational efficiencies that can resuli frem
such z joint review. An addifional feacure is that the US review
process was ultmately conciuded by an injuncrion irial wheress
the EU process was concluded with an admenistrative decision.
{Throughout the history of tbe ECMR, 19 out of mnre than
2.000 mergers have been blacked. Seven of these have been
appealed— famousty, three have been overtarned by the CFlm
four dearance decsions noder the ECMR have been appealed
by competirors.; U Iy, the Com decsion incorpo-
rate many of the findiugs of the US uizl count in its review,
sl emdeavoured o maintain comivreacy between the two
TEVIOW PIOCETPA

Product market definition

In both jurisdictions, the definiion ¢f relevant markers contin-
ues to be 2 necessary siariing point for the compelitive assesy-
mens of mergers. It should be noted thar the maportznee of

. . .. ¢ i marker defininon i unflareral effecis differenrizted produas
assess a complex siuating and whether it is capable of subsian- | X be d D he rele
. . : cases contins o he dehated. The D) praposed that the sele-
tiating the conclusinns drawn from 1t Such a review 1 ol the * ¢ =) peoz
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vant marke: consisted solely of high-tunction finaacal (FMS

and himan resure managew
plmng software (FRPY, snld by Oracle, Perplesoft and SAP,
tsee Glueck and Manning. Poonomdc Issues in Antitrush
2003-2004, The Antitrust Reviewr of the Americas, 2008 at
18-21} but presented no empirical econcomic evidence at trial to
suppart this dehinition, refving instesd on the testimony of cus-
tomers and industry experts and the testimony of economic
expert Renneth Flzingz. With the burden of market definminn
squarely on the plainti# Do), Judge Walker was unconvinced nn
the meriis. in his ophon, cusiomer testmony fuiled 1o address
the key issue, “[bhur the isane s rar what solurions the arsomers
would like or preter for their data prucessing needs, the issue i
what they could do in the event of an anti-competitive price
fncrease by a pust-merger Uracke.” Walker found the westitaony
to be *speculaiive” on this issue and not supporied by “senous
analysis”. Industry witnesses and sviten: wiegrators were et
found so be reliable-or artculare on the marker defingtion issue,

¢ (HP. M) enterprise restrce -

Tudge Wakeer was even more direct on the nord for eoonemic .
araheis in hus aesesstawiis of the tesioony of Professor Jansiih a §

professar of Business Adminisiration a: the Harvard Business
School:

*~Brecause o8 his ansni’s] lack of economic anslys:s snd his
inabibry 1 dearfy arnculable product markes boundanes i2 key
sssue m 3 bonzontal merper case). the couni finds that kinsin
{uiled w estabhish ¢ deady detined product market along the fines
alleged by plateriffs.,” (12SA » Oracle 21 72.}

The Dafs ather expart, economist Kepaeth Elzinga’s evie

dence, was judged by Welker w0 be “cireumstanral and highly :

gaaluzrive”™ while selying on vareliable dsa {USA v Oradle s
123). Withour any reliable sopporring empirical econnmic evi-

dence to the cateary, Tndge Walker could nor exclude other com-

pering prochices and adapted Osacles much drosder marker

Gefimtion,

ihe EUs imnal market invesugation based on qualitative

information led o the prefiminary conclision of separste mar-
kers for HRM and PMS high-funcrion sofrware for large corpo-
3 atic.s that could only be served by Owarle, PropleSoft and SAP.
After examining new hid dara peovided by Qracle 2nd evidence
presenred at the US rrial, the Commission concluded that other
vendors had successtully won bids o had come in 2s the second
choice oy participated in the final Bid rounds in other competi-
riong, On the bagis of these data, the FU conclaoded thar at Jeast
four other vendors w addmon t the “Big 3° were marker par-
1cIpants.

Geographlc market definition

The geographe dimensions of the mzrket differed—with te Do
proposmg a US market based an its expert’s opinion, without ~

econnmk, empiricsl support, thar madketing, nisllanon, maw-
tenance and provision of upgrades have jukerently local sspects

and that arbitrage berween regions would ke difficudr. Oracle -

countered by praducing ewprical evidence showing that aver
ape discou.xs beween Europe and the US were virnially idea-

Z
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cal iappioximately 45 per cent} suggesting thar European and
US prices probably are wunstraings on cach other

Relying o the same werage regional discmnt data pre-
seated by Oracle, the Commission condluded that the refevant
geographic market was worldwide, as no specitic barriers or
erher technival hurdles exist o limit supphers rom responding
) large corporate bids worldwide, although it Jid allow that the
relative strength or share of sales may vary by region. {The
Commssion did note in its decision that Oracle had originally
argued 1 an oral hearing that the geographic marker was EEA-
wide, whereas iu the US wrial it srgued that the geographic mas-
ker was global}

Theorles of consumer-harm anti-competitive
effects

Under 3 mzinly unilateral effects analysis, e Doj complaint
alleged that “the maskears for high funcrion HRM sod FMS sofi-
ware are bighly concentrated and the proposed purchase of Peo-
pleSoft by Oracle would substannally increase ooacentration.
The proposad purchase of PeopleSotr would reduce from three-
to-two the number of finms thet compete 1 the development
and sale of these producrs.™ {See US Da] Fist Amended Com-
plaint, at 27.) In the course of ins proceedings, the Conunission
argied that e wansaction could kead wo horh snilateral effects
and coordinared efferts—ahere the threr-tn-two reasiring duop-
oly could successfully consdinate, with o viabie outsiders 2ble
o destabsiise such a duopoly. Orher thearies of compentive
harm wes ¢ exsmained. The DoJ did not duecdy allege o present
evigence at tnal regarding conrdmated etfecrs, but did offer
argument in a post-triz] brief suggesting that it was plausible tor
a pose-merger Oracke and SAT to tadidy cofinde to allocate mar-
kecs along industry sectors. Similarly, the Commission consid-
ered possible vertical effects, but these were sot detesminative
i irs final decision.

The Daj presented empirical sconomis znalyss 1o sugport
its position that the zcquisinon would result in higher peices for
customers. Preston McAtee, the DoJ’s economic experz, pre-
sented enidence on 25 specific compentons where the presence
of PeopleSoft caused Oracle to offer greater discounts. Regres-
sicn analysis confirmed these resuits. In addizsion, McAfee pre-
sented an awction model predicting higher pust-acquisiden
prices. To vounter these resuls. Oracle’s expert kerry Havsman,
ok issue with MeAferd model speafivation, particelarly the
ircremnental Jiscounts from st price valeniarions. Oracle also
challenged the use of auction theory as the basis for the simula-
tor model

The benefit of addinonal bid data and the tnal court delib-
erztions allowed the Comamission to conduct more robus zcono-
mitne znalyses demonstrating that the cumber 2nd idensity of
the bidders Jid not systematically affect the discounts offered by
Oracle. The Comaission abo used an suciion moded 1o simulaie
the effect of the merges, which alkowed for uncerminty abour the
beryers” valuation of rhe almrnativn sofunons. The model pre-
dicted not only substantial price increases dhe 1o the reductinn
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ot bidders fiom three 16 rwo, but abo tired 10 estinase the etfect
of the merge on weasumer surglis. The Commadssion submin
thr the ime of simularion madels depends crinaliy nm the ahil-
ity of the mode! to sdequarely caprure the fundamental mecha-
nisms that Jrive the hehaviour ot the different marker
pasticipants. However, 1t maiptams thzt such necessary simph-
fring sssumptions zre not fawal, as any economx model used in
a prespective merger anzlysis 1 necessanily based on assump-
tians, and that mod s can provide 2 high degree of ransparency
of the underlying assumprions and Jogical ceasiseney in the

neulel framework. Therciore, the Cotemission mamisins that

merger simulanon remaie 2 usefl rool,

In its final evaluation »f the bidding data, the Commission
derermmed that the absence of 2 significant, appreciabk <ffe
i the numsher aed identity of the final round bidders in the bid-
ding data regressions did not ensble 6 to show ann-compennwe
etieess trom the merger. Howeves, this result was nat wahen 28
proof that the merger would not have harmful cffeets on cus-
tomers. fn additen to these empirical results, e Commission
Basedits decssivr o2 the broader sevol competiior and cusiomer
yaestitungire responses, and the large budy of dovarnentany and
U rnal court evidence.

The 03 court found thart the Do) had failed to cstablish that

the merged firm could exercase marker power 2nd shus, that the
nerper weirld not substannally Jesten competion, The Com-
mission alse cleared the Orack/Penphlintr merper without con-
dinons. 4 sysremsnc review: of the development of the economic

eviience devedoped by rhe Commnssion supgests thar akbough iz

benehred from the parsBed 1S investigatins, it condurad 6 &

) >
pendern merger investigation approgs pady selcdve ot e BO
martker context.

Sony/BMG

In January 2004, Sony and Bertekmann notfied the competivon |

auchorities of diir plan o creare a full-function joint venton
1505y BMG) for their global reconded manic Business, This
merger was investgated by boeh e US 20d EUL but resuhed i
much less ransparency abow the paralle] processes than in the
GraclePeopleSch case Jdescribed zbhove. The FYC apened 2n
mvestigauon m 20604, but produced no pubhshed account of its
reasonmg, of proceadings before dosing st mgunry without tak-
mg, any enforcement actica,

{13 initial seview, the Commission selicited responses fom
customars 206 other ompetitors and provisionallv concluded
that ke metional mzsheis for recorded music are dominated by
five globst record companies (the socalied makon’y kb

Sony Music. BMG, Universal Muwe Group, Warner hMusic

CGrrup and EME, which jondy heve market shares hetween 72
pec cowr and 93 per cenr in the Fusopean Economic Area iFEA)
countuies. Universsl s the Jarpest player and rhe combuned
SonyBMUG is of aporoximately equal nize.

Based on this izl snvesngarion, the Commission ssued 2
Starement of Olecrions 204 requested detaded transactions dara
from the five mejois gomg hack several yests from all EFA mas-

Cvarview

kews. The empinical analysis and interprecation of this economic
evidence formed the bash of i ultmare dedision o zllow the
joine venrure 1o procesd

The frvus of the Commssion’s investigation was the <ffet
of the joint venture on the market for recorded music, which con-
stitutes the larges: part of the Jecision, but the Jecision also dealt
with effects on upstream znd downstream markets {music pub-
lishng and onlme distributen), on which SonyBMG would net
be active wsell but which could he affected by the joint venture.

Product market definition

The Commussion chase 2 broad approach towards the product
marker defininon and decided thar the relevant marker for
recorded mussic in general was the appropriate market within
which 1o evaluare this transsction, without sceing a necd to
define narrower markess based on genres or categories of
recorded music {such as singles, albums or compilaiions). The
Commission did not foliow the parries’ srguments that the online
distribution o7 music was patt of the market for recarded music
but insread found the markers {or the disoibuboen of physical
medis and the online distribution of music to be distinet mar
kers. Among the reasons for this distinetion was that onhne
music sales were charactensed by drfierent demandd. namely for
mdwvidual tracks (songs) and nat tor entire slbumns, 2ad diffcr-
ences in the conzrol that suppbess have over the use of the prod-
uct after it is purchased by the consumer {the so=ailed digital
rights management fur online masic), On the sapply side. online
and paysical distribunon of music were found o be eanrely div-
ferenr The Commussien furthermore defined two separaze mar-
Len for the wholesale ficensing to onhine music services and the
retal disbution trom online massc services to final consumers.
Due ro charactenstics of the heensing structure, both markets
were found to be natonal, The Commission detined the pub-
lishing of music {requaring meinly mechanical and performance
rights for the distribution of music) as being an upstream mar-
ke for the distibution of recorded and online musik. Music pab-
lishing invnlves the aethors and compoeers of music, whereas
ibe recotding business involves the singers 20d musicians. The
Comrmussion left the question open whether there could be sep-
arate markets for music publishing based on different types of
rights and whether the peographic scope was national o1 wader,

Theories of consumerharm antl-competitive effects
In izs focun o7 the marker for recarded marsic, the Commissions
competizive impact analysis was based on a coordinzted effects
theory focused on the possible strengrhening of 2 collecdve dom-
mar: posraon «f the five major record companies maintamed by
tacit collusicn. The ion had r d from the sive
rmajors farge ammounts of pric. and sales dara for scveraf years for
all EEA markens; 1 analysis was however somewhat focused on
the v largest counsiries. 3» L smaller countzizs showed a sne
ar prevare. {The Commassing b examined s pussible verteal
fareckysure theory thas SomypfBMG condd forecinge comperiton
if Berielsmann refased to ket them advernse sad promoie ther

3
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artsts o TV and radio. The Commissien fund ne evidence thar
the fureclosuie f rival record compames wonhd have beer 3
protizable strategy for Berrelsnann.

The Commission analysed wherher the pricing datz revealed
2 coordinared pricing policy ameng the majors. For thar pur-
pose, 2 subset of the datz Himited to the sales of the top 18 sin-
gle alburs (Ds fas opposed to single CDs, maxi {Ds and zlbums
with maore than one CDI 1o the top 28 customer. was used o3
compare average net wholesale prices berween majors. The par-
ties have crinivised the Commission for using average prices, argu-
ing that diese vould be alfected by mere product mix vlunges.
The Commission furthermare rzgarded the focus an rhe rop 1)
athums 10 be justfied by the fact thar these covered 70 per cemt
to 80 per cent of the major’s total music sales and were thus con-
sxdered sepresenzative,

“The Compsission examuned three kev mwtnes: (1) paraliclisn
in average net prces; (2; likelihood of vang hst prices {published
prices to dealers or PPDs) as focal points 10 coordivate pet pricess
and {3) whether the majors’ discounts 1o significant custemers
were aligned and sufficienily tramsparent 1o be manitored b each
iher.

In all of the five couniries, the Commiwsion avnomists
found that there was some degree of paralieliss in the pattern
of average et prices berween the five majors. The price differ-
ences wsween the mapors generally were found to be confined
within 2 relsbvely narrow baxd,

Anenupirical econom analysis revealed that list prices weee
potentisl focal points, 2s rhe differences berween the vanous
PPDs of different majnss were sedatively closs to one anatiwer sod,
even thuugh each major had s high numwber of differer ha
prices, a very small number of these accnuared for the vasr maor-
ity of sales. These poces wese aiso found 1o be ranspasenr as
they can be gathored from the majors” catalogues.

The Coramissian did nor find significant differences on the
ovesall discount Jevels between Sony and BMG. (n the individ-
usl cuscomer lovel however, differences hotweon rhe disoounts
granted by the reo merging parties were found o be Jarge
ennugh to Jer the Commission conchde that there was no suffi-
cient aligamest in the discounts @ establish existing coordinated
behaviour.

The Commission wen' or: 1o analyse whether the markers
were charzaernised by fearures rhat made them condugive m coi-
husion. Although the physical charscrerisies of CD albums and
rhe way they are marketed are relarively homogeneous, their cna-
tent was found 10 be rather heterogeneous, which makes tacit
collusion more citficult,

The Commission acknowledged dhar the vasiety of lsr prwes
complizated monitoring, while ac the same rime fmding that
monitonag only 2 limired sev of albums fthe top 2¢ selling
albums of each major} would allow the record companies ro
assess the pricing for abour half of the il sales. The publice.
tion of weekly hit charss including szles of esch alum, the hm-

red number of large customers and the frequent conisets
berween =l majors’ saks personnef and the wholesalers/retaslers

i

weiz taund 19 be facilitating collusion. However, the difficulties
W HoNite:ny conan Types uf dscounts were found ro be sub-
stansial ard nn evidence could he established thar rhe record
vompamwes had solved this coordinarion problem.

Nexz, the Commission mvestigated whether retaliagen
agamst deviztors was fzasihie and whether evidence of past retal-
tion coukd he round. 1hre: potennal mechanisms were idennr-
Hed: {1) a rerurn o compentne behaviour; {2} exclusicn of 2
deviztor from compilations; and (3) retalianon i different mar-
kets ipublishing and tmbael. Hewever, no evideace cauld be
extablished ithat w0y of theve methieads haif bere: used i the past
11 pamish a deviaror or thar expheit threars in that Jdirecrion had
been mad:.

though the Commission contended that snme degree of
pexcing parallelisme bad been found, o conclusve evidence cosuld
be estabbished regarding the exaswence of a collective dominan:
puition of the five majoss in anv of the EEA countnies.

The mashet for opline distribution of music s relatvely
recent and still small. The Commssion feund that the majors
bad o sinwlax of even stronger position in the market for whole-
sale licences for online inusic thas in the market for recorded
music. Prices charged for Hoences to naline music providers
were in a lisived ranpe but different usage rights made a com-
panson difficnls, The Commussion found that the
charped ter online musk providers did not reflect the cost sav-
ings that could be achwved m cnmparison t the disiribution

TiCes

nf physical music rerordings, bur conciuded that there wasnot
swificient evidence far 3 finding of rxisting collecdve dominance
ot thar collective dJominance was jikely 1o be created by the
pint veniure.
For these reasons, the Cnmmission clzared the merper on
19 Juiy 2004, warhaur conditinas or ohligarions Impaia, sa
arganisarion of several independenr music companies, has
secently challenged the clearance decision of the Commssion
fare the CFi {Pending case 1-164AM, see O} C 038, 1 Avgust
2008, p 46}
o the US, the FTC clesed irs invesngation or 28 July 2304,
uae Jays afrer the Convnission decides 16 dear the joint ven-
rre. The parties presented empitical evidence on the distribu-
rion of whidesale pricing. price dispersinn for same release, and
an econamersic anzfysic showing thar wholesale prices could not
be relishly predicted trom rewail price. An econometric analysis
also was presented showing nn causation berween consohidation
m the industry and mgher prices. In a press release, the FTC
stated that “Througbout the course of their respective invesi-
stions, the FTC and te Commission Cnfnperi:ioa Diretrorate’s
<taff comsulied and conperated with each erher tnder the oms
of their 199] cooperztion sgreement and 2002 statement of Best
Practices on €ooperation m Merger Invesngztions.™ Detuls con-
cerning thic cooperarion are untortunately not known.

* The authors gratefully acknowledge Marc Prrung’s
assistance m preparing the article.
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