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Introduction and Summary

CTIA- The Wireless Association (“CTIA”)® and The National Association of
Broadcasters (“NAB”) (collectively, “Commenters”) offer these comments on the Copyright
Royalty Judges’ October 1, 2008, Notice of Proposed Rulemaking in the mechanical and digital
phonorecord delivery rate determination proceeding (the “NPRM?”).! That notice sought
comments on the rules proposed (the “Proposed Rule”) under a settlement agreement related to
“interactive streaming” and “limited downloads” among the various participants in the pending
section 115 proceeding (the “Settlement”).

Commenters are pleased that the parties to the Settlement have reached an agreement to
resolve their pending litigation. Commenters are concerned, however, that certain provisions of
the Proposed Rule are beyond the legitimate scope of an agreement on the rates and terms of the
section 115 statutory license and are likely to have significant adverse consequences beyond that
scope. In these comments, Commenters present their concerns and propose a few simple
changes in the Proposed Rule that do nothing to alter the economics or legitimate legal
consequences of the statutory license rates and terms set forth in the Settlement, but which
alleviate the risk that the Proposed Rule will have inappropriate effects beyond the statutory
license. For the reasons discussed below, Commenters respectfully submit that:

e The Judges should strike the sentence stating that “an interactive stream is an
incidental digital phonorecord delivery under 17 U.S.C. § 115(¢)(3(C) and (D) in
the definition of “interactive stream” in Proposed Rule § 385.11, since it is
beyond the scope of the Judges’ authority, contrary to law, bad policy and, in any
event, is not properly part of the definition as it does not serve to define an
“Interactive stream.”

o Pursuant to the Register of Copyrights’ August 19, 2008 Memorandum
Opinion, the Copyright Royalty Judges lack authority to adopt a regulation
declaring an interactive stream to be a digital phonorecord delivery.

o The statement would violate express requirements of section 115, and the
Copyright Royalty Judges’ February 4, 2008 Order, by declaring that an
interactive stream is a digital phonorecord delivery without regard to
whether the stream results in the delivery of a specifically identifiable
reproduction of a phonorecord.

o The statement cannot be reconciled with the Copyright Act’s longstanding
distinction between the public performance and distribution rights, as
described in this context by Congress and the U.S. District Court for the
Southern District of New York, and cannot be harmonized with numerous
provisions of the Act, including section 114’s treatment of interactive

' Notice of Proposed Rulemaking, Copyright Royalty Board, Mechanical and Digital Phonorecord Delivery Rate
Determination Proceeding, Docket No. 2006-3 CRB DPRA, 73 Fed. Reg. 57,033 (proposed Oct. 1, 2008) (to be
codified at 37 C.F.R. pt. 385).



services, section 115’s condition for the availability of the statutory
license, and section 101’s definition of “publication.”

o The statement would create bad policy by expanding the scope of the
distribution right beyond its natural, economically rational boundaries;
imposing unwarranted burdens on legitimate music services; improperly
fostering arguments that streaming services are subject to antiquated,
administratively burdensome licensing procedures (even in order to
provide clip samples for otherwise licensed services); and threatening
unintended adverse consequences beyond interactive audio streaming.

o The statement is wholly unnecessary to effectuate the full operation and
intent of the Proposed Rule.

e The Judges should clarify (by the addition of just one word) the terms “stream”
and “interactive stream” to eliminate the substantial potential for confusion
between the Proposed Rule, on the one hand, and section 114 and ordinary usage,
on the other.

The changes suggested by Commenters will not interfere with the viability of the
Settlement. Services wishing to use the section 115 license to apply to interactive streams that
qualify under the Settlement will still be entitled to do so, on the terms set forth in the Proposed
Rule. The changes, however, will remove the threat that the Proposed Rule will be read to have
any effect or significance beyond the implementation of the Settlement.

Commenters and Their Interest in the Proposed Rule

CTIA is an international organization representing all sectors of wireless communications
— cellular, personal communication services, and enhanced specialized mobile radio. A
nonprofit membership organization founded in 1984, CTIA represents providers of commercial
mobile radio services (“wireless telecommunications carriers”), mobile virtual network operators,
aggregators of content provided over wireless networks, equipment suppliers, wireless data and
Internet companies, and other contributors to the wireless universe. A list of CTIA’s members
appears at http://www.ctia.org/membership/ctia_members.

As part of its ordinary functions, CTIA frequently participates in administrative
proceedings to represent the interests of its members. Among other proceedings, CTIA recently
filed comments with the Copyright Office in connection with the Office’s still-pending July 16,
2008 Notice of Proposed Rulemaking on the scope of the section 115 statutory license (the
“Copyright Office Section 115 NPRM”).? CTIA also has filed numerous amicus briefs in federal
courts on behalf of the wireless industry on a variety of issues, including copyright issues. See,
e.g., Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 545 U.S. 913 (2005); U.S. v. ASCAP
(Application of Am. Online, Inc.), 485 F. Supp. 2d 438 (S.D.N.Y. 2007) (holding that downloads
are not public performances) .

? Compulsory License for Making and Distributing Phonorecords, Including Digital Phonorecord Deliveries, Notice
of Proposed Rulemaking, 73 Fed. Reg. 40,802 (proposed July 16, 2008).
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CTIA and its members have a substantial interest in the Proposed Rule. Wireless
technology not only provides consumers with first-rate communications service, but also
provides a convenient and important means for wireless consumers to receive digital
performances of a variety of types of copyrighted works, including performances of recorded
music. Members of CTIA, including the four largest U.S. wireless carriers, offer or make
available interactive streaming of recorded music to wireless devices or are considering doing so,
and would, therefore, be bound by the terms, rates and other determinations reflected in the
Proposed Rule. In addition, in connection with a variety of their services, including ringtones
and ringback tones,” CTIA members make short clip samples of recorded music available for
streaming over the Internet to permit customers to preview the service. The Proposed Rule
purports to specifically address such clip samples in section 385.14(d).

NAB is a non-profit association of radio and television stations and broadcasting
networks, serving and representing the interests of the American broadcasting industry. Among
NAB’s organizational purposes is the representation of its members in administrative and
judicial proceedings addressing matters of interest to those members. NAB and its members
have a vital interest in the Proposed Rule and in ensuring that copyright laws are interpreted
rationally in the digital world.”

Some of NAB’s radio members either offer interactive streaming of recorded music as
one of the services that they provide from their Internet websites or intend to do so during the
term of the Proposed Rule. Accordingly, they could be bound by the terms, rates and other
determinations of the Proposed Rule.

Commenters and their members strongly support efforts to protect the legitimate rights of
copyright owners. Indeed, Commenters and their members are among the leading legitimate
performers and distributors of recorded music, and pay for the right to do both. Music publishers,
and their songwriters, earn substantial performance royalties as compensation for Commenters’
members’ public performances of musical compositions, and substantial mechanical royalties for
Commenters’ members’ offerings of downloadable music content, whether in the form of full
track downloads or ringtones.

Commenters, however, strongly oppose duplicative compensation to music publishers (or
to any copyright owner, for that matter) and redundant, burdensome rate-setting and

? The Judges are familiar with ringtones. Ringback tones are performances of recorded music made to individuals
placing calls to wireless customers, which replace the ringing that the caller hears when he or she calls a mobile
telephone.

* The interest of NAB’s members in the subject matter of the Proposed Rule is reflected in the fact that NAB filed
Comments on August 28, 2008 in response to the Copyright Office’s Section 115 NPRM and participated in the
September 19, 2008 Hearing held by the Copyright Office. Comments of the National Association of Broadcasters,
Docket No. 2000-7, Notice of Proposed Rulemaking, Compulsory License for Making and Distributing
Phonorecords, Including Digital Phonorecord Deliveries (Aug. 28, 2008); Transcript of Public Hearing, Section 115
Notice of Proposed Rulemaking 53-66 (Sept. 19, 2008) (hereinafter “Sept. 19 Hearing Tr.””). NAB also participated
in the Copyright Office’s original 2001 Notice of Inquiry on section 115. Reply Comments of the National
Association of Broadcasters, Docket No. RM 2000-7, Request for Public Comment, Mechanical and Digital
Phonorecord Delivery Compulsory License (May 23, 2001).



administrative systems for the same economic transaction. There is no justification for declaring,
as the NPRM proposes, that “interactive streams” subject to the public performance right (and
the applicable exceptions and limitations thereto) are also DPDs subject to the mechanical
license. It makes no sense to burden those wishing to provide legitimate, licensed streaming
music services with overlapping claims by different agents of the same copyright owner. It
makes even less sense to subject those wishing to provide clip samples (which have no function
other than to foster other, licensed and compensated uses of recorded music) to claims that they
are subject to the enormously burdensome and unwieldy administrative requirements of the
mechanical license, whether that license is obtained by operation of the statutory procedures of
section 115 or outside of those procedures. Yet the Proposed Rule, by improperly declaring
“interactive streams” to be DPDs, would have just that effect.

Commenters’ right to comment on the Proposed Rule is particularly appropriate and
essential where, as here, the Proposed Rule seeks to expand the DPD right set forth in section
115(c)(3)(G)(1) beyond its reasonably expected and lawful scope. The DPD right is grounded in
the reproduction and distribution rights, yet the Proposed Rule purports to extend that right to
cover acts that are pure performances, subject to the public performance right (and its applicable
exceptions and limitations). This, in turn, implicates the interests of a range of parties, including
Commenters, who did not participate in the proceeding that gave rise to the Settlement in
reliance on the understanding that the proceeding would be confined to its lawful scope—setting
rates and terms only for activities properly within the scope of section 115, not for activities
beyond that scope. Just as the parties to a settlement may not declare an over-the-air radio
broadcast or the digital transmission of a display of a photograph to be a DPD or set a section
115 statutory license rate for that activity, they may not declare an interactive performance to be
a DPD subject to section 115.

In sum, CTIA’s and NAB’s members perform services, or contemplate during the term of
the Proposed Rule performing services covered by the Proposed Rule, and thus could be subject
to the rates, terms and other determinations of the Proposed Rule. Accordingly, Commenters
have the right to comment on the Proposed Rule under section 801(b)(7).”

I The Copyright Royalty Judges Lack Authority To Declare Interactive Streams To
Be Digital Phonorecord Deliveries.

The Proposed Rule’s declaration that “[a]n interactive stream is an incidental digital
phonorecord delivery under 17 U.S.C. 115(¢c)(3)(C) and (D)” should be deleted because the
Copyright Royalty Judges lack authority to promulgate such a regulation.

* CTIA and NAB have the right to comment on the Proposed Rule on behalf of their members under the principles
of associational standing as set forth in Hunt v. Wash. State Apple Advertising Comm’n, 432 U.S. 333, 343 (1977).
NAB and CTIA’s members would have a right to comment in their own right, the interests the associations seek to
protect are germane to their purpose, and nothing in the current proceeding requires the participation of individual
members. /d. Nevertheless, to forestall any controversy over the issue, AT&T Mobility, Clear Channel
Communications, Sprint, T-Mobile, and Verizon Wireless, each of which provides performances that the Proposed
Rule defines as “interactive streams” and thus would or may be subject to the Proposed Rules, are participating in
these comments in their individual capacities as well as in their capacities as members of the associations.



The Register has made clear that the Judges do not have authority to issue this regulation.
In a Memorandum Opinion on Material Questions of Substantive Law, the Register of
Copyrights advised the Copyright Royalty Judges that they “do not have the authority to issue
rules setting forth the scope of the activities covered by the [section 115] license,” 73 Fed. Reg.
48,396, 48,399 (Aug. 19, 2008). The Judges are required to comply with the Register’s ruling.
See 17 U.S.C. § 802(f)(1)(A)(i1) (providing that “the Copyright Royalty Judges shall apply the
legal interpretation embodied in the response of the Register of Copyrights” to referred material
questions of substantive law (emphasis added)).

The declaration in the Proposed Rule that an interactive stream is a digital phonorecord
delivery is one of the kinds of regulation that the law forbids. It is a declaration that a defined
type of activity falls within the scope of section 115.

This is not a case that falls within the scenario identified by the Register as one where the
Judges may need to address whether particular types of DPDs fall within the section 115 license
in the process of setting rates for different types of DPDs.® See 73 Fed. Reg. at 48,399. First, the
Proposed Rule does not merely pose the question of whether a particular type of DPD falls
within the statutory license; it goes further—addressing a more fundamental legal question. The
Proposed Rule takes a position on whether a particular type of activity is a DPD (implicating the
reproduction and distribution rights) in the first place.

Second, the Proposed Rule arises in the context of a settlement, so there has been no
proceeding on which to base the determination of such a fundamental legal question and the full
factual record has not been developed. Indeed, the Digital Media Association (DiMA) requested
referral to the Register of this very question—whether an interactive stream is a DPD. The
Judges decided that the issue could not be referred as a matter of law in light of the lack of
factual information relating to the “circumstances and types of activities that could be considered
‘interactive streaming,” and the extent to which those factual circumstances and types of
activities result in reproductions of musical works.” Mechanical and Digital Phonorecord
Delivery Rate Adjustment Proceeding, Docket No. 2006-3 CRB DPRA, Order Denying Motion
of the Digital Media Association for Referral of a Novel Material Question of Substantive Law
at 2 (Feb. 4, 2008). In other words, the Judges concluded that the legal question could not be
answered without a full factual explication of the activities and reproductions involved in
interactive streaming. The Proposed Rule makes no reference to any such factual information
and, as discussed in Section II.B, below, does not even attempt to address the activities and
reproductions involved in “interactive streaming.”

In any event, there is no need to make such a fundamental legal determination here. The
settling parties are free to propose rates for any DPDs that may be created in the context of a
given activity, provided that a service wishes to use the section 115 statutory license for that
activity. This does not require a declaration that every incident of “interactive streaming” is a
DPD. It merely requires the setting of a rate under the license “to the extent that” the activity
involves DPDs. Suitable language to effectuate such a result is provided in Section V, below.

6 The Register stated that where, as here, such a question had not previously been determined, it would be a novel
question of law that should be referred to the Register. 73 Fed. Reg. at 48,399.



I1. The Proposed Rule Declaring Interactive Streams To Be Per Se Digital Phonorecord
Deliveries Is Contrary to Law.

The Proposed Rule’s declaration that “[a]n interactive stream is an incidental digital
phonorecord delivery under 17 U.S.C. 115(¢)(3)(C) and (D),” Proposed Rule § 385.11
(definition of “interactive stream”), is contrary to the Copyright Act in numerous respects. The
Copyright Royalty Judges may not adopt a rule that is contrary to law, regardless of whether or
not the parties to a proceeding may agree.’

A. The Proposed Rule Violates Section 115 by Failing To Require a Delivered,
“Specifically Identifiable” Phonorecord as a Condition of a Digital
Phonorecord Delivery.

Section 115 introduces the concept of “digital phonorecord delivery” as a species of
distribution, implicating the distribution and reproduction rights of section 106. The definition
of “digital phonorecord delivery” expressly requires that a reproduction of a phonorecord (i) be
delivered to a recipient and (ii) be “specifically identifiable.” The Proposed Rule ignores both of
these requirements.

1. A Digital Phonorecord Delivery Must Result in the Delivery of a
Specifically Identifiable Reproduction.

The essence of a DPD is that a reproduction of a phonorecord of a musical work is
“delivered” (in the sense of a distribution) to the recipient of a transmission. As the definition of
“digital phonorecord delivery” expressly provides: “A ‘digital phonorecord delivery’ is each
individual delivery of a phonorecord by digital transmission of a sound recording which results
in a specifically identifiable reproduction by or for any transmission recipient of a phonorecord
of that sound recording.” 17 U.S.C. § 115(d) (emphasis added).

The Copyright Office, discussing when a transmission resulted in a DPD in the Copyright
Office Section 115 NPRM, confirmed the import of the definition. First, there must be a
reproduction. Then, in the words of the Copyright Office, for the “reproduction . . . to qualify as
a DPD under the statutory criteria, the reproduction must meet all the criteria specified in the

7 See, e.g., Vasquez-Lopez v. Ashcroft, 343 F.3d 961 (9th Cir. 2003) (“The power of an administrative officer or
board to administer a federal statute and to prescribe rules and regulations to that end is not the power to make

law . . . but the power to adopt regulations to carry into effect the will of Congress as expressed by the statute. A
regulation which does not do this, but operates to create a rule out of harmony with the statute, is a mere nullity.”
(quoting Manhattan Gen. Equip. Co. v. Comm’r of Internal Revenue, 297 U.S. 129, 134 (1936))); Ashton v. Pierce,
716 F.2d 56, 60 (D.C. Cir. 1983) (“[FJor regulations to be valid they must be consistent with the statute under which
they were promulgated.” (citation omitted)) ; accord FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120,
125 (2000) (“[W]e must take care not to extend the scope of the statute beyond the point where Congress indicated it
would stop.” (internal quotations omitted)).



definition: (1) it must be delivered, (2) it must be a phonorecord, and (3) it must be specifically
identifiable.”® Copyright Office Section 115 NPRM, 73 Fed. Reg. at 40,808.°

2. The Proposed Rule Violates this Fundamental Requirement of Section
115.

The Proposed Rule ignores this fundamental definition of a DPD. The Proposed Rule’s
definition of “stream” does not require any type of delivered phonorecord. To the contrary, it
actually prohibits reproductions except for a narrowly defined class of “streaming cache
reproductions,” and even those reproductions are not required. In short, the Proposed Rule
would provide that real-time interactive streaming, where there is no delivered phonorecord,
constitutes a “digital phonorecord delivery.” That is contrary to law.'® Further, nothing in the
Proposed Rule requires that any reproduction created by interactive streaming be “specifically
identifiable.” That, too, is contrary to law.

% Both the Senate and House Reports on the DPRA make clear that the term “specifically identifiable” refers to
identification by the transmitting service:

The Committee notes that the phrase “specifically identifiable reproduction,” as
used in the definition, should be understood to mean a reproduction specifically
identifiable to the transmission service. Of course, a transmission recipient
making a reproduction from a transmission is able to identify that reproduction,
but the mere fact that a transmission recipient can make and identify a
reproduction should not in itself cause a transmission to be considered a digital
phonorecord delivery.

S. Rep. No. 104-128, at 44 (1995); accord H.R. Rep. No. 104-274, at 30 (1995) (same, without the words “of
course” and other minor word differences). The Copyright Office itself has recognized the importance of the DPRA
Senate and House Reports in construing the very act at issue here. In the Office’s own words, “Turning to the
legislative history is appropriate where, as here, the precise meaning is not apparent and a clear understanding of
what Congress meant is crucial to an accurate determination of how Congress intended the digital performance right
and the statutory scheme to operate.” Public Performance of Sound Recordings: Definition of a Service: Final Rule,
65 Fed. Reg. 77,292, 77,298 (Dec. 11, 2000). In particular, the Office stated that “we place great weight on the
passages in the 1995 House and Senate Reports.” Id. at 77,298 (emphasis added). Nevertheless, in the Copyright
Office Section 115 NPRM, the Register proposed to ignore this clear statement on the asserted, but clearly erroneous,
ground that the statutory text was unambiguous in its reference. Copyright Office Section 115 NPRM, 73 Fed. Reg.
at 40,809-10.

? Although the Copyright Office has not adopted the Proposed Rule set forth in the NPRM, and has, since
publication of the NPRM, expressed doubts about its validity, see infra Section II.C, the Office’s statement of the
legal requirements for a DPD are unassailable.

' Similarly, nothing in the definition of “interactive stream” requires a delivered phonorecord.



3. The Copyright Royalty Judges Have Made Clear that There Is No
Basis for the Proposed Statement Declaring an Interactive
Performance To Be a Per Se Digital Phonorecord Delivery Absent a
Delivered Phonorecord.

The Copyright Royalty Judges have already expressed a view on the question of whether
“Interactive streaming” necessarily constitutes a digital phonorecord delivery. That view is
contrary to the conclusion expressed in the Proposed Rule.

In rejecting DiIMA’s request to refer to the Register of Copyrights the issue of whether an
interactive stream constituted a DPD, the Judges found that the issue could not be resolved as a
pure question of law. Rather, the Judges concluded that the issue required examination of the
facts relevant to the interactive stream. As the Judges noted, “[t]he Register could not render a
determination as to whether ‘interactive streaming’ is a digital phonorecord delivery without
inquiring into the factual circumstances and types of activities that could be considered
‘interactive streaming,” and the extent to which these factual circumstances and types of
activities result in reproductions of musical works.” Mechanical and Digital Phonorecord
Delivery Rate Adjustment Proceeding, Docket No. 2006-3 CRB DPRA, Order Denying Motion
of the Digital Media Association for Referral of a Novel Material Question of Substantive Law
at 2 (Feb. 4, 2008) (emphasis added). Similarly, the Judges concluded that “in order to
determine what types of deliveries result in a digital phonorecord delivery, there must be a
factual inquiry into what are the means, methods and results of the delivery.” Id.

There has been no such factual inquiry in connection with the Proposed Rule. Nor is the
Proposed Rule limited to a particular set of facts relating to the existence or non-existence of
delivered phonorecords. As discussed above, the definitions of “stream” and “interactive
stream” say nothing about “the extent to which these factual circumstances and types of activities
result in reproductions of musical works.” DiMA’s Executive Director, Jonathan Potter,
acknowledged before the Copyright Office that the parties to the settlement chose not to address
whether and where reproductions were made, because different variables related to the
technologies used would “produce wildly differing results” and argued that “to the extent that
our settlement chose not to dive too deeply into details . . . we would ask you to focus on
creating clarity and not necessarily relying intensively on how you’re going to get there.” Sept.
19, 2008 Hearing Tr. at 36, 39-40. The Judges, however, in adopting a regulation, do not have
the luxury of ignoring the law and not addressing “how you’re going to get there.” Thus, there is
no basis for adopting the conclusion that an “interactive stream” (as defined in the Proposed
Rule) is a DPD.

B. The Proposed Rule Improperly Equates Concepts of Performance with
Distribution and Thus Violates the Fundamental Obligation To Construe the
Copyright Act as a Harmonious Whole.

Apart from the Copyright Act’s definitional barriers to construing interactive streams as
per se DPDs, the Proposed Rule’s assertion that all “interactive streams” are DPDs, with its
implied conclusion that digital performances meeting the definition of “interactive streams”
necessarily also implicate the distribution right, is inconsistent with the structure of the
Copyright Act and with numerous specific provisions of the Act. Thus, it must be rejected.



“It is a fundamental canon of statutory construction that the words of a statute must be
read in their context and with a view to their place in the overall statutory scheme.” FDA v.
Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000) (quoting Davis v. Michigan Dept.
of Treasury, 489 U.S. 803, 809 (1989)). Courts must interpret a statute as a balanced and
coherent regulatory scheme and “fit, if possible, all parts into an harmonious whole.” Id.
(citations omitted); see also K-Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (observing
that plain meaning is determined not only by statutory language itself but by “the language and
design of the statute as a whole™).

As will be discussed in greater detail in the sections that follow, the Copyright Act
consistently differentiates between the public performance right and other rights. A number of
these distinctions, including express distinctions in section 114, apply to interactive audio
performances of the type identified as “interactive streams” in the Proposed Rule. In addition,
the construction advanced in the Proposed Rule cannot be reconciled with the condition set forth
in section 115, itself, for when a musical work is eligible for the statutory license. Nor is the
Proposed Rule consistent with the statutory definition of one of the most fundamental concepts
of copyright law, the definition of “publication,” which provides that “a public performance or
display of a work does not of itself constitute publication.” 17 U.S.C. § 101. For these reasons,
and others, the Proposed Rule’s declaration that an “interactive stream” is a DPD would violate
the well-established canon of statutory construction that a statute must be construed in such a
way as to produce a harmonious whole.

1. The Proposed Rule Improperly Equates Performance with
Distribution.

The tie between digital phonorecord deliveries and the distribution right is clear from the
text of section 115 and its legislative history. For example, section 115 provides that a DPD is
actionable as infringement unless the person making the DPD (or the sound recording copyright
owner) “has obtained a compulsory license under this section or has otherwise been authorized
by the copyright owner of the musical work to distribute or authorize the distribution, by means
of a digital phonorecord delivery, of each musical work embodied in the sound recording.” 17
U.S.C. § 115(c)(3)(G)(i) (emphasis added). Further, the statutory license granted by section 115
is a license “to make and distribute phonorecords of the [musical] work™ and is available only if
the person’s “primary purpose in making phonorecords is to distribute them to the public for
private use, including by means of a digital phonorecord delivery.” Id. § 115(a)(1); see, e.g., id.
§ 115(b)(1) (requiring notice before “distributing any phonorecords of the work™); id. § 115(c)(1)
(royalties “for phonorecords made and distributed”); id. § 115(c)(2) (providing that a royalty is
payable “for every phonorecord made and distributed” and defining when a phonorecord is
considered “distributed”); id. § 115(c)(3) (license includes the right to “distribute or authorize the
distribution of a phonorecord . . . by means of a digital transmission which constitutes a digital
phonorecord delivery, regardless of whether the digital transmission is also a public
performance”) (emphasis added).

Likewise, the House Report of the Digital Performance Rights in Sound Recordings Act
of 1995, Pub. L. No. 104-39, the legislation that introduced the concept of DPDs, explains that
DPDs were added “to confirm that the existing ‘mechanical rights’ of writers and publishers (i.e.
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the right to be paid when compact discs and cassettes embodying their music are distributed)
apply to certain distributions of phonorecords by digital transmission (referred to in the bill as
‘digital phonorecord deliveries’).” H.R. Rep. No. 104-274, at 28 (emphasis added). The
corresponding Senate Report makes clear that Congress intended DPDs as a species of
distribution, not as a form of public performance:

The intention in extending the mechanical compulsory license to
digital phonorecord deliveries is to maintain and reaffirm the
mechanical rights of songwriters and music publishers as new
technologies permit phonorecords to be delivered by wire or over
the airwaves rather than by the traditional making and distribution
of records, cassettes and CD's. The intention is not to substitute for
or duplicate performance rights in musical works, but rather to
maintain mechanical royalty income and performance rights
income for writers and music publishers.

S. Rep. No. 104-128, at 37 (1995) (emphasis added).

The Proposed Rule, however, would ignore Congress’ fundamental distinction between
performances and distributions (or DPDs). Instead it would define “interactive stream” in terms
that relate to the performance right, without regard to the existence or non-existence of any
distribution, and then declare all interactive streams to be distributions.

The Proposed Rule defines a “stream” as a digital transmission to an end user “to allow
the end user to listen to the sound recording, while maintaining a live network connection to the
transmitting service, substantially at the time of transmission.” Proposed Rule § 385.11
(definition of “stream™). That is the essence of performance—real time or near real-time
listening. See, e.g., U.S. v. ASCAP, 485 F. Supp. 2d at 442-46 (holding that downloads are not
performances and contrasting streaming, which results in real-time or near real-time
performance, with downloads, which do not).

If there were any residual doubt, the Proposed Rule could not be more express about the
intent to duplicate the performance right. The definition of “stream” requires that to be a
“stream,” and thus to qualify as an “interactive stream,” a transmission must be “also subject to
licensing as a public performance of the musical work.” Proposed Rule, § 385.11 (definition of
“stream” clause (3)). In other words, a “stream” is a performance. It has nothing to do with
“distribution.”

The definition of “interactive stream” does not cure this defect. See Proposed Rule
§ 385.11 (definition of “interactive stream”). To the contrary, the definition highlights the
performance-oriented focus of the Proposed Rule. Interactivity is defined in terms of the nature
of “the performance of the sound recording” and whether that performance is exempted from the
sound recording performance right or is subject to statutory licensing under section 114(d). /d.
(emphasis added). Section 114(d), of course, deals with exemptions and licenses of the sound
recording performance right under section 106(6). 17 U.S.C. § 114(d)(1) (“[t]he performance of
a sound recording publicly by means of a digital audio transmission . . . is not an infringement of
section 106(6)) (emphasis added); id. § 114(d)(2) (“[t]he performance of a sound recording
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publicly by means of a digital audio transmission. . . shall be subject to statutory licensing”
(emphasis added))."

While the transmission resulting in a DPD may also constitute a public performance, 17
U.S.C. § 115(d), the concepts are distinct. A DPD, by virtue of being a DPD, is not a public
performance and does not implicate the public performance right. A public performance is not,
per se, a DPD. In short, the Proposed Rule declaring that an “interactive stream” is a DPD
would do precisely what the Senate Report said section 115 was not to do—*duplicate
performance rights in musical works.” Accord U.S. v. ASCAP, 485 F. Supp. 2d at 447 (“[I]n
light of the distinct classification and treatment of performances and reproductions under the Act,
we agree with the Applicants and with the amici writing in support of their position that
Congress did not intend the two uses to overlap to the extent proposed by ASCAP in the present
case.”).

2. Construing Interactive Streaming To Implicate Reproduction and
Distribution Rights Cannot Be Reconciled With the Carefully Crafted
Provisions of Section 114 of the Copyright Act.

The conflict between the Proposed Rule and copyright law is evident in the potential
effect of the rule on sound recording rights applicable to interactive performances by digital
transmission. Congress created a detailed statutory structure applicable to digital sound
recording performances, with the intent of addressing all relevant rights. The scheme includes
exemptions for certain transmissions, statutory licenses of the performance and ephemeral
recording right for others, and specific provisions governing interactive streaming. See 17 U.S.C.
§§ 114, 112(a), 112(e).

It is clear from the structure of the Act, the context, and the legislative history that the
detailed statutory license structure was intended as a comprehensi