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(1)

FAIRNESS TO CONTACT LENS CONSUMERS
ACT

TUESDAY, SEPTEMBER 9, 2003

HOUSE OF REPRESENTATIVES,
COMMITTEE ON ENERGY AND COMMERCE,

SUBCOMMITTEE ON COMMERCE, TRADE,
AND CONSUMER PROTECTION,

Washington, DC.
The subcommittee met, pursuant to notice, at 1 p.m., in room

2123 of the Rayburn House Office Building, Hon. Cliff Stearns
(chairman) presiding.

Members present: Representatives Stearns, Shimkus, Terry,
Schakowsky, and Green.

Also present: Representative Burr.
Staff present: Kelly Zerzan, majority counsel; Ramsen Betfarhad,

policy coordinator; Jill Latham, legislative clerk; Jon Tripp, deputy
communications director; and Jonathan Cordone, minority counsel.

Mr. STEARNS. The subcommittee will come to order. Without ob-
jection, the subcommittee will proceed pursuant to Committee Rule
4(e). So ordered. The Chair recognizes himself for an opening state-
ment.

My colleagues, welcome to this afternoon’s hearing on H.R. 2221,
the Fairness to Contact Lens Consumers Act introduced by the
committee’s vice chairman, Congressman Richard Burr. Although
Congressman Burr is not a member of the Commerce, Trade, and
Consumer Protection Subcommittee, I believe he will be joining us.

Today, 36 million Americans wear contact lenses. With advances
in technology, consumers are offered a myriad of options for eye
care, from disposable lenses used for just 1 day, to lenses that can
be used for a month, to lenses that can be used for a year.

As the contact lens business has grown, so have the available
outlets for buying contact lenses. Today, a consumer can go to Wal-
Mart or Costco, the Internet, or to mail order companies to pur-
chase these lenses. With such intense competition, contact lenses
have become more affordable, making them more accessible and
available to consumers.

To buy and wear contact lenses, however, a consumer must have
a prescription from a licensed doctor or an optometrist. It is at this
point where the market has seen competitive obstacles erected that
can make purchasing contact lenses from third party sellers more
difficult.

In my home State of Florida, a patient is entitled to a copy of
his or her prescription if they request it. But around the country,
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as we will learn today, contact lens prescription release does not
always happen as it should.

We are fortunate to have with us Maria Martinez, a consumer,
who will share with us her challenging experiences trying to get a
copy of her contact lens prescription. As her story will illustrate,
some eye doctors will refuse to release prescriptions or will condi-
tion release on the purchase of contact lenses from the doctor’s
practice. Clearly, these are anti-competitive practices that limit op-
tions and increase prices. H.R. 2221 is designed to eliminate this
market-altering practice.

In order for consumers to be best served, there should be respon-
sibilities and commitments made by both sides of the prescription
release transaction. Doctors should freely give patients their con-
tact lens prescription and should promptly verify such prescrip-
tions, and third party sellers should accurately provide patient in-
formation and allow a reasonable time for verification.

I believe this bill is a step toward making the contact lens land-
scape truly competitive. Consumers deserve that. I look forward to
hearing from our witnesses today.

I yield back.
With that, the gentleman from Texas is recognized.
Mr. GREEN. Thank you, Mr. Chairman. I will put my full state-

ment in the record.
I agree with what you said. We need to make sure that that the

law keeps up with the industry and the success we have had. I
have some concern, though, that I don’t want to treat contact
lenses any different than I do any other prescription.

Typically if I have a prescription from my physician for a certain
type of medication, it may last 90 days or a year. And just because
I may want to have it filled 11⁄2 years later doesn’t mean that that
is possible.

So I think we should have some type of definite way that there
is verification on prescriptions because, again, I think the consumer
needs to be able to shop around and have that opportunity, but I
also know that we want to make sure that they are getting the con-
tact lens or the prescription in other cases that will benefit them.

And with that, again, I will put my full statement into the
record. Thank you.

Mr. STEARNS. By unanimous consent, so ordered.
[The prepared statement of Hon. Gene Green follows:]

PREPARED STATEMENT OF HON. GENE GREEN, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF TEXAS

Thank you, Chairman Stearns and Ranking Member Schakowsky, for holding this
hearing on consumer access and competition in the contact lens industry.

I also thank our panel of witnesses for being here today and offer a special wel-
come to my fellow Texans, Ms. Venable and Ms. Martinez.

We appreciate your coming to share Texas’s experience with this issue.
Over the past twenty years, the market for contact lenses has grown and changed

dramatically.
The contact lenses worn today by 36 million Americans are far different from the

hard contacts of the 1980s that had to be specially crafted and ordered for each indi-
vidual patient.

The mass manufacture of soft lenses has enabled more consumers to wear con-
tacts and more companies to sell them.

Without question, this increased access and competition is good for both con-
sumers and business.
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Our colleague Mr. Burr has introduced a bill that is a good start toward ensuring
that all contact lens wearers are given their prescriptions and allowed to shop
around and find the best price for their contacts.

Our good friends at the FTC have ensured that, by law, individuals must have
access to their eyeglass prescriptions.

In my view, contact lens wearers should be treated no differently—the release of
their prescriptions should not contingent upon a follow-up exam or any future busi-
ness by the consumer.

Therefore, I agree wholeheartedly with the intent of the Fairness to Contact Lens
Consumers Act, and I applaud Mr. Burr for taking on this issue. I do think, how-
ever, that any legislation guaranteeing consumers access to their prescriptions
should provide doctors with a specific means of verifying them.

If we mandate by federal law that consumers must be given their prescription but
don’t give sellers a uniform verification standard to follow, I worry that we would
create a level of confusion that could negate the consumer benefits in this bill.

I also think that the verification standard for contact lenses should follow that
of any other prescription.

The obvious difference between prescriptions for contact lens prescriptions and
drugs, however, is that the pharmacy filling the prescription drug isn’t in relying
on its competitor for verification, since medical doctors cannot fill the prescriptions
they write. So, we need to devise a standard that creates a level playing field for
all contact lens sellers and allows consumers full and open access to them.

In doing so, however, we also need to make sure that we encourage consumers
to get regular eye exams. Increased access to contact lenses should not come at the
expense of proper eye care.

I am confident that the committee can work in a bi-partisan fashion to resolve
these issues as well as some underlying enforcement concerns, and pass this con-
sumer-friendly bill.

Again, I thank our witnesses for appearing today and look forward to your testi-
mony and the light it will shed on this important subject.

With that, Mr. Chairman, I yield back the balance of my time.

[Additional statements submitted for the record follow:]

PREPARED STATEMENT OF HON. JOHN SHIMKUS, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF ILLINOIS

Good Afternoon. Mr. Chairman, thank you for holding this hearing to address the
importance of providing consumers more free-market access to goods—and as we
will discuss in this particular hearing, contact lenses.

I wear contact lenses and as a consumer I know that it has not been easy for con-
sumers of contact lenses to have free market access to these products. I have always
supported measures that decreased barriers for consumers and follow the philos-
ophy that as a legislator less government intrusion into the marketplace is better
for the American public.

However, I applaud the work of our optometrists and ophthalmologists who pro-
vide excellent care to thousands of patients around the country and whose work can-
not be replaced by mail order numbers and internet companies.

But, I believe that patients should be given their prescription for contact lenses
upon completion of an eye exam. The next step of this process is to determine the
best way to verify and then distribute the lenses.

I am interested to learn the benefits and detriments of the different ways to verify
contact lens prescriptions—using either the positive or passive forms of verification.

I look forward to hearing the testimony of our witnesses today. I hope that we
are able to provide a competitive market for consumers while still protecting the in-
terests and health of eye care patients. I yield back the remainder of my time.

PREPARED STATEMENT OF HON. W.J. ‘‘BILLY’’ TAUZIN, CHAIRMAN. COMMITTEE ON
ENERGY AND COMMERCE

I’d like to begin by thanking the Chairman for holding this hearing today on H.R.
2221, the ‘‘Fairness to Contact Lens Consumers Act’’. I am an original sponsor of
H.R. 2221, and I believe it is a strong piece of consumer protection legislation that
will help Americans and their access to affordable eye care.

Back in the 1970s, the Federal Trade Commission enacted a rule that required
eye care professionals to provide patients with a copy of their eyeglasses prescrip-
tion. That rule was necessary because doctors and optometrists would refuse to re-
lease prescriptions to consumers or would condition release on the purchase of eye-
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glasses. While the eyeglasses rule radically changed the competitive landscape—
today there is vibrant competition among eyeglasses providers—contact lenses were
not included in that rule.

Today we see the same competitive problems festering in the contact lens market-
place as we saw in the eyeglasses market 25 years ago. In fact, the anticompetitive
behavior by eye care professionals caught the attention of a number of state attor-
ney’s general who filed a complaint against the American Optometric Association al-
leging a conspiracy to eliminate the sale of contacts by pharmacies, mail order and
other alternative sellers, and a conspiracy to prevent the release of contact lens pre-
scriptions to consumers. This suit was settled, but it shows the extent of distrust
for how contact lenses are currently dispensed by eye doctors and optometrists.

Unlike other areas of medicine where doctors are prohibited from selling the
drugs they prescribe, optometrists and eye doctors can and do sell the contact lenses
they prescribe. What this means is third party sellers are forced to ask the eye doc-
tors, their competitors, for permission to make a sale. This sets up a classic conflict
of interest that robs the consumer of the ability to shop competitively for the best
price. Thankfully, H.R. 2221 is a step toward resolution.

H.R. 2221, the ‘‘Fairness to Contact Lens Consumers Act’’ takes the necessary
steps to remedy this stranglehold on contact lens competition. This bill takes aim
at all sides of the problem: it mandates that doctors and optometrists release a con-
sumer’s contact lens prescription, and cracks down on fly-by-night sellers who try
to sell contact lenses without a prescription.

H.R. 2221 not only sparks competition in the sale of contact lenses, but it is con-
sistent with the protection of consumers’ health. Price competition and service inno-
vation in the contact lens market has increased with the entry of third party sellers.
With the increased availability of affordable contact lenses, consumers will arguably
changes their lenses more frequently, resulting in increased ocular health.

I look forward to hearing from our witnesses, and urge my colleagues to support
H.R. 2221. I yield back my time.

PREPARED STATEMENT OF HON. HILDA L. SOLIS, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF CALIFORNIA

Good afternoon. I would like to thank all the witnesses, especially Mr. Howard
Beales from the Federal Trade Commission, and Mr. Robert Hubbard from the New
York Attorney General’s Office, for being here today to discuss the issues relating
to contact lens consumers protection.

I believe it is important to recognize the tremendous growth not only in the con-
tact lens business, but also in the number of Americans opting for contact lenses
over glasses. Currently, there are over 36 million Americans wearing contact lenses.
We must keep up with these technological trends within medicine by implementing
sound legislation to address these advances.

I look forward to hearing from our distinguished group of witnesses today, and
to continue our efforts to discuss the issues relating to contact lens consumer protec-
tion.

Thank you and I yield back the balance of my time.

Mr. STEARNS. With that, we will move to the witness list. We
welcome Ms. Maria Martinez, appreciate you coming and sharing
your story with us; and, again, Mr. Howard Beales, Director, Bu-
reau of Consumer Protection, FTC;—thank him for coming—Mr.
Jonathan Coon, Chief Executive Officer, 1-800 Contacts; Dr. J. Pat
Cummings, immediate Past President, the American Optometric
Association; Mr. Robert Hubbard, Director of Litigation, Antitrust
Bureau, Office of the New York Attorney General; Ms. Ami Gadhia,
Consumers Union; and Ms. Peggy Venable, the State Director, Citi-
zens for a Sound Economy. I welcome all of you. And we’ll start,
Maria, with you. And we appreciate your attendance.
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STATEMENTS OF MARIA MARTINEZ; J. HOWARD BEALES III,
DIRECTOR, BUREAU OF CONSUMER PROTECTION, FEDERAL
TRADE COMMISSION; JONATHAN C. COON, CHIEF EXECU-
TIVE OFFICER, 1-800 CONTACTS; J. PAT CUMMINGS, IMME-
DIATE PAST PRESIDENT, AMERICAN OPTOMETRIC ASSOCIA-
TION; ROBERT L. HUBBARD, DIRECTOR OF LITIGATION,
ANTITRUST BUREAU, OFFICE OF THE NEW YORK ATTORNEY
GENERAL; AMI V. GADHIA, CONSUMERS UNION; AND PEGGY
VENABLE, STATE DIRECTOR, CITIZENS FOR A SOUND ECON-
OMY

Ms. MARTINEZ. Thank you, chairman and committee members. It
is an honor to testify before you today.

My name is Maria Martinez. And I am from Austin, Texas. I
have been a contact lens wearer for over 20 years. I have endured
firsthand the effects of the lack of competition within the contact
lens market. I have paid up to and above $300 every time I pur-
chase a set of contact lenses and must say I am looking for some
relief. This, of course, frequently mandated how often I replace my
lenses. And I, of course, are limited because the length that the
prescription before it expires lasts is 1 year.

I have a family of two children, and we are all contact lens wear-
ers in my family. What I would like to just voice here is I am frus-
trated by the 1-year prescription period. Of course, with three con-
tact lens wearer in the family, it is far too costly for me to keep
up with.

In addition to this, I have interviewed other contact lens wearers
in my State just to find out their experiences. And I found that
they were denied the ability to obtain the prescriptions. While for
me it has been costly, I have not been given a choice as to whether
I could secure my prescription and, therefore, go out and find it at
a lower cost.

Some of the individuals that I talked to said that when they tried
to obtain the prescription from their eye care provider, they were
stalled until their prescription expired and then they were unable
to obtain it and had to go back to obtain another prescription and
pay the cost for another eye exam. They felt they were treated de-
ceptively in that way. Other individuals I talked to eventually gave
up and just ultimately paid that higher price, rather than seek
lenses from an alternative provider.

A lady that I spoke to said that when she tried to get her pre-
scription for contact lenses, instead of a contact lens prescription,
we received a prescription for eyeglasses. And, unfortunately, this
individual was never given an exam for eyeglasses with that par-
ticular physician. So there should not have been a prescription for
eyeglasses on file for her. So ultimately she was forced to do with-
out.

I just would urge this committee to support H.R. 2221 so that it
would promote competition in the contact lens market and treat
contact lens prescriptions equal to that of those for eyeglasses.

Thank you.
Mr. STEARNS. Thank you.
Mr. Beales, welcome.
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STATEMENT OF J. HOWARD BEALES III
Mr. BEALES. Thank you, Mr. Chairman, members of the sub-

committee. I am Howard Beales, the Director of the Federal Trade
Commission’s Bureau of Consumer Protection. I am pleased to
present the views of the Commission this afternoon.

I am happy to provide comments on the Fairness to Contact Lens
Consumers Act. First, I would like to briefly discuss the Commis-
sion’s mission and our long history of activity in the eye care indus-
try. Then I will provide some specific comments on the bill.

As the Federal Government’s principal consumer protection agen-
cy, the Commission has a long history of activity in the eye care
industry. Through law enforcement, advocacy before other govern-
ment agencies, and rulemaking, the Commission promotes vigorous
competition and consumer choice, thereby increasing consumer wel-
fare.

Many of the FTC’s law enforcement efforts concerning eye care
have focused on ensuring that consumers have access to truthful,
non-misleading information about the eye care products they need.
For example, the Commission recently issued final consent orders
against two of the largest purveyors of LASIK eye surgery services,
the most common elective surgery in the United States. In these
cases, the Commission challenged as unsubstantiated claims that
LASIK surgery would eliminate the need for glasses or contacts for
life and that LASIK surgery poses significantly less risk to pa-
tients’ eye health than wearing contact lenses or glasses. Our cases
have enhanced the ability of consumers to make better-informed
choices concerning eye care products.

The Commission also has pursued numerous advocacy opportuni-
ties involving the eye care industry. Most recently, in October of
2002, the Commission held a public workshop to evaluate possible
anti-competitive barriers to electronic commerce in contact lenses
and nine other industries.

Commission staff heard testimony from all sides of the contact
lens issue. The Commission staff will report on the workshop and
the extent to which anti-competitive barriers to e-commerce exist
in this industry.

Turning to the bill, the Commission supports the proposed legis-
lation’s goal of promoting greater competition among contact lens
sellers and thereby enhancing consumer choice. We have comments
on three components of the bill.

First, the bill requires that eye care practitioners verify a pa-
tient’s contact lens prescription. The bill, however, does not adopt
a particular approach to verification. At its e-commerce workshop,
the Commission explored the costs and benefits of two different ap-
proaches to prescription verification: passive or active.

Proponents of passive verification favor this approach because it
allows the seller to presume verification if the eye care practitioner
does not take affirmative action to correct any errors in the pre-
scription. These proponents point to difficulties with an active
verification regime, such as a low response rate or delayed re-
sponses by eye care practitioners.

By contrast, proponents of active verification systems express
concern that passive verification may allow sellers to ship contact
lenses even if the customer has an invalid or incorrect prescription.
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1 The views expressed in this statement represent the views of the Commission. My oral state-
ments and responses to any questions you may have represent my own views, and not nec-
essarily the views of the Commission or any Commissioner.

According to proponents of active verification, customers may face
serious health risks if they obtain and wear contact lenses based
on such a prescription.

The Commission believes that the bill should identify with speci-
ficity the type of verification system that would be required. Absent
such specificity, the Commission would be in the difficult position
of interpreting the law to determine what types of verification sys-
tems would be acceptable. If the bill directly and specifically ad-
dressed the issue of an acceptable verification system, consumers
would also receive the bill’s benefits more quickly than if the Com-
mission first had to compile information about various systems,
analyze the costs and benefits of these systems, and decide which
systems are acceptable.

Second, the bill also requires the FTC to undertake a study and
prepare a report within 9 months examining the strength of com-
petition in the market for prescription contact lenses. The FTC
study requirement involves issues well outside the Commission’s
expertise, particularly the health effects of different verification
schemes, and would be very difficult to complete within 9 months.
Accordingly, the Commission respectfully requests that it be elimi-
nated.

Third, the bill would require that ophthalmologists and optom-
etrists release contact lens prescriptions to their patients and any
person designated to act on their patients’ behalf upon completion
of a contact lens fitting. The Commission believes that the avail-
ability of contact lens prescriptions benefits consumers because it
gives patients the option of purchasing contact lenses from sellers
other than the eye care practitioner who wrote their prescription.

More than two-thirds of the States already require that pre-
scribers release contact lens prescriptions to patients. Although it
is unclear how frequently consumers do not obtain their contact
lens prescriptions, the Commission’s experience in this area sug-
gests that the costs associated with a contact lens prescription re-
lease requirement are likely to be quite low. A requirement may
not be necessary, but the Commission does not oppose it.

Thank you for this opportunity to testify today. And I look for-
ward to answering any questions you may have.

[The prepared statement of J. Howard Beales III follows:]

PREPARED STATEMENT OF HOWARD BEALES, DIRECTOR, BUREAU OF CONSUMER
PROTECTION, FEDERAL TRADE COMMISSION

I. INTRODUCTION

Mr. Chairman and members of the Committee, I am Howard Beales, Director of
the Bureau of Consumer Protection at the Federal Trade Commission (‘‘Commis-
sion’’ or ‘‘FTC’’). The Commission is pleased to provide information concerning the
contact lens industry and offer comments on the Fairness to Contact Lens Con-
sumers Act (H.R. 2221) (‘‘the bill’’). I will discuss the Commission’s mission and our
long history of activity in the eye care industry, and provide some specific comments
on the bill.1

As the federal government’s principal consumer protection agency, the FTC’s mis-
sion is to promote the efficient functioning of the marketplace by enforcing laws
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2 Federal Trade Commission Act, 15 U.S.C. §§45, 52.
3 Annual sales estimates range from $1.95 billion to $3.5 billion.
4 See Health Products Research (VIS)—Annual 2000 Year-End Consumer Contact Lens Survey

(cited in ‘‘Trends in Contact Lenses & Lens Care,’’ The Bausch & Lomb Annual Report to Vision
Care Professionals (Dec. 2001)).

5 110 F.T.C. 549, 606-08 (1988).

against unfair or deceptive acts or practices in or affecting commerce.2 Pursuant to
its statutory mandate, the Commission increases consumer choice by promoting vig-
orous competition. The Commission has extensive experience assessing the impact
of regulation and business practices on competition and consumers in many indus-
tries, including, as discussed below, substantial experience with eyeglasses, contact
lenses, and other eye care goods and services.

II. THE CONTACT LENS MARKETPLACE

The contact lens market in the United States is a multi-billion dollar market.3 Re-
cent data indicate that nearly 36 million Americans—almost 13% of all Americans—
wear contact lenses.4 There are numerous manufacturers of contact lenses (e.g.,
Johnson & Johnson, Bausch & Lomb, and CIBA Vision) and many different chan-
nels of distribution, including eye care practitioners (e.g., ophthalmologists and op-
tometrists), national and regional optical chains, mass merchants (e.g., Wal-Mart
and Costco), and mail order and Internet firms.

The contact lens market has undergone significant change in recent years. In the
past, for example, contact lenses were designed to last for long periods of time, re-
quired daily removal, and involved extensive cleaning regimens. Consumers gen-
erally purchased these lenses from their eye care practitioners after an eye exam
and lens fitting and then replaced them, for example, when the prescription changed
or a contact lens was lost or damaged. Manufacturers had not developed production
methods for lenses that provided standardized reproduction.

Beginning in the late 1980s, lens manufacturers began to market and sell ‘‘dispos-
able’’ and ‘‘frequent replacement’’ soft contact lenses, which are designed to be re-
placed daily, weekly, or monthly. Today, the replacement soft contact lenses that a
patient receives pursuant to a prescription specifying brand and power will be the
same, regardless of whether the patient buys the lenses from an eye care practi-
tioner or another seller.

The development of standardized lenses has facilitated the growth of sellers other
than eye care practitioners. These sellers tend to focus on the sale of replacement
lenses for which an eye care professional has already fitted the customer. Unlike
many eye care practitioners, these sellers do not sell eyeglasses, and do not fabricate
contact lenses or fit them to the eye. Their business consists simply of shipping to
customers lenses that come from the manufacturer in sealed boxes labeled with the
relevant specifications. Many of these sellers are located in a single state but ship
orders to customers nationwide.

The advent of disposable soft contact lenses, followed by the growth of ‘‘alter-
native’’ retail sources of contact lenses, including mail order, pharmacy and mass
merchants, has changed the market. Eye care practitioners still write prescriptions,
but now consumers purchase more contact lenses with greater frequency. Moreover,
they have greater choice of sellers and means of delivery when they purchase lenses.

Consumer choice in the contact lens market is expanding, and that can have im-
portant benefits to consumers. Competition among contact lens sellers benefits con-
sumers through lower prices, greater convenience, and improved product quality.

III. OVERVIEW OF FTC’S AUTHORITY AND HISTORY OF ACTIVITY IN THE EYE CARE
INDUSTRY

The Commission has a long history of activity in the eye care industry—through
law enforcement, advocacy before other government agencies, and rulemaking. The
underlying objective of these various activities is to promote vigorous competition
and consumer choice, thereby increasing consumer welfare.
A. Law Enforcement

Many of the FTC’s law enforcement efforts concerning eye care have focused on
ensuring that consumers have access to truthful, non-misleading information about
the eye care products they need. Until the 1980s many government boards and
trade associations imposed restrictions on the ability of eye care practitioners to pro-
vide truthful and non-misleading advertising about their goods and services. The
Commission brought law enforcement actions challenging some of these advertising
restrictions as anticompetitive. For example, in Massachusetts Board of Registration
in Optometry,5 the Commission challenged a state optometry board’s regulations re-
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6 LCA-Vision, Inc. d/b/a LasikPlus, Dkt. No. C-4083 (July 11, 2003) (consent) and The Laser
Vision Institute, LLC, Dkt. No. C-4084 (July 11, 2003) (consent). LASIK is designed to reduce
dependence on eyeglasses and contact lenses for distance and near vision by changing the shape
of the cornea.

7 FTC Staff Comment Before the Connecticut Board of Examiners for Opticians (Mar. 27,
2002), available at <http://www.ftc.gov/be/v020007.htm>.

8 Connecticut Board of Examiners for Opticians, In re: Petition for Declaratory Ruling Con-
cerning Sales of Contact Lenses, Declaratory Ruling Memorandum of Decision (June 24, 2003).

9 Letter from Timothy J. Muris, Chairman, Federal Trade Commission, to Hon. Ward
Crutchfield, Senate Majority Leader, (Apr. 29, 2003), available at <http://www.ftc.gov/be/
v030009.htm>.

10 67 Fed. Reg. 48,472 (2002).
11 16 C.F.R. Part 456. The original rule also prohibited bans on nondeceptive advertising by

vision care providers. That portion of the rule was remanded to the Commission for further con-
sideration in light of the Supreme Court decision in Bates v. State Bar of Arizona, 433 U.S. 350
(1977). American Optometric Ass’n v. FTC, 626 F.2d 896 (D.C. Cir. 1980). The Commission has

Continued

stricting advertising of price discounts, the advertisement of affiliations between op-
tometrists and retail optical stores, and the use of testimonials and similar forms
of advertising. The FTC concluded that these restrictions did not serve a legitimate
purpose and were anticompetitive, and ordered the board to cease and desist from
imposing such restrictions on advertising by optometrists. Removing such adver-
tising restrictions has allowed sellers of eye care goods and services to compete more
aggressively with each other.

Increased competition among sellers through advertising, however, does not ben-
efit consumers if the claims made in the ads are false or misleading. To prevent
such claims from being made in the marketplace, the FTC sued sellers who have
made deceptive advertising claims for eye care products. For example, the Commis-
sion recently issued final consent orders against two of the largest purveyors of
LASIK eye surgery services, the most common elective surgery in the United
States.6 In these cases, the Commission challenged as unsubstantiated claims that
LASIK surgery would eliminate the need for glasses or contacts for life, and that
LASIK surgery poses significantly less risk to patients’ ocular health than wearing
contact lenses or glasses. Our cases have enhanced the ability of consumers to make
better-informed choices concerning eye care products.
B. Advocacy

The Commission also has pursued numerous advocacy opportunities involving the
eye care industry. In 2002, the Commission staff filed a comment before the Con-
necticut Board of Examiners for Opticians addressing whether state law requires
that out-of-state sellers obtain a license to sell contact lenses to the state’s residents.
FTC staff argued that out-of-state sellers should not be subject to state licensing re-
quirements because the possible benefit to consumers from increased state protec-
tion did not outweigh the likely negative effect from decreased competition.7 Ulti-
mately, the Board held that state law did not require out-of-state sellers to obtain
a license to sell contact lenses to consumers.8

Similarly, in April 2003, the Commission submitted comments to the Tennessee
state legislature on proposed legislation that would have restricted the types of
agreements that optometrists can make with commercial firms from which they
lease space.9 The FTC opposed these restrictions, explaining that they decrease com-
petition among sellers of eye care products, especially competition from chain optical
stores, without any offsetting benefits to consumers.

In October 2002, the Commission held a public workshop to evaluate possible
anticompetitive barriers to e-commerce in contact lenses and nine other industries.10

Commission staff heard testimony from all sides of the contact lens issue, including
eye care practitioners, a major contact lens manufacturer, an online seller, a tradi-
tional contact lens seller, and an economics professor. In addition, Commission staff
gathered evidence from a wide variety of sources, such as empirical studies, court
proceedings, state attorneys general, and the Food and Drug Administration. Com-
mission staff will report on the information obtained in connection with the work-
shop and the extent to which anticompetitive barriers to e-commerce exist in the
contact lens industry.

C. RULEMAKING

In 1978, to increase competition in the sale of eyeglasses, the Commission promul-
gated the Ophthalmic Practice Rule (‘‘Prescription Release Rule’’). The Rule requires
optometrists and ophthalmologists to provide patients, at no extra cost, with a copy
of their eyeglass prescription after completion of an eye exam.11 The Rule was based
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since taken action against such restrictions through administrative litigation, on a case-by-case
basis.

12 See Request for Public Comments, 62 Fed. Reg. 15,865 (Apr. 3, 1997).
13 Ophthalmic Practice Rules, Final Trade Regulation Rule, 54 Fed. Reg. 10,285, 10,299,

10,303 (Mar. 13, 1989).
14 Letter from Federal Trade Commission to H. Jeff McLeod, Re: Petition to Initiate Rule-

making to Require the Release of the Contact Lens Prescription (June 29, 1995) (on FTC Public
Record, Document No. B174817).

15 H.R. 2221, Sec. 2(a)(2).
16 States have taken different approaches to verification of prescriptions. California, for exam-

ple, has adopted a passive verification regime, Cal. Bus. & Prof. Code § 2546.6(a), while Texas
has adopted an active verification system. Texas statute Sec. 351.607.; Tex Adm. Code.
§ 279.2(e).

on the Commission’s findings that many consumers were deterred from comparison
shopping for eyeglasses because they did not receive a copy of their prescription.
Some eye care practitioners refused to release prescriptions, even when requested
to do so, while others charged an additional fee for release of a prescription. The
Commission also found a lack of consumer awareness that purchasing eyeglasses
can be separated from the process of obtaining an eye exam. As part of its program
of systematic analysis of its rules and guides, the Commission currently is con-
ducting a review of the overall costs and benefits of the Prescription Release Rule.

One noteworthy issue is whether the Rule should be extended to require eye care
practitioners to release contact lens prescriptions to patients.12 The Rule currently
does not require an optometrist or ophthalmologist to release a contact lens pre-
scription to a patient after an eye exam. The Commission previously has considered
this issue but declined to extend the Rule to contact lenses. In 1989, the Commis-
sion found there was not sufficient reliable evidence from which to conclude that the
practice of not releasing contact lens prescriptions upon request was prevalent.13 In
1995, in response to a petition for rulemaking, the Commission reached a similar
conclusion after conducting a survey on the extent to which patients could obtain
their contact lens prescriptions.14

Commission staff is monitoring the significant ongoing changes in the contact lens
marketplace relevant to issues raised in the rule review, including the growth of al-
ternate sellers of replacement contact lenses, state legislation requiring contact lens
prescription release and verification, and proposed federal legislation addressing
prescription release and verification issues.

IV. H.R. 2221: THE ‘‘FAIRNESS TO CONTACT LENS CONSUMERS ACT’’

Drawing on its experience with the eye care industry, the Commission welcomes
the opportunity to provide its views on The Fairness to Contact Lens Consumers
Act. The bill would require that ophthalmologists and optometrists release contact
lens prescriptions to their patients and verify contact lens prescriptions for Internet
sellers and other third parties. The bill would provide for FTC enforcement of these
requirements. The Commission supports the proposed legislation’s goal of promoting
greater competition among contact lens sellers and thereby enhancing consumer
choice. We have comments on three components of the bill.

A. Prescription Verification
First, a central requirement of the bill is that eye care practitioners verify a pa-

tient’s contact lens prescription ‘‘as directed by any person designated to act on be-
half of the patient.’’ 15 This provision appears aimed at helping patients who seek
to purchase contact lenses from a seller other than their own eye care practitioner.
Eye care practitioners would be prohibited from refusing to verify prescription infor-
mation to a third-party seller, such as a mail order or Internet seller, thus facili-
tating competition between eye care practitioners and third-party sellers.

The bill does not impose a particular approach to verification. There are two pri-
mary approaches to verification: ‘‘passive’’ and ‘‘active’’ verification.16 Under a pas-
sive verification system, a third-party seller must notify the eye care practitioner
of its customer’s request to purchase contact lenses and inform the practitioner what
prescription information the customer has provided. Unless the eye care practitioner
affirmatively notifies the seller within a specified time period that the prescription
is incorrect, expired, or otherwise problematic, the seller may presume that the pre-
scription is correct and valid and complete the sale to the patient. By contrast,
under an active verification system, the third-party seller must wait for affirmative
confirmation from the prescriber that the prescription is correct and valid before it
can complete the sale.
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17 The choice of a time period in verification systems is a contentious issue, with Internet and
mail order sellers generally seeking shorter time periods and eye care practitioners typically
seeking longer time periods.

18 H.R. 2221, Sec. 2(a).
19 Release of prescriptions by eye care practitioners to agents of consumers, such as mail order

and Internet sellers, also may promote competition.
20 We understand these states to be: Alabama, Arizona, Arkansas, California, Colorado, Con-

necticut, Delaware, Florida, Georgia, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Mary-
land, Massachusetts, Minnesota, Nebraska, New Hampshire, New Jersey, New Mexico, New
York, North Carolina, Ohio, Oklahoma, Oregon, South Dakota, Texas, Utah, Vermont, Virginia,
Washington, Wisconsin, and Wyoming. Some states require prescription release by statute,
while others do so through rules.

At its E-Commerce Workshop, the Commission explored the costs and benefits of
these two approaches to prescription verification.17 Proponents of passive
verification (including many alternative sellers of contact lenses like mail order and
Internet sellers) favor this approach because it allows the seller to presume
verification if the eye care practitioner does not take affirmative action to correct
any errors in the prescription. These proponents point to difficulties with an active
verification regime, such as low response rates or delayed responses by eye care
practitioners who have an incentive to impede verification so that their patients will
continue to buy contact lenses from them. By contrast, proponents of active
verification (including some groups representing eye care practitioners) express con-
cern that passive verification allows sellers to ship contact lenses even if the cus-
tomer has an invalid or incorrect prescription. According to proponents of active
verification, customers may face serious health risks if they obtain and wear contact
lenses based on an invalid or incorrect prescription.

The Commission believes that the bill should identify with specificity the type of
verification system that would be required. Absent such specificity, the Commission
would be in the difficult position of interpreting the law to determine what types
of verification systems would be acceptable. If the bill directly and specifically ad-
dressed the issue of an acceptable verification system, consumers also would receive
the bill’s benefits more quickly than if the Commission first had to compile informa-
tion about various systems, analyze the costs and benefits of these systems, and de-
cide which systems are acceptable.

B. FTC Study
The bill also requires that the FTC undertake a study and prepare a report, with-

in nine months, examining the strength of competition in the market for prescrip-
tion contact lenses. The study would address several specific issues such as: the
merits of active versus passive verification; compliance with and enforcement of
state verification laws; and the effects of these state laws on competition and ocular
health. In addition, the study would address the costs and benefits of the practice
of writing prescriptions for ‘‘private label lenses,’’ that is, prescriptions written for
contact lenses that only the prescribing eye care practitioner sells.

The FTC study requirement implicates issues well outside the Commission’s ex-
pertise, such as the effect of state verification laws on ocular health. It also would
be very difficult to complete within nine months the broad study that the bill would
require. Given the scope and burden of the study requirement in the bill, the Com-
mission respectfully requests that it be eliminated.

C. Prescription Release Requirement
Third, the bill would require that ophthalmologists and optometrists release con-

tact lens prescriptions to their patients, and any person designated to act on their
behalf, upon completion of a contact lens fitting.18 The Commission believes that the
availability of contact lens prescriptions benefits consumers because it gives patients
the option of purchasing contact lenses from sellers other than the eye care practi-
tioner who wrote their prescription.19

More than two-thirds of the states already require that prescribers release contact
lens prescriptions to patients.20 Some states require the release of prescriptions
upon request by the patient, while other states require release automatically, re-
gardless of whether the patient requests it. Moreover, a survey conducted by the
Commission in 1995 indicated that most consumers who requested their prescrip-
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21 Bruskin/Goldring Research, Contact Lenses, prepared for Federal Trade Commission (Feb.
1995) (available on the FTC public record, Document No. B174829). However, the Commission
has not studied the extent to which agents of consumers have been unable to obtain release
of prescriptions.

22 In addition, we note that the Attorneys General of 31 states filed suit in 1996 alleging, in
part, a conspiracy among practitioners and their trade associations to prevent the release of con-
tact lens prescriptions to consumers. See In re Disposable Contact Lens Antitrust Litigation, No.
94-MDL 1030-J-20A (M.D. Fla.). The case ultimately settled.

23 The Commission also recommends that the bill clarify which state law would apply for pur-
poses of determining the expiration date for contact lens prescriptions. See H.R. 2221, Sec. 3(a).
As written, the state law ‘‘involved’’ could be interpreted many ways, including to mean the
state where the prescription was written, the state where the prescription was filled, or the
state where the patient lives.

tion were able to obtain it.21 Nevertheless, there is anecdotal evidence that some pa-
tients have been unable to obtain a copy of their contact lens prescription.22

Although it is unclear to what extent consumers currently do not obtain their con-
tact lens prescriptions, the Commission’s experience with the prescription release
requirements for eyeglasses suggests that the costs associated with a contact lens
prescription release requirement are likely to be quite low. Accordingly, the FTC
does not oppose such a requirement.23

V. CONCLUSION

The Commission appreciates this opportunity to present its views on the Fairness
to Contact Lens Consumers Act, H.R. 2221. I look forward to answering any ques-
tions you may have.

Mr. STEARNS. Mr. Coon, we welcome your opening statement.

STATEMENT OF JONATHAN COON

Mr. COON. Thank you, Mr. Chairman and members of the com-
mittee, for investing the time to learn more about this issue that
affects 35 million Americans and the 3 million customers that pur-
chase from our company.

The core issue here really is that eye doctors sell what they pre-
scribe. That’s the key thing that differentiates this area of health
care from almost any other area of health care. Eye doctors sell
and profit from the products that they write prescriptions for. And
that creates quite a few conflicts for the consumer.

If eye doctors didn’t sell what they prescribe, consumers wouldn’t
need the protections that are in the Burr bill, H.R. 2221. The
verification process, for instance, with medical doctors and phar-
macies isn’t defined. And it doesn’t need to be defined because they
don’t compete with each other. Medical doctors don’t sell drugs.
Medical doctors don’t own pharmacies. People don’t buy medicine
from their doctors. There aren’t competing sellers for the doctor be-
cause the doctor doesn’t compete.

So when somebody goes to a pharmacy to get a prescription
filled, there’s no trouble getting a prescription released because a
doctor has no motivation not to release the prescription. And
there’s no trouble with the pharmacy getting a response from a
medical doctor because a medical doctor has no economic motiva-
tion to delay or to not respond to the pharmacy because, again, the
medical doctor doesn’t own his own pharmacy.

I think this conflict is really best demonstrated by some of the
industry advertisements that we see. We would like to submit some
of these for the record. Some of these statements are things that
are not said publicly by the optometric trade, but they are said in
their private trade journals.
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This is an example called ‘‘Winning the War Against Mail Order
Contact Lenses.’’ A key quote from here says, ‘‘When you get a tele-
phone inquiry for a patient’s contact lens prescription, recognize it
as an opportunity for a sale.’’ Now, when my medical doctor gets
a call from my pharmacy, I don’t think he recognizes it as an op-
portunity to make a sale because he doesn’t sell drugs.

Another ad talks about the focus on making money and profit.
This is from a manufacturer that sells their products only to eye
doctors who prescribe them. The headline of the ad says, ‘‘Let’s See.
You’ll Make More Money.’’ The line at the bottom says, ‘‘Since our
lenses are only available through your practice, you will get what
you are looking for: increased patient loyalty and greater profit-
ability.

Now, drugs are not marketed to doctors on the basis that a doc-
tor will make more profit as a result of writing a prescription for
that drug. I think these just kind of highlight some of the dif-
ferences. And I will go through just a couple of more very quickly.

In this ad, which is actually particularly humorous if you only
look at one, this is a pretty good one. It says, ‘‘Every Tom, Dick,
and Harry is offering your patients low-priced disposables. The sys-
tem is broken’’ as if competitors offering lower prices, there is
something wrong with the system when that is happening.

And this last one really highlights verification. When our com-
pany gets an order from the consumer, that consumer is essentially
asking their eye doctor to grant permission to a competitor of the
eye doctor to make a sale to that consumer. This is highlighted
here, a quote from a doctor, an eye doctor, that says, ‘‘We would
get calls from patients in 1-800-CONTACTS asking us for their
contact lens prescriptions. I wanted to use another strategy to stop
that from happening.’’ So, again, my medical doctor doesn’t want
to stop pharmacies from calling a medical doctor because that is
part of the health care service that my doctor provides to me.

Now, I would say that, despite articles and ads like these and
other anti-competitive tactics, there is a lot of common ground
here. We agree on release, that consumers should have a right to
their prescription. We agree that sellers should verify prescriptions.
And we agree that eye doctors should respond to those verification
requests. Where we disagree is on verification, particularly how
long the consumer should wait for an eye doctor to respond to a
verification request from a competing seller.

I need to emphasize how important verification is, in addition to
release, because most of our consumers need their prescription
verified. The typical experience for a customer is that they call;
they read their information, which is in the box. Lenses typically,
like these, only come in one size. This is one size fits all. It comes
in different powers depending on how much visual crutch you need,
but it only comes in one size. And they’ll read us their brand, their
size, and their power off the package.

Now, we need to verify that prescription with the doctor’s office.
We require a doctor’s valid name and phone number. And we con-
tact the doctor’s office to verify the prescription. Meanwhile, the
consumer is waiting.

There are really two different systems for verification that I
think you will hear described today. One is positive verification.
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Under that system, the consumer waits indefinitely for an eye doc-
tor to respond to a competitor’s request to sell to their customer.
And under a presumed verification, the consumer waits a defined
period of time after which if the doctor hasn’t corrected any errors
or indicated that there is a problem, the consumer is able to get
her lenses.

Now, in either system, in either system, the eye doctor can stop
a consumer from getting lenses if the prescription is invalid or if
there is an error with the prescription. Under one system, the doc-
tor can stop orders for any reason under a positive verification sys-
tem by doing nothing at all and simply ignoring the request.

Under a presumed verification system, which is the law in Cali-
fornia and is our system Nationwide with Johnson and Johnson on
40 percent of our orders, the doctor actually has to actively respond
to say if there’s a problem with the order. But under either case,
a consumer with an invalid prescription, the doctor can respond.

The results of the two systems are dramatically different. We
heard from one consumer from Texas. We have had over 50,000
consumers denied their right to purchase from us in the last year
for no other reason—and this is over half our orders in the State
of Texas—denied for no other reason than that their eye doctor re-
fused to respond to a written prescription request that we sent by
fax and had confirmed.

So the other system is California. It’s a presumed system. It’s the
law in the State and—I’m over on time. So I’ll prepare to wrap up
here pretty quick.

Mr. STEARNS. We’ll just have you summarize.
Mr. COON. Sorry. Well, some of the things that I would like to,

I will just submit some of the things that we have.
Mr. STEARNS. Yes. And by unanimous consent, we’ll make it——
Mr. COON. Yes. We’ll submit some lenses and then just point

out—I’ll submit the advertisements. There’s also a letter from the
California Optometric Association endorsing presumed verification
as a safe and reasonable standard that strikes a balance between
access and accountability. And I’ll submit those for the record.

Mr. STEARNS. All right. We will make those part of the record.
By unanimous consent, so ordered.

[The prepared statement of Jonathan Coon and additional sub-
mitted material follows:]

PREPARED STATEMENT OF JONATHAN COON, CHIEF EXECUTIVE OFFICER, 1-800
CONTACTS, INC.

Mr. Chairman and Members of the Subcommittee, my name is Jonathan Coon,
CEO of 1-800 CONTACTS. Our company sells replacement contact lenses to con-
sumers through an Internet web site and a toll-free telephone number. I appreciate
the opportunity to appear before the Subcommittee today.

In general, we believe that:
1. Contact lens wearers should have the right to a copy of their contact lens pre-

scription—without asking for it;
2. Contact lens wearers should have the freedom to choose where they purchase

their contact lenses;
3. Contact lens wearers should be able to receive their replacement contact lenses

as quickly as practical, and their chosen retailer and their eye care professional
should be expected to cooperate to allow this to happen, and;

4. The means by which the sale of contact lenses are regulated should be updated
to account for the changes that have taken place in last 25 years in the develop-
ment, manufacture and marketing of contact lenses.
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The legislation proposed by Rep. Richard Burr (H.R. 2221) will promote these
goals, and will have a direct and positive impact on the lives—and pocket books—
of the 35 million Americans who spend more than $3.5 billion every year on con-
tacts.

For those Members of the Subcommittee who are not familiar with contact lenses,
I have brought a few samples. When contact lenses first became available to con-
sumers, lenses were hard and custom made to each patient’s unique specifications.
Today the vast majority of Americans who wear contact lenses wear soft disposable
lenses requiring no customization. Consumers most often buy these mass-produced
lenses four 6-packs at a time. Daily disposable customers commonly buy 180 or 360
lenses at a time.

As you can see, contact lenses are mass produced and disposable. It is an industry
that has changed dramatically over the last 25 years. The fastest growing segment
of the market are lenses that are thrown away every day—after a single use. Toll
free numbers, overnight delivery, and the Internet have made it possible for con-
sumers to order replacement lenses quickly and have the exact same lenses deliv-
ered to their door that they used to have to drive to purchase and pick up from their
eye doctor.

Contacts have changed from custom made to mass produced. The regulations sur-
rounding the sale of contacts have stayed the same. Contact lens wearers have no
right under federal law to automatically receive a copy of their own prescription—
a right eyeglass wearers have enjoyed for over 25 years. Contact lenses represent
one of the few remaining areas of health care where medical professionals can both
prescribe and sell the products they prescribe—an inherent conflict of interest. As
a result, for many Americans, contact lenses are too expensive, and too difficult to
replace.

Those opposed to granting contact lens wearers rights similar to those enjoyed by
eyeglass wearers frequently cite health concerns as their justification. There are
risks associated with wearing contact lenses, but those risks have nothing do to with
where the lenses are purchased. An investigation conducted by state attorneys gen-
eral concluded, ‘‘purchasers from alternative channels have had no greater ocular
health problems than purchasers from ECPs [eye care professionals].’’ In settling
anti-trust claims brought by 32 state attorneys general, the American Optometric
Association (AOA) specifically agreed it could not represent that purchasing contact
lenses from alternative distributors posed increased health risks. The attorneys gen-
eral argued the opposite—that lower prices for and easier access to replacement con-
tact lenses encourages more frequent replacement and improved ocular health.

Mr. Chairman, I ask that copies of the attorneys general investigation and of the
consent decree signed by the AOA be included with my testimony.

Mr. Chairman, we support H.R. 2221 as an important first step for America’s ap-
proximately 35 million contact lens wearers.

1. It will grant every American who wears contact lenses the automatic right to
a copy of his or her own contact lens prescription.

2. It will promote competition and ocular health by making contacts cheaper and
easier to replace.

3. It will begin to protect consumers from the inherent conflict of interest created
when eye care professionals both prescribe and sell contact lenses.

The core principle behind this legislation is that every American should have a
right to a copy of his or her contact lens prescription without having to ask for it.
This makes sense. Having a copy of one’s prescription is the consumer’s ‘‘ticket’’ to
lower prices and better service.

In the majority of states, consumers have no automatic right to their contact lens
prescription. A survey conducted by The Detroit Free Press indicates that consumers
in the Detroit region often have a difficult time obtaining their prescriptions. Of fifty
(50) optometrists surveyed, only one would release contact lens prescriptions to pa-
tients after an exam. Fifty-four (54) percent of optometry offices stated that they
never release contact lens prescriptions to patients.

Under federal law, every American has an automatic right to a copy of his or her
own eyeglass prescription—without having to ask for it. When the rule was adopted
in 1978, contact lenses were custom-made, and not included. H.R. 2221 would pro-
vide equal rights for contact lens wearers by providing them with an automatic
right to a copy of their prescription.

However, having a copy of the prescription is meaningless if the retailer chosen
by the consumer cannot get the prescription verified. For example, when consumers
seek to refill their prescriptions for medicines, its generally a simple process—the
consumer goes to his or her local pharmacy, the pharmacy calls into the prescribing
physician and the physician’s office then promptly confirms, corrects or rejects the
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refill. That’s the way it should work with refills of contact lens prescriptions—but
in most cases it does not.

Since eye care professionals both prescribe and sell contact lenses, verification
amounts to the consumer asking their doctor’s permission to buy lenses from a com-
petitor. This inherent conflict of interest results in eye doctors ignoring our written
verification requests more than half the time. Doctors respond quickly to tell us if
there is a problem with the prescription and more slowly or not at all if there is
no problem with the prescription.

There are basically two different verification systems.
Indefinite vs. Defined:

1. ‘‘Indefinite verification’’—sometimes referred to by eye doctors as ‘‘positive
verification,’’ this system requires a competing seller to wait indefinitely for the eye
doctor (who sells contacts) to respond to the verification request. The seller must
wait until a response is received although no time period is defined for the doctor
to respond.

2. ‘‘Defined verification’’—sometimes referred to as ‘‘passive or presumed
verification’’ this system defines how long an eye doctor has to respond to a
verification request when a consumer chooses to purchase from a seller other than
that same eye doctor. This system requires a seller to seek verification from the pre-
scriber and gives the prescriber a reasonable time period in which to reply. If the
prescriber tells the seller within that time period that the prescription is expired
or invalid, the seller must cancel the order. If the prescriber does not respond to
the seller within the defined time period, the seller can rely on the prescription in-
formation provided by the consumer and fill the order.

Eye doctors who sell contacts say the verification time period does not need to be
defined.

Sellers who are not eye doctors say the time period should be defined.
It’s easy to explain the two positions:
Sellers who are not eye doctors must ask a competing seller of contacts for permis-

sion to make a sale.
Eye doctors who sell contacts ask themselves.
An indefinite verification system can work where the prescriber has no conflict

of interest. For example, the verification process between medical doctors and phar-
macies is not defined. This system works despite the lack of defined rules because
medical doctors do not sell drugs and pharmacies do not write prescriptions. The
relationship is defined in such a way that the response time can be indefinite be-
cause there is no reason for the doctor not to cooperate. Pharmacies are not asking
a competitor for permission to fill an order. Medical doctors are not losing income
by cooperating with pharmacies.

Where indefinite time period (or ‘‘positive verification’’) systems have been imple-
mented for the sale of replacement contact lenses, the result has been widespread
consumer dissatisfaction. Thousands of consumers wait so long for a verification re-
sponse that more than half ultimately cancel their orders. Many of these customers
give up and go back to the doctor to purchase lenses. Many just keep wearing their
old lenses. We also see a growing number going to over-the-border online companies
that require no verification.

In Texas alone, where an indefinite time period system has been in place for more
than a year, our company has canceled more than 40,000 customer orders solely for
non-response by the eye doctor. Consumers have filed more than 4,300 hand-signed
complaints with the optometry board. Additional complaints have been filed by con-
sumer groups and even by eye doctors themselves. The optometry board (made up
of optometrists) has, in my opinion, taken no meaningful action to address the con-
sumer complaints. The result has been an unmitigated disaster for Texas consumers
with more than half of all online orders canceled simply because the eye doctor
never responds—in any time period.

A defined time period system is similar to what the FTC staff called for in com-
ments before the Connecticut Opticians Board, in which they stated ‘‘a valid pre-
scription, communicated to the seller by the patient, can be presumed verified if the
doctor is contacted and given sufficient opportunity to correct any errors.’’

This compromise system was enacted into law in California last year. The system
was developed with the involvement of ophthalmologists, optometrists, consumer
groups, the California Medical Board, and the California Optometric Association. In
their written statement supporting the bill, the California Optometric Association
concluded that the law ‘‘supports safe and responsible patient access to contact lens
prescriptions’’ and ‘‘strikes a reasonable balance between access and accountability.’’
Our company has processed more than 100,000 orders in California since the system
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was activated. We are not aware of any complaints being received by the medical
board from consumers, online sellers, or eye doctors.

We agree with the California Optometric Association, and believe that a
verification system with a defined time limit is a reasonable compromise that would
work well nationwide.

Mr. Chairman, thank you for the opportunity to testify. I would be pleased to an-
swer any questions you may have.
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Mr. STEARNS. Dr. Cummings, welcome.

STATEMENT OF J. PAT CUMMINGS
Mr. CUMMINGS. Thank you. Mr. Chairman, I am Pat Cummings,

immediate past president of the American Optometric Association
and a private practice optometrist from Sheridan, Wyoming. I ap-
preciate the opportunity to appear today to discuss H.R. 2221, the
Fairness to Contact Lens Consumers Act, on behalf of AOA and its
34,000 members.

H.R. 2221 would require that doctors provide contact lens pre-
scriptions to patients and respond to requests to verify the pre-
scriptions by others. Let me state right away that the AOA sup-
ports this consumer right to receive their prescription and have it
verified to a third party. We believe that the vast majority of doc-
tors do provide patients with this information. Nonetheless, we rec-
ognize that all patients should have equal access to this informa-
tion.

The primary issue for AOA and its members is not where pa-
tients purchase replacement lenses. It is simply to assure two
things: first, that the process for verifying the prescription provided
the doctor with all the information required so that the doctor may
properly and efficiently respond to the request; and, second, that
the lenses are provided to the patient only when the prescription
has, in fact, been positively verified. It is important to note that we
believe this process should apply to all sellers of lenses, including
private practitioners, optical chains, and others.

Current methods used by sellers to verify prescriptions fall into
one of three basic categories: fax requests, automated phone calls,
or a simple statement on a Web site that says, ‘‘Placing an order
confirms that a valid prescription exists,’’ which is, in fact, no
verification at all.

My written statement contains examples of problems with each
of these methods sent to me by colleagues. I would just like to sum-
marize them briefly; first, in a recent fax situation which resulted
in a seller encouraging a patient to file a complaint with the State
board, despite the fact that the doctor had responded to the fax re-
quest not once but twice. This is not an unusual occurrence. I have
been told similar stories by numerous colleagues over the past
year.

Another member described an automated phone message that re-
sulted in a non-compliant response, no matter what choice the doc-
tor made. Again, this is a story I have heard repeatedly from col-
leagues in the past year. And it raises two basic concerns.

First, it places a doctor legitimately attempting to comply with
a verification request in a potentially adversarial situation with a
patient as well as being incorrectly reported to a State board. Sec-
ond, it raises the very real possibility that lenses were provided to
a patient with no knowledge of whether a valid prescription exists.

Finally, Mr. Chairman, there are Web sites who make no at-
tempt at all to verify that a prescription actually exists. Two such
examples are Vision Direct and Coastal Contacts. Just last week I
received a note from a colleague describing an adverse event for a
patient who obtained lenses off one of these sites. While the ulti-
mate outcome was good, it could have resulted in severe vision loss,
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all because the lenses were provided without a prescription, with-
out adequate instruction, and without medical supervision.

Adding a provision to H.R. 2221, requiring sellers to provide doc-
tors with basic information will address two important issues
raised by these examples. First, it will reduce the number of lenses
being provided inappropriately without a prescription. And, second,
it will allow doctors to respond more efficiently to requests and
minimize the chance that they will be unfairly subjected to poten-
tial substantial penalties. It would also promote fair competition
among sellers because some sellers will no longer have the advan-
tage of disregarding the need to contact a doctor to validate the
prescription.

Our second concern is that lenses should be sold only when the
existence of a valid prescription is positively verified by the doctor.
Contact lenses are prescription medical devices regulated by the
Food and Drug Administration. In fact, the FDA has published a
consumer advisory telling consumers not to order contact lenses by
mail, phone, or on the Internet without a current prescription be-
cause of health risks associated with contact lens wear.

A 2002 FTC staff document concluding the primary health care
concerned with contact lenses appears to be ensuring that contact
lens wearers return to their doctors regularly for eye examinations.
Customers incur health risks if they forego regular eye exams that
would allow the optometrist or ophthalmologist to spot emerging
health problems in the early stages.

The only verification system consistent with the status of contact
lenses as FDA-regulated devices and the only way to be absolutely
certain that these risks are eliminated is one in which the seller
either has a copy of the prescription or has it positively verified by
the doctor.

If the concern is that doctors will not comply, then make the pen-
alties more severe. Having served in both State and National posi-
tions for many years, my strong sense is that the penalties called
for in H.R. 2221 are more than sufficient to capture the attention
of the few practitioners who otherwise may not comply, but we
don’t have any qualms about increasing them substantially if some
feel it necessary.

Again, Mr. Chairman, let me emphasize that we support the in-
tent of H.R. 2221 to provide patients with their contact lens pre-
scriptions and to require doctors to respond to requests to verify
those prescriptions.

Thank you.
[The prepared statement of J. Pat Cummings follows:]

PREPARED STATEMENT OF J. PAT CUMMINGS, O.D., IMMEDIATE PAST PRESIDENT,
AMERICAN OPTOMETRIC ASSOCIATION

Mr. Chairman, I am Pat Cummings, Immediate Past President of the American
Optometric Association (AOA) and a private practice optometrist from Sheridan,
Wyoming. I appreciate the opportunity to appear today to discuss HR 2221, the
‘‘Fairness to Contact Lens Consumers Act,’’ on behalf of AOA and its 34,000 mem-
bers.

HR 2221 would require that doctors provide contact lens prescriptions to patients
following a fitting period, and respond to requests to verify the prescription by oth-
ers acting on behalf of the patient. Let me state right away that the AOA supports
this consumer right to receive their prescription and have it verified to a third
party. We believe that the vast majority of doctors do provide patients with this in-
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formation; 35 states have prescription release provisions, and the Federal Trade
Commission (FTC) found in a 1995 study that 92 percent of patients who asked for
their prescriptions received them. Notwithstanding those figures, we recognize that
all patients should have equal access to this information, and we do support the in-
tent of HR 2221 to provide it to them.

The primary issue for AOA and its members is not where patients purchase re-
placement lenses. It is simply to assure two things: first, that the process for
verifying the prescription upon which the purchase is based provides the doctor with
all the pertinent patient information required, so that the doctor may properly and
efficiently respond to the request; and second, that lenses are provided to patients
only when the prescription has in fact been positively verified. It is important to
note that we believe that positive verification should apply to all sellers of lenses,
including private practitioners, optical chains and others.

Current methods used by sellers to verify prescriptions fall into one of three basic
categories:
• FAX requests, which may or may not include adequate information about the pa-

tient for the doctor to accurately respond, and may not in fact be handled appro-
priately when the doctor does respond. For example, the seller may tell the pa-
tient the doctor hasn’t responded when they have, or conversely may provide
the patient with lenses when the doctor has indicated no valid prescription ex-
ists.

• Automated phone calls, which have proven difficult if not impossible for doctors
to respond to.

• A simple statement on a website that says placing an order confirms that a valid
prescription exists, which is in fact no verification at all.

Let me provide examples of problems associated with each of these methods.
Doctors have been accused of being unresponsive to requests for verification. One

of our members has sent us the following account of a recent FAX situation address-
ing this issue as follows: ‘‘Patient X is a long-term patient and contact lens wearer.
She has often chosen to receive lenses from another supplier. I examined her two
weeks ago and found normal eye health and good contact lens wear. We received
a fax from 1-800Contacts a few days later asking for prescription verification. We
returned the fax with the appropriate information immediately. Two days later we
received a second FAX for the same information. My staff took time out of a busy
day to reply, this time with a note stating that this was our second response. The
patient then called my office a few days later stating she had received a note from
1-800Contacts claiming we would not release her contact lens prescription informa-
tion. Further, they requested she fill out a complaint form and send it to the State
Board of Examiners in Optometry. We subsequently called 1-800Contacts. They in-
formed us they had made a mistake and had indeed received both replies of
verification. They said they would contact the patient to inform her we were in com-
pliance. Then, we received a third FAX for the same patient looking for the same
verification.’’ This is not an unusual occurrence; I have been told similar stories by
numerous colleagues over the past year.

Another member sent the following on the automated message method: ‘‘At
9:15AM on August 13, 2003, we received an automated call from 1-800Contacts. The
call asked if we would be compliant in processing a request to verify a prescription;
if so press 1, if not press 2. When I pressed 1 the recording said we will note that
you will not be compliant with your patients’ request and the call was ended. I
verified that I had pressed 1 on the phone screen. No patient name or prescription
was given.’’ Again, this is a story I have heard repeatedly from colleagues in the
past year, and it raises two basic concerns. First it places a doctor legitimately at-
tempting to comply with a verification request in a potentially adversarial situation
with a patient as well as being incorrectly reported to a State Board; second it
raises the very real possibility that lenses were provided to a patient with no knowl-
edge of whether a valid prescription exists simply on the basis that some request
was made and no response received.

Finally, Mr. Chairman, there are the websites who make no attempt at all to
verify that a prescription actually exists. Two such examples are Vision Direct and
Coastal Contacts. Both these sites simply say in small print that by placing an order
you confirm you are a successful contact lens wearer with a valid prescription.
There is no request for doctor information and no attempt to verify the existence
of a valid prescription.

Just last week I received the following from a colleague describing an adverse
event for a patient who obtained lenses off of one of these sites as follows: ‘‘Patient
X has been ordering his contact lenses off the internet from Vision Direct. He was
wearing Johnson/Johnson Acuvue lenses extended wear. While ordering a new sup-
ply of lenses from Vision Direct he inquired about the new 30-day continuous wear
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lenses. They informed him that they did indeed have the lenses and were more than
happy to supply the lenses to him. Vision Direct had never received a valid prescrip-
tion from an optometrist or an ophthalmologist but had just started mailing lenses
to him from the information which he provided to them from the lens parameters
found on the contact lens boxes. They also changed him to the Focus Night/Day
lenses without valid authorization. Worse yet, they never provided him with any in-
formation as to how long the lenses could be worn or how frequently the lenses
needed to be changed to a new pair. Needless to say, without any direction, he start-
ed wearing the lenses anywhere from two to three months continually before he
would change to a new pair of lenses. He would only change them when his vision
became blurred or when the lenses started irritating his eyes. He came to my office
complaining of very blurred vision and severe pain in his right eye. From my exam-
ination, I determined that he had developed very serious corneal stromal edema as
well as a superficial keratitis. After three weeks of medical treatment, I was able
to restore his vision back to the 20/20 level. These lenses were provided to this gen-
tleman without a proper valid prescription or proper medical supervision. Thank-
fully the outcome in this case was good, however, it very possibly could have ended
with severe vision loss.’’

Adding a simple provision to HR 2221 requiring sellers to provide doctors with
basic information will address two important issues raised by these examples—first,
it will reduce the number of lenses being provided inappropriately without a pre-
scription; and second, it will allow doctors to respond more efficiently to requests
and minimize the chance that they will be unfairly subjected to potential substantial
penalties. In addition, this will actually promote fair competition among sellers, be-
cause some sellers will no longer have the advantage of disregarding the need for
a valid prescription. This we believe is a reasonable approach that improves the bill
with no undue burden on any party.

Our second concern is that lenses should be sold only when the existence of a
valid, unexpired prescription is positively verified by the doctor. Why is this so im-
portant? Contact lenses are prescription medical devices regulated by the Food and
Drug Administration. They can only be dispensed to patients with a valid, current
prescription. In fact, the FDA has published a consumer advisory telling consumers
not to order contact lenses by mail, phone or on the internet without a current pre-
scription, because of health risks associated with contact lens wear. As the Federal
Trade Commission staff pointed out in comments to the Connecticut Board of Exam-
iners for Opticians in May 2002 there are significant health issues concerning the
sale of contact lenses, primary among them being ensuring that contact lens wear-
ers return to their doctors for regular eye examinations. The staff document cor-
rectly concludes, ‘‘The primary health care concern with contact lenses appears to
be ensuring that contact lens wearers return to their doctors regularly for eye ex-
aminations. Customers incur health risks if they forego regular eye exams that
would allow the optometrist or ophthalmologist to spot emerging health problems
in the early stages.’’ As noted in my previous example, that is a very real risk when
lenses are provided without a properly verified prescription.

The only appropriate verification system consistent with the status of contact
lenses as FDA regulated devices and the only way to be absolutely certain that
these risks are eliminated, is one in which the seller either has a copy of the pre-
scription or has it positively verified by the doctor. Anything less is subject to the
vagaries of both technical and human error. You can’t call the pharmacy and get
a drug prescription filled unless the pharmacy has a copy of a valid prescription on
file or gets approval from the doctor. It should be no different for contact lenses.

If the concern is that doctors will not comply, then make the penalties more se-
vere. Having served in both state and national positions for many years, my strong
sense is the penalties called for in HR 2221 are more than sufficient to capture the
attention of the few practitioners who otherwise may not comply, but we don’t have
any qualms about increasing them substantially if some feel it necessary.

Again, Mr. Chairman, let me emphasize that we support the intent of HR 2221
to provide patients with their contact lens prescriptions, and to require doctors to
respond to requests to verify those prescriptions. Our sole concern with the legisla-
tion is that it should also require sellers to provide doctors with basic patient infor-
mation, in an appropriate manner, so we may respond efficiently, and require that
prescriptions be positively verified by the doctor before lenses are sold. We believe
this is a balanced and reasonable approach that addresses issues relating to both
competition and health concerns.

Thank you for the opportunity to present testimony on this important issue. We
hope you find our input useful, and that we can work with all interested parties
to move this legislation forward in a positive fashion.
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Mr. STEARNS. Thank you.
Mr. Hubbard, welcome.

STATEMENT OF ROBERT L. HUBBARD
Mr. HUBBARD. Good afternoon. Thanks for having me. It’s a

pleasure to be here.
I have been involved in this industry since March 1995. There’s

been far too much to discuss. And I apologize if I sometimes get
into minutia or otherwise discuss items that really aren’t as impor-
tant here. I would prefer to respond to your questions. And other-
wise I tried to provide written testimony that gave an overview of
the position of the States and gave you some citations and the
States would welcome any request for additional information,
elaborate on some of the issues raised on that testimony and other-
wise.

The summary of the written testimony is relatively straight-
forward. State attorneys general wholeheartedly support manda-
tory release of contact lens prescription. We have taken this posi-
tion publicly.

The first example of this is in comments that the States gave to
the FTC on the eyeglass rule at the time. And still the rule applies
only to eyeglasses and mandates the release of prescriptions.

Back in 1997, we urged that it be extended to contact lenses. We
thought that the reason it hadn’t originally been extended to con-
tact lenses had become outdated. And there have been other devel-
opments.

We think now 6 years later, it is even more so that that manda-
tory release is appropriate. Last year, 39 attorneys general joined
a letter in support of the H.R. 2663, which supported mandatory
release. And my testimony here today also renews that commit-
ment to the State attorneys general in support for mandatory re-
lease of contact lens prescriptions.

The States have a lot of experience in this industry. In addition
to the competition advocacy that I have summarized briefly, we
have been engaged in a lot of litigation about this precise problem
trying to ensure that competition is the rule of trade.

We have over time become quite skeptical of the health care
claims that are made about the kind of difficulties that consumers
face and the justifications for those restraints on health care. We
have asked for and never gotten the kind of evidentiary support
that we would find necessary to give those health care claims cre-
dence. We alleged in our litigation that such claims were deceptive.
We were actively litigating that.

The settlement that we had in the disposable contact lens litiga-
tion addressed those deception concerns. We required that the AOA
only make those health care claims when they were supported by
data.

I just reiterate that health care claims have been made very
since competition reared its head in this industry. And we would
have expected there to have been a manifestation of those concerns
and better documentation of them by now.

Finally, I note that I try to represent consumers. It’s part of my
job. It’s what an attorney general tries to do. Consumers want their
prescriptions. They want easy access to non-eye care practitioners
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1 Director of Litigation, Antitrust Bureau, New York State Department of Law. I also serve
as Chair of Plaintiff States’ Steering Committee in the Disposable Contact Lens Antitrust Litiga-
tion, MDL 1030 (M.D. Fla.) and Chair of the Contact Lens Working Group of the NAAG Anti-
trust Task Force.

2 Alabama, Alaska, Arizona, Arkansas, California, Connecticut, Delaware, Florida, Idaho, Illi-
nois, Iowa, Kansas, Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota, Mis-
souri, Nevada, New Jersey, New York, North Carolina, North Dakota, Ohio, Oregon, Pennsyl-
vania, Texas, Utah, Virginia, West Virginia, and Wisconsin.

3 See, e.g., Koetting, I Want my Contact Lens RX, Optometric Economics, 30-37 (February
1991); Kirkner, 10 Ways to Keep RXs from Walking, Review of Optometry, 59-64 (Sept. 15, 1994)
(article about a roundtable of optometrists discussing how to keep patients from using competi-

in order to buy contact lenses. There is a significant economic and
other benefit to consumers being provided that. And, as I men-
tioned before, there’s no documented harm for consumers going to
alternatives, instead of their ECPs.

And I also note that the complaints that we hear about almost
always, if not always, come from the professionals, not from the
consumers themselves. It’s not consumers that are complaining
that they got their lenses. It’s always the computer who is com-
plaining that someone else sold the lenses. Thank you very much.

[The prepared statement of Robert L. Hubbard follows:]

PREPARED STATEMENT OF ROBERT L. HUBBARD 1

I am pleased to testify here today on H.R. 2221. The States wholeheartedly sup-
port federal legislation that requires eye care practitioners (ECPs) to release contact
lens prescriptions, which H.R. 2221 does. Unlike most physicians, eye care practi-
tioners sell what they prescribe. Thus, individual ECPs derive substantial revenue
from the sale of replacement contact lenses and have an economic incentive to with-
hold prescriptions from customers to prevent consumers from shopping for replace-
ment lenses elsewhere. In light of that incentive and the power of ECPs over pre-
scriptions, the bill helps give consumers what they need to make their own choices
about where to buy replacement contact lenses.

IN RE DISPOSABLE CONTACT LENS ANTITRUST LITIGATION

As part of enforcing antitrust and consumer protection laws, state Attorneys Gen-
eral have an interest in maintaining open and competitive markets and have long
been focused on markets for the sale of contact lenses. The most significant mani-
festation of that interest is In re Disposable Contact Lens Antitrust Litigation, which
involves 32 States 2 and a certified class in the Middle District of Florida, Jackson-
ville Division, in front of United States District Judge Harvey Schlesinger. In that
litigation, plaintiffs alleged the high price and limited availability of replacement
contact lenses resulted from illegal collusion among contact lens manufacturers
(Johnson & Johnson Vision Products, Inc. d/b/a Vistakon (J&J), Bausch & Lomb,
Inc. (B&L), and CIBA Vision Corp. (CIBA)), the American Optometric Association
(AOA), other groups of optometrists, and 13 individual optometrists. Plaintiffs
charged that the illegal agreement made it more costly and difficult for consumers
to buy replacement contact lenses from mail order firms or pharmacies.

In re Disposable Contact Lens Antitrust Litigation was a massive undertaking.
The investigation that led to the litigation began with a complaint to Florida made
by Monty Belote of the Florida Consumer Action Network. The effort included over
200 depositions, 45 motions for summary judgment, a docket sheet with over 1,400
entries, and five weeks of trial before a jury before plaintiffs reached a settlement
with the last defendant. Even after the settlements, the states acted to enforce the
injunctive relief provisions of the settlements.

One major theme of plaintiffs’ claims was that the illegal agreement included
making it difficult for consumers to get their prescriptions. The Attorneys General
gathered and offered evidence showing systematic efforts by ECPs, their trade asso-
ciations, and the other defendants to prevent consumers from obtaining or using
their prescriptions. Aided by their trade association and contact lens manufacturers,
ECPs exchanged ideas and discussed in their trade journals methods to discourage
consumers from requesting their prescriptions or to make the prescriptions they did
release less useful. They advised colleagues to refuse to give consumers prescrip-
tions or make consumers sign waivers that absolve the eye care practitioner of ‘‘li-
ability’’ in connection with the prescription.3
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tors); Snyder, Winning the War Against Mail Order Contact Lenses, Optometry Today, Vol. No.
1 (1993). Koetting’s article describes the specific practices used, as simple refusal to give pre-
scriptions, falsely claiming that federal or state law prohibits release of the prescription, writing
prescriptions for brands that are not widely available, or conditioning the prescription on sign-
ing by consumers of a waiver or disclaimer.

4 State settlements are posted on the website of the State Enforcement Committee of the Anti-
trust Section of the ABA, at http://www.abanet.org/antitrust/committees/state-antitrust/
home.html. The lens settlements on the settlement portion of that website, within the 11th Cir-
cuit portion of the list of settlements.

5 The B&L benefits package includes: (1) a single $50.00 rebate per claimant on the purchase
of four multipacks and an additional $25.00 rebate per claimant on an additional purchase of
four multipacks of B&L disposable contact lenses; (2) a single $25.00 rebate per claimant on
an eye examination, provided that the claimant also provides proof of purchase of Bausch &
Lomb contact lenses; and (3) coupons and product samples for B&L lens care products.

6 The J&J benefits package includes: (1) $50 off the purchase of four six-packs of J&J dispos-
able lenses; (2) $25 off the cost of an eye exam; and (3) an additional $25 off a future purchase
of four or more lens six-packs.

7 The specific provision of the settlement between plaintiffs and the AOA concerning prescrip-
tion release provides: ‘‘Consistent with state law, the AOA will not object to the release of con-
tact lens prescriptions, except in the affirmative exercise of an optometrist’s own medical judg-
ment related to the specific, identified and documented health needs of a particular patient. The
AOA will not develop, disseminate, or urge the use of forms designed to limit either the avail-
ability or utility of prescriptions. A form may contain reasonable expiration dates, limitations
on refills and other provisions which are consistent with state law and good optometric practice.’’
Settlement ¶ 5(a).

8 Early in the litigation, the States also settled with CIBA and the other groups of optom-
etrists.

9 16 CFR Part 456, (a)-(c), known as the ‘‘Prescription Release Rule,’’ promulgated in 1978.
10 Id.

Ultimately plaintiffs settled with all of the defendants, and by order dated No-
vember 1, 2001, the Court granted final approval of the settlements.4 B&L agreed
to sell its lenses to mail order and pharmacies on a non-discriminatory basis, de-
posit $8 million into a settlement fund, and offer a benefit package valued at $121
to all consumers who purchased contact lenses since 1988.5 B&L guaranteed it
would distribute at least $9.5 million worth of benefits, by agreeing to deposit the
difference between what was distributed and the $9.5 million into the settlement
fund. J&J also agreed to sell its lenses to alternatives like mail order and phar-
macies on a non-discriminatory basis. J&J agreed to deposit $25 million into a set-
tlement fund, offer a benefits package to contact lens wearers valued at $100, guar-
antee distribution of $30 million in benefits, and pay up to $5 million to former
wearers of J&J lenses.6 AOA agreed to pay $750,000, and the 13 individual defend-
ants agreed to pay $8,000 each. Additionally, AOA agreed to open access to replace-
ment lenses for consumers and to not restrict where consumers can obtain contact
lenses, including an agreement to refrain from opposing the release of contact lens
prescriptions.7 The Attorneys General hope that consumers will enjoy significant
benefits as a result of these settlements.8

STATE COMPETITION ADVOCACY IN CONTACT LENS MARKETS

Still, States have long recognized that litigation and the fruits of litigation cannot
address all of the competitive problems characteristic of contact lens markets. Liti-
gation did not and cannot insure that every eye care practitioner releases prescrip-
tions as a matter of practice. Litigation cannot address the fundamental structural
problem in the market: that ECPs both prescribe and sell contact lenses. Thus, to
protect further the interests of consumers in contact lens markets, states have also
engaged in competition advocacy in support of consumers who buy and use contact
lenses.

States engaged in competition and consumer advocacy in vision care markets gen-
erally when the States commented on the Federal Trade Commission’s ‘‘Prescription
Release Rule.’’ That Rule was premised on the finding that many consumers had
difficulty comparison shopping for eyeglasses because ECPs refused to release pre-
scriptions. The Rule requires an ECP to provide the patient at no extra cost a copy
of the patient’s eyeglass prescription immediately after the eye examination is com-
plete.9 The Rule also: (1) prohibits the ECP from conditioning the availability of an
eye care examination on an agreement to purchase ophthalmic goods; and (2) re-
quires ECPs to release eyeglass prescriptions to their patients regardless of whether
they request the prescription.10 The automatic release rule alerts the consumer that
the purchase of eyeglasses can be separate from obtaining an eye exam. Contact
lenses were excluded from this rule because each pair required a new fitting.

For over twenty years that FTC Rule has mandated the release of eyeglass pre-
scriptions, and the Rule has served consumers well. Mandating the release of eye-
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11 States Comments dated Sept. 2, 1997, of Attorneys General to the Federal Trade Commis-
sion re 16 CFR Part 456 (Spectacle Prescription Release Rule), available at the Legislative Ad-
vocacy portion of the State Enforcement Website, supra note 3. The states submitting those com-
ments were Alaska, Arizona, Arkansas, California, Connecticut, Delaware, Florida, Illinois,
Iowa, Maryland, Michigan, Minnesota, New York, Ohio, Pennsylvania, West Virginia, and Wis-
consin.

12 Letters dated March 18, 2002 from State Attorneys General to Representatives sponsoring
H.R. 2663, the Contact Lens Prescription Release Act of 2001, available at the Legislative Advo-
cacy portion of the State Enforcement Website, supra note 3. The thirty nine attorneys general
who joined that letter were from Alabama, Alaska, Arizona, California, Colorado, Connecticut,
Delaware, District of Columbia, Florida, Hawaii, Iowa, Kansas, Kentucky, Louisiana, Maine,
Maryland, Massachusetts, Minnesota, Mississippi, Missouri, Nevada, New Hampshire, New
York, North Carolina, North Dakota, Northern Mariana Islands, Ohio, Oregon, Puerto Rico,
Rhode Island, South Carolina, Utah, Vermont, Virginia, Virgin Islands, Washington, West Vir-
ginia, Wisconsin, and Wyoming.

glass prescriptions has fostered a competitive market for the retail sale of eye-
glasses. Consumers have enjoyed ever increasing competitive alternatives for pur-
chasing their eyeglasses. Consumers can have eyeglasses made in as little as one
hour and at a very low cost.

The States’ comments on the FTC rule in 1997 both supported continuation of the
Rule and urged that the Rule be extended to contact lens prescriptions.11 The States
urged that mandatory release of contact lens prescriptions would have similar re-
sults, lowering consumer costs, as well as enhancing the healthier use of these
lenses by consumers. Since the FTC had promulgated the eyeglasses Rule, the con-
tact lens industry had developed in ways that justified adding contact lens prescrip-
tions to the Rule. When the Rule was adopted, soft contact lenses were designed
to be replaced annually, coinciding with the period typically recommended for reex-
amination by eye care practitioners. Beginning in the late 1980s, manufacturers
began to market and sell what are now known commonly as ‘‘disposable’’ or ‘‘fre-
quent replacement’’ contact lenses, which are designed to be replaced daily, weekly,
or monthly. For these and other contact lenses, manufacturers developed methods
that greatly lessened the quality control problems of late 1970s. Because contact
lenses are now reliably reproduced, replacement contact lenses are no longer indi-
vidually checked or individually adapted on the eye. Moreover, consumers have in-
creasingly chosen lenses that are replaced frequently over other types of contact
lenses, and selling replacement contact lenses has developed into a significant mar-
ket. The FTC retained the Rule, but did not extend the rule to contact lenses.

States have reiterated their position that mandatory prescription release should
apply to contact lenses. Thirty nine Attorneys General acted to support of federal
legislation last year (H.R. 2663) that would have achieved that result.12

Mandating the release of contact lens prescriptions would still benefit consumers.
Anti-consumer, anticompetitive practices have not ended. Enforcement proceedings
in the Disposable Contact Lens Antitrust Litigation illustrated that many consumers
still have significant difficulties getting their contact lens prescriptions. Forms im-
plementing the practices discussed in the articles cited above continue to be used.
Although twenty-six states require release of contact lens prescriptions, the specific
requirements vary and anti-consumer, anticompetitive practices persist concerning
contact lens prescriptions that are not permitted under the FTC eyeglass Rule. Fed-
eral legislation would create a uniform national rule and extend that rule to all of
the nation’s consumers.

The legislation would have a significant impact. Today, over 26 million consumers
wear contact lenses. Alternative suppliers, like pharmacies, mail order, buying
clubs, department stores, and discount merchandisers, give consumers a convenient
and cost-effective method of purchasing replacement contact lenses. The alternatives
typically apply a smaller markup than ECPs. These savings typically are passed on
to consumers in the form of lower costs and increased convenience. Obtaining con-
tact lenses from alternatives may also spare consumers the cost of an extra unneces-
sary office visit to an eye care practitioner.

HEALTH CARE CONCERNS HAVE NO EVIDENTIARY BASIS AND DO NOT JUSTIFY
RESTRAINING CONSUMER CHOICE

The principal reason some ECPs advance for refusing to provide a patient with
his or her contact lens prescription, at least when public policy makers are paying
attention, is health care. By withholding prescriptions, ECPs argue they are ensur-
ing that the patient comes back for eye care. If a consumer wants or needs replace-
ment lenses, the ECP theoretically could force the consumer to return to the ECP’s
office and check the consumer’s eye health. A receptionist or nurse could probe the
consumer’s habits or the ECP could perform an examination. This ‘‘consumer
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13 Plaintiff States’ Amended Complaint ¶¶ 49-55, Doc. No. 7 (97 CV 861); Florida Complaint
¶¶ 37, 41, Doc. No. 1 (94 CV 619); Consolidated Class Complaint ¶¶ 37, 40, Doc. No. 23.

14 Florida’s Consolidated Statement of Facts dated March 19, 1997, at 19-22, Doc. No. 270;
Plaintiff States’ Consolidated Statement of Facts dated Nov. 12, 1999, at 57-60, Doc. No. 849.

15 Florida’s Consolidated Statement of Facts dated March 19, 1997, at 29 n. 128, Doc. No. 270;
Plaintiff States’ Consolidated Statement of Facts dated Nov. 12, 1999, at 83 n. 241, Doc. No.
849.

16 The AOA’s Response to States’ Third Discovery Requests to the AOA dated February 8,
1999, at 32.

17 Plaintiffs’ Motion In Limine to Preclude Expert Testimony of Louis A. Wilson, A. Chris-
topher Snyder, Gerald E. Lowther and Oliver D. Schein, and Memorandum of Law dated Aug.
25, 1999, Doc. No. 774.

18 Indeed, the AOA has not provided any evidence of consumer harm, which is quite telling.
Disposable contact lenses were introduced and alternative channels began selling them in the
late 1980s. The States would expect any consumer harm flowing from the sale of replacement
contact lenses by alternative channels to have become manifest by now if there were such evi-
dence.

health’’ argument is based on the theory that, as a ‘‘medical device,’’ contact lenses
require a professional’s attention. Yet, replacement lenses are not and need not be
individually fit by an eye care practitioner.

Contrary to this argument, mandatory prescription release would probably benefit
consumers’ ocular health. As the cost and convenience of buying replacement lenses
improves, the safety of wearing contact lenses, particularly disposable or frequent
replacement lenses, should also improve. If buying lenses is expensive and inconven-
ient, consumers may stretch wearing schedules or engage in other conduct to extend
the life of their contact lenses. Wearing lenses for too long can harm consumers if
the lenses become dirty or carry bacteria or viruses that would not develop if the
lenses were replaced more frequently. Easier access to, and lower prices for, replace-
ment lenses encourage consumers to use the lenses properly, thereby increasing pa-
tient safety.

In addition and based on their experience in the Disposable Contact Lens Anti-
trust Litigation, States are skeptical of the health care claims made by the oppo-
nents of prescription release. The litigation addressed significant disputes about the
relationship between ocular health and the sale of replacement disposable contact
lenses by alternative channels of distribution. The AOA claimed that sales by alter-
natives threatened ocular health, which plaintiffs alleged (and the AOA denied) was
deceptive.13 Plaintiffs alleged that a 1990 AOA presentation to the Food & Drug Ad-
ministration was deceptive.14 Plaintiffs also asserted that the AOA in 1992 decided
not to survey the issue because the results might be that alternative channels did
not threaten, and may even improve, ocular health, and that such a survey would
have to be disclosed.15 In addition, Plaintiff States propounded various contention
interrogatories about studies on contact lenses and ocular health, including one ask-
ing the AOA to ‘‘Identify and describe all studies of which you are aware that dis-
cuss any effect the dispensing of contact lenses by alternative channels has on ocu-
lar health.’’ In addition to objecting to the interrogatory, ‘‘the AOA state[d] it is
aware of no specific study as defined [in the objection].’’ 16 Finally, arguing that the
testimony had no scientific basis, plaintiffs moved to preclude expert testimony on
whether alternative channels endangered the health and safety of consumers.17 The
AOA opposed that motion, which was undecided when plaintiffs settled with the
AOA.

At plaintiffs’ insistence and to settle those claims, the AOA agreed to limit what
it could say and do concerning those health care assertions. Paragraph 5(h) of the
settlement between plaintiffs and the AOA provides:

The AOA shall not represent directly or indirectly that the incidence or likeli-
hood of eye health problems arising from the use of replacement disposable con-
tact lenses is affected by or causally related to the channel of trade from which
the buyer obtains such lenses. Specifically, AOA shall not represent directly or
indirectly that increased eye health risk is inherent in the distribution of re-
placement disposable contact lenses by mail order, pharmacies, or drug stores.
This paragraph shall not prohibit the AOA from making such representations
where such representations are supported by valid, clinical or scientific data.

Sales by ECP competitors do not give rise to any eye health problems that the
AOA can ‘‘support by valid, clinical or scientific data.’’ 18 The States have repeatedly
asked the AOA to provide to the States any such data if the AOA becomes aware
of such data, but no such data has ever been provided.

Moreover, this health care justification was properly rejected when forwarded to
justify the refusal to release eyeglass prescriptions, and should now be rejected as
a justification for refusing to release contact lens prescriptions.
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Moreover, a theoretical concern that a patient will not follow health care direc-
tions without some coercion being applied does not justify withholding information
from consumers or eliminating consumers’ right to choose. The means of protecting
the patient’s health are obvious and straightforward. The ECP can and should give
consumers full and complete advice about the need for proper and timely examina-
tions. The ECP can set a reasonable expiration date on prescriptions. Product pack-
aging and literature can fully inform consumers about the advisability of periodic
examinations. ECPs can offer to set appointments in the future to encourage timely
re-examinations and can contact patients with reminders at appropriate intervals.
Yet, the consumer should be allowed to choose based on that information, and
should not be forced to do what an ECP wants based on the practitioner’s refusal
to provide a prescription.

CONCLUSION

When buyers are free to select their suppliers based on the availability of reason-
able prices, high quality service, and convenience, everyone benefits. Legislation
mandating the release of contact lens prescriptions can move us closer to that goal.
The states firmly support mandatory contact lens prescription release.

Mr. STEARNS. Thank you, gentlemen.
Ms. Gadhia, welcome.

STATEMENT OF AMI V. GADHIA

Ms. GADHIA. Good afternoon, Chairman Stearns and Ranking
Member Schakowsky and members of the subcommittee. Thank
you very much for providing me the opportunity to come here
today. My name is Ami Gadhia. I am assistant legislative counsel
with Consumers Union, the nonprofit publishers of Consumer Re-
ports magazine. I am pleased to be able to share our views on H.R.
2221.

Consumers Union supports H.R. 2221, the Fairness to Contact
Lens Consumers Act, because we believe that it will encourage vig-
orous and fair competition in the contact lens market and that it
will ultimately result in lower prices and better service for con-
sumers. Consumers should be able to obtain their contact lens pre-
scription from their eye doctor so that they may shop around and
buy contact lenses from the vendor of their choice in a marketplace
that is allowed to be competitive. According to the AOA, 32 States
have passed such laws.

In 1995 and 1997, Consumers Union’s Southwest Regional Office
conducted surveys of eye doctors in nine Texas cities to determine
whether consumers could get their prescription from their eye doc-
tor and use it to purchase lenses from the dispenser of their choice.

The 1997 survey showed that 65 percent of eye doctors surveyed
refused to release a contact lens prescription to a patient. These re-
sults indicated that in the majority of situations, consumers were
prohibited from purchasing contact lenses from lower-priced ven-
dors. In 1997, the Texas legislature passed the Contact Lens Pre-
scription Act, to which H.R. 2221 is comparable.

The 2000 survey and the subsequent survey analysis in January
2001 show that consumers have benefited from the Texas Contact
Lens Prescription Act. Eye doctors have accepted that they must
release a prescription to a patient. Consumers have acquired the
power to shop around for lower-priced contact lens, and they have
greater choices. In addition, eye doctors have responded to this
more competitive marketplace by lowering prices and providing
other services to patients, such as conveniently mailing lenses di-
rectly to them and selling lenses in 6-month bundles.
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However, the 2000 survey also revealed certain areas of the
Texas law that when put into practice still make it difficult for con-
sumers to obtain their contact lens prescriptions. For example,
while eye doctors surveyed said that they would now release pre-
scriptions to patients, 57 percent said they would not release a pre-
scription unless patients came back for follow-up visits, even if the
patient had previously worn the same contact lenses.

H.R. 2221 addresses the issue of eye doctors conditioning the re-
lease of prescriptions on paid follow-up visits in section 2(b)(2). It
prohibits eye doctors from requiring additional payment beyond the
exam fee as a condition of prescription release. However, if an eye
doctor were to condition the release of the prescription on an un-
paid follow-up visit, it is our opinion that it would be violating the
spirit, if not the letter, of the legislation.

H.R. 2221 also allows eye doctors to control the quality of care
of patients and to require medically necessary follow-up visits. Sec-
tion 2(a) of the bill states that the eye doctor must release the pre-
scription to the patient upon the completion of a contact lens fit-
ting. The bill further defines contact lens fitting in section 8, to in-
clude medically necessary follow-up examinations.

Section 3(3) also allows eye doctors to write a prescription that
expires in less than the otherwise required 1 year if the patient’s
medical condition so warrants. In addition, patients must still rely
on an eye doctor for exams to renew their prescriptions, check their
vision, and to respond to any problems they are experiencing. And
because contact lens are worn directly on the eye, any discomfort
would lead those patients back to their eye doctors for help.

Eye doctors surveyed by Consumers Union also cited protecting
themselves from liability as a reason to refuse to release prescrip-
tions directly to patients. However, assuming that an eye doctor
provides a reasonable level of care, it seems the doctors would have
little to worry about in terms of liability, especially for the actions
of another that result from the legal release of a prescription to the
patient.

Concerns over the liability of eye doctors are perhaps misplaced
because the lenses that consumers receive from a doctor’s office are
in most cases shrink-wrapped and packaged in the same manner
as those consumers would receive from another vendor. The doctor-
patient relationship is one based on care and trust, and doctors
should not be able to force a consumer to continue seeing them by
holding the consumer’s lens prescription hostage.

Our experience with the Contact Lens Prescription Act in Texas
indicates that the Fairness to Contact Lens Consumers Act would
most likely result in lower prices and better service for consumers,
and Consumers Union encourages its passage.

Thank you.
[The prepared statement of Ami V. Gadhia follows:]
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1 Consumers Union is a non-profit membership organization chartered in 1936 under the laws
of the state of New York to provide consumers with information, education, and counsel about
goods, services, health, and personal finance, and to initiate and cooperate with individual and
group efforts to maintain and enhance the quality of life for consumers. Consumers Union’s in-
come is solely derived from the sale of Consumer Reports, its other publications, and from non-
commercial contributions, grants, and fees. In addition to reports on Consumers Union’s own
product testing, Consumer Reports, with more than 4 million paid circulation, regularly carries
articles on health, product safety, marketplace economics, and legislative, judicial, and regu-
latory actions that affect consumer welfare. Consumers Union’s publications carry no adver-
tising and receive no commercial support.

2 ‘‘Passive Verfication: What’s It Mean?’’, Edited by Joseph P. Shovlin, O.D, November 2002.
Available at http://www.revoptom.com/index.asp?page=2l716.htm. Downloaded September 6,
2003.

3 The Texas Contact Lens Prescription Act states that an eye doctor must provide the prescrip-
tion at the time he or she ‘‘determines the parameters of the prescription.’’ (Texas Occupations
Code, Chapter 353, Contact Lens Prescription Act, Article 353.156(b)). H.R. 2221 states that an
eye doctor must release the prescription ‘‘upon completion of a contact lens fitting.’’ (H.R. 2221
Section 2(a)).

4 Austin, Corpus Christi, Dallas, El Paso, Houston, Laredo, Midland/Odessa, San Antonio, and
Tyler.

PREPARED STATEMENT OF AMI V. GADHIA, ASSISTANT LEGISLATIVE COUNSEL,
CONSUMERS UNION

SUMMARY

Consumers Union 1 supports H.R. 2221, the ‘‘Fairness to Contact Lens Consumers
Act,’’ because we believe that it will encourage vigorous and fair competition in the
contact lens market, and that it will ultimately result in lower prices and better
service for consumers. Consumers should be able to obtain their contact lens pre-
scription from their eye doctor, so that they may shop around and buy contact lenses
from the vendor of their choice in a marketplace that is allowed to be competitive.
According to the American Optometric Association, thirty-two states have passed
such laws.2

Two surveys conducted by Consumers Union’s Southwest Regional Office in 1995
and 1997 indicated that in the majority of situations, consumers were unable to ob-
tain their contact lens prescription from their eye doctor and that as a result, they
were prohibited from purchasing contact lenses from lower-priced vendors. In 1997,
the Texas Legislature passed the Contact Lens Prescription Act, to which H.R. 2221
is comparable.

An October 2000 follow-up survey and subsequent survey analysis in January
2001 show that consumers have benefited from the Texas Contact Lens Prescription
Act. Eye doctors have accepted that they must release a prescription to a patient 3,
consumers have acquired the power to shop around for lower-priced contact lens,
and they have greater choice. In addition, eye doctors have responded to this more
competitive marketplace by lowering prices and providing other services to patients.

The results of Consumers Union’s survey in 2000 also demonstrated the possible
cost savings for consumers because prices can vary dramatically. The cost of an eye
exam ranged from $55 to $180. Prices for replacement boxes of contact lenses
ranged from $18 to $42 for the same brand and type. Since buying lenses from the
eye doctor may cost more, consumers benefit from immediate access to their pre-
scriptions.

Although the follow-up survey also showed that some doctors were refusing to
give patients their contact lens prescriptions by exploiting loopholes in the Texas
law, the overall result of the law was that most eye doctors comply with the law
by giving patients their contact lens prescription, and that consumers are reaping
the benefits in the form of lower prices for contact lenses.

CONSUMERS UNION’S WORK IN TEXAS

In 1995, Consumers Union conducted a survey of optometrists and ophthalmol-
ogists (‘‘eye doctors’’) in nine Texas cities 4 to determine whether consumers could
get their prescription from their eye doctor and use it to purchase lenses from the
dispenser of their choice. At that time, Consumers Union found that most eye doc-
tors would not release the prescription to the patient, forcing consumers to purchase
their lenses from the eye doctor who provided the exam. Consumes Union also de-
termined from their 1995 survey that the price of such lenses varied considerably,
and the practice of withholding the prescription limited the consumer’s ability to
shop for the best price.

In 1997, just before the introduction of the Contact Lens Prescription Act in the
Texas State Legislature, Consumers Union again surveyed optometrists in the same
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5 Consumers Union staff inquired as to whether or not each office would fill a contact prescrip-
tion that was over six months old without first examining the patient’s eyes; they asked how
much a contact lens eye exam would cost the consumer if he or she wanted to be sure that their
prescription had not changed; they asked if the optometrist would give us our contact lens pre-
scription; and they requested prices of replacement lenses. To be consistent, the questions fo-
cused solely on clear daily wear soft contact lenses.

6 In 1997, the replacement costs ranged from $40 to $140 a pair. Consumers Union does not
have updated dollar figures for this survey result.

7 Texas Occupations Code, Chapter 353, Contact Lens Prescription Act, Article 353.156(b).
8 While the complaint information was largely anecdotal, the files revealed interesting details

about the process some consumers had to go through to get their contact lens prescriptions.

nine Texas cities. Like the prior survey, this one was designed to recreate the actual
experience of a consumer shopping for the best buy in contact lens care. From area
phone books in nine cities, Consumers Union compiled a list of optometrists and eye
care discount centers and made 71 contacts.5

Of the 71 inquiries to Texas Optometrists, only 24 responded that they would re-
lease a contact lens prescription to a patient. Forty-six practitioners, or 65 percent,
refused to release the prescription to a patient. In addition to holding the prescrip-
tion, some eye doctors also resisted competition by creating package deals that tied
the consumer to them in the future. A typical package deal included the eye exam,
a set of lenses, a follow-up visit, and a cleaning kit.

In addition, consumers were often unaware that their eye doctor would not re-
lease the contact lens prescription until after they purchased a package deal. They
were therefore forced into returning to that eye doctor for their replacement contacts
unless they wanted to pay for another exam.

Finally, the 1997 survey found that when a patient returned to the optometrist
for replacement lenses, replacement costs varied widely.6 A package deal that ini-
tially appeared to be a bargain may actually have cost consumers more in the long
run. A patient could probably save money by paying for the eye exam only and hav-
ing the prescription filled elsewhere.

THE TEXAS CONTACT LENS PRESCRIPTION LAW AND H.R. 2221

In 1997, the Texas Legislature passed the Contact Lens Prescription Act. This act
requires eye doctors to give a patient their contact lens prescription upon request,
at the time that the eye doctor ‘‘determines the parameters of the prescription.’’ 7

The Texas law states that prescriptions expire after one year. Under the Texas law
and the opinion of the state Optometry Board, eye doctors were also only required
to give out a prescription once, so consumers who lost their prescriptions were left
with no alternative but to purchase lenses from the prescribing doctor.

H.R. 2221 is comparable to the Texas law in that it requires eye doctors to release
prescriptions for contact lenses to consumers. The Texas law requires the patient
to request the prescription, while H.R. 2221 improves on this provision by requiring
the eye doctor to give the prescription to all patients.

H.R. 2221 is also similar to the Texas law in that it requires prescriptions to be
for at least one year unless medically indicated to expire in a shorter time period.
This ensures that eye doctors do not place arbitrary expiration dates on the pre-
scription to force the patient to return to the office for replacement lenses.

Another issue that arises when comparing the Texas law and H.R. 2221 is that
of active versus passive verification by an eye doctor to a third party of a consumer’s
prescription. The Texas law was silent on the issue of verification, and H.R. 2221
requires the Federal Trade Commission to study this issue.

Consumers Union believes that as long as a vendor has a reason to believe that
the prescription is still valid, i.e., as long as there is evidence of some kind (such
as a fax of the prescription), then passive filling should be appropriate. A reasonable
period of time for verification might be two days, but this is a debate best worked
out between the eye doctors and vendors. Our goal is to ensure that consumers with
a valid prescription can get it filled by whomever they choose, and to ensure that
the system accommodates that choice.

THE TEXAS LAW IN PRACTICE

In order to determine if eye doctors were complying with the new Texas statute,
in October 2000 Consumers Union conducted a follow-up to its two prior surveys.
Consumers Union reviewed 44 complaints with the Texas Optometry Board 8, and
surveyed optometrists in the same nine cities as in the prior surveys.

A January 2001 analysis of the October 2000 follow-up survey shows that con-
sumers have benefited from the Texas Contact Lens Prescription Act. Eye doctors

VerDate 11-MAY-2000 09:03 Oct 20, 2003 Jkt 000000 PO 00000 Frm 00201 Fmt 6633 Sfmt 6621 89468.TXT HCOM1 PsN: HCOM1



198

9 The Texas Contact Lens Prescription Act states that an eye doctor must provide the prescrip-
tion at the time he or she ‘‘determines the parameters of the prescription.’’ (Texas Occupations
Code, Chapter 353, Contact Lens Prescription Act, Article 353.156(b)). H.R. 2221 states that an
eye doctor must release the prescription ‘‘upon completion of a contact lens fitting.’’ (H.R. 2221
Section 2(a)).

10 Contact Lens Clinic at the University of Washington, http://www.depts.washington.edu/
ophthweb/contacts.html. Downloaded September 7, 2003.

11 If a consumer were given replacement lenses that had a broken seal, we would advise them
to return the lenses for a different box, unless the patient has watched the optometrist remove
them from the box. In reality, the eye doctor is not handing over the box of replacements; his
employees are doing so.

have accepted that they must release a prescription to a patient 9, consumers have
acquired the power to shop around for lower-priced contact lens, and they have
greater choice. In addition, eye doctors have responded to this more competitive
marketplace by lowering prices and providing other services to patients, such as
conveniently mailing lenses directly to them (and as is done by third-party contact
lens vendors) and selling lenses in 6-month bundles.

However, the survey also revealed certain areas of the Texas law that, when put
into practice, show ways that the Texas law can be improved upon. For example,
while eye doctors surveyed said they would now release prescriptions to patients,
most required follow-up visits before releasing the prescription, even for long-time
contact lens wearers with no medical problems. Fifty-seven percent of optometrists
would not release a prescription unless patients came back for a follow-up visit,
even if the patient had previously worn the same contact lenses.

The review of the complaints filed with the Texas Optometry Board provided an-
ecdotal evidence of a number of other barriers to competition in the contact lens
market. About one third of contact lens complaints to the Board reviewed by Con-
sumers Union involved follow-up cases where doctors refused to release prescrip-
tions because patients did not come back for a follow up exam.

Under H.R. 2221, an eye doctor conditioning the release of a patient’s prescription
on a paid follow-up visit would be violating Section 2(b)(2) of the legislation. But
even if the eye doctor were conditioning release of the prescription on a free follow-
up visit, he or she would at the very least be violating the spirit of the legislation.
While Texas legislation in 2001 failed to correct this problem, the Board of Optom-
etry issued a rule later that year requiring that follow-up exams must be medically
indicated and must occur within 30 days of the original fitting exam.

What is more, many patients who have worn contact lenses before do not need
to return for a follow-up visit to finalize their prescription, and eye doctors have a
clear financial interest in bringing consumers back into their store. A long-time con-
tact lens wearer, and particularly a typical wearer of two-week disposable soft con-
tact who likes his or her lenses, can probably be examined and ‘‘fitted’’ at a single
visit for replacement lenses, according to the Contact Lens Clinic at the University
of Washington.10

The 2000 Consumers Union survey also found evidence of eye doctors charging
customers for a ‘‘service agreement’’ covering follow-up visits that tied the patient
to that practitioner’s office. Some eye doctors also refused to release the prescription
if the patient’s insurance company was late paying a claim. We see no reason why
the consumer should be prevented from shopping around for the lowest price for
contact lenses because of a dispute between the insurance company and the pro-
vider.

QUALITY OF CARE AND LIABILITY CONCERNS

The majority of optometrists surveyed by Consumers Union in 1997 cited two par-
ticular reasons for refusing to release prescriptions directly to all patients: to control
the quality of care and to protect themselves from liability. Regarding the first con-
cern, to ensure that a patient continues to receive quality eye care, most of those
surveyed said that a contact lens is a ‘‘medical device’’ and therefore requires a pro-
fessional’s care. They say it is in the patient’s own best interest that they do not
release the prescription.

However, patients must still rely on an eye doctor for exams to renew their pre-
scriptions, check their vision, and to respond to any problems they are experiencing.
And, because contacts are worn directly on the eye, any discomfort will lead most
patients back to their eye doctor for help.

In the case of replacement lenses, the primary protection of product quality rests
with the manufacturer, since most eye doctors sell replacement lenses in pre-pack-
aged containers, as do other dispensers.11 Furthermore, regardless of the source, pa-
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tients who get these pre-packaged lenses can and should always check the expira-
tion date on the package.

Regarding liability, many of the offices contacted in Consumers Union’s 1997 sur-
vey said that the practitioner would not release the contact lens prescription to the
patient for dispensing elsewhere because the prescribing eye doctor would still be
held liable if the prescription were filled incorrectly by a different vendor. However,
assuming that an eye doctor provides a reasonable level of care, it seems that doc-
tors would have little to worry about in terms of liability, especially for the actions
of another (e.g., either the third-party vendor or the lens manufacturer) that result
from the legal release of a prescription to the patient.

CONCLUSION

Contact lenses are a fact of daily life for millions of consumers. The increasing
popularity of daily-wear, 2-week, and 30-day disposable lenses means that the num-
ber of consumers seeking the most affordable contact lenses will only grow. Con-
sumers Union supports H.R. 2221 because it will give consumers the means to shop
around to find contact lenses at the best price.

Concerns over the liability of eye doctors are perhaps misplaced, because the
lenses that consumers receive from a doctor’s office are in most cases shrink-
wrapped and packaged in the same manner as those consumers would receiver from
another vendor. The doctor-patient relationship is one based on care and trust, and
doctors should not force a consumer to continue seeing them by holding the con-
sumer’s lens prescription hostage. Our experience with the Contact Lens Prescrip-
tion Act in Texas indicates that the ‘‘Fairness to Contact Lens Consumers Act’’ will
most likely result in lower prices and better service for consumers, and Consumers
Union urges its passage.

EXECUTIVE SUMMARY

In order to determine if Texas eye doctors are releasing contact lens prescriptions
in compliance with the Contact Lens Prescription Act, Consumers Union recently
conducted a survey in nine cities: Austin, Corpus Christi, Dallas, El Paso, Houston,
Laredo, Midland/Odessa, San Antonio, and Tyler.

The survey showed that eye doctors are generally releasing prescriptions; how-
ever, many are requiring patients to attend follow-up visits and/or buy a first supply
of lenses from them. These practices, and others currently allowed under the stat-
ute, ensure that consumers face an uphill battle if they want to shop around for
the best deal in contact lenses.
• Most eye doctors now release prescriptions, although eye doctors have cre-

ated a number of frustrating (but currently legal) barriers to the reasonable and
fair use of the prescription:
1. 57% of optometrists would not release a prescription unless patients

came back for a follow-up visit, even if the patient had previously worn
the same contact lenses. About a third of contact lens complaints to the Texas
Optometry Board reviewed by Consumers Union involved follow-up cases
where doctors refused to release prescriptions because patients did not come
back for a follow-up exam.

2. The prohibition against faxed prescriptions prevents ready transfer to
internet or 1-800 type distributors;

3. Some eye doctors write prescriptions for the minimum period allowed under
the law (one year) regardless of the individual’s history with the lenses, and
refuse prescription release if the customer has already purchased one year’s
worth of lenses;

4. Some eye doctors charge customers for a ‘‘service agreement’’ covering
follow-up visits that ties the patient to that practitioner’s office;

5. Eye doctors are only required to give out a prescription once, according
to the Optometry Board, leaving consumers who lose their prescriptions with
no alternative but to purchase lenses from the prescribing eye doctor; and

6. Eye doctors may refuse to release the prescription if insurance compa-
nies are late paying a claim.

• Our survey found only two eye doctors who would not release a prescription at
all. Four additional optometrists would not release prescriptions unless patients
first bought an initial (three or six month) supply of contact lenses from them.
Both of these practices are in direct violation of the Texas Contact Lens Pre-
scription Act.

• Shopping for lenses and services saves money. The cost of an eye exam ranged
from $55 to $180. Prices for replacement boxes of contact lenses ranged from
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1 Occupations Code, Chapter 353, Contact Lens Prescription Act, Article 353.156(b).
2 Texas Administrative Code, Title 22, Part 14, Chapter 279, Rule 279.7(b)(1). Also ibid.
3 Occupations Code, Chapter 353, Contact Lens Prescription Act, Article 353.153 and

353.157(B)(5).
4 Occupations Code, Chapter 353, Contact Lens Prescription Act, Article 353.103(d) and

353.152(6).
5 Occupations Code, Chapter 353, Contact Lens Prescription Act, Article 353.155(b) and Op-

tometry Board interpretations as expressed to consumers in responses to complaints, TOB com-
plaint # 00065, March 1, 2000, and TOB complaint #00009, October 5, 1999.

6 Occupations Code, Chapter 353, Contact Lens Prescription Act, Article 353.101 and
353.152(5).

7 Texas Optometry Board complaint, TOB#00047, December 2, 1999, letter to complainant, 1/
3/2000.

8 Occupations Code, Chapter 353, Contact Lens Prescription Act, Article 353.156(c).
9 Occupations Code, Chapter 353, Contact Lens Prescription Act, Article 353.157.

$18 to $42 for the same brand and type. Since buying lenses from the eye doctor
may cost more, consumers benefit from immediate access to their prescriptions.
When a person chooses an eye doctor, cost should not be the only factor, of
course. Finding a doctor you can trust to provide quality care at a fair price may
take time and research, but it pays off in the long run.

INTRODUCTION: THE CONTACT LENS PRESCRIPTION ACT

In March 1997, the Southwest Regional Office of Consumers Union released a sur-
vey of optometrists and ophthalmologists (‘‘eye doctors’’) from nine Texas cities to
see if consumers could obtain their contact lens prescriptions from their eye doctor
and use them to buy lenses from the dispenser of their choice. At that time, Con-
sumers Union found that most eye doctors would not release a contact lens prescrip-
tion directly to patients. We also found that since the cost of contacts varied widely,
eye doctors’ refusals to release prescriptions limited a consumer’s ability to find the
best price.

In June 1997, the 75th Texas Legislature passed House Bill 196, ‘‘The Contact
Lens Prescription Act’’ (recodified in 1999 as Chapter 353 of the Occupations Code).
This Act made the release of contact lens prescriptions mandatory, but it also con-
tained a number of loopholes that enabled eye doctors to manipulate the law to pro-
tect their contact lens sales.

If a patient requests a contact lens prescription during the initial or annual exam,
the eye doctor must provide the prescription at the time he or she ‘‘determines the
parameters of the prescription.’’ 1 The legislation gave eye doctors the flexibility to
determine a contact lens wearer’s needs based on the ocular health of individual pa-
tients. For example, a new user might need to try new lenses for a week and return
for a follow-up visit to be sure the new lenses worked properly. An existing wearer
making no changes in the lens type might need only an exam and verification that
the current lenses are comfortable.

Some eye doctors, with the blessing of the Texas Optometry Board, have instead
used the flexibility granted by statute to create procedures that apply to every pa-
tient-in particular the follow-up visit requirement. Eye doctors who require a second
visit can refuse to provide the contact lens prescription to those who did not return
for the follow-up.2

Under the statute, the patient can request the prescription at any time while it
is valid (prescriptions cannot be written for less than a year) 3 but if the prescription
has already been filled by the eye doctor, the eye doctor can refuse to provide it.4
Although the statute specifically requires eye doctors to extend the prescription time
upon request of a patient, it does not specify that this extension applies to patients
who have already purchased a full one year supply of lenses.5 Because the prescrip-
tion specifies the number of lenses, people losing or tearing a lens cannot replace
it without another exam.

A ‘‘valid’’ prescription must be an original and picked up in person or mailed. A
faxed prescription is not ‘‘valid.’’ 6 Further the eye doctor is only required to provide
the prescription once, according to Optometry Board interpretation.7 The statute ac-
tually says that an eye doctor must provide the prescription ‘‘at any time during
which the prescription is valid,’’ and does not limit the number of times eye doctors
must give out an original prescription.8

Eye doctors can refuse to release prescriptions for medical reasons, if financial ob-
ligations have not been met (including pending insurance claims), or if the request
is made after the first anniversary of the patient’s last eye exam. If the doctor re-
fuses to release the prescription he or she must tell the patient the reason and docu-
ment it in the patient’s record.9
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10 Occupations Code, Chapter 353, Contact Lens Prescription Act, Article 353.158.
11 Contact Lens Council, Landover, Md., www.contactlenscouncil.org, download 11/1/00, based

on 1999 data.

Eye doctors cannot charge a fee in addition to the examination and fitting fees
as a condition for releasing the prescription. Eye doctors cannot make the release
of a contact lens prescription conditional on a patient’s agreement to buy contact
lenses from the eye doctor.10 However, Optometry Board action on consumer com-
plaints indicates that eye doctors may be able to refuse patient requests for their
prescriptions if patients do not agree to attend (and sometimes pay for) ongoing fol-
low-up care. Eye practitioners who place unnecessary burdens on their customers
in the name of ‘‘ocular health’’ violate the spirit, if not the letter, of the Contact
Lens Prescription Act.

SURVEY 2000

In order to determine if eye doctors are complying with the new statute, Con-
sumers Union conducted a new survey in October 2000 and reviewed 44 complaints
filed with the Optometry Board related to contact lenses. While the complaint infor-
mation is largely anecdotal, the files reveal interesting details about the process
some people have to go through to get their contact lens prescription.

Consumers Union again surveyed optometrists in the same nine cities: Austin,
Corpus Christi, Dallas, El Paso, Houston, Laredo, Midland/Odessa, San Antonio and
Tyler. This survey found that while eye doctors now say they will release prescrip-
tions to patients, most require a follow-up visit before releasing the prescription,
even for long time contact lens wearers with no medical problems. In addition, com-
plaints filed with the Optometry Board provide anecdotal evidence of a number of
other barriers to competition in the contact lens market.

FINDINGS

• Two of 83 optometrists surveyed would not release a prescription at all, while four
more would not release it unless patients first agreed to buy an initial supply
of contact lenses from them. These are clear violations of the Contact Lens Pre-
scription Act.

• 57% of optometrists surveyed would not release a prescription unless patients
came back for a follow-up visit, even if the patient had previously worn the
same type of contact lenses. About a third of the contact lens complaints to the
Texas Optometry Board reviewed by Consumers Union involved follow-up cases
where doctors refused to release the prescription because patients did not come
back for their follow-up exam.

• Shopping for lenses and services saves money. The cost of an eye exam ranged
from $55-$180. Prices for replacement contact lenses ranged from $18 to $42 for
the same brand and type. Since buying lenses from the eye doctor may cost
more, consumers benefit from immediate access to their prescriptions.

SURVEY METHOD

We conducted the survey in October 2000 by telephone in nine Texas cities: Aus-
tin, Corpus Christi, Dallas, El Paso, Laredo, Midland/Odessa, San Antonio, and
Tyler. We compiled a list of 83 optometrists and eye care discount centers from area
telephone books. Posing as long-time contact lens wearers, we asked questions de-
signed to find the best buy in contact lens care. We asked what a contact lens exam
and replacement lenses would cost. We also asked if our prescription could be re-
leased and if the procedure regarding initial exams and follow-ups could be ex-
plained to us.

To obtain consistent data, our questions focused solely on frequent replacement
soft lenses because they are the most commonly used contacts (see page 7 for a de-
scription of common types of contact lenses). Of the 34 million contact lens wearers
in the United States, 85% wear soft contact lenses.11

PRESCRIPTION RELEASE

Of the 83 respondents, most said they would release the contact lens prescription.
Only two indicated that they would not. This is a significant improvement since the
passage of the new statute.

But we found four additional offices that will not release contact lens prescrip-
tions unless the patient buys the first supply (generally two boxes for use over three
months) of lenses from them. By refusing to release contact lens prescriptions with-
out strings attached, these eye doctors are not complying with the law. The Texas
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12 Occupations Code, Chapter 353, Contact Lens Prescription Act, Article 353.156 and
353.158(2).

13 Many of the optometrists surveyed had two different prices: a price for exams and a pack-
age price. Packages include the exam, a set of lenses, a follow-up visit, and a cleaning kit.

14 https://order.1800contacts.com/, http://www.lensexp.com
15 Texas Optometry Board complaint, TOB#00047, December 2, 1999.
16 Interview with Joe Zeidner and Jonathan Coon, 1800-contacts, December 11, 2000, and eye

doctor written responses to Request for Release of Contact Lens Prescription.

Contact Lens Prescription Act forbids eye doctors from refusing to release contact
lens prescriptions or conditioning the release of a contact lens prescription on the
patient’s agreement to buy contact lenses or other ophthalmic goods.12

For consumers shopping for contacts and exam services, the terms that eye care
offices use to describe what is required can be misleading. In our survey, many eye
care offices said we would need to buy a ‘‘first set of lenses,’’ or ‘‘first lenses,’’ or
a ‘‘first supply’’ or ‘‘pair of lenses’’ from them. In some cases this meant only a ‘‘trial
pair’’ or two contact lenses (one for each eye). State law allows a charge for the
lenses consumers take away in their eyes. To check the accuracy of our under-
standing, we made a second round of phone calls to all the doctors who required
the purchase of lenses and determined that in four cases these general terms actu-
ally meant that the consumer must purchase boxes of lenses (a three or six month
supply)—a clear violation of the statute.

Increasing shoppers’ confusion, most eye care offices we called initially quoted us
a package price that included the cost of a three month, a six month, or even a year
supply of lenses. In most cases we had to specifically ask the office to give us only
the cost of the exam and fitting (and any follow-up charge where mandatory), and
then ask for the cost of lenses so we could compare these costs to other lens dis-
pensers.

Despite the confusion, shopping still makes sense. Consumers who call for the
best price can save $40 on each three month supply of lenses (two boxes), and as
much as $90 on the cost of an exam. Exam costs ranged from $55 to $180.13 While
Tyler had a $30 difference in the highest and lowest cost of their exams, Austin had
an $89 difference. When a person chooses an eye doctor, cost should not be the only
factor, of course. Finding a doctor you can trust to provide quality care at a fair
price may take time and research, but it pays off in the long run.

A consumer who can take a prescription anywhere to be filled may save signifi-
cantly. When we shopped for a box of Acuvue soft lenses (each box has six lenses,
or a three month supply) we found prices ranged from $18 to $42 per box, although
prices within some cities tended to be closer. On average, optometrists in most cities
charged $20 to $25 a box, although in Houston and El Paso the difference in the
highest and lowest costs for boxes of Acuvue soft lenses was actually $20-with some
offices charging twice as much as others.

Some optometrists quoted their prices in terms of six months or a year supply.
In some cases-but not all-consumers can save money by buying in bulk. It can also
pay to buy online. For example, on the day we checked, 1-800Contacts charged
$19.95 per box of Acuvues, and the shipping was free for online orders. Lens Ex-
press also charges $19.95 per box of Acuvues; however, the price does not include
a $5.95 shipping charge.14

Consumers in Texas face barriers to shopping on line or at discount centers. Ac-
cording to the Optometry Board, eye doctors are only required to give an original
prescription to a patient once.15 And faxes or photocopies of the original cannot be
filled. Therefore consumers who lose their original prescription must purchase their
lenses from the examining eye doctor thereafter.

And consumers who buy online may be told by their eye doctor that they must
come in person, pick up an original prescription and mail it to the online service.16

If consumers want to choose a different online service with a better deal a few
months later, the eye doctor can refuse to provide a second original prescription. Fi-
nally, each prescription is written for a specific number of lenses. If a consumer
tears a lens or loses a box, then the prescription can ‘‘run out’’ long before the year
is up, and the eye doctor can require a new exam before writing it out again.

THE FOLLOW-UP VISIT

In our survey we found that 57% of eye doctors require follow-up exams before
releasing a prescription, but 43% do not. The Texas Contact Lens Prescription Act
does not require patients to return for a follow-up visit in order to take away their
prescription. However, Board Rule 279.7 (issued by the Optometry Board before pas-
sage of the Act and still in place) requires every patient to have at least one follow-
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17 Texas Administrative Code, Board interpretation number seven, Rule 279.7
18 An FDA Survey of U.S. Contact Lens Wearers, Contact Lens Spectrum, July 1997. Available

on the FDA web site at www.fda.gov.
19 Texas Optometry Board complaints, TOB #s: 99098, 00008, 99058, 98137, 99051, 99116,

00100, 99080, 00113, 99059, Vicki Amos 1999, Michael Morrow 1999, Deborah Young 1998,
Maggie Saucedo 1999, Patricia Novoa 1999.

20 Texas Optometry Board complaint, TOB#99098, June 25, 1999.

up visit.17 Almost half of the eye doctors surveyed are in violation of this rule, since
they allow patients with no medical problems to take away their prescriptions after
a single visit. These doctors are in compliance with the spirit of the statute, how-
ever.

The requirement that lens wearers return for a follow-up visit in order to get their
prescription filled elsewhere creates an unnecessary barrier to competition and is
clearly not aimed at the specific medical needs of individual patients. According to
a recent FDA survey of eye care practitioners, the majority recommend annual visits
for contact lens wearers.18

Among wearers who actually complained to the Optometry Board about their
problems getting a prescription released, the follow-up visit restriction was one of
the most commonly cited barriers. Consumers Union reviewed 44 contact lens com-
plaints from the Texas Optometry Board. About a third involved follow-up, where
doctors refused to release the prescription because patients did not come back for
one of the doctor’s recommended follow-up visits. Some of these were long time
wearers of contact lenses.19

Nineteen-year old Ms. B. of Longview visited Childress Vision Clinic for a contact
lens exam on November 24, 1998. She had already worn contacts for five years. Ac-
cording to the Childress Clinic, Ms. B. attended a follow-up visit on December 2 to
fit the lenses and ‘‘allow the lenses to conform to their ocular environment.’’ She sat
in the office for about an hour with the lenses in her eyes. At that time the clinic
sold her a ‘‘continuing service agreement’’ (costing $100 for a year) and told her that
she would have to return for ‘‘contact lens progress evaluations.’’ She returned again
on December 30 to pick up her lenses, and the eye doctor scheduled her for yet an-
other follow-up exam January 5. She did not show up for this visit.

In May, Ms. B called the Childress Clinic because she had ripped her lens. She
did not like the price quoted for replacements and asked for her prescription. Ac-
cording to her mother, the clinic refused and the family could not get a satisfactory
explanation. They asked their insurance carrier to intervene. ‘‘Our insurance com-
pany said Dr. Childress said he couldn’t give the prescription because her exam
wasn’t complete,’’ Ms. B’s mother wrote to the Optometry Board. Her daughter had
in fact visited the office three times in the course of a month, and had apparently
experienced no trouble with the prescription thereafter. The ‘‘service agreement’’ she
purchased required her to return for an exam every six months, in addition to the
series of initial exams.

When her mother complained to the Optometry Board, the eye doctor agreed to
a fee refund but did not agree to provide a copy of the prescription. The Board wrote
to the family that ‘‘the complaint is the type of business dispute which is not within
the Board’s jurisdiction,’’ and further noted that the eye doctor had offered her a
fee refund. The Optometry Board closed its file.20

This ‘‘service contract’’ was not a singular incident. Some eye doctors require a
patient to sign up for a long-term contract of ongoing care, and if they are not avail-
able for that ongoing care, they cannot have their prescription.

Amy Greer, a medical student in Lubbock, went to an eye doctor in her home
town of North Richland Hills for a contact lens exam and prescription in the sum-
mer of 1999. At that time, the office charged her $120 in exam fees, including a $66
fee for ‘‘professional fees which include any contact lens related visits for a year.’’
She did not purchase contact lenses, but a few weeks later she asked for her pre-
scription. At that point, the eye doctor told her that since she would not be available
for ‘‘ongoing follow-up care’’ he would refund her fee of $66 and forward her exam
records to a doctor in the Lubbock area, but he did not agree to give her the pre-
scription.

‘‘I am professionally liable for patients for which I write contact lens Rx’s,’’ he told
the Optometry Board. ‘‘We do routinely release contact lens Rx’s as long as the pa-
tient realizes that we are still the prescribing doctor and responsible for follow-up
care services. It is hardly fair to ask a doctor to be responsible for a patient for an
entire year and then not allow the doctor access to that patient to insure that all
is physiologically well as per FDA guidelines.’’

According to this doctor, patients should return for follow-up visits at least every
three months for extended wear contacts, and every six months for daily wear con-
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21 Texas Optometry Board complaint, TOB#99116, August 24, 1999 and telephone interview
with Amy Greer, December 13, 2000.

22 Contact Lens Clinic at the University of Washington, www.depts.washington.edu/ophthweb/
contacts.html. Downloaded December 13, 2000.

23 Texas Optometry Board complaint, TOB#99080, April 23, 1999.

tacts. According to the final letter from the Optometry Board to Ms. Greer, the doc-
tor is not required to release a contact lens prescription if no examination ‘‘and/or
follow-up’’ is provided to the patient. The Board recommended that she seek out an
eye doctor in Lubbock, which she ultimately did, having to pay her exam fee all over
again.21

How much care is really needed for regular contact lens consumers who are com-
fortable with their contacts?

Most medical doctors do not sell pharmaceuticals or medical devices (the Food and
Drug Administration categorizes contact lenses as a medical device). Physician in-
vestment in labs or testing facilities to which they refer patients is restricted to pre-
vent a conflict of interest. The law places physicians at an arm’s length from compa-
nies that profit on the tests, medical devices and drugs they prescribe because profit
on these items might affect their medical judgement. In particular it might lead to
overprescribing and unnecessary care. But eye care practitioners may sell the items
they prescribe and make a profit. In this case, the financial interest in bringing peo-
ple back to the office, where they will very likely purchase their lenses, may lead
some eye doctors to overstate the medical need for follow-up visits. Eye doctors who
place unnecessary burdens on all of their customers in the name of ‘‘ocular health’’
violate the intent of the Contact Lens Prescription Act, and illustrate the conflict
of interest that exists when one business both prescribes and sells a medical prod-
uct.

THE ‘‘FITTING’’

Eye doctors say follow-up visits are required to complete the ‘‘fitting,’’ for which
they typically charge a fitting fee. But what exactly is the ‘‘fitting,’’ and does it re-
quire multiple visits to the eye doctor?

In general, the eye exam measures the power of the prescription, while the fitting
measures the shape of the front surface of the eye. The eye doctor typically uses
an instrument called a keratometer to determine the proper curve and size for the
contact lens. The eye doctor may also measure the dryness of the surface of the eye,
making sure that once placed on the eye the lens fits and moves properly.

For most consumers there is no bright line between the end of the ‘‘exam’’ and
the beginning of the ‘‘fitting’’ except that they believe both are generally done when
they leave the office, especially if there are no changes in brand or type of lenses.
A long-time contact lens wearer, and particularly a typical wearer of two week dis-
posable soft contacts who likes his or her current lenses, can probably be examined
and ‘‘fitted’’ at a single visit for replacement lenses, according to the Contact Lens
Clinic at the University of Washington.22

But many eye doctors link the practice of ‘‘fitting’’ the lens with the follow-up visit
requirement. ‘‘Fitting’’ must be ‘‘complete’’ before the office will release a prescrip-
tion. When Laura A. of Austin, a contact lens wearer of several years, went with
her father for an exam, he disputed the ‘‘fitting’’ charge prior to the start of the
exam. Before even looking at Laura’s eyes or her prescription the staff informed him
that follow-up was mandatory.

‘‘He was not pleased that we charge the fitting fee since she had been wearing
contacts for several years,’’ wrote the optometrist. ‘‘We explained that even though
she had been wearing lenses, we did not have any record of that and she would need
to be treated as a new patient and return for a follow-up visit.’’ 23 For this office,
there was no distinction between ‘‘fitting’’ and the follow-up requirement. And when
Laura did not return for the follow-up visit, the office later told her father that he
could not have her prescription.

In some cases, eye doctors link the ‘‘fitting’’ directly with the purchase of a supply
of lenses. If the consumer does not purchase a supply of lenses from the eye doctor,
he or she won’t ‘‘finish’’ the ‘‘fitting’’ and therefore does not have to provide the con-
tact lens prescription to the patient. When the eye doctor is willing to sell boxes
of lenses directly without a follow-up exam, but not willing to give the consumer
a prescription to buy those same boxes somewhere else without a follow-up exam,
he or she is circumventing the law.

Vicki A. of Houston wrote to the Board in 1999 after she was denied her son’s
contact lens prescription. Her son Mat was already a disposable soft contact lens
wearer. During the initial visit the eye doctor examined the boy’s eyes, measured
them for contacts (‘‘refitting’’), and placed contacts in his eyes. While the eye doctor
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24 Texas Optometry Board complaint, [no complaint number], May 24, 1999.
25 Texas Optometry Board complaint, TOB#99003, September 18, 1998. Texas Optometry

Board complaint, TOB#99106, July 15, 1999.
26 Occupations Code, Chapter 353, Contact Lens Prescription Act, Article 353.201.
27 Texas Optometry Board complaint, TOB#00114, August 28, 2000.

was placing the lenses, a staff person explained the charges: $60 exam fee, $50 for
‘‘fitting’’ and unlimited follow-up visits, and $90 for 4 boxes of lenses (a six month
supply).

Ms. A. did not want to purchase the lenses from the eye doctor, and asked if she
could have the prescription at the end of the fitting. ‘‘I asked if I could pay for the
trial pair and the fitting charges, and just get the prescription,’’ she wrote. At this,
the staff person instructed her son to remove the trial lenses from his eyes and said
that if she didn’t order the contacts her son could not wear the trial pair home. Ac-
cording to Ms. A., she would have to purchase six months of lenses ‘‘in order to con-
tinue with the fitting’’ and come back in six months for a follow-up visit. At that
time, she could finally have the prescription if she wanted it.

When queried by the Optometry Board, the eye doctor declared that her son had
‘‘poor hygiene techniques’’ and needed six months of observation. The Optometry
Board told Ms. A. that this was ‘‘a matter between the doctor and patient’’ and not
within its jurisdiction.24 Ms. A. was not the only consumer to complain to the Board
that eye doctors require patients to purchase six months worth of lenses before fi-
nalizing the prescription and releasing it.25

Doctors cite two main reasons for requiring follow-ups and/or requiring the pa-
tient to buy the first set or supply of lenses from them: finalizing the prescription
(‘‘fitting’’) and liability.

But many patients who have worn contact lenses before do not need to return for
a follow-up visit to finalize their prescription, and eye doctors have a clear financial
interest in bringing consumers back into their store. This conflict leads consumers
to believe that there may be no medical basis for the return visit for ‘‘fitting’’ com-
pletion.

People are used to seeing a medical doctor for a problem and having their pre-
scriptions filled somewhere else. If the prescription is not satisfactory, they return
to the doctor to discuss it. Similarly, contact lens wearers who have discomfort in
their eyes will undoubtedly call or return to the eye doctor. If they do not return
and purchase contact lenses on their own, the Texas Contact Lens Prescription Act
says that eye doctors are not liable for a patient’s subsequent use of a contact lens
prescription.

According to the Act, ‘‘a physician, optometrist, or therapeutic optometrist is not
liable for any subsequent use of a contact lens prescription by a patient if the physi-
cian, optometrist, or therapeutic optometrist does not examine the patient.’’ 26

INSURANCE

Under the Contact Lens Prescription Act, an eye doctor may refuse to provide a
prescription if the consumer has not paid for the examination and fitting. Con-
sumers who pay in cash generally pay on the way out and do not owe the eye doctor
money. However, consumers who have vision coverage through their health insur-
ance may only pay a copayment or a portion of the charge. If the insurance does
not pay immediately, or if the eye doctor does not file the claim properly, consumers
are told that they cannot have their prescription.

Tangela J. of Dallas went to an eye doctor for a contact lens exam and fitting.
She paid $79 for the exam and contacts, and her insurance company would pay the
office an additional $20. When she returned to the office to pick up her lenses, she
asked for her prescription. The eye doctor told her that the insurance company had
not yet paid the $20 so he did not have to release the prescription. When she called
her insurance company, they said she had paid the correct amount and he should
give her the prescription. She returned to the office again, and this time got her
prescription-but only after the eye doctor confirmed by phone that the insurance
check was in the mail.27

Insurance companies who cover eye care sometimes prohibit eye doctors from
withholding prescriptions over disputed claims, and include this in the contract be-
tween the doctor and the company. Even this is not foolproof.

In the spring and summer of 1998, the five members of the H. family all went
to an Austin eye doctor for exams and to renew their contact lens prescriptions. In
September, the family was transferred to Idaho. Mr. H. contacted the eye doctor to
collect their prescriptions and was told that ‘‘because my insurance carrier had not
completely paid on the claims submitted to them for the services rendered’’ the office
would not release the prescriptions. According to the insurance company, most of
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28 Texas Optometry Board complaint, TOB#99057, February 16, 1999.

the claims had been paid and the only pending claim had been filed improperly and
returned to the eye doctor for refiling. The insurance company also informed Mr.
H. that its contract with the eye doctor prohibited him from withholding prescrip-
tions over disputed claims.

The family had to move without their prescriptions, and get another eye exam in
Idaho. According to the eye doctor, the delay was the insurance company’s fault. The
eye doctor did not deny holding the prescription while he waited for payment, but
he ultimately agreed to reimburse the family for their repeat exam.28

No medical doctor outside the eye care arena would consider holding a prescrip-
tion hostage to ensure payment of outstanding insurance claims. Eye doctors have
been granted a special right to do this, regardless of the patient’s needs. Insurance
companies who prohibit eye doctors from withholding prescriptions recognize that
this not good medicine, but it will continue as long as it is specifically allowed by
law.

RECOMMENDATIONS

In order to ensure greater consumer choice when buying contacts, we recommend
that the Texas Optometry Board:
• adequately enforce existing requirements that prohibit optometrists from attach-

ing across the board conditions to the release of contact lens prescriptions. Op-
tometrists who require customers to buy a first supply of lenses from them be-
fore they will release the prescriptions are violating the Texas Contact Lens
Prescription Act.

• change its follow-up visit rule to correspond to current law. This rule as currently
written-and the practice of requiring all patients to return for follow-up exams
generally-is not consistent with the intent of the law. It protects an eye doctor’s
contact lens sales by tying access to lenses to the re-examination process while
barring consumers who prefer to shop online, at discount centers or elsewhere.
Rather than focusing on the health of the patient, this rule creates a blanket
policy for all customers even if they have been wearing contact lenses without
trouble for years.

To encourage competition and ensure access to contact lens prescriptions, the
Texas Legislature should amend the Contact Lens Prescription Act to:
• prohibit eye doctors from filling a prescription that they have refused to release,

unless the refusal is based on the patient’s ocular health as allowed under Sec-
tion 353.157(b)(2);

• prohibit eye doctors from refusing to release a prescription based on a bill or por-
tion of a bill that remains unpaid due to a pending or disputed insurance claim;

• specify that consumers may collect an original contact lens prescription more than
once while it is valid;

• allow dispensers to fill faxed prescriptions with a telephone confirmation, enabling
consumers to effectively access 800 line and Internet discount firms;

• apply the mandatory extension of a prescription to both the length of time the
prescription is valid and to the number of contacts a person may buy on that
prescription. This will ensure that a consumer who loses or damages a lens or
box of lenses can purchase new lenses without having to pay for another exam.

CONCLUSION

The Texas Contact Lens Prescription Act was intended to give consumers the
right to take possession of their contact lens prescriptions in order to purchase con-
tacts from the dispenser of their choice in a competitive marketplace. It has par-
tially succeeded, but since its enactment some eye doctors have found new ways to
protect their contact lens sales.

By requiring follow-up exams and/or the purchase of a first set or supply of lenses,
eye doctors are limiting consumer choice. They are instead attaching conditions to
the release of prescriptions, which makes it harder for the patient to buy lenses
from other vendors. In contrast, this is not the case in the rest of the medical field,
where doctors examine patients and release prescriptions to be filled by any dis-
penser.

Consumers should have the choice to buy their contact lenses from other vendors
and not be forced to buy boxes of lenses from the doctor who examined them. Con-
sumers who have worn contacts for a while without health complications should also
have the choice to see the doctor for the initial exam and then receive their prescrip-
tions instead of having to return for a follow-up exam. If there is discomfort because
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of the lenses, these patients are likely to return to the eye doctor just as they would
with any other doctor who wrote a prescription.

Mr. STEARNS. Ms. Venable, welcome.

STATEMENT OF PEGGY VENABLE

Ms. VENABLE. Thank you, Mr. Chairman, members. Thank you
for inviting me. I am Peggy Venable. I’m State director of Texas
Citizens for a Sound Economy, and I represent 25,000 Texas con-
sumers. We are also the State affiliate of National CSE, which has
a membership of over 270,000. We support free market public poli-
cies and educate citizens on those.

We applaud H.R. 2221 and its sponsors for introducing real com-
petition and consumer choice into the contact lens market and
working to eliminate the hurdles currently impeding the con-
sumer’s ability to purchase from the retailer of their choice.

This is an important issue to consumers. I have worked with our
members and other Texas consumers, and I am familiar with the
regulatory hurdles which currently limit consumer choices in
Texas. First, the contact lens consumers are often unaware that
they have the opportunity to shop for contact lens. Of those who
do know they can take their prescriptions to a retailer, many are
frustrated by a system which allows the prescriber essentially to
veto their purchasing decision by virtue of the positive verification
system.

Positive verification requires the prescribing eye care profes-
sional to respond to a retailer’s request and to verify that the pre-
scription is valid and current. Unfortunately, delays and outright
failure to respond to the verification process eliminate those con-
sumers’ choices. That’s what I would like to address today: the
challenges that positive verification place on the consumers’ ability
to shop.

During the last regular legislative session in Texas, which ended
late May, CSE supported legislation which would have established
a passive verification process similar to California law. It allowed
time for a prescriber to respond. And if they didn’t respond, the re-
tailer would be able to assume the prescription was valid since it
was not challenged by the prescriber and filled that prescription.

Unfortunately, that legislation did not pass. And currently Texas
process doe not serve the consumer well. The Texas Board of Op-
tometry acknowledged 2,500 complaints from consumers who were
unable to get their prescription filled. I should note that of those,
their representative in testimony before the State legislature said
only two of those were valid. We found this assumption and this
proclaimant to be outrageous and irresponsible and a dismissal of
those consumer complaints.

Prior to that April hearing in Texas, we contacted around 100 of
the consumers who had filed formal complaints. Of those I talked
to personally, none said their complaints had been addressed. A
few said they had been contacted by mail from the Texas Board of
Optometry just days prior to the hearing with a letter asking for
more information.

These consumers are frustrated. Some are angry. And they felt
they had nowhere to turn for help. Of those that had received a let-
ter from the TBO, there were three that I talked to. They said they
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felt the TBO was placing yet another hurdle in front of them, rath-
er than providing them with answers and relief.

Now, it’s not my objective to impugn the optometrists, their asso-
ciation, or the board. However, there exists a practice of failing to
verify the prescription, and consumers have no recourse. The lack
of competition appears to reveal a potential conflict of interest on
the part of the prescribing eye care professional.

It is our objective to find a remedy that allows consumers access
to their prescriptions and promotes consumer choice. H.R. 2221 ad-
dresses that concern by requiring the eye care professional to pro-
vide, to physically turn over to the, patient a copy of their prescrip-
tion. This addresses one problem. But when the consumer decides
to purchase online or over the phone, then the eye care professional
must be asked to verify that prescription. And passive verification
seems to be the only way to address this problem.

In summary, H.R. 2221 would provide relief to consumers and
clarify the role of the optometrist as health care provider while
making their role as potential retailer distinct and separate and
subject to competition. They must be taken out of the position of
being able to deny consumers a choice when purchasing contact
lenses.

Medical doctors don’t fill their own prescriptions. When I take or
call my prescription to my pharmacy or an online retailer, my doc-
tor responds within hours if there are questions about that pre-
scription. This legislation opens the door to providing consumers
that kind of relief.

And I thank you for the opportunity to appear here today and
share with you our experience in Texas.

[The prepared statement of Peggy Venable follows:]

PREPARED STATEMENT OF PEGGY VENABLE, DIRECTOR, TEXAS CITIZENS FOR A SOUND
ECONOMY

Mr. Chairman, Members of the Committee, Ladies and Gentlemen. I am Peggy
Venable, state director of Texas Citizens for a Sound Economy and represent the
25,000 members of Texas CSE. We are the state affiliate of the national organiza-
tion, which has a membership of over 270,000 citizens. Citizens for a Sound Econo-
my’s mission is to educate citizens on, and to promote the adoption of, free-market
policies, which we believe benefits consumers and citizens generally.

We applaud H.R. 2221, the ‘‘Fairness to Contact Lens Consumers Act,’’ and its
sponsors for introducing real competition and consumer choice into the contact lens
market and working to eliminate the hurdles currently impeding the consumer’s
ability to realize the benefit of an open market in the purchase of their contact
lenses.

This is an important issue to consumers. I have worked with our members and
other Texas consumers and am familiar with the regulatory hurdles which, though
originally well intentioned, currently limit consumer choices in Texas. Consumers
care about this issue, and though some may not choose to purchase their contacts
elsewhere, they want and deserve the opportunity to do so. Some will continue to
purchase from their eye care professional, others will opt to shop for their contacts.
The consumers I’ve spoken with cite either price or convenience, or both, as consid-
erations in their purchasing decision.

However, currently the contact lens consumer is often either unaware that they
have the opportunity to shop for contact lenses or they are hampered in doing so
due to the verification process requirements. Of those who do know they can take
their prescriptions to a retailer, many are frustrated by barriers inherent in the
positive verification process which is used in Texas.

Before a consumer can purchase contact lenses in Texas, the positive verification
system requires the prescribing eye care professional to respond to a retailer’s re-
quest to verify that a prescription is valid and current. Unfortunately, delays and
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failure to respond to the verification process thwart the ability of many to purchase
contact lenses from competitive providers.

We would like to pass legislation in Texas to replace positive verification with
passive verification similar to California’s, which would provide the relief consumers
need and deserve. That is what I would like to address today—the challenges posi-
tive verification places on the consumer’s ability to shop.

During the last regular legislative session in Texas, which ended late May, CSE
supported legislation which would have established a passive verification process.
The proposal—similar to California laws—allowed a reasonable amount of time for
a prescriber to respond, and if they did not respond after that period of time, the
retailer would be able to assume the prescription was accurate (since it was not
challenged by the prescriber) and fill the prescription. That legislation did not pass
and was ardently opposed by optometrists. Texas consumers seeking to shop for con-
tact lenses are left with the positive verification process, which was limiting cus-
tomer choice.

The current Texas process is not serving the consumer well. The Texas Board of
Optometry (TBO) acknowledged 2,500 complaints from consumers who were unable
to get positive verification for their prescriptions. Earlier this year, I personally
talked to some of those consumers who had filed formal complaints and was told
that they were either still wearing their old contacts—which I understand is poten-
tially harmful to ocular health and an unfortunate consequence of the current law’s
limitation on consumer choice—or had gone to another optometrist, or had returned
to their prescribing optometrist and had their prescription filled there.

I should note that of the over 2,500 complaints acknowledged by the TBO (though
there are some indications that they had received thousands more complaints), sur-
prisingly, their representative earlier this year said that they had found only two
of them to be valid. We found this to be an outrageous and irresponsible dismissal
of the complaints of consumers who could not gain access to their contact lens pre-
scriptions. Many of those consumers I contacted were further outraged that the
Board had not addressed their concerns.

Of the almost 100 consumers we personally contacted who were denied access to
their prescriptions and had filed formal complaints, most told me that their com-
plaints had either not been addressed; a few said they had been contacted by the
TBO just days prior to the hearing saying more information was needed. This was
frustrating for consumers and they felt the TBO was placing yet another hurdle in
front of them, rather than providing them with answers and relief.

It is not my objective to impugn the optometrists of Texas, their association, or
the Texas Board of Optometry. However, there exists a widespread practice of fail-
ing to verify the prescription, making competition moot. The lack of competition is
harmful to the consumer and appears to reveal a potential conflict of interest on
the part of the prescribing eye care professional.

It is our objective to find a remedy that allows consumers access to their prescrip-
tions and lets them exercise their rights to purchase from the retailer of their
choice. H.R. 2221 addresses that concern by requiring the eye care professional to
provide patients with a copy of their prescription. But when the consumer decides
to purchase online or over the phone, then the eye care professional must be asked
to verify the prescription.

Consumers are best served when the prescriber has a set period of time in which
they are required to respond to the retailer. Failure to do so harms consumers fi-
nancially and may be harmful to their ocular health.

We have also gone on record recommending a two-year prescription rather than
the one-year expiration period currently mandated in Texas law. That alone would
save each Texas contact lens consumer around $110 a year, the cost of an annual
exam.

In summary, H.R. 2221 would provide relief to consumers and clarify the role of
the optometrist as healthcare provider while making their role as potential retailer
distinct and subject to competition. In a market with potential barriers to competi-
tion, they must be taken out of the position of being able to deny consumers a choice
when purchasing contact lenses.

With an ineffective verification process, only eye care professionals have the op-
portunity to fill the prescription which they write. Medical doctors do not fill their
own prescriptions. When I take—or call—my prescription into a pharmacy or an on-
line retailer, my doctor responds within a few hours if there are questions.

There are inherent problems with the prescriber also being the retailer in a mar-
ket that contains effective barriers to competition. Unfortunately, those problems
have not been addressed in Texas by the professional board’s self-policing practices.
The legislation introduced by Rep. Burr would begin to address not only potential
conflicts of interest, but also the larger question of competition and customer choice.
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We support a passive verification process in which the optometrist has the oppor-
tunity and responsibility to review the prescription prior to it being filled by the re-
tailer of the consumer’s choice. If the optometrist or ophthalmologist fails to respond
within a reasonable period of time, then the retailer should be able to assume the
prescription is valid and fill the consumer’s order.

This legislation opens the door to providing consumers that relief.
Thank you for the opportunity to appear before you today and share with you our

experience in Texas.

Mr. STEARNS. I thank you.
I will start with the first set of questions. Let me just ask Dr.

Cummings just as an opening statement, when I decided that I
want to get a book, I can go through Amazon.com or
Barnesandnoble.com and buy it or I could go to the store itself,
some of the stores, Books-A-Million.

Likewise, a lot of senior citizens in my congressional district buy
drugs from Canada. And they go to their doctor. The doctor gives
a prescription. The prescription is sent up there to Canada, either
to a doctor or to a service, and they get the drugs.

So it seems to me that there is a universal application here that
if a person wants to get their contact lens through the Internet,
they should be able to. Do you agree with that?

Mr. CUMMINGS. Yes.
Mr. STEARNS. Okay. So, then, if you’re the doctor, you’re my op-

tometrist, I come to you and ask for the prescription so I can have
it on my own, you have no objection?

Mr. CUMMINGS. No.
Mr. STEARNS. Okay. So then I take this and give it to the 1-800,

and we have completed that. Now it turns out that the 1-800 needs
the prescription and they want to call you for it. What is your ob-
jection specifically from just giving it to them if I give you the
okay? If I say to you as a patient, ‘‘It’s okay to give it to the 1-800,’’
why wouldn’t you want to give it?

Mr. CUMMINGS. I have no objection to verifying the prescription
with 1-800.

Mr. STEARNS. So I say to you, ‘‘I want to have this 1-800 call you.
Please verify it’’?

Mr. CUMMINGS. Yes.
Mr. STEARNS. So right now based upon what I just told you, it

seems like you would support the bill.
Mr. CUMMINGS. If there were certain safeguards put in place

around the verification process.
Mr. STEARNS. So we’re at this point where what I hear from

you—I’ve heard both sides in the opening statements—what I hear
from you—and you’re the main person here who would be the per-
son objecting to the bill—is that you support the bill with reserva-
tions. Is that an accurate statement?

Mr. CUMMINGS. That’s accurate.
Mr. STEARNS. Okay. And the reservations are you just want to

ensure safety for the patient; and, two, you want to ensure that
there is no culpability on the optometrists’ part because the 1-800
fusses up the prescription?

Mr. CUMMINGS. Correct.
Mr. STEARNS. So those are the two reservations?
Mr. CUMMINGS. Yes.
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Mr. STEARNS. And if we put in place in this bill and convince you
that we have that, then you would support the bill?

Mr. CUMMINGS. If the safeguards are put in place totally so a
person cannot get contact lenses without a valid prescription, then
we would——

Mr. STEARNS. Okay. So you said you would support the bill with
the two reservations. Now it’s just a question of whether the author
of the bill and the people on the subcommittee believe that those
reservations are already taken care of.

Now, it appears two-thirds of the States in the union support
this idea and have already passed a bill something like this. Isn’t
that true?

Mr. CUMMINGS. Two-thirds have passed a legislation that man-
dates that a contact lens prescription has been released——

Mr. STEARNS. Prescription release.
Mr. CUMMINGS. Prescription release. Now——
Mr. STEARNS. Yes. And you support that idea?
Mr. CUMMINGS. Yes. Now, States have——
Mr. STEARNS. You have no objection to any of these two-thirds

State laws that were passed by State legislators——
Mr. CUMMINGS. Some of them we do, not on the prescription re-

lease piece of it.
Mr. STEARNS. Okay.
Mr. CUMMINGS. But on the verification piece of it, we feel that

some States have better verification than other States.
Mr. STEARNS. Okay. Ms. Martinez, is there any kind of public

education campaign in Texas to inform consumers of their rights
relative to contact lens prescription release that you know of?

Ms. MARTINEZ. I have never seen any campaign.
Mr. STEARNS. Ms. Venable, are you or——
Ms. VENABLE. I’m unaware of no public education regarding that.
Mr. STEARNS. Mr. Beales, what was the impact of the FTC’s eye-

glass rule after it was implemented? Do you expect the same re-
sults from this legislation for the contact lens market?

Mr. BEALES. Well, when the Commission’s Eyeglasses Rule was
originally implemented, the state of competition in the market was
very different. There were very few third party providers. There
were very few commercial providers. There was much less competi-
tion at that point than there is today. And it’s clear that since the
rule, there has been a great deal more competition, much lower
prices for eyeglasses. It has undoubtedly facilitated that.

In the contact lens market, there is a lot more competition al-
ready. And, as we said, it’s not clear that consumers who really
want their prescriptions and want to buy elsewhere have a system-
atically difficult time getting them. Undoubtedly, some consumers
don’t. Some consumers do. So it’s not clear we would have the same
kind of effect. I think, clearly, it would be more competitive, but it
probably wouldn’t be as significant because the market is more
competitive to begin with.

Mr. STEARNS. You mentioned that you endorse a specific
verification system. Do you have a preference on active or passive
verification?

Mr. BEALES. We don’t have a point of view. We’re not very well-
placed to balance——
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Mr. STEARNS. So you can’t tell us this morning which of those
two you support?

Mr. BEALES. No. We would urge that you choose one.
Mr. STEARNS. You won’t give us any guidance?
Mr. BEALES. We don’t have an opinion about which one would be

the best way to go.
Mr. STEARNS. Why don’t you have an opinion? It doesn’t seem

that complicated.
Mr. BEALES. Well, there is a clear advantage to the passive

verification system in that more consumers will be able to buy
through third party providers. There is a disadvantage or an ad-
vantage to the active verification system, if you will, that it avoids
the risk of contact lenses being provided based on expired or out-
of-date prescriptions. And we don’t have either the knowledge or
the expertise to balance those risks. But that we think is the issue.

Mr. STEARNS. So I guess you couldn’t comment, then, on the
health concerns relative to active verification, what health con-
cerns? Are there any health concerns with active verification or
passive, either one? Any health concerns at this hearing we should
be concerned about?

Mr. BEALES. Well, there are health concerns that have been
raised about passive verification. We do not know of any systematic
evidence about the extent of those problems or of the actual exist-
ence of problems. The possibility of problems numerous people have
pointed to. We think those possibilities are real. We don’t have any
evidence about the extent to which those problems are actually
there.

Mr. STEARNS. It’s hard to pin you down here. If I come back in
3 months, will you have an answer to these questions?

Mr. BEALES. Well, the difficulty that the Commission has in this
area is we really don’t have the expertise. And it’s why we have
reservations about the study. We really don’t have the expertise to
evaluate the medical set of issues. There is a medical set of issues
here, where we are not the best people to offer advice or to reach
conclusions.

Mr. STEARNS. I will just conclude. I think in the bill, we allow
you to work with the FDA. And so that should be helpful to you
in coming up with solutions to these problems.

Mr. BEALES. It certainly would be helpful, and that is certainly
what we would do if we needed to do that because we would need
to tap that expertise.

Mr. STEARNS. I welcome the ranking member, Ms. Schakowsky,
for questions.

Ms. SCHAKOWSKY. Mr. Chairman, if I could briefly give parts of
my opening statement, I would appreciate the opportunity.

Mr. STEARNS. I’m going to give you 5 minutes. Then we’ll go back
to a second round. So you are welcome to do what you want.

Ms. SCHAKOWSKY. I want to thank you, Mr. Chairman, and all
the witnesses that have been here today. I am really pleased that
you have been focusing on H.R. 2221. Thirty-six million Americans
use contact lenses. And these are really serious issues.

I know that many of my colleagues on the committee have spent
a great deal of time studying the subject, including Mr. Burr and
Mr. Dingell and Mr. Waxman. At this point, I would like unani-
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mous consent that the testimony of Congressman Pete Stark, who
has been working on this issue on behalf of contact lens consumers
for over a decade, be submitted for the record.

Mr. TERRY. Without objection.
[The prepared statement of Hon. Pete Stark follows:]

PREPARED STATEMENT OF HON. PETE STARK, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF CALIFORNIA

First I’d like to commend Chairman Stearns and Ranking Democrat Schakowsky
for holding this hearing. This might not be a high profile issue, but it is important
to the 35 million of contact lens wearers around the country. Eyeglass wearers have
enjoyed unobstructed access to their eyeglass prescriptions since the Federal Trade
Commission issued regulations in 1978 requiring their automatic release. Yet, twen-
ty-five years later, similar action has yet to be taken for contact lens wearers.

I got involved in this issue more than a decade ago when my wife asked her eye
care provider in D.C. for her contact lens prescription so she would have it if she
needed it while we were in California. To her—and my—astonishment, the provider
refused to give her the prescription saying that the law did not require him to do
so. We checked it out and he was correct. I’ve been working to fix this problem ever
since.

The simple fact is that contact lenses are fast replacing eyeglasses as the correc-
tive instrument of choice for consumers. Despite this trend, many states allow pre-
scribing eye care professionals to refuse to release contact lens prescriptions to their
patients. Eye doctors cite health concerns, but the fact is that they have a strong
financial incentive to restrict consumer access to the contact lens market. Without
their contact lens prescription in hand, consumers are forced to purchase their
lenses from their prescribing eye doctor—who obviously profits from each and every
sale.

Over the years I’ve introduced several bills to require the release of contact lens
prescriptions. In the last Congress, I introduced HR 2663, the Contact Lens Pre-
scription Release Act. This bill, which was cosponsored by Rep. Burr, included man-
datory release of patients’ contact lens prescriptions to patients directly or to the
agent of their choice. It also required that upon request eye care providers promptly
verify the accuracy of a patient’s prescription.

Toward the end of the 107th Congress, Rep. Burr took the lead to introduce a re-
vised version of the bill which many of us on both sides of the aisle signed onto in
hope that it could be quickly enacted. Unfortunately, the session ended without res-
olution of this issue.

This year, Rep. Burr has introduced a new version of that legislation, HR 2221,
the Fairness to Contact Lens Consumers Act. I am not a cosponsor of this bill be-
cause I’m concerned that it lacks any enforcement mechanism or any mechanism
to provide for presumed verification. Without at least one of these components, pas-
sage of the introduced bill would not fix consumers’ widespread inability to purchase
contact lenses from someone other than their eye care provider.

I look forward to continuing to work with Reps. Burr, Tauzin, Dingell,
Schakowsky, Waxman and others to complete years of effort in this endeavor. We
should update the law to enable consumers to be able to obtain their contact lens
prescriptions and be freed to safely purchase contact lenses from the provider of
their choice.

Again, thank you for holding this hearing.

Ms. SCHAKOWSKY. I believe that we all agree that current law
must be changed so that consumers are explicitly entitled to a copy
of their contact lens prescription from their doctor. There have
been reports of their eye care providers unnecessarily preventing or
delaying consumer access to their own prescription.

I wasn’t here, Ms. Martinez, for your testimony. That’s the only
one I missed. I’m sorry. But I appreciate the testimony of a con-
sumer like yourself.

While consumers clearly have a right to shop for the best deal
when purchasing contact lenses, the challenge to us today is, as
many of you have discussed, balancing patient safety with the in-
terest of getting the best price for contact lenses.
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One of the issues I wanted to raise with you was the issue that
was brought to me by Dr. Robert Panton, an ophthalmologist in
Elmwood Park, Illinois from the State I am from. Mr. Panton has
provided me with a vendor verification request that gives him 8
business hours to respond.

I will want to ask whether or not any of you have concerns—I
know some have been raised—about whether 8 hours is a reason-
able time to respond. He raises the question, how does this relate
to solo practices, where a practitioner may be out for the day be-
cause of illness or to attend a medical conference? Is it a sufficient
safeguard to make sure that the FDA valid prescription require-
ment is met?

Particularly because we are imposing enforcement penalties on
physicians who fail to comply with specific requirements, I am con-
cerned that leaving the verification process solely in the hands of
vendors may be unfair. And I want to make sure that we carefully
study the balance here as we move forward on this legislation.

I realize that H.R. 2221 requires a study of these issues. But
since the FTC has already been studying these issues and believes
that more specificity is needed in the verification process, I hope
that we will explore the possibility of setting clear verification re-
quirements in the bill, whether passive or active, in defining rea-
sonable time lines.

And if our top priority is, in fact, protecting consumers, then we
have to consider whether there are appropriate penalties for ven-
dors and doctors that violate the terms of the legislation or if we
should include stronger enforcement action. And I want to join Mr.
Stark in raising concerns that this bill max any enforcement mech-
anisms for individuals’ private rights of action or State attorneys
general or any mechanism to provide for presumed verification.

Finally, I want to ask the witnesses why this process shouldn’t
be set up just like the process works for other physician-prescribed
medical products. If I want to get a prescription delivered to the
Capitol from Grubbs, my doctor calls the pharmacy and confirms
the prescription for me. This process protects me as the patient,
the pharmacies, and doctors. And I am not sure why we should
treat contact lenses any differently.

So I look forward to working with the committee, with all of the
experts in this. And certainly I am pleased that Consumers Union
is here to present the consumer point of view as well and look for-
ward to being able to draft after a long time of considering this leg-
islation a bill that will protect consumers in every way.

Thank you, Mr. Chairman. Do I have a minute? Yes, I have 30
seconds.

Mr. STEARNS. If any of the committee would like to respond to
any of your inquiries, the witnesses?

Ms. SCHAKOWSKY. Yes, Mr. Coon?
Mr. COON. Yes, ma’am. Clearly an ideal system is exactly what

you have described, a medical doctor-pharmacy system. We are en-
tirely supportive of that system, as we were in California and in
every other forum. And if the AOA is supportive of that system in
which a medical doctor does not sow what they prescribe and the
parameters for response are completely undefined, we totally sup-
port a system like that.
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Mr. STEARNS. All right. Did you want to say something, Dr.
Cummings?

Mr. CUMMINGS. Yes.
Mr. STEARNS. Sure.
Mr. CUMMINGS. I think you pointed out very well some of the

problems we see with the passive verification system. With the
medical model system, it is cut and dry. And there is a paper trail
that the prescription was truly verified.

If you impose penalties on the provider for not providing the pre-
scription or providing verification, then that is the reason why a
passive verification system kind of came up, the fear that the pro-
vider would not comply with the law. But if you put enough pen-
alties on the provider to comply with the law, then I believe a posi-
tive verification system will work.

Mr. STEARNS. The gentlelady’s time has expired. Mr. Shimkus is
recognized for questions.

Mr. SHIMKUS. Thank you, Mr. Chairman.
Mr. Coon, there have been some questions about the techniques

companies like yours use to verify orders for contact lens prescrip-
tions and problems such as automated cause and continuous faxes
inhibiting optometrists from verifying prescriptions. Could you just
go through your procedures for me?

Mr. COON. Sure. I would be happy to. There has been a lot of
confusion about what our systems are. There are a lot of other com-
panies that do either no verification at all, as Dr. Cummings de-
scribed. There are other companies that have different systems.

Frankly, there is really only one system that is at work. It’s the
law in California. In fact, one brief quote from the California Opto-
metric Association, they said that this law was ‘‘an example of nu-
merous parties collaborating to provide patients with the best pos-
sible health care.’’ We were able to work with ophthalmologists and
optometrists in California to come up with this solution.

To walk through our process, what happens is somebody calls us
and they’re either on the Web half the time or they’re calling us
on the phone. Seventy percent of our customers are female. So I
tend to say ‘‘she.’’ She’ll usually read us the parameters off the box.
Again, there’s just a size and a power. So she is going to read those
to us. But over the Internet, there really isn’t a way to convey a
piece of paper over the phone either.

So we’ll require a doctor’s name and telephone number that is
valid. We contact that doctor’s office. The system that works, the
system in California, the system that we do with our Johnson and
Johnson orders Nationwide, is that we’re faxing. And the best part
about a fax is that there is a handshake that takes place between
the two fax machines and a confirmation that you know your fax
went through and it was received by the other party.

Now, we don’t start the clock that was described earlier, the 8
business hours, until after a successful fax has been sent. No suc-
cessful fax will wait indefinitely.

So in an example where, say, the doctor is not there, they’re out
of town, they could tell us that the doctor is not in, although usu-
ally when the doctor is out, the store is open and there is usually
a staffer there who could respond. But even if there isn’t, they
could tell us or they could unplug the fax machine.
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But we’re going to send that fax through, and then in writing,
the doctor has a confirmation request that ‘‘Sally Jones is ordering
Acuvue lenses in this size and in this power. And you have this
amount of time to respond. And if we don’t hear back from your
office that there are any corrections or problems with this prescrip-
tion, then we’re going to assume it’s correct and ship that order.’’

That’s the law in California. And it’s a compromise. It’s a com-
promise that addresses the fact that eye doctors sow what they pre-
scribe.

The only way to have a physician-pharmacy system is when phy-
sicians don’t own their own pharmacy because otherwise they
might be inclined not to respond to competing pharmacies.

So short of that, which, again, we accept as the ideal and the
best solution, short of that, this system was a compromise that
would allow eye doctors to continue to sow what they prescribe.

Mr. SHIMKUS. Thank you. My colleague Ms. Schakowsky is from
Illinois, probably has more knowledge in Illinois than I do, but it’s
my understanding that in Illinois, we actually have to submit a
written request to our optometrist if we want that prescription to
be used elsewhere. And so that would be even a more difficult hur-
dle to overcome in this whole process, would it not?

Mr. COON. It absolutely would. In fact, what some eye doctors do
in some States is, again, they own their own store. They will actu-
ally not only require a release form, but they will demand that the
customer come into their store, where they happen to sell contact
lenses, and sign it in person.

Mr. SHIMKUS. Yes. I am a contact wearer. So I know all of this.
My optometrist is a friend from the church in the community. And
I do fear asking him to give me that to go elsewhere because we
are close friends and associates. So I think I am going to stay with
him.

But I do understand how someone who would want to—or, in
fact, we travel a lot. And I’m not in Collinsville. I’m here a lot of
times. And if, for some reason, my supply runs low, then I could
go to a 1-800 mail order and get it shipped here, which would be
helpful, although I know now that my optometrist says, ‘‘We can
get it mailed to you from our location.’’

So there is competition. This is an interesting hearing. And I’m
going to keep my contacts for a while, and I’ll yield back my time.

Mr. STEARNS. Thank the gentleman.
Mr. Terry?
Mr. TERRY. Thank you, Mr. Chairman. I was just thinking that,

John, perhaps you can ask Mr. Coon what the price of your pre-
scriptions would be for your contacts. And then you could have
your friend and fellow church member match that price.

I don’t wear contacts. And, frankly——
Mr. SHIMKUS. You don’t?
Mr. TERRY. Yes. I know that surprises you, John. I’ve got to

admit that this was not an issue I had spent a great deal of time
on until an optometrist came to my office about 2 weeks ago and
even told me this bill existed.

So I want you, Mr. Coon, Dr. Cummings, to help me work
through the two differences between the passive, Mr. Coon, that
you feel would be the best option. And then I want you to compare
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that to the methodology of verification expressed by Dr. Cummings
on behalf of the American Optometric Association. So, Mr. Coon,
will you go first?

And you can give me kind of some of the stories that there are;
some accusations perhaps that some eye physicians kind of game
the system in order to keep their patients from going to you.

Mr. COON. I think what you point out is an important point, that
the reason they sort of game the system is that there is an eco-
nomic motivation to do so. It is kind of foreign to people who
haven’t experienced it as well because it doesn’t make sense that
a medical doctor wouldn’t respond to somebody acting in the role
of a pharmacy.

But the two key differences, I think one important point to make
before going into those is that our customer on average has been
wearing contacts for 5 or 6 years. They’re already wearing contact
lenses when they contact us.

So we’re not comparing somebody wearing contacts to not wear-
ing contacts. What happens with our customers if we use Texas,
which is positive verification, what happens with our customer is
that over half of the time in that system, since the customer has
to wait indefinitely until the doctor responds, more than half our
orders are canceled for no reason other than the fact that the eye
doctor doesn’t respond because they don’t want to.

Responding is giving a competitor permission to make a sale to
their customer. And they don’t want to. As they wait, customers
cancel their orders. And many give up and go back and say, ‘‘For-
get it. I’ll just buy from my eye doctor.’’ What happens with many
others, though—and these are the risks associated with positive
verification—is what is also very common is people just keep wear-
ing the lenses they have.

So a box like this has six lenses in it. This could be a 3-month
supply if I throw them away every week. It could be a 6-month
supply if I throw them away every 2 weeks. It could be a 1-year
supply. It could be a 3-year supply if I throw them away every 3
months.

Now, the risks of wearing them longer are that they buildup de-
posits, people get infections. Sometimes you’ll somebody with red
eyes who wears contacts. And they’ll say, ‘‘I’ve got to throw these
away. I just don’t have time to deal with it’’ because it’s a hassle
to replace them. And so the more it is a hassle to replace contact
lens, the less frequently people are going to throw them away.

And this was one of the arguments that maybe Mr. Hubbard
could speak to because the attorneys general made it in their law-
suit against the American Optometric Association and others that
these sorts of systems restrict consumer access to the very replace-
ments that would reduce their risk because they would be clean,
new lenses.

So, on the one hand, you have people forced to get an affirmative
response from the doctor’s office every single time. And, as a result,
doctors can veto their choice to buy by doing nothing, by just not
responding.

Under a presumed verification system, the doctor has a motiva-
tion to tell us we can’t sell, right? So they tell us if there is any
problem with the prescription, if it’s expired, if it’s invalid, what-
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ever the problem is with the prescription. If they can tell us, you
can believe they tell us absolutely every time.

In California, for instance, 25 percent of the time, we are not
able to fill the order because we are told by 2 p.m. the following
day, which is California law, that there is a problem with the pre-
scription and we don’t——

Mr. TERRY. I want to get Dr. Cummings to have a response to
your presumed verification. That sounds like a reasonable middle
ground here.

Mr. CUMMINGS. Well, there’s a challenge with presumed
verification. I could give you an Internet address, and you could
take the numbers off of a box like this, maybe a spouse or a son
or a daughter or a friend, and call them up and get contact lenses
dispensed to you. And the problem with passive verification is that
people will get contact lenses without a prescription.

Now, the number may be less, but people will be able to get con-
tact lenses, either over the Internet or from other suppliers, with-
out having a valid contact lens prescription. That’s the down side,
too.

Mr. TERRY. How about the California version, where there is pe-
riod of time in which to verify and then they can presume
verification if there is no reply. So you can’t game the system, like
some of the eye physicians in Texas do.

Mr. CUMMINGS. Sure. One of the problems I see with the Cali-
fornia—I think the California is good in many respects because it
addresses many of the issues around the release of the contact lens
prescription and that type of thing, which we feel is good.

The problem is I still think you can game the system with the
passive system in California. And I think that some of the sup-
pliers of the lenses will be able to continue to provide lenses to peo-
ple who either have expired or don’t even have contact lens pre-
scriptions or as in the case that I mentioned in my testimony, that
they substitute a lens that was inappropriate for them.

So the potential exists in a passive verification system to still
have that happen.

Mr. TERRY. I know my time is up, but let me just conclude with
this last question. So it would be the position of the American Op-
tometric Association that you don’t want any form of presumptive
with the time, but you are willing to go with some sort of heavy
penalties perhaps to the eye physician if they don’t verify within
a time period?

Mr. CUMMINGS. Yes.
Mr. HUBBARD. If I might add, Mr. Coon mentioned that we were

engaged in enforcement proceedings. There was a lot of stuff that
went on in the disposable contact lens litigation, including argu-
ments that the practices of companies like 1-800 were illegal.

There have been many complaints to State boards throughout
the country that it is illegal. No board that I am aware of has ever
proceeded against that system for I think very valid reasons, which
is they don’t show consumer harm from it or anything else.

The point is that consumers should not be stuck in the middle
of this. The consumer should not be burdened by a non-responsive
ECP. If it’s the ECP’s problem, they are notified of that. They have
an opportunity to correct errors. An ECP shouldn’t be allowed to
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with silence veto a sale by a competitor just because it’s anti-com-
petitive or they’re inefficient or they’re non-responsive.

If there’s a problem with 1-800 not doing the verification that
they say is required, there is a way to deal with that. The problem
is that in the positive verification format, it is the consumer and
the consumer primarily who suffers.

Mr. TERRY. Thank you.
Mr. STEARNS. We’re going to do a second round. Mr. Burr? We

will let Mr. Burr, who was the author of the bill, go ahead.
Mr. BURR. Mr. Chairman, thank you. I appreciate the indulgence

of my colleagues since I am not a member of this subcommittee.
Mr. Hubbard, let me ask you just one question. Why is this so

confusing to get to an end on a legislative remedy?
Mr. HUBBARD. I don’t know. Maybe it’s my articulateness is not

as good as it should be. It is different I think than a whole lot of
industries. It is correct that very few doctors sell what they pre-
scribe. It creates a whole different series of incentives.

There are many ways that you can make it hard for consumers
to get their prescription. One of the parts of the litigation was they
would train one another about how you wouldn’t let the prescrip-
tion walk out the door.

There are a lot of subtleties that arise because of this incentive
and that a large proportion, a significant proportion, of an ECP’s
revenue comes from the sale of these contact lenses. And that’s
what creates the significant problem, I think.

Mr. BURR. So what you’re telling me is it’s financial?
Mr. HUBBARD. Yes. It’s undeniable that the business strength of

some ECPs depends in large measure on the number of contact
lenses that they sell.

Mr. BURR. Certainly optometrists suggest that this is about pa-
tient care, that it’s all about patient care. In essence, to listen to
them, you can’t rely on a prescription that they write to either be
filled in the right way or for a patient to handle that prescription
with a correct vendor.

Mr. HUBBARD. Well, I think that consumers are able to do that.
I think that a prescription needs only a few parameters in order
to specify what lens should be sold.

Certainly the ocular health of consumers is something that inter-
ests the attorney generals. And we certainly were asked by our
bosses to make sure that the position that we were taking in the
litigation was not risking the ocular health of consumers. And we
took those concerns very seriously.

We always when we had an optometrist under oath said, ‘‘What
evidence of ocular health risks are there? Can you document that?’’
That was always what we asked. And we never got documentation
of those risks.

We take ocular health concerns very seriously. And we looked at
those in a lot of depth. We don’t profess to be medical doctors. But
we think that the passive verification fulfills the purposes that con-
sumers are entitled to.

Mr. BURR. You certainly are the only one at the table, I believe,
that has litigated something relative to this. Let me ask you, the
results of that litigation basically required what to take place?
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Mr. HUBBARD. Well, there was a whole series of we allege that
there were damages, there were benefits packages, other things. I
think your question mostly focuses on the kind of injunctive relief
that we had.

With the manufacturers, we required reasonable and nondiscrim-
inatory sales to mail order and pharmacies along with everybody
else. So that was J&J, B&L, Ciba.

As to the AOA, we had various claims. there is a provision that
they shall not oppose prescription release. There is a provision that
they shall not make health care claims unless it’s supported by
valid statistical data. Those were the kinds of provisions that we
put in the settlement were the results of that litigation.

Those settlements are publicly available. I would be more than
happy to give you——

Mr. BURR. Is it your belief that we need to pass this legislation
to assure that patients across this country have an option other
than their ECP for their contact lenses?

Mr. HUBBARD. This would be a significant step forward, yes.
Mr. BURR. Mr. Coon, how does 1-800 currently request doctor

verification?
Mr. COON. Well, the best system that we have found works the

best, which we do in a majority of our orders—and there has been
criticism of phone automated systems and other things. The system
that works the best is in writing by fax. We know that there is a
confirmation that it was received. And that’s the system that we
would recommend.

Mr. BURR. And if, for some reason, there was not a response,
which clearly is a problem today, can you give us an idea from 1-
800’s perspective? How much of the time does that happen?

Mr. COON. Well, it depends on what the law is in the different
States, like in Texas, over half the time, we cancel the order. It’s
a fax, too, but it’s a positive verification system. And so over half
the time, the eye doctor doesn’t respond.

The data, the statistics aren’t that much different in a presumed
verification State like California. The difference is they tell us if
there is a problem. They don’t tell us if there is no problem. In fact,
that is acceptable in California because by 2 p.m. the following
afternoon, it’s just one more thing the doctor doesn’t have to do. If
they pull the record up, the prescription is current and it’s valid.
They don’t have to respond, you know, if there is not a problem.

I would point out that in either system, again, the doctor has
ample opportunity to tell us that we can’t fill an order. If there’s
any problem at all with that prescription, we know that is a valid
doctor’s name and phone number, we know that is a valid fax, we
know they have received the communication. And if they tell us
that there is a problem with the prescription, we will not fill it.

Mr. BURR. Mr. Chairman, I realize I have run out of time. And
I think we are going to have——

Mr. STEARNS. We are going to have a second round, yes.
Mr. BURR. Thank you. I yield back.
Mr. STEARNS. All right. I will do just a few questions, and then

we will go around again. Mr. Hubbard, let’s see if we can get to
the point here. If you had to recommend a verification standard,
would you today recommend an active or passive standard?
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Mr. HUBBARD. Passive.
Mr. STEARNS. Active?
Mr. HUBBARD. I said passive.
Mr. STEARNS. Passive, passive.
Mr. HUBBARD. And, Your Honor, I note that the litigating States

or 32 of us, we took that position in enforcement proceedings after
the settlement. We took the position that the settlement wasn’t
being followed and that the primary dispute in that was whether
positive verification was required or passive was enough. And we
took the position as a group of States that passive verification was
sufficient.

Mr. STEARNS. Would you support preemption of State law?
Mr. HUBBARD. Well, you know I represent a State. And preemp-

tion is an extremely hot issue, and it depends very much on the
details. I would have to know what you are talking about and——

Mr. STEARNS. How about this bill, dealing with this bill?
Mr. HUBBARD. Well, in the current version of the bill, I don’t see

preemption of any State laws.
Mr. STEARNS. But if we did include it in the bill.
Mr. HUBBARD. What would be the nature of the preemption?
Mr. STEARNS. For the passive system which you are talking

about.
Mr. HUBBARD. So that to the extent there was a positive system

in a State, it would be overridden by the passive?
Mr. STEARNS. Yes. So you have in the bill the passive standard

and it would preempt State laws.
Mr. HUBBARD. Well, I can with confidence say that that would

be fine with the State of New York. I have not discussed that issue
with other States.

Mr. STEARNS. With your boss.
Mr. HUBBARD. The position that we took in the litigation was

that 1-800 system was appropriate under the law of all of the liti-
gating States, that be Arkansas, that be a whole series of States.
That’s an acceptable procedure. So by definition, the passing of
Federal law that permits passive verification does not preempt
State law because State law currently permits passive verification.

Mr. STEARNS. Okay. Ms. Gadhia, according to your study, some
eye doctors require a patient to sign up for a long-term contract of
ongoing care. And if they are not available for that ongoing care,
they cannot have their prescriptions. What is the medical rationale
for this practice? And how prevalent is that practice today?

Ms. GADHIA. As far as the packaging or requiring the extended
follow-up visits?

Mr. STEARNS. Yes.
Ms. GADHIA. Our 2000 survey showed that, as I mentioned, 57

percent of doctors were requiring follow-up visits. If there is a med-
ical necessity for the follow-up visit, that is, of course, up to the eye
doctor. But what we are concerned about is when it is not medi-
cally necessary and it’s considered just a way to sort of keep the
prescription hostage.

Mr. STEARNS. Okay.
Ms. GADHIA. I hope I have responded to your question.
Mr. STEARNS. Ms. Venable, you heard Mr. Hubbard. And he

talked about what passive verification system he is supporting. You
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also indicated in your testimony that you are also interested in re-
placing the active verification with a passive verification system.
Have you encountered much resistance to this idea?

Ms. VENABLE. Absolutely. Yes, sir, we have. In Texas, the law
that was introduced this last legislative session would have allowed
for passive verification. And that law was strongly opposed by op-
tometrists in the State.

Mr. STEARNS. So how is the campaign going, then? Has it
reached a standstill or——

Ms. VENABLE. Well, in Texas, we made only every other year for
5 months. So we have a period of time where we have no relief for
the consumers who are unable to get their prescriptions filled other
than them going back to their own optometrist or another optom-
etrist to get a prescription that will be verified. I’ve talked to a
number of people who have done just that.

Mr. STEARNS. So the optometrists have been effective in their
lobby work in this case?

Ms. VENABLE. Yes, sir, they have.
Mr. STEARNS. Dr. Cummings, anything you might want to add?

Maybe your comment is that they have been effective because you
have been right.

Mr. CUMMINGS. Well, I actually believe that the Texas law is ac-
tually a very good one. The safeguard that is built into that is that
if a practitioner does not verify or provide the prescription to the
patient, they can lose their license. I mean, it’s in the law. They
can actually lose their ability to practice and earn a livelihood if
they violate the tenets of the Contact Lens Act.

Mr. STEARNS. Okay. Anyone else? Mr. Coon?
Mr. COON. Having attempted to fill 100,000 orders under that

system in Texas, we have a little bit of experience with what actu-
ally results.

Yes, that’s true. Under Texas law, an optometrist could lose their
license. As a practical matter, though, not only do they control
more than 90 percent of the market. They also regulate themselves.
They run the Optometry Board. It’s made up of optometrists.

This is just a sampling of the 4,000 handwritten complaints that
consumers have filed, not our company. We filed 40,000 for no
other reason than the doctor wouldn’t respond. These are 4,000
handwritten complaints from consumers.

Mr. STEARNS. Those are 4,000 right there, that——
Mr. COON. This isn’t 4,000. This is just a sampling.
Mr. STEARNS. That would be impressive if it were.
Mr. COON. No. This is just a sample of them. I will just read the

first one in the record. And I would be happy to submit these sam-
ples. And we have a CD that has all of them if somebody wants
to go through them at random.

Mr. STEARNS. I don’t think we need to submit them all, but you
are welcome to put one in the record.

Mr. COON. Here is one example. Again, the Texas Optometry
Board took no action against any optometrist that we’re aware of.
No one lost their license. No one got a letter from them that we’re
aware of.

Here’s a perfect example. This customer in her writing, her
handwriting, says, ‘‘In fact, I was told by one employee they just
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ignored all requests sent to them by 1-800-CONTACTS. She said
it was their policy not to do business with 1-800-CONTACTS, re-
gardless of what patients wanted.’’

Now, that’s a perfect example of where why did that optometrist
not lose their license. I mean, obviously they don’t want to do busi-
ness with 1-800-CONTACTS because doing business with 1-800-
CONTACTS means giving your patient permission to buy from a
competing——

Mr. STEARNS. But just between you and me, I’m not sure you
want to do business with every 1-800 either, would you?

Mr. COON. Well, it’s hard to empathize with somebody who is in
the position of selling what they prescribe. So I don’t know what
I would do if I were put in that position. It’s not a position I would
like to be in.

Mr. STEARNS. I think we have got an interest here. My time has
expired.

Would anyone else like to comment? Yes, Dr. Cummings?
Mr. CUMMINGS. I would like to comment on the text of the 3,000-

4,000 complaints because we have heard a lot of those over the
years.

There is a due process that has to take place when you sit on
a State board. And when a State board receives a complaint like
that, especially when it could result in fines or the loss of a license
to practice a person’s livelihood, you have to take each one of those
and investigate them fully.

And it’s my understanding that the State board of optometry is
no different than any other regulatory board in any of the States.
They’re made up of practitioners of that particular discipline. Be it
optometry and medicine or nursing or whatever, they also have a
public member on that board. And their counsel is the attorney
general of the State.

So the concept that somehow the State board is going to fool with
these things I think is not accurate. I think that they have a duty
to the citizens of their State who they serve as State board mem-
bers to fully and accurately investigate every one of these 4,000 or
however many they are. And that is going to take time. It is my
opinion that they worked through many of them and that they
have taken action against certain practitioners.

And I think that you could ask the State board in Texas for a
summary of their action on that and include it in your record.

Mr. STEARNS. My time has expired. The gentlelady?
Ms. SCHAKOWSKY. I wanted to follow up more on this whole ques-

tion of enforcement. Mr. Beales, my understanding is, particularly
for those States that don’t have any law—and then, of course, the
question of preemption comes in, too—is it not true that if a con-
sumer doesn’t receive a prescription from her ECP, then what re-
course does the consumer have other than to file a complaint with
the Federal Trade Commission?

Mr. BEALES. Well, what recourse they would have would depend
on State law. At this point, there’s not any Federal recourse that
I know of.

Ms. SCHAKOWSKY. Well, then would you not be responsible for
monitoring and enforcing the violations of this bill? Wouldn’t the
Federal——
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Mr. BEALES. I’m sorry. Under the bill, under the act, yes. I
thought you were asking about right now.

Ms. SCHAKOWSKY. No, no. Under the bill. I’m sorry. So are you
equipped to do that for lots of complaints that would come in?

Mr. BEALES. Well, it depends on the number of complaints. And
what we do in any of the areas we regulate because we are a small
agency is we pursue the largest and most appropriate targets. And
we try to achieve general deterrence through those actions.

But no, we would not be able to pursue each and every individual
complaint. And that’s what we do in any other area.

Ms. SCHAKOWSKY. Well, that’s my concern. Ms. Gadhia, H.R.
2221 does not allow individual consumers to enforce the bill’s pro-
tections in court. And it doesn’t empower, as I understand it, State
attorneys general to protect their citizens. So do you believe that
the current enforcement mechanisms are sufficient?

Ms. GADHIA. We support both FTC enforcement as well as pro-
tecting the right of consumers to turn to their State and local en-
forcement authorities, whether it’s attorneys general or district or
county attorneys, as well as a private right of action. So we think
that that is an important recourse for the consumer.

Ms. SCHAKOWSKY. So those provisions, however, are not in the
current legislation. Is that right?

Ms. GADHIA. My personal opinion would be that it’s not clear. It’s
not explicitly in the legislation, certainly. The Texas law that we
have experience with does allow for State and local enforcement.
And it does allow for injunctive and administrative remedies.
That’s an important thing to preserve, we think.

Ms. SCHAKOWSKY. Let me ask Mr. Hubbard what you think
about that.

Mr. HUBBARD. Well, the dispute here between what is going on
in Texas, you know, you’re talking about a remedy about whether
doctors should lose their license.

I think that one of the important things is that the consumer
should not get caught up in the middle. And a State attorney gen-
eral, for example, tries to keep the interests of consumers in mind.
And while there is a due process evaluation of whatever an optom-
etrist did in Texas, we want a consumer to have her lenses.

We think that in many contexts, enforcement authority by both
Federal enforcers and State enforcers has worked very well. We
have a longstanding relationship with the FTC where we cooperate,
where there are certain things that we emphasize and certain
things that they emphasize. We think that this is another area
where such a concurrent jurisdiction would be a fruitful way to pro-
ceed.

Ms. SCHAKOWSKY. Well, I look forward to working with Mr. Burr
and all of the Republicans to try and improve the enforcement
mechanisms so that we preserve the rights of consumers.

Let me just say that my experience in the State legislature with
the Department of Professional Regulation, which was designed to
be the watchdog group,—I don’t have any experience with optom-
etrists—that there were precious few situations where any physi-
cian was penalized in any way, even after repeated violations.

Mr. HUBBARD. Well, that was a very large topic in the litigation.
Yes, there are precious few of that. As Dr. Cummings mentioned,
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in many boards, the optometrists largely run the boards. I’m proud
to say that that is not the case in New York.

But in any case, yes, it’s sometimes difficult to place the enforce-
ment authority in that board that has membership by the members
of the profession and less interest in the interest of the consumers.

Ms. SCHAKOWSKY. Let me, finally, say for the record as a contact
lens wearer, I am also, as Representative Shimkus is, very good
friends with my optometrist, who has done a wonderful job. I want-
ed to have that on the record.

Mr. STEARNS. Thank the gentlelady.
Mr. Terry?
Mr. TERRY. I’ll have to get one of those sometime. I mean optom-

etrists, not a friend. I just go to whoever is available. And maybe
that is part of the issue with a lot of the consumers out there.

Mr. Hubbard, I am just curious. You said there were 32 States
that joined with New York in the litigation. Was Nebraska one of
those States? As I understand——

Mr. HUBBARD. No.
Mr. TERRY. That doesn’t surprise me. The reason why that

struck me is I reviewed the half a dozen e-mails or letters that I
have received on this prior to coming here to this hearing. And I
did receive an e-mail from a Jane Ellsworth, who said she has got
two homes, Omaha, Nebraska and South Carolina, and she can’t
get her prescription filled by 1-800, by the way, in the e-mail, but
she can in South Carolina. But then I understand that Nebraska
is one of the States that has a mandatory release but no
verification.

So we scripted it into the law, inscribed in the law that doctors
have no penalty for not releasing, which I think the argument here
or the discussion here has really evolved passive versus active to
really how do you enforce this, as Ms. Schakowsky had brought up.

I am really curious about the Texas example here. Ms. Venable,
we have had a discussion here about thousands of complaints. I
think you in your statement said there have been zero eye physi-
cians, optometrists that have been called on this. We’re hearing
from the testimony that may be because they are self-governing
and self-policing.

What is your view of the situation? You’re the one on the front
lines in Texas. Tell us who is right and wrong in this process.

Ms. VENABLE. Well, thank you for the opportunity. I feel strongly
that this—first let me say that the Texas Board of Optometry said
that they do not have the manpower to deal with all of the com-
plaints that they have received. And, yet, it seems that simply
sending a letter to a consumer who has filed a complaint asking
for more information is their assumed handling of that complaint.
I have not spoken to a single consumer who feels like their com-
plaint has been handled.

Mr. TERRY. Are you aware of any situations in Texas, like Dr.
Cummings has suggested, where the State board did follow
through?

Ms. VENABLE. I am aware of no situation where not only a con-
sumer got relief or any optometrist was sanctioned in any way by
virtue of failing to verify a prescription. That’s why I guess inher-
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ent in this whole problem is the fact that optometrists alone are
the both eye care provider and retailer.

One would say, ‘‘Could there be relief in the optometrists serving
only as the eye care provider and not being able to be the retailer?’’
We wouldn’t necessarily be supporting that because it would still
limit that consumer’s opportunity to purchase their contact lens
from that optometrist. But at some point, that could be the only
true remedy for consumers to have choice in Texas.

Mr. TERRY. All right. Dr. Cummings, on behalf of the AOA, let’s
talk about what we mean by enforcement. Now, you said you were
open to penalties. Is it a paper tiger penalty that the AOA is in
favor of or is there some what I would call real enforcement, maybe
under the Illinois model, where you have a separate entity that
looks after it, the State attorneys general? Would you agree to that,
to allow the State attorneys general to investigate private right of
remedy?

Mr. CUMMINGS. Of course. I think in this particular language
that we have now in 2221, that it’s a 10 or 11 thousand-dollar pen-
alty at this point for not releasing the contact lens prescription or
verifying the contact lens prescription. To me, that seems like a lot
of money.

And I’m sure that that would get the attention of most providers
out there. And I don’t think it would take too many of those pen-
alties to bring in what outliers may be out there in line.

On the other hand, I also think that one of the things that needs
to be looked at when you talk about enforcement is that for espe-
cially the Internet companies that don’t make any attempt at all
to verify their contact lenses and dispense contact lenses without
prescriptions, that the FDA regulations and laws that already
apply to that particular issue, that the FDA be encouraged to fol-
low through and prosecute those folks that are doing that piece so
that you are covering both sides.

You know, if $11,000 doesn’t seem to be the magic number, I
mean, we are certainly open to whatever that number is. And as
Mr.——

Mr. TERRY. How about private right of remedy?
Mr. CUMMINGS. And, as Mr. Hubbard said, certainly there are

going to be a few consumers in that process that would get caught
while you work through that process. But I do not believe with
those kinds of penalties and sanctions and also the possibility of
losing your license, that it would take too long to work through
that process.

Mr. TERRY. Thank you.
Mr. STEARNS. The author of the bill, Mr. Burr?
Mr. BURR. Thank you, Mr. Chairman. I forgot earlier to ask

unanimous consent that my opening statement be included in the
record.

Mr. STEARNS. By unanimous consent, so ordered.
Mr. BURR. I thank the gentleman.
Ms. Venable, let me just say I heard your comments as it related

to patients in Texas who didn’t feel like they had necessarily been
heard or that their complaints had been acted on. Let me suggest
to my colleagues if they question whether this is a problem, this
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is one of six stacks of postcards that I have received in the last
year relative to individuals who feel this is important to them.

This is not an attempt to run optometrists out of business. I
mean, to some degree, I am amazed at the level of fight that there
is on what I think is a real simple piece of legislation. It’s one that
says let’s let patients decide. You look at their eyes. You determine
what their needs are.

You know, I went to the dentist yesterday morning. They made
an appointment for me 6 months from now, I think. Chances are
I’ll probably change it three or four times. But I get to make that
decision. The dentist would probably love to see me every 3
months, but I’m the one who pays. And I get to choose which den-
tist. I get to shop to some degree. And I base it upon what it costs
and the service that’s performed.

That’s all we’re talking about here. We’re letting individuals who
need contact lenses. I happen to use one of them. I don’t need two.
I haven’t quite figured that out. I wouldn’t have figured it out by
myself. It was my optometrist who figured it out. But by the same
token, I would like to buy the one at the least expensive place that
I can.

And I’m not sure from the standpoint of optometrists what
makes you think you have the right to sell what you prescribe. We
have a history up here started with Congressman Pete Stark that
when we solve problems that cost the system too much money, we
begin to make some rules and regulations that I don’t always agree
with. And I have tried to change some of them.

Let me just sort of send a shot across the bow that in the ab-
sence of us trying to find a way to work together, this is where we
end up. And we’re not always quick to go back and fix some of our
mistakes.

Let me ask Mr. Beales. If this legislation were amended to in-
clude passive verification, is there a need then to increase the en-
forcement mechanism in this bill, do you think?

Mr. BEALES. Well, I think passive verification is much easier to
enforce because it is in many respects self-enforcing. The place
where we would need to focus our enforcement efforts would be on
the providers to make sure that they were seeking the passive
verification, but that’s a relatively small number of people, as op-
posed to having to visit each potential eye care provider to see
whether, in fact, they’re responding to verifications. It would be a
much simpler problem.

Mr. BURR. And if I remember correctly—and somebody correct
me if I am wrong—currently to fill or to sell a contact lens without
a prescription exposes somebody to a significant fine. Am I correct?
Does anybody object to that?

Mr. HUBBARD. No. That’s true.
Mr. BURR. Is that true, Dr. Cummings?
Mr. CUMMINGS. Yes.
Mr. BURR. So only somebody with the intent of deceiving most

of the time would expose themselves to that fine?
Mr. HUBBARD. Unfortunately, the mechanism’s in place to impose

that fine. But it’s never been acted upon. The FDA has not acted
upon fining people for doing that. But it is there.
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Mr. BURR. And do you know that the offer was made to strength-
en it in this legislation? An optometrist declined the offer, which
really makes me as the author of the bill if everybody’s intent is
to actually focus on the patients to solve some of the problems that
we are dealing with. They may not be yours. They’re somebody’s.
They happened to have found their way to my office.

That’s what we’re supposed to respond to, people who feel that
they have a problem. I don’t think there’s any question we can do
it better than we do it today.

Mr. Chairman, I thank you for holding this hearing. I thank all
of my colleagues for their indulgence. But I also encourage you that
now is a good time that we ask Chairman Tauzin to mark this leg-
islation up or for you to mark it up and then for us to mark it up
in full committee. And I assure the Chair that he will have my full
support as we try to do that. And I yield back.

Mr. STEARNS. And I thank the gentleman and for his cogent bill
here. I think the hearing has brought out that there is a lot of sup-
port and need for this type of bill.

I would conclude by just asking Dr. Cummings, if we included in
this bill a passive standard verification, would you support the bill?

Mr. CUMMINGS. I don’t think that a passive verification is some-
thing that we could totally support.

Mr. STEARNS. So you are saying unequivocally you could not sup-
port it? I mean, is there a way we could tweak this with a passive
verification that would make it acceptable to you?

Mr. CUMMINGS. I think there is always room to look at options
and try and work out something that is acceptable to us, but a—
and we would be more than willing to sit down and work with you.

Mr. STEARNS. I appreciate your help here. We certainly want to
reach out to get professional people like yourself involved and not
move without your feedback.

So we appreciate all of our witnesses today for coming. And with
that, the subcommittee is adjourned.

[Whereupon, at 2:45 p.m., the hearing was adjourned.]
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