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(1)

RECENT DEVELOPMENTS IN ASSESSING FU-
TURE ASBESTOS CLAIMS UNDER THE FAIR 
ACT 

THURSDAY, NOVEMBER 17, 2005 

UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, pursuant to notice, at 2:02 p.m., in room 

SD–226, Dirksen Senate Office Building, Hon. Arlen Specter, 
Chairman of the Committee, presiding. 

Present: Senators Specter, Kyl, Cornyn, Coburn, Leahy, Fein-
stein, and Durbin. 

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S. 
SENATOR FROM THE STATE OF PENNSYLVANIA 

Chairman SPECTER. Good afternoon, ladies and gentlemen. The 
Judiciary Committee will now proceed with a hearing on Senate 
bill 852, asbestos reform. This is a major piece of legislation de-
signed to reform asbestos litigation with the provision of a trust 
fund of $140 billion. 

With some 80 companies having gone into bankruptcy and thou-
sands of people having suffered from mesothelioma, a deadly dis-
ease, there has been a controversy as to the adequacy of the $140 
billion and our hearing today is designed to address that issue 
head-on. 

I have been informed that we have four stacked votes at 3:30, 
and we have a great deal of testimony to hear before that time. It 
is hard to reconvene the Senate after a series of votes, especially 
late in the afternoon, so I am going to limit my opening statement 
to about a minute and yield now to my distinguished ranking mem-
ber, Senator Leahy. 

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR 
FROM THE STATE OF VERMONT 

Senator LEAHY. Well, Mr. Chairman, thank you for having this 
hearing. We have worked so hard on this bipartisan bill. We have 
had all kinds of projections. There is no absolute certainty on any-
thing, except for one thing. In my consideration, the bill the Chair-
man has worked on and Judge Becker has done so much work on, 
and others, is a lot better than the situation we have today. 

After hearing all kinds of claims of where we are on funds, I am 
glad that CBO is here and I am glad to hear their projections. I 
will put my full statement in the record, but I think having Dr. 
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Holtz-Eakin here gives us a chance to get a little bit away from the 
rhetoric and get more to the reality, and I appreciate that. And I 
appreciate what the Chairman has done. He has worked harder 
than any member of the U.S. Senate on this issue. 

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.] 

Chairman SPECTER. A special note of appreciation to Judge Beck-
er, who is with us today. We convened the so-called stakeholders 
in August of 2003 and worked about 2 years to hammer out many 
areas of agreement, with those meetings sometimes lasting several 
hours and consisting of 40, 50, 60 people. Judge Becker presided 
and did an extraordinary job in bringing the legislation to the point 
where it is today. 

Our first witness is the distinguished Director of the Congres-
sional Budget Office. He twice served on the President’s Council of 
Economic Advisers. He has been on the faculties of Columbia and 
Princeton Universities. He has an extraordinary academic and pro-
fessional background that he brings to this very important position. 

That, too, is a very brief statement of your background, Dr. 
Holtz-Eakin. We appreciate what CBO has done and we look for-
ward to your testimony. 

STATEMENT OF DOUGLAS HOLTZ-EAKIN, DIRECTOR, 
CONGRESSIONAL BUDGET OFFICE, WASHINGTON, D.C. 

Mr. HOLTZ-EAKIN. Well, thank you, Mr. Chairman, Senator 
Leahy and members of the Committee. CBO is pleased to have the 
opportunity to appear this afternoon on this important issue. We 
have a statement for the record of written testimony which we 
have submitted. Let me in the five minutes focus in on just a few 
areas. 

CBO provided its estimate of S. 852 with two goals in mind. The 
first was to provide the necessary point estimates of the receipts 
and outlays that would appear in the Federal budget over the 10-
year budget window, and then, because it really is the central 
issue, to indicate the rough performance of the asbestos fund over 
the next five decades. 

Over that period, we project that there will be roughly $140 bil-
lion in revenues for the fund and the resolution fund would be pre-
sented with claims totaling somewhere between $120 billion and 
$150 billion. In addition, there would also be some financing and 
administrative costs. As the bill is written, it would terminate pay-
ment of new claims if the fund’s resources did prove to be inad-
equate. 

Now, a representative moderate cost scenario places the value of 
the claims at about $130 billion over the 50 years, near the middle 
of our projected range of 120 to 150. That representative cost sce-
nario consists of about 100,000 pending and future claims for indi-
viduals with malignant conditions and almost 1.5 million claims for 
nonmalignant conditions. 

It is important to stress that the estimate is subject to great un-
certainty in the economic environment, in the behavior of claim-
ants, in the sources of funding and in the administration of the 
fund itself. And for that reason, it is not possible to say with per-
fect precision whether it works or it doesn’t work. Instead, it was 
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only our goal to provide rough guidance regarding whether the out-
lays and funding were in the same ball park. 

Now, subsequent to our estimate, the Bates White consulting 
firm released its analysis of S. 852. It is a comprehensive, bottoms-
up professional analysis of the underlying epidemiology and the fi-
nancial performance of the fund. The results do, however, contain 
some striking differences from CBO’s estimate and some others in 
the area. 

In particular, as shown in the chart, the Bates White analysis 
shows far greater claims for those with malignancies and far fewer 
claims for those with non-malignancies. For example, if we look at 
the second chart, the claims for Level VIII, lung cancer with asbes-
tosis, are about three times higher, which would add about $40 bil-
lion to the claims, as we estimated it. 

The Level VII claims, lung cancer with pleural abnormalities, are 
about seven times higher. Level VI claims, other cancers, are about 
12 times higher. These together would add about $140 billion to 
CBO’s estimate of the claims. It is also true that with fewer non-
malignancies, claims would be lower, but here the magnitudes are 
smaller. The lower claims reduce the cost by about $30 billion. 

Now, by definition, these differences must derive from differences 
in exposure to asbestos, incidence of disease, eligibility for com-
pensation, filing of claims for compensation and acceptance of those 
claims. We have had one meeting with the authors of the study 
and we have a limited understanding of the sources of the dif-
ferences, and only with more understanding can we determine how 
it would affect the projected level of claims and the range of uncer-
tainty. 

In closing, I guess I would just like to stress that CBO’s estimate 
and Bates White’s estimate come from different approaches. Our 
estimate of the fund is based on analyses by a number of experts, 
who in turn relied on a combination of epidemiological data, histor-
ical performance of the tort system and bankruptcy trusts and pro-
jections of the incidence of disease. As a result, it is built on the 
large amount of evidence we have from the current system and cur-
rent legal environment. The Bates White estimate looks to be a de 
novo projection of performance in an entirely new environment. 

In principle, it would be desirable to reconcile these two and to 
be able to identify all the sources of differences. Both have their 
merits. An approach built on the existing system provides great 
guidance to the costs of compensating the same claimants in a new 
form. The other approach has the advantage of showing the incen-
tives for different kinds of behavior in a new kind of system. 

Both have their disadvantages. The approach taken by CBO, the 
tops-down assessment of the current system, doesn’t perhaps fully 
capture all the incentives that one might imagine. But the alter-
native approach suffers from the disadvantage of having no evi-
dence on which to base any empirical estimates. They are all based 
on the current environment. 

We look forward to your questions and are happy to have the 
chance to be here today. 

Chairman SPECTER. Dr. Holtz-Eakin, the projections by the so-
called Bates study have Level VI and other cancers, which includes 
malignancies which are not caused by asbestos exposure. Can you 
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approximate the dollar figure that that category covers, which is 
not asbestos-related so it would not be covered by this bill? 

Mr. HOLTZ-EAKIN. In our estimates, that is a number that is 
under $10 billion. It is in a range of $5 billion. The cost under 
Bates White would be tens of billions of dollars, something in the 
vicinity of 50. 

Chairman SPECTER. The Bates study also includes the Level VII, 
lung cancer with pleural plaques, and these two disease levels com-
pensate malignant conditions accompanied by pleural thickening of 
the lungs. Are those appropriate for categorization of exposure in 
the bill, as you understand the situation? 

Mr. HOLTZ-EAKIN. Again, if I understand the question correctly, 
we have tried to understand the degree to which the underlying 
diseases would satisfy the weighted exposure criteria in the bill. 
Obviously, that requires to some extent how that would be admin-
istered and there are obvious questions about how the legislation 
would be administered, and then what assumptions were made in 
the Bates White study. I am just not sure at this point about how 
to cross-walk those two. 

Chairman SPECTER. Well, the Bates study estimates that these 
category of claims—VI, other cancers such as colo-rectal, et cetera, 
and VII, lung cancer with pleural plaques—range in the $157 bil-
lion to as much as $235 billion level. Are those estimates, in your 
judgment, realistic? 

Mr. HOLTZ-EAKIN. We thought the VIs and VIIs together would 
add about $140 billion to our estimate of the cost, and so we have 
those costing about $15 billion or so. That would move the estimate 
up to $150, $160 billion if you took those numbers at face value. 

Chairman SPECTER. The Bates study includes in the eligible pop-
ulation architects, bus drivers, taxi drivers, manicurists, barbers, 
cooks as all being sufficiently exposed to satisfy the bill’s exposure 
requirements. But those categories are really not covered by the 
bill at all, which covers only substantial occupational exposure. 

Do you have a view as to the propriety of including those cat-
egories, where the bill is explicit on covering only occupational ex-
posure? 

Mr. HOLTZ-EAKIN. I don’t have a view on propriety, but I do 
know that when we tried to find our estimate of what the bill in-
tended to cover, our estimate was our best estimate of the actual 
legislation as written and it did not appear to cover those claims 
to that degree. 

Chairman SPECTER. Well, by propriety I simply mean are they 
covered by the bill. 

Mr. HOLTZ-EAKIN. Yes. We took our best estimate of what the 
bill intended to cover. 

Chairman SPECTER. Well, are taxi drivers and manicurists sub-
ject to substantial occupational exposure, which is the requirement 
of the bill? 

Mr. HOLTZ-EAKIN. As I have stressed, we have two different 
kinds of estimates here. We counted on the experts in the area and 
we did not build a bottoms-up, occupation-by-occupation, industry-
by-industry estimate of coverage. We relied on the experts in the 
area and sort of took an assessment of the consensus in there, and 
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that consensus didn’t cover nearly the claims that Bates White 
came up with. 

Chairman SPECTER. Directly, how do you account for the chart 
which shows the studies of ASG and Peterson low and Peterson 
high and CBO being at such great variance with the rising columns 
exhibited by the chart now being disclosed? That is my last ques-
tion, Mr. Holtz-Eakin, because we are going to adhere very closely 
to the time, since we will have those three votes at 3:30. 

Mr. HOLTZ-EAKIN. I would love to be able to give you a precise 
answer to that. Obviously, we are very interested in that. To the 
extent that we understand it so far, there seem to be two different 
things going on. The first is a greater number of people estimated 
to be eligible for payments from the fund, and also out of those eli-
gible a much greater claim rate and incentives to show up and file 
claims with the fund. 

We are trying to sort that out, but it is clearly very different 
than what we had anticipated. 

Chairman SPECTER. Senator Leahy. 
Senator LEAHY. Thank you, Mr. Chairman. 
These numbers, of course, are important because, as you can 

imagine, when we get into the debate beyond changing from a tort 
system or trial by jury system, the biggest part of the debate, of 
course, is going to be on numbers. For those who are supporting 
the legislation that the Chairman and I have written, their biggest 
concern—I mean, a lot of them are saying, OK, we will support it, 
but are we going to be able to stay within the numbers? 

The projections that relate to claims expected to be filed for can-
cer from asbestos exposure have the highest awards and, of course, 
the most impact. The table you gave me recently breaks out the 
claims you expect to be filed. I notice that you expect fewer overall 
claims for the malignant disease categories. What I am thinking 
about is in 2003 you estimated about 141,000 cancer filings. Now, 
you expect just under 100,000, 99,000. Why that difference in that 
period of time in the projection? 

Mr. HOLTZ-EAKIN. Our estimates have changed from the previous 
pieces of legislation basically for two reasons. The first is changes 
in the legislation itself, with changes in the awards classifications 
both in the amounts and who is eligible, and the passage of time 
which has affected the number of pending claims outstanding, 
which are an important aspect of the financial impacts. 

About half of the claims arise in the first 10 years and that is 
largely due to the overhang of pending claims. So with the passage 
of time, we have updated both the filing of new claims in the tort 
system, and also the resolution of some claims. The numbers will 
differ as a result. 

Senator LEAHY. Do you consider Dr. Bates’s projection for cancer 
victims to be out of the mainstream? 

Mr. HOLTZ-EAKIN. We were certainly surprised by the mag-
nitudes, but I think it would be unfair to be dismissive just because 
of the numbers. I think I would like to understand the degree to 
which we can learn something from this study and use it in the 
same way that we have used the other experts’ studies to provide 
guidance to the Committee and the Congress on the overall per-
formance of the fund, taking advantage of everything we know 
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about the area. These are new. They certainly strike me as worth 
understanding, but we don’t understand them well enough yet to 
really judge them. 

Senator LEAHY. Does that mean CBO will be doing a reevalua-
tion, or are these numbers we can go to the floor with? 

Mr. HOLTZ-EAKIN. I can say that we always are careful to make 
sure that if there is new evidence that would cause us to change 
our estimate, we would do that. If we have made some mistake or 
provided poor guidance to Congress, we, of course, would change 
our estimate. I don’t know that we are in that position yet. We 
don’t understand these numbers and at the moment I don’t have 
a plan of that sort. 

Senator LEAHY. The reason I mention this, Doctor, is if—and the 
one thing you should never try to predict are Senate schedules. 

Mr. HOLTZ-EAKIN. There are lots of things I don’t want to pre-
dict. 

Senator LEAHY. I would like to be able to predict the lottery 
numbers. But after 31 years here, I have given up trying to predict 
it. The one prediction I was able to safely make is when it was an-
nounced with great fanfare this year that the House and Senate 
would recess in early October, I knew that would never happen. 
Now, I am thinking that there is an outside chance we will get out 
of here by Christmas Eve, but I am doubting it. 

But assuming they keep to their projections, sometime after the 
Alito debate we will have this bill on the floor. That certainly is 
what Senator Specter and I hope. If there is going to be a reevalua-
tion, I would urge that you get it done between now and then be-
cause we will rely on CBO numbers. 

Mr. HOLTZ-EAKIN. Well, we will certainly continue to work with 
the Committee and provide you what you need. 

Senator LEAHY. That is basically what I mean— 
Mr. HOLTZ-EAKIN. Sure. 
Senator LEAHY [continuing]. Just as long as the door doesn’t 

close as of today. 
Mr. HOLTZ-EAKIN. The door is not closed, sir. 
Senator LEAHY. Great. Thank you, Doctor. Thank you, Mr. Chair-

man. 
Chairman SPECTER. Thank you very much, Senator Leahy. 
Under the early bird rule, Senator Coburn. 
Senator COBURN. I wonder if you all read the additional views 

of the other Senators on the Committee before you attempted to de-
fine the costs of this trust fund. 

Mr. HOLTZ-EAKIN. We have attended many of the meetings at 
which— 

Senator COBURN. That isn’t what I asked you. I said did you read 
the additional views that were submitted by myself and Senators 
Grassley, Kyl and Cornyn. 

Mr. HOLTZ-EAKIN. Yes, as we were doing the estimates. 
Senator COBURN. Then you will be familiar with the concerns 

that were in there in terms of the anecdotal and case control, but 
lack of cohort studies associated with Level VIs and Level VIIs. Are 
you familiar with that? 

Mr. HOLTZ-EAKIN. I am not intimately familiar, but the staff has 
studied this. 
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Senator COBURN. Is the assumption that you all made on Level 
VIs and Level VIIs the same as the assumptions that are made in 
the bill, disregarding what the other additional views were in 
terms of the medical criteria associated with Level VI and Level 
VII? 

Mr. HOLTZ-EAKIN. I am not sure what the question is. 
Senator COBURN. Well, the question is are the assumptions that 

you made on Level VI and Level VII based on the medical criteria 
in the bill, based on you see a certain number of people achieving 
that. 

Mr. HOLTZ-EAKIN. Yes. 
Senator COBURN. And you did not take into consideration any of 

the concerns that were raised by the other additional views of the 
Senators on this Committee with regard to the looseness of the 
medical criteria associated with that? 

Mr. HOLTZ-EAKIN. Well, I don’t think that is exactly how we put 
together the estimate. We certainly knew the concerns and they 
are one piece of the evidence that went into putting together our 
estimate, but we also went to the other studies in the area. We 
have met with the experts— 

Senator COBURN. Well, they did the same thing. They looked at 
only the medical criteria and the testimony, rather than the addi-
tional views. The concern I have is the accuracy of the CBO. And 
Senator Leahy put it right; you have got a tough job. Nobody 
knows whether you are going to be right or wrong, but the real 
problem is going to be if you are real wrong, if you are very wrong. 
What will happen is the very people we are going to want to help 
are not going to get help because the money will be gone in three 
or 4 years. 

Having read your study, I believe you ignored significantly the 
reality of the legal climate in this country that will connect other 
cancers and other diseases in both Level VI and Level VII. And 
without looking at the medical criteria and that incentive, I think 
you have underestimated by far, and so does Dr. Crapo and other 
experts who testified before the Committee, as to the motivation for 
securing the funding. 

So my question to you is did you look only at the criteria in the 
bill and what was said in the bill and the assumptions that are 
made in the bill on Level VI and Level VII as you looked at the 
number of claimants that you projected would be claiming under 
these cases, because that is the real difference. I mean, there is not 
a big difference, other than Level VI and Level VII, between the 
two studies. So where is the difference? The difference has to be 
there. 

Mr. HOLTZ-EAKIN. Certainly, that is a key difference, and I think 
the best way to answer the question is that when we do the esti-
mates, we look at the new environment, as categorized by the legis-
lation, in the economy and look at the incentives for people to file 
and the incentives for the administrator to accept or reject claims. 
I mean, that is all part of doing the estimate. 

Now, obviously, we came down in a different place than did some 
other people, and that happens. I think we also tried to be very 
clear that there are places that we can’t be sure about how things 
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will play out simply given the legislation. You know, will the Insti-
tute of Medicine conclude that there is no relation? We don’t know. 

Senator COBURN. For example, there is much more doubt on 
Level VI and Level VII than there is anywhere else in this bill. 
Would you agree with that? 

Mr. HOLTZ-EAKIN. We tried to flag down certainties, as well. We 
tried to be honest about the fact that for 10 years we have to give 
numbers. Obviously, a 10-year estimate of this particular piece of 
legislation is not the answer to anyone’s question. So we tried to 
give some guidance to roughly how the fund would play out. 

But we tried, I thought, to be very, very clear about the uncer-
tainties associated with doing it. And there is a list of those uncer-
tainties and they are also in the estimate as we released it. 

Senator COBURN. So you can explain the difference between you 
and the Bates study because you can— 

Mr. HOLTZ-EAKIN. Not yet, not entirely, but we will. 
Senator COBURN. Well, you came down with a completely dif-

ferent set of numbers than what they did on Level VI and Level 
VII, correct? 

Mr. HOLTZ-EAKIN. We know that there are big differences in 
these claims. There is no doubt about that. What is the underlying 
source of the difference? Is it exposure, is it differences in estimates 
of eligibility, is it differences in filing rates, is it differences in ac-
ceptance of filed claims? I can’t break it apart that well and that 
is something that would be desirable. 

Senator COBURN. I think we are going to get to hear that today, 
aren’t we, Mr. Chairman? 

Chairman SPECTER. We are going to have a representative of the 
Bates study here, yes. 

Senator COBURN. Thank you very much. 
Chairman SPECTER. Thank you, Senator Coburn. 
Senator Feinstein. 
Senator FEINSTEIN. Thank you, Mr. Chairman. As one who has 

wanted to see a bill, I am really concerned by what has happened. 
And I feel kind of sorry for you because you are really in the hot 
seat. Obviously, because you are neutral, we go to you for an opin-
ion. 

I am looking at a chart and I am looking at this Level VI, where 
Bates’s base estimate is 212,000 and the upper-bound estimate is 
526,000. You are at 17,500. Now, that is an astronomical dif-
ference. 

Then I am also looking at the additional occupations that the 
Bates study brings into this, and I think somehow we are going to 
have to come to some agreement to either clarify the various classi-
fications here or clarify the occupations, because the swing—and I 
have got them all here—the swing between the different studies is 
just far too great. So I don’t know how you are going to reconcile, 
and more importantly at this stage I don’t know how we are going 
to reconcile it. 

Do you have any thoughts on that? 
Mr. HOLTZ-EAKIN. Well, certainly, I think a little more time with 

Mr. Bates and the folks who put together the study is the first 
order of business for us, at least. It is often the case that we have 
estimates that differ from other experts in the area. This one is 
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particularly dramatic, particularly in the Level VIs, but usually 
with the time to sit—people go at these things differently and so 
you have to first line up the methods and then piece by piece find 
out within those methods where the assumptions differ. That proc-
ess, I think, is an important one and one that we are just not done 
with. 

Senator FEINSTEIN. Are you doing that now? 
Mr. HOLTZ-EAKIN. We have had one meeting. 
Senator FEINSTEIN. Right. 
Mr. HOLTZ-EAKIN. The studies came out recently. We have had 

one meeting. 
Senator FEINSTEIN. How long do you think it will take? 
Mr. HOLTZ-EAKIN. Some people hate to project schedules. I know 

the timetable in the Senate, though. 
Senator FEINSTEIN. The reason I am asking is because the 

present schedule has this being the first bill up in the new year. 
I think, Mr. Chairman, if this isn’t known before the new year 

so that we have an ample opportunity to understand and go over 
it, I don’t know how we can consider this bill on the floor in Janu-
ary. I mean, the differences are stark between Navigant, between 
Manville, between others that have done the studies. I think Sen-
ator Coburn has sort of hinted to this all along that there was a 
problem. We have to know where there is or is not with some defi-
nition before we vote on the floor. At least that is my very strong 
view. 

Chairman SPECTER. Well, Senator Feinstein, that is precisely 
what we are going to find out. You have very, very broad variances 
here to respond to your inquiry. CBO projects between 8,000 and 
27,000 under Level VI and 10,000 to 32,000 under Level VII. Bates 
White projects over 350,000 claimants, 212,000 for cancers and 
198,000 for lung cancers with pleural plaques. 

That is what Dr. Holtz-Eakin is going to study further to show 
that his estimates are more reliable. We are working on that cur-
rently and I think we have time between now and the end of Janu-
ary when we come back into session. We have the better part of 
2 months to get that job done. 

Senator FEINSTEIN. I hope so. Thank you. 
Chairman SPECTER. Thank you, Senator Feinstein. 
Senator Cornyn. 
Senator CORNYN. Thank you, Mr. Chairman. 
Dr. Holtz-Eakin, thank you for being here and for your service 

to the Congress and to this Committee in a very difficult job. I just 
want to make clear as much as I can that your estimate depends 
on the validity of certain assumptions in terms of how many claims 
would be made and what the mixture of those claims will be. Is 
that correct, sir? 

Mr. HOLTZ-EAKIN. Absolutely. 
Senator CORNYN. And you project, as you said, between $120 and 

$150 billion over 50 years, and I want to talk to you about the limi-
tations that you have stated in the report because I think it is im-
portant for us to understand. As I understand it, the Bates and 
White study has, using different assumptions, said that the trust 
fund would have to pay out anywhere between $300 billion and 
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$695 billion. So that dramatically demonstrates how important the 
validity of those assumptions are. 

Just in fairness to you and so it is accurately portrayed here, 
your report says these estimates, the CBO estimates, must be 
viewed with considerable caution. The reports says there might be 
a significant risk of under-estimating the number of future asbes-
tos claims. That is, I think, what causes all of us heartburn in try-
ing to figure out exactly what we are doing here. 

Let me just read one other paragraph. Your report says, ‘‘A more 
precise forecast of the fund’s performance over the next five dec-
ades is not possible because there is little basis for predicting the 
volume of claims, the number that would be approved, or the pace 
of such approvals. Epidemiological studies of the incidence of future 
asbestos-related disease and the claims approval experience of pri-
vate trust funds set up by bankrupt firms can be used to indicate 
the range of experience of the Federal asbestos trust fund, but 
those sources cannot reliably indicate the financial status of the 
fund over such a long period of time.’’ 

Did I accurately state the limitations that you have included in 
your CBO estimate? 

Mr. HOLTZ-EAKIN. Certainly. We have tried to caution all along 
the difficulty of both translating what we know into a five-decade 
future and where it is not just the length, but the timing within 
that matters a great deal. The revenues come in fairly steadily. It 
is our anticipation that claims will come in much more front-load-
ed. 

The administrator will have to use the authority to borrow to pay 
those claims, and as a result the debt service costs are an impor-
tant part of the financial performance of the fund. So it is not just 
the levels; it is when they show up that matters, and that is dif-
ficult. 

It is also the case that this is a different environment than the 
existing tort system and private trusts. It is meant to be. That is 
the purpose of the legislation, but it does mean we have no experi-
ence in that new environment; no one does. So any conjecture 
about behavior in that environment is just that, conjecture, and we 
have to be able to identity the important pieces of that. 

Senator CORNYN. Thank you for that. It is important for every-
one to understand. It seems to me that there are three different 
methodologies for predicting future claims which, as you said, is 
conjecture. One is claims already filed in court in the past, obvi-
ously; No. 2, past claims experience with existing trusts; and, 
three, epidemiological estimates of people who will experience as-
bestos-related disease. 

It seems to me apparent that the CBO relied on some combina-
tion of the first two; that is, claims already filed in court in the 
past and past claims experience of existing trusts, while Bates and 
White relied on the third; that is, epidemiological estimates of peo-
ple who experience asbestos-related disease. 

Can you comment on the merits of one methodology over the 
other? 

Mr. HOLTZ-EAKIN. We are not epidemiologists and won’t pretend 
to be, but there is a far cry between a projection of cancers and 
payments out of the fund, as laid out in the legislation. You would 
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have to provide a link between the cancer and exposure to asbes-
tos, and satisfying the weighted exposure requirements. Incidence 
of disease does not automatically match up with a claim. There has 
to be the decision to file a claim. The administration of the fund 
has to approve the claim, and the pace at which that is done is 
also, as I mentioned, important. 

So it is not obvious that the finest epidemiology, even given the 
uncertainties there, translates into the best financial forecast. 
There are a lot of steps in between and I would say knowledge on 
all three fronts is preferable. 

Senator CORNYN. Mr. Chairman, I would ask unanimous consent 
to include in the record a letter from the Statistical Assessment 
Service, an affiliate of George Mason University, which, as you 
know, has also reviewed the Bates and White study, as well as a 
copy of their report for the record. 

Chairman SPECTER. Without objection, they will be made part of 
the record. 

Senator CORNYN. Thank you. 
Chairman SPECTER. Senator Kyl. 
Senator KYL. Thank you, Mr. Chairman. 
Obviously, we are trying to move forward here with a solution, 

but as you pointed out, Mr. Holtz-Eakin, the estimates are critical 
to putting together a bill and yet they are very difficult to make, 
and variations depend significantly upon the assumptions that are 
made. 

Is it also the case that the assumptions change based upon the 
point in time at which they are made? For example, when the bill 
was first put together a couple of years ago, the assumptions would 
be necessarily different than they would be today and those as-
sumptions would be necessarily different than, say, 6 months ago 
on things such as what has transpired in the meantime, such as 
the number of claims. I have been told, for example, that roughly 
$11 billion has been paid out since the beginning of this process. 

Could you speak to that phenomenon, as well, since you have al-
ready spoken to the other part of the assumption phenomenon, but 
just the passage of time and how that necessarily changes our as-
sumptions as well? 

Mr. HOLTZ-EAKIN. The passage of time does matter. It matters 
for the economic environment. I don’t think that is central to our 
estimates, but interest rates are a part of this calculation and those 
projections will matter, especially over the first 10 years. The over-
hang of pending claims is certainly an important part of the finan-
cial performance of the fund. 

The magnitude will change with time as new claims are filed and 
are resolved in the tort system in one way or another. Our estimate 
assumes that things march on the timetable laid out in the legisla-
tion; that those individuals who have been severely harmed will be 
paid quickly, as the bill intends. The degree to which all of that 
transpires exactly on schedule affects the performance greatly and 
those are all important considerations. 

Senator KYL. I am sure you haven’t done this, but, for example, 
it would be interesting to try to determine whether, had this been 
in effect when the bill was first passed out of the Judiciary Com-
mittee, the result would be the same as it is today, and then try 
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to project from that something out to, let’s say, six or 8 months 
from now, or whether, in fact, we would have been surprised by 
some of the developments. 

Do you have any sense at all—have you looked at it in that re-
fined a way yet? 

Mr. HOLTZ-EAKIN. No, we haven’t. 
Senator KYL. Obviously, we are going to be relying a great deal 

on you. The variations that Senator Feinstein pointed out are sim-
ply so great here that we have got to come to grips with this. Since 
the whole concept of the trust fund is a rough justice kind of con-
cept where you are making a lot of guesses and you know that 
going in, those guesses have got to be as accurate as possible. And 
so we will have to rely upon the expertise of groups like yours to 
help us understand all of the different elements that go into these 
estimates and whether or not they remain true over time. 

I know what I am concerned about is that even a study done two 
or 3 months ago discussed today may well not apply to the cir-
cumstances we face next March or April or May, and I don’t know 
for sure how we build that into what we are talking about either. 
Any comment, or you, too? 

Mr. HOLTZ-EAKIN. I think the heart of it, as has been mentioned, 
is the Level VIs, and I can say that certainly when the study was 
released and we became aware of it, it caught our attention. We 
have worked with this Committee, in particular, for many years 
and tried to produce high-quality estimates of previous pieces of 
legislation. So, obviously, it caught our attention. 

It is important to answer questions we don’t know the answer to 
right now. Are the differences due to a different estimate of the 
number of bodies who are eligible, not just exposed, but eligible 
under the criteria in the bill for compensation, or are there dif-
ferences in the same number of bodies being eligible but very dif-
ferent behavior on the part of claimants to file claims and/or the 
administrator to accept claims, or is it a combination? I think those 
are the central things to resolve. 

Senator KYL. I appreciate it very much. Thank you. Thank you, 
Mr. Chairman. This is an important hearing. 

Chairman SPECTER. Thank you very much, Senator Kyl. 
Dr. Holtz-Eakin, we would appreciate it if you would stay with 

us while we hear the next panel because there may well be some 
issues raised which we will want your comments upon. 

In light of the questions raised, I think it fair to make a couple 
of comments before we turn to the second panel, and that is that 
recognizing the difficulties of any estimate, we have provided for 
that contingency in the bill by reverting to the tort system, by 
going back to court. Where the insurers and the manufacturers 
have agreed to put up $140 billion, they realize that may not be 
their total exposure. Some have estimated the exposure as high as 
$500 billion, $1 trillion, if we do not find a way for asbestos reform. 
There are also sunset provisions which have a detailing on how we 
change medical criteria and how we change a variety of standards. 

So you are not indispensable here, Dr. Holtz-Eakin. I just want 
you to know that if you are wrong—and anybody can be wrong and 
this is a best-estimate proposition, but you have great credibility in 
CBO. But we have fail-sale provisions. 
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I would like to turn now to panel two. 
Senator FEINSTEIN. Can I ask one quick question? 
Chairman SPECTER. Are you sure it is quick, Senator Feinstein? 
Senator FEINSTEIN. It is. 
Chairman SPECTER. OK. 
Senator FEINSTEIN. Part of the bill says ‘‘employment in an in-

dustry, in an occupation, where for a substantial portion of a nor-
mal work year for that occupation the claimant,’’ and then there 
are a list of criteria, ‘‘must have handled raw asbestos fibers, must 
have fabricated asbestos-containing products, so that the claimant 
in the fabrication process was exposed to raw asbestos fibers; must 
have altered, repaired or otherwise worked with an asbestos-con-
taining product,’’ et cetera, et cetera. 

So you apply all of these, do you, when you are going to look at 
what this other evaluation has brought in to see if they apply these 
things? 

Mr. HOLTZ-EAKIN. One of the things we are interested in learn-
ing more about is how those criteria are applied in the other esti-
mates. 

Senator FEINSTEIN. But you have applied them in your esti-
mates? 

Mr. HOLTZ-EAKIN. We have done our very best to price the bill 
as it stands. 

Senator FEINSTEIN. Thank you. Thank you, Mr. Chairman. 
Chairman SPECTER. Thank you, Senator Feinstein. 
Thank you, Dr. Holtz-Eakin. 
[The prepared statement of Mr. Holtz-Eakin appears as a sub-

mission for the record.] 
Chairman SPECTER. We now turn to Dr. Bates, Dr. Welch, Dr. 

Peterson, Mr. Lederer and Dr. Martin. 
Our first witness is Dr. Charles Bates, President and Senior 

Partner at Bates White, a national consulting firm dealing with 
economic analysis. Dr. Bates had served as Vice President of A.T. 
Kearney. He began his career on the faculty of Johns Hopkins Uni-
versity in the Economics Department. He holds a bachelor’s degree 
in economics from the University of California and a master’s and 
doctorate from the University of Rochester. 

Welcome, Dr. Bates. We look forward to your testimony. 

STATEMENT OF CHARLES E. BATES, PRESIDENT AND SENIOR 
PARTNER, BATES WHITE, LLC, WASHINGTON, D.C. 

Mr. BATES. Good afternoon, Mr. Chairman and members of the 
Committee. Given the time constraints, I am going to abbreviate 
my planned oral comments, cut them approximately in half, but 
will submit the entire written portion for the record. 

Chairman SPECTER. Your full statement will be made a part of 
the record, as will all statements. 

Mr. BATES. We conclude that the proposed trust fund is under-
funded. The reason is that the FAIR Act establishes an entitlement 
for compensation to large numbers of lung and other cancer pa-
tients who currently do not have valid tort claims. Whereas lung 
claimants face the prospect of jury trials where they need to estab-
lish asbestos as the likely cause of their cancer, the FAIR Act re-
places this with a contributing factor standard of proof. The tort re-
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quirement is much harder to establish because although asbestos 
contributes to the risk of lung cancer, it is rarely the principal 
cause. 

The FAIR Act proposes to compensate pending and future claim-
ants who fall into one of the specified disease categories. There is 
relatively little controversy about the number of claims for meso-
thelioma, lung cancer with asbestos, and impaired non-malignant 
disease. This is because most of these claimants already have in-
centives to file in the tort environment, and hence extrapolating 
from the historical filing behavior as CBO has done is fairly accu-
rate. 

However, our estimate differs from the CBO estimate for the two 
remaining disease categories—Level VII, lung cancers with pleural 
markers, and Level VI, other cancers. These two disease categories 
pose the greatest threat to the fund’s financial viability. 

Historically, claims corresponding to Level VII, lung cancer, and 
Level VI, other cancer categories, are rarely compensated in the 
tort environment. The tort environment requires claimants to show 
that asbestos was the cause of their disease. These cases are hard 
to win, since lung and other cancers lack the strong link to asbes-
tos that mesothelioma has. If someone has mesothelioma, it was 
most likely caused by asbestos exposure. In contrast, if someone 
has lung cancer, it was most likely caused by smoking. 

The FAIR Act weakens the tort criteria. It only requires claim-
ants to show that asbestos was a significant contributing factor. 
Many researchers, including Dr. Nicholson, state that asbestos ex-
posure increases the incidence of lung and other cancers. We be-
lieve that doctors will interpret this finding to mean that asbestos 
was a significant contributing factor for lung and other cancers. 

Our research indicates that 20 million people alive today have 
worked in occupations that will qualify under the FAIR Act. Mil-
lions of these individuals will develop lung and other cancers most-
ly from causes other than asbestos. Hundreds of thousands of them 
will also have pleural changes. 

It is not possible to reliably know how many of these qualifying 
lung and other cancer claimants will file with the fund. However, 
the FAIR Act greatly increases the incentive for these individuals 
to file for compensation. Depending on their smoking history, these 
claims would receive between $200,000 and $800,000 from the 
fund. 

This morning, I had the opportunity to review the written testi-
mony of several members on the panel today who are critical of our 
study. I would like to thank these members for bringing to light 
several of the issues that clarify our analysis. Their criticisms are 
essentially three points. 

First, they argue that we do not account for differences in expo-
sure level within the population studied. This is incorrect. All of 
our models explicitly account for each individual’s amount of expo-
sure. Of the 27 million people in our study population alive in the 
year 2000, 18 million have low exposure levels and account for only 
a small fraction of the qualifying claimants. 

Second, our critics assert that we overstate the number of indi-
viduals from low-exposure occupations who will qualify for com-
pensation under the FAIR Act. This group is not the source of the 
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shortfall. These 18 million individuals account for only $30 billion 
of our $300 billion entitlement estimate. In contrast, the 9 million 
individuals with medium- to high-level exposure account for $270 
billion, 90 percent of our low-end estimate. Even entirely excluding 
the low-exposure group, the trust fund remains insolvent. 

Third, our critics assert that we assume a hundred percent of 
qualifying claimants would file with the fund. Actually, this grossly 
mischaracterizes our report. We explicitly address the difference 
between the entitlement created and the realized claiming rate. If 
all levels other than Level VI and Level VII file at their historical 
tort rates, then the trust has only sufficient funds to compensate 
at most 13 percent of qualified other cancer and non-asbestotic 
lung cancers. Given the financial incentive created by the FAIR Act 
for these cancers, I believe it is very unlikely that such a large frac-
tion of these qualifying individuals would not file for their entitle-
ment. 

Thank you again for the invitation to appear today. I hope this 
summary has been useful. I would be happy to address any ques-
tions and I welcome the opportunity to work with Dr. Holtz-Eakin 
to reconcile our estimates. 

[The prepared statement of Mr. Bates appears as a submission 
for the record.] 

Chairman SPECTER. Thank you, Dr. Bates. 
Our next witness is Dr. Laura Welch, Adjunct Professor of the 

Department of Environmental and Occupational Health at George 
Washington University, a department she previously chaired. She 
has held positions on the faculties of Yale University and the Al-
bert Einstein College of Medicine. She has a very distinguished 
background in occupational care in health clinics. 

We welcome you here, Dr. Welch, and the next 5 minutes are 
yours. 

STATEMENT OF LAURA WELCH, M.D., MEDICAL DIRECTOR, 
CENTER TO PROTECT WORKERS RIGHTS, WASHINGTON, D.C. 

Dr. WELCH. Thank you, Chairman Specter and members of the 
Committee. Thank you for having me here. As you know, I am here 
to give you some of my thoughts about the report that Dr. Bates 
was just discussing, which, as we have already said, estimates pro-
jected claims and costs of the proposed fund and comes up with 
numbers and dollars that are much higher than other estimates. 

I want to focus some more on the medical criteria and some of 
the epidemiology. I am not going to come up with numbers and I 
would defer to other people on the panel in terms of the specific 
estimates. But I want to restate the rationale for the trust fund 
and some of the key points of the medical criteria which I think 
are important as we are talking about these different levels, the 
Level VIs, the Level VIIs. 

Everybody agrees that the fund’s goal is to compensate people 
who are sick from asbestos-related disease, and the agreement was 
people who had asbestos-related disease but no impairment are not 
compensated under this fund. I would like to point out that people 
who have asbestos-related cancer are sick. I think everyone would 
agree with that. 
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Individuals who have lung cancer with pleural plaque and sub-
stantial occupational exposure to asbestos have an asbestos-related 
cancer and must be compensated under this trust fund. Elimi-
nating this group of workers from compensation under the fund 
would undermine the principles on which the trust is founded. 

Then the medical criteria that were originally agreed upon by the 
Judiciary Committee in 2003 in conjunction with S. 1125 at that 
time were developed carefully in a bipartisan manner and based on 
sound science. In my view, those criteria were conservative. They 
don’t include everybody that experts would say have an asbestos-
related cancer. It is a conservative criteria. 

But this year during the markup on the current bill, the criteria 
were made even more restrictive by eliminating the category of 
lung cancers with significant asbestos exposure but no x-ray 
changes. In my opinion, that change is contrary to the scientific 
evidence and it excludes asbestos-related cancers. That is kind of 
the background in which we are approaching some of these esti-
mates. 

Having read both the Bates and White report and then the addi-
tional PowerPoint presentations, my understanding of the esti-
mates were that the report over-estimates the population eligible 
by including occupations such as Senator Feinstein was men-
tioning, occupations that maybe have a potential exposure to asbes-
tos, but a low likelihood. 

The bill is going to compensate not populations, but individual 
people. Individual people have to come forward and demonstrate 
that an individual person has exposure that meets the criteria 
under the bill. So putting in a population where there is the poten-
tial for exposure, not very many of those people in those low-expo-
sure populations will be able to demonstrate what is required 
under the bill. 

In addition, in my written comments I describe how I think that 
the estimate of pleural disease in the population at risk is much 
too high, as well. So you take the population at risk in pleural dis-
ease and the proportion of cancer in that population and you get 
a large number, but I don’t think that that method is appropriate 
to basically multiply those things times each other. The proportion 
of pleural disease, I think, is too high. 

One important point I want to make is that—and Senator Fein-
stein already pointed this out—the bill requires substantial occupa-
tional exposure, as she had read the definition, and also weighted 
years, so that for Levels VI, VII and VIII you have to have jobs 
that have substantial occupational exposure and then between 8 
and 15 years in those jobs, using a weighted formula. 

I can’t imagine it is possible for someone who was a barber, a 
manicurist, a forester or any of those occupations to demonstrate 
that. It is possible. If someone can make the case, they can be com-
pensated, but the subset of people exposed to asbestos who are eli-
gible under the weighted formula is a very small number of the po-
tential people who have had exposure in the past. 

So let me say I think there is certainly uncertainty about the 
number of claims that can be filed and the funding that is needed. 
The AFL and the Building and Construction Trades are also con-
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cerned that the level of funding could be insufficient, particularly 
in the early years when the number of claims will be the greatest. 

The original legislation had provided for contingency funding and 
we would support having that in there. But at a minimum, the re-
turn to the tort system must be maintained so that the individuals 
who are sick from asbestos-related disease don’t bear the burden 
of the uncertainty; that they are not left high and dry, as we might 
say, because of the uncertainty. I think, Mr. Chairman, you pointed 
out the importance of keeping that failsafe in there. 

So let me stop there and take any questions. 
[The prepared statement of Dr. Welch appears as a submission 

for the record.] 
Chairman SPECTER. Thank you very much, Dr. Welch. 
Our next witness is Mr. Mark Lederer, who is the Chief Finan-

cial Officer of the Manville Personal Injury Settlement Trust, giv-
ing him very extensive experience in the issues which we are look-
ing at today. He has a bachelor’s and master’s from Johns Hopkins 
University and an MBA from Columbia. 

Thank you for coming in today, Mr. Lederer, and we look forward 
to your testimony. 

STATEMENT OF MARK LEDERER, CHIEF FINANCIAL OFFICER, 
MANVILLE PERSONAL INJURY SETTLEMENT TRUST, 
KATONAH, NEW YORK 

Mr. LEDERER. Mr. Chairman and members of the Committee, my 
name is Mark Lederer and I am the Chief Financial Officer of the 
Manville Personal Injury Settlement Trust, which I will refer to 
today as the Manville Trust or simply the Trust. I may also refer 
to the Claims Resolution Management Corporation, or CRMC, the 
trust operating company that processes trust claims and maintains 
its data, which is located in Falls Church, Virginia. In the past, you 
have heard testimony from David Austern, the President of CRMC 
as well as the general counsel of the trust. 

I will make only some brief summary comments here. I start by 
noting that the testimony I am giving reflects my personal opinions 
and not necessarily the position of the Manville Trust or of CRMC. 
You may recall that trustees have written to you stating their op-
position to the FAIR Act, specifically the provisions that would con-
fiscate the assets of the existing asbestos trusts. 

From an initial funding of only $2.2 billion, the Manville Trust 
has paid out approximately $3.4 billion in claims, with approxi-
mately $1.7 billion in remaining assets, approximately equal to the 
estimated proceeds available to unsecured creditors if the Manville 
Corporation had been liquidated rather than reorganized. The 
Manville Trust has more experience with asbestos claims and pro-
jections than any other trust. Johns Manville was by far the domi-
nant producer of asbestos and asbestos-containing products. 

While asbestos claimants today seek compensation from scores or 
hundreds of different sources, most and eventually all file a claim 
with the Manville Trust, which has an efficient administrative pro-
cedure much like the one envisioned in the FAIR Act. Approxi-
mately 765,000 claims have been received, but of that number 
73,000 have been withdrawn, many of them being duplicative and 
incomplete. And over 650,000 have been resolved. It is because the 
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Manville Trust has data relating to such a large share of the uni-
verse of asbestos claimants that people with different perspectives 
on the FAIR Act have relied on the Manville Trust data over the 
past 3 years. 

I am not testifying today as an expert in projecting claims, but 
as one of the most experienced consumers of such projections. Re-
flecting this background, I did not come to criticize anyone’s meth-
odology. Rather, I came here to report on the Manville Trust expe-
rience with claims and claims projections which may shed some 
light on predictions that have been made regarding future claiming 
behavior. 

The Manville Trust has commissioned seven claims projections 
over the last dozen years and has taken a lead in working with the 
experts who have performed the projections. The total number of 
claims the Manville Trust has received since its inception in 1988 
has greatly exceeded projections. Every forecast has been exceeded 
by the ensuing forecast until the last forecast made this year. 

As a result, the Manville Trust is able to pay only a fraction of 
the full value of claims. Our limited fund status and our goal to 
treat all claimants equally makes it imperative that our payments 
are based on reliable claim forecasts. 

Not all types of claims have been equally unpredictable. The 
huge numbers of claims exceeding projections overwhelmingly have 
been non-cancer claims. To date, the underlying epidemiology 
makes projecting cancer claims more reliable than non-cancer 
claims, where socio-economic and legal considerations play a larger 
role. The number of cancer claims has been relatively stable, but 
with an upward trend, and it has been my experience that signifi-
cant changes in criteria, process and financial incentives have and 
can dramatically change filing levels. 

The value of compensation the Manville Trust currently pays is 
far less than the amount the contemplated fund would pay under 
the FAIR Act. However, in the current system expert plaintiffs’ at-
torneys typically file claims against dozens of defendant trusts on 
behalf of each cancer claimant. The total value of settlements that 
the average cancer claimant currently collects from all sources has 
not been disclosed. Given that so much is uncertain regarding the 
forecasts, every effort should be made to learn as much as possible 
about current conditions. 

Whatever the total value of settlements is in the current system, 
it is clearly a multiple of the value of unimpaired non-cancer 
claims. And it is our experience that the asbestos plaintiffs bar has 
been highly effective in identifying individuals with those lower-
value claims. 

A huge increase in lung cancer claimants with significant occupa-
tional exposure and underlying disease seems out of place in the 
context of over 20 years of claim experience. For that reason, and 
subject to learning more, the Manville Trust does not currently an-
ticipate any large increase in the rate of cancer claims over its cur-
rent projections. 

The FAIR Act would create a different compensation environ-
ment than the current system, and the Manville Trust forecasts 
were not designed to predict behavior in that changed environment. 
How useful the Manville Trust’s years of experience are in pre-
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dicting claim filings under the Act depends in large part on the de-
gree of difference between the systems for compensating claimants 
historically, including but not limited to the Manville Trust, and 
what is being proposed. I leave it to the Committee to decide the 
weight it chooses to place on the Manville Trust experience. If 
members of the Committee have further questions regarding that 
experience, I will try to answer them to the best of my ability. 

Thank you. 
[The prepared statement of Mr. Lederer appears as a submission 

for the record.] 
Chairman SPECTER. Thank you, Mr. Lederer. 
We now turn to Dr. Mark Peterson. For the past 14 years, he has 

been special adviser to the courts regarding the Manville Trust. He 
has extensive experience with the Federal courts and is an expert 
on how asbestos claims are valued. He has a law degree from Har-
vard and a doctorate from UCLA. 

Thank you for coming in today, Dr. Peterson, and we look for-
ward to your testimony. 

STATEMENT OF MARK A. PETERSON, PRESIDENT, LEGAL 
ANALYSIS SYSTEMS, THOUSAND OAKS, CALIFORNIA 

Mr. PETERSON. Thank you, Mr. Chairman and members of the 
Committee. Both CBO and Bates White have recently warned of 
risks of S. 852. My written testimony comments on both, but I will 
talk primarily today about the CBO forecasts and warnings. 

CBO has stated a series of warnings about the risks of 852. They 
say the resources may be insufficient and would lead to the fund’s 
sunset. They say that the value of claims may exceed $140 billion. 
They said that in addition to that, there will be significant interest 
costs. 

Both of these estimates of liabilities and interest costs may be 
too low. CBO acknowledges that its forecasts are uncertain and 
says that they could be under-estimates, and that is the historic ex-
perience, as Mr. Lederer just described. CBO warns that the re-
ceipt of the $140 billion is, as they say, highly uncertain and fore-
casts of that are unreliable. They say the fund will incur a large 
debt, that S. 852 could increase insolvencies that would jeopardize 
the ability to repay the debt, and the Government general fund 
may have to repay the debt. Those are all warnings in the report. 

CBO’s report does not flesh out these warnings. How much inter-
est? How much debt? What are the risks of sunset? To examine 
these questions, we used the available data in CBO’s present and 
prior reports to understand and quantify these risks. We accepted 
CBO’s estimate of the number of pending claims, the number of fu-
ture claims, and used the values in S. 852 to place values on them. 

For each year, we calculated the liability that would have to be 
paid under the terms of the bill based on the number of claims 
from CBO’s analysis using the distribution of diseases among the 
categories of the legislation as CBO says they are and applied 
those values. We then ran a year-by-year cash-flow analysis calcu-
lating for each year the total liability that would be payable that 
year and the revenue that would be available to pay it, assuming 
warnings may be untrue, according to CBO—we assume that the 
funds will come in as the statute says. 
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We look at the borrowing capacity in each year and the amount 
of borrowing that would need to be made in that year and cumula-
tively. We look at the interest that must be paid that year. We de-
termine the sunset, if there will be a sunset, when the fund’s obli-
gations exceed its resources, the revenues that in that year and fu-
ture borrowings will be greater than its obligations, what the fund 
would owe to people whose claims have already been allowed but 
the second, third and fourth years have not been paid, the new 
claims arising that year, the interest for that year, and the debt 
burden that will have to be repaid, the principle and future inter-
est. 

Using this full set of CBO assumptions, we find that indeed the 
bill would sunset, and when it sunsets, it would have $35 billion 
of principle debt that needs to be repaid, and that overall to repay 
that debt up to that time it will have $35 billion of interest that 
will be payable from the fund. It will be able to pay only $103 bil-
lion to claimants. 

We looked further, having been warned by CBO that its forecasts 
are uncertain, at a number of their assumptions. One is that only 
22,000 pending claims have arisen in the last 3 years, which is a 
quarter of million less than the number of claims that have actu-
ally arisen in that year, and that otherwise CBO forecasts are like-
ly to rise now on an annual basis. 

We looked at what is their impossible startup date of January 
2006. It can’t happen. We looked at the low qualification rate that 
they use, which is rejected, in fact, by the sources, the Tillinghast 
work that was done for the Manville Trust in the forecast that Mr. 
Lederer referenced. 

We corrected their forecast for all of these and when we re-ran 
the forecast, we saw that the bill would sunset within two to 4 
years under CBO’s assumptions, corrected for what I believe were 
inadequate assumptions they had. The debt at the time of sunset 
would be between $48 and $64 billion. Claimants would only get 
$82 billion. 

We also know that the forecasts of the number of claims and the 
qualifications within disease categories are uncertain. To examine 
this uncertainty, we used Tillinghast’s forecasts for Manville. There 
are 15 different scenarios that vary with the number of claims and 
the distribution of claims. These show that when you apply those 
to S. 852, we actually get fewer numbers of claims than CBO fore-
casts, but many more mesothelioma claims—69,000, compared to 
49,000. The issue about the under-counting of cancers is not simply 
lung cancers, but also mesotheliomas. 

The results of all these 15 analyses show that the fund will fail 
quickly, mostly in the first or second year. Only two of the 15 fore-
casts say that it would last into the third year. The debt at sunset 
would be between $60 and $67 billion. The amount paid to claim-
ants would be between $73 and $77 billion. 

All of these forecasts, all of these variations, including CBO’s 
original forecast, confirm the risks that CBO warns about. The li-
ability will exceed the revenues most likely in the first or second 
year. Interest paid by the fund will be between $35 billion and $77 
billion. There will be an early sunset because of the high debt. Be-
cause of the high debt initially and the great risks that CBO identi-
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fies, there will be an early sunset which will leave the debt at the 
time of sunset at between $35 and $67 billion. 

Chairman SPECTER. Dr. Peterson, how much more time will you 
need? 

Mr. PETERSON. I have one sentence. The claimants will likely re-
ceive only $75 to $82 billion. 

[The prepared statement of Mr. Peterson appears as a submis-
sion for the record.] 

Chairman SPECTER. Thank you very much, Dr. Peterson. 
We have one more witness and I am advised that Senator 

Coburn has to depart in about 10 minutes. My plan would be to 
hear from Dr. Martin and then yield to you first, out of turn, so 
that you may question. Is that satisfactory, Senator Coburn? 

Senator COBURN. Thank you, Mr. Chairman. 
Chairman SPECTER. Our final witness on the panel is Dr. Denise 

Martin, Senior Vice President of National Economic Research Asso-
ciates. An expert in tort economics and antitrust litigation, she au-
thored the text Estimating Future Claims: Case Studies from Mass 
Tort and Product Liability. She is a magna cum laude graduate 
from Wellesley and has a master’s and doctorate in economics from 
Harvard. 

Thank you for agreeing to testify, Dr. Martin, and we look for-
ward to your 5 minutes. 

STATEMENT OF DENISE NEUMANN MARTIN, SENIOR VICE 
PRESIDENT, NATIONAL ECONOMIC RESEARCH ASSOCIATES, 
NEW YORK, NEW YORK 

Ms. MARTIN. Thank you, Mr. Chairman and members of the 
Committee. It is an honor to be here today. 

The Congressional Budget Office has estimated that the cost of 
compensating asbestos personal injury claimants under the FAIR 
Act is between $120 and $150 billion. To prepare that estimate, the 
CBO relied on standard, accepted forecasting methods, the same 
methods that were used to make the claims projection when the 
FAIR Act was initially proposed and the same methods that have 
been used to forecast claims in the tort system by virtually every 
expert, including by Bates White. 

Here, however, Bates White has rejected these standard methods 
and relied on a series of flawed assumptions. The resulting claims 
projections simply do not stand up to scrutiny. At every critical 
step, their revised approach gets it wrong. Let me highlight some 
of these fatal flaws. 

The Bates White analysis firstly grossly overestimates the popu-
lation at risk from asbestos disease, conflicting with other pub-
lished and accepted studies. Part of the problem is the inclusion of 
many industries and occupations in which workers had little or no 
asbestos exposure. We looked at the underlying data and found, as 
Senator Feinstein said, that Dr. Bates counts barbers, beauticians, 
bus drivers, salesmen and parking lot attendants in his asbestos-
exposed group. It is highly unlikely that most workers in these 
groups will qualify for compensation under the FAIR Act. Using 
this flawed assumption, however, Bates White asks us to believe 
that half the adult male population in 1980 would have had enough 
asbestos exposure to qualify. 

VerDate 0ct 09 2002 15:55 Feb 22, 2006 Jkt 025947 PO 00000 Frm 00025 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\25947.TXT SJUD4 PsN: CMORC



22

Having overestimated the population at risk, Bates White gets it 
wrong again. Their analysis underestimates the critical impact of 
the FAIR Act’s exposure and medical requirements. The FAIR Act 
requires 15 years and 12 years of weighted exposure to asbestos for 
Levels VI and VII, which covers claims of lung and other cancers. 
That requirement will decrease the potentially eligible population, 
but it is ignored by the Bates White analysis. Instead, they appear 
to count every worker who ever spent a day in these supposedly ex-
posed industries and occupations as a potential claimant. But every 
bus driver and every beautician is not going to file a valid claim 
under the FAIR Act. 

Bates White also gets it wrong when adjusting for the FAIR Act’s 
medical requirements. For a claim to be compensated under Levels 
VI and VII of the FAIR Act, the claimant must provide evidence 
of bilateral pleural disease. But Bates White relies on studies of 
populations that were more heavily exposed to asbestos than the 
taxi drivers and salesmen included in their greatly exaggerated 
population. That flawed assumption means that they are over-esti-
mating the prevalence of pleural changes in these workers, and so 
are over-estimating the compensable lung and other cancer claims 
that could potentially arise from these populations. 

Finally, Bates White gets it wrong because unlike the CBO, they 
assume that they claiming rates for cancer would be 100 percent, 
much higher under the FAIR Act than they are under the tort sys-
tem. That outcome just isn’t plausible. Plaintiffs’ attorneys already 
have every incentive to file these claims in the current system and 
are doing so today. Given the nearly 40 years of asbestos litigation 
in this country, it is clear that claiming rates will not approach 100 
percent. 

The FAIR Act requirements for payment of lung and other cancer 
claims are more stringent than they are under the tort system. So 
contrary to the Bates White prediction, there is no reason to expect 
a massive surge in lung and other cancer claims in the trust fund. 

The bottom line is that the Bates White $300 billion estimate, 
which it erroneously describes as conservative, adds more than 
350,000 lung and other cancer cases that by standard methodolo-
gies, including that used to prepare the CBO, would not add to the 
liability of the trust. This goes to the heart of the problem with the 
Bates White study. 

Let me conclude. We have closely reviewed the Bates White anal-
ysis, methodology and supporting assumptions. The study does not 
apply standard, accepted methods for claims estimation, even 
though these are the same methods that Bates White has relied on 
in the past. In deviating from these standard methods, they get it 
wrong at each juncture. Their analysis over-estimates the at-risk 
population. It does not take into account key medical and exposure 
requirements of the FAIR Act. It unrealistically assumes a 100-per-
cent claiming rate. The study is filled with flawed assumptions and 
errors of omission. In short, the cost estimates in the Bates White 
report just do not add up. 

Thank you. 
[The prepared statement of Ms. Martin appears as a submission 

for the record.] 
Chairman SPECTER. Thank you very much, Dr. Martin. 
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Senator Coburn, as I said, has other commitments. 
Senator COBURN. I will be very brief, if I may. 
Chairman SPECTER. You are welcome to my 5 minutes, Senator 

Coburn. 
Senator COBURN. First of all, I would make a couple of notes for 

the record. In the criteria that this bill makes, we allow use of CT, 
which is not standard today. So many, many more people will qual-
ify for pleural disease because we are going to use a test that has 
never been used for that, and you can show any type of pleural dis-
ease even in me or almost anybody at this table. So we have 
changed the standard and you can’t move back and forth. 

The second thing I would say—and I will say it again and I said 
it—there is no cohort study in the medical literature—that means 
forward-thinking study—relating cancer of the lung to asbestos ex-
posure without the evidence of asbestosis. Now, there are case con-
trol studies, but there is no forward-looking study, which are the 
ones we depend on to make final judgments. The fact is that our 
bill allows those claims. 

So what I want to do is just take a minute and allow Mr. Bates 
to respond to the claims of Dr. Martin in terms of the four things 
that she just said where you got it wrong. 

Mr. BATES. Thank you, Mr. Coburn. I believe that I have pri-
marily addressed the fundamental issues in our opening comments, 
because we had a chance to review the written comments of Dr. 
Martin this morning. I disagree emphatically with what she is say-
ing. 

We do not use methods which are not standard nor unaccepted. 
We simply do not rely on the fact that the claiming rates that we 
have seen in the tort environment will automatically extend over 
into what the trust fund does. The incentive that is created by the 
trust fund is different for different claiming groups, so that we sim-
ply take the methods that are one step removed prior to where the 
estimates of the claims are made and go back to the initial esti-
mates of what the underlying population and what the amounts of 
the disease are. 

We have had a number of people here mention that we used 
things like barbers, taxi drivers, and so on. Our model will exclude 
almost all of the, virtually all of them, because they simply will not 
meet the exposure requirements. We simply did not pre-judge the 
situation by excluding them from the studies that we have seen in 
industrial hygiene which actually have estimated some levels of ex-
posure for some of these individuals. 

So on the basis of our scientific study, we have included all of 
the potential from the industrial hygiene studies and then let the 
computer models and let the data exclude who will and will not 
qualify, based on the criteria that are specified. 

As I indicated before, the issue of the large number of unexposed 
people is a red herring in this situation. Eighteen million of them 
account for a very small fraction of the overall disease and the 
overall qualifying population. They account for 10 percent, if you 
will, of the overall estimate we make at the low end, and we have 
not talked about the other risk factors which come into play. 

To clarify further, in our analysis where we were doing the esti-
mates of what the pleural rates would be, we, in fact, came up with 
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a point estimate looking across the various groups from approxi-
mately 13 percent as being the approximate low-end prevalence 
rate. We applied our judgment initially and assumed half of the 
low-end even from the numbers that we did have from the studies 
would not qualify and immediately just took that right off the top, 
basically reducing the level down to 10 percent. So we have effec-
tively already removed half that population even before we did our 
initial estimate. 

So, in summary, I would say that we applied, I believe, the very 
best possible methods, and I believe the only appropriate methods 
to use within the context to first estimate the appropriate popu-
lation, the number of individuals who would qualify, apply the ac-
tual standards that the trust fund would be applying, and estimate 
the number of people who would qualify, and then present that 
number. We have also discussed what the potential claiming rates 
would have to be in order for the fund to be viable at that rate. 

Thank you, Mr. Coburn. 
Senator COBURN. Thank you. Thank you, Mr. Chairman. 
Chairman SPECTER. Thank you, Senator Coburn. 
Senator Leahy. 
Senator LEAHY. Thank you, Mr. Chairman. 
Dr. Welch, you sometimes probably feel you live in this Com-

mittee, but thank you for agreeing to testify again. You did a lot 
in formulating the Hatch-Leahy medical criteria last Congress. You 
were extremely helpful to Senator Specter and myself in formu-
lating this bill. 

Can you give us your opinion on how similar the eligibility cri-
teria is for compensation under the current bill—how similar it is 
to existing bankruptcy trusts, or even the current tort system? I 
mean, how is the medical criteria in our bill going to impact ex-
pected filing rates and awards? 

Dr. WELCH. Well, I think you will remember that when we start-
ed with the process, we started with the Manville criteria as kind 
of a model to work with and the final criteria are not exactly the 
same. But they are more similar than different, in my opinion, to 
the Manville and other bankruptcy trusts. The bankruptcy trusts 
are similar to each other for the purpose of ease of administration, 
multiple different trusts. They include compensation for lung can-
cer with pleural disease. This bill handles them in a slightly dif-
ferent way and the fund values are different, but I think it is simi-
lar. It is, as I said, more similar than dissimilar. 

Senator LEAHY. What about—and I want to make sure I get it 
correctly—the eligible population used by Dr. Bates in his projec-
tion of cancer claims to be filed under the fund? Do you agree with 
that? 

Dr. WELCH. Well, what Dr. Bates said here today I could not dis-
cern from reading his report, his PowerPoints, the answers to the 
questions from the Committee. So what he is saying here today—
and I think Dr. Martin had the same impression—he is saying here 
today something completely different from what we got out of 
poring through 100 pages. 

I can’t run his model. I don’t know that anybody has run his 
model or has it available to understand how he is saying he gets 
rid of these populations that we thought were excess. But I think 
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whenever you look at it, the numbers are still a lot larger. If you 
took the Nicholson estimates and said how many of those people 
are still alive today, it would only be 10 million, not 27 million. It 
is just different and I can’t tell you exactly how, but every way we 
look at it the population at risk comes out a lot higher. 

Senator LEAHY. You mentioned Dr. Martin and I just wondered 
if I might followup a little bit on that. We wonder how the filing 
rates, of course, are going to be affected by the creation of the as-
bestos trust fund. I mean, that is a huge question because either 
we get the trust fund right or we are way off based on the filing 
rates. Dr. Bates has said they will skyrocket. What is your opinion? 

Ms. MARTIN. There has been a long history of asbestos litigation. 
In my opinion, the filing rates have gone as high as they are likely 
to go. There is nothing different about the FAIR Act. As we were 
just discussing, its requirements, its medical and exposure require-
ments are similar to that under the Manville Trust. When the 
Manville Trust implemented the 2002 TDP, claims fell off a lot, 
showing that you can contain claims with appropriate exposure and 
medical criteria. The incentives exist in the tort system. There is 
no reason to think new incentives are going to be created under the 
FAIR Act. 

Senator LEAHY. Dr. Bates, we have been talking a lot about you. 
I don’t want you to be in a position where you can’t speak, but you 
say in your report that, and I quote it, ‘‘The size of the population 
in 2002 that would satisfy the occupational exposure criteria of this 
bill ranges from 27 million to 34 million.’’ But the disease levels in 
the bill, except for mesothelioma, establish exposure criteria that 
require an individual had at least a specific number of weighted 
years of substantial—not just occupational exposure, but a substan-
tial occupational exposure to asbestos. 

Did you take that into consideration when you said what you did 
on page 17 of your report? 

Mr. BATES. Yes, Senator Leahy, we did. I believe that that char-
acterization there, as you can see from the comments today, in-
cludes many people who would have longer periods of exposure at 
perhaps quite low levels. And, of course, as I have indicated, we 
went ahead and allowed the models to go ahead and predict what 
the disease output would be from those individuals. The con-
sequence of that is that very little disease comes out of the people 
even if they have fairly low-level exposures. So it is really not the 
issue here. 

Senator LEAHY. You conclude up to 34 million would meet the 
criteria, but the term ‘‘substantial occupational exposure’’—let me 
read from the bill—means that ‘‘the claimant either handled raw 
asbestos fibers; fabricated asbestos-containing products; altered, re-
paired or otherwise worked with an asbestos-containing product; or 
worked in close proximity to these kinds of asbestos operations and 
was exposed on a regular basis to asbestos fibers.’’ 

I mean, are you saying up to 34 million people could fit those cri-
teria? 

Mr. BATES. I would say that based on the industrial hygiene 
studies that there is the potential for that, but we actually account 
for the actual levels of exposures that the individuals do have in 
calculating the amount of the disease. So that is simply the initial 
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potential qualifying population which then has to be calibrated to 
the amount of disease and the exposure level for that population. 

Senator LEAHY. Do you want to add to that, Dr. Welch? Then I 
will submit the rest of my questions. 

Dr. WELCH. Well, I want to just add one observation that Dr. 
Bates in his report appeared to make the assumption that you 
could take a population exposed to asbestos and assume that the 
same amount of asbestos—if you exposed a hundred people or a 
million people, the same disease proportion would—you could at-
tribute the disease in that population. 

But it wouldn’t apply because those hundred people might meet 
the weighted criteria, but if you took that exposure and spread it 
among a million people, none of them would meet the criteria. So 
you can’t take the same exposure amount and spread it out in a 
bigger group and assume that those cancers will be eligible. They 
would not because it is per-individual, not per-population. Again, I 
don’t know all the models, but that is one of the issues that he 
raised in his report and I don’t know if that is appropriate. 

Chairman SPECTER. Thank you, Senator Leahy. 
Mr. Bates, I listened to your answer to Senator Leahy about the 

definition of substantial occupational exposure and had a hard time 
following it. We have taken the voluminous charts which you have 
submitted to us and when we talk about bus drivers and taxi driv-
ers and manicurists and barbers and cooks, it is a very small enu-
meration from the many in this chart which have been yellow-lined 
by my staff. 

When you make a projection on 27 to 34 million people being ex-
posed, Dr. Welch has advised that the figure she sees is at about 
10 million. And if you project from $132 billion from CBO to 27 
million or 34 million, you come in my mathematics to $355 billion 
to $431 billion, which may account for the tremendous variance. 

How can you possibly include the category of taxi drivers and 
manicurists in light of the clear-cut definition of substantial occu-
pational exposure and the 8- to 15-year exposure rate required by 
the bill? How can you do that? 

Mr. BATES. Well, Senator Specter, as I already indicated, the 
issue is really not those individuals in terms of the viability of the 
fund. If you look at the individuals who have moderate to heavy 
exposure, that is about 9 million individuals within the study, and 
that accounts for 90 percent of the dollars that we estimate. 

Virtually all of the problem is associated with those medium- to 
heavy-level categories. We simply did not pre-judge the situation 
about what categories of individuals based on some a priori de-
scription on our judgment, but rather relied on the industrial hy-
giene studies which tell us which are the individuals that have any 
exposure level over long periods of time within their business and 
allowed the models to then pick out which ones would or would not 
qualify. 

Chairman SPECTER. Thank you, Dr. Bates. Let me move on. Dr. 
Martin and Dr. Welch have pretty thoroughly decimated your esti-
mates and your methodology. 

Dr. Peterson, in a minute or less, can you tell me if you agree 
or disagree with the analysis of Dr. Welch and Dr. Martin in to-
tally disagreeing with Dr. Bates? 
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Mr. PETERSON. I agree with Dr. Bates that there is a risk that 
there will be more lung cancer claims filed. 

Chairman SPECTER. Would you deal with the analysis of Dr. 
Welch and Dr. Martin, please? 

Mr. PETERSON. Well, I disagree with Dr. Martin’s characteriza-
tion of the claiming rates and propensity to sue in several regards. 
She says that they have reached their peak. That is something I 
have heard for 25 years of forecasting. All the forecasts that Mr. 
Lederer referred to when people have to revise it later is because 
people at the time said they reached their peak. She said they can’t 
approach 100 percent, but the Manville Trust propensity to sue for 
mesothelioma is 85 percent. The standard— 

Chairman SPECTER. Let me interrupt you, Dr. Peterson. I want 
to go to Mr. Lederer and I want to come back to Dr. Bates for a 
minute. 

What is your reaction to the testimony of Dr. Martin and Dr. 
Welch on Dr. Bates’s methodology? 

Mr. LEDERER. Well, I think that I have great concerns about 
things like some of the peripheral occupations and industries that 
we are talking about in terms of substantial occupational exposure. 
For the Manville Trust, in 2002 when we established the new TDP 
which has criteria very similar to the bill, we established a table 
of significant occupational exposure. And in our several years of ex-
perience in actually implementing the trust in that bill, we have 
not added a single occupation or industry to it. 

We have made a very limited number of exceptions. They have 
only been related to basically railroad sites. They have been site-
specific covering not many individuals. So I have great concerns 
when we talk about these other occupations and bringing them in. 
The Manville Trust would not treat them as having SOE. 

Chairman SPECTER. Dr. Bates, the staff had asked you for an 
itemization as to who your clients are. You have been retained by 
the American Legislative Exchange Council, which has been fi-
nanced by a number of companies actively opposed to the bill—
ExxonMobil, Liberty Mutual. 

Would you provide the Committee with a full list of people who 
are involved in the American Legislative Exchange Council? 

Mr. BATES. Senator Specter, I will be happy—I do not have that 
list, but I will be happy to provide that. 

Chairman SPECTER. You would be happy to provide it. The sec-
ond part of the same question: We asked for a contract and you 
said you had nothing in writing. Would you submit a specification 
of whatever contractual arrangements you have with the American 
Legislative Exchange Council? 

Mr. BATES. Yes. I will have to talk with my partner who handled 
the administrative procedures. I am not aware of the details of 
that. 

Chairman SPECTER. And would you also advise the Committee as 
to what your total fee was for this report to this group? 

Mr. BATES. Certainly. 
Chairman SPECTER. Thank you. 
Senator Feinstein. 
Senator FEINSTEIN. Thank you very much, Mr. Chairman. 
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Dr. Welch, may I begin to ask you some questions? Many have 
raised concerns that the medical criteria is too loose. Senator 
Coburn referred to that somewhat earlier. Let me go through var-
ious concerns one by one and get your response. 

One criticism is that the language referring to bilateral pleural 
disease should be deleted? Do you agree? 

Dr. WELCH. What would be substituted, unilateral or—I don’t 
quite understand what the— 

Senator FEINSTEIN. I can’t answer that. I don’t know. 
Dr. WELCH. Then I don’t know exactly what the implication 

would be. 
Senator FEINSTEIN. That Level IIs will compensate smokers, but 

not those who have asbestos disease. 
Dr. WELCH. No. I mean, Level II is set to the people who have 

asbestosis, but who also have smoking-related disease. They have 
both, and the compensation level is very low for Level II, but it is 
for people who have asbestosis. 

Senator FEINSTEIN. That there is no casual relationship between 
asbestos exposure and other forms of cancer—no causal relation-
ship. Excuse me. 

Dr. WELCH. I disagree with that. Actually, Senator Coburn, be-
fore he left, said there was no prospective epidemiologic study. 
There actually have been two published this year, one that looks 
at the relationship between asbestos exposure and colon cancer, 
and the other that looks at the relationship between asbestos expo-
sure and lung cancer, both out of the Yale University School of 
Medicine that are very relevant to this Committee. And the colon 
cancer one finds a causal relationship. 

Senator FEINSTEIN. Next one: according to Dr. Crapo, pleural 
plaques do not predict enhanced risk of lung cancer. Rather, this 
enhanced risk is found only with asbestosis. Therefore, the new 
Level VII should be eliminated. 

Dr. WELCH. I completely disagree. It is exposure to asbestos that 
causes lung cancer. The people with asbestosis are, by definition, 
people who have had very high exposure because you need high ex-
posure to get asbestosis. So their risk of lung cancer would be high-
er than the general population. Plaque also is an exposure marker. 
So that group of people have higher risk of lung cancer. 

The Cullen study, which actually looks at people highly exposed, 
people highly exposed with plaque and people highly exposed with 
asbestosis, finds a risk of exposure in each one of those groups. So 
it is again very relevant to this question and I think it is a very 
good study. 

Senator FEINSTEIN. The last one: CT scans should not be used. 
Their use will mean more smokers will qualify for compensation. 

Dr. WELCH. The American Thoracic Society recently came out 
with a statement on the diagnosis of asbestos-related lung disease 
and makes the point that CT scan is the best available test for di-
agnosis of asbestosis. It is better than chest x-ray; it is more spe-
cific. I mean, the findings on CT scan can be more specific, more 
clearly diagnose asbestosis than a chest x-ray. 

Senator FEINSTEIN. Well, let me ask you, there is so much impre-
cision now about the numbers, whether this comes in within the 
$140 billion or doesn’t. That is a big chance for legislators to take 
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in voting for a bill. If you had to tighten this up, what would you 
recommend? 

Dr. WELCH. Really, I think the bill is very tight. If you figure out 
the amount of exposure that is required by those weighted years, 
it is higher than what is used for compensation across the world. 
It is higher than what the Helsinki criteria recommends. It is very 
high; it is a very high standard to meet. If there are more people 
who deserve compensation under those standards than the $140 
billion, then you need more money than $140 billion. 

Senator FEINSTEIN. I want to ask the others that same question. 
Mr. Peterson? 
Mr. PETERSON. I would agree with Dr. Welch. 
Senator FEINSTEIN. So in other words, the levels cannot be tight-

ened? 
Mr. PETERSON. I don’t believe they can be tightened in any sig-

nificant way, but they constitute a risk that there are going to be 
considerably more claims than we have been talking about. Frank-
ly, it is a nicely designed system that just doesn’t have enough 
money. 

Senator FEINSTEIN. Mr. Lederer? 
Mr. LEDERER. I really would sort of defer that question to other 

members of the panel that have more expertise in medicine. 
Senator FEINSTEIN. The same thing for Dr. Martin? 
Ms. MARTIN. Yes, Senator. 
Senator FEINSTEIN. Dr. Bates? 
Mr. BATES. I haven’t studied that, but what I have studied is the 

amount of money that would be required to pay the bill as specified 
and it is simply not enough money. 

Senator FEINSTEIN. All right. Now, essentially, if I look at what 
you are saying correctly, you are saying that out of 192 million 
adults 21 and older in the United States in 2000, 27 to 34 million 
would satisfy the criteria in the bill. That means that individuals 
will show substantial occupational exposure. Now, that would 
mean that between 14 and 17 percent of the entire adult popu-
lation would qualify. 

Mr. BATES. Senator Feinstein, I believe there are people who 
have worked in occupations where there has been asbestos expo-
sure over long periods of time. What the exact list of the occupa-
tions will be that comes out of that is not something that is speci-
fied. There is not a clear-cut definition of what will qualify based 
on how the fund will do. We simply used all of the individuals who 
have a sufficient amount of time in jobs where industrial hygienists 
had specified their— 

Senator FEINSTEIN. But it is a substantial amount of time. I don’t 
mean to interrupt you, but just to discuss it for 50 seconds, it is 
between 8 and 15 years of weighted exposure. 

Mr. BATES. Yes, I understand, Senator Feinstein. 
Senator FEINSTEIN. That is a long time. 
Mr. BATES. Yes, I agree, but I believe that when you look at indi-

viduals and you look at the turnover in job rates that individuals 
have that that is what you will find. That is the result of the re-
search. 

Senator Feinstein, I did not expect to find this result when I 
started this. I was very, very skeptical of it. Doing this work that 
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I have over the time, when my study team first presented to me 
the notion that this would be the number of people who would 
qualify and this is what we would see for Level VI and Level VII, 
I told them they couldn’t possibly be right. 

I had them go back to the ground-up and rework the analysis 
and explain to me in every detail, and I became convinced over 
time that this was the issue. I had no bias about that. 

Chairman SPECTER. Dr. Bates, I am sorry to interrupt you. We 
have two more members to inquire and I will turn now to Senator 
Cornyn. 

Senator CORNYN. Thank you, Mr. Chairman. I guess the task 
that we have to undertake is to determine what the best method-
ology is to estimate future claims and the mix of those claims. And 
as Senator Feinstein has pointed out, that is no easy task, but I 
would note that the Statistical Assessment Service at George 
Mason University has issued a report which has been made part 
of the record which concludes, in part, that by looking at the over-
all number of people who suffered asbestos-related injury, Bates 
White comes up with the most accurate measure of how many peo-
ple will apply to the trust fund. So that is another view confirming 
the Bates White study, and I offer that just for people to take into 
consideration. 

In looking at the various methodologies, we talked about claims 
filed in court as one, claims experience with existing trusts, I 
guess, like the Manville Trust, and, third, the epidemiological esti-
mates that Bates and White use. 

Mr. Lederer, you indicated that all previous attempts to forecast 
the number of claims against the Manville Trust have been off, and 
that the actual experience has significantly exceeded those fore-
casts. Is that correct? 

Mr. LEDERER. That is correct, except for the most recent forecast, 
which is this year. 

Senator CORNYN. Let me also explore a little bit of that with you. 
Under this bill, some cancers would receive up to $200,000 per 
claim and under the Manville Trust it is my information that those 
same types of claims would receive only about $4,500, on average. 
Can you confirm that? 

Mr. LEDERER. If we are talking about the other cancer claims, 
our scheduled values are $40,000. We are only able to pay 5 per-
cent of that now, so it is actually lower than that. It is only $2,000. 

Senator CORNYN. But doesn’t it make sense that if a claimant 
can receive $200,000, they are much more likely to make that 
claim than if they can only receive $2,000? 

Mr. LEDERER. Well, I think it goes to the issue, though, that 
there are multiple defendants out there. People rarely file claims 
solely against the Manville Trust. You can’t look at the situation 
as just what is the amount of the Manville recovery. You have to 
look at it from the plaintiffs’ lawyers point of view, which is what 
is the total recovery on the claim, and that is going to motivate 
them whether or not to file this claim when they look at it net of 
their costs. 

So I think you really need to know what the other defendants are 
paying, along with the Manville Trust. I think if you look at the 
history there, unfortunately, there isn’t a national data base of 
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claims in one location that one can go to to figure out what the 
total recovery is. But if you put the pieces together, you might find 
out that the amounts paid historically are closer to what is in the 
FAIR Act than maybe we imagined previously. 

You know, to me, this is an area where there has been a lot of 
speculation and we are speculating about exposed populations. I 
just take it from a more practical point of view, which is there is 
information out there that is relatively certain, which is what has 
been the claiming rate in the past, what have people paid, what 
have been the costs. Yet, that information which would be very 
helpful has not come forward. So, you know, it is unfortunate be-
cause I think if you had the comparison between the older settle-
ment information, not just the Manville Trust, but all defendants 
against the FAIR Act, then you could really judge whether there 
is a financial incentive, whether there is a higher incentive, be-
cause that is what we are really talking about here. What is the 
change in the incentive? 

Senator CORNYN. Well, would you agree with me that people are 
much more likely to make a claim for more money than less 
money? 

Mr. LEDERER. Absolutely, but let me just give you an example. 
If the FAIR Act— 

Senator CORNYN. No, I am sorry. My time is really limited. 
Mr. LEDERER. I am sorry. 
Chairman SPECTER. Senator, I will give you more time if you 

need it. 
Senator CORNYN. Will you? OK, thank you. I was just afraid the 

time would run out. 
Mr. LEDERER. You know, if at a particular level the compensa-

tion is, say, $1 million and the historic compensation, though, in 
the system is, say, $500,000, yes, the FAIR Act is considerably 
more than what has been paid in the past. But it isn’t necessarily 
the absolute amount. It is whether it is a sufficient amount to gen-
erate the interest on the part of the claimant and the plaintiff’s 
lawyer that may represent that claimant in order to file the claim. 
So I don’t think we should just look at it in absolute terms, but rel-
ative terms as to what their return on capital is. It is a business. 

Senator CORNYN. Thank you for that. Would you also agree with 
me that if you just look at previous court cases, a non-adversarial 
claims process such as that included in the FAIR Act, like the 
Manville Trust, would be much more likely to generate more claims 
as compared to what you might see in court-filed lawsuits? 

Mr. LEDERER. I would, but again I would say we don’t have the 
historical data—I don’t have the historical data to indicate how 
many lung cancers in the past have actually had to go to litigation 
as opposed to settle. So, clearly, the ones that had to go to litiga-
tion paid more, but it may be that a fairly large proportion of those 
lung cancers settled, in which case their costs would be less. 

I mean, the kinds of cases we are talking about here are very se-
rious lung cancer cases with significant occupational exposure and 
underlying markers. These are not the kinds of cases that the Man-
ville Trust would ignore, nor do I think any other defendant. I 
mean, you would want to settle these kinds of cases. 
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Senator CORNYN. Well, the concern we have here—and this will 
be my last statement—is that we need some oak tree to hug in this 
process, something that would give us the confidence that we are 
doing the right thing for the most people. And, it is not acceptable 
to do something that will end up in a grossly underfunded trust 
and revert to the same broken tort system, or perhaps as the Budg-
et Committee recently opined, ask the American taxpayer to pick 
up the tab. 

Thank you very much, Mr. Chairman. 
Chairman SPECTER. Thank you, Senator Cornyn. 
Senator Durbin. 
Senator DURBIN. Thank you very much, Mr. Chairman. I know 

Senator Kyl and I want to both make this roll call, so I will try 
to make it shorter than five minutes. Let me just say that I think 
it is fair to conclude— 

Senator KYL. Senator, might I just interrupt you? Why don’t I 
simply submit some questions for the record and I will go ahead 
and that way we won’t have to worry about truncating your time? 
I thank you very much. 

Senator DURBIN. Thank you very much. 
It is fair to conclude that what we what we have heard today and 

what we have read suggests that the estimated cost of this under-
taking, this program—by CBO estimates, we see a shortfall of up 
to $10 billion; the Bates White study, a shortfall of $161 to $421 
billion, and Dr. Peterson’s testimony believes a shortfall of up to 
$50 billion. 

If you accept those premises, the FAIR Act, as currently written, 
is not financially sound and it forces us to make one of three 
choices if we are go to go forward: to reduce victim compensation, 
to increase the assessments on businesses to pay into the fund, or 
to make the Federal Government the guarantor of the trust fund 
and say whatever the cost, we are going to pay it, and the tax-
payers will ultimately be the source of that money. I don’t know 
what other conclusion we can draw from what we have heard 
today. 

Is there anyone else who has another thought on this that I am 
missing? 

[No response.] 
Senator DURBIN. All right, then I will take that as a yes. Those 

are three options as we face them. 
I would like to ask you, Dr. Welch, Peg Seminario from the AFL–

CIO has expressed deep concern that the cost estimates done by 
the CBO under-estimate the number of mesothelioma claims. Data 
from the National Center for Health Statistics show that the num-
ber of deaths actually reported to be from mesothelioma in the U.S. 
are running 25 percent higher than the number of claims that have 
been projected by the CBO in their cost estimates. 

She also claims the total number of meso deaths in America has 
not yet peaked and we should expect to see an increase in data in 
the coming years. Additionally, a recent study by the National In-
stitute of Occupational Safety and Health suggests an even higher 
number of mesothelioma deaths, which would obviously increase 
the size of the claims relied upon by the CBO estimate. 
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Are you familiar with her work and these Government estimates, 
and do you reach the same conclusion? 

Dr. WELCH. Well, actually, Dr. Peterson, I think, addressed that, 
the mesothelioma estimates in some detail, didn’t you? 

Mr. PETERSON. Yes. 
Dr. WELCH. And I think he and Peg—I do agree with their anal-

ysis, although they certainly understand it in more detail than I 
do. Mesothelioma is an important kind of pegged disease because 
everybody agrees it is asbestos-related. 

Senator DURBIN. Yes. 
Dr. WELCH. And the numbers are small, but the values are very 

high, so getting that number correct—if we are wrong about that 
number, then we are probably wrong about the other estimates as 
well. 

Senator DURBIN. And as I understand it, Dr. Bates, you have 
said that some of the—let me just say as a preface some of us on 
the Committee have been trying for a long time to figure out how 
Goldman Sachs came to these numbers, $140 billion. We have 
asked for data, we have asked for information. We have never seen 
it. I don’t know what they used to reach the $140 billion figure, 
and it is frustrating that that is what we are working off of with 
no proof. 

Dr. Bates, you refer in your analysis to the fact that the Nichol-
son study is an old study back in the 1950’s, if I am not mistaken. 

Dr. BATES. No. In 1982, it was published. 
Senator DURBIN. 1982, I am sorry. So your estimates are updat-

ing what the Nicholson study had found. Is that correct? 
Mr. BATES. That is correct. 
Senator DURBIN. So if the used—and I don’t know what Goldman 

Sachs used. It is a mystery as to what they used. Then it is under-
standable that these figures—once we consider that the black lung 
estimated claimants turned out to be dramatically higher than we 
thought and the Manville Trust situation resulted in more claims, 
it leads me to the conclusion that we tend to low-ball the exposure 
of these funds and then learn later that we need more money. 

Is that a fair general conclusion? 
Mr. BATES. I believe that you need to pay attention to the eco-

nomic incentives that are there, and the economic incentives cre-
ated under the FAIR Act are ones that will increase the claimants 
over the tort environment. 

Senator DURBIN. Mr. Chairman, the last thing I will ask is this: 
You have asked for Dr. Bates to produce his contract and how 
much he is paid and his list of clients. Would it be fair to ask the 
same thing of the Asbestos Study Group, Navigant and Goldman 
Sachs? 

Chairman SPECTER. Certainly. You have asked them. 
Senator DURBIN. Well, I can ask all I want, but as Chairman you 

can get it. 
Chairman SPECTER. Well, I will repeat my answer. Dr. Bates has 

come forward with a report which is grossly at variance with every-
thing else that I know and I have heard, and his group is actively 
opposing the bill and I think the questions I put to him were very 
light. 
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Senator DURBIN. The last question I might ask is we would not 
want to also know if there is any bias in those who are actively 
supporting the bill? 

Chairman SPECTER. Senator Durbin, I am not a witness here and 
I have answered your question. 

Thank you very much, Dr. Bates, Dr. Welch, Dr. Peterson, Mr. 
Lederer and Dr. Martin. We appreciate it very much. 

[Whereupon, at 3:50 p.m., the Committee was adjourned.] 
[Questions and answers and submissions for the record follow.] 
[Additional material is being retained in the Committee files.]
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