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ANNOUNCEMENT 
from the Copyright Ofice, Library of Congress, Washington, D.C. 20559 

NonCE OF INQUIRY 

REQUEST FOR INFORMATION; STUDY ON WAlVER OF MORAL RIGHTS IN VISUAL ARTWORKS 

The following excerpt is taken from Volume 57, Number 112 of 
the Federal R&ster for Wednesday, June 10,1992 (pp. 24659-24662) 

A- Copyright OfBce, U b r w  of 
Congrerr. 
Ammw Notice of inqairp. 

.wurm: This Notice of In- ir 
issued to Worm the public that the 
Copyright mce ir f3mmhhg the axtent 
to which authon are waiving mom1 
rights in their vieual artwork8 under the 
waiver pmvirionr of the Viautd Artists 
Righta Act, whicb amended the 
Copyright Act, title 17. U S  Code by 
adding rectlon 106k Section Kl6 of the 
Visual M t a  Rights Act djrect~ the 
Copyright Office to prepare a rtudy on 
weiven of moral righta within five yean 
of enactment. An interim repart on the 
prqlresa of the rtudy ir due on 
December 1,lWZ two yetarn after the 
effective date of the law. The OfBa 
reelrr public comments an and 
information about artimts' contract# for 
the purpore of investigating how the 
waiver pmvirion u working. We .Lo 
reek information that d u r i r t  tbc 
Office in develop& a r w e y  d..Rirta' 

' 

contracts. 
DA- Commenh &odd be nccived on 
or before September 8.1- 

AD- htwwted parom rbould 
~ b d t  tcn copiea of their wrlttm 
wmme~tm u f~ l l~wr:  If 8-t mdk 
Dorothy Schrader, General Couwel. 
united State8 CopyrQht mod LibrPry 
of Congmw Department 17, 
W m h i D g t ~ l a D C ~ .  

sfWveredbyhad:of6~0f~ 
Regirter of C o p y ~ t r ,  Copyright Office. 
Jame8 Madiron Memorial Wdirq. mom 
407. k t  Stmet and independence 
Avenue. SE Warhington, DC 

C O l l ~ I I I C O ( I Y I T I O W ~ A C P .  
h t h y  schmder, Gananl C o d  
Capyright OfEce. Library of Con~peu. 
~ ~ 1 t l 7 . W ~ D C a 0 5 1 Q  
T d e p h  (202) m-gU# 
~ m Y ~ ~ o n  
December 1.108Q Reddent Wuh *d 
into law WIIC l aw 1rn-w~ ntle VI of 
thir legidation contained pravfrionr 
accord@ v ied  arti8tr certain right8 of 
attribution (righta to receive name 
credit) and integrity (rIghtr qainrt 
dimtortion of visual ertr worlcr). There 
rIghtr, llro known a8 moral rIghtr 
became generally effective on June 1. 
1- The mort contmvemlal featum of 
the legialation war whether or not the 
bill rhould provide for waiver of the 
moral righa becnura of a concern that 
artimtm would be compelled to waive 
their rights without rccaivfng fair 
remuneration. Con(perr decided. 
therefore, to continue to monitor thin 
provieion to ree whether p a t t m  were 
develop& in utlrt'r contract8 that 

routinely provided for waiver of their 
moral rightr. To that end. rection BOB (a) 
of the legirlation directs that: 

The Fbglstw of C o p m t r  dull amduct a 
# M y  on the extent to which rightr c o n f d  
by dmction (a) of the d o n  1OM of tltle 
17. U d t d  Stab# Coda haw been wdwd 
undet mu-on (e)(l) of N& w c l i c m a  

A progrerrr report ia to be pmrented to 
Conlphrr two y e m  after the date of 
enactment (December 1.1892). and a 
final report ir to be rubmltted not later 
than five yean after the law war 
enacted [December 1.lWS). The present 
Notice ir dmigned to arrirt the 
CoWright m c e  h fultilling thir 
mandate. 
t I ~ o f ~ C o m M l D t i O n  
AdbgsaE. 

On March 1,1989. tbs United Statsr 
adhered to the Beme Convsnti~~~m The 
provision for moral rights had 10% been 
canridered a'prindpal difference 
between U.S. law and the Berne 
Convention. Before 1989, the United 
Stater had relied for a worldwide 
copyrSght treaty on the Univenal 
Copyright Convention (UCC). a 
multilatdal treaty to whicb the United 

- - 

VLnul Artlrtr Rlgbtr M of lo00. Pub L 1 0 1 4 5 ~ ~  
W Stat a9 17 USC 1OM (1990) ( b . e  f 
.VARA). 
. '*lbr~tkntoror~ddUmmry 
. n d ~ w & 8 ~ ~ ~ h l U 8 . & r l 8 d d  
~ s . p ~ a l ~ ~ u n l b d s u ~ . d b m d  to 
th1laPulrtatdth.ConvsatioakrM 
Nimmrr. Nbnm m Cop@&L App. 8 

.Error, line should ncd: %,lineshouldncd: f ~ ,  line should read: 
"James Madison Memorid Building, Room" "by subsection (a) of section 106A of title" "104 SUL 5128.17 U.S.C. 106A (1990) 

b ~ n o r ;  line should nd. d ~ n o r ;  linc h u l d  ncd: (haePfta" 
"developing m artists' conerctr that" "multhterd ID which the United" b, linc h u l d  nad: 

eError, linc l inedred: " N i i  N i i m a  on Copyrigk App. 27." 
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"'Visual Anise Rights Act of 1990. Pub.Ll01- 
650." 



Stater adhered ar a founding member on 
September 16,lgSS. The UCC doer not 
require moral nghts protection. 

The Berne Convention'r Article 6 bis 
provider that: 

Independent of the authority'r sconomlch 
rightr. and even after the tramfer of the add 
rightr. the author rhall have the right to cbim 
authorship of the work md to object to any 
&atortion mutilation or other modification of, 
or other derogatory action In relation to, ths 
raid w o k  which would be prejudicial to hi8 
honor or reputation 

Under thlr mandate. membm murt 
accord nationah of other member 
countriel W t s  of paternity and 
integrity that r d v e  the tranrfer of 
copyright. The intent of thir requirement 
ir to protect the author h m  both 
enbepreneun and himrelt in 
recognition of the author'r economic 
necerrity rometimer to contract against 
hie own interertr 

The continental legal ryrtem of h i t  
d'auteur (literally, "author'r rights") 
encompassel both economic (copyright) 
and noneconomic (moral) rights. Civil 
law countrier have more experience in 
dealing with there rights than do 
rptemr with origins in Euglieh common 
law. Before 1800, the primary moral 
rights provirion in United Stater federal 
law was contained in the Lanham Act. 
Common law principles such as libel. 
defamation, miuepresentation, and 
unfair competition a h  have bean 
applied by courts to give authora mlief 
for moral rights vi~lationr.~ The Beme 
Convention'r underlying philmphy 
promoter greater hannoniration among 
the lawe of member rtater, but the 
detah of moral rights protection ua 
regulated by national law. Member 
countrier are required to provide the 
meam of ndrerr for violation of moral 
rights in their national laws, but the 
s p o e d c  meam may tnke a variety ofi 
f o m .  irrcuding civil or criminal J 

provirirrm encomparring a divmity of 
sanctiom.r 

Thir degree of flexibility with rerpect 
to moral rightr. coupled with the agreed- 
upon strategy to change U S  law only to 
the =tent that it war incompatible with 
the Berne Convention, allowed Congrerr 
to defer consideration of additional 

federal moral rights legirlation The 
Berne Convention Implementation Act 
(BQA).' did not provide additional 
moral rights for authora. The Berne 
Convention L not relfsxecuting in the 
United Statea With rerpect to moral 
rights, section 9 of the Berne Convention 
Implementation Act exprerrly rtater: 
The pawhiom of the B m e  Convention, 

the adhemllw of the United statem thaeto, 
and ratidaction of United Stater obligation 
thereunder. do not expand or mdum any 
right of m author of a work, whether chimed 
under Faded, State. or ths common law-(l] 
to daim authorship of the worlr. or [2] to 
object to m y  dirtortion muthtion, or otherk 
modification o t  or other derogatory 4 0 1 1  in 
relation to, the work, that would pnjudia the 
author'r honor or mputatioal 

This rpedfic language exempli6es the 
general philorophy that all United Stater 
obligationr under the Berne Convention 
an ratisfied by domertic law-either 
federal law or rtate common or 
rtatutory law. 

The Virual Artists Rights Act (VARA) 
rerpondr to the public intemrt in 
protecting w o h  of art against 
mutilation and deltruction. A Picarro oil 
painting, 'Troir hmmeh" war cut up in 
#10 small piscer and sold as original 
work, with the entrepnmeun 
threatening to do more of the u m e  with 
other w h  of art if the venture proved 
pto5table. A Calder mobile wan made 
stationary and painted to match an 
airport'r color scheme.. Them domestic 
~ ~ e m t h e t a g a ~ f t h e h t e g r i t y  
rightslfrantedtoartbbhtheVARk 
Ten statsr provide mme more rights 

protsctionforvirualartir~which 
briqr US. law in clorer corqmence 
with the Rema Canvention.* Some of the 
rtate l a m  protect an authon' right of 

B.rrw C o a ~ ~  Impbmalmuon Act. Pub. L 
1- laZ SUt. -. (I-) ( h n h  BM). 

' E a A . 1 7 U a C y b ) ~ ~  
0 u d r u b w f o r M ' r 8 . 1 u " . ~ T i m e r D c c  

laloaratP:Il.Mn?b.CmtmbrlrO*a 
Artlr(r' wt*' Wamhb@m Pat. May 22 ItNKb d 
R. 

*C.LCh.CoQI1.cOas.rrg.WatllmZ 
Cmnr~ C C M  8rc & l l O r ~  rg. wont 1-): L 
Rw. Stat. Ann RS 8VtlS2 ef nq.  Wat 1- Me. 
Rn.stAt. AnnUt . tT .8 .cSQ) . tMq . ( l ~ ) :Mur  
AnnbWDcktSt&cMm(10aZkN.J.Stat.h 
& c t A : Y k l . r . . q . ~ a t ~ ~ N * C 8 L . t . ~  
& c l ~ ~ . . q . ( l ~ ) : N m Y a f k A r t D d  

- c l d t l d A B . t n b w & c . 1 C O I . f . r g . ~ -  , - 
¶lm);R.8L.t.Anntlt. n.brZlOl.f.rg.purdm 
sUppllm):RLCm.bWD.brbdW.fM9. 
(1-1. 

integrity while othere have as their 
principle objective preserving the 
public'r interert in workr of art. 

The Visual Artists Rightr Act 
harmonized U.S. law with the Berne 
Convention to a greater degree. The 
lagirlation wan narrowly crafted to limit 
virual mlirts' W t s  to a rrngle rubret of 
pictorial, graphic and rculptural works. 
restricted to the life of the author. and to 
two epedfic moral rights, paternity (the 
right of attribution] and integrity (the 
right againat dirtortion, mutilation. or 
other modification]. 

The Virual Artirtn Rightr Act WARA] 
coven paintinge, drawiixgr, and - 
rculpturer that have been produced in 
an d t i o n  of 200 or fewer.1t include8 
photographs produced for exhibition. 
but specifically excluder motion 
picture8 and other audiovirual works. It 
doer not include works made for hire or 
applied artworks. 10 

The VARA dveo d r t s  h e  foIlowhg 
rights of attribution and in ty (I) 
T h e r i g h t t o b e u r d a m a ~ 6 t t h e  
work [ Z )  the r&bt not to be wmed am 
author af a work mot mated by h a t  
perurn; (3) the right not t o b e d a m  
author of a work that ir &torte4 
mutilateti, or otherrvire mocilfied in a 
manner that dauums th author's 
nputatioa; (4) the -&t to m t  tbe 
intentional dirtortion or m d c a t i o n  of 
aworkinawaythtprtjdicestbe 
a l l t b o o ' s ~ ~ ~ t l m ~  
t o m l i e f f a r r p e h ~ d  (6) the 
right to prwent the dmtructim of 8 
w d  of recigdd rtatrrrs. and tbe right 
to mlief for mch dertruotioa" 

i n ~ t y r i g b t s u a m b ) e c t t o ~  
Iimitatioarwbanawortcofuth 
hcorpomted into orotbenuh m8de 
DartofabuildtneWharanrchawoA 

racuremlttancllnunttoinrtrllthe 
w o r k ~ t h e e r L k t ~ ~ . n  
a c k n o w ~ e a t  of th pouible 
danuga to the work upan ramovd. ThL 
acknowledgement m t e s  am 8 wdvar 
far 8ctioDI tbat w d  othamLa tnfrinap 
thear t i r t ' r r lghbof~tytnwakr  
i n r t n U e d I B ~ ' '  
9. The WaiverPnn+nionn 

Under the VARA, artirta may waive 
their rlghta of attribution and inte#rlty 
w i t h l m 8 ~ t o a p u t i c P h r ~  

1. VARA at 17 UaC lol ("WoIk of vlwd .NIP 
" v ~ ~ ~ ~ u P c I w ~ ~ P  
" VARh at 17 us& I ~ U ~ Y I L ~  

hk, line should read: 
"Independent of the author's m m i c "  

i k ,  linc should reed: -. 

"specific means m y  tlke a v.riety of' 
j k .  linc s h o u ~ d  

' Yam,  including civil or ahid" 

k k ,  line shouldreed. 
"object to my dismtim mutihim or otha" 

'~rr0r;lineshouldreed. 
'qBCIA, 17 U.S.C. Sac. 3(b) me." 

mEmx linc shouldred 
"work of rscognizsd ud the right" 

0Enor;lineshouldreed: 
"lOVARA, at 17 U.S.C. 5101 ("work of visual 
arts")." 

qError; line should reed: 
''lrVARk at 17 U.S.C. 5113(dMl)." "Error; line should reed. 

'3. The Waiver Rovlsioa" 



The VARA rtatar that there rightr 
may not ba mnrfmad but ( h y )  ~y be 
wnivad if the author sxmeuly u n s s  to urcb - -  - 
waiver h a written i n r b e i t  h a d  by the 
author. Such hutrumant shall spedfidy 
Identify the worlr. and ram of k t  - to 
which the waiver applies, and the w a h  
shall apply only to the work a d  uwa DO , 

Identified. In the u r e  of a jot111 warlr 
prapandbyh*oarmorsmtbm*a~t*srof 
nghum~LhLpvrlpapb~debyanmcb 
author &as m& right for aU rnuthor~~s 

The fact that ow joint author may 
waive rightr in the work for all joint 
authom followr traditional United Stat- 
copyright law. in that one amuthar m y  
license a work without agreement with 
the other coauthor4 urbied to an 
obligation to account for profitr 
generated b m  licensing the work. 

The legidatlve hietory of the VARA 
empharizca that wPiverr a d  the 
circumntancer murounding them murt 
be narrowly -bed. Wdv- 
will be valid only if the partler follow 
the ruler ret forth in rubsactian (eM1) of 
rection lOBk Noting that tbe bill in 
essence pennits the author to hold 
harmlerr activity that would 0th-e 
violate the law. the Howe Judiduy 
Committee further rtated Lat: 

A w d v u  applies only to (hr apecifk 
p e n o n t o w b o m w . t v a b ~ . I h . t ~  
may not sutwquantty tmahr h a  -lo . 
a third party. Any (hlrd partie8 nnu( ob1.in 
.wdwn dlrsct)r from (bbrnP(ha.'4 

To further evidence the rpedAdty of tbr 
waiver provieion. the Conmittbe 
reemphariwd h a t  blanlret Nafvsrr um 
prohibited and that w a t v a  apply mb 
to a rpedflcally Identified W& d a 
particular we. Addi-s *o.f*an 
may not be impiied tmm the trader of 
copyright owmuhip a tmdem of 
meterial object& 

Dircuuion c h h g  & ~ M ~ ~ O I Y  m th 
bffl centered uound whether 
for w.ivaroigbtleadtoa bcd2'z2 
clauwforwsiverofm~rigbtatn 
every combact for MAO ar 0 t h  brndar 
of copyri&tl' Doubtr were expmsmd 
about whetbar tb. h t 8  would k abh  
to contmct at umr length Soma uitb 
raid the wnivet prodim &maretea 
themoralrishtroth~oonfandbY 
the VARA. - 

am Y uc 1 ~ m m ~ '  
' * ? b V L n v l m R b h ( r A c t d l l O . H R 4  

No. 614,lOlrl Coq. Zd &L IbU (1- ," - - . 
' * 8 r ~ Q A u u d , l h . V k . I ~  

~ b A c t o l l l O . ~ c . c a U L ~ ~ r r  
IS-. 1-L 

Although tha lawr of member 
countri- of the BUM Canvantian adopt 
varying meanvcr to protect m o d  
rightr, they uh genemlly brcvdsr than 
thole gmnted by U S  law. lb lawr of 
France pmvide that mod rightr me 
inalienable and nm-woiv.bla Undar 
French law. for axampla m American 
motion picture directat ultimately 
pmvdedinanabioatoprsvaottbe 
perfannmce of a motion pichrn 
colorhd without tbe dhctnr'a 
consent1 

O n t h e o t h e r ~ d h r p e c t r u m k  
the United Khgdom'r 4 rightr law 
of lW8,17 which pntr ruch rightr to 
authm of Utsny. mPriul d utirtIc 
worluinchrdirrgmotionpiobuarTh0 
Copyright Derignr and Pat- Act 
m h  the rightr of attribution eubject to 
wdver and coruant (oral). A further 
limitation Ir that tbe Brltirh lnw raquii 
tha author -tively to umrt hie 
w t  of attribution. 
r P ~ ~ d m ~ d C d m a . r U m n f . . b l r  
Rotedim 

hciaely becnure of varyfng degrwa 
of o v d  ancat.intv about the 
tam validity of the h v e s  pmvlri6 
~ d f r s c t a d t h e ~ O 5 c a  
to report 0x1 artiota' experlance tn a 
national lcgal anvimnmmt whara 
~ . 1 s ~ ~ ~ a f k b h ~ 8  
transfaor. 
Two ftdamen1.1 ~ u s r t b n r  about any 

wdvar M: (1) Whahsr b e  author made 
an intentional rehqddmmnt m 
abambmentofalawnmr&hra 
privllsgs,aId(Z)wbeth.rhrlgbt~ 
vohmtdy d tatelljgmtly wdmd Ib. 
~ t b f . . o r o f u t h t a ' ~  to 
conwad away r n d  *ti fr h a t  
nutban cm bendt for Hwneiq heir' 
r i g h t r i n a ~ B d K e t ; t b r ~  
~ t k t h t m o d a I l t b o n h C k t b r  

on an -n-xept tbi, ar get noihing 
badr.le In wed@g t ime  two 
d c t @  concap-bad 
h d o m  arpetendhtic dm for 
a o t h o n , t b r p u b l i c p o l i c y a f ~ ~  
t h e ~ o f u h r a k ' a p r o w n m m  

. mumt.bohanrrrtlmd.~coplrtebt 
law protect8 tbe a u W r  ecomndc 
intomet d@te the reality of hie or her 

+, line should nsd: 
"I3 17 U.S.C. #106A(e)(l)." 

sErmr; line should resd: -. 

"authors can benefit born licensing their" 

uEkoc lint should resd: 
""See, 17 U.S.C. Sea. 203@)(4). 
3WcM6)(D)." 

beginias  poaitiunr tn the renews1 and 
tamhation provirions. for example, by 
providing that them rights cannot be 
imtxievably tranrferred before the 
internet ~ r t r . ~ '  
I n p e ~ t b a V a R k C a ~  

decided to follow the common law rule 
favoting hiadom of cantract and made 
moral right# wPivable tn the face of 
mbrtantid amcern that detrimental 
pcticsr ars diBcalt to dirlodp on- in 
place. Tbe badc tank for the OEiw will 
be to report oa whether. b the rhmt 
period mince the VARA became law 
(JUDO 1.1981). Congrwr'r parpow her 
bean realized or frurtmted To monitor 
ctntmcMPl davclopmentr, Congmo 
h u  directed the Office to rubmit an 
intarim report in a relatively ahart time. 

teen month after the efiective data, 
fo owed by a full report in 1- the 
effectlveneu of tbe woim pmvhion in 
achieving the dsrirad goak--to protect 
thabondbatmnmthehtmdhiear 
her w& while facilitating marketing of 
thewoh. 
In order to arrirt the Copyright Ofhw 

in prepdng these reporb, public 
comment on the atbject of moral rightr 
waivur tn contntcta with h t r  Ir 
invited m e  Office erpecidly re& 
objective factual infonuation on 
contract8 and contract offen for the - -  

purpose of prepuing itr f-l report. We 
alro reelr comment of an advirorv -~ - - -  - 

natwe on a propored method of - 
gathering factual information. For 
example 

I. How an brtornution k )rthemd cm 
aonmcb with W M d d  utirtr w b u n  out 

~ . A r i J t h r r s . n y ~ t b U r ~ o f ~ t h ~  
f a d  idomation about waiver of m o d  

In addition. we r p e d f i d y  nqwrt  
comment on the followbq quartiom: 

1. What aDartltnta n t h  aqdvllma of 
byCirniae power? Do own well-known 
.rtlrtr L n h ~ U y  bve uuequrl 
p a r r a r h r ~ ~ t h a t a b ~ m u a e u m s ~  
d o t h a ~ t l a n r r  

2 A m m i r m o f m a J r l $ l t r ~  
inchadd tn'ullrtr' oonb.ctrP Am tho putim 

tErmr, line should resd: 
' W w a  m dealing with established museums" 



to contractr ganarlly aware of the proviriar 
of the lnw granting integrity and atrlbutioo 
right8 to authon? To what extent is m y  
failure of wntrad laxquago to mantion 
waiven due to lack of knowledge about tht 
new lnw? 

3. How rpedec art the contractr? Arc the 
; w o h  ruRiciently identified? Arc the UBGE 

p a r t i d d y  ideatifled7 
4. Do t h m  who rscurrr waiven e d r  

them a art waivan recured simply M 
"hurance polidmt' 

5. What b the ratio of atmbution wlivar 
to waiven of the riptrt of intemiM Arc 

incorpor&d in proporti~~tmly 
mats thui waiver8 for other w d u ?  " 

6. In -vhat kin& of contract8 art waivm 
indud-tractr for male of the work of 

art for d t  ownernhip: to eommirrion a 
work of art stand done waivan? Am the 
waiven limited in time? Do a t 8  find lag 
particular offem f a  w a i m  dirturbing? 

7. Whnt b the economic effect of the 
indurion of a waiver in a contract? Doer the 
waiver b m  a repamto price? L the price of 
the work or other thine exchanged for value 
rsgni6untly lower thui the market price 
when waiver b not induded? 

8. Doer the IIXtiJt'8 experiena or ranauwnV 
hove any effect on the pmenrr. ab.anca, or 
mturc of a waiver in a contract? Whnt effect? 

9. Do the u m e  factom that influence 
uttrt8' dhdrionr to waive right8 of 
athibution m d  integrity influanca their 
dedriolu to enter into other contractr? 

lo. Might a r m t i t u t i d  problem be 
created by a new provhion prohibit i~ 

authonafrorn waiviq their artirtr' rlghtr? 
11. Do public mntmctr dlffer in the extent 

or nature of waiven offered in contmctr with 
artist#? 

Copies of all comments received will 
be available for public inspection and 
copying between the hours of 8:30 am. 
and 4 p.m.. Monday through Friday, in 
room IOi. James Maairon Memorial 
Building. Library of Congrens. Firat 
Street and independence Avenue SE. 
Washington. DC. 

Datsd. June 4.1892 

rWpb- 
Registar of Copyrishk. 
rn DOG -13544 Filed be-B?; r:rsam] 
lLUQcmEl4mrr  

"Error; line should read: 
"8. Does the artist's experience or mown" 


