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The Brennan Center thanks the Committee, and particularly the Chairman and Ranking
Member, for the opportunity to testify. This hearing represents a welcome effort to ensure
that the serious policy debate around election reform remains grounded in the facts.

The Brennan Center has conducted extensive analysis on allegations of voter fraud,
including an assessment of the common methodological flaws that often unduly inflate such
allegations. We focus in this hearing on allegations of a particular sort of voter fraud: in-
person impersonation fraud, or the attempt to impersonate another voter at the polls.

We conclude from our research that the incidence of actual in-person impersonation fraud
is extraordinarily rare. Though it does occur, there are only a handful of recent accounts,
several of which have been thoroughly debunked. Even fewer of these accounts have been
substantiated in any fashion. During this same period, hundreds of millions of ballots have
been cast. The priority placed on the issue and its prominence in the policy debate over the
last few years should have fostered the discovery of any substantial quantity of in-person
impersonation fraud. In that context, the most notable significance of the incidents that have
surfaced is how rare they are. The existing safeguards appear to be working.

Despite this, the myth of in-person impersonation fraud persists, with serious
consequences. We have seen restrictions proposed to address this perceived or invented
threat, often supported by stories about election fraud or abnormalities that the restrictions
would not actually prevent. Further empirical research shows that the problems caused by
some of these restrictions are far more serious than the problems they allegedly resolve,
affecting millions of legitimate citizens. These policies appear to offer little benefit, and
impose substantial cost, compromising the integrity of our elections to the extent that they
unduly burden eligible voters’ ability to exercise their constitutional rights.

While in-person impersonation fraud is not a problem of any significance, there are real
and pressing concerns still confronting the ability of the electorate to vote and have their
votes counted. We urge Congress to address these challenges, to ensure that all eligible
citizens are able to exercise the franchise effectively.
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On behalf of the Brennan Center for Justice at New York University School of Law, | thank
the Senate Committee on Rules and Administration for holding this hearing — and for providing
the opportunity to discuss some of the facts and myths about voter fraud, and the effects that
some of these myths are having on eligible American citizens.

My name is Justin Levitt, and | am counsel at the Brennan Center. The Brennan Center is a
non-partisan public policy and legal advocacy organization that focuses on fundamental issues of
democracy and justice. Among other things, we seek to ensure fair and accurate voting
procedures and systems and to promote policies that maximize citizen enfranchisement and
participation in elections. We have done extensive work on a range of issues relating to election
administration, including work to remove unnecessary barriers to voter registration; to make
voting machines more secure, reliable, usable, and accessible; and to expand access to the
franchise and ensure that elections are conducted with integrity. Our work on these topics has
included the publication of studies and reports; assistance to federal and state administrative and
legislative bodies with responsibility over elections; and, when necessary, participation in
litigation to compel states to comply with their obligations under federal law and the
Constitution.

We have paid particular attention in recent years to claims of voter fraud. We have
collected allegations of fraud cited by state and federal courts, bipartisan federal commissions,
political parties, state and local election officials, authors, journalists, and bloggers. We have
analyzed these allegations at length, to distinguish those which are supported from those which
have been debunked; furthermore, we have created and published a methodology for
investigating future claims, to separate the legitimate from the mistaken or overblown. Most
recently, we published a monograph reflecting our analysis, entitled “The Truth About Voter
Fraud,” which compiles for the first time the recurring methodological flaws behind the
allegations of widespread voter fraud that are frequently cited but often unsupported.® We have
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similarly examined claims of voter fraud in amicus briefs filed with courts around the country,
including cases currently pending at the appellate level and with the Supreme Court.?

We have also reviewed, in detail, the effect of policies and laws that contribute to the
disenfranchisement of eligible citizens. We attempt to bring reliable data to bear on the effort to
assess the nature and magnitude of the impact of new election rules, particularly those with the
potential to burden eligible citizens’ efforts to exercise their right to vote. In helping to quantify
the impact of these rules, we have sponsored surveys and sophisticated statistical analyses; we
have collected affidavits and anecdotes; and we have conducted in-depth review of voter
registration forms and voter registration rolls, line by line.

In my testimony today, | will share some of our findings. Our research suggests that the
incidence of fraud by those impersonating others at the polls is strikingly rare. Yet we have
seen restrictions proposed to address this perceived or invented threat, often supported by stories
about election fraud or abnormalities that the restrictions would not actually prevent. Further
empirical research shows that the problems caused by some of these restrictions are far more
serious than the problems they allegedly resolve. As we stated in The Truth About Voter Fraud,
“[t]he voter fraud phantom drives policy that disenfranchises actual legitimate voters, without a
corresponding actual benefit.”

I. The Myth of In-Person Voter Fraud

I will focus here on a particular type of voter fraud: in-person impersonation fraud, or the
attempt to impersonate another voter at the polls. Allegations concerning the incidence of or
potential for this sort of fraud have been cited as justification for various restrictions on the
exercise of the franchise, including some of the more prominent election law controversies in the
country. There has been much assertion concerning the appropriate degree of concern regarding
such fraud, but relatively little attention paid to the facts that we know. So it is to this in-person
impersonation fraud, and to our extensive research on the topic, that I will direct my testimony
today.

As explained in more detail below, we conclude that the incidence of actual in-person
impersonation fraud is extraordinarily rare. Though it does occur, there are only a handful of
recent accounts, even fewer of which have been substantiated. During this same period,
hundreds of millions of ballots have been cast. In the past few years in particular, the priority
placed on the issue should have fostered the discovery of any substantial quantity of in-person
impersonation fraud; the most notable significance of the incidents that have surfaced, however,
is how rare they appear to be.

We arrived at our conclusion primarily through a focus on evidence: extensive research of
reports, citations, and claims of fraud, in popular and scholarly publications, and in documents
provided to and produced by public and private investigations. We have prioritized more recent
claims, and particularly claims purporting to reveal in-person impersonation fraud. Our review
and analysis spans thousands of accounts, including every single assertion of fraud in the most
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comprehensive collection of claims of in-person impersonation fraud to date: the citations
presented to the Supreme Court in the Crawford v. Marion County Election Board case.

Most Allegations of Fraud Do Not Involve In-Person Impersonation Fraud

We discovered that in order to assess the incidence of in-person impersonation fraud, it is
first necessary to cut through a large amount of noise. Upon surveying the news after many, if
not most, elections, it is easy to find allegations of election fraud of one sort or another. The vast
majority of these allegations do not involve in-person impersonation fraud.

Many of the apparent allegations of fraud are not allegations of fraud at all. Sometimes
“voter fraud” stops at the headline: the story claims to involve fraud, but the substance of the
story does not support the boldface nine-word summary.* Another set of these reports present,
not allegations that fraud has occurred, but speculation that fraud might occur in the future.® Still
other reports show individuals crying foul, but the facts describe straightforward administrative
errors.® Such errors are not to be ignored — but they are also not to be confused with fraud.

Some of these post-election reports actually do present worrisome allegations of fraud — but
only rarely do they involve allegations of in-person impersonation fraud. Instead, they allege
schemes involving fraudulent absentee ballots;’ or absentee voters who have been coerced:® or
conspiracies to buy votes:? or efforts to tamper with ballots or machines or counting systems.*
Occasionally, and now more rarely, there are reports of fraudulent registration forms — usually
involving rogue workers hoping to cheat nonprofit organizations out of an honest effort to
register real citizens."* We are aware of no recent substantiated case in which such registration
fraud has resulted in an attempt to cast a fraudulent vote. All of these reports should be
investigated, and any wrongdoing should not be condoned. Yet they too should not be confused
with in-person impersonation fraud.

Many Allegations of Fraud Are Also Plagued By Recurring Methodological Errors

One subset of the reports of alleged fraud is particularly toxic because, on first blush, these
reports appear to entail the trappings of science, and therefore seem more conclusive than they
actually are. Allegations of this sort rely on efforts to match computerized voter rolls either to
other computerized voter rolls or to computerized lists of ineligible individuals, such as registries
of the deceased; such efforts usually involve an attempt to match names and dates of birth from
one list to another. A variant involves the attempt to screen voter rolls against property or zoning
records. The results are then usually trumpeted as conclusive evidence of so many dead voters,*
or d?éjble voters,*® or voters rendered ineligible because of conviction,** or voters from vacant
lots.

There are common methodological concerns with such matching efforts, including both the
quality of the underlying lists and the particular protocol used in matching list to list. We have
reviewed these errors at length in several publications, including The Truth About Voter Fraud.'®
Even without an error, however, it is nevertheless a mistake to draw final conclusions from these
sorts of matching exercises. As Professor Michael McDonald and | demonstrate in a
forthcoming article for the peer-reviewed Election Law Journal, elementary statistics confirms



BRENNAN CENTER FOR JUSTICE

that in any substantial pool, it is quite common to find two different individuals who share the
same name and date of birth.)” When comparing one list of millions of voters to another list of
millions of ineligible individuals, it should not be surprising to find hundreds of perfect
“matches” that actually represent different individuals, known to record-linkage experts as “false
positives.” The incidence of such matches reveals statistics at work, not fraud.

Moreover, the rare cases when matching efforts do actually reveal electoral misconduct
rarely involve in-person impersonation fraud. For double voters or citizens intentionally voting
despite a disenfranchising conviction, the few wrongdoers who may be caught by such matching
efforts are caught precisely because they vote using their real name. Those few individuals
voting in the names of a deceased citizen find it far easier to do so by absentee ballot. Such
instances do not represent in-person impersonation fraud.

In sum, we have reviewed many past accounts of fraud, and track contemporary accounts as
they arise. Our research confirms that there are hundreds of reports of alleged fraud, in
thousands of elections, with millions of ballots cast. Yet after wading through the false and
irrelevant reports categorized above, only a handful of reports remain that even allege, much less
substantiate, instances of in-person impersonation fraud.

Notorious Allegations of In-Person Impersonation Fraud Have Been Debunked

Even fewer of these allegations stand up to real scrutiny. Indeed, careful investigation has
more often than not debunked, not confirmed, allegations of in-person impersonation fraud. One
notorious and recurring example is a 2000 investigative report in the Atlanta Journal-
Constitution, claiming that “the actual number of ballots cast by the dead” was “5,412 in the past
20 years.”'® The article has been favorably cited by an Assistant U.S. Attorney General,*® a
Governor,? a state Secretary of State,?! and several state Attorneys General,?> among others.

This article did not, however, actually reveal 5,412 ballots cast by the dead, much less 5,412
instances of in-person impersonation fraud.?® Instead, it revealed 5,412 matches of Social
Security death records to voting records. And it further revealed that these matches are flawed.
The reporter acknowledged that death records contain errors, listing people as dead who are
actually alive, but apparently did not investigate how many of the 5,412 identified ballots
suffered from this error. The reporter also acknowledged that voter records contain errors,
reflecting data entry mistakes and those who sign the wrong line of a pollbook, but apparently
could not or did not investigate how many of the 5,412 identified ballots suffered from this error.
The reporter neither acknowledged nor apparently accounted for the statistical likelihood that a
record of John Smith dying and a record of John Smith voting might in fact reflect different
“John Smith”s with the same date of birth.** Finally, the reporter did not indicate how many of
these 5,412 ballots were cast in person, rather than absentee.

Indeed, the article identified only one individual concretely alleged to have been the victim
of in-person impersonation fraud. It cited the case of “[Alan Jay] Mandel, the tobacco shop
owner, whose voter certificate was signed at the polls by someone after his death.”* Repeated
the reporter, “[S]omebody definitely signed his name on a voter certificate on Nov. 3, 1998.7%
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This allegation, though amounting to only one concrete allegation of in-person impersonation
fraud in approximately twenty million votes over 20 years,?” would nevertheless be disturbing —
if it were true. Further investigation, however, proved the allegation false. The signature (and
voter certificate) in question belonged to Alan J. Mandell (with two “1”’s), who was very much
alive and eligible in 1998, but whose vote was mistakenly recorded in the name of Alan Jay
Mandel (with one “1%).%®

Investigation as thorough as the investigation into the vote of Mr. Mandel/Mandell is rare.
Nevertheless, when researchers do expend the effort to follow through on initial allegations of
in-person impersonation fraud, they often find those allegations to be unwarranted. A 2007
investigation of approximately 100 “dead voters” in Missouri, for example, revealed that every
single purported case was properly attributed either to a matching error, a problem in the
underlying data, or a clerical error by elections officials or voters.”® Likewise, after compiling a
list of potential “dead voters” in New York state, a Poughkeepsie journalist investigated seven
local cases — and found that seven out of seven reflected clerical errors or other mistakes, not
fraud.*® An investigation in Hawaii in 1999, after reviewing precinct pollbooks and calling
allegedly deceased citizens, similarly found that not one of 170 potential “dead voters” actually
reflected fraud.*

Every once in a great while, a report of in-person impersonation fraud, or a report of an
attempt at in-person impersonation fraud, appears to be substantiated.*® It has been known to
happen. What is notable, however, is how rarely it has been known to happen. Americans are
struck and killed by lightning more often.®

Recent Examples Fit the Pattern: Little to No Evidence of In-Person Impersonation

Two very recent and very prominent investigations into voter fraud precisely fit the overall
pattern that | have described above: many claims of wrongdoing and irregularity, but few that
even allege in-person impersonation fraud, and a tiny portion, if any, that substantiate the
allegations. These examples are: the compilation of alleged fraud submitted to the Supreme
Court in Indiana’s Crawford v. Marion County Election Board case, and the recent investigation
by the Milwaukee Police Department of fraud in Milwaukee in 2004.

The Crawford case now pending before the Supreme Court provided the most prominent
focal event to date for those who believe in-person impersonation fraud to be a legitimate
concern to present their proof. In the case, the lower courts cited several media accounts that, the
courts claimed, reflected reports of in-person impersonation fraud.>* In the Supreme Court,
respondents and amici supporting respondents added citations to more than 250 reports,
encompassing decades of elections.*> The Brennan Center thoroughly examined each one of
these citations.*® The evidence of in-person impersonation fraud was strikingly sparse. The vast
majority of cited reports reflected either allegations that could not possibly be related to in-
person impersonation fraud (e.g., absentee ballot problems, or vote-buying schemes, or ballot
tampering), or allegations that did not mention whether the alleged wrongdoing was committed
in-person or through more susceptible absentee ballots.*” In elections encompassing hundreds of
millions of votes overall, the cited reports mentioned only eleven votes and two attempted but
unsuccessful votes that allegedly involved in-person impersonation fraud. Two of the allegations



BRENNAN CENTER FOR JUSTICE

— and the two unsuccessful attempts — were substantiated.®® The other nine might just have
readily involved the same sorts of clerical errors uncovered in the investigations discussed
above.*

A recent investigation by the Milwaukee Police Department highlights the same pattern.
After the 2004 election, initial media accounts featured front-page allegations of widespread
fraud in Wisconsin.*® On February 26, 2008, the Milwaukee Police Department released a report
on that election, with what appears to be a painstaking investigation of the facts, and policy
recommendations offered with less care and disavowed by the Milwaukee Police Chief.** The
department’s careful factual investigation primarily revealed administrative mistakes and,
occasionally, negligence.*”? 1t showed that much of what had originally been identified as
potential fraud was in fact due to clerical error.*® It also uncovered several votes by potentially
ineligible individuals, including some who were allegedly nonresidents, and some who had
allegedly been rendered ineligible due to convictions.** The report revealed only one potential
vote that might have involved in-person impersonation fraud, with no documentation verifying
that the vote in question was actually cast.*

Existing Safeguards Would Disclose In-Person Impersonation Fraud

Some have claimed that the incidence of alleged in-person impersonation fraud is extremely
low because in-person impersonation fraud is difficult to detect.*® This is distinct from the issue
of whether in-person impersonation fraud is difficult to prosecute: a topic far more suited to the
expertise of my fellow panelist Mr. Iglesias. Rather, this claim seeks to explain the fact that
reports of potential in-person impersonation fraud are rare, by asserting that in-person
impersonation fraud is difficult to discover.

In truth, there are multiple means to discover in-person impersonation fraud, all of which
might be expected to yield more reports of such fraud, if it actually occurred with any frequency.
An individual seeking to commit in-person impersonation fraud must, at a minimum, present
himself at a polling place, sign a pollbook, and swear to his identity and eligibility. There will be
eyewitnesses: pollworkers and members of the community, any one of whom may personally
know the individual impersonated, and recognize that the would-be voter is someone else. There
will be documentary evidence: the pollbook signature can be compared, either at the time of an
election or after an election, to the signature of the real voter on a registration form, and the real
voter can be contacted to confirm or disavow a signature in the event of a question.*’ There may
be a victim: if the voter impersonated is alive but later arrives to vote, the impersonator’s attempt
will be discovered by the voter. (If the voter impersonated is alive and has already voted, the
impersonator’s attempt will be discovered by the pollworker; if the voter impersonated is
deceased, it will be possible to cross-reference death records with voting records, as described
above, and review the actual pollbooks to distinguish error from foul play.) If the impersonation
is conducted in an attempt to influence the results of an election, it will have to be orchestrated
many times over, increasing the likelihood of detection.

As in all law enforcement, none of these detection mechanisms are perfect. Yet in hundreds
of millions of ballots cast, they have yielded only a handful of potential instances of in-person
impersonation fraud, precisely during a period when investigating voter fraud was expressly
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deemed a federal law enforcement priority,*® and when private entities were equipped and highly
motivated to seek, collect, and disseminate such reports.*® Every year, there are far more reports
of UFO sightings.® The scarcity of reports of in-person impersonation fraud, in this context, is
itself meaningful.

In-Person Impersonation Fraud Is Irrational

Instead, a more logical explanation for the extraordinary rarity of reported in-person
impersonation fraud is that in-person impersonation fraud is extraordinarily rare. In-person
impersonation fraud is an extremely inefficient means to influence an election. For each act of
in-person impersonation fraud in a federal election, the perpetrator risks 5 years in prison and a
$10,000 fine under federal law, in addition to any penalties assessed under state law.>* In return,
the perpetrator gains at most one incremental vote. It is sensible that few individuals believe
such a trade-off worthwhile.

Il. The Consequences of the Myth

If perpetrating the myth of in-person impersonation fraud had no consequences, it would
likely be of little concern to this Committee. There are consequences, however, and these
consequences have been and can be quite serious.

First, “crying wolf” about voter fraud, and particularly in-person impersonation fraud,
perpetuates the lack of public confidence in the integrity of the election process. Second, it
distracts attention from the real and recurring problems that do commonly undermine our
elections, including some of the other forms of fraud or administrative irregularity | have
discussed above. Third, it can be used to justify placing undue and improper pressure on
impartial prosecutors to bring unwarranted criminal prosecutions, a subject that my fellow
panelist Mr. Iglesias is far more equipped to discuss.

Claims of Fraud Are Used to Justify Policies that Do Not Correct Real Problems

“Crying wolf” about voter fraud has also been used to justify policies that lead to the
disenfranchisement of eligible citizens, including the imposition of overly restrictive voter
identification requirements, undue purges of legitimate voters from the rolls, and unwarranted
restrictions on the registration process, impacting both individual voters and organizations.

The Milwaukee Police Department report provides another timely example. Though the
department’s chief disavowed the report’s policy recommendations, the report’s authors cited
their conclusions as a reason to pass legislation requiring photo identification documents as a
condition of voting.>®> Over the course of the last week, various individuals have echoed this
argument in the press, citing the report’s findings as supporting photo ID legislation.>®

The report itself, however, identifies no confirmed instance of in-person impersonation fraud,
despite a thorough search for such evidence. That is, the report did identify various deficiencies
with the election process, none of which could be solved by requiring government-issued photo
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ID at the polls, and it did not confirm any actual wrongdoing that a poll site identification
requirement would correct or prevent. In our experience cataloguing attempts to justify ID
requirements with claims of voter fraud, this logical non-sequitur is a common feature.**

Claims of Fraud Are Used to Justify Policies that Cause Real Problems

Moreover, not only are restrictive identification requirements poorly tailored to any existing
problem of any magnitude, but reliable empirical data demonstrates that they cause problems of
their own.

The most prominent restrictive voter identification proposals would require government-
issued photo identification as a condition of voting a valid ballot at the polls.® Most eligible
voting-age citizens have such identification. Studies have repeatedly shown, however, that many
eligible voting-age citizens do not.>®

Furthermore, for those who do not currently have government-issued photo identification,
obtaining it can be a burden. In some cases, it takes ID to get ID — for example, a certified birth
certificate may be required to obtain government-issued photo identification, but government-
issued photo identification may be required to get a certified birth certificate.”” Even when it is
possible to get this underlying documentation, doing so costs time and money, with fees up to
$380 for a replacement certificate of naturalization.® Bringing the assembled paperwork to the
agency that distributes the photo identification costs further time and money, as individuals must
travel — without a valid driver’s license — to a particular office during government hours. For
individuals with disabilities or lower-income or more elderly citizens, these burdens may become
particularly acute.

In the two states where government-issued photo identification is required to cast a valid
ballot, these laws have already contributed to the disenfranchisement of eligible citizens.>® In
one Indiana county’s 2007 elections, for example, 32 voters arriving without acceptable photo
identification cast ballots that were not counted, apparently solely because of the voter
identification law.?® Fourteen of these voters had previously voted in at least ten previous
elections at these same polling places.®* More recently, in Georgia’s 2008 presidential primary
election, 296 voters arriving without acceptable photo identification reportedly cast ballots that
were not counted, again apparently solely because of the ID law.®? It is impossible to know
exactly how many additional individuals without identification arrived at the polls but did not
cast the futile provisional ballots, or declined to make the futile trip to the polls. In less than two
years, however, there are already reports of far more individuals adversely affected by restrictive
photo identification laws than the total cited instances of in-person impersonation fraud reported
over the last few decades.

There are also disturbing indications that far more eligible citizens may be affected by such
laws in the future. Reliable surveys of registered voters conclude that restrictive identification
laws do impact eligible citizens,®® and that they disproportionately impact minority and elderlg/
populations.®* Although there is some disagreement over the precise magnitude of the effect,®
even the studies with more modest results estimate an impact that would reach more than two
million registered voters if applied nationwide.®® Surveys of voting-age citizens — including
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eligible citizens who have not been engaged in the election process, but whom we should hope to
engage — are somewhat less fully developed, but find an even more substantial effect, and
similar disproportionate impact.®’

Some seek to justify these restrictive laws, despite their demonstrated impact on many
American citizens, and despite the fact that they do not correct an existing problem with
recurring in-person impersonation, by claiming that they will at least increase public confidence
in the election process.®® Even if the unfounded fears of the many were sufficient justification to
burden the constitutional rights of the few,*® however, a careful new study, forthcoming in the
Harvard Law Review, casts serious doubt on the validity of such assertions. The data show no
support for the notion that requiring identification will increase voter confidence; the study found
no statistically significant correlation between the rate at which citizens were asked to produce
photo ID and their perception that either voter fraud generally, or voter impersonation in
particular, exists.”’ Photo identification laws do not, in short, appear to make citizens feel more
secure about their elections.

Given the amount of speculation and misinformation in the public sphere concerning in-
person impersonation fraud, and restrictions ostensibly intended to address such fraud, we thank
the Committee for sponsoring this hearing. This represents a welcome effort to ensure that the
serious policy debate around election reform remains grounded in the facts.

The available empirical research shows that although in-person impersonation fraud is an
occurrence of extraordinary rarity, it has been used to justify policies that appear to offer little
benefit and impose substantial cost. The existing safeguards and deterrents have been successful
in preventing in-person impersonation fraud to any significant degree; further measures are not
only unnecessary, but risk compromising the integrity of our elections to the extent that they shut
out eligible citizens.

In contrast, there remain serious concerns about aspects of our election process where
existing safeguards are not sufficient, and where remedies would not risk harm to eligible voters
— including, for example, threats to the security of our voting systems, and concerns with the
transparency of purges of the voter rolls. In this election season, we still face substantial
challenges in ensuring that all eligible citizens are able to exercise the franchise effectively, and
we look forward to assisting in the effort to achieve this common goal.

Thank you very much.
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