IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF M SSOURI

JEFFREY GORMAN,

Plaintiff, No. 95-0475-CV-WS8
and
THE UNI TED STATES OF AMERI CA,

Plaintiff-Intervenor,

STEVEN BI SHOP, et al,
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Def endant s.

REPLY BRI EF OF THE UNI TED STATES
AS AM CUS CURI AE

. 1 NTRODUCTI ON

The plaintiff, an individual with a disability who uses a
wheel chair, clainms that defendants, who include the Chief of
Police of the Kansas City, M ssouri Police Departnment ("KCMOPD'),
several nenbers of the KCMOPD s Board of Conmi ssioners, and a
KCMOPD police officer, violated title Il of the Arericans with
Disabilities Act, 42 U S.C. 88 12115 et seq., section 504 of the
Rehabilitation Act of 1973, 29 U.S.C. § 794, and state law, in
connection with his arrest and transportation to police
headquarters on May 31, 1992. Pursuant to this Court's order of
Oct ober 10, 1995, plaintiffs and the United States as am cus

curiae filed briefs arguing that title Il of the ADA applies to



arrests of individuals with disabilities and to their
transportation follow ng arrest.

Def endants make two points in their responsive brief that
merit a reply.* First, they argue that title Il does not apply
to arrests, because they are not "services," "prograns," or
"activities" in which persons with disabilities seek to
partici pate or fromwhich they seek sone benefit. See Brief of
Def endants at 7-8, 11, 14-15. Additionally, defendants seemto
be suggesting that even if title Il applies to arrests, it covers
only the actions specifically nentioned in the |egislative
history and in the Departnent of Justice's interpretations of
title Il and section 504, which do not include transportation of

arr est ees. See id. at 4-5, 15.

1. ARGUVENT
A. Title Il's Coverage is Not Limted to Prograns and
Activities in Which Individuals with Disabilities Seek to

Participate or fromWich They Seek to Gain Sone Benefit.

As has been denpbnstrated in the United States' first brief

as amicus curiae, title Il covers everything a public entity

! Def endants al so argue that, at the tinme of his arrest,

the plaintiff was a "direct threat” to his own health and safety
and the health and safety of others, see Brief of Defendants at
10- 12, 17, and also that providing a suitable vehicle in which to
transport the plaintiff would have constituted an "undue burden.”
See id. at 15, 18. W believe that it was premature for the
defendants to have raised these issues at this tinme, given the
scope of this Court's October 10, 1995, order, and we therefore
do not address themin this brief. W understand the Cctober 10,
1995, order as having called for argunent on the sol e question of
whether title Il of the ADA applies to arrests and to the
transportation of arrestees. The issues of "direct threat" and
"undue burden"” do not pertain to this question.
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does, not just those services, prograns, and activities in which
persons with disabilities seek to participate or fromwhich they
seek a benefit, as defendants suggest.? See U S. Brief Il at
4-7. Defendants' response focuses only upon one part of section
202, which says that "[n]o qualified individual with a disability
shall, on the basis of disability, be excluded from participation
in or denied the benefits of services, prograns, or activities of
a public entity . . . ." 42 U S. C § 12132. |In addition,
however, section 202 says that no qualified individual with a
disability "shall be subjected to discrimnation by a public
entity." Id. Thus, the conclusion that the acts and om ssions
conpl ai ned of by the plaintiff are covered by title Il is
consistent with the statute's plain | anguage, which prohibits any
discrimnation to which individuals with disabilities m ght be
"subj ected” by public entities. See US. Brief Il at 6-7.

Even if he were required to identify a specific "program' or
"activity" with respect to which he was discrimnated, the

plaintiff could certainly do so. It can be presuned that, when

2 Def endants nake this same argument with respect to

plaintiff's clains under section 504 of the Rehabilitation Act,
29 U.S.C. 8 794, which prohibits discrimnation on the basis of
disability by recipients of federal financial assistance. As the
government has denonstrated in previous briefs, title Il was

i ntended to make section 504's rights, renedies, and procedures
applicable to State and | ocal governnent entities regardl ess of
whet her they receive federal financial assistance. See United
States' Suggestions in Opposition to Defendants' Partial Mtion
to Dismss (hereafter "U S. Brief I") at 8-9 & note 6; U S. Brief
Il at 6 & note 5. Though the Court's Cctober 10, 1995, order
requested argunent only the issue of title Il's applicability to
the facts of this case, this brief my be treated as a reply to
def endants' section 504 argunents as well.
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it enacted section 202 of the ADA using |anguage from section 504
of the Rehabilitation Act, Congress was aware of and intended to
adopt agency interpretations of section 504, at |least with

3

respect to the words that appear in both statutes. See e.q.,

Conmi ssi oner of Internal Revenue v. Keystone Consoli dated

| ndustries, Inc., 113 S.C. 2006, 2011 (1993); New York Council,

Associated Civilian Technicians v. National Labor Rel ations

Aut hority, 757 F.2d 502, 508 (2d Cr. 1985); Cdeary v. United

States Lines, 728 F.2d 607, 608 (3d Cir. 1984); Burns v.

Equitable Life Assurance Conpany of the United States, 696 F.2d

21, 23 (2d Cir. 1982). In the Preanble to its 1980 regul ation

i npl ementing section 504 with respect to its federally-funded

3 | ndeed, Congress nade absolutely clear, in section 204

of the ADA, its intention that title Il should be interpreted in
a manner consistent with section 504. Section 204 of the ADA
requires the Department of Justice to pronul gate regul ations
inplenmenting title Il that are

consistent with this Act and with the coordi nation
regul ations under part 41 of title 28, Code of Federa
Regul ati ons (as promnul gated by the Departnent of
Heal t h, Education, and Welfare on January 13, 1978),
applicable to recipients of Federal financial

assi stance under section 504 of the Rehabilitation Act
of 1973 (29 U.S.C. § 794). Wth respect to "program
accessibility, existing facilities" and

"comuni cations”, such regul ations shall be consi stent
with analysis as in part 39 of title 28 of the Code of
Federal Regul ations, applicable to Federal conducted
activities under such section.

42 U.S.C. 8§ 12134(b). See also 42 U.S.C. 8§ 12201(a) ("Except as
ot herwi se provided in this Act, nothing in this Act shall be
construed to apply a |l esser standard than the standards applied
undder title V of the Rehabilitation Act of 1973 . . . or the
regul ations issued by federal agencies pursuant to such title.");
US. Brief | at 8-9 note 6.



activities, the Departnent of Justice identified arrests as part
of a "progranmt of |aw enforcenent. See 45 Fed. Reg. 37,620
(1980). See also U S. Brief Il at 9. Defendants point to no
evidence in their response that woul d overcone the presunption
that this interpretation applies to title Il as well. Indeed, as
t he governnent has al ready denonstrated title Il1's |legislative
hi story are unanbi guous on the point that the statute was
intended to apply to arrests. See U S. Brief | at 5-7; U S
Brief Il at 7-10.

It is also well-established that words in a statute that are
not defined are to be given their conmmon, ordinary neaning. See,

e.g., Smith v. United States, 113 S. . 2050, 2053 (1993); Perrin

v. United States, 444 U S. 37, 42 (1979); United States v.

Johnson, 57 F.3d 947, 956 (8th Cr. 1995); United States V.

Jones, 811 F.2d 444, 447 (8th Cr. 1987). Arrests and the
transportation of arrestees are certainly "activities" of public
entities, within the ordinary neaning of that term

Def endants' reliance upon Torcasio v. Miurray, 57 F.3d 1340

(4th Cr. 1995), to support their reading of title Il of the ADA

and section 504 is also misplaced.* Torcasio addressed the

4 In addition to Torcasi o, defendants cite Gates V.

Rowl and, 39 F.3d 1439 (9th Cr. 1994), and WIllians v. Meese, 926
F.2d 994 (10th G r. 1991), both of which dealt with the
applicability of section 504 to prisons, not to arrests. The
Gates court specifically acknow edged that an earlier N nth
Circuit decision, Bonner v. Lewis, 857 F.2d 559, 562 (9th Cr
1988) had held that section 504 of the Rehabilitation Act applied
to prisons that receive federal financial assistance, and Gates
did not disturb that holding. See Gates, 39 F.3d at 1446. (Gates
(continued...)




narrow question of whether prison officials could assert the
defense of qualified imunity against the clainms of the
plaintiff, a norbidly obese prisoner, that their failures to nake
certain physical changes to the plaintiff's cell and

nodi fications to prison policies, practices, and procedures

viol ated both title Il and section 504. Torcasio, 57 F.3d at
1342, 1343. In order to denonstrate that they were entitled to
qualified inmunity, defendants were required to show that the
rights plaintiff was asserting were not "clearly established" at
the time the alleged discrimnation occurred. 1d. at 1343.
Torcasi o never reached the issue of whether the ADA and section
504 actually apply to prisons, and even if it had, it would not

necessarily follow that these statutes do not apply to arrests. °

*(...continued)

nmerely held that "the applicable standard for the review of the
Act's statutory rights in a prison setting [is] equivalent to the
review of constitutional rights in a prison setting . . . ." 1d.
at 1447.

In Wllians, the court held that section 504 did not
aut hori ze an enpl oynent claimby a prisoner challenging certain
pri son work assignnents because the plaintiff was not an
"enpl oyee.” The court also found, with no analysis, that the
Bureau of Prisons is not a "programor activity" within the
meani ng of section 504. 1d., at 997. The plaintiff in the
i nstant case, however, has clainmed that his arrest and
transportation, as well as the policies, practices, and
procedures which governed them are the relevant prograns and
activities. He has not asserted that the KCMOPD or the Board of
Conmi ssioners are thensel ves prograns or activities; hence
Wllianms is inapposite.

> It must be noted that there is no evidence in the
Torcasi o opinion that the court was presented with the kinds of
clear statements fromthe ADA's |l egislative history or from
Departnment of Justice interpretations of title Il and section 504
that the Court has been offered with respect to arrests in this

(continued...)



B. Title Il Covers Arrests and All Rel ated Actions.

Quoting selectively fromtitle Il's legislative history,
def endants suggest that, if title Il covers arrests at all, it
applies only to detentions that occur "because of" an arrestee's
disability and to "brutal treatnment” of arrestees with
disabilities, not transportation of arrestees. See Brief of
Def endants at 4.° They conclude that since the plaintiff was not
arrested "because he was in a wheelchair” and did not "suffer[ ]
any abuse nerely because he was di sabl ed,” he has no cause of
action under title Il. 1d.” Defendants gl oss over |anguage that
unm st akably expresses Congress' intent that title Il should

apply to "all actions of state and |ocal governnents,”" H R Rep.

°(...continued)
case. In the face of such evidence, the court's decision m ght
have been different. See Torcasio, 57 F.3d at 1347 ("Torcasio
m ght be able to overcone the facial anbiguity of the ADA and
Rehabi litation Act, and denonstrate that the applicability of the
acts to state prisons was clearly established, if he were able to
show that the courts have uniformy interpreted the acts as
applying to state prisons, or if he were able to point to
regul ations that nmake that applicability clear.")

6 At some points in their response, defendants suggest

that a distinction should be nmade between the act of detaining a
person with a disability, which mght be covered by title Il, and
all actions follow ng detention, which are not. See Brief of

Def endants at 4, 17.

! Def endants support this conclusion with portions of two
quotations found in the United States first brief as am cus
curiae. One quotation is from Representative Mel Levine. It was
made during House debates on the ADA, and refers to
"mstreatnent” of individuals with disabilities by police. The
other quotation, that Representative Steny Hoyer, refers to
situations in which individuals with epilepsy are arrested
because of a mi staken belief that their actions indicate unlawf ul
activity. See U S. Brief Il at 7.
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No. 485(11), 101st Cong., 2d Sess. 84 (1990); see also U S. Brief
Il at 4, stating sinply that "the Act itself was not passed with
this broad | anguage.” Brief of Defendants at 4.

Def endants' theory -- that title Il covers sone actions
related to arrests, but not others -- contradicts the | anguage of
the statute, the legislative history, and interpretations of

title Il by the Departnent of Justice, as set forth in both the

United States' previous brief as am cus curiae and in Part 11.A,
supra. This theory is also inpossible for police departnents and
courts to apply, a fact which defendants' own response
denmonstrates. Confronted with the | anguage in the Preanble to

t he Departnent of Justice regulation inplenmenting section 504,
that refers to the proper neans of adm nistering Mranda warni ngs
to individuals with hearing inpairments, ® defendants nerely
assert, w thout analysis, that "[g]iving Mranda warnings to a
deaf suspect and the transportation of an uncooperative arrest
[sic] are not anal ogous situations.” Brief of Defendants at 15.
Def endants articulate no principled basis upon which actions
connected with arrests that are subject to title Il and section
504 can be distinguished fromactions that are not, and their
position is plainly at odds wwth the words of both statutes, the
| egislative history, and official interpretations of both |aws by

t he Departnent of Justice.

8 See Brief of Defendants at 15 (citing 45 Fed. Reg.
37,620 (1980); See also U.S. Brief Il at 9; Part Il1.A supra.
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For all

reasons set forth in the United States'

filed on Novenber 13, 1995,

find that title I1

of the foregoing reasons,

CONCLUSI ON

as well as for those

brief as anicus curi ae

the United States asks this Court to

of the ADA and section 504 of the

Rehabilitation Act apply to plaintiff's arrest and subsequent

transportation.

STEPHEN L. H LL, JR
United States Attorney
For the Western District
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