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PROCEEDI NGS
(10: 06 a. m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first today in case 05-1629 Gonzal es versus
Duenas- Al var ez.

M. Himelfarb.

ORAL ARGUMENT OF DAN HI MVELFARB
ON BEHALF OF PETI TI ONER

MR. Hl MMELFARB: M. Chief Justice, and nmay
it please the Court.

The Ninth Circuit held that the termtheft
of fense, an aggravated fel ony under the Inm gration and
Nationality Act, does not include aiding and abetting.
That holding is incorrect. |ndeed, {t is so clearly
I ncorrect that even respondent does not defend it.
Respondent's ai ding and abetting argunent is that his
violation of the California vehicle theft statute is not
a theft offense under the I NA not because the
California statute covers aiding and abetting and the
theft offense does not, as the Ninth Circuit held, but
because the California statute covers a certain kind of
ai ding and abetting, so-called natural and probable
consequences rule, and a theft offense does not.

That theory is slightly narrower than the
Ninth Circuit's but it is mstaken for many of the sane
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reasons. One of the reasons that the Ninth Circuit's
holding is mstaken is that it would drastically limt
t he nunmber of aliens who could be treated as aggravat ed
felons based on a conviction obtained in any
jurisdiction, because no jurisdiction distinguishes
bet ween principals and aiders and abetters and it is
ordinarily not possible to prove that an alien in a
particul ar case was not convicted as an ai der and
abettor. Respondent's theory would have the sane effect
when a convi ction was obtained in any jurisdiction that
obtai ns the natural and probabl e consequences rul e.

JUSTICE SOUTER. WI Il you help ne out on one
mechani cal point? As you probably know from your brief,
| don't cone froma jurisdiction tha{ uses this rule and
|'"mjust not used to it. | had thought -- and | guess
l"mwong -- that if the natural and probable
consequences theory were used to prove, let's say,
ultimitely the offense of assault, in what started out
as a theft case, that there would have to be a separate
charge of assault but that the theory of proof would be
t he natural and consequences extension of aiding and
abetting so that there would at | east be on the record a
charge of assault.

And | take it that's not the case.

MR. H MMELFARB: | -- 1 don't think it is.
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JUSTI CE SOUTER: O herwi se, you woul dn't
have this problem

MR. H MMELFARB: Well, it is the case that
t he aider and abettor has to intend to aid and abet what
is sonetimes called the target crine. It also has to be
the case that the principal has to then go on to commt
sone other crinme, a subsequent crime. The issue then
ari ses whether the aider and abettor who intended to
assist the target crine is held liable for the
subsequent cri ne.

JUSTI CE SOUTER: But in any case in ny
exanple of -- of theft, and the further offense under
natural and probabl e consequences be{ng assault, the
only charge agai nst the defendant who ai ded and abetted
woul d be a charge of theft; is that correct?

MR. HI MVELFARB: It could be. It could be.
But in the course of proving the aider and abettor
guilty of the subsequent crime on this natural and
probabl e consequences theory, there would have to be
proof that bore upon the target crinme to show what his
intent was with respect to the target crinme and al so
whet her the subsequent crime was a foreseeable
consequence of the initial crine.

JUSTI CE SCALIA: | don't understand it. How
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can he be convicted of -- of the consequential crime if
he is never charged with the consequential crinme? You
charge himwith the -- with the theft and convict him of
assaul t?

MR. HI MVELFARB: No, Justice Scalia. He
woul d have to be charged with the subsequent crine.

JUSTI CE SCALI A: Okay, well 1 thought you --
| thought you answered --

JUSTI CE SOUTER: Me too.

MR. H MVELFARB: | didn't mean to say that.
| meant to say he didn't have to be charged with the
initial crinme. 1In fact, even the principal wouldn't
have to be charged with the initial crime or for that
matter, any crime. The aider and abéttor coul d be
charged only with a consequent crine but in the course
of proving that under the natural and probable
consequences rule, there would have to be proof wth
respect to the target crinme, because the elenents of the
natural and probabl e consequences rul e depend upon what
happened.

JUSTI CE SCALI A: The theory being that
anybody who intended to aid and abet a crime which
naturally |l eads to another crinme intended the other
crime as well.

MR. H MMELFARB: That's the basic principle.
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JUSTICE GINSBURG: M. Hi mmelfarb, does the
government urge that we consider the point that you're
now arguing and the other points? You started out by
sayi ng everyone agrees that the rationale of the Ninth
Circuit won't wash, but if we go beyond that, then we
are deciding the question as a matter of first view
i nstead of review

Does the government urge that we di spose of
t hose i ssues anyway, even though they were not disposed
of by the Ninth Circuit?

MR. H MVELFARB: We think that the aiding
and betting argunent that respondent raises is fairly
i ncluded within the question presented and that it
shoul d be resolved. W don't think {he ot her two issues
are fairly included within the question presented.

We think that this issue is fairly presented
within the -- fairly included within the question
presented and should resolve --

JUSTICE GINSBURG: But it wasn't discussed
by the Ninth Circuit, was it?

MR. H MVELFARB: [t wasn't,

Justice G nshurg, but it bears upon the question of what
It means to say that an aggravated fel ony enconpasses

ai di ng and abetting. |If the Court sinply holds contrary
to the Ninth Circuit's holding that aiding and abetting
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is included in an aggravated felony, it will |eave open
a very inportant question which we think the Court
shoul d provide guidance to the |ower courts on. It
woul d | eave open the question of whether that neans that
there is some general Federal imm gration |aw definition
of aiding and abetting with which the |aw of aiding and
abetting in the jurisdiction of conviction would have to
be conpared in every single renoval case, at | east
potentially, or rather as we would submt, that Congress
i ntended to cover the entire range of aiding and
abetting under whatever formrulation was used in any
jurisdiction at the time the aiding and abetting
provi si on was added to the Inm gration and Nationality
Act . \

JUSTI CE SCALI A: And what about the
remai ni ng questions that were not decided by the Ninth
Circuit?

MR. H MVELFARB: Well, certainly the --

JUSTI CE SCALIA: Do we remand for those or
what ?

MR. H MVELFARB: Yes. [It's open to -- it
woul d be open to the Ninth Circuit. Assumng the Ninth
Circuit were of the view that they were fairly raised in
the Ninth Circuit, and also that they were fairly raised
in the agency, it would be open to the Ninth Circuit to
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resol ve those questions in the first instance. Let ne
just add that --

JUSTI CE GI NSBURG:. Why would it have to be
raised in the Ninth Circuit? | thought this case was
controlled by a prior decision of the Ninth Circuit.
Therefore, there was nothing nore that was needed to
take care of this case.

MR. H MMELFARB: That's true. The Ninth
Circuit didn't pass upon any issue except the question
whet her ai ding and abetting as a general matter is
included in a theft offense. Relying on a prior
decision, it held that it wasn't, and sent the case back
to the Board of Imm gration Appeals. But there, | think
it would still be fair for the goverﬁnﬁnt to argue that
a particular theory that may be raised here in defense
of the judgment wasn't properly raised either in the
Ninth Circuit by respondent, or before the agency, such
that that claimwas not properly exhausted.

JUSTI CE SCALIA: M. Hinelfarb, you point
out these |ast two issues are not, and probably
correctly, that they are not fairly included within the
gquestion presented. Well, that would be disabling if
i ndeed it was the petitioner that is seeking to raise
t hose two additional issues. But here it is the
respondent; and we can certainly reach those issues if
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we want to.

MR. HI MVELFARB: O course. O course.

JUSTI CE SCALI A: The respondent can seek to
uphol d the judgnent bel ow on whatever grounds he w shes.

MR. H MMELFARB: O course.

JUSTI CE SCALI A: So we can reach those other
i ssues if we w sh

MR. H MVELFARB: [It's ultimately a matter of
the Court's discretion. Qur subm ssion is that the
wi ser exercise of the Court's discretion would not --
woul d be not to address the issue, particularly the |ast
I ssue raised in respondent's brief.

CHI EF JUSTI CE ROBERTS: Well, the only thing
that the Ninth Circuit held was that\the definition of a
theft offense in California is broader than the generic
definition of theft. Al of these argunments that are
bei ng di scussed are ways in which that particular ruling
IS supported. | don't know why they woul dn't be
consi dered subsunmed under the Ninth Circuit's decision.

MR. HI MMELFARB: Well, M. Chief Justice, we
don't read the Ninth Circuit's order that way. W think
the Ninth Circuit sinply reversed on the strength of its
prior decision in Penuliar. And in Penuliar, the N nth
Circuit clearly held the reason this California statute
was not a theft offense was that conviction under it is
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possi bl e under an aiding and betting liability theory.
So insofar as the order relied on Penuliar, it was
sayi ng nothing nmore and nothing |less than that
respondent's conviction was not a theft offense because
it is theoretically possible he was convicted as an
ai der and abettor and the definition of theft offense
under the I NA does not include aiding and abetting.

Now as | was saying, | think it's inportant
for the Court to make clear what it nmeans to say, that
ai di ng and abetting is included in the aggravated fel ony
definition. And this -- the type of argunent that
respondent raises here, | think is inportant to keep in
mnd, is not limted to the particular aspect of aiding
and abetting | aw on which he relies.\

There are a great many different
formul ati ons of the basic requirenents of aiding and
betting. Not only that they -- they vary not only from
jurisdiction to jurisdiction but even within
jurisdictions. So in the next case, you could imagi ne
an alien or renoval case arguing that because sone ot her
requi rement of aiding and abetting law in the
jurisdiction in which he was convicted is broader than
the nmore typical fornulation, that even though he was
clearly convicted of, for exanple, nurder, and even
t hough the elenments of nurder in that jurisdiction
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perfectly match up with the federal definition of nurder
in the inmmgration statute --

CHI EF JUSTI CE ROBERTS: Counsel, you're
ahead of ne, and I'"'mstill back on the | ast question,
but | take it your rationale for not reaching these
ot her grounds would also apply to your argument that
what ever the categorical definition, that this defendant
was convicted of an actual theft offense, |ooking at the
chargi ng docunents. That wasn't a basis for the Ninth
Circuit's decision either

MR. HI MVELFARB: That's true, M. Chief
Justice. OQur main subm ssion is that the Ninth Circuit
relied on an issue of aiding and abetting. W
petitioned on that question and the éburt grant ed
certiorari on that question.

The three grounds on which respondent relies
on defense of the judgnment, even though they all vary in
some sense fromthe Ninth Circuit's ground, two of them
sinply have nothing to do with aiding and abetting. The
first ground is an aiding and abetting argunent. It's
slightly different fromthe one, slightly narrower than
the one on which the Ninth Circuit relied, but we think
it's fairly included and we think the Court should
address it. We think the Court should reject it for the
reasons | amattenpting to articul ate now.
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I f you have a jurisdiction with a |aw of
ai ding and abetting that is broader, it can be
characteri zed as broader in sone sense than what m ght
be thought to be the general notion of aiding and
abetting, under the prem se of respondent's theory, you
coul d concei vably have this kind of argunment in any
renoval case --

JUSTICE ALITG  VWhat if a particular
jurisdiction has an entirely novel and fundanentally
different theory of aiding and abetting? Is it sinply
sufficient that it is |abeled aiding and abetting?

MR. H MMELFARB: Well, Justice Alito, we
think it would be perfectly appropriate for the Court to
| eave open the question that if at séne point in the
future, sone entirely novel radical far-reaching theory
of aiding and abetting were adopted, that would not be
sufficient. | don't think as the law currently stands
there is any such theory in any jurisdiction; and |
t hi nk that Congress should be presumed when it enacted
t he aggravated felony provision, to be covering the
field of possibilities. But if at sone point in the
future sonme jurisdiction decided that, you know,
sonebody could be strictly liable --

JUSTI CE STEVENS: M. H mmel farb, what about
accessory after the fact, do your coments apply to that
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argument as wel | ?

MR. H MVELFARB: Well, we think that that's
not fairly included within the question presented. W
think that's just a -- accessory after the fact is a
separate crine

JUSTI CE STEVENS: Well, it may not be fairly
I ncl uded but as you've acknow edged, it is an argunent
asserted to defend the judgnent.

MR. H MVELFARB: That's right. We think
that the Court could resolve that issue along the |ines
we' ve suggested in our reply brief. Respondent's basic
subm ssion on that point is that the term-- the phrase
in the California statute, any person who is a party or
an accessory to or an acconplice in fhe driving or
unaut hori zed taking or stealing, that in that phrase the
term accessory neans accessory after the fact. An
accessory after the fact is not included in the
definition of the theft offense. Therefore, the
California statute is broader than a theft offense.

It's our subm ssion that the Court can assunme that he's
ri ght about that but still rule for the governnent on

t he accessory after the fact issue, because whatever the
statute m ght say, he was charged as a principal. And
the law is clear that sonmebody charged as a principal --

JUSTI CE GI NSBURG: How do we know that? |
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was | ooking at, what is it, 13-A? How do we know t hat
that charge is as a principal? 1In the appendix to the
petition.

MR. HI MMELFARB: Well, Justice G nsburg, it
tracks the | anguage of the statute up to the point where
the statute uses the phrase | just read.

So it's principal |anguage. It's
theoretically possible that he was convicted as an aider
and abettor because the lawin California, as it is
el sewhere, is that sonebody charged as a principal can
be convicted as an aider and abettor; but the law in
California, as it is el sewhere, is that sonebody charged
as a principal cannot be convicted as an accessory after
the fact. There is no |language in tﬁe char gi ng
i nstrument to suggest that respondent was charged as an
accessory after the fact.

JUSTI CE SOUTER: But to accept your answer,
we've got to look into a question of California pleading
| aw whi ch hasn't been passed on bel ow.

MR. H MMELFARB: Well, that's right.
Respondent raises a nunber of argunents in response
essentially to the argunent | just nade. We think
they're all entirely insubstantial and could be rejected
quite easily. But it may well be that the Court woul d
think that the better course is not to address the
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accessory after the fact issue.

JUSTI CE SCALI A:  VWhy wouldn't the better
course be also not to decide the principal question you
want us to decide on the broad ground that you want us
to take, which is that if there are mnor differences
bet ween what you might call the general |aw of aiding
and abetting, it doesn't matter. Wiy wouldn't it be
wi ser to decide this on the sinple ground that this kind
of consequential liability is part of the general |aw of
ai di ng and abetting, which you argue in your brief?

So that would be the narrower ground.

MR. HI MMELFARB: That woul d be narrower
ground. That is certainly our fallback position and we
woul d not be at all unhappy if the cése were resol ved on
t hat ground.

JUSTI CE Gl NSBURG. Even though that position
has been widely criticized, | think. 1Is it the
ALl Model Penal Code, which thinks it's a bad rule?

MR. HI MVELFARB: There has been sone
criticismof the rule, Justice G nsburg, but it is
applied in crimnal cases in Federal courts; and
what ever criticismthere m ght be in the academ c
literature, even in sone state decisions, we think it is
just inconceivable that Congress would have intended
t hat sonmebody could be convicted under this theory under
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t he Federal crimnal |aw and be subject to the sane
crimnal penalties as a principal, and yet under the
federal inmmgration |aw could not be subject to the sane
I mm gration consequences as a principal. So whatever
grounds there are for criticizing it, it is the lawin
nost places. And nost inmportantly, we think, it is the
| aw i n Federal courts.

Taki ng account of m nor variations in
formul ati on of aiding and abetting standards anpng
jurisdictions would not only have the consequence of
drastically limting the nunmber of aliens who could be
found to be aggravated felons, because of the difficulty
of establishing that sonmeone was convicted as a
princi pal rather than an aider and abettor. It woul d
al so conplicate renoval cases enornously, as |
ment i oned.

The prem se of respondent's aiding and
abetting theory woul d suggest that in any case, it would
be necessary for the imm gration judge, board of
I mm gration appeals and the reviewing court, to engage
not only in an analysis of whether the principal offense
of conviction matches sone Federal definition, which
itself can be a quite conplex enterprise, but having
done that, it would then have to go on and conpare the
ai ding and abetting | aw of the state of conviction with
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sone Federal aiding and abetting | aw.

JUSTI CE SCALIA: In that former question as
to whether California theft is general theft, do you
propose the sanme rule? That even if California has sone
m nor variations -- not just in aiding and abetting but
in what constitutes theft -- mnor variations from what
t he general national rule is, they should be
di sregarded? And if not, why not?

MR. HI MVELFARB: Well, we think that -- we
don't, first of all.

And | think no court would say that and we
certainly wouldn't. But there's a very inportant
difference insofar as that type of conparison was
concerned between on the one hand a ﬁrincipal of f ense
and on the other hand aiding and abetting. The two
i mportant differences are if you have a general
definition of the principal offense, whether it's a
theft offense or burglary, any reasonable framework
woul d contenplate that in a great many cases you would
be able to tell whether the alien before the court was
convicted of that offense, of the Federal definition of
t hat offense, sinply by looking at the State statute of
conviction; and if it matches it, that's the end of the
analysis. If it's broader, in nost cases you'd be able
to | ook at the charging instrument and see whet her that
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person was charged with something narrower than the
whol e range of conduct that's covered by the statute.
Under respondent's theory, if you were
to apply that sane approach to aiding and abetting you
woul d never be able to | ook at the statute to see
whet her sonebody was convi cted under an aiding and
abetting theory that matches the Federal definition
because every statute includes aiding and abetting, so
it's inpossible to tell fromthe statute whether
sonebody was convicted as a principal or an aider and
abettor.
Then if you | ook at the charging

i nstrument, that won't suffice either because the | aw
everywhere as far as |'maware is thét sonebody charged
as a principal can be convicted as an aider and abettor.
So the only cases in which you' d be able to establish
t hat sonmebody was not convicted as an ai der and abettor
are the unusual cases where there happens to be
sonething in the files of the crimnal case that wll
explain in some adm ssi ble fashi on whet her the defendant
was convicted as a principal or an aider and abettor.
That's the first inportant distinction. The second --

JUSTI CE SCALI A: So you would limt your
rule just to aiding and abetting and not to other m nor
variations, just mnor variations in the aiding and
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abetting definition?

MR. HI MMELFARB: That's right. | nean, our
subm ssion is that Congress's intent in enacting an
aggravated felony provision that captures aiders and
abettors was that m nor variations in fornulation
woul dn't matter for the reasons I'mgiving. So it's
ultimately a matter of Congressional intent.

The second reason why this is inportant is
because if you were to apply that rule to aiding and
abetting you would be saying, in effect, that in any
jurisdiction that applies a broader rule of aiding and
abetting every single crine in the crimnal code would
not qualify for aggravated felony status, because an
ai ding and betting statute runs mﬂth\the entirety of the
crimnal code and is a potential theory of liability for
every substantive crimnal offense. So that would nmean
that in those, those broader aiding and abetting
jurisdictions, nothing could ever be an aggravated
fel ony unl ess the governnment coul d sonehow search
t hrough the crimnal files and find sonething to prove
that in fact the defendant was not convicted under an
ai di ng and abetting theory.

JUSTI CE GINSBURG: M. Hi mmelfarb, before
your time runs out, there's sonmething curious about this
California statute. This one is in the Mtor Vehicle
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Code, and there's this offense in the Penal Code call ed
car theft. Do you know what the difference between
t hose two and what woul d nove a prosecutor to charge
under the Penal Code as opposed to the Vehicle Code?

MR. H MVELFARB: Well, the theft offense
that covers cars under than this one in California that
' maware of, Justice G nsburg, is just a grand theft
statute, which is just general theft as applied to
particul ar circunstances, one of which is the theft of a
car.

JUSTI CE GINSBURG. That's nentioned in what,
487(d) ?

MR. H MVELFARB: That's right. That's
right. And as | understand it, that\is essentially a
| arceny statute, which enconpasses a common | aw | arceny
rule, which is that there has to be an intent to stea
or, stated differently, that there has to be an intent
to deprive the owner of the car, of the car permanently,
whereas the California vehicle theft statute at issue
here is a broader statute in that it doesn't require any
intent to steal. It doesn't even require a taking. A
driving is sufficient. So it would capture the receipt
of stolen property. And it doesn't require an intent to
deprive the owner of the car permanently. |t would be
sufficient if there was an intent to deprive the owner
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of the car tenporarily.

JUSTICE GINSBURG: It covers joyriding?

MR. HI MVELFARB: Well, it would cover -- it
woul d cover what is colloquially known as joyriding if
it fell within the ternms of the statute. That is, if
there was an intent to deprive the owner of the
property. And on the subject of joyriding, let nme --

JUSTI CE Gl NSBURG: Tenporarily.

MR. H MVELFARB: At |east tenporarily.

Respondent makes nmuch of the fact that on
our reading of the statute, on our understanding, that a
theft offense would cover the California vehicle theft
statute here. That would nmean that joyriding would be
included. But | think it's critical\to keep in m nd
that there are two very inportant limtations in the
Federal definition of theft offense. The first is that,
as interpreted by the Board of Imm gration Appeals, it
does require an intent to deprive the owner of property,
and a great nmany unaut hori zed use of vehicle statutes in
the State don't have that elenment. That's one inportant
limtation.

The other is that many of these statutes are
m sdenmeanor statutes, so sonebody convicted of it would
not be sentenced to nore than a year in prison. By the
terms of the theft offense provision of the aggravated
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felony provision in the INA you have to be sentenced to
at least a year in prison in order to be treated as an
aggravated felon. So we think the vast mpjority of what
I's colloquially known as joyriding cases would not fall
within this particul ar aggravated fel ony.
JUSTICE GINSBURG. But in California they
woul d? O is there a separate joyriding --
MR. HI MMELFARB: No. Joyriding in
California would be prosecuted under this statute. But
unl ess there was an intent to deprive, there could be no
conviction, and unless the sentence was at |east a year
it would not be treated as an aggravated fel ony.
JUSTICE SCALIA: Is it the sentence given or
t he sentence prescribed for the criné?
MR. HI MMELFARB: The sentence given, Justice
Scal i a.
JUSTI CE SCALI A: G ven.
MR. H MMELFARB: |'d like to reserve the
remai nder of ny tine.
CHI EF JUSTI CE ROBERTS: Thank you,
M . Hi nmel f ar b.
M . Meade.
ORAL ARGUMENT OF CHRI STOPHER J. NMEADE
ON BEHALF OF RESPONDENT
MR. MEADE: M. Chief Justice, and may it
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pl ease the Court:

| would like to pick up on the point nade by
Justice G nshurg. This case does not involve a
conviction under California's car theft statute, which
i s Penal Code 487(d), which requires an intent to steal.
Rat her, it involves a conviction under California's
Vehi cl e Code, which covers varied and | ess serious
conduct including liability with or without the intent
to steal and al so expressly reaching accessories after
the fact, which the Governnent concedes would make it
br oader than the generic definition of theft.

The question is whether a conviction under
this statute is a theft offense and therefore an
aggravated felony triggering the extfenely serious
consequences of automatic deportation fromthe United
States, a permanent bar fromthe United States, and in
t he sentencing context a sentencing enhancenent from 2
to 20 years for illegal reentry.

CHI EF JUSTI CE ROBERTS: Your friend began
hi s argunment by saying you don't defend the decision of
the Ninth Circuit below on aiding and abetting. |[|s that
correct?

MR. MEADE: We do defend the judgnent of the
Ninth Circuit.

CHI EF JUSTI CE ROBERTS: | know the judgnent,
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but you focused at |least primarily on other grounds than
the one on which the Ninth Circuit relied.

Is he correct that you concede that nerely
because the statute extends to aiders and abettors that
Is not sufficient to take it out of the categorical
treat nment ?

MR. MEADE: As an abstract general matter
divorced fromthe facts of this case and divorced from
California law, we agree that aiding and abetting
liability is part of a generic definition of any crine,
i ncluding the theft offense here.

However, that's not what the Ninth Circuit
stated in either this case or in Penuliar. In Penuliar
the Ninth Circuit stressed the extre&ely broad nature of
California's aiding and abetting liability. It cited a
case, People v. Beeman, which refers to the specific
nat ural and probabl e consequences doctri ne under
California | aw.

So the Ninth Circuit was tal king about the
broad sweep of aiding and abetting liability under
California | aw

JUSTI CE SCALIA: Could | ask a factual
question? |I'mjust curious. |If the Governnent's
statenment of the facts here is correct, your client, a
Peruvi an, was convicted of burglary in 1992 and
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convi cted of possession of a firearmby a felon in 1994,
and nonet hel ess was made a | awful permanent resident in
1998. How does that happen? |Is that a m stake or --
how do we decide who's admtted as a | awful pernmanent
resident?

MR. MEADE: | don't know the answer to the
question except to state that those two, those
convictions did happen in the years that you state and
he did becone a | awful permanent resident in 1998.

| believe it was through a waiver provision
under the INA that that's how he becane a | awf ul
per manent resident.

JUSTI CE SCALIA: He's not a joyrider anyway.

MR. MEADE: | woul d disaéree with that. All
we know in this case fromthe record is that he was not
charged with 487(d) car theft, which requires an intent
to steal. He was rather charged under a conviction
whi ch covers joyriding.

In my reading of the Governnent's brief, the
Gover nnent doesn't contest that joyriding would put a
statute outside the generic definition of theft offense.
Even in the Governnent's presentation today, the
Gover nnent suggested that in nost States joyriding would
be outside the generic definition of --

JUSTI CE BREYER: So then the Ninth Circuit
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was wong in your opinion when it defined generic theft
as the taking or exercising control over property
wi t hout consent, with the intent to deprive the owner of
ri ghts and benefits, even if it is |less than pernmanent
or total? They're wong in your opinion?

MR. MEADE: No, | don't think they' re wrong.

JUSTI CE BREYER: Well then, | don't see
how you make - -

MR. MEADE: Sure. |'d be happy to --

JUSTI CE BREYER: Isn't that
I nconsi stent with what you just said?

MR. MEADE: No.

JUSTI CE BREYER: Wy not ?

MR. MEADE: No, it's not\inconsistent. We
don't take the position that a permanent deprivation is
required, is required. A less than pernmanent
Is sufficient, as the Ninth Circuit stated in
Corona- Sanchez. The Ninth Circuit has subsequently held
that a joyriding offense is outside that definition
because it includes a brief taking with an intent to
return, and the |ast footnote of the Government's brief,

note 8, cites that Ninth Circuit case.

JUSTI CE BREYER: | don't understand how t hat
could be right, though. | nmean, when you joyride it's
| ess than personal. |In other words, their definition is
27
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i f you take sonmebody el se's property for an hour that
that isn't theft, but if you take it for a day it is?

MR. MEADE: The question has to do with how
| ong of the taking. And at common |aw - -

JUSTI CE BREYER: They're trying to -- is
there a common | aw, because they're trying to report --
I's under the common | aw there a rule or any generic rule
that says if you take sonmebody else's property for a
couple of hours it is not theft, but if you take it for
several hours or several days it is theft?

MR. MEADE: There is a generic rule on this,
and there is a consensus anong the vast mpjority of
States. | point to both Professor LeFave as well as the
Model Penal Code. And what these ru{es say -- and this
Is true in the vast mpjority of States, 42 States by our
count -- is that if you take either permanently or for
an unreasonabl e amount of time such that it woul d
deprive the owner of the significant portion of the
econom ¢ value, then that constitute a theft offense.

JUSTI CE SCALI A:  You shouldn't steal it for
an unreasonabl e amount of time, just for a reasonable
anount of time?

MR. MEADE: Excuse ne.

JUSTI CE SCALIA: | don't understand the
concept of stealing sonmething for a reasonabl e amount of
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tinme.

MR. MEADE: Well, | mean, that goes to the
exact point, Justice Scalia, because we're not -- the
question is what is stealing. The question --

JUSTI CE BREYER: You're saying that the rule
is sonething is theft only if you take it |ong enough to
deprive an owner of a significant portion of its value?

MR. MEADE: O a reasonable tinme, or to
pl ace --

JUSTI CE BREYER: No, no, no. Wait. | want
to know where that comes from because | would think I
have a Volvo. It lasts for about 30 years, apparently.
So | guess if you took ny car for a year, that that then
woul d not be a theft, or maybe it modld be. VWhere is
the source of the rule you just cited?

MR. MEADE: The source is the generic
definition as applied in all of the States.

JUSTI CE BREYER: No, no. | want a book. |
want a book that will tell ne that if they take my car

for a nonth it isn't theft, but if they take it for a

year it is. \What book, or where do | |ook to verify
that this is common |aw? |'m not denying what you're
saying. | just want to know where to | ook.

MR. MEADE:; Sure. Two Ssources. One woul d
be Professor LeFave in his discussion of what the intent
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required for the different theft offenses; and the
second source would be the Mdel Penal Code when it sets
forth the requisite nens rea for theft offenses.

CHI EF JUSTI CE ROBERTS: That was the third
reference to the Model Penal Code, so | have to ask. No
one's enacted the Model Penal Code, have they?

MR. MEADE: No. But in Taylor and in
Seidler this Court used the Mddel Penal Code as a
shorthand for the generic definition of a certain crine.
But we don't rely on the Mbdel Penal Code.

CHI EF JUSTI CE ROBERTS: Wbuld you descri be
t he Model Penal Code as closer to restatenment or
aspirational in terns of its reflection of the existence
of general |aw? \

MR. MEADE: | would say that the Model Penal
Code is consistent with the majority view. On this
question of intent to steal, as we set forth in our
brief, 42 States hold what we say the law is, that an
intent to steal -- a theft offense requires a nens rea
nore than taking with an intent to give back.

JUSTI CE SCALI A:  You assert, you assert it's
consistent with the majority view on this issue, not on
everything. What does it say about the death penalty?

MR. MEADE: |'m not sure what it says about
t he death penalty. On this issue.
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CHI EF JUSTI CE ROBERTS: |Is that what
joyriding is? That when you're done with your joy ride,
you return the car where you picked it up? | thought
t hey just abandoned it wherever you happen to be.

MR. MEADE: |If you abandon the car wherever
you happen to be that's not joy riding. That's covered
by traditional larceny principles. 1In the, the case of
State v. Davis from 1875 invol ves that exact principle.
That is larceny in that case. But however, if soneone
takes a car, a teenager, a neighbor takes a car, drives
it around the block, brings it back to the sanme pl ace,
that is joyriding. That is covered by 108. 51.

CHI EF JUSTI CE ROBERTS: What's the joy in
t hat ? \

(Laughter.)

JUSTI CE SCALI A: The joy apparently is you
don't get convicted of theft.

(Laughter.)

MR. MEADE: But what we have here is statute
that crimnalized conduct |ess serious than car theft.
This is -- 108.51 is the only statute in California that

covers joyriding. There's a whole different provision

that deals with car theft. In cases where that's the

appropriate charge, prosecutors will charge the person

wth car theft and neet the burden of proof. Here we're
31

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

dealing with a |l ess serious crine, a |less serious
statute and the question is whether this statute that
require a very mniml nmens rea, with or wthout intent
to steal, is sufficient to lead to the very serious
consequences of being an aggravated fel ony.

CHI EF JUSTI CE ROBERTS: Do you understand
that point to be what the Ninth Circuit relied on?

MR. MEADE: No. Absolutely not. The Ninth
Circuit didn't rely on that. It was presented to the
Ninth Circuit but the Ninth Circuit did not rely on
t hat .

CHI EF JUSTI CE ROBERTS: So if we decided on
the question, the aiding and abetting question, they did
decide this would avail able to you té argue on renmand?

MR. MEADE: Uh, vyes.

CH EF JUSTI CE ROBERTS: Because you
presented it to the Ninth Circuit bel ow.

MR. MEADE: Yes, it woul d.

| would like to also to address the question
of accessory liability under California | aw.

108. 51 expressly covers accessories. The
Governnent concedes that if that term means accessory
after the fact, then this statute is outside the generic
definition of a theft offense. Under California |aw,
accessory has only one neaning, and that one neaning is
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accessory after the fact. On that ground alone, this
statute is broader than a generic definition of theft
of fense and woul d provide a -- an alternate ground of
affirmance in this case.

JUSTI CE GI NSBURG:. M. Meade, the Governnent
says that definition holds for penal code offenses, but
It's not altogether clear that a definition in the penal
code would carry over to the vehicle code.

MR. MEADE: | have two responses,

Justice G nsburg. First, there's a simlar provision to
108.51 covering the taking or operating of an airplane.
It is in the penal code. It is 499(b). It exactly
mrrors the | anguage of 108.51. So presumably the
Governnent woul d agree that the defiﬁition of accessory
under California law in the penal code would cover
499(b) for the sanme reasons it would cover under 108.51.
Mor eover, accessory under California | aw only has one
meaning. In 1872 the California | egislature passed the
provi sion at issue, Section 32 and said accessory is
defined to be accessory after the fact. At the sanme
time, the |egislature passed other provisions which also
used accessory in that consistent way.

The California Supreme Court as early as
1898 stated that accessory neans accessory after the
fact and rel atedly, accessory before the fact, the only
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ot her pl ausi bl e meaning of the term has no nmeani ng
under California | aw

So with all due respect to the Governnment,
accessory in 108.51 neans accessory after the fact and
t hat al one makes a broad and generic definition of theft
of f ense.

JUSTICE ALITGO So wouldn't it odd for this

Court to decide that issue of California | aw?

MR. NMEADE: | wouldn't think it would be
odd, Justice Alito, because it is so clear. It has to
do with a statutory term It has to do with a statutory

termthat's defined under the California statute.

Mor eover, under a Taylor inquiry, Federal courts are
often required to | ook at state |aw fo figure out
whet her a particular provision is within or outside a
generic definition of a crine.

JUSTI CE SCALI A: O course if you're right
about this it would mean the statute is broader, but it
woul d still be available to find out whether your client
was in fact convicted as an accessory or as a principal.

MR. MEADE: That's correct, Your Honor.

JUSTI CE SCALIA: Now is that -- is it
possible? O is that out of the question in this case?

MR. MEADE: |'msorry. |s what possible?

JUSTICE SCALIA: Is it possible from
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pl eadi ng docunents, fromthe charge, to determ ne
whet her he was convicted as an accessory or not? And if
it's clear that he wasn't, then we're just wasting our
sonetinme in arguing this point, aren't we?

MR. MEADE: | disagree. Because as an
initial matter, this case in our view is about the
categorical approach. But as to your question about
what these documents show, no, the docunents in this
case do show that he was an accessory after the fact or
a principal, but the Government has failed to neet its
burden one way or the other.

CHI EF JUSTI CE ROBERTS: Well, they say you
cannot be convicted as an accessory unless you are
charged as such, and that the docuneﬁts show he was
charged as a princi pal

MR. MEADE: We disagree with that
characterization of the Government as we set forth in
our brief. California |aw does not require soneone to
be charged with that specific -- level of specificity.
And that's sonmething we set forth in our brief.

Mor eover - -

JUSTI CE Gl NSBURG: Well how about how -- how
t he defendant was charged in this very case?

M. Hinmelfarb thought that it was plain fromthat
charge, that's on 13(a), that he was charged as a
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principal. And you nust take the view that this charge,
this informati on was i nadequate to identify him as
princi pal .

MR. MEADE: This charge is anbiguous as to
whet her he was charged as a driver and taker, as the
principal, or as an accessory after the fact.

JUSTI CE SCALI A No, no, no. It says, "who
at the tinme and place |last aforesaid did willfully and
unlawfully drive or take a vehicle." | nean, he is --
he's charged with being the person who took the vehicle,
not, not some subsequent accessory.

MR. MEADE: Well, this is a question of
California | aw.

JUSTI CE SCALIA: It is nét a question of Cal
-- it is a question of English.

MR. MEADE: No, | disagree, Your Honor.
mean, it's a question of California | aw what needs to be
charged in a California charging docunment.

JUSTI CE SCALI A: We're not saying about what
needs to be charged. W're tal king about what was
charged. And it seens to ne there's no question what
was charged is that he did willfully and unlawfully
drive or take a vehicle. There is no way you can
consi der that an accessory.

MR. MEADE: Well, | disagree. Because under
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California | aw you need to charge generally under the
statute, and the statute says drive or take. That's how
he was charged. Moreover, though, under California |aw,
t he chargi ng docunent does not necessarily control the
convi ction.

JUSTI CE SOUTER: No, but you're -- you're
saying then despite the fact that the, the indictnent in
this case said he willfully et cetera did this, it would
be open to California to prove that in fact he didn't do
any of those things, but was nerely an accessory after
the fact? That -- that's your position? That's what
California pleading |aw all ows?

MR. MEADE: Yes.

JUSTI CE SOUTER: Ckay.

JUSTI CE STEVENS? Do you have any case on
t hat ?

MR. MEADE: Yes. People v West and People v
Tor o.

JUSTI CE STEVENS: Both West and Toro.

MR. MEADE: Yes. We-s-t, and People v
Toro. There's also the case of Sandoval which is also
cited in our brief.

JUSTI CE STEVENS: Does any of those cases
squarely hold that he could be convicted of being an
accessory after the fact on a general indictnment |ike
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this?

MR. MEADE: No, none of them do. They talk
about the general principle under California |aw, about
t hat a chargi ng docunent does not necessarily control
the ultimate conviction and sets forth the test that
needs to be applied. But on this question --

CHI EF JUSTI CE ROBERTS: Well, the Governnent
-- it is not only that. The Governnent has authority
goi ng the other way. People versus Prado, "in the
absence of a statute, an accessory after the fact nust
be indicted and convicted as such.” |If you look at this
information, it's clear that he's not being indicted as
an accessory after the fact.

MR. MEADE: Well, we thiﬁk Peopl e v Prado
supports our view which is a statute specifically that
allows for accessory liability on its face. So,

t herefore, a person need not be charged under the
di fferent accessory statute.

However, to the extent this Court finds the
chargi ng docunents or ultimate conviction anbi guous,
which it sounds |ike some nmenbers of the Court may
believe it is, this is a question of California |aw, as
a first point; but noreover, the question here is
whet her the Governnment has net its burden under Tayl or
and Shepard. And under Tayl or and Shepard the inquiry
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is whether it can necessarily be shown that soneone was
convicted of a generic definition; and here, given the
anmbiguity under California law, it can't be said that --

JUSTI CE BREYER: But what do we do about
that? No, you have no interest in answering ny
guestion, but the question, it seens to ne under the
|l aw, here is what | do -- and |I'm a good deference
| awyer, as you are. | sinply look at the statute. And
| imagi ne sone very weird case that the statute could
cover where the person wouldn't have the right intent or
it wouldn't be theft or it would be sonme odd thing.
There's no possibility in the world that applied to ny
client. But npost charges are sinply stated in the
wordi ng of the statute. And nost | udgnents sinply say
gui lty.

So | say "see, you see, it is theoretically
possi ble." And now when you decide what really
happened, Court, you're supposed to look only to the
chargi ng docunents in the judgnent; and you can't say it
didn't. So the whole congressional scheme is basically
put to the side.

Now what's the answer to that problem
I nsofar as you want to answer it?

MR. MEADE: O course, |'d be happy to. |
don't think it puts the whole schene aside. Renenber,
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t he Governnent gets two bites at the apple here. They
get a first bite on the categoric approach where al
they need to showis that all the elenents are within
the generic definition of the crine. W'd be dealing
with a different case if the person was charged under
t he penal code which doesn't require -- which requires
intent to steal and which does not cover accessories
after the fact. So the Governnent gets a free pass on
round one.

On round two, on the nodified categorical
approach as we're discussing here, the Governnent gets a
second chance to -- based on actual docunents in the
record to establish whether there's enough there.

Here t he Gover nnment reliés on the charging
docunment in an abstractive judgnent, but the Governnent
does not put in a plea colloquy, it does not put in plea
al locution, it does not put in any other docunents that
woul d establish under Shepard that soneone was
necessarily convicted of the crinme. So what -- the
Governnment here is asking to be relieved of its burden
of proof which it has in this case. | would like to
note that on the --

JUSTI CE SCALI A: But the charging docunent
you acknow edge woul d suffice if it indeed is California
|l aw that in order to convict as an accessory you have to
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charge as an accessory? You would acknow edge this?

MR. MEADE: Yes. | would acknow edge the
chargi ng docunent unto itself, but not taking into
account the fact that the chargi ng docunent and the
convi ction not match.

| woul d note, though, that the Court need
not go to the nodified categorical approach, and I would
say should not. This is sonmething that the board -- the
agency has been able to deal with for 60 years or so,
dealing with the actual docunments, trying to figure out
a whet her particular charging docunent is or is not
enough. In Shepard itself, which actually dealt wth
t he question of which docunents could or could not be
consi dered, the Court did not go furfher and | ook at the
next step and deci de whet her those particul ar docunents
did or did not neet the definition in that case.

|'"d also like to note to the extent that
this Court finds California charging | aw anbi guous or
hard to understand, under the principle of Jett v Dallas
| ndependent School District, the circuit courts are in a
better position to consider a matter of California State
law in the first instance.

So our accessory argunent is that the Court
shoul d deci de the categorical approach al one on the
accessory after the fact ground and remand to the agency
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for consideration under the nodified approach.

I"d like to also stress that if the Court
were to affirmon that ground it would be a very narrow
hol ding. There's only two other statutes in California
t hat expressly include accessories after the fact.
California's car theft statute does not include
accessories after the fact.

JUSTICE ALITO. In order to agree with you
on the accessory point, though, don't we have to decide
two disputed issues of California |aw? Whet her
accessory here in this statute neans accessory after the
fact, and whether if sonebody is charged under that
statute as an accessory, that has to be all eged
specifically in the indictment, or mﬁether it is just
sufficient to charge the person with the offense.

MR. MEADE: The Court would only need to

decide that first question, not the second question.
The first question is what is the neaning of accessory
under California law. That is sufficiently clear in our
view that the Court need not send it back to the Court
of Appeals. The second question under the nodified
approach is outside the core of what this case is about,
and we suggest that that should be remanded to the Ninth
Circuit or the agency.

CHI EF JUSTI CE ROBERTS: Has anyone ever been
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prosecuted as an accessory after the fact to joyriding?

MR. MEADE: | do not know one way or the
ot her, Your Honor. But | also note that we don't know
whet her anyone has been prosecuted under 108.51 on that
ground, we also do not know whet her someone has been
prosecut ed under Section 32, which is the accessory
after the fact provision, or nore generally on that
ground.

CHI EF JUSTI CE ROBERTS: But if no one has
ever been prosecuted as an accessory after the fact for
joyriding, we'd really have to go out on a linb to
construe this chargi ng docunent which charges himas a
principal as actually nmeaning to charge himas an
accessory after the fact, wouldn't mé?

MR. MEADE: Not necessarily, because what we
have is a statutory provision that clearly covers
accessories after the fact. W do not have an exanple
of sonmeone who was charged under 108.51, but there are
many reasons why that nmay not show up, partly because
t he chargi ng docunents don't need to so provide, in our
view. So figuring out who was and who was not an
accessory after the fact or a principal under 108.51 is
not so easy to distill.

JUSTI CE BREYER: Have you been able to think
of any exanpl es where a person could have been,
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convicted of this statute, under the statute would he
actual ly have been sone kind of accessory to another
person comm tting another crinme, and the natural and
pr obabl e consequence was that that other person would
violate this statute?

MR. MEADE: So --

JUSTI CE BREYER: Have you been able to think
of one?

MR. MEADE: Sure. So you're switching to
the natural and probabl e consequences?

JUSTI CE BREYER: Yes, | am

MR. MEADE: Yes, and | thank you for that
guestion. Soneone who, say, could aid and abet, or have
the intent to aid and abet purchasiné al cohol for a
m nor, a natural and probabl e consequence of that could
be joyriding.

| would also like to -- turning to the
gquestion of the natural and probable consequences
doctrine, the government is incorrect when it states
that the mpjority view accepts the natural and probable
consequences.

JUSTICE ALITO Are there cases that hold
t hat the natural and probably consequences of purchasing
al cohol for a mnor could be joyriding?

MR. MEADE: We have not found a case on
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JUSTICE ALITGO O anything el se that

sonebody m ght do after getting intoxicated?

JUSTI CE SCALIA: Partying maybe | woul d

understand. | don't know about joyriding.

MR. MEADE: The natural and probable

consequences theory cuts across a wi de variety of

crinmes, as the governnent points out. So it would al so

cover the different provisions under the INA such as

burglary, theft, and other provisions as well. The

governnment, though, is incorrect in stating that the

natural and probabl e consequences is a majority view

Even in its brief,

t he government only sets forth 22

states that it says apply that anal ysis.

Those 22 states that the governnent cites

many of them do not support the proposition that it is

maj ority view or even applied in those states. For

exanple, just to give a couple of exanples, the

government cites M ssouri as a state that applies the

natural and probabl e consequences doctrine. However

M ssouri, in the very case cited by the governnent,

People v. Evans, the court rejects the use of the

natural and probabl e consequences doctri ne and says,

"The use of the natural and probabl e consequences

doctri ne was error

as a matter of [aw "
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The sanme is true -- and that's on the sane
page the governnment cites. The sane is true with
respect to Maryl and, where the sane footnote that the
governnent cites rejects the natural and probable
consequences doctrine in favor of a narrower theory.
It's also true in Idaho, Louisiana, Georgia and Texas,
al so do not apply the natural and probable consequences
doctri ne.

So what, the governnent here is seeking to
hol d someone guilty of a theft offense as an aggravated
felony without the requisite mens rea, and sonething
that's a mnority view of the states.

Just to put this into context, under the
natural and probabl e consequences doétrine, it's as if
California passed a statute saying that in sone cases
soneone can be guilty of burglary wi thout the nens rea
of burglary, or saying that one can be guilty of theft
wi t hout the nmens rea of theft.

CHI EF JUSTI CE ROBERTS: Your argunent isn't
limted to theft offenses, correct? That would cut
across all of these areas in which the federal |aw
refers, in which a Tayl or analysis would apply?

MR. MEADE: Yes, it would. So it would not
necessarily apply to the non-Tayl or provisions such as
the one --
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CHI EF JUSTI CE ROBERTS: It would nmean we
could not rely on the categorical approach in al nost any
of those cases?

MR. MEADE: As -- on the first step, yes.

CHI EF JUSTI CE ROBERTS: Yeah, the
cat egori cal approach.

MR. MEADE: It does nean that, Your Honor.

JUSTI CE BREYER: Well then, what's an
exanpl e of where you're held guilty on the ground that
you ai ded and abetted natural and probable -- sonebody
did X and the natural and probabl e consequence was
Y. Because after all, you are properly held guilty when
you do an act and a known consequence is Y. So what's an
exanpl e of that? \

MR. MEADE: Sure. |'d be happy to give a
number of exanpl es.

JUSTI CE BREYER: One woul d be good enough.
The best one.

MR. MEADE: |If you intend to aid and abet
robbery, you intend to aid and abet robbery, you can be
held liable for an unintended rape of another. If you
aid and abet --

JUSTI CE BREYER: That's a known and probabl e
consequence? That's a probable consequence?

MR. MEADE: Yes.
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JUSTI CE BREYER: Well then, maybe the
problemis that they don't define natural and probable
consequence properly.

MR. MEADE: Well, this is howit's applied
under California law. To give another exanmple --

JUSTI CE SCALIA: Wit a mnute. That's a
real case?

MR. MEADE: That's a real case, and I|'|
give you the cite. People v. Banks, 2002 Westlaw 192,
720. There's another case cited in our brief, aid and
abet robbery, natural probable consequence, sex
of fenses, that's the People v. Nguyen case. Another
exanpl e, a person who has the intention to aid and abet
battery, beating someone up, can be Held guilty for an
uni nt ended robbery.

And to show how stark this is, this is in
California, it's broader than even the common | aw.

JUSTI CE SCALIA: It sounds |ike the doctrine
of unnatural inprobable consequences.

(Laughter.)

JUSTI CE BREYER: You're asking us to say
that not only do the states have to have the sane rul e,
but they have to interpret the rule the sane way. This
woul d make the application of the categorical approach
| npossi ble. You'd have to |ook not only to the
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expression of the rule of law by the state courts, but
to its application by the state courts in every
jurisdiction. | nean, that just nakes the whole
enterprise infeasible, it seens to ne.

MR. MEADE: What the Tayl or analysis | ooks
tois what's in the heartland of a certain crinme, and
here what's in the heartland of aiding and abetting.
And what we have here is an aberrant doctrine of
California law that is outside the mainstream

JUSTI CE SCALI A: Let ne tell you, what's
aberrant is the California interpretation of the
standard doctrine that is used in many states, which is
you intend the natural and probable consequences of what
you do. And if California has, sone\CaIifornia courts
have come up with weird notions of that, | don't know
that that destroys the uniformty anong the states.

MR. MEADE: Just to briefly respond?

CHI EF JUSTI CE ROBERTS: Yes, sir.

MR. MEADE: The rule that you state is that
one intends the natural and probabl e consequences of
one's own acts. We do not dispute this rule. The
gquestion is as applied to aiding and abetting liability,
and California is one of a handful of states that
applies the natural and probabl e consequences doctrine
to aiding and abetting liability, which has the novel
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and aberrant consequences of hol ding people |iable even

i f they don't have the requisite nens rea for the

of f ense.

CHI EF JUSTI CE ROBERTS: Thank you,
M . Meade.

M. Hinelfarb, you have four m nutes
remai ni ng.

REBUTTAL ARGUMENT OF DAN HI MMVELFARB
ON BEHALF OF PETI TI ONER

JUSTI CE KENNEDY: Would it be conpletely
i nconsi stent with Taylor versus United States for us to
say that when there is a novel or an unusual theory of
potential liability such as proposed by the respondent,
whi ch woul d exonerate hinlfronlappliéation of this
statute, that he has the burden to show that that's what
happened?

MR. H MMELFARB: Well, we think --

JUSTI CE KENNEDY: Would Taylor allow us to
do that sort of burden shifting?

MR. H MVMELFARB: Well ultimtely,
Justice Kennedy, we don't think that Taylor controls on
t he question of what Congress's intent was under the
INA. U timtely Taylor was a question about Congress's
intent in enacting the Arnmed Career Crim nal Act, and
every aspect of that decision was tied in sone way to
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Congress's intent there.

We think Congress's intent in enacting the
aggravated felony provision of the INA has to be that it
didn't intend that you woul d have these highly arcane
conpari sons of some general definition of aiding and
abetting, which either would or wouldn't include the
infinite variety of fornulations of aiding and abetting.

JUSTI CE KENNEDY: And so your general rule
to acconplish your objective would be?

MR. H MVELFARB: It's the one | suggested
when | was up here earlier, which is a holding by this
Court that Congress intended to include aiding and
abetting liability in the aggravated felony provision,
and i ntended to cover whatever fornu{ations wer e ext ant
in 1988 when the provision was enacted. The Court can
| eave open the possibility that if in some future case,
sonme jurisdiction were to enact an extraordinarily far
reachi ng theretofore unheard of formulation, for
exanpl e, anybody who intentionally insists -- assists --
wi t hout regard to whether the person even knew about the
principles of crimnal conduct, could be held |iable as
an aider and abettor. In that circunstance, it m ght
wel |l be the case that a state, by adopting such a far
reachi ng theory of aiding and abetting, would in effect
forfeit the right to have any of the subsequent
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provisions in its crimnal code treated as aggravated
felonies unless the governnment in the imm gration case
coul d sonehow prove that the alien wasn't convicted as
an ai der and abettor.

JUSTI CE SOUTER: | think that, the problem!]
guess that | have with your argunent, is that the theory
of Taylor and as carried forward in Shepard was that
there was a concept of a generic offense. And when
ai ding and abetting liability is extended in the natural
and probabl e consequences theory, we face the fact that
regardl ess of what the actual count is, even on your
count, there isn't even a mgjority of states that do it.
And | have difficulty seeing how that can, therefore,

forman elenent of a generic offense when it is -- or a

generic concept of the offense -- when it is a mnority
Vi ew.

MR. HI MVELFARB: Wl |, even under our
fall back position, Justice Souter, under which you would
have to conme up with sone general definition of aiding
and abetting and then make a conparison with the | aw of
ai ding and abetting in the jurisdiction of conviction.
And even if it's, you know, 20-20 or 18-18 anong the
states on this particular winkle in the | aw of aiding
and abetting, we think it is frankly dispositive in this
case, that it is the Federal rule, and ny friend
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M. Meade has not disputed that.

We think it's just inconceivable that
Congress woul d have intended that in a Federal crim nal
case if you're charged with nurder, you can be convicted
under a natural and probabl e consequences theory such
t hat you could conceivably spend life in prison the sane
way a principal would, and yet you would not be subject
to the sane imm gration consequences as sonebody
convicted of the principal offense of nurder, and
i ndeed, that you wouldn't even be able -- the governnent
woul dn't be able to --

JUSTI CE SOUTER: Why didn't we sinply take
the cl osest Federal definition as being the touchstone?

MR. H MVELFARB: Wel |, I\-- in Tayl or?

JUSTI CE SOUTER:  Yes.

MR. H MMELFARB: | think that one of the
problens in Taylor was that there really is no Federal
definition of burglary. That's part of it. The other
part of it is to some extent, the Court did rely on the
Federal definition in Taylor. The original version, the
original version of the office statute defined burglary,
and it defined it in a generic way which was broader
than the common | aw rule.

JUSTI CE SOUTER: Was Tayl or an imm gration
case?
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MR. HI MVELFARB: No, it wasn't. It was a
crimnal case.

JUSTI CE SOUTER: So you are in effect, you
woul d say that the rule should be, or the nodified
Tayl or rule for application here should be that it's
either got to fall within the concept of the Federal
of fense, or in default of there being a conparable
Federal offense, a generic offense defined by reference
to state practice?

MR. HI MMELFARB: May | answer the question?

CHI EF JUSTI CE ROBERTS: Certainly.

MR. HI MMELFARB: Qur primary subm ssion is
that in the context of aiding and abetting, there
shoul dn't be any generic definition Beyond what the
states apply, whatever the fornulation. Qur fallback
position is essentially what you just described, and we
think we should prevail under it because we think we
have the Federal rule. W think we have the majority
rule in the states. And we have the common | aw rul e as
wel | .

CHI EF JUSTI CE ROBERTS: Thank vyou,

M. H melfarb. The case is submtted.
(Wher eupon, at 11:08 a.m, the case in the

above-entitled mtter was submtted.)
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