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PROCEEDI NGS
(10: 27 a.m)

JUSTICE STEVENS: W will now hear argunent in
two different cases: Exxon Mbil against Allapattah and
Ortega agai nst Star-Ki st Foods.

M. Phillips.

ORAL ARGUMENT OF CARTER G PHI LLIPS

ON BEHALF OF THE PETI TIONER I N 04-70

MR. PH LLIPS: Thank you, Justice Stevens, and
may it please the Court:

This Court 32 years ago in Zahn v. International
Paper affirnmed that a class action could not proceed under
28 U.S. C., section 1332, the diversity statute, if it was
clear that sone of the unnaned nenbers of that class do
not satisfy the anount-in-controversy requirenent.

The question in this case is whether Congress in
1990 overturned this Court's ruling in Zahn and its
I nterpretation of section 1332 not by anendi ng section
1332 but, instead, by enacting a supplenental jurisdiction
statute, section 1367. The answer to that question, Your
Honors, is no.

Plaintiffs in the | ower courts that have felt
constrained to conclude that the | anguage of section 1367
requi res the conclusion that Zahn and, candidly, also this

Court's decision in Strawbridge were overrul ed by 1367 do
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so by gliding past the express | anguage in 1367(a) that is
the primary basis upon which our argunent stands.

In the appendi x 246a to the petition, there's --
the central language is in (a). It says, in any civil
action, of which the district courts have ori gi nal
jurisdiction. That |language by its terns and -- clearly
i ndi cates that Congress did not nean to nmake any
adjustnents in the background | aw that exists that defined
diversity jurisdiction or Federal court jurisdiction,
Federal question jurisdiction as a condition to going
forward. So what the Congress says is, ook at the |aw as
it exists in 1990, as it's been interpreted by this Court,
and then determ ne whether or not there's Federal
jurisdiction, either for diversity or Federal question,
and if there is, then you proceed forth fromthat point.

And what we know is that there are two
situations that will not satisfy original jurisdiction
under those circunstances.

The first one is in the Zahn situation. \Were
you have both satisfying and unsatisfying plaintiffs in
t he unnanmed -- who are in the unnanmed nenbers of the
class, this Court said you cannot proceed forth under the
di versity jurisdiction

The second one is the classic sort of joinder

situation, and what the Court held in Strawbridge is that

Page 5

Alderson Reporting Company
1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o0 b~ W NP

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

sinply because you have a plaintiff who satisfies the
anount -i n-controversy requirenent and satisfies the

conpl ete diversity requirenent does not nean that you're
allowed to join under rule 20 an additional plaintiff who
does not satisfy both of those requirenents. And if you
bring soneone in under those circunstances, that defeats
jurisdiction at the beginning before you ever took to
trying to decide what the scope of section 1367(a) and (b)
mean fromthat point forward.

So then the questionis, if that's the correct
interpretation of 1367(a)'s predicate |anguage, then what
wor k does 1367(a) and 1367(b) do, and does our
interpretation do any violence to the structure of the
statute? And the answer to that is clearly no.

Here we start by |ooking at what was Congress'
clear intent, manifested primarily in the |ast |anguage of
1367(a), where it says supplenental jurisdiction shall
I nclude clains that involve the joinder or intervention of
additional parties. Here --

JUSTICE GNSBURG M. Phillips, before you
proceed to going on to (b), the -- you have set up a
di chot ony between a Federal question case where, as |ong
as you have a Federal question claimin the case, you
gqualify within those words, of which the district courts

have original jurisdiction. But you say that in a
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diversity case, that's not so if you have people not of
the sane citizenship -- of the sane citizenship on both
sides of the party line, so that you have to have a
totally qualifying action on the diversity side to cone
within-- to-- to be within 1367(a).

But we have had at |east two cases where the
starting lineup did not satisfy the conplete diversity
rule. One was Caterpillar and the other was Newran- G een,
and the Court said, yes, on the day one there wasn't
conpl ete diversity, but that's curable later on, in the
one case before the case was tried, in the other in the
court of appeals. So don't at |east those two cases
suggest that you can have a diversity case legitimately in
t he Federal court even though at the outset you don't have
-- fill all the requirenents?

MR PHLLIPS: | -- 1 don't think that's the
right conclusion to draw fromthose cases, Justice
G nsburg, because what happened is by the tine that --

t hose cases got to this Court, the jurisdictional problens
had been sol ved and the Court was faced with a question --
with what | perceive to be purely a renedial question, is
what do you do in terns of trying to put the onel ette back
into the egg at that point when the litigation has gone
forward. And the Court, as a matter of judicial

efficiency, decided essentially to ignore the
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jurisdictional problem
Here, by contrast, this jurisdictional problem
exi sted on day one, and the conplaint was filed --

JUSTICE G NSBURG | thought the Court said

that --

MR PH LLIPS: -- and continues --

JUSTICE G NSBURG | thought the Court didn't
say they were ignoring it. | thought they said it was
cur abl e.

MR PHLLIPS: Wll, it -- it's curable in the
sense that you can eventually excise out portions of the
case, but what you cannot do is -- is allowthe case to go
-- it remains still jurisdictionally barred to proceed
forth wwth parties who are not properly before the court.
That's -- that's what this Court said specifically in --
in Zahn itself. It said the problemis that you cannot
simply go forward with the Federal claimand with the
State clains in that -- in that format. You surely can
exci se portions of them but then you start over again.
Once you excise them that's a new conplaint. It's a new
case. That's the fundanental difference.

JUSTICE G NSBURG They didn't start over in
Caterpillar.

MR PH LLIPS: 1'msorry.

JUSTICE G NSBURG The Caterpillar didn't start
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over, but you also have to renenber -- | nean, | think
there are two questions here. One is do you ignore the
jurisdictional problem And what |'m proposing to you is
this Court has never ignored the jurisdictional problem
It always solves the jurisdictional problem sonehow,
whether it dism sses the case, as it did in -- in Gupo
Dat af | ux, whether it dismsses the case, as it -- as it
proposed woul d have to happen in Zahn if they didn't
exci se one of the parties, or whether it nmakes an
adjustnent. The Court al ways takes account of the
jurisdictional problemand finds a nethod of fixing it.
So that's the --

JUSTI CE STEVENS: But why can't it make an
adjustnent in this case, M. Phillips.

MR PHLLIPS: |I'msorry, Justice Stevens.

JUSTI CE STEVENS. Wy can't it make an
adjustnent in this case?

MR PHLLIPS: The -- well, the -- and the
guestion is what adjustnent should it nake. And the --
and -- and our argunment is at a mninmumyou have to

dismss all of the class clains.
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JUSTI CE STEVENS: But why is that the m ni nun?
Wul dn't the mninmumbe just to dism ss those parties who
don't have the aggregate -- the necessary jurisdictional
anount ?

MR PH LLIPS: And that takes you back to what
the district court ruled in Zahn and -- and, in effect,
what this Court affirmed in Zahn, which is that there's a
fundanental difference between sort of finding a single,

i ndi vidual plaintiff and saying, you know, this person, if
you coul d just excise that claim drop it under rule --
that person under rule 21, that fixes it. There's a
fundanmental difference.

I mean, the question here is what's the civil
action because there are res judicata, collateral
est oppel --

JUSTI CE STEVENS: Well, but you do have cases
where a conplaint is filed seeking to be a class action
and then the district judge does not certify the class and
t he case, neverthel ess, goes forward. Now, why couldn't
you do that here?

MR PHLLIPS: Well, that would -- one of the
alternatives on the table -- | think it is appropriate --
is for the Court to excise the class action allegations --

JUSTI CE STEVENS: R ght.

MR PHLLIPS: -- and dismss the entirety of
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the class and proceed forth solely in the nane of the four
I ndi vidual plaintiffs.

JUSTI CE STEVENS. Well, maybe. Wy isn't it
perm ssible just to dismss those parties who don't have
the requisite jurisdictional anobunt? That's what | --

where | stunble with this.

MR PHLLIPS: | think the Court has the
authority to do that. | think the practical inplications
of that are overwhel m ng and should be -- and shoul d be

rejected for that reason because in order to be able to
have res judi cata/coll ateral estoppel effects, you have to
know what the civil actionis. And with a class of
unnaned nenbers, who are, in many instances, unknowable in
-- 1n sone respects, we don't know what the res judicata
or collateral estoppel effects are if your solution is to
try to excise those who do not satisfy the anount-in-

controversy requirenent.

JUSTICE GANSBURG | don't -- | don't foll ow
that entirely, M. Phillips, because the -- Exxon |ost at
-- at this trial, and preclusion doctrines -- that neans

that Exxon had one full and fair opportunity to defend.

So Exxon is going to be bound by that -- by the

determ nation. Sonebody who was not in the litigation and
m ght say, well, | want nore, say, sonebody who had opted

out --
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JUSTI CE KENNEDY: I n other words, you'd have the
same issue of preclusion problens if you had done the case
fromthe beginning the way you contend it ought to have
been done.

MR PHLLIPS: Wll, |I -- | think the case
shoul d never have been allowed to go forward except with
the nanmed plaintiffs. GCkay.

JUSTI CE KENNEDY: But | nean, Justice G nsburg's
point is you -- you -- even wwth a -- a few properly naned
defendants, you're going to have the sane issue preclusion
pr obl em

MR PHLLIPS: Wll, not -- but -- but it's a
much nore conplicated issue preclusion probl em because the
question is, is there jurisdiction? This is a judgnent
that's been entered without jurisdiction. The court
doesn't have proper jurisdiction here --

JUSTICE O CONNOR Well, if it's under the
| anguage of section 1367, | think it nakes nore sense to
say the court has original jurisdiction over the action,
but | acks original jurisdiction over the defective clains.
| nmean, that neets what 1367 seens to say on its face.

MR PHLLIPS | -- 1 would --

JUSTICE O CONNOR:  And | hope you will address
the fact that Congress very recently has enacted

| egislation that nakes all this in the future at | east
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non- obj ect i onabl e.

MR PHLLIPS: Well, it doesn't elimnate it
compl etely, Justice O Connor. The O ass Action Fairness
Act only applies to clains where there are plaintiffs who
exceed the nunber of 100, plaintiffs over 100, and -- and
the $5 m |l lion anount-in-controversy --

JUSTICE O CONNOR  Right, and it's not
retroactive.

MR PH LLIPS: But it's not retroactive. But
even prospectively, there will be situations where this
precise issue will arise in the future. So there is
reason for the Court to go ahead and resolve this question
that has so badly divided the courts.

But, Justice O Connor, to answer your first
question, | would have -- | woul d have thought the
concl usi on was exactly the opposite, that what -- what --
the statute says you don't have jurisdiction over civil
actions over which you didn't have jurisdiction prior to
1990, but you do have jurisdiction over clains that then
can be appended to those for which you have jurisdiction
in 1990.

So | woul d have thought the nore sensible way,
at least fromny perspective, to read this case -- to read
this statute is to say, is this a claimthat could have

been brought in 1990? And the answer from Zahn is
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absolutely no, it couldn't. And simlarly with the --
with the joinder cases. They could not have been
br ought --

JUSTICE O CONNOR: Unl ess 1367 effectively
overturned Zahn.

MR PHLLIPS: And --

JUSTICE O CONNOR: It was enacted | ater

MR PHLLIPS: It clearly was enacted | ater, but
ny point here is that | think the | anguage -- when the
Congress both in (a) and (b) harkens back to in any civil
action of which the district courts have origi nal
jurisdiction, it's clearly not trying to amend 1331 or
1332.

JUSTI CE BREYER Wll, it's not -- the weakness
in your point, | think, as | -- as | understand it, which
is a very optimstic assunption, given the conplexity
here --

MR PHLLIPS: | hope that's not a criticismof
the witing.

JUSTICE BREYER -- is -- is that you want to
read (a) as if it applies to arising-under jurisdiction
and not to diversity jurisdiction. Very sinple. Arising-
under jurisdiction, you do maintain jurisdiction over the
original action. You can add a claim but as |long as

there's one good claimarising under, there's original
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jurisdiction. D versity, there isn't.

MR PH LLIPS: No.

JUSTICE BREYER If you add that plaintiff, you
don't get the original -- that's not right?

MR PH LLIPS: No, that's not right, Justice

Breyer.

JUSTI CE BREYER Al right.

MR PHLLIPS: The -- the -- you know, the
traditional case. You're fromone State, |'mfrom anot her
State, | have a claimagainst you for at |east $50, 000, |

sue you in diversity jurisdiction

JUSTI CE BREYER  Yes.

MR PHLLIPS: That is a civil action of which
district courts have original jurisdiction.

So I've sued you. You have an insurer who's
going -- who -- who lives in the sanme State | live.

JUSTI CE BREYER  Yes.

MR. PHLLIPS: You bring in the insurer in a
third party -- in a third party clai munder rule 14.
kay? That claimdoesn't satisfy the $75, 000, whatever
t he anmount-in-controversy requirenent is that applies,
because you've got a -- aretention. ay? Then -- and
so your -- your claimagainst themis only for $50, 000.
That woul dn't satisfy the anount-in-controversy

requirement but it does satisfy the suppl enental
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jurisdiction over clains brought separately.

JUSTICE BREYER So -- so, in -- in other words,
in that situation, it's a third party claimby the
def endant agai nst anot her person.

MR PH LLIPS: Yes. That would be one easy --

JUSTICE BREYER So that's then -- that does
fall within (a).

MR PH LLIPS: Absolutely falls within (a).

JUSTI CE BREYER: And then (b) knocks it out
insofar as the plaintiff wants to assert a claim

MR PH LLIPS: Exactly.

JUSTI CE BREYER But that person can assert a
claimagainst a plaintiff.

MR PH LLIPS: Exactly. That would be precisely
how it operates.

JUSTI CE BREYER So that, you say, is the answer
to what | was going to ask --

MR PH LLIPS: Wich is?

JUSTI CE BREYER -- which is why didn't they
just use the word 1331. And the reason they didn't just
use the word 1331 is there is a subset of diversity clains
that also have to fall within (a).

MR PHLLIPS: Rght. | picked one.

JUSTI CE BREYER Al right.

MR PH LLIPS: There's another one that fits --

Page 16

Alderson Reporting Company
1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 0o N o o0 b~ wWw N P

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

JUSTI CE BREYER  So the other thing, of course,
is if these three professors who wote this had -- had
figured this out so well, why in heaven's nane didn't they
at least wite an article about it so we'd know what we
wer e doi ng?

(Laughter.)

MR PHLLIPS: Well, ny guess is if they did,
you probably wouldn't want to rely on it as the
authoritative source for interpreting the | anguage of the
statute in any event.

JUSTI CE G NSBURG Wiat you're saying, M.
Phillips, | think is that 1367 does nothing with regard to
what was in the old days at |east 1367(a), what was call ed
ancillary jurisdiction. It changed pendent jurisdiction
to overrule the Finley case.

MR PH LLIPS: Pendent party jurisdiction.

JUSTICE G NSBURG So -- so you could have
appendant parties, but what was once known as ancillary
jurisdiction, applicable in diversity case, was not
changed at all by 1367(a). | think that's what you're
sayi ng.

MR PHLLIPS: Well, no. Actually what |I'm
saying is that 1367(a), in effect, codifies both aspects
of the Kroger -- of this Court's decision in Kroger. In

Kroger, the Court said you would have ancillary
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jurisdiction over the third party claimthat | identified
for Justice Breyer, and that that would fall within
1367(a) under ny interpretation of it, but that 1367(b)
woul d not allow the plaintiff then to bring a subsequent
action against the third party defendant.

JUSTI CE G NSBURG  But whet her you -- whether
you call it codify or anything else, there would be no
change. 1367, as you read it, made no change. 1367(a) on
the Federal question side certainly did. It overruled
Finley. Before, you could have pendent party
jurisdiction. Now you can. But Kroger was unchanged. |
think what you're -- you're telling us is that except for
sone difference in (b), 1367(a) |eaves ancillary
jurisdiction as it found it. It doesn't make any change.

MR PHLLIPS: The only way | would just -- you
know, the only point | would make with respect to that is
that | do think that in Finley this Court's opinion cast
some doubt on the entire pendent and ancillary
jurisdiction doctrines, and | think that 1367(a) is
clearly designed to -- to elimnate that issue going
forward because it says there is a role. There is now a
-- an express provision from Congress to the courts of
suppl enental jurisdiction. And then the question is under
what circunstances does it apply.

So to go back to the Oanen case, you know, we al
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assuned that there was ancillary jurisdiction over the
third party claim This statute nakes it absolutely clear
that there is jurisdiction over the third party claim
because it -- it extends to that claim And we know t hat
by the express | anguage of the provision.

It woul dn't have changed anything if you accept
the idea that the Court had inherent authority to do that.
| f you question that, then this is the basis on which that
jurisdictional grant is provided. And so that is an
| mportant part of 1367(a) that affects --

JUSTICE G NSBURG So what -- what is the
| anguage in 1367(a) that effects any -- any change in
di versity jurisdiction, what was once called ancillary
jurisdiction? | don't see that there's any change.

MR PHLLIPS: Wll, | -- I would go back --

JUSTICE G NSBURG You nmay -- you nmay say that
there's a confirmation of what was, but there's no change.

MR PHLLIPS: Wll, it just depends on whet her
you accept as a given that the third party clai mand ot her
multi-party litigation was clearly going to fall within
the Court's ancillary jurisdiction without the benefit of
an express statutory provision granting that authority.

I f you accept that, then this makes a fundanental change.

[f I could --

JUSTI CE G NSBURG | thought that's what Kroger
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was about. It said, yes, that you could do it -- that the
plaintiff then couldn't turn around and sue the third
party defendant.

MR PH LLIPS: R ght.

JUSTI CE G NSBURG But that you did not need
diversity between the defendant and the third party
def endant .

MR PHLLIPS: R ght, but the -- the question is
what was the statutory authority for that part of -- for
the first part of ancillary jurisdiction, which is the
bringing in of the third party defendant. And that's what
1367(a) does in the diversity context.

If | could reserve the bal ance of ny tine,
Justice Stevens.

JUSTICE STEVENS: M. Long. M. Long, you
represent the respondent in the second case. |s that
right?

ORAL ARGUMENT OF ROBERT A, LONG JR
ON BEHALF OF THE RESPONDENT | N 04-79

MR LONG Yes, Justice Stevens.

Justice Stevens, and may it please the Court:

| have three basic points.

First, section 1367 does not alter the
requi rements of section 1332 for original jurisdiction in

acivil diversity action, and therefore, the plain
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| anguage of section 1367 does not alter the conplete
di versity requirement or the requirenent that each
plaintiff in a diversity action nust have nore than
$75,000 in controversy.

Second, there is no sound basis for
di stingui shing between the two jurisdictional requirenents
of section 1332, and therefore, if section 1367 alters the
matter-in-controversy rule of Zahn and Cark, it also
alters the conplete diversity rule of Strawbridge.

And third, the best interpretation of section
1367 and the one that causes the least harmis that it
overturns the result in Finley and otherwise, with a few
exceptions, codifies the pre-Finley understandi ng of
suppl enental jurisdiction

Now, our -- our primary argunent has already
been addressed, and | don't want to waste tine on it but
it 1s crucial, critical to our argunent. And that is,
that the | anguage of 1367(a) is that suppl enental
jurisdiction is conferred but only in a civil action, of
which the district courts have original jurisdiction.

JUSTI CE KENNEDY: And then you say the civil
action has to give -- be diverse as to all clains.

MR LONG Well, yes. | nean, basically each --
as to each plaintiff, they nust be diverse fromeach

def endant and each --
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JUSTI CE KENNEDY: Over every claim-- every
claimin the cl ass.

MR LONG  Yes.

JUSTI CE KENNEDY: Now, in -- in Cty of Chicago,
we did not give that neaning to the termcivil action
Now, then you would say, well, Cty of Chicago is a
Federal question case.

MR LONG Exactly.

JUSTI CE KENNEDY: But then I woul d say then
you're asking us to interpret civil action differently in
two statutes.

MR LONG No, | don't think so. | think what
the plain |language -- and -- and here we are, | think --
we can rely on plain | anguage. Wat 1367(a) says is that
in each case you nust | ook to sone other statute that
confers original jurisdiction. It can be 1331. It can be
1332. And of course, although those statutes use the sane
term original jurisdiction, there are -- there's
deci sional |law that cones along --

JUSTI CE KENNEDY: No, but they al so use the
term civil action, and it seens to ne that your
interpretation of the two differs if -- if the Gty of
Chi cago - -

MR LONG Well --

JUSTI CE KENNEDY: -- is -- is correct.
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MR LONG Well, but | think it's the sane
answer. Oiginal jurisdiction and civil action are found
-- each of those terns is found in 1331 and 1332. And |
do think it comes out of this Court's decisions that if
you have a Federal question -- so you're claimng original
jurisdiction under 1331 -- then yes, that is sufficient to
give original jurisdiction over the action. That is what
the Court held in the Gty of Chicago case.

But it really can't be the sane in a diversity
case if, for exanple, there's going to be conplete
diversity. Wat -- what the courts have said that have
t hought that the plain | anguage of 1367 conpels this
result that Zahn and -- and al so Strawbridge go, they say
| ook, the only way we can read this is if there's original
jurisdiction of -- of one claimby one plaintiff against
one defendant, then we've got original jurisdiction over
the civil action. Then we're into suppl enental
jurisdiction and all we ask is -- is that within the sane
case of controversy, and then there are sone exceptions in
(b).

But --

JUSTI CE G NSBURG Then what you're saying is
that this statute, as far as class actions go, changed
not hi ng.

MR LONG Wll, of course, our case is not a

Page 23

Alderson Reporting Company
1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 0o N o o0 b~ wWw N P

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

class action, but -- but we would say that --

JUSTICE G NSBURG O party joinder, which is
your case.

MR LONG O -- yes, exactly. It carries
forward the rules of party joinder under 1332.
Strawbridge is an interpretation of what is now 1332, the
requirements for original jurisdiction. There has to be
conplete diversity. You can't sinply | ook at one
plaintiff and one defendant --

JUSTI CE KENNEDY: Strawbridge has becone | ess
hal l owed in |ight of the new congressional enactnent.

What's it called? The Sunshine in dass Action? Wat is

it?
MR LONG | didn't bring --
JUSTI CE G NSBURG d ass Action Fairness Act.
MR LONG dass Action Fairness Act.
Vell, but | think that in-- inawy it -- it
shows what Congress -- when Congress neans to anend

section 1332 and neke exceptions to these requirenents for
original jurisdiction under 1332 --

JUSTI CE KENNEDY: Well, | understand in 2005
Congress doesn't necessarily express what was before, but
it -- it seens to ne there's an institutional judgnent
that Strawbridge is not that hallowed a -- a principle.

MR LONG Well, | -- I think you could fairly
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say the -- the new statute reflects a judgnent by Congress
that in these class actions of national inportance, which
nmeet certain requirenents, mninmal diversity should be
sufficient. And, of course, that's constitutionally
permssible. But | don't think there's been any
suggestion that in the -- the nore run-of-the-mll| cases
there ought to be sinply mninmal diversity.

| nean, there -- there are mllions, literally
mllions, of civil actions filed in State courts each
year. About 60,000 end up in the Federal courts on the
diversity side of the docket. |[If even 1 percent of those
cases noves over to Federal court, that's going to be a
doubling of the Federal courts' diversity docket, which is
about half the trials.

So -- and | don't think there's been any
suggestion by Congress -- and, of course, conplete
diversity and matter-in-controversy are the two rules that
keep that from happening. Now, the -- the class actions
will be a sufficient -- a significant additional burden on
the Federal courts, and to ny know edge, there aren't any
addi tional resources to do that.

JUSTI CE BREYER Wiat -- what is the -- can you
-- this is something | should know, but I don't know Al
right. It's very elenentary. |f you have two parties

fromdifferent States, diversity claim they're in court
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perfectly properly. Now, if sonebody intervenes under,

say -- say, rule 24 or suppose it's rule 19, a necessary
party, and that destroys the diversity, does the -- does
the Federal court still have jurisdiction? It does, |

gather, under rule 14 if the defendant inpleads or brings
his owmn |awsuit --

MR LONG Yes, but that --

JUSTICE BREYER. -- against a third party. Wat
-- what happens under -- that doesn't destroy it, rule 14.
Ri ght ?

MR LONG The way -- the way this was
understood to work --

JUSTI CE BREYER  Yes.

MR LONG ~-- andit'sin-- and this is the
answer to the point that, well, there can never be any
suppl enental jurisdiction on our viewina-- in a

di versity case. Yes, there can because in a variety of
situations -- and -- and you' ve nanmed where there's a rule
14 third party claimand that's by a defendant --

JUSTI CE BREYER | understand that. Wat about
19 and 247

MR LONG Well, before -- this -- this is
exactly an excellent exanple because it's one of the few
things that was clearly changed by 1367, and it was

changed in the direction of narrowing the -- the
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jurisdiction. The understanding was that you could -- if
a party canme in on its own under rule 24, said |l -- | can
i ntervene of right --

JUSTI CE BREYER  Yes.

MR LONG -- but they were comng in on their
own -- that was allowed. | nean, this could potentially
be a probl emunder this rationale of Kroger.

JUSTI CE BREYER Ckay. So you nean by all owed
that plaintiff is -- one -- he's fromthe sane State and
destroys the diversity.

MR LONG Yes. It would otherw se --

JUSTI CE BREYER. He can do it, though.

MR LONG It -- it would be allowed. That was
al | oned bef ore.

JUSTI CE BREYER And what about under rule 19?

MR LONG Under rule 19, the rule was that you
couldn't do it even if --

JUSTI CE BREYER:  You coul d not?

MR LONG You could not, and the idea was this
was getting too close to the Kroger problem --

JUSTI CE BREYER And rule 20 you coul d not?

MR LONG Could not. It was --

JUSTI CE BREYER And rule 24 you coul d.

MR. LONG The Kroger problemis if you -- you

certainly couldn't put in these nondiverse parties in the

Page 27

Alderson Reporting Company
1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o0 b~ W N P

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

initial conplaint. And of course, Kroger worried about,
well, the plaintiff |eaves themout and then they cone in

in a second stage, and that's an evasion of conpleted

di versity.

But we can see very clearly from subsection (b),
this is -- this is one part of the statute that is clear
-- that the -- it has now been changed so that clains by

persons proposed to be joined as plaintiffs under rule 19
or rule 24 will not be permtted unless they can satisfy
the requirenents of section 1332, that is, conplete
di versity and matter-in-controversy.

So this was the kind of thing that was being
t hought about in the statute. The fact that this was
actually not permtted, clearly not permtted, shows that
this statute is very concerned about preserving the
requi rements of conplete diversity and matter-in-
controversy. So | think that's actually a good exanple to
f ocus on.

Anot her one -- sonetines exanples help. In --
in the Onen --

JUSTI CE BREYER: The difficulty, | guess, is
that I"'mhaving is let's imagine rule 19 or 24.

MR. LONG  Ckay.

JUSTI CE BREYER. Now, you're saying that is an

I nstance where, if you bring the party in and he destroys
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diversity, you're out. That was true before this statute.

MR LONG Well, what would happen is -- | nean,
you woul dn't get to that stage, Justice Breyer, because
you wouldn't let the -- the court would not let the party
I n.

JUSTI CE BREYER  Ckay.

MR. LONG And sonetines you have to dismss the
case --

JUSTICE BREYER So there -- before this
statute, there never is going to be a circunstance in
whi ch you bring in a person under rule 19 and diversity is
destroyed.

MR LONG Right, because you won't let themin.
Now, sonetinmes you'll have to dismss the entire case.

JUSTI CE BREYER Ckay. Now -- now, this is one

of the things that m xes ne up here.

JUSTI CE SCALIA: | don't understand what you
nean, sonetines you'll have to dismss the entire case.
MR LONG If -- if it turns out that the party

i s i ndi spensabl e under rule 19.

JUSTI CE SCALI A:  Oh, is indispensable.

JUSTI CE BREYER. Then -- then what's confuse --
now, we | ook at 1367(b) and it says the district court
shal | not have suppl enental jurisdiction over a claimby

the plaintiff against a rule 19 person who is brought on
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t he defense side.

MR LONG Right. R ght.

JUSTI CE BREYER  Were the inconsistent -- i.e.,
it would be nondiverse, but you said there couldn't be
such a situation.

MR LONG Well, I -- | may have m sspoken.

What -- what is happening here in (b) is that it's

possi ble for parties to come in under rules 14, 19, 20, or
24. We think the reading of that is that Congress wanted
toallowthat. So it's not inpermssible, but then if
plaintiffs want to turn around and assert a cl ai m agai nst
them it's got to be one that satisfies conplete diversity
and matter-in-controversy. And that's to protect the Onen
Equi pnent rationale. But then --

JUSTI CE BREYER M chigan plaintiff against |owa
def endant, necessary party, M chigan defendant, rule 19.
Now we bring himin. And you're saying before this
statute, not going to conme in because it wll weck
jurisdiction. Right?

MR LONG | think that -- well, | think that's
correct, if the -- at least if the plaintiff was trying to
bring it in. You may have got nme to a point where |I'm not
going to be able to --

JUSTICE BREYER Al right. Well, then I'm

going to stop asking --
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MR LONG -- give you the exactly right --

JUSTI CE BREYER  -- because it's very easy to ne
to reach the outer limt of ny understanding.

MR LONG Well, it would be easy for you to

reach it with ne.

But -- but the -- the gist of it is certainly if
-- if the -- if the party is comng in under rule 19 as a
plaintiff or you can cone in as a defendant -- naybe
that's the answer. That's -- that's permssible. You can

join parties as to plaintiffs or defendants.

JUSTI CE BREYER  You coul d have before this
statute.

MR LONG Right. Let ne -- let ne try another
sinmpl er exanple. Mybe this one will work better.

There are a nunber of cases that are actually
cited in the Court's opinion in Onen Equi pnent, and they
give a sort of brief summary of these situations in which
you could actually bring in extra parties and clains in a
di versity case and the extra parties or clains would not
be satisfying conplete diversity or matter-in-controversy,
and yet the original jurisdiction of section 1332 woul d
not be destroyed.

Footnote 18 of Onen Equi pnent cites one of these
cases. |It's called Scott against Fancher. It was a Fifth

Crcuit case. There was an accident with three trucks.
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One of the drivers was from Texas and the other two were
from Gkl ahona. So the -- their case was brought in Texas
agai nst the two. The Texas drivers sued the two kIl ahona
drivers, so there was conplete diversity. It did neet the
matter-in-controversy.

So one defendant filed a conpul sory
counterclaim That was one of the exanples, and this is
all mentioned in Onen Equi pnent. And that was okay. O
course, the citizenship would be the sanme, but no question
about whether the anmount in controversy was -- was up to
the required | evel

And they also filed a -- a cross clai magai nst
t he ot her defendant, and that was also allowed. And
again, no -- of course, now you have two citizens from
Ckl ahona.  So that would not be conplete diversity, but
that -- that was allowed. And again, it's because the
defendants are bringing in -- this is the | anguage t hat
the Court used in Onen Equi pnent, that when a defendant is
hailed into court against its will, then sone of these
ancillary clains are going to be permtted.

JUSTICE G NSBURG But not all. You couldn't
have a -- if | renenber right, a permssive counterclaim

MR LONG  Yes.

JUSTI CE G NSBURG  The defendant --

MR LONG VYes.
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JUSTICE G NSBURG -- can have a --

MR LONG And I'mthinking again this all -- |
think this all traces back to Omen Equipnent in this
rationale that we're not going to allow evasion of the
requi rements of conplete diversity in matter-in-
controversy by the plaintiff.

And | think there's textual evidence in 1367
that this is what Congress was doing. | nean, if you | ook
i n subsection (b), you can find textual evidence for this
interpretation. | nean, first of all, it refers to this
rule 14 situation, the inpleader of a third party
defendant. That was exactly the situation that was at
I ssue in Onen Equi pnent agai nst Kroger.

And then it uses this sonewhat strange |anguage,
this |l anguage of clains by plaintiffs against persons nade
parties under these rules. This is what Justice Breyer
was getting ne tripped up on a mnute ago. But the -- the
point here is that these people can cone in. | nean, this
| anguage doesn't nake a | ot of sense if they can't cone in
at all.

JUSTI CE BREYER No. They could at |east cone
inif the defendant --

MR LONG  Yes.

JUSTI CE BREYER -- under rule 14 joined anot her

per son.
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MR LONG Yes.
JUSTI CE BREYER  And then person X wanted to

join --
MR LONG Yes.
JUSTI CE BREYER -- that part of the action --
MR, LONG Yes.
JUSTI CE BREYER -- that could be a 19, 20, or
24.

MR. LONG Exactly. Exactly.

That's -- and so there is work to be done in
subsection (b) even in a diversity case.

The only other point I'Il make here is that
counterclains and cross clains cone in under rule 13 of
the Federal Rules of Cvil Procedure, and there is
actual ly rule 13(h) which says very specifically that
parties may be brought in -- additional parties may be
brought in under rules 19 and 20, once you get a
counterclaimor a cross claimgoing. So that is -- could
explain why there are these references to rules 19 and 20,
as well as 14 and 24, in subsection (b).

I do want to get to the argunent that's nade by
-- or the petitioners in our case, which is really -- as |
understand their argunent, they accept that there nust be
original jurisdiction over the entire civil action, and

t hey accept that that neans that there nust be conplete
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diversity. But then they say, well, matter-in-controversy
is really different. 1t should be treated differently.

It really doesn't go to whether the court has jurisdiction
over the civil action. It only goes to whether it has
jurisdiction over a particular claim

And we don't think that's tenable. And -- and
here would rely on statutory | anguage, and it's the
| anguage of section of 1332, which sets out the two
requi renents for original jurisdiction of a civil action.
Strawbridge is an interpretation of that requirenent. To
have original jurisdiction over the civil action, there
must be conplete diversity. Petitioners agree with that.
The decisions |ike Zahn and G ark are an interpretation of
the other requirenent to have -- to neet the matter-in-
controversy requirenent, and to have original jurisdiction
over the civil action, each plaintiff nust neet that
requirenment. So --

JUSTICE G NSBURG If we descend fromthe |evel
of parsing the -- the statute to what's going on in these
cases, in your cases | take it there was an injury to a
chil d.

MR LONG  Yes.

JUSTICE G NSBURG And that qualifies under the
anount -i n-controver sy.

MR LONG Yes.
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JUSTI CE G NSBURG  And her nother or sister and,
| think, father wanted to cone in and -- and bring clains

that were entirely derivative of the injured child's

claim

MR. LONG That's correct.

JUSTI CE G NSBURG And on your reading of 1367,
there's the -- the -- there's no accommodation for that.

So you'd either have to have the whole lawsuit in the
courts of Puerto Rico or you' d have -- let the child sue
in the Federal court and the parents would have to bring a
Separate suit?

MR LONG Wll, | nean, it's not -- it's --
that is the rule of Zahn and O ark that has been the rule
for many decades. Yes, the problemcan be cured by
droppi ng sonme of the plaintiffs. That's a possibility,
but you cannot have this piggy-backing, bringing in
additional clainms that are jurisdictionally insufficient.
You can't get around Strawbridge and conplete diversity
that way, and you can't get around the matter-in-
controversy that way either. They -- they are parallel in
t he | anguage of 1332.

JUSTICE G NSBURG Well, what a legislature
m ght think, well, nowthis Finley has -- we've been --
taken care of that. And your case |ooks very nuch the

same in terns of breaking up a lawsuit into two when it
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makes sense to try it all together. So we think that --
that ol d case should go just the way Finley went.

And the sanme thing with Zahn because, after all,

Zahn doesn't fit very well with Ben Hur. |f you're saying
that the Strawbridge rule -- | nean, what really counts is
diversity, and -- and Ben Hur says the only naned

representative citizenship counts and yet the anount-in-
controversy, the lesser thing in your view -- every single
menber of the class has to neet that anount, but only the
nanmed representatives have to be of diverse citizenship.

MR LONG Well, you' ve made a nunber of points.
| wouldn't agree that the matter-in-controversy is the
| esser requirenent. | nean, indeed, in the class action
situation, because of Ben Hur, that's the only rul e that
keeps out additional plaintiffs.

JUSTICE GNSBURG But if you -- does it make
sense to have a rule that says we're going to ignore the
citizenship of the nenbers of the class for diversity
pur poses, for diversity of citizenship? Only the naned
representative counts. Well, then why shouldn't only the
named representative count for anount-in-controversy?

That woul d have been a rational thing for Congress if they
wanted to fix that.

MR LONG Wll, in-- in the class action

context -- and again, ny case is not a class action -- |
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frankly can't explain how you reconcile Ben Hur and Zahn.

| think those -- the cases -- for the sane -- if -- if the
rational e of Ben Hur is that the class nenbers are not
really parties in the full sense and so we don't need to
worry about their citizenship, | would think you could
make the sanme type of argunent as to matter-in-controversy
that as long as the representatives satisfy it, they're
the parties in the full or true sense and so that's all

t hat counts.

But the Court decided Zahn. There was really no
doubt about that. Congress never indicated that it had
any -- any difficulties with that decision, and it's now
wel | established.

And | think -- the final point 1'd just nake
very briefly is that if you were to interpret 1367 to have
this broad effect of opening up diversity actions to
unlimted joinder of plaintiffs, nondiverse plaintiffs,
plaintiffs wwth -- who don't have the requisite anount in
controversy, it -- it really would be absurd, not in the
sense that doing that on its own is absurd. | don't
contend that. But it -- it is not -- it would not be
rational for Congress to go to all this trouble that it
went to in subsection in (b) to rule out all these sort of
indirect situations where the plaintiffs | eave out a party

in the initial conplaint and then wait for the party to
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come in sone other way -- | nean, things that frankly are
not likely to happen in a |ot of cases -- but then say,
oh, but the -- the doors are -- are w de open under rule
20, bring in as many plaintiffs as you want right at the
outset or later on if you' d prefer, don't worry about
diversity, don't worry about the ampunt in controversy.
Those two things just -- just don't go together.

There are -- there are other things about
subsection (b) that don't make good sense under the
petitioner's view | nean, for exanple, this is just one
of them If you just |look at the | anguage of subsection
(b), it says you shall not have suppl enental jurisdiction
under subsection (a) over clains by plaintiffs agai nst
persons nmade parties under -- a list of rules -- and then
one of themis rule 20.

Wl |, whenever you have nore than one defendant
In a case just naned in the conplaint, you use rule 20 get
in nore than one defendant. So read literally, that says
if you had this broad view, plaintiffs can bring in as
many additional plaintiffs as they |Iike under rule 20.

But on the defendant's side, as soon as you' ve got a
second defendant in the case, suddenly all this

suppl enental jurisdiction goes away. Now, that nakes
sense under our view because plaintiffs are not supposed

to be asserting these kinds of clains anyway. Whether
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there's one def endant

JUSTI CE STEVENS: Thank you, M.

or two, it's the rationale of Onen

Long.

we'll hear from you.

ORAL ARGUMENT OF EUGENE E. STEARNS

ON BEHALF OF THE RESPONDENTS | N 04-70

Equi prent .
Thank you.
M. Stearns,
MR STEARNS:
t he Court:

Justice Stevens,

and may it pl ease

| believe what's at stake here is whether this

Court was serious in the Finley decision,

and it's

interesting that it was a 5 to 4 decision, in which four

of you concl uded that pendent party jurisdiction was a

| ogi cal extension of G bbs and five anong you concl uded

that it was not up for this Court to nake that

determ nation, that only Congress could nake t hat

determnation, and in the 200 years of history of the

Federal courts that had preceded Finl ey,

that the track

record of this Court and the | ower courts in expandi ng

Federal jurisdiction had been a rocky one. But you

weren't going to do it anynore.

Now, that wasn't the first tinme this Court had

said those words, we're not going to do it anynore, but it

was said in a way that got sonebody's attention. And if

there was a surprise,

1111 14th Street, N.W., Suite 400
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preci sely what you asked themto do. They adopted 1367,
and they did it in the way that Congress does things.
It's better not to watch. They don't necessarily explain
it carefully. They don't do it in an organi zed and
conprehensive way. It is a matter that was of great
interest to a small nunber of people and of no interest to
the great body politic. Let's face it. Diversity
jurisdiction is of great interest to you and ne; it's of
little interest to the people until they're hauled into
court and find that only part of their case can be there.

And when we | ook at the history of Federal
jurisprudence, what do we see? W see that the history of
this Court has been largely to all ow defendants haul ed
into court to ignore rules that we once thought were
sacrosanct, for exanple, the notion of destruction of
jurisdiction. And in | aw school we all |earned about
destruction of jurisdiction. It doesn't apply. Wen a
defendant is brought into court, we ignore Strawbridge.
We did because this Court and other circuit courts said
you could. And incidentally, when they' re brought into
court, they're brought into the sane civil action as any
plaintiff or defendant in the original conplaint.

JUSTICE G NSBURG Are you tal king about a claim
nover? |'mnot --

MR. STEARNS: Any claim Your Honor, that's
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brought in in a third party practice, any claimthat's
brought in an additional party claimis part of the same
civil action. There's only one formof action. Al the
clains are in that one formof action.

The inportance of this, incidentally, is that
their entire argunent depends on interpretation of the two
words, civil action. Does the district court have
original jurisdiction over a civil action if the civil
action includes clains over which there's clearly original
jurisdiction and clains where there is not?

Now, historically -- incidentally, Exxon has to
basically nmake new | aw, and they do it by saying that Zahn
stands for the proposition that there's no jurisdiction
over a class action which includes snmaller claimnts. |
-- | dare you to read Zahn and find those words. They
don't exist. Al Zahn says, all Snyder said, which
preceded it, is that every class nenber's clai mnust be
viewed individually. Now, that's a very interesting
conclusion. In other words, it doesn't say there's no
jurisdiction over the class action. It sinply says the
clains of the absent class nenbers who don't neet the
jurisdictional amount shoul d be di sm ssed.

Now, interesting, |ook at the | anguage in 1332.
It says the district courts shall have original

jurisdiction of all civil actions where the matter in
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controversy exceeds the sumor value of $75,000. Well,
when we read that statute and we apply Zahn and Snyder, we
say civil action doesn't nean the aggregate of all clains.
There we say what it nmeans is we nust eval uate each

i ndividual claimto determne if each individual claim
within the civil action neets the jurisdictional mninmm
of the diversity statute.

JUSTICE BREYER | imagine that if you filed a
claimand the plaintiff was a class and the cl ass
contai ned a nunber of people who did not neet the
jurisdictional mninumand they file a claimagainst a
defendant in a diversity suit, | imagine the first thing
t he judge would say would be, |'ve read Zahn and we don't
have jurisdiction over this action.

MR. STEARNS: Indeed. That was prior to the --

JUSTI CE BREYER Yes, that was prior to the
statute.

So -- so they say, well, that's what the judge
woul d have said, and noreover, if you had not a class
action and you had three plaintiffs and one of them was
froma different State than the defendant and the ot her
two were not, the first thing the judge would say is, I'm
very sorry. There is not conplete diversity. | do not
have jurisdiction over this action.

And so | take it their point is by coincidence
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or not, that's what this statute says.

MR STEARNS: |'d --

JUSTI CE BREYER  And since that's what the
statute says, that's what it neans.

MR STEARNS: Well --

JUSTICE BREYER It neans that this kind of a
situation does not fall within 1367(a) because there was
not jurisdiction over that action.

So | agree with you that those words are what
t heir cl ai m depends upon, but what is the answer to that
contention?

MR STEARNS: Isn't it interesting, Your Honor,

t hat what drove 1367 was this Court's decision in Finley?
And what's interesting about the argunent that Exxon makes
here is that Finley discussed the words civil action. And
in fact, what Finley said in civil action is rejected, the
very argunent Exxon nmakes here --

JUSTI CE BREYER No, no. Finley happened to be
an arising-under case, and in an arising-under case, as
|l ong as there is one claimthat arises under, there is
jurisdiction over the action.

MR STEARNS:. Justice Breyer, | -- | agree
that --

JUSTICE BREYER Al right. Wll, if you agree

--and I'm-- when |I'm saying these things in such a
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definite tone of voice, they reflect deep insecurity
because | --

(Laughter.)

MR. STEARNS: Let -- let nme tell you --

JUSTICE BREYER But -- but I -- | want to know
what is the answer to that point.

MR STEARNS: Well, I -- | was going to agree
and disagree. | agree that Finley was a Federal question
case. That, however, doesn't go to the point of what this
Court said about the words, civil action. Wuat you said
was the 1948 recodification cane relatively soon after the
adoption of the Federal Rules of Gvil Procedure, which
provi de that there shall be one formof action to be known
as civil action. Consistent with this new term nol ogy,
the '48 revision inserted the expression, civil action,

t hr oughout the provisions governing district court
jurisdiction. And what the Court held is there's no
nmeani ng to those words, especially when the revision is
nore naturally understood as stylistic. So the words,
civil action -- and when you | ook at 1332, which is what
Zahn is based on, if their interpretation of the words,
civil action, was correct, then Zahn was wongly deci ded
and Snyder was wongly deci ded.

JUSTICE ANSBURG M. Stearns, there's a

difference. It's not just style. There's a difference
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between a claimand a civil action. A civil action can
bundl e several clains.

MR STEARNS: | ndeed, Your Honor, but if their
argunment was correct, that the civil action bundled the
clains, as they suggest, then Zahn was wongly deci ded.
Then the anmount in controversy in Zahn was the totality of
all the clains. 1In other words, to preserve Zahn, which
concl uded that the civil action word nmeans an indivi dual
anal ysis of every claimwithin it, to preserve that
concl usi on, they have to argue the opposite concl usion
that the words, civil action, nean all the clains are
aggregated. The problemw th that argunment is that the
hi storical practice of this Court --

JUSTICE GNSBURG | think they -- what -- the
argunent that | heard was not that all the clains have to
be aggregated, but that they can't get in the door.

MR. STEARNS: Their -- well, Your Honor,
respectfully, Congress created two doors. And they have a
-- a door which is the door that existed under the
Constitution, which is Article Ill jurisdiction. You can
conme in as a diversity plaintiff into -- into the
courthouse. Now, Congress says there's another door.
Congress went through and cl eaned up 200 years of Feder al
court jurisprudence.

And incidentally, it is anathema to | aw
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prof essors who have witten books and tones and | ectured
to | aw students, Your Honor, who don't understand what
they're reading. The notion that in 1367 in one page,
Congress could wite down everything you needed to know
about supplenental jurisdictionis horrifying to a host of
| aw prof essors --

JUSTICE BREYER But | don't see -- where I'm
starting fromthis -- because at sone point I'd |like you
to get tothe -- the virtue of their positionin ny mnd
at the nonent is, one, it is consistent with the | anguage,
whi ch says civil action, not claim Two, it is consistent
with the only instruction | read that any |egislator gave
to the people who were witing this, staff, nanely, wite
sonmet hing that's noncontroversial. And third, | can, on
their interpretation at least, | believe at |least |ate at
ni ght, nmake sense out of all the words in these three
di fferent sections.

MR STEARNS: Well --

JUSTI CE BREYER. So at sone point, | would
appreci ate your addressing that.

MR STEARNS:. Well, and | appreciate that, Your
Honor, because let ne start with the first prem se.

Three | aw professors didn't wite this article
-- didn't wite this language. That's incorrect. The

article is witten by a subcommttee of the Federal Courts
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Study Conmmttee that was chaired by Judge Posner. Judge
Posner is the author of one of the decisions that affirns
the -- has the sane view as the Eleventh Grcuit. Judge
Posner had a nmenber of his subcommttee, M. Kastenneier,
who was a Representative who just so happened to be

chai rman of the Senate Judiciary subcommttee that
presented this | anguage.

What happened - -

JUSTI CE G NSBURG The Federal -- the Federal
Study Commttee was divided on Zahn i ssues.

MR STEARNS: But --

JUSTI CE BREYER. They -- they didn't nmake a
recommendati on one way or another on it.

MR, STEARNS:. That's partially correct, but
significantly incorrect, Your Honor. The subcommittee
specifically said Zahn was wong and wote | anguage to
overrul e Zahn.

JUSTI CE G NSBURG Yes, and the whole commttee
said we do not want to take a position on Zahn.

MR. STEARNS: Respectfully, Your Honor, you have
to follow it through. The subcommttee said we intend to
overrule Zahn. The words in this statute were witten by
t he people who said we intend to overrul e Zahn.

JUSTI CE STEVENS: | thought the --

MR. STEARNS: It goes to the full commttee.
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JUSTI CE STEVENS: -- | thought the commttee
report said we do not intend to overrul e Zahn.

MR. STEARNS: No. Actually the subcommttee
report said we did, of the Federal Courts Study Conmittee.

JUSTICE STEVENS: D d not the House comm ttee
report say we do not intend to overrul e Zahn?

MR STEARNS: What the House commttee --

JUSTICE STEVENS: Didit? AmIl correct or
I ncorrect?

MR STEARNS:. The House report --

JUSTI CE STEVENS: Am | correct or --

MR STEARNS: -- yes, said we do not intend to
overrul e Zahn, Your Honor.

JUSTI CE STEVENS:. Right, and that was al so the
sane report that was filed in the Senate proceedi ngs as
wel | .

MR STEARNS: Well, it is the report that was
filed in the Senate. It has a footnote that says we don't
intend to overrul e Zahn or Ben Hur --

JUSTI CE STEVENS: R ght.

MR, STEARNS:. -- which I think everybody has
concluded are nutual |l y excl usive positions, but that's
what it said.

But, Your Honor, respectfully, we now know,

because they've all witten Law Review articles, that the
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peopl e that wote the House report, because they've said
it, wote those law -- wote those words because they knew
that the | anguage did overrule Zahn and they didn't want
to achi eve that outcone.

JUSTICE STEVENS: | think -- | think you're
overstating what they say in the article.

MR. STEARNS: Well, Your Honor, respectfully,
what we do have is undi sputed fact here because if you see
Judge Wi s' conclusion, for exanple, Judge Wis is one of
t he peopl e who has adopted one of the opinions opposing
our view of -- of this position.

JUSTICE G NSBURG He was the chair of the --

MR. STEARNS: He was. And Judge Weis, even in
hi s own opinion, acknow edges that his subcomm ttee that
wote the | anguage i ntended to overrule Zahn. And so what
he says is --

JUSTI CE STEVENS: Are you sure he said that?

MR. STEARNS: He does, Your Honor, and what he
says is --

JUSTI CE STEVENS: Where did he say that?

MR, STEARNS. He says it in a footnote, and he
says he was --

JUSTICE STEVENS: |In a footnote to what?

MR. STEARNS: To his opinion in this -- in the
decision. It wll take ne a second to find it. Hs
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opinion in the Meritcare v. St. Paul. 1In a footnote, he
acknow edges -- what he says is he was upset that --

JUSTICE STEVENS: That's in an opinion witten
after the statute was adopted. R ght?

MR STEARNS: Yes, sir. Yes, Your Honor. What
he says --

JUSTI CE BREYER. Wen he did this thing -- when
he was trying to wite this statute, he seened fixated on
one thing, Kroger, and -- and (b) seens to reflect an
effort to make -- put in statutory form Kroger

MR. STEARNS: To put it in context, the
subcommittee of the Federal Courts Study Comm ttee says
Zahn is bad | aw and doesn't nake any sense, which by the
way, respectfully, | think it is.

So then you go to the full committee. The ful
commttee -- Judge Wis doesn't like diversity
jurisdiction at all. He wants to abolish all diversity
jurisdiction. They nmake no recomrendati ons.

JUSTI CE BREYER' No, but they do say in no event
shoul d the encl osed materials be construed as havi ng been
adopted by the commttee.

MR. STEARNS: Precisely. That's the point he
makes in his footnote. He acknow edges what the
subcommittee did. But it's -- it's inportant to know

Representative Kastennei er was a nenber of this
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subcomm ttee. The Federal Courts Study Commttee i s not
Congress. It's nerely an advisory body.

JUSTICE G NSBURG M. Stearns, one of the
things that we do know was that Congress intended to nake
a nodest change. They had their eye on Finley. They
wanted to overrule that. And if there's an anbiguity,
isn'"t a court well advised to nake the | east change?

MR. STEARNS: Well, let's take those points.
The answer is you nake the change that Congress says in
the statute you should nmake. And so when you have an --

JUSTICE GNSBURG Well, if -- if you have a
statute with a clear neaning, | agree with you, but this
statute seens to be a bit of a nuddle. And if you could
read it in tw different ways, then why don't you say,
well, I'Il pick -- if they're both plausible, I'll pick
the one that doesn't introduce any radical change, that
just nmakes a m nor change?

MR, STEARNS. Your Honor, respectfully, if we
| ook at the changes that were adopted in 1367, not a
singl e one of the ones you're hearing argued today anybody
can seriously argue are significant. For exanple, the
Zahn issue. Zahn has no nmaterial significance on
litigation in the Federal courts. And why is that? It's
because nost plaintiffs don't want to be in Federal court.

These plaintiffs are different.
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And incidentally, by the way, this is not --

JUSTICE G NSBURG It -- it does -- to the
extent that Strawbridge is involved, it -- it is --

MR. STEARNS: Your Honor, respectfully, this
Court has been | ooking the other way on Strawbridge for
200 years, and what Congress did was ratify sone of your
previ ous abrogations of Strawbridge and they nade anot her
m nor adjustnment. And you know what it -- what did they
did is, again, consistent wth 200 years of friendliness
to defendants in Federal court. The whole notion of
diversity jurisdiction --

JUSTI CE BREYER Wiit. On your |ast statenent,
| -- you -- sonething that | hadn't focused on

MR. STEARNS: The whole --

JUSTI CE BREYER Can you just -- you said it
doesn't nake any difference. | thought it's the
def endants who want to be in Federal court.

MR. STEARNS: | ndeed.

JUSTI CE BREYER. But they can't renove the
action unless it could have been there in the first place.

MR. STEARNS: Precisely.

JUSTI CE BREYER: And therefore, this
interpretation, if you' re overruling Zahn, woul d have nade
a big difference because it would have neant the

def endants coul d have brought a | ot of cases into Federal
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court by the renoval, and you woul d have seen the
plaintiffs bar up in arns if, in fact, this provision
woul d have al |l owed for easier renoval

MR. STEARNS: Your Honor, respectfully --

JUSTICE G NSBURG As -- as indeed they were in
the O ass Action Fairness --

MR. STEARNS: Yes. | was going to get there,
Your Honor, but in fact, Your Honor, respectfully, | hate
to disagree with Your Honor, but | believe you're
incorrect. |Is that what you see in the O ass Action
Fai rness Act, for exanple -- and we filed it in our brief
-- the House and Senate comm ttee reports which discussed
this case and the fact that the magjority of circuits of
the circuit courts have agreed wth our view -- there has
been no class actions of any materiality filed. 1In fact,
they nade the note in 1999 or '97 nore class actions were
certified in one county in Illinois than filed and
certified in the entire Federal system

And the reason they said that is because nost
plaintiffs | awers, notw thstanding Zahn -- it isn't --
Zahn isn't the issue. Snyder was the issue. |It's
aggregation that's the issue. Al plaintiffs | awers had
to do to avoid renoval is sinply put naned plaintiffs that
don't neet the jurisdictional standards for diversity,

create inperfect diversity, have anounts in controversy of

Page 54

Alderson Reporting Company
1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o b~ wWw N P

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

| ess than the anobunt in controversy required, and then
t hey coul d never be renoved. So Zahn is sinply a
footnote, and it got it -- all the billing of Zahn, Zahn,
Zahn -- the reality is the predecessor to Zahn, which is
Snyder that says that you can't aggregate under 1332 the
anount in controversy, that was the significant decision.

And what Congress has now done a few weeks ago
is to take up the Snyder case and has overrul ed Snyder.
And what they've done is to say, when there's an aggregate
claimof nore than $5 million, it goes into Federal court.
But | ook at what Congress has said. Look at --

JUSTI CE G NSBURG They haven't overrul ed
Snyder. They said in this class action context if you
neet the standards that they set, you can aggregate.

MR. STEARNS: But Snyder was a class action case
t hat says you cannot aggregate clains under 1332. And so
what Snyder says is because -- because the O ass Action
Fairness Act is restricted to diversity cases or diversity
type cases, what it says is that -- and, therefore, is an
amendnent to 1332. Wiat it does is add a new section to
create original jurisdiction in diversity cases involving
cl ass cl ai ns.

And incidentally, the significance of that in

this case is -- Justice O Connor, you said is it
retroactive. The answer is yes and no. It's applicable
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to all cases filed after its effective date, which is

al ready effective as of a couple weeks ago. |If Exxon gets
dismssal of this claimand gets it refiled, we will be
applicable to the dass Action Fairness Act and be right
back in Federal court where we started. And so what
you're left with is all they're really |ooking for here
nowis a newtrial, and this is just a procedural gane to
cone back.

But there's very -- one inportant point | want
to make to you. You said in Finley we're going to not
make -- do this with jurisdiction anynore. W're going to
ask Congress to do it. And Congress did it. And so you
read 1367 and, respectfully, it is clear. Every court
that read it at a certain point said it was clear, and the
only anbiguity is created by a House report that says,
notw t hstandi ng what it says, we nmeant sonething el se.
That's -- the anbiguity is not created by the statute, but
by an --

JUSTI CE STEVENS: That's not a direct quote of
t he House report, | mght find out.

(Laughter.)

MR STEARNS:. [|['msorry?

JUSTICE STEVENS: | say that's not a direct
guot e of the House report.

MR STEARNS:. | paraphrased, Your Honor.
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(Laughter.)

MR. STEARNS: Wat we're left wth here in this
circunstance is that -- that what -- by the way, what you
clearly have in the legislative history is -- for exanple,
t hey obviously made a comment, a joke about what this
Court will do when you | ook at the plain | anguage of the
statute and the history that they put in it.

And by the way, these three gentlenen did not
wite the statute. It should be perfectly clear. They
were there observing what was goi ng on when it was goi ng
on.

JUSTI CE STEVENS: Do you think they were being
intellectually honest in their Law Review or do you think
-- accuse them of sonething other than honesty in what
t hey sai d?

MR STEARNS: Justice Stevens, | think whether
it is or not, it denonstrates the m stake of relying upon
sonet hing other than what's in the plain | anguage of a
statute because once you begin to encourage that kind of
ganme to be played, then how would you have a trial over
whet her these professors were being honest or not? Wat
do we know? They did wite Law Review articles and they
did pretty nmuch admt what they did. Now, | nmay have a
different take on it than someone el se.

But what are we doing here? These -- these
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plaintiffs filed this lawsuit in Federal court. They
didn't go to Madison County, Illinois to sue one of the

| argest conpanies in the world. They didn't go to a
friendly State court forum They read 1367 to say, okay,
we got original jurisdiction here under 1332 of the civil
action, and we read civil action, because we just read
Finley and Finley says civil action are just words of art.
It doesn't nean what they say it neans. So we filed in

t he Federal court and through the second door cone these
suppl enental cl ai ns.

And the supplenental clains are -- are --
incidentally, so it's perfectly clear, in a class action
context under rule 23, the naned plaintiffs represent
t hensel ves and they assert their own clains, all of which
were within the jurisdictional mininum and they represent
the cl ains of unnaned cl ass nenbers who t hey have
jurisdiction over those clains through the exercise of

suppl enental jurisdiction

Any way you cut it, this case -- all it is is
conme back again and try it again. |It's been in the
Federal courts for 14 years. 14 years. Enough. It's

over. They were found guilty. Judgnent shoul d be
ent er ed.
And incidentally, that last point. They want to

reverse a judgnent. There is no judgnent.
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JUSTI CE STEVENS: But do you agree that if
they're right on the interpretation of 1367, the judgnent
has to be reversed?

MR. STEARNS: There is no judgnent, Your Honor,
because the district court was well aware of the issue
t hat exi sted here, notw thstanding his disagreenent with
sonme other courts, and he refused to enter judgnment unti
the clains process went through where it was determ ned
whet her each cl ai mant was above or bel ow t he
jurisdictional amount. And so what he did in doing that
was to -- there is no judgnent entered and he said, |I'm
not going to enter final judgnment until this process is
over. And every single case --

JUSTI CE STEVENS: Let ne nodify the question.
Do you agree that if they're correct, the entire action
has to be di sm ssed?

MR STEARNS: There's no case that is -- that
woul d support that outcone, including the cases they cite.

JUSTI CE STEVENS:. Your answer is no, | gather.

MR STEARNS: The answer is no.

Newran- G een doesn't say that. Caterpillar
doesn't say that. No reported case says that. No
reported case has ever found jurisdiction destruction in a
jurisdictional anmount case ever in the annals of Federal

j urisprudence.
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And when people -- you invite people to | ook at
a statute, you invite Congress to wite one, and people
|l ook at it and read it, they ought to be able to rely upon
it and not what sone staff person put in the back door in
a legislative report that's inconsistent wwth the words of
the statute itself.

Thank you.

JUSTI CE STEVENS:. Thank you, M. Stearns.

M. Ayer, we'll hear fromyou

ORAL ARGUVMENT OF DONALD B. AYER
ON BEHALF OF THE PETI TI ONER I N 04-79

MR. AYER Justice Stevens, and may it pl ease
t he Court:

W have a little bit different view | think of
the statute than the other counsel arguing this norning.
VW -- we believe that the statute actually nmakes quite a
| ot of sense, and we al so believe enphatically that it
does not reverse the conplete diversity requirenent.

I think the clearest indication of the
incorrectness of M. Phillips' and M. Long's position is
the conparative treatnment under their reading of the
Federal question case that is in Federal court and the
diversity case. Under their reading, it's perfectly clear
-- and | think everyone agrees -- that -- that when

additional clains, as in the Gty of Chicago case, are
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joined wwth a Federal question case and they are -- they
relate to the sanme subject matter, that it will, in fact
-- they will be within the supplenental jurisdiction.

Most inportantly, for purposes of this conparison, they
will not destroy the original jurisdiction over a civil
action even though they are clains that are not thensel ves
within the original jurisdiction.

Sonehow or other, the argunment is advanced t hat
when you have a diversity case in Federal court where al
parties are diverse and there is the jurisdictional anount
satisfied and you bring in other parties who do not
destroy conplete diversity and therefore do not destroy
the jurisdiction of the court over the initial matter that
was before it -- sonehow or other the argunent is advanced
that the jurisdiction over the civil action in that
situation is destroyed even though it is not destroyed in
t he Federal --

JUSTICE SCALIA: | -- 1 don't know what you nean
when you say they -- they don't destroy conplete
diversity. You nean that the original plaintiff and the
ori ginal defendant are still who they used to be?

MR AYER No, no. No, |I'msorry, Your Honor.
| -- | nust have m sspoke. What | nean to say is that --
that in the case where a -- a diverse additional plaintiff

cones in to bring a claim--
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JUSTI CE SQUTER  You're tal ki ng about
geogr aphi cal diversity --

MR AYER  Yes.

JUSTI CE SQUTER. -- not jurisdictional.
MR AYER Correct. |I'm-- |I'mdrawi ng --
effectively what -- the point ["'mnmaking is that this

di stinction between the Federal question case joined with
cases that are not within the original jurisdiction and
the diversity case, which is clearly within the origina
jurisdiction, because all parties are diverse, but it is
joined with clains that are below the jurisdictiona
anount, so that they are not within the diversity
jurisdiction.

JUSTICE G NSBURG But I don't understand the
di stinction that you' re nmaki ng between diversity of
citizenship and anmount in controversy since 1332 includes
both. To qualify for diversity fromthe very begi nni ng,
you have to be of the opposite -- you have to be froma
different State than your opponent and the matter in
controversy nust be X And that's always been part of the
diversity -- diversity jurisdiction. There were two
conponents. One was the citizenship of the parties. Two
was the anount in controversy.

MR AYER  Correct, Your Honor. The -- the

guestion -- | think the difference is that the concept of
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conpl ete diversity, which this Court for 200 years has
articulated as in the statute that grants diversity
jurisdiction is a relational concept. In order to
det er mi ne whet her you have jurisdiction over any parties
in a case, you nust ook at all of the parties in the
case.

Wth regard to anmount in controversy, it's
perfectly clear, and -- and 1367 changes not hi ng about the
fact that 1332 jurisdiction requires neeting the anount in
controversy. But if 1367 has conferred, as it has,
suppl enental , additional jurisdiction, then the question
that has to be asked is, does the fact that a party com ng
in with what is otherw se a supplenental claim-- does --
does the presence of that party destroy the original
jurisdiction that exists where the new party coming inis
di verse but doesn't neet the jurisdictional anmount?

JUSTI CE BREYER Wl |, they're saying what's
sauce for the goose is sauce for the gander. |If it does
in the anmount, it does so inthe -- if it's -- if --
you're trying to drive a wedge between the geographi cal
di versity and anount.

MR, AYER Correct, Your Honor.

JUSTI CE BREYER' And they say you can't do that
under the statute. |If you're prepared to say that

bringing in a new plaintiff fromthe sane State as the
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def endant does destroy diversity over the original action,
you nust al so be prepared to say that bringing in a new
plaintiff who only has $3 at issue destroys the original
jurisdiction because there's no way, in terns of the
original jurisdiction and the wording of 1332, to nake
that distinction.

MR AYER  Wll --

JUSTI CE BREYER: Now, you respond to that what?

MR AYER | -- | will. Well, I will. 1"l
respond in terns of the City of Chicago. Gty of Chicago
is a case where you have issues, clains within the Federal
guestion jurisdiction. Additional clainms in the case
arise under State law. They are not within the Federal
guestion jurisdiction, but they are related to the sane
case or controversy. The Court said, with no difficulty,
bot h for purposes of 1367 and for purposes of 1441, that
Is a case wthin the original jurisdiction. It's a civi
action. In both statutes, the sane | anguage. It's a
civil action within the original jurisdiction. And -- and
if that is the case, in a Federal question case -- | think
| want to -- I'mgoing to get to the inportant point here.

This Court has many, nmany deci sions and nmany
ot her courts have many deci si ons sayi ng enphatically that
when you add a party or when there is a party in a case

who destroys conplete diversity, the court |oses
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jurisdiction over the entire matter. To ny know edge, the
|l ast time the Court said it as a holding was in the
Schacht case a few years ago. There are, | think, dozens
of cases fromthis Court. W cite about five of themon
page 24 and 25 of our blue brief.

That is a fundanental principle and it is
because the concept of conplete diversity is a relationa
concept. It depends on who the parties are in the case.
As has been said many tines, the requirenent of anmount in
controversy is individual. The fact that a party submts
a conpl aint and the conplaint has one party, as in our
case, whose claimcones within the diversity jurisdiction
and includes other parties who we agree their clains do
not cone within the original jurisdiction -- does the fact
that those clains are all put on the sane piece of a
paper, put on a conplaint, does that nmean the court, the
trial court, lacks jurisdiction over the first claimas to
which all the requirenents are net?

There are no nondiverse parties here. W have
conplete diversity. W have a claimant who neets the
jurisdictional amount. W have a civil -- a civil action
within the original jurisdiction.

JUSTI CE SCALIA: Well, you -- you could say the
same thing about -- about a -- a second clai mthat

destroys diversity. You could say the sane thing. Does
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that -- does that -- does the absence of diversity in this
second claimdestroy the diversity that existed in the
first clain®

MR AYER Well, it does, Your Honor.

JUSTI CE SCALIA: | nean, no, | doesn't. | nean,
the diversity that existed in the first claimis stil
t here.

MR AYER Well, I'Il -- 1'"Il give you an
exanple of a situation that is often trotted out as a
probl em under our reading of the statute, and we think --
the irony of it is, I think, none of the parties actually
think it's a problem and | certainly don't, and that is,
the problemof a rule 20 plaintiff who is not listed in
(b).

But let's just say a -- a plaintiff cones in and
files a -- a conplaint. There is conplete diversity.
Clever plaintiff says, aha, here | am |'ve gotten
through (a). W're in court. Now, I'min (b) and I am --
I"ma rule 20. 1'mgoing to add sone rule 20 plaintiffs,
and |I've got these fol ks who are not diverse and we're
going to bring themin

Wll, we -- we have cited cases, | think on page
33 of our brief, where it's perfectly clear that no court,
| think, inits  right mnd is going to turn around 2 weeks

| ater and say, oh, you got ne. You know, we're going to
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have to |l et these nondiverse plaintiffs in. W're going
to have to go forward wwth this case because you did it in
the right order. |If you had filed it all in one

conpl aint, you' d be out of court, but you're a clever guy
and you filed it in two different steps. So suppl enental
jurisdiction. You cone in.

JUSTI CE BREYER Exactly, but that's the reason
for saying that -- ook, as | understand it -- and this is
-- the -- the thing that got ne thinking they nay have a
point here is A B, and C are dealing with three separate
problens. The first problemis how to overrule Finley
wi t hout affecting anything else |like Zahn or any of the
ot hers.

MR AYER Well, we -- we disagree with that.

JUSTI CE BREYER The second problem B is sinply
Kroger. B is howto nmake statutory Kroger.

And Cis United Mne Wrkers v. Pennington to
make sure they have discretion to get rid of supplenenta
jurisdiction.

Now, once you see it as three separate probl ens
-- 1 know they wanted ne to see it this way, but once you
see it as three separate problens, the words fall into
pl ace as long as you do interpret that word, civil action,
to nean, well, there is no jurisdiction over the civil

action where what's happened is you' ve sinply added as a
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def endant a nondi verse party or you' ve added as a
plaintiff a nondiverse party or a party that doesn't neet
the jurisdictional anount.

Now, | spell all that out because | hope in the
next 15 mnutes you will tell ne why that's w ong.

MR AYER Well, | -- we agree entirely with the
first part of what -- what Your Honor has said. W -- we
agree conpletely that the conplete diversity requirenent,
whi ch has been articul ated so many tines, neans that when
you bring in a -- a nondiverse party, it destroys
jurisdiction. There is not a single case fromthis Court
or that | know of any other court that states that the
jurisdiction over the original action is destroyed.

One of the things that was said here very --
sonewhat cleverly this norning is that in Zahn the -- the
case was not allowed to go forward because of the presence
of these other parties. That isn't what they said. Three
different tinmes in Zahn the Court said these parties nust
be dism ssed. There is no jurisdiction over these parties
whose clains are snall. They are out. No one ever said,
oh, ny goodness, we're going to | ose jurisdiction over the
case. Every tinme this issue arises in the context of --
of conplete diversity, the court says, oh, ny goodness, we
don't have jurisdiction. W can't hear any part of this.

JUSTICE SQUTER® M. Ayer, let -- maybe I'm

Page 68

Alderson Reporting Company
1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o0 b~ W N P

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

going to oversinplify to the point of the absurd but |et
me try it.

The argunent that you're answering is the
argunent that there is no textual basis in (a) to
di stingui sh the geographical diversity requirenent from
t he anount-in-controversy requirenent. Your answer is, |
thi nk, that when the drafters in (a) refer to action and
jurisdiction, those ternms have to be understood
historically as we have understood them and the
significance of a -- a geographical problem which does
destroy jurisdiction traditionally, is different froman
anount -i n-controversy problemwhich is -- which does not
and is dealt with nore sinply. |Is that your --

MR. AYER That is correct, Your Honor.

JUSTI CE SQUTER.  Ckay.

MR AYER That is correct.

And -- and | would just like to go on and say
one other thing, and that is, this Court has witten how

many hundreds | don't know, but hundreds of cases

articulating nuances -- and -- and |'ve | earned how
remar kabl e they are, the nuances -- of |aw under 1332 and
under what anmpunts to a case within -- it's incredible how

conmplex the law that this Court has spelled out is under
1332.

Qur view of the statute is that that body of |aw
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has been preserved and it's been preserved in two pl aces.
It has been preserved in the first clause of 1367(a),

which is really all that's at issue right here, and it's

al so been -- been preserved in the last clause of 1367(b)
whi ch says that -- that as to the list of enunerated
exceptions -- in essence, (b) says if you' ve got a case

within the original jurisdiction, then it says, with
regard to plaintiffs' clains against parties joined under
14, 19, 20, and 24 and with regard to clains brought by
persons to be joined under 19 or 24, then you don't have
suppl enental jurisdiction if to do so would be

i nconsistent with the requirenments of jurisdiction under
1332.

What does that nean? That neans that those
excepted clainms may not cone in if they could not have
been brought in the case originally wthout destroying
original jurisdiction under 1332. It can't possibly nean,
as our opponents | think read it, that the only tinme you
have suppl enental jurisdiction over these clains is when
you al ready have 1332 jurisdiction over these clains.
That isn't supplenental jurisdiction. It would nake
absol utely no sense to read the statute that way.

So how do we read it? W read it to say if
t hese are cl ains whose presence in the case at the

begi nni ng woul d have destroyed the anchor that gets us
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into court, which is a case under 1332, then the whole
t hi ng goes out the w ndow.

And furthernore, | would say -- and again, this
s not an easy point to spell out in all of its nuances,
but at any point in the case, which will not be nmany and
won't be often -- but at any point in the case where this
Court's cases would say that you just |lost jurisdiction
under 1332 -- and | say that's not often because basically
there's atine of filing rule and there are nmany, many, as
you all know better than | -- there are nany nuances as to
what exceptions exist to that and what don't. But the
bottomline is if the case falls out of 1332 jurisdiction,
such as when the clever plaintiff tries to join a rule 20
conpadre to cone in and bring a nondiverse claim goodbye.
You're out of court because --

JUSTI CE BREYER  See, that -- that's what |
t hought was their view of -- of (b). To go to (b), you
understand (b), you have to go back before Kroger. And
Kroger was worried about sone clever plaintiff, as you
say --

MR AYER Right.

JUSTI CE BREYER -- getting a defendant. He
knows this defendant is going to bring a third party
conpl aint against Smth fromthe same State, and he says,

ha, 1'll sue this defendant.
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And anal ogous things happen with rule 19 and 24,
not really with 20 they said, but 19 and 24. And then
Kroger says, hey, you can't do that.

MR AYER Right.

JUSTI CE BREYER And so (b) was Judge Wis
effort to make sure that was codified. It wasn't really
meant so nmuch as sone kind of exception from(a).

MR AYER Right.

JUSTICE BREYER It was neant to have an
I ndependent basi s there.

So | didn't see, if you give it an independent
basi s, how anyt hi ng odd happens --

MR AYER Well --

JUSTICE BREYER. -- by giving it their reading.

MR AYER Well, | -- | just think that the
whol e statute nmakes a very great deal of sense. | nean,
one question is, does the first clause of (a) -- is -- is

that a gate you have to get through and once you get
through it, you're done? | think the answer is no. |
think -- | think clearly you' ve got to have a case within
the original jurisdiction under 1332, and if you lose it,

the supplenental jurisdictionis a tail that falls off.

It -- it goes away.
JUSTICE GNSBURG M. -- M. Ayer, may | ask
you a question on your interpretation? | think you were
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-- your position is that O ark against Paul G ay has been
overrul ed, and whatever one may say about the attention
that was focused on Zahn, d ark agai nst Paul G ay has been
on the books since 1939. And it seens unlikely that
Congress woul d have overrul ed that w thout even nmaking a
peep to that effect.

MR AYER Well, dark, of course, is a Federal
guestion case. dark is a case at -- at the tinme when
t here was an anount-in-controversy requirenent.

JUSTICE G NSBURG Yes. |It's about an anount-

i n-controversy rule.

MR AYER Right. | -- | understand, Your
Honor. | -- 1 think -- | nean, | -- | would -- it seens
to ne that at the end of the day, we have to say that the
statute did what it did, and -- and if -- if it reversed
Zahn, it seens to ne that it certainly reversed --
reversed dark, and frankly, we think the conclusion is
easier for all of the reasons based in the statute.

One thing I would like to do before -- before
the light goes off hereis -- is talk alittle bit about
the legislative history. And of course, our position
first -- in the first instance is that there really isn't
any reason to consider it because this is not a statute
t hat destroys conplete diversity. It doesn't do anything

radical. It actually is quite sensible and limted and
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cl ear when you read it. So we don't think you need to go
toit.

But if the Court is going to go to it, we would
submt that there is a far nore sensible way of thinking
about the legislative history than grabbing one sentence
out of the House report, which I'Il talk about in a mnute
as to what significance it really has anyway.

But essentially the sequence of events here --
and I'lIl try to go through it quickly -- is that you --
and as M. Stearns said, you have basically three versions
of this -- of this enactnent. The |ast one got tweaked a
little bit at the end.

The first versionis the -- is the subcommttee
report. And as he indicated, the subcommttee report,
whi ch actual |y appears at page 14 and 15 of our brief, of
our yellow brief -- if you read the text of (a), which
appears on page 14, what you see is |l anguage which on its
face clearly does reverse Zahn, and then you have the
commentary that went with it in the working papers to the
subcomm ttee, and that conmentary could not have been nore
enphatic of -- of the intent to reverse Zahn.

The second enactnent, which we have put in an
addendumto our yellow brief because it, frankly, plays
little role in the case in -- in thinking through the

statute, is the section 120 of House Resol ution 5381. And
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essentially when Congress -- it's quite correct that the
Federal Courts Study Commttee did not specifically
endorse the subcomm ttee proposal. It passed it along,
saying it wasn't taking a position. Wen it got to
Congress, from sonewhere a new enactnent canme forward onto
the floor or onto the commttee that was addressing it,
and that's this provision in the addendum of our yell ow
brief. And all I'mgoing to say about that is that when
you |l ook at that, nunber one, it | ooks entirely different.
Nunmber two, it actually does a nuch poorer job of
preserving conplete diversity, and it does, in fact,
explicitly overrul e Omen Equi prent v. Kroger.

Judge Weis cane in and testified and said,
that's bad, don't do that. You know, you've got to show
more respect for conplete diversity, and -- and you
shouldn't do that. That got put into the ash can. So
that's the end of 120.

And the next thing he did, attached to his sane
testi nony, was -- was submt a proposal, which is in our
yellow brief at page 16. And this -- this is what we said
we think you should enact. |If you conpare the | anguage of
(a) wth the |anguage of (a) in the enactnent on page 14,
you will see that it's a couple lines longer. It has a
few nore enbel | i shnents and words, but it is substantively

I ndi stinguishable, the provisionin (a). And so what we
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have is Judge Weis putting forward a proposal that can't
be substantively distinguished fromthe one that the
subcommttee said, clearly correctly, would reverse Zahn.

The | ast question here is what happened then,
and what happened then to provision (a) -- there are
essentially three things that happened to this whole
provision that I'maware of. One is they took out the
words, on a claim and that's the argunment that's
principally advanced here. They took those. So it's
civil action on a claim They took out on a claim They
al so changed the | ast clause of (b) and they al so changed
the reference in the supplenental jurisdiction fromcase
or -- from-- what is the -- the transaction or occurrence
to case or controversy. And those are all the changes.

We woul d submit that there is no basis to infer
fromany of those things, and particularly not the first
one that dealt with (a), that they neant by dropping on a
cl aimto sonehow say, oh, ny goodness, you' ve got to have
jurisdiction over all of the clains before you.

Again, that is inconsistent with the Court's
opinion in Gty of Chicago. You can't cone out the sane
way in Cty of Chicago if the presence of a
nonj uri sdictional claimdestroys original jurisdiction
over the civil action.

The last thing | -- | want to say about the --
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the jurisdiction which the other side relies upon --
essentially it's a sentence that says there was no intent
to, quote, affect the jurisdictional requirenents of 1332
in diversity-only class actions. And then there's a cite,
a footnote to Zahn and Ben Hur. That's pretty nuch what
there is that they tal k about.

Vel |, nunber one, as has been said, the authors
-- apparently the authors of that |anguage, the ones who
put it in conceded that this |legislative history was an
attenpt to correct an oversight in the statute, which it
woul d have been better to have corrected in the statute.
W think that's significant.

But | would go beyond that and say that if you
just look at this language, no -- no intent to affect the
jurisdictional requirements of 1332 in diversity-only
cl ass actions, nunber one, nost inportantly, we don't
think there's been a change in the requirenents under
1332. As |'ve said before, this statute engrafted this
Court's entire body of 1332 jurisprudence in the first
line of -- of clause (a) and in the last |ine of clause
(b), and so it's all there. No one has changed 1332.
This is supplenental jurisdiction additional to it.

And secondly, this is not a class action.
There's nothing in our case that relates to a cl ass

action. That's an issue, if you think this is relevant,
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you have to deal with in -- in the other case, but you
don't have to deal with it in our case.

I guess the last thing | woul d say about
| egi slative history is that we think probably the nost
I nportant | egislative history here, other than the
tracki ng of these provisions, which we think is quite
indicative, is -- is that the -- the House report, anong
ot her things, also said that what they were trying to do
was to provide, quote, a practical arena for the
resolution of an entire controversy. And we think that
the context of our case, as -- as has been pointed out
here al ready by Justice G nsburg, it nakes very little
sense to resolve our case by splitting it in tw and
sending it to different courts.

Thank you very nuch.

JUSTI CE STEVENS: Thank you, M. Ayer.

M. Phillips, you have another 4 m nutes, and

see that wll be adjournnment tine, | wll |let everyone
el se know.

REBUTTAL ARGUMENT OF CARTER G PHI LLIPS

ON BEHALF OF THE PETI TIONER I N 04-70

MR PH LLIPS: Thank -- thank you, Justice
Stevens, and 1'd just like to nake a few points.

First of all, Justice Kennedy, you asked about

the Gty of Chicago case, and Justice G nsburg said this

Page 78

Alderson Reporting Company

1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o0 b~ W NP

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

sort of feels like a Finley type case in the -- in -- in
how it applies in the diversity context. But the
fundanental point here is that there is a very different
approach and there has al ways been a very different
approach to Federal question jurisdiction and to diversity
jurisdiction. Federal question jurisdiction has always
been clains-driven. Diversity jurisdiction has al ways

been party-driven. And the Congress that enacted 1367 in

1990 had to have understood that. |It's been the |law for
as long as -- as we've had -- for the 200 years that
Strawbri dge has been around, that distinction has -- has
exi st ed.

And so we're not asking the Court to interpret
civil action differently in this particular statute.
W' re asking the Court to focus on civil actions of which
the district court has jurisdiction. That incorporates
all of the requirenents of 1331 and 1332.

Second, Justice Breyer, I'ma little reluctant
to get intothis rule 19, rule 24 to try -- but I think I
can help at least clarify at | east sone aspects of it.

Rule 19 by its terns excludes situations that
defeat jurisdiction. So it says inthe rule that if
you're bringing in a necessary party -- renmenber, this is
t he defendant who is bringing in a necessary party -- if

It would defeat jurisdiction, you can't do it, and if it
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still is indispensable, you have to dismss the entirety
of the case, which is precedent for the notion that
sonetinmes you have to dismss the entirety of the case in
situations where you don't have jurisdiction over a
particul ar party.

But the -- the second question, rule 24. |
think the standard is that you could bring in a rule 24
party within supplenental jurisdiction that doesn't defeat
anything with respect to the original civil action. |
think that was the rule prior to 1367. But to the extent
it was or wasn't, | think 1367(a) and (b) conbine to all ow
that to happen. (b) then says that if sonmeone intervenes
as a party, the plaintiff cannot bring a clai magainst
that -- that intervening party.

Justice Souter, you asked about the different
treat nent between the anmount-in-controversy requirenent
and the geography requirenent. |If there is a distinction
--and | don't think this provision allows any kind of
meani ngful di stinction between the two as it applies in
the 1367 context -- it is that the anmpunt-in-controversy
requirenent is nore inportant. That's what Zahn hel d.
You can di spense with the geography requirenent in Ben
Hur, but you cannot di spense with the anmount-in-
controversy requirenent. And the reason --

JUSTICE A NSBURG This didn't nmake a whol e | ot

Page 80

Alderson Reporting Company

1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 0o N o o0 b~ wWw N P

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

of sense.

MR PH LLIPS: Well, except it does because the
-- the anount-in-controversy requirenent keeps a | ot of
smal | er cases out of Federal court that otherw se would be
in there. It is a protection of this Court's docket and
all the Federal courts' dockets, and that's inportant.
And that's also a distinction between the Federal question
cases and the diversity cases.

If you resolve diversity in favor of driving
cases to State court, you are pronoting federalism
i nterests because State courts should decide law. [|f you
drive nore cases into Federal courts under Federal
guestion, that's right because you think Federal courts
are, in general, better suited to resolve Federal courts
-- Federal questions.

And then finally, with respect to the renedy,
Justice G nsburg, Newman- G een says you can sinply excise
some parties if there is no prejudice. And what | submt
to you is we have a case that has been litigated from day
one without jurisdiction involving nore than 1,000
plaintiffs.

JUSTICE G NSBURG That -- this point was not --
woul d be you're asking us to decide it in the first
i nstance. You, | would expect, nake argunent to the

district judge when you go back.
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MR PH LLIPS: Well, except that this Court in
Dataflux didn't send it back. This Court in Datafl ux
decided that the right -- in Gupo Dataflux that the right
answer is that the remedy for this mstake is the
dismssal certainly of the class, but | think frankly the
dismssal of the entirety of the case.

JUSTICE G NSBURG \Well, that's because the
Court conceived of there -- there being one entity, so you
couldn't -- you couldn't change -- split that one entity
into two fictitious persons.

MR PH LLIPS: Well, that's -- and that's what
the district court held in Zahn, which is the reason the
district court didn't allowthis case to cone -- didn't
allowthis to go forward as a class action. And that's
inportant to renenber. This Court didn't say you dismss
out anything in Zahn. Zahn came up without it being a
class action. The district court dismssed the class
action. It came up trying to reinstate it. This Court
said you can't reinstate it.

Thank you, Your Honor.

JUSTI CE STEVENS: Thank you, M. Phillips.

This -- these cases are submtted.

(Whereupon, at 11:57 a.m, the case in the

above-entitled matter was submtted.)
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