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PROCEEDI NGS
(10: 04 a.m)

CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
now on nunber 00-201, the New York Tinmes Conpany versus
Jonat han Tasi ni .

M. Tri be.

ORAL ARGUMENT OF LAURENCE H. TRI BE
ON BEHALF OF THE PETI TI ONERS

MR TRIBE: M. Chief Justice and may it pl ease
t he Court:

The parties on both courts bel ow agree on at
| east two things, first, that section 201(c) represents a
conprom se that assures freelance authors that they may
control and exploit their individual contributions to
col l ective works |ike newspapers and magazi nes in new
ant hol ogi es and serializations and screenplays and ot her
derivative works unless they've expressly transferred that
right.

The parties are al so agreed as are both courts
bel ow that 201(c) assures the publication of collective
wor ks that the publisher of such collective wirks has the
aggregate right to publish any article in the collective
wor k both in publishing the collective work itself of
course, but also in publishing that article, quote, as
part of any revision of that collective work, again unless
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t here has been an express transfer of the right.

Now t he principal inmpetus for this neasure was a
rat her strong wi sh to undo several quite notorious rulings
i ke that of the Southern District of New York in the
Cei sel case in 1968 which of course involved the | egendary
Dr. Seuss and denied himthe right to stop the
unaut hori zed distribution of toy dolls that were derived
fromcartoons that he had published decades earlier.

There is no hint at all in the history of this
measure and | think no hint in the way it's witten that
mcrofilm for exanple, which had been in use for sonme 40
years at the tine this nmeasure was passed and which people
used to nmake copies of individual articles nore often than
to make copies of entire cunbersone periodicals was seen
by anyone as a problemto be addressed or sol ved by
201(c).

QUESTI O\ When you say peopl e used to nake
copies you nmean the ultimte user?

MR TRIBE: The ultimte end user.

QUESTI ON:  Yes, but the person who produced the
mcrofilmor the mcrofiche produced the entire work. It
produced the article as part of the entire work, not to be
shown. When a person went to the nachine he would only
ook to the article that he was interested in.

MR TRIBE: As do we, Justice Scalia, in Nexis
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and in the CD-ROVs, the entire text with the exception of
certain graphics that cannot be handled by ASCII is put
in.
QUESTI O\ When you woul d | ook at a newspaper on
m crofil myou woul d get the whol e page. You woul d probably
want to single out a particular article but it was the
whol e page that appeared to you
MR TRIBE: That's right and in this case you
basi cal |l y conduct a search under the algorithnms that are
used by Nexis, conduct a search of the entire periodical
whet her you call for a particular topic --
QUESTION: But it's not all in one piece, is it.
MR TRIBE: Well it's invirtual -- it'sin --
it's certainly not -- it's not a newspaper that we're used
to. You can't drink your coffee to it or wap your fish,
init but that really is a red herring, if | my say so.
QUESTION:  Well, but | suppose that it has
removed the phot ographs and the ads. |It's been
di saggregated and what you see are the individual articles
froma particular --
MR. TRIBE: At any one tinme, but with a very
si npl e pronpt of about 15 characters you can get the
entire periodical.
QUESTION: But at least in let's talk about the
Nexis for a mnute. You don't see ads and the phot ographs
5
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and all that. But you can pull out an entire article that
had appeared in the Tines.

MR. TRIBE: You certainly can. That's why we're

QUESTION:  Now, | assune that the publisher can
enter a contract with an i ndependent author to cover the
subsequent use in database naterial and --

MR TRIBE: Yes, and for decades --

QUESTI ON:  Probably the publisher does that
t oday - -

MR. TRIBE: Sonetines. Wat's happened, Justice
O Connor, it appears that for at |east 20 years people
have assuned because no one conplained of this practice
that the standard contract was not limted to the print
medi um  Now as of 1995, for exanple, the New York tines
made cl ear they woul d not make contracts with people for
print only.

QUESTION: | notice, though, that the head of
the copyright division has at least witten a letter that
| ooks li ke she thinks the court bel ow was absolutely
right.

MR TRIBE: That's right. On the basis of a
di splay argunent that is disclained by the Tasini
respondents that wasn't nmade bel ow and that doesn't make
sense under the statute, because quite clearly if we are
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involved in reproduction and distribution display is
covered in the intersection of those.

It's not, | think, a serious argunent. You
notice the solicitor general did not decide to cone into
this case. But you're right about the register of
copyright. However that --

QUESTION:. M. Tribe, does that view of the
regi ster of copyright relate at all to one effort that was
made in the 76 act and to give the independent artisan,
the artist, the author nore nuscle vis-a-vis the publisher
or the patron than before?

MR TRIBE: It's an interesting theory, Justice
G nsberg, but I've tried to imagine how by carving this
pie into two pieces one could give the ol der, the other,
nore nuscl e.

QUESTION: One could pay that's --

MR TRIBE: Well, in 1995, | was saying a mnute
ago, the New York Tinmes said we're not going to run
articles print only. It would be kind of pointless now
when al nost everything has to go onto the Internet or be
preserved in some other way other than print and they said
that our contract will automatically cover print and
el ectronic rights. And what's interesting is that the
royalties didn't change a cent after that.

| think it's a kind of belief in magic that
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| eads sonme people to think that if there's an inequity of
bar gai ning power it will be solved by creating two estates
rather than one. |In fact, in the md 1980s it's
interesting that the respondents went to Congress, the
National Witers Union went to Congress and tried to get a
measure nuch nore nodest than this one, a nmeasure that
woul d say that when there is a denonstrable inequity in
bar gai ni ng power, an unconsci onabl e arrangenent, and when
that's shown by individualized proof there could be a
transfer of rights.

Here they want a whol esal e, gl obal transfer
which I don't think is necessarily going to change
anything for the future but could have very serious inpact
on existing witings whose authors and heirs and assigns
are going to be extrenely difficult to |ocate.

QUESTION: So far as the future is concerned,
M. Tribe, we're just tal king about noney, aren't we. |
mean the peopl e can negotiate one way or the other,
however - -

MR TRIBE: That's right and all I'msaying is
there is not any particular reason to think the deals wll
come out very differently.

QUESTION:  But at |east people evidently think
it will. They' re expending a fair anount of noney.

MR TRIBE: Well, | think, Justice Scalia, that
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they think quite rightly that they can get a | ot of nobney
to settle a case in which, if we were to | ose, we and nany
ot her publishers around the country would have no choice
but to engage in defensive deletions of a |ot of material
that coul d otherw se expose us to nmassive statutory
damages under the copyright laws. That's why a nunber of
Pulitzer Prize winning historians have said they're afraid
of what it will do to their research. That's why the
Ameri can Library Association which is an am cus on their
side has conceded that it's awfully difficult to find
t hese people and there nmay be an adverse inpact. Even the
regi ster of copyright in the letter to which you referred,
Justice O Connor said there may be an inpact on
schol arship and research. And | think that's an
under st at enent .

QUESTION: Well, for one thing, this is a three
year statute of limtations which wll --

MR TRIBE: | don't know that that will help a
| ot, Justice G nsburg and the reason is that keeping
sonmething on Nexis or in CD-ROVs that you have in
circulation after it has been determ ned to be infringing
and letting people potentially have access to it, which
t he downl oad m ght be an infringenment, would be a new act.
So | don't think the statute of limtations will solve the
pr obl em
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QUESTION: It's hard for ne to see that that's
going to be the effect in the real world because after al
t hese authors have an interest in exposure, it's just |ike
a |l ot of people now no | onger have to be artists for hire
are that anyway, because they will give the copyright to

the patron, they want people to get to know who they are.

MR TRIBE: | think that's the irony, Justice
G nsberg. | think the erasures of a |lot of these things
will not be in the interest of the people whose work may

be erased but soneone who wrote an article in 1980 and
maybe was 60 years old at the tinme and maybe isn't around
at the noment, there are a ot of people like that. W
don't know how many. W don't know how many articles, but
the U S. News and Wrld Report has already decided in
antici pati on because there's no -- they think no analytic
di fference between mcrofilmand sone of these products,
certainly the GPO CD- ROM whi ch is a photographic copy is
not different, they've stopped putting their work on
m crofilm

The line drawing problemhere, if | may say, is
one of several reasons why recalibrating the bal ance that
Congress struck is a particularly inappropriate job for
t he Court.

QUESTION: M. Tribe, can | pursue this damages
guestion. | mean, as far as ripping out everything that's
10
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on the systens already, that certainly need not be done by
court decree.

MR. TRIBE: No, certainly.

QUESTION: A court can say, you know, taking
equity into account we're not going to issue such an
injunction so the question would be your clients would be
conpelled to erase all of this stuff because of the
damages they would have to pay. Wat would the damages be
if, as you say, it was worthl ess.

MR TRIBE: Well under --

QUESTION: If it was worthl ess, the damages
woul d be negli geabl e.

MR TRIBE: You would think that, but under 504
damages are not neasured by the harmto the person who
sues. There is a provision that says that they can take
the -- get the benefit of the presunption that all of our
gross incone was attributable to their contribution and
the theory of that would | suppose be that they don't need
a theory because the statute says it, but the theory woul d
be that all of the work we put in electronic formwould
not have been worth anything if it |ooked |ike Sw ss
cheese with stuff m ssing.

QUESTI ON:  Rebuttable or irrebuttable?

MR TRIBE: It's rebuttable. But they can al so
el ect statutory danages which can go up to $30,000 a
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vi ol ation and sonme courts accept the N nmer theory of
mul tiple violations per infringement. It would be nore
even, if not, it could be --

QUESTION:  The statutory violation applies only
to wllful violations.

MR TRIBE: No, it's nore if it's willful. But
there is a statutory provision in any event and it would
become willful.

QUESTION: What's the nonwi I | ful anount?

MR TRIBE: | think it's a sliding scale,
Justice Scalia, and | think there is discretion to set it.
And it can be very low, | think as |ow as $250 and as hi gh
as over 10,000, but I have to say | don't renenber for
sure.

But the point is there are sonething |ike
100, 000 freelance articles just on Nexis. There are
18,000 journals on Nexis. You don't have to nmultiply
100, 000 or 50,000 or 20,000 by a very large nunber to know
that a good business judgnment for a | ot of these conpanies
is going to be who wants the litigation, and you coul dn't
put together class actions to solve the problemeasily,
gi ven Anthem and Ortiz because of the incredible
variability of the contracts of the -- some of them for
exanple, will have registered the copyright in the article
within three years of its publication and then be eligible
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for statutory damages, others won't. They'll be
plaintiff-specific defenses, statutes of limtations and
| aches. You nentioned the statute of limtations, Justice
G nsberg.

It seenms to me that of course that is not a
reason to read the statute incorrectly but | think --

QUESTION: | think if we go back to that for
j ust one second, because I'd |like to go about to where
Justice O Connor, | think, started. The part that |I'm
having difficulty understanding and | don't actually
understand this is what precisely, precisely say in the
case of Nexis was the event that you think the other side
i s saying changed the work froma revised work to a new
work. In particular I'mthinking, say, at ten in the
norni ng on May 11th, 2001, the Washi ngton Post has a piece
of paper, it's called the Washington Post. And then in a
anal ogous formthat piece of paper is inits conputer.
And t hen sonet hing happens. That is, there's a transfer
of that information over to Nexis and what, |1'd like you
to focus right on that, because what you -- | want to know
what event in that series of events on that norning we're
tal ki ng about as being the copying, the unlawful copying.

MR. TRIBE: That noves beyond revi sion.

QUESTION:  Yes, in their view in your opinion.

MR. TRIBE: | assure you, Justice Breyer, I'd
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| ove to know at | east as nuch as you would and | hope M.
Gold will enlighten us, because --

QUESTION: Al right. Well, then, let ne give
you a little bit further -- imagine what it mght be. It
m ght be this. It mght be that there is a person in the
Washi ngt on Post who pushes a button called send, and at
that point what is sent is not the electronic and anal og
of the Washi ngton Post several pages, but rather a few
articles fromthe Post and then a little later in the day
a fewnore are sent. And then a little later a few nore
are sent, and when they arrive in Nexis, they are nowhere
stored in a formthat is in any sense anal ogous to that
page or several pages in the Washington Post, but rather
isin a large conputer where they are m xed with hunting
fishing journal and everything el se.

MR. TRIBE: Justice Breyer, the record is
conpl et el y unanbi guous that nothing |ike that happens.
What happens is that the conputer text itself, the very
same conputer text that goes to the printing office so
that the New York Tinmes then arrives at your front desk.

QUESTION: -- exanple is the Post.

MR TRIBE: Well the Post, that's fine. |l
t ake the Washi ngt on Post, Washi ngton Post, Washi ngton
Star, we can pick our paper. The Washi ngton Post, they
all follow the sanme protocol. There is a conputer text and
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that text is ASCII readable. That neans it can be put in
conputer formand one version -- one copy, it's not even a
version, the identical thing goes to the printing facility
and --

QUESTION: Wth an identification code for this
day's edition of the Washington Post. |Is that the
identification code?

MR TRIBE: Yes absolute -- the identification
code --

QUESTION:  So that when you pull it up what you
get is the whol e Washi ngt on Post.

MR TRIBE: |If you ask for the Washi ngton Post.

QUESTI ON: Ah, you have to go out of your way to

ask for -- have it reconpil ed.
MR TRIBE: | wanted to first describe what
happens when it gets there and then I'Il try to say what

happens at the other end when soneone --
QUESTION: | want to know what's sent.
MR. TRIBE: What is sent is conputer data, whole
Washi ngton Post and it's put before it goes there they add
advertisenments and sone other graphics. And then it goes
to the assenbly roomand then it's delivered and put on
newsstands. That edition of the ads and the graphics
whi ch are not ASCI| --
QUESTI ON:  Forget about the ads and the
15
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gr aphi cs.

MR. TRIBE: That edition is not nmade in the
version that goes to Nexis. Nexis processes that unitary
conputer data. It goes instantaneously, not in driblets,
and it doesn't go article by article.

QUESTION: So | could Il ook to the opinion of the
district court to find that because it mght very
technically turn on whether the transm ssion to Nexis is
the transm ssion at one instant of time of the electronic
anal og, and | chose the Post purposely because it's not
i nvolved in sone other aspects of the case, the -- it
m ght turn on whether that whole electronic anal og of the
entire paper is transmtted instantly at one instance over
to Nexis where |l ater on they use electronic scissors and
cut it up or whether article by article at different tines
it's transmtted so that there is no cutting up.

MR. TRIBE: There's not a shred of evidence, not
a whi sper that suggest that they're first disassenbling
the paper into articles and then whisking it over. It is
true that the conmputer text registers each article and
identifies it just as it identifies pages and there is a
file for each article. But a file is really a conceptual
thing here. 1It's not that they have a little file and
they have the article stuffed init. And the result of
all this is that the technol ogy shouldn't obscure what's
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happeni ng. What's happening is that sonmething that is as
cl ose to the Washington Post for that day as it could be
gi ven this medi um appears in the Nexis conputer.

QUESTION:  Well, M. Tribe, despite howit is
transmtted, if the whole thing goes imediately, then at
Nexis is it disaggregated and stored in a way that one
finds as individual articles.

MR. TRIBE: No, Justice O Connor. What happens

QUESTION:  That's odd, because when |'ve used
sonething like that |I've gone to an author's nane or a
subject matter and tried to retrieve an individual
article, not the whol e newspaper.

MR. TRIBE: No, of course not. Although sone
peopl e want the whol e newspaper and you can get it by
sayi ng date, paren, 3/28/2001. But |let ne answer your
guestion --

QUESTION:  Well, | think it's fair to say that
Nexis at |east strips out the ads, strips out the graphics
and the phot os.

MR. TRIBE: Nexis doesn't strip out the ads.

QUESTION: Wl |, sonebody is doing it because
what you get --

MR. TRIBE: The ads are just not added.

QUESTION:  What you get is the article.

17
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

MR TRIBE: First of all, you get the whole
thing in the GPO CD-ROM  Secondly, Nexis doesn't subtract
the ads, they're just not added by the Washi ngton Post,
al though I'mnot sure that that matters. Third --

QUESTION:  They're not added but they are in the
original version

MR TRIBE: That's right. That's why this is a
revision. W're not claimng it's the sanme thing but it
is amfully close and if this isn't a revision, it's hard
to know what would be. The point I want to make is that
with -- once the conputer has all of the digital
information, it indexes it according to key words and
anong those words are the date and an author and the data
is sort of scattered to the magnetic --

QUESTION: Isn't that the point, M. Tribe, at
which there is no longer any functional difference between
the way Nexis stores and the Nexis subscriber calls up on
the one hand and sinply a freestanding reprint of the
article which anybody can walk into a store and buy on the
ot her hand.

MR. TRIBE: There are several inportant
di fferences, Justice Souter. One, the search inside Nexis
is always of whole periodicals, and that's undi sputed, two

QUESTION: | don't understand what you nean. |If
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| want an article by Smth, | understand that | can search
for an article by Smith not for the entire New York Ti nes
or Washington Post in which Smth's article occurred.

MR TRIBE: | understand Justice Souter but it
is undisputed that the way they do it, it's nore
efficient, is that they will take the intersection of al
of the indices you want and they will search the entire
periodi cal by periodical to find the article. They don't
-- it's not after all a thinking machine. |It's a dunb
operation, but nore inportant, you' re not charged for the
article the way you woul d be at a copy service. You're
charged for search tine and that's the tinme for searching
entire periodicals. Also --

QUESTION: Okay. And if I want to get the
article cheap | identify the article very specifically so
that the search tinme will be less rather than nore and the
functional effect is that | buy the article.

MR. TRIBE: When you get it, you get it as part
of the revision and that's --

QUESTION:  Well, no, but I don't. If I get --
maybe you're telling me sonmething in fact that | shouldn't
di spute, but if I want Smth's article, what cones out of
the machine is Smth's article not the entire edition of
t he Post.

MR TRIBE: | understand Justice Souter, but if
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you'll permt me, let nme say why | nonet hel ess think
you're getting it as part of the revised periodical, and
the reason is this, it's very inportant, so please let ne
stress it. |If it were the case that the only way you
could conply with 201(c) was that when you asked for an
article you get, whether you want it or not, the whole
periodical in which the article appears, that would
satisfy the concern you' re expressing.

But if that was the only way you could do it,
the statute woul d be incoherent because it says that you
may reproduce and distribute the contribution as part of a
revision or you may distribute the revision itself or a
later elenent in the series, and if it were the case that
you have to get the whole thing, then we woul d have erased
fromthe statute the key conprom sed words --

QUESTION: | will accept that but it may then
sinply be that the price of coherence, as you put it, is a
l[imtation on the right of the periodical or of the
col l ection and a correspondi ng recognition of the right of
the author. That may be what coherence demands.

MR TRIBE: Well, but wouldn't that be for
Congress, Justice Souter? That is, Congress said --

QUESTION: If that is a necessary -- if that is
the only way to avoid for practical purposes reading the
author's copyright protection right out of the statute
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then I woul d suppose that's what Congress necessarily has
provi ded.

MR. TRIBE: But Justice Souter, to say that it
reads that protection out of the statute is hard to square
with the fact that these authors in undisputed testinony
t hensel ves said that when they tried to syndicate their
work or serialize it or sell it in sone way there was
never any evidence that its appearance in this archival
context on Nexis or the CD-ROVs ever made the slightest
difference. They can fully exploit their individual work,
the argunent is that we should be able since Congress said
so to reproduce and distribute not just a revision of the
conposite work, but the article as part of that revision,
and that cannot nean --

QUESTION: Wl |, because you played -- the idea
is you played their song beyond their perm ssion. Tel
me, M. Tribe, why if it is wong to think of what's going
on here if you put it in very sinple terns as taking the
article that the Post has received, to put it in the Post,
and just putting it in a nmuch, much |arger journal? Wen
you give it to Nexis, isn't that what happens?

MR. TRIBE: No. No, Justice G nsberg, it's when
you bind the book and put it on a library shelf you could
say it's part of a huge book. The fact is that this is a
huge dat abase and the Second Circuit's suggestion that we
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are treating that whol e database as the revision is
conpletely wong. W've said all along that the revision
is sinply the digitized version of the periodical. That
digitized version is one that contains --

QUESTION:  That doesn't exist -- that does not
exi st separately, it does not exist by itself, it's part
of this big nmass of data.

MR TRIBE: That's the nature of the nmedium
Not hi ng exi st separately.

QUESTION:  You're inventing a revision that has
no real world existence. You' re saying there's just this
part of the data which is scattered all through | don't
know how t hey scatter on the di sk or wherever --

MR. TRIBE: But Justice Scalia, Congress was
wel | aware -- they tal ked about disks, they tal ked about
any nmedium they tal ked about nmachi nes having to read the
stuff, they knew about the conmputer, 1978 wasn't that |ong
ago. This law was witten to make sense in the conputer
cont ext .

QUESTION: It would have been thoroughly
feasible, would it not, to send over the Washi ngton Post
with identification that would only refer to this edition
of the Washi ngton Post.

MR TRIBE: But the statute allows --

QUESTION: I n which case you woul d have no
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problemin the world, you have sent over the Washi ngton
Post .

MR TRIBE: No. The problemin the world we'd
have, Justice Scalia, is the world doesn't want only --
and Congress --

QUESTION:  That nay well be so pay for it then.
That just proves that it's better to do it the way you're
doing it, comercially better, but that doesn't prove you
shoul d have to pay for it.

MR TRIBE: | think we're paying for the
exi sting royalty and secondly, Congress said that we could
publish as part of that conprom se that we could publish
the individual article as part of the revision. 1|'m
saying that carries this inplication and it doesn't
destroy their copyright.

QUESTI ON: Suppose you had an old fogy editor
who didn't want to use any of newfangled stuff so what he
does is he cuts out each article in a nagazi ne, each
separate article and he sends it over to sone separate
library, he sends over the whole thing but it's sent over
article by article and it is and knowngly to be -- to be
indexed in that library that he's sending it to by the
article, rather than by the Washi ngton Post of the day,
woul d you say that somehow this is just a revision?

MR. TRIBE: Probably not. Probably not, because
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| think --

QUESTION: | don't see why this is any
difference in substance.

MR TRIBE: It differs in a lot of ways. W are
sendi ng over the entire periodical and people can find --

QUESTION: My case, too. The whole thing s sent
over, but it's sent over article by article and it is
i ndexed by the article, in a whole nmass of articles from
every magazine in the country, now would that be okay if
it was done in print? | don't see why --

MR. TRIBE: Wuld they be charged for the
articles or charged for the tinme it takes to search the
whol e |ibrary.

QUESTION: Onh, you think that's the difference?

MR TRIBE: | think it rmakes an inportant
difference. These things are also -- if you |ook at the
pronotional materials they're pronoted as conplete
periodi cal s, hundreds of volunes of the nbost w dely-read
periodicals. | think I should reserve the bal ance of --

QUESTION:  Very well, M. Tribe.

M. Gold, we'll hear fromyou

ORAL ARGUMENT OF LAURENCE GOLD
ON BEHALF OF RESPONDENTS
MR GOLD: M. Chief Justice and may it pl ease
t he Court:
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|"d like to begin by addressing the part of the
di scussion that just concluded, Section 201(c) and its
cognate Sections 103 and the definition sections as has
been di scussed di stingui shed between the author's
copyright in his individual contributed work, which he
retai ns when he contributes it to a collective work, and
the collective work copyright owners, this | anguage
couldn't be nore cunbersone, mainly the publishers
copyright in the collective work as a whole. The statute
couldn't be clearer, we believe, in the proposition that
the collective works copyri ght owner has no copyright in
the individual article in these free-lance situations
where there is the separate author copyright.

It seens to us that the clearest |esson from
that is that if the publisher were in print terns to
publish reprints of individual articles and treat them
separately that would be an infringing action, the
publ i sher woul d be exploiting the article as an article
and wi t hout any authorization.

QUESTI ON: Suppose that the Tinmes published
bound vol unmes of its paper but it had an index in the
front of it, maybe it does, with all of the authors nanes
and all of the subjects nanmes and the other thing it did
was it had tabs so that you could easily find the index.
| take it that would be a permitted revision just because
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it's in paper.

MR GOLD: Well, if in paper terns, the Tines
were to publish a version of what they electronically
provide to Nexis, article by article, by the way in file
-- each article in a file. But if they were to publish
that as a coherent whole, the reader's condensed May 1st
New York Tines, | think there's a very strong argunent
that that's a revised version of the paper.

QUESTION:  Well, at some point it changes so
much that it's not --

QUESTION:  What you're saying --

QUESTION: Electronically that's all thisis, is
it not?

MR GOLD: I'msaying that is a fair argunent
but we're mles away fromthat fair argunent.

QUESTI ON: No, but take Justice Kennedy's
preci se exanple, it's not just the indexed New York tines
of this date but the Tines publishes a massive vol unes,
all of the New York Tinmes from 1950 to 1990 with an index
init, would you consider that just a revision of the one

edition of the New York Tinmes for which the Tines had the

copyri ght.
MR GOLD: | do not think that's --
QUESTION: | wouldn't think that either.
MR GOLD: -- a revision.
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QUESTION: It also could be a later collective
work in the same series.

MR. GOLD: The question here, though, at |east
there is an argunment that that's a revision and not an
exploitation of the copyrighted author's article as an
article, but ny point, ny beginning point is that as |
understand M. Tribe's argunent, if the Tines were to
publish an article as an article, saying this was part of
the New York Tines and offer it on the market, make copies
and offer it to anyone who wants to buy it, that that
woul d be part of the publisher's 201(c) right.

At that point there's nothing, on that theory,
there is nothing left of the fact that the author is the
copyright holder in the article. W thought that was the
starting point, that the one thing that is plain is that
the collective work copyright hol der cannot exploit the
article as an article, as a separate freestandi ng work.
And in the end what the Nexis system does is exploit
articles on an article by article basis. They' re drawn
from hundreds of collective works.

QUESTION:. M. old, it would help ne if you
woul d identify for ne precisely when the infringenment
occurs. Let nme just take the very first step. Supposing
the New York Tinmes sends an E-mail to Nexis and attaches
an exhibit and on that exhibit is an entire copy of al

27
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

the stories in the paper that day. 1Is that an
i nfringenent?

MR GOLD: | don't think that if you take a
particul ar view of what the revised work is at that stage
whet her there is an infringenent seens to nme questionabl e,
but --

QUESTION:  And the reason it would not be an
infringenment is because translating it fromthe paper
nmedia to the electronic media would be a revision? |Is
that correct? Just as though you put it in Braille, that
woul d be a revision.

MR. GOLD: As long as a collective work, but
what is done here --

QUESTION: So that step isn't an infringenent.
Now when does the infringenent occur and by whon?

MR GOLD: The -- it seens to us there are a
series of infringenments, the first is --

QUESTION: Let's take the first one and by whom

MR GOLD: The first is that the articles are
coded, the article files are coded and then inserted into
an overal |l database of mllions and fromthe |atest
nunmbers, billions --

QUESTION:  And then you're going to have to tel
me, why is that different fromputting a photostat or a
m crofiche of a New York Tines in a particular place in a
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big library?

MR. GOLD: Because you're not putting a
m crofiche of the New York Tinmes as a New York Tines what
you're --

QUESTION:  No, but you're putting a revision in.

MR, GCOLD: No.

QUESTI ON: What you just said was a revision.

MR. GOLD: No, you're putting articles that were
part of the revision into an undifferentiated ness and in
that sense you're creating a quite different work. Those
articles --

QUESTION: | thought your conplaint alleges
contributory infringenent by the New York Tinmes the m nute
it sends it to me, data central. | thought that was the
all egation in your conplaint, that that's a contributory
i nfringement because the New York Tines knows what they're
going to do with it, they're going to disaggregate it and
have it available. |Is that the allegation or not?

MR. GOLD: That's the allegation.

QUESTION: That's how !l read it.

MR, GOLD: But ny point was that it by putting
-- they're not sending an integrated New York Tinmes to
Nexi s, they're sending disaggregated articles which wll
be further disaggregated.

QUESTION: But that -- even if they --
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QUESTION: The ot her side disputes that. M.
Tribe says that's not it. W send exactly what we had,
but be that as it may. 1Is it not your allegation in the
conpl aint that whatever the New York Tinmes sends is a
contributor infringenment?

MR GOLD: Yes.

QUESTION: Okay, now if that is so, why should
it make a difference whether the Tines sends it in an
arguably aggregated form or an arguably di saggregated
form isn't the real point fromyour -- fromthe
st andpoi nt of your case that the newspaper is
participating in a process the end point of which is
di saggregati on and access to di saggregated materi al s.

MR GOLD: Yes.

QUESTION: And if that's the case then why isn't
it on your theory an infringenent, no matter what the
format in which the Tinmes or any newspaper sends the
material to Nexis?

MR GOLD: MW only point in making -- in stating
that the formof the transm ssion, nanely in article
files, is that is part and parcel of what you' ve just
stated, nanely an overall process, to create a set of
di saggregated article files.

QUESTION:  Then | shoul d think your answer to
Justice Stevens' question would be the infringenment on the
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part of the newspaper takes place at the nonent of

transm ssi on.

MR, GOLD: | think that in those terns that's
true and | thought I did answer it that way in the -- in
the sense that it is the nature of the -- the nature of

t he di saggregati on and assi gning each article to an
article file which is part and parcel of this overall --
QUESTION: I'mstill not clear of your answer of
Justice Stevens' question, when does the first
i nfringenment take place? It sounds as if you're saying
the infringenent takes place when the Tinmes pushes the
button to renove all the ads and the graphics or when the
Ti mes pushes the button to enable a searcher to pull up
the article by author and that seens very strange to ne.
Wen is the first act of infringenent? Forget about

contribution to the tort, when is the first infringing

act?

MR. GOLD: When you say forget about
contributing to, I"mjust not clear on what you' re asking.
The --

QUESTION: There's a tortfeasor and persons who
contribute to the tort. Wen is the tort first commtted?
The tort of infringenent.

MR GOLD: This is, | guess, as | see it an act
that is the first step in a continuing process of
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infringenment. The Tinmes --

QUESTION:  When can | say, ah-ha, there's an
i nfringenent.

MR GOLD: It seens to ne that in practica
terms the first act of infringenment of any substance is
the putting of the article files as separate article files
on the Nexis database and making it available in this
systemto be accessed, printed out, downl oaded and so --

QUESTION: | understand that, but why, since the
newspaper knows that that is what is supposed to happen
that in fact is what it called for inits contract with
Nexi s, why doesn't the newspaper infringe at the nonent
when it takes the first step in that process, which
suppose woul d be the nonent at which it presses the send
button to send the material to Nexis?

MR GOLD: | don't think I've ever before been
faced with an enbarrassnent of riches where |I'm being
asked to say how many nmultiple --

QUESTION:  I'mnot going to ask that, |I'm asking
the opposite. That is, what is the process, and the
reason | find it inportant is it seenms to ne possible from
what your opponents have said that what happens at say the

Post or the Tinmes is there is the analog electronically of

the front page. It doesn't have the pictures, it doesn't
have the graphs. | don't care about that for the nonent.
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Assune you | ose on that one. | have the electronic anal og
which is close enough. And then what happens is sonebody
pushes the send button and at one instance of tinme that

el ectronically is transmtted to Nexis where it's on a
chip. Now all that happens after that, where we have the
el ectronic analog on a chip, is sone electronic signals
are added by Nexis to parts of the chip so that any user
of Nexis who wants to can call it up like any other thing,
article by article. Now | want to knowis, is that what
happens?

MR. GOLD: M understandi ng of what happens is
that the Post creates a set of article files, each of
which are an electronic --

QUESTION: Creating an article file nmaybe that
on a chip there's the electronic analog or on a disk and
you add a few ot her signals.

MR GOLD: Well --

QUESTION:  Now the reason |I'masking this and
the reason | think it's inmportant is because it seens to
me it mght make an enornous difference if the only
infringing act is when a user cones in and calls up a
file, because at that point principles of fair use cone
into play, and I think principles of fair use m ght make
an enornous difference to the end result and the reason to
get ny whol e question out because | m ght not have anot her
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opportunity is | amdisturbed very nmuch by what | call, by
way of parody, their Chinese Cultural Revolution argunent.
That is, we wipe out the history of the 20th Century and
that's an overstatenent but it's not such an overstatenment
when you think that nost school children today will be

| ooking for informati on on nmachines and if it isn't in the
dat abase library D.H Lawence, John P. Marguand or | esser
figures will sinply disappear because it's two expensive
for themto | ocate each heir and to get the copyright

perm ssion to put the article on the machine. Al right,
|"ve got it all out now I'd |ike your response.

MR GOLD: Do | get one sentence or two?

QUESTION: 1'd like you to take as long as you'd
like and I won't interrupt further.

MR GOLD: First of all the -- it is enornously
different, I would suggest, to breakdown and di saggregate
a collective and into conponent parts when the conponent
parts are the copyright property of soneone else and to
take the first and necessary step for those conponent
parts to be exploited as individual freestanding works and
with the purpose of -- providing that they will be
expl oited as freestandi ng works.

The -- every step fromthe first step taken by
t he newspapers and breaking this down into article files
coding it, providing those article files to Nexis where
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they are further coded and inputted, not necessarily in
sequence, is to create a systemin which the article files
can be exploited as individual files, as individual
articles. This process is the print equival ent process of
printing each article as an individual article which can
be conbined with any other of a billion articles in a knew
conpi | ati on which has nothing to do with the original
col l ective work or any revised collective work or
publ i shed by itself, printed and publi shed.

QUESTION:. M. CGold, if you' ve had a chance to
finish your answer, why is that different fromsending a
newspaper to a library with very detail ed i ndexes, know ng
that the library will allow people to conme in and nake
i ndi vi dual copies of individual stories, individual
contributions to it.

MR GOLD: Wwell if the library --

QUESTION: Has a very el aborate index system and
it's part of a huge l|ibrary.

MR. GOLD: Yeah. Justice Stevens, all | can say
isif the library is part and parcel of copying individual
articles, that's a copyright infringenent.

QUESTION:  All it does is provide the
information that enables the person to pick and choose
what he wants.

MR GOLD: Well, there are two different
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guestions that it seens to ne you're raising. |If the
library sinply gives soneone an index and a copy of the
paper and says --

QUESTI ON:  And has a xerox nachi ne where the guy
can go in and get the particular one he wants.

MR. GOLD: The question is whether the library
is inplicated in providing the duplicating system The
| aw coul d not be clearer on that. There are el aborate
provisions in the Copyright Act with regard to library
permtted or created copying for a price and don't forget
this is all comercialized. Nexis is not a free service.

It is a publishing service creating new copies of these

wor ks for --

QUESTION: So just to be sure | understand, the
i nfringenment occurs, | still want to know just when it
first -- the infringenent occurs when the individual makes

a selection and then nakes a copy of his particular
choi ce.
MR. GOLD: You nean in the library exanple you
are raising?
QUESTION: Is it not the sanme in the electronic
situation? There's no infringenment and sone i ndivi dual
pi cks out a particular article that was both part of a
revision and part of original copyright by the author and
makes a copy of that wi thout naking a copy of the whole
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revision.

MR GOLD: Two things if | can, the copying of
the work onto the disk is one kind -- if we're correct, is
one ki nd of copyright infringenent.

QUESTION: | thought you said earlier that if
the whole E-mail was copied in electronic formthat would
be a revision, not an infringenent. Are you changi ng your
view on the --

MR GOLD: No, I'msorry, | don't understand
what you're asking. |If the -- we're discussing your
newspaper --

QUESTION:  Correct.

MR GOLD: -- library exanple. The only
infringenent is if the library is actively engaged in
facilitating, allowi ng further --

QUESTION:  Selling individual articles, yeah,
right.

MR. GOLD: Duplications for a price. 1In this
case, there are nultiple infringenments before that because

QUESTION: What's the first one before that.

MR. GOLD: The first one is the preparation of
the article files as separate article files for the
pur pose of creating an overall conpilation of separate
article files which are to be exploited as separate

37
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

article files.

QUESTION: Is that analytically different from
creating elaborate indices in a print |ibrary.

MR. GOLD: Yes, because it is part and parcel of
a process for printing, if you will, for reproducing and

distributing separate article files, separate articles as

such. If the news -- to go back to --
QUESTION:  Well, its equivalent in the print
medi a, | guess, would be sending over a package of

separate articles which in conbination were the Washi ngton
Post of that day, but they're sent over as separate
articles and each one indexed in such a way as to
facilitate the obtaining of those articles wthout
obtaining the rest of the Washi ngton Post.

MR GOLD: Right, for a price, for sale. That is
precisely what | --

QUESTION:  That's what ny understandi ng of the
record is, they sell it -- send it over as a bundle. They
don't send it over in separate pieces.

QUESTION: That's what | wanted to know.

MR. GOLD: They send over a bundle of separate
pi eces.

QUESTION:  Well, all right, but suppose it's the
exact el ectronic anal og of the norning paper. | nean, if
it's the exact electronic anal og of the norning paper that
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they send over, | knowit's technical but this is a pretty
technical case and then it seens to nme that it is not just
sendi ng separate articles. |If they send one at ten in the
nor ni ng and another at four in the afternoon it mght be
quite different.

MR. GOLD: Justice Breyer, if to use Justice
Scalia's exanple, you send to the print shop every
separate article that appeared in the newspaper and said
print each one up as a separate article to be purveyed to
the public, given the structure of this act, that is
different fromsaying here is a collective whole, because

QUESTION:  You have to establish that they are
sent over as separate articles. Wat constitutes the
sendi ng over of themas separate articles? | thought it
was the fact that when they're sent over they are coded
and identified --

MR. GOLD: Right.

QUESTION: -- separately, not as sinply one
uni dentifiable part of the Washi ngton Post of May 2nd.

MR GOLD: Correct.

QUESTI ON:  Each one has a code on it which
enables it to be treated as a separate article.

MR. GOLD: Right, and the only togetherness, if
you will, is that it's our understanding, and it is ny
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understanding of the record that after the paper is broken
down and these article files are created and coded, they
are transmtted or streamed as a set of distinguishable
article files but they are not a unit, an electronic unit
of the May 1st paper, they are a separate --

QUESTION:  That woul d be quite useless for the
pur poses for which they want it. They don't want the
Washi ngton Post of May 2nd. They want the ability to get
i ndi vidual articles.

MR. GOLD: Correct. This is a purpose of
commercial activity.

QUESTION: M. old, before you finish | would
like you to respond to M. Tribe's point that on your
theory the mcrofiche, it would be the sane thing, equally
i nfringing.

MR GOLD: We don't believe that the mcrofiche
is equally infringing?

QUESTI ON: Wiy not .

MR. GOLD: Because it is a reproduction of the
whol e paper in integral form Now, if to the extent that
t he paper is shown rather than read, you have the whole
paper, you can read what you want, but it's a one to one
rel ati onshi p between the nunber of copies that are nade
and the nunber that are --

QUESTION: Isn't that a problemthat with
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conputers we can -- you can sinultaneously be a bundl e and
a whol e bunch of separate things, depends on which button
we decide to push whether you want the whole thing or just
one.

MR GOLD: Well, that's why the fact that it is
-- that the systemis one of articles which can be
exploited as articles or in any conbination of articles
makes all the difference. It is not a set in any real
terms of the work.

QUESTI ON:  Thank you M. Gol d.

M. Tribe you have two m nutes renaining.

REBUTTAL ARGUMENT OF LAURENCE H. TRI BE

ON BEHALF OF THE PETI TI ONERS

MR. TRIBE: Thank you, M. Chief Justice. Let ne
first say very clearly it is not the case that these
newspapers di saggregate sonmething and break it down to
facilitate copyright violation. It is disaggregated from
the word go, that is, when they put together the conputer
text file that's going to go to the printer they do it
article by article because as it happens, that's what goes
into a newspaper. That exact text, and you'll see it
unm stakably in the record, is exactly what is sent.

QUESTION: No additional code on it?

MR TRIBE: Well, sonetines indexing codes, but
not only for articles. You ve got to be able to find this
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stuff. You can't just wander around inside a conputer.
And it is the readers guide to periodicals. That's what
we've got here. Whether it is in witten formor in index
form it's the sane thing.

So point one, they don't deliberately
di saggregate. Point two, if you | ook at 349 A of the
j oi nt appendi x, that's one of many places, | just happened
to find this one, where they say they're not claimng any
contributory or vicarious liability with respect to
i nfringenments by end users.

Their whole theory was putting this stuff in the
way that the 20th and 21st centuries has to do it is an
infringement. It's really a quite Luddite theory. Their
distinction with mcrofilmis that mcrofilmis a piece of
sonet hing, you can see it. Wll, what about the CD ROM
then? You can't see it except with a machine. It just
| ooks like it m ght be Joan Baez singing, but it turns out
it's got volume upon volune of nmaterial.

There's nothing fancy that's done here to
facilitate violation. Wat they're doing is nmaking entire
bunch of material available and | didn't hear an answer to
Justice Breyer's question. |If we read the |aw the way
they propose to read it and I still don't know the exact
nmoment they think is an infringenment and how anal ytically
it differs fromJustice Stevens' library exanple, we're
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going to have a serious problemw th our kids doing
homewor k and with professors of history finding out what
happened in the mddle of the 20th century. It seens to
me that before this Court takes a step like that it should
pause.

CHI EF JUSTI CE REHNQUI ST: Thank you, M. Tri be.

The case is submtted.

(Whereupon, at 11:04 a.m, the case in the

above-entitled matter was submtted.)
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