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(1)

NOMINATIONS OF ROBERT ALLEN WHERRY,
HARRY A. HAINES, MARK VAN DYKE
HOLMES, AND DIANE L. KROUPA

TUESDAY, APRIL 1, 2003

U.S. SENATE,
COMMITTEE ON FINANCE,

Washington, DC.
The hearing was convened, pursuant to notice, at 11:40 a.m., in

room 215, Dirksen Senate Office Building, Hon. Charles E. Grass-
ley (chairman of the committee) presiding.

Also present: Senator Baucus.

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S.
SENATOR FROM IOWA, CHAIRMAN, COMMITTEE ON FINANCE

The CHAIRMAN. We are going to go from our hearing on taxpayer
scams to, now, people who adjudicate in the area of tax law. We
are going to have a brief hearing to consider nominations of four
distinguished tax lawyers who have been appointed to the Tax
Court.

I am pleased that the President has sent to us four nominees
with strong tax background, excellent qualifications for the Court.

We have Mr. Robert Wherry from Colorado, who brings a long
background of experience in private sector tax litigation and con-
troversy.

Next, we have Mr. Harry Haines from the State of Montana, who
is well known by Senator Baucus, so I will let Senator Baucus
speak about his capabilities. But I would like to note that he has
sound qualifications for the job.

We are particularly pleased that he has firsthand knowledge of
tax issues facing farmers and ranchers. That is very nice to know
that, as I come from agriculture.

Then we have Mark van Dyke Holmes, who is currently at De-
partment of Justice, serving as Deputy Assistant Attorney General
for Tax.

Finally, Ms. Diane Kroupa, from Minnesota. She was formerly
Chief Tax Judge in her State, and before that was in private prac-
tice. She is the first Tax Court judge from Minnesota. I know that
her two Senators are very proud of her nomination, as well as her
qualifications.

Because of the timing of this hearing, Senator Dayton and Sen-
ator Coleman could not introduce you, but they wanted me to ex-
press their appreciation for your nomination and backing your
qualifications.
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Obviously, I do not know, Ms. Kroupa, whether your tax work
had you involved with the problems of farmers and ranchers, as is
the case with Mr. Haines. But I am told that you are from a family
of farmers in South Dakota, so that brings additional reinforcement
of somebody who knows that food grows on farms, not in super-
markets.

I am pleased that the administration has sent us such highly
qualified people.

I am going to turn to Senator Baucus at this point.

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA

Senator BAUCUS. Well, thank you very much, Mr. Chairman. I
agree, all the nominees seem to be very well qualified, and I am
happy that the President has so named all of them.

I want to individually just thank you, because this is a job that
requires a lot of work. It requires a lot of service. You are not get-
ting paid a lot for it. Your families, too, will be sacrificing.

One reason, is living in Washington, DC as opposed to back in
your home States. But thank you very, very much for what you do.
I know you all regard it as a high honor. We certainly do, too. Your
family does, the President does.

I believe, frankly, that the most noble calling is service of one
kind or another, whether it is public service, private service, but
it is serving people. Clearly, all of you will be serving those people
who come before you, their families, and many others, too, and I
thank you very much for it.

I would like, Mr. Chairman, as you indicated, to briefly introduce
one of the nominees, and that is my friend, Harry Haines.

I have known Harry for some time. He is from Missoula. Mis-
soula is one of the shining stars in our State. A lot of people would
like to live in Missoula. The law school sets up shop there, and the
University of Montana is in Missoula. It is a great place to live, as
are all towns in our State.

Harry is not only an excellent tax lawyer, but he has been an ex-
cellent tax lawyer for 35 years. He has very broad, sophisticated
tax law experience in Montana, and he has performed, actually, tax
planning for many different entities, corporations, small busi-
nesses, and understands the complicated tax rules regarding reor-
ganizations, liquidations, formations. He has done it.

From establishing pension plans to handling real estate deals,
Harry has incredible experience. In fact, he will bring to the Tax
Court a particular expertise in estate planning. He is a Fellow of
the American College of Trust and Estate Counsel, and he has
been in that position since 1998.

He has served as a consultant to many lawyers in Montana and
accountants on various tax planning matters. He is sort of the law-
yer’s lawyer when it comes to tax matters.

He is also an adjunct professor at the University of Montana
Law School. He has taught many great Montanans to become great
tax lawyers and practitioners. He will be the first Tax Court judge
from Montana. This is the first.

He will also join the three of you who are graduates—at least,
I think he will join four other judges currently on the bench who
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are graduates of NYU’s LLM program on taxation, and we are very
happy that he is representing our own State. He is one of our
State’s very best.

Thank you, you the rest of you. I look forward to actually talking
with you after you serve for a while to see what you actually think.
I told Harry yesterday that after he has served for about a year,
I would like to sit down and have lunch with him and have him
tell me what he thinks, and what advice he may have for us in
Congress, what can we do to kind of help provide the appropriate
service to our people. But thank you for what you are doing. It is
a real sacrifice, and I personally thank you.

The CHAIRMAN. If you have that lunch with him, you may find
out more information than you want to deal with. [Laughter.]

Senator BAUCUS. That usually happens.
The CHAIRMAN. We are going to do two things right now. Num-

ber one, each of you at this point could introduce any family mem-
bers or friends that you have brought to support you and that you
are proud of, and who are proud of your appointment.

We would open it up for your introduction of them, Mr. Wherry,
then Mr. Haines, then Mr. Holmes, and then Ms. Kroupa. Then
after that, I would ask you to make any statement you might want
to make before we ask a few questions.

Mr. WHERRY. Thank you, Mr. Chairman. Yes, I would like to in-
troduce my wife Leslie, and my son Richard, who is playing a little
hookey from school today. Thank you, Mr. Chairman and Senator
Baucus.

The CHAIRMAN. Mr. Haines?
Mr. HAINES. Thank you, Mr. Chairman. My wife Janet is with

me today.
Senator BAUCUS. Good to see you, Janet.
The CHAIRMAN. Now, Mr. Holmes?
Mr. HOLMES. Mr. Chairman, my wife, Marianne Bizek, is with

me today.
The CHAIRMAN. Ms. Kroupa?
Ms. KROUPA. And Mr. Chairman, my husband, Bob Fackler, is

here with our two daughters, Erin and Sara Fackler.
The CHAIRMAN. All right. Well congratulations to all of you for

coming to support, and more importantly, to be proud of the people
who have been nominated.

Now, first of all, if each of you would have any written state-
ments that might be longer than anything you want to say in sum-
mary, they will be included in the record if you want. I would call
on each of you then in succession from my left to my right for any
opening comments you might have.

STATEMENT OF ROBERT ALLEN WHERRY, TO BE A JUDGE, U.S.
TAX COURT

Mr. WHERRY. Thank you. Good morning, Mr. Chairman, Senator
Baucus, members, and staff of the committee. I appear before you
today as a nominee to be a judge on the U.S. Tax Court.

I am grateful and proud to have been nominated by President
Bush to be a judge on the U.S. Tax Court, a court in which I have
appeared on several occasions in my tenure as a practicing attor-
ney.
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I am also appreciative of the time and attention spent and con-
fidence shown in me by the interview committee, comprised of
many of the administration’s highest tax and Presidential Office of
Legal Counsel officials who participated in the selection process.

Before taking your questions, a few words would seem appro-
priate as to my qualifications and interest in this position. During
30-plus years in the tax enforcement and compliance area, I have
represented individual taxpayers, estates, corporations, nonprofit,
and other business entities in a variety of federal, State, and local
tax disputes, including audits and administrative appeals before
IRS appeals officers and settlement officers in examination and col-
lection disputes, and in court litigation.

That litigation work includes the representation of clients before
the U.S. District Courts, U.S. Court of Federal Claims, U.S. Court
of Appeals, U.S. Supreme Court, and a variety of State courts.

As a former State tax auditor and as a tax representative, I have
developed personal respect for, and friendship with, many of the
good and professional people within our government who strive to
apply our tax laws in a fair and evenhanded manner.

Nevertheless, the sheer volume of tax returns and antiquated
computer system, complex tax laws, and our fast-moving, innova-
tive, and convoluted business environment inevitably create con-
flict.

Congress has established the U.S. Tax Court to provide a forum
to fairly resolve those disputes in a prompt and just manner before
the taxpayers have to pay the tax.

As a participant in, and officer of, the U.S. Tax Court, I have for
years applauded its operations and its effort to provide and grant
all parties before it a respectful and fair forum for resolving tax
disputes.

It is my hope to be of service to our country and its citizens by
continuing the Tax Courts judicial tradition of sincere and careful
attention to each case in an effort to reach a just resolution.

I support the efforts of Congress and the Internal Revenue Serv-
ice to ensure that taxpayers’ rights are acknowledged and re-
spected throughout our tax system. This includes the right of those
who follow the tax laws voluntarily to reasonable assurances that
their fellow citizens do not abuse the tax system and that all citi-
zens will pay their statutory fair share of the tax collected.

I am very grateful for the support of my wife Leslie and my son
Richard, who are here today with me, and my daughter Marsha
who could not be here today because of her college classes.

I promise the committee that, as a judge, if confirmed, I will keep
an open mind, listen carefully to all parties, and diligently strive
to determine the facts of each case based on the evidence, and to
apply the tax laws as enacted by Congress to those facts.

Further, the committee should know that I believe a fair trial re-
quires that both the taxpayer and the government be treated with
respect and courtesy, and I intend to do just that, if confirmed.

I will be pleased to answer your questions. Thank you.
[The prepared statement of Mr. Wherry appears in the appen-

dix.]
The CHAIRMAN. Mr. Haines?
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STATEMENT OF HARRY A. HAINES, TO BE A JUDGE, U.S. TAX
COURT

Mr. HAINES. Thank you, Mr. Chairman. Senator Baucus, thank
you for your kind words.

Senator BAUCUS. You bet.
Mr. HAINES. Thank you for your continued support.
Thank you for this opportunity to appear before you today as a

nominee for the position of judge on the U.S. Tax Court. I am very
honored and humbled to be here, and recognize the importance of
the role the Tax Code plays in tax disputes in this country.

My family roots in this country go back to Massachusetts in
1700, and members of my family fought for the colonies at Bunker
Hill. And as the lands opened up going across the country, we be-
came homesteaders, farmers, settlers, civil servants, and mer-
chants, until we ended up hitting the shores of the Pacific Ocean.

So, I have family spread all over the country with opportunities
coming from countries that did not have the opportunities before.
These family roots are intrinsic to what I am, and my belief in the
fairness of this country, and my belief in the opportunities within
this country.

I was born and raised in western Montana, in Missoula, Mon-
tana. I received my bachelor of arts degree in political science from
St. Olaf College in Northfield, Minnesota. I also have a juris doctor
from the University of Montana in Missoula, and I have a master’s
of tax law from New York University.

I have been involved in the tax law for 37 years. I have seen just
about everything that can be seen, I think, as far as the problems
of business people, farmers, individuals.

I have dealt with all sorts of administrative and other problems
trying to solve problems of the taxpayers, but I have also seen the
problems of government in the enforcement activities and what is
needed there. So, I believe my experience will give me an even-
handed approach to the court.

My wife Janet is here with me. Without her support and pa-
tience, I could not be where I am today. Our oldest son, Eric, lives
in Seattle, Washington with his family. I have a son, Rob, who
lives in Missoula with his family. We have a daughter, Jeannie,
who lives in Los Angeles. All have careers, or are beginning ca-
reers, and then they will be going on with their own lives. All are
very supportive of this.

If confirmed and appointed, I would welcome this opportunity
and be honored to serve my country as a judge. I dedicate myself
to the fair application of the law to all. Thank you very much.

The CHAIRMAN. Thank you.
[The prepared statement of Mr. Haines appears in the appendix.]
The CHAIRMAN. Mr. Holmes?

STATEMENT OF MARK VAN DYKE HOLMES, TO BE A JUDGE,
U.S. TAX COURT

Mr. HOLMES. Thank you, Mr. Chairman and Senator Baucus.
Mr. Chairman, I, too, and pleased and humbled that President

Bush has nominated me to be a judge on the U.S. Tax Court, as
I was when asked to serve as a Deputy Assistant Attorney General
in the Justice Department’s Tax Division.
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I am also grateful for the time and attention spent by the com-
mittee of the administration’s highest tax officials who participated
in the selection process.

I am especially glad that my wife, Marianne, is here with me
today, as she has been throughout my career.

Mr. Chairman, I have been a litigator or in public service for
over 20 years. I have represented individuals, States, corporations,
and other business entities in a variety of disputes.

More recently, I have represented the government in successfully
arguing against one of the largest corporate tax shelters ever de-
vised and have helped Assistant Attorney General Lee O’Connor in
helping to manage the largest and finest tax law firm in America,
the Tax Division of the Department of Justice.

I think my years as both a general, and more specifically a tax,
litigator, have provided me with a good understanding of the way
in which our tax and judicial system works at its most important
level, the level confronting the individual litigant.

In my work both in the public and private sectors, I have also
developed a very healthy respect for the many good and profes-
sional people within our government who seek to apply the tax
laws in a fair and even-handed manner.

But I have also realized how important it is for taxpayers, espe-
cially small taxpayers facing a system that is sometimes bewilder-
ingly complex, to have some way of challenging the government’s
determination of what they owe.

Fairness to many taxpayers depends critically on having the op-
portunity to challenge the government’s position in the courtroom.
I enthusiastically endorse the continuing efforts on the part of this
committee, Congress, and the IRS to ensure that taxpayers’ rights
are acknowledged and respected throughout the system.

If confirmed, I look forward to helping strengthen the fairness of
this process as a Tax Court judge. I can assure the committee that
I will work diligently to determine the facts of each case consistent
with the evidence introduced at trial, and to even-handedly apply
the law as enacted by Congress to those facts.

I can assure the committee that I will fulfill my duties as a judge
with the recognition that both the taxpayer and the government
are entitled to be treated with fairness, courtesy, and respect. I
look forward to continuing the fine tradition of service of those
many Tax Court judges who have come before me.

I also wish to thank you, Mr. Chairman, for scheduling the hear-
ing so promptly, and your committee staff for their help in pre-
paring for it.

Thank you again for the opportunity to appear.
[The prepared statement of Mr. Holmes appears in the appen-

dix.]
The CHAIRMAN. Ms. Kroupa, while you are speaking, your col-

leagues can join you either at the dais up here or at the two empty
microphones at the end, whichever might be your desire. Then I
will call on them after you get done speaking.

Ms. Kroupa?
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STATEMENT OF DIANE L. KROUPA, TO BE A JUDGE, U.S. TAX
COURT

Ms. KROUPA. Thank you, Chairman Grassley and Ranking Mem-
ber Baucus. I, too, am deeply honored to be here before the com-
mittee as you consider my nomination to the U.S. Tax Court. I am
grateful to President Bush for the opportunity to serve my country
in this capacity.

I have already introduced my family. They are very special to
me, and I would like to recognize them again. My husband, Bob
Fackler, and our two daughters, Erin and Sara. Thank you.

I also want to thank Senator Norm Coleman and Senator Mark
Dayton for being here and showing their support for my nomina-
tion.

Although I could not have imagined the road my career would
take as I was growing up on a farm in South Dakota, the values
that I learned on the farm, hard work, treating one’s neighbors like
you would want to be treated, and helping one’s neighbors, are val-
ues that have been the cornerstones of my career.

If confirmed, I promise that I will use my 22 years of experience,
first as an attorney at the Internal Revenue Service in the Legisla-
tion and Regulations Division, and then as a law clerk for Hon.
Joel Gerber over at the U.S. Tax Court, and my 12 years of experi-
ence in private practice representing all kinds of taxpayers, and my
6 years of experience as a Minnesota Tax Court judge, to render
impartial decisions and to treat all taxpayers who appear in front
of me fairly.

Thank you.
The CHAIRMAN. Senator Dayton?

STATEMENT OF HON. MARK DAYTON, A U.S. SENATOR FROM
MINNESOTA

Senator DAYTON. Thank you, Mr. Chairman, Ranking Member. I
appreciate this opportunity to speak on behalf of Judge Kroupa. I
am pleased to appear with my colleague, Senator Coleman, in a bi-
partisan spirit of support for this outstanding nominee, who just
explained very well her credentials, which are so impeccable that
it almost seems as though your entire career has been one of prep-
aration for this very important responsibility, as well as a deserved
high honor from the President. I give her my full endorsement and
support.

She is one of the best and the brightest from Minnesota, espe-
cially in this field, both in private practice, as well as on the Min-
nesota Tax Court, as well as serving two and a half years as chief
judge.

She was also named for her efforts in drafting manuals helping
people defending themselves in property tax matters in Minnesota.
She was named the 1998 Volunteer of the Year by the Minnesota
Bar Association’s Tax Section. As I say, she is preeminently well-
qualified and she will serve with great distinction.

Thank you, Mr. Chairman.
The CHAIRMAN. Thank you, Senator Dayton.
Now, Senator Coleman?
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STATEMENT OF HON. NORMAN COLEMAN, A U.S. SENATOR
FROM MINNESOTA

Senator COLEMAN. Thank you, Mr. Chairman and Senator Bau-
cus, Ranking Member. I am also pleased to be here with my col-
league, Senator Dayton, in a bipartisan show of support for the
nomination of Judge Kroupa.

First, as I am sure the Chairman and the Ranking Member un-
derstand, those farm values have served her well. She has had a
distinguished career in Minnesota and will serve this country well
in a position on the U.S. Tax Court.

I have known Judge Kroupa for over a decade. I worked in the
Attorney General’s Office for a number of years. I was Chief Pros-
ecutor, I was Solicitor General. I did a lot of work in the area of
violence against women and violence against children. I have
known Judge Kroupa since 1989, when she was co-chair of the Vio-
lence Against Women Coalition.

She also, by the way, in 1993, won the Outstanding Volunteer of
the Year Award from the Junior League of Minneapolis. So, she
has a long history of distinguished service. I know her family.
These are good folks. They serve the community. They represent
the very best.

They bring, I think, the best of the work ethic and integrity, the
kind of values that we really need to see in public life, and cer-
tainly on the court. So, I join with my colleague with unqualified
and wholeheartedly endorsing the nomination of Judge Kroupa.
Thank you, Mr. Chairman.

The CHAIRMAN. Thank you both, Senator Coleman and Senator
Dayton. You can stay if you want to or you can go if you want to.

We will have just a few questions of the nominees. Three of these
questions are questions that we would ask every nominee, so do
not think we are singling you out for anything different. So I am
going to ask each of these three questions separately, and then I
am going to ask each of you separately to say yes or no, or however
you want to respond.

Is there anything that you are aware of in your background that
might present a conflict of interest with the duties of the office to
which you have been nominated? Mr. Wherry?

Mr. WHERRY. Mr. Chairman, no.
The CHAIRMAN. Mr. Haines?
Mr. HAINES. No, Mr. Chairman.
The CHAIRMAN. Mr. Holmes?
Mr. HOLMES. No, Mr. Chairman.
The CHAIRMAN. Ms. Kroupa?
Ms. KROUPA. No, sir.
The CHAIRMAN. Question number two. Do you know of any rea-

son, personal or otherwise, that would in any way prevent you from
fully and honorably discharging the responsibilities of the office to
which you have been nominated? Mr. Wherry?

Mr. WHERRY. Mr. Chairman, no.
The CHAIRMAN. Mr. Haines?
Mr. HAINES. No, Mr. Chairman.
The CHAIRMAN. Mr. Holmes?
Mr. HOLMES. No, Mr. Chairman.
The CHAIRMAN. Ms. Kroupa?
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Ms. KROUPA. No, Mr. Chairman.
The CHAIRMAN. The last question. Do you agree without reserva-

tion to respond to any reasonable summons to appear and testify
before any duly-constituted committee of Congress, if you are con-
firmed? Mr. Wherry?

Mr. WHERRY. Mr. Chairman, yes, I do.
The CHAIRMAN. Mr. Haines?
Mr. HAINES. Mr. Chairman, I agree.
The CHAIRMAN. Mr. Holmes?
Mr. HOLMES. Yes, Mr. Chairman.
The CHAIRMAN. And Ms. Kroupa?
Ms. KROUPA. Yes, I do, Mr. Chairman.
The CHAIRMAN. Thank you.
I have maybe just a couple of questions to ask one or more of

you. Then let me say at this point, I do not think you will get any
questions from other members to answer in writing, people who
could not be here. But you may. If you do, the sooner you respond
to them, the sooner we will be able to act upon your nomination
as a committee.

Mr. Holmes, you are at the Department of Justice. Today we
heard quite a bit about efforts to shut down tax scam promoters.
I would like you to provide a little insight, in your work in Justice,
in this regard. Also, your thoughts on this matter about a perspec-
tive of your possible new judgeship.

Mr. HOLMES. Well, perhaps the most important initiative that
the Tax Division, under AEG O’Connor, has taken, is a new em-
phasis on enjoining, through civil process, the promoters, especially
those on the Internet, of the various scams, schemes, and cons that
this committee heard about last year, and has heard about for a
number of years now.

The number of those injunctions has increased more than geo-
metrically, from one just a couple of years ago, to 16 last year, and
now we estimate that there will be dozens this year.

The process, as you heard from the IRS’s own witness, between
detecting some of these and actually getting them referred to the
Justice Department and then getting them enjoined has gone, in
some cases, for over a year now, to months, and indeed, in some
cases, weeks.

Moreover, the Assistant Attorney General and her deputies have
been working on coordinating civilly and criminally so that some
of these scheme promoters can not only be enjoined, but then, of
course, indicted and put in jail.

Now, in the Tax Court, of course, we do not have criminal juris-
diction and do not have much injunction power. But, clearly, many
of the victims of these scams, schemes and cons end up in front of
Tax Court, and there they do have to be dealt with fairly.

But you have to separate also out between those taxpayers who
are trying to game the system and those who are really trying to
express their rights. That is an important thing that each of us
have confirmed we would have to do.

The CHAIRMAN. I only have two more questions. One is to Mr.
Haines. I would appreciate any thoughts you have on what sort of
tax controversy issues you see in your practice as it relates to agri-
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culture, farmers, and ranchers, and what perspective you would
bring to the Tax Court on matters of that.

Mr. HAINES. Thank you, Mr. Chairman. The biggest problem
with farmers and ranchers, is they are land rich and money poor.
Most do not have any reserves. The cattle markets are down and
succession taxes are an issue for them.

We are finding, in Montana in particular, that there is a lot of
investing going on in cattle ranches by outsiders. They are coming
in and buying them, but they are converting them to personal resi-
dences for privacy.

So, they will buy a 1,000-acre ranch for a home in a parkland.
The prices that are being obtained are just irresistible by the na-
tives there. So we are finding, at least in western Montana, conver-
sion of producing ranches into non-producing residential properties
by quite wealthy individuals.

The succession problem is a difficult one to deal with because the
land values are so high and the cash is not available. The elections
that take place under the Internal Revenue Code are not really an
answer to that because estate tax liens and other problems arise
with regard to the ranch properties.

So it is a problem and I am not sure what can be done other than
legislative relief or some other mechanism where they can pay
these without having to lien all of their properties and all their
rights for 15 years.

The CHAIRMAN. I thank you for that.
My last question, when you deal with hearings we had in Enron,

you could probably speak for the next hour about the question. I
do not want a long answer, but I would like to have something that
you might see, and the sort of reaction. Those hearings showed
lawyers and law firms writing opinion letters for tax shelters that
had little or no bearing on reality.

Two questions. Have any of you written opinion letters for tax
shelters in your practice? Second, what is your opinion of these
lawyers and law firms that wrote these letters in support of such
tax shelters?

Mr. Wherry?
Mr. WHERRY. Mr. Chairman, I and my law firm have been fairly

conservative. We have not participated in the tax shelter opinion
writing operations. However, I know that many of my colleagues
had, and that that is a serious problem.

I understand yours and the Congress’ concern that if the public
perception in the press is that some people are abusing the system
and not paying their fair share of tax, that our voluntary compli-
ance tax system may be severely damaged.

I think that simply the hearings that your committee and the
Congress has been conducting, and your CARE bill, for instance,
that I believe you are going to take up in the next week or so with
legislation offsetting revenue from the tax shelter area, simply
shining a spotlight on this problem is likely to improve the problem
considerably, because I think that major accounting firms, some of
which have been implicated in some of these opinions, major law
firms and corporations can’t stand that public scrutiny.

The Sprint case, for example, where two of their top executives
were pushed out by the board when they learned of some of the
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things that were going on. I think public opinion and peer pressure
is an important aspect.

I also think that we need to improve the efforts in universities
and educational institutions. When I was in college, I was an ac-
counting major and there was a lot of emphasis on the conserv-
atism principle, and that seems to have been forgotten in recent
years.

So, I think those steps are helpful. I also think that the service
and Treasury are working with Circular 230 to try to improve the
rules. I think that effort will also result in positive developments
in this area.

Finally, the courts themselves. As you know, several of these tax-
payers who invested in some of these shelters have filed lawsuits
against major accounting firms and law firms for millions of dol-
lars, and even using the RICO statutes for treble damage ap-
proaches. I think that through the courts, although they grind very
slowly, some of these people may ultimately be brought to task and
that that will also help.

But, unfortunately, there is such a lag between the headlines
that we see and the final results from the courts, which may be
years later, it is not nearly as effective as the hearings that the
Congress has been conducting and the efforts that Assistant Sec-
retary Olson and Chief Counsel B. John Williams have been con-
ducting to improve enforcement, and I applaud those efforts.

Thank you.
The CHAIRMAN. Mr. Haines, if you have got anything to add.
Mr. HAINES. Not really. We have not certified any tax shelters

or given any legal opinions for the same reasons.
The CHAIRMAN. Mr. Holmes?
Mr. HOLMES. In none of my private firms have I done any of that

kind of thing.
Ms. KROUPA. The same for me as well. Faegre and Benson is a

longstanding firm in Minnesota and we have not been involved in
that. Prior to that, I was on the Minnesota Tax Court.

The CHAIRMAN. All right. Thank you.
Now, Senator Baucus?
Senator BAUCUS. Thank you.
In addition to the disinfectant of sunshine, which I think prob-

ably is the greatest remedy, what else can either tax judges do, or
Congress do to minimize the reoccurrence of Sprints, Enrons,
WorldComs? Let us take Enron.

In one sense, the lawyers and accountants followed the letter of
the law, maybe, arguably, but spinning such extremely complicated
arrangements that it was almost impossible for the IRS to fathom
it, and almost impossible for our Joint Tax Committee to figure
out.

So in some sense, they are just really being very creative in fig-
uring out ways that had no economic substance to them. Maybe
that is part of the answer, if we just try to look for economic sub-
stance and there is not any there, it just invalidates the trans-
action, in a way.

But any thoughts you have. I ask this question because this
country and this Congress and the media says you can have the
disinfectant of sunshine for a while, but then the Congress and
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media is off into something else. So, there is not an awful lot of
sunshine, at least not as bright as it had been.

What else can be done? Anybody who wants to take a stab at it.
Mr. HOLMES. I will try to fill the silence here. I think the most

important thing is what the IRS is already doing with the help of
Congress, which is to make sure that there are disclosure and list-
ing requirements, especially for these very complicated corporate
tax shelters.

Once you have those requirements, then you give the IRS, using
the penalty provisions, and using the Justice Department’s Tax Di-
vision as the summons enforcer, an instrument to get into account-
ing firms, law firms, perhaps, find out who they have been mar-
keting these things to, and then you are able to start getting deter-
rents simply through audits and appeals, the normal process. But
the idea is to get them into the system as quickly and efficiently
as possible. That has proven very difficult in the past, but less so
now.

Again, as the new summons enforcement powers, the use of John
Doe summonses, for instance, gets used and courts get used to
those new instruments, I think the situation will improve.

Because, again, you are right. There certainly is no way that
publicity can be sustained at a high level for a long enough time.
The IRS has been there for a long time, the Justice Department
has been there for a long time, and will continue to be there and
will continue to use these tools.

Senator BAUCUS. We are trying to do just what you are sug-
gesting and help the Service with certain regulations, and also
check some boxes if this is a certain kind of transaction. We want
to know about it, and so forth.

Also, we are trying to get the economic substance codified. We
think that is a good idea, although we want to give you flexibility.
But we think, on balance, that helps.

Before we leave, you are about to be judges, of course. What ad-
vice do you have in your practice when you run up against certain
problems with the tax law in your practice that perhaps we should
know about? Is there anything that comes to mind? Sometimes you
are driving to and from work. My gosh, why do they not change
that? Are there any of those that come to mind right now?

Mr. HAINES. There is in the area of enforcement that might be
helpful, and that is failure to file cases. I have had quite a number
of those cases in western Montana. The profile of the person that
is failing to file is not necessarily a tax protestor, it is a middle
America person who has had a tragedy, a divorce, an illness, or
something else. When they fail to file the first year, it leads to a
failure to file the second year, and it goes on and on.

The minimum that I have seen is no less than 5 years, and I had
one up to 15. The problem is going in and making the step to dis-
close to the Internal Revenue Service for fear of criminal prosecu-
tion.

There was an amnesty program that was put in by the IRS in
the late 1970’s that would encourage people to make disclosure.
But even if you do that, you end up with a tremendous problem,
if there are taxes owed, for accrued interest and it becomes an eco-
nomic issue, too.
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We are based on voluntary compliance. You want to encourage
voluntary compliance. I am not sure how to do that, other than
when these come to us, we try to get liaison established with the
IRS immediately and go that way. But there is a lot of fear out
there for the enforcement process when they get into these situa-
tions.

Senator BAUCUS. Thank you very much. I wish you all the very
best of luck.

Mr. WHERRY. Thank you.
Mr. HAINES. Thank you.
Mr. HOLMES. Thank you.
Ms. KROUPA. Thank you.
The CHAIRMAN. Senator Baucus and I would hope to be able to,

at our mark-up tomorrow, vote these nominations out if we do not
have objection from other Senators and if there are not any ques-
tions filed that have to be answered before you get your nomination
out.

So, from that standpoint, we would hope to move very quickly.
We thank you all, congratulate you all.

The hearing is adjourned.
[Whereupon, at 12:20 p.m. the hearing was concluded.]
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A P P E N D I X

ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF HARRY A. HAINES

Mr. Chairman, Senator Baucus and Members of the Senate Finance Committee.
Thank you for this opportunity to appear before you today as a nominee for the

position of Judge on the United States Tax Court. Senator Baucus recommended me
to the President and I am deeply grateful to him not only for the recommendation
but for his continued support. I am very honored and humbled by the nomination
received from President Bush. The United States Tax Court plays a key and ex-
tremely important role in the resolution of disputes within our tax system and I
would be privileged to serve if confirmed and appointed.

My family roots in this Country began in 1735 in Boston, Massachusetts. Family
members fought for the Colonies at the Battle of Bunker Hill. As new lands were
opened for homesteading, the family moved across the United States settling in
Pennsylvania, Iowa and eventually California. The last homesteaders were my
grandfather and grandmother who homesteaded in Montana in 1915. A great grand-
father in this line was a miner who felt that the copper mines of Butte, Montana,
later called the ‘‘Richest Hill on Earth’’ would never amount to anything and went
on to find, unsuccessfully as it turned out, his fortune in the gold mines of northern
California.

My Irish and German ancestors came to this country in 1848 at the height of the
potato famine in Ireland and during the period of social, economic and political up-
heaval in Germany. My Irish side of the family came West with the railroads while
my German ancestors moved to the frontier of Minnesota to make shoes for the pio-
neers living there prior to Minnesota becoming a State.

My Norwegian and Swedish grandparents immigrated in the 1890’s. My Swedish
grandfather was a Sheriff at Ray, North Dakota when the West was still a bit dicey
and had many stories of the early days to tell.

I was born and raised in western Montana at Missoula, Montana. I received my
undergraduate degree from St. Olaf College in Northfield, Minnesota, my Juris Doc-
tor from the University of Montana Law School at Missoula, Montana and my Mas-
ters in Tax Law from New York University. I have been engaged in the private
practice of tax law in Missoula for the past 37 years representing taxpayers in a
broad spectrum of tax situations. My tax practice has not been limited to a specialty
area. I have taught tax law to tax professionals of all types and to the general pub-
lic. I believe my experience will allow me to serve objectively and even-handedly if
I am fortunate enough to be confirmed and appointed.

My wife, Janet, is with me today. Her unfailing support and patience has been
invaluable to me. My son, Eric, who lives in Seattle, my son, Rob, who lives in Mis-
soula, and my step-daughter, Jeannie, who lives in Los Angeles, could not be here
today. All are grown and either in careers or starting careers of their own. All are
very supportive of this possible move.

If confirmed and appointed, I would welcome this opportunity and be honored to
serve my Country as a Judge on the United States Tax Court and dedicate myself
to the fair application of the law.

Thank you.

VerDate 11-MAY-2000 16:25 Sep 11, 2003 Jkt 000000 PO 00000 Frm 00019 Fmt 6601 Sfmt 6621 89227.000 SFINANC2 PsN: SFINANC2



16

VerDate 11-MAY-2000 16:25 Sep 11, 2003 Jkt 000000 PO 00000 Frm 00020 Fmt 6601 Sfmt 6621 89227.000 SFINANC2 PsN: SFINANC2



17

VerDate 11-MAY-2000 16:25 Sep 11, 2003 Jkt 000000 PO 00000 Frm 00021 Fmt 6601 Sfmt 6621 89227.000 SFINANC2 PsN: SFINANC2



18

VerDate 11-MAY-2000 16:25 Sep 11, 2003 Jkt 000000 PO 00000 Frm 00022 Fmt 6601 Sfmt 6621 89227.000 SFINANC2 PsN: SFINANC2



19

VerDate 11-MAY-2000 16:25 Sep 11, 2003 Jkt 000000 PO 00000 Frm 00023 Fmt 6601 Sfmt 6621 89227.000 SFINANC2 PsN: SFINANC2



20

VerDate 11-MAY-2000 16:25 Sep 11, 2003 Jkt 000000 PO 00000 Frm 00024 Fmt 6601 Sfmt 6621 89227.000 SFINANC2 PsN: SFINANC2



21

VerDate 11-MAY-2000 16:25 Sep 11, 2003 Jkt 000000 PO 00000 Frm 00025 Fmt 6601 Sfmt 6621 89227.000 SFINANC2 PsN: SFINANC2



22

VerDate 11-MAY-2000 16:25 Sep 11, 2003 Jkt 000000 PO 00000 Frm 00026 Fmt 6601 Sfmt 6621 89227.000 SFINANC2 PsN: SFINANC2



23

VerDate 11-MAY-2000 16:25 Sep 11, 2003 Jkt 000000 PO 00000 Frm 00027 Fmt 6601 Sfmt 6621 89227.000 SFINANC2 PsN: SFINANC2



24

VerDate 11-MAY-2000 16:25 Sep 11, 2003 Jkt 000000 PO 00000 Frm 00028 Fmt 6601 Sfmt 6621 89227.000 SFINANC2 PsN: SFINANC2



25

VerDate 11-MAY-2000 16:25 Sep 11, 2003 Jkt 000000 PO 00000 Frm 00029 Fmt 6601 Sfmt 6621 89227.000 SFINANC2 PsN: SFINANC2



26

PREPARED STATEMENT OF MARK VAN DYKE HOLMES

Thank you, Mr. Chairman, Senator Baucus and members of the Committee.
Mr. Chairman, I am pleased and humbled that President Bush has nominated me

to be a judge on the United States Tax Court, as I was when asked to serve as Dep-
uty Assistant Attorney General in the Justice Department’s Tax Division. I am also
grateful for the time and attention spent by the committee of the Administration’s
highest tax officials who participated in the selection process. I am especially glad
that my wife, Marianne Bizek, is here with me today, as she has been throughout
my career.

Mr. Chairman, I have been a litigator or in public service for 20 years. I have
represented individuals, estates, corporations and other business entities in a vari-
ety of disputes; more recently, I have represented the Government in successfully
arguing against one of the largest corporate tax shelters ever devised; and have
helped AAG Eileen O’Connor in helping to manage the largest and finest tax law
firm in America—the Tax Division of the Department of Justice. I think my years
as a both a general and, more specifically, a tax litigator have provided me with
a good understanding of the way in which our tax and judicial system works at its
most important level—the level of confronting the individual litigant.

In my work both in the public and private sectors, I have also developed a very
healthy respect for the many good and professional people within our government
who seek to apply our tax laws in a fair and even-handed manner. But, I also have
realized how important it is for taxpayers—especially small taxpayers facing a sys-
tem of sometimes bewildering complexity—to have some way of challenging their
government’s determination of what they owe. Fairness to many taxpayers depends
critically on having the opportunity to challenge the government’s position in a
courtroom. I enthusiastically endorse the continuing efforts on the part of the Con-
gress and the Internal Revenue Service to ensure that taxpayer’s rights are ac-
knowledged and respected throughout our tax system.

If confirmed, I look forward to helping strengthen the fairness of this process as
a Tax Court judge. I can assure the Committee that I will work diligently to deter-
mine the facts of each case consistent with the evidence introduced at trial and to
apply evenhandedly the law as enacted by Congress to those facts. I can assure the
Committee that I will fulfill my duties as a judge with a recognition that both the
taxpayer and the government are entitled to be treated with fairness, courtesy and
respect. I look forward to continuing the fine tradition of service of those many Tax
Court judges who have come before me. I also wish to thank you, Mr. Chairman,
for scheduling a hearing so promptly on my nomination; and your Committee’s staff
for their help in preparing for it.

Thank you again for the opportunity to appear before you today.
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PREPARED STATEMENT OF DIANE L. KROUPA

Chairman Grassley, Ranking Member Baucus and members of the Committee.
My name is Diane Kroupa. I am deeply honored to appear before the Committee

today as you consider my nomination to be a United States Tax Court Judge. I am
humbled and grateful to President Bush for the opportunity to serve my country in
this capacity.

I want to acknowledge special members of my family who are able to be here
today. First, my husband, Bob Fackler, who has been my life’s partner and who is
second to none in providing me encouragement and support. Bob has been my best
friend, my coach and my compass—my true north—for nearly twenty-three years.
Next, our two daughters, Erin and Sara Fackler, who are our proudest accomplish-
ments. Both Erin and Sara have learned ‘‘on the job’’ how Bob and I must balance
not only our individual careers with each other but how we must balance this with
being parents and with being active members in the community. I am extremely
grateful to Erin and Sara for their support. Last but not least, my brother and sis-
ter-in-law, Greg and Renette Kroupa, from White Lake, South Dakota.

I also want to express special thanks to Senator Norm Coleman who I have
known since 1989 when he was a prosecutor in the Minnesota Attorney General’s
Office. Thanks as well to Senator Dayton for being here today to support my nomi-
nation.

I have a deep and great respect for public service. If confirmed, my dream will
be reality. Although I did not imagine the road my career would take while I was
growing up on a farm in central South Dakota, the values I learned on the farm—
working hard, helping one’s neighbors and treating others the way you would want
to be treated—have been the cornerstones of my twenty-two years of tax practice.
It is these skills that I will use, if confirmed, to render impartial, well-reasoned deci-
sions and to treat all people fairly.

I have truly been blessed. I have worked with individuals of deep conviction and
leadership in our tax system starting upon graduation from law school when I
worked in the Chief Counsel’s Office (Legislation and Regulations Division) and
interacted with this Committee’s then staff on tax legislation. Many of the people
with whom I have worked closely have been my mentors. We share not only a pas-
sion for tax law but common goals of keeping the tax provisions understandable and
ensuring that taxpayers pay their fair share, and no more.

I have been fortunate to address various tax issues in different capacities.
Through these experiences, I have gained a deep appreciation of each party’s posi-
tion and I have gained valuable insights. I gained insights first being a government
attorney representing the IRS in administrating tax legislation and regulations,
then interpreting the tax statutes, regulations and caselaw as a law clerk at the US
Tax Court. Second, I gained insight as a private practice attorney representing cor-
porate and individual clients who wanted first and foremost to understand the tax
law, not evade it. Third, as a state tax court judge in Minnesota, one of the few
states that has an independent tax court created to provide timely and equitable
disposition of tax contests, I appreciated well-preparedness and I learned the impor-
tance of each case to the parties involved. Based upon these experiences, I am con-
fident that, if confirmed, I will have the judicial temperament and necessary back-
ground to apply the tax laws to all taxpayers fairly.

Although the US Tax Court is a thousand miles from the farm in South Dakota,
I will not forget the values I learned on the farm. Traveling to the areas in which
the taxpayers are located will keep me grounded. If confirmed, I will be thrilled to
return to public service as a US Tax Court Judge, and, if confirmed, I will feel as
if I have come ‘‘home.’’

Thank you. I would be happy to answer any questions you or members of the
Committee might have.
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PREPARED STATEMENT OF ROBERT A. WHERRY, JR.

Good morning, Mr. Chairman, Senator Baucus, and members of the Committee.
I appear before you today as a nominee to be a judge on the United States Tax
Court. Thank you for your time and your scheduling of this nomination hearing so
promptly.

I am grateful and proud to have been nominated by President Bush to be a judge
on the United States Tax Court, a court in which I have appeared on several occa-
sions in my tenure as a practicing tax attorney. I am also appreciative of the time
and attention spent and confidence in me shown by the interview committee com-
prised of many of the Administration’s highest ax and Presidential counsel officials
who participated in the selection process.

Before taking your questions, a few words seem appropriate as to my qualifica-
tions and interest in this position. During thirty plus years in the tax enforcement
and compliance arena, I have represented individual taxpayers, estates, corpora-
tions, nonprofit and other business entities in a variety of federal, state and local
tax disputes including audits and administrative appeals before IRS Appeals Offi-
cers and Settlement Officers in examination and collection disputes, and in court
litigation. That litigation work includes the representation of clients before the
United States district courts, the United States Court of Federal Claims, the United
States Courts of Appeal, United States Supreme Court, and a variety of state courts.

My work as a tax practitioner and litigator has provided an understanding of the
way in which our tax system should work at its most important taxpayer level. As
a Colorado State tax auditor and as a taxpayer representative, I have developed per-
sonal respect for and friendship with the many good and professional people within
our government who strive to apply our tax laws in a fair and even-handed manner.
Nevertheless, the sheer volume of tax returns, an antiquated computer system, com-
plex tax laws and our fast moving, innovative and convoluted business environment
inevitably create honest conflict between even reasonable people. Congress has es-
tablished the U.S. Tax Court to provide a forum to fairly resolve those disputes in
a prompt and just manner before having to pay the tax.

As a participant in and officer of the U.S. Tax Court, I have for years applauded
its operations and its efforts to provide and grant all parties before it a respectful
and fair forum for resolving tax disputes. It is my hope to be of service to our Coun-
try and its citizens by continuing the U.S. Tax Court’s judicial tradition of sincere
and careful attention to each case in an effort to reach a just resolution. The percep-
tion of fairness in a taxpayer’s mind often depends upon the right to challenge tax
administrators in a courtroom. I, therefore, support the efforts of Congress and the
Internal Revenue Service to ensure that taxpayer’s rights are acknowledged and re-
spected throughout our tax system. This includes the rights of those who follow the
tax laws voluntarily to reasonable assurances that their fellow citizens do not abuse
the tax system and that all citizens will pay their statutory share.

I am very grateful for the support of my wife, Leslie, and my son, Richard, who
are here with me today, and my daughter, Marsha, who could not be here today
because of her college classes, as we contemplate my work in the administration of
our tax laws if I am confirmed as a United States Tax Court judge. While I may
not always reach the correct result, I can and do promise the Committee that as
a judge, I will keep an open mind, listen carefully to all parties and diligently strive
to determine the facts of each case based on the evidence introduced in the case and
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to apply the tax law, as enacted by Congress, to those facts. Further, the Committee
should know that I believe a fair trial requires that both the taxpayer and the gov-
ernment be treated with respect and courtesy, and I intend to do just that!

Thank you, and I will be pleased to answer your questions.
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Æ
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