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(1)

SUPERFUND LAWS AND ANIMAL 
AGRICULTURE 

WEDNESDAY, NOVEMBER 16, 2005

HOUSE OF REPRESENTATIVES,
COMMITTEE ON ENERGY AND COMMERCE,

SUBCOMMITTEE ON ENVIRONMENT
AND HAZARDOUS MATERIALS, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 2:13 p.m., at 2322 

Rayburn House Office Building, Hon. Paul Gillmor (chairman) pre-
siding. 

Members present: Representatives Gillmor, Hall, Deal, Wilson, 
Bass, Otter, Sullivan, Murphy, Barton (ex officio), Solis, Pallone, 
Stupak, Inslee, Baldwin, and Dingell (ex officio). 

Also present: Representative Osborne. 
Staff present: Tom Hassenboehler, majority counsel; Jerry Couri, 

policy coordinator; Peter Kielty, legislative clerk; Dick Frandsen, 
minority senior counsel; and Lorie Schmidt, minority counsel. 

Mr. GILLMOR. The Committee will come to order. And, first, I 
would like to apologize for starting the committee late, which I 
hate to do, but I am also on the Financial Services Committee and 
we are dealing with a regulatory relief bill, a mark-up, today, and 
they had an amendment in which I was involved. And so we had 
to dispose of that first and that is done, so we should be okay. I 
would like to request unanimous consent for Congressman Tom 
Osborne, who is not a member of the committee, to sit on the dais 
for this hearing to observe. Is there objection? Chair hearing none, 
it is awarded. 

In his first message to Congress on December 8, 1801, the noted 
farmer, philosopher, and American statesman, and was President 
Thomas Jefferson, called agriculture one of the four pillars of our 
prosperity. And today’s hearing goes to the heart of Jefferson’s 
comments. We are focusing on an issue that is increasingly draw-
ing farmers out of their barns and fields and into courtrooms based 
on a new theory of liability, of obligation, and recovery under 
Superfund, and the Superfund Amendments and Reauthorization 
Act of 1986. Specifically, the notion is whether the manure and 
flatulence of their livestock constitute Superfund-caliber pollutants 
or contaminants, and whether their production is legally defined 
release under the Law. And on top of that, if it is, should the U.S. 
Government be using Superfund Law to monitor this activity on 
farms. As I understand it, some of these questions are currently 
being litigated in our courts in Oklahoma and in Texas, and, in 
fact, there has been a slight up-check in the number of notices an-
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nouncing the intent to sue livestock manufacturers under this the-
ory of recovery. 

Now, I grew up in rural Ohio and I grew up around farms, and 
I certainly have the greatest respect for the hours and hard work 
that America’s farmers put in, In fact, many of my family has been 
involved in farming, and some of my cousins are still actively en-
gaged in farming. I think people sometimes forget that milk and 
beef do not just appear at the grocery store or the corner res-
taurant, and they sometimes forget that it has to come from a 
farmer somewhere. And U.S. producers are the envy of the world 
with the way that they ensure the safest, the least costly, and the 
most abundant food supply in the world. 

But I also know that production agriculture is no longer just a 
world of small family farms of times gone by. Consumer demands, 
market pressures, have forced major consolidations in agriculture, 
including the creation of many very large farms—in fact, in some 
areas, becoming more the norm than the exception. Which brings 
me to the focus and the point of this hearing: do livestock farms 
become Superfund sites by virtue of the biological processes of their 
animals, and are these processes already adequately regulated. 

Now, I think there are some people who may want to have this 
hearing veer off in certain areas—other areas, but I want to make 
it clear, even though we may be talking about chickens, this hear-
ing has absolutely, flatly nothing to do with avian flu or any other 
kinds of disease. This is an environmental and emissions hearing. 
But I do want people to consider another point: if you support 
using organic farming practices instead of the ones that are driven 
by chemicals—which, in fact, are currently exempt from Superfund 
liability, would you want the same Superfund reporting and liabil-
ity issues to attach themselves to manure in our organic farm fields 
in the same way that they are now causing problems for some live-
stock producers around the country? And while I am certainly will-
ing to see some help extended to farmers for manure, I don’t be-
lieve that the industry should automatically get a blanket pass 
from Superfund. The Law is so focused on contaminants and their 
levels of concentration, not on industries, and no agricultural pro-
ducers who has activities levels equal to or greater than a large in-
dustrial facility should be given an exemption simply by virtue of 
the identity of the work. 

Now, I also want to thank our witnesses on this panel and the 
next panel for being here today. Particularly, I want to thank, on 
the next panel, my constituent Leon Weaver from Williams County 
for being here and giving us his wisdom on this issue. Also, I want 
to mention that the subcommittee is acutely aware of interest by 
farm groups and environmental issues that are, in fact, under the 
jurisdiction of the House Energy and Commerce Committee, and 
we hope the farm groups will not be reluctant to engage our Com-
mittee in considering legislative action on this items, and with the 
reauthorization of the Farm Bill in the offing, we especially hope 
that we can have a collaborative rather than a confrontational posi-
tion fostered as we move forward. 

And now I yield 5 minutes to the gentlelady from California, 
Ranking Member Solis. 
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Ms. SOLIS. Mr. Chairman, if I could, I would like to recognize our 
ranking member on the Energy and Commerce Committee, and 
that is Congressman Dingell. 

Mr. DINGELL. Mr. Chairman, the gentlewoman is most gracious. 
I will wait my turn. Thank you. 

Ms. SOLIS. Thank you. Thank you, Mr. Chairman, and good 
afternoon to the witnesses and to those in attendance. I appreciate 
this hearing being held today on the Superfund Laws and Animal 
Agriculture. I want to also thank those witnesses that have come 
far to testify today. 

As a result of recent lawsuits, we are having this hearing to dis-
cuss environmental and public health impacts of proposals that 
would change our Superfund laws as they apply to the agricultural 
industry. Over the years, the livestock and agriculture industry has 
changed dramatically. Large livestock farms have steadily been re-
placing smaller family run farms. CAFOs are large super-sized fac-
tory farms that raise livestock, cattle, hogs or chickens in large 
numbers, in up to hundreds of thousands, often in crowded ware-
houses and like spaces. Because of patchwork regulation over these 
facilities, it is uncertain how many actually exist in my State of 
California. However, we do know that there are about 1.3 million 
cows. 

California is the No. 1 milk producer of the Nation, producing 1 
of every 5 gallons of milk consumed in the United States. Califor-
nia’s Center Valley is home to approximately 1,600 of the State’s 
2,400 dairies. Its 891,000 cows create as much waste as 21 million 
people, over 60 percent of California’s population. And as a result, 
California’s Central Valley is suffering severe surface and ground-
water pollution from dairies. Pollution in the Central Valley affects 
much of the rest of the State because its rivers provide drinking 
water for cities nearby and as far south as Los Angeles. More than 
10,000 square miles of aquifers in California are polluted with ni-
trates, and cow waste is a major source of pollution. 

While the production of animal waste is natural, manure and 
other components of animal waste can pose substantial risk to the 
health and safety of the American public and the environment. In-
dustrial farms, as we know, generate 500 million gallons of manure 
waste each year. This is three times the amount of waste the 
human population of the U.S. Nitrogen and phosphorous are the 
primary pollutants associated with animal waste. There are over 
150 pathogens in livestock manure, including E. coli and sal-
monella, which can result in infections of the skin, ears, eyes, nose, 
and throat. We know animal waste submits toxic odors, gasses 
such as sulfide and ammonia, and animal waste contaminates sur-
face water and groundwater. 29 States have linked ground water 
contamination to CAFOs. 

Pollutants in animal waste also affect human beings. A variety 
of health problems faced by neighbors of huge industrial farms 
have been linked to the vast amounts of concentrated animal 
waste. People living near factory farms say their sickness rolls in 
the wind. Odor and gasses from factory farms are making people 
sick and destroying property values. It brings headaches that do 
not go away, and trips to the emergency room for children whose 
lungs suddenly close up. Large poultry industry farms have been 
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linked with the spread of the bird flu. The bird flu in Indonesia 
originated in large commercial poultry farms. This is something we 
need to monitor in factory farms in this country. 

And in North Carolina, recent studies have found that hog farms 
in recent years that are concentrated in the eastern North Caro-
lina, a relatively poor region of the State with a large rural African 
American population. This has led to a growing concern that the 
environmental health impacts of factory farms are disproportion-
ately borne by poor, low-income, and minority communities. 

For these reasons, I am very concerned about the efforts to ex-
empt CAFOs from the Superfund and the Emergency Planning and 
the Community Right-to-Know Act. Under Superfund and the Com-
munity Right-to-Know Act, livestock operations are required to no-
tify Federal, state, and local agencies of releases of 100 pounds per 
day of ammonia and hydrogen-sulfide. Ammonia and hydrogen-sul-
fide are two toxic substances routinely released by large livestock 
operations. This reporting requirement provides local, state, and 
Federal agencies with critical information about potentially dan-
gerous releases that affect our communities. 

States who respond to the release of hazardous substances have 
a mechanism under Superfund to recover their response costs. At-
tempts to exempt livestock operators from CERCLA and EPCRA 
will undermine current legal authority to protect our communities. 
I urge my colleagues not to weaken and waive, or roll back, Federal 
public health and environmental protections. And I look forward to 
hearing from our witnesses today. Yield back the balance. 

Mr. GILLMOR. Gentlelady yields back. The gentleman from Texas, 
Mr. Hall. 

Mr. HALL. Mr. Chairman, I also thank you for holding the hear-
ing on this very important issue. It is an issue that absolutely 
threatens the United States agricultural industry. It is—agri-
culture, as all of us know, is an industry that is currently regulated 
by the Clean Water Act, the Clean Air Act, and State laws. It is 
important that we not place another unnecessary burden on this 
group by subjecting them to regulation and reporting requirements 
under a law that was never, never, ever intended to address their 
industry. 

Today, along with Representative Roy Blunt and numerous other 
colleagues from both sides of the aisle, we are introducing legisla-
tion that would clarify Congressional intent, and what that intent 
was when we passed Superfund laws. Chairman Dingell and sev-
eral others were here at that time. I certainly was here when those 
laws were passed, and we know that this legislation that we are 
introducing today will define manure and ensures that the agricul-
tural industry will not be subjected to regulation under Superfund 
laws, namely the Comprehensive Environmental Response Com-
pensation and Liability Act of 1980, and/or the Emergency Plan-
ning and Community Right-to-Know Act. It does not change cur-
rent law, and does not compromise the Clean Air Act and Clean 
Water Act which regulate agriculture. 

It is my hope that in holding a hearing on this issue, we will be 
able to develop an equitable compromise to protect agriculture. 
This hearing gives us an opportunity to hear from experts in the 
industry about the threats to the agricultural industry in this re-
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gard, and suggestions for clarification of the intent of the law. It 
will also give us an opportunity to have the proper entity from Con-
gress protect the people. 

Mr. Chairman, I thank you again for scheduling this hearing, 
and I thank our panelists for being here today, and I thank you 
very much, sir, Mr. Breen. 

Mr. GILLMOR. The gentleman from Michigan, the distinguished 
ranking member. 

Mr. DINGELL. Mr. Chairman, you are most kind. I commend you 
and I thank you for holding this hearing. Mr. Chairman, there 
have been efforts recently to circumvent the expertise and jurisdic-
tion of this Committee and of this distinguished subcommittee. And 
through inserting language in the Agriculture Appropriations Con-
ference Report, which raised the issue of exempting large con-
secrated animal feed operations, or CAFOs as they are called, from 
the Superfund statute and the Emergency Planning and Commu-
nity Right-to-Know Act (EPCRA), it is important that we get the 
accurate facts before the subcommittee before the Congress about 
these two statutes and the issues that they present to family farms 
as opposed to large industrialized CAFOs. 

I chaired the Conference Committee in 1986 that authorized the 
Superfund program and the Superfund amendments and Reauthor-
ization Act of 1986, and I do not recall any discussion or attempt 
or intent to exempt manure from the definition of hazardous sub-
stances or pollutants or contaminants. Nor does the Conference Re-
port discuss a manure exemption from the definition of hazardous 
substances. I would note that petroleum and natural gas are ex-
cluded in the definition of hazardous substances in those statutes. 
Congress knew how to create exclusions, and it is erroneous to say 
that the Congress intended to do so for manure. The statute does 
not include—rather, it does not exclude the normal application of 
fertilizer from the Superfund definition of release. 

There is also legislative history stating the term normal field ap-
plication means the act of putting fertilizer on crop or cropland and 
does not mean any dumping, spilling, or emitting, whether acci-
dental or intentional, in any other place, or significantly greater 
concentrations or amounts than are beneficial to crops. The deter-
mination of what is normal appears to be a fact-specific decision 
based on the circumstances of the application, and I think it is 
something into which we could well go at this particular time. 

Further, there is a defense to liability if the release is federally 
permitted release, such as permitted release under the Clean 
Water Act. Congress thus created a number of specific defenses to 
liability for agricultural operations in the Superfund statute. On a 
broader level, we can find only three cases where the response au-
thorities of Superfund have attempted to be used with respect to 
agricultural operations. In two cases, the matters involved city gov-
ernments—Waco, Texas, and Tulsa, Oklahoma—which brought ac-
tions to protect drinking water supplies from phosphorous pollu-
tions related to dairy and poultry operations. The third case is an 
action by the State of Oklahoma for recovery of costs and natural 
resource damages in the Illinois River Watershed alleging injury 
and destruction of fish, wildlife, bio to groundwater and drinking 
water supplies from improper poultry waste disposal practices. We 
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should also recognize that there is no citizen suit provision to en-
force the response authorities’ natural resource damages or injunc-
tive relief authorities of the statute. In addition, no civil penalties 
can be assessed since the core provisions of Superfund are reme-
dial, not regulatory, in statute. 

There is, however, one reporting requirement in Section 103 of 
Superfund, and a similar reporting requirement in EPCRA, for re-
leases of hazardous and extremely hazardous substances above re-
portable quantities established by EPA. Here, again, we can find 
only a handful of cases for failure to report releases of ammonia or 
hydrogen-sulfide above the reportable quantity of 100 pounds a 
day. I would note that some definition of this might be in order, 
and we might very well make inquiry into that matter in this par-
ticular hearing. I would note that the statute authorizes civil pen-
alties, but no civil penalties were assessed for the Superfund or 
EPCRA reporting violations in these cases. 

I am interested in whether the reportable quantity limits would 
have a burdensome effect on family farms. What is the size of herd 
or flock that would likely trigger the reporting requirements for 
ammonia and hydrogen-sulfide as I mentioned earlier? Is EPA, 
which has administrative authority to adjust them, considering 
guidance to family farms to lessen anxieties that may have been 
created, or is EPA already considering adjustments to the report-
able quantity limit? I look forward to hearing from them on this 
point. 

Finally, Mr. Chairman, although you did not want this hearing 
to explore this issue, this Committee, which has jurisdiction over 
public health, should examine the impact, if any, of large indus-
trial-sized poultry CAFOs and the proximity of poultry CAFOs to 
industrial-sized hog farms on the spread of infectious diseases, in-
cluding avian flu. 

Mr. Chairman, I thank you, and I look forward to the testimony 
of the witnesses. 

Mr. GILLMOR. Thank you. The gentlelady from New Mexico, Ms. 
Wilson. 

Ms. WILSON. Thank you, Mr. Chairman. I came early because I 
was looking forward to a few laughs from Ralph Hall’s opening 
statement, and I was amazed that he was so restrained, my col-
league from Texas. 

The livestock industry is a very important part of——
Mr. GILLMOR. Do you want him to start again? 
Ms. WILSON. The livestock industry is a very important part of 

New Mexico’s economy, and there are nearly 200 dairy farms in 
New Mexico. Most folks are surprised that New Mexico is such a 
dairy state. I think we just recently passed Texas as the No. 8 
dairy producer in the Nation. Those dairies employ about 3,000 
people in our State, and they have—and we have the largest aver-
age herd size in the Nation, between 1,600 and 1,700 average size 
of a herd. And the interesting thing is that not one of them is cor-
porate-owned. They are all owned by families, many of them sev-
eral generations. 

It is about a $1.6 billion industry in New Mexico, and there are 
about almost 200 concentrated animal feeding operations in my 
State as well. These cattle operations and dairy farms are already 
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regulated, both federally and by our State. And, in fact, in New 
Mexico, the State regulation seems to be pretty good. The dairy 
farmers and the cattlemen from my State are not asking to be ex-
empt from regulation. They are just asking Congress to clarify that 
a dairy farm is not a Superfund. There is a significant difference, 
and it wasn’t intended to apply to animal agriculture. 

I think we also have the potential where, unless we act, we are 
going to have judges and courts deciding—or trying to decide—
what it was that the Congress intended when we passed the Super-
fund law, and we should just be clear up front, rather than having 
our dairy farmers and cattle operators fighting in court over what 
we thought we meant a whole long time ago. So rather than spend-
ing—have our folks spend a whole lot of money with litigation 
costs, we should just clarify this, and continue to regulate these op-
erations under the Clean Water Act, the Clean Air Act, and State 
laws to protect the environment, not try to deal with the problem 
by redefining a set of statutes—the Superfund—that really wasn’t 
intended for this purpose. 

And I thank the Chairman for holding this hearing today, and 
I look forward to working with him. Thank you, Mr. Chairman. 

Mr. GILLMOR. Thank you. The gentleman from New Jersey, Sen-
ator Pallone. 

Mr. PALLONE. What did you just say? Senator Pallone—oh, 
please. 

Mr. GILLMOR. Mr. Pallone Mr. PALLONE. God, the abuse. That is 
all right. Thank you, Mr. Chairman. I am glad that you called this 
hearing so we can publicly discuss an issue that, so far, has been 
the subject of under-the-radar attempts to undermine critical envi-
ronmental protections. It is important that we examine how 
CERCLA and EPCRA may apply to large industrial agricultural 
operations. I come from a State where we know well the con-
sequences of toxic pollution. New Jersey has the dubious distinc-
tion of being home to more Superfund sites than any other State, 
and my constituents health continues to be threatened by serious 
contamination. 

It is my understanding that many of these mega-farms more 
closely resemble industrial operations than family farms, and can 
often create industrial levels of pollution. And that is why I don’t 
take lightly any efforts to change CERCLA or EPCRA, two laws 
that are critical for protecting our citizens’ health. EPCRA ensures 
that the public has access to information about large releases of 
toxic chemicals, and it is always disconcerting to hear of attempts 
to hide this sort of information from the public. CERCLA, for its 
part established a principle that polluters, not taxpayers, should 
pay to clean up our Nation’s most seriously contaminated sites. In 
instances where vast quantities of manure have contaminated wa-
terways and caused taxpayers to pay for expensive cleanups, I 
think there is a legitimate interest to consider pursuing reimburse-
ment from the polluters. 

It is also important to point out that CERCLA does not allow for 
incessant citizen lawsuits or impose undue regulatory burdens on 
farms. Citizens can only sue to recover cleanup costs, and only if 
the response action was done in accordance with the EPA’s na-
tional contingency plan. Injunctive relief is only available to the 
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President, and natural resource damage suits are only available to 
State or Federal trustees. 

I look forward to hearing from the witnesses further about this 
issue. But since we have brought up the topic of Superfund, I 
would like to take this opportunity to suggest to the Chairman that 
there is another pressing, and related topic, in which I think we 
should at least hold a hearing. Reports from the EPA Inspector 
General, and others, have found a serious shortfall in funding for 
mediation of existing orphaned Superfund sites across the country. 
Our subcommittee should examine the current funding situation 
for the program, where the funding shortfalls have slowed down or 
prevented cleanup of specific sites, and whether Congress needs to 
reinstate the Superfund taxes to ensure that polluters, not tax-
payers, pay for the cost of cleaning up our Nation’s worst toxic 
sites. 

And this issue hits close to home for me. A site in my district, 
Imperial Oil, is currently waiting more than $17 million from the 
EPA so that remediation work can begin. Given the EPA’s inability 
to adequately fund work at other sites in my district, I am skep-
tical that Imperial Oil, and many others like it in New Jersey, will 
be cleaned up in a timely fashion. 

Mr. Chairman, I look forward to working with you on this, and 
other issues before the subcommittee. Thank you. 

Mr. GILLMOR. Thank you. And the Chair recognizes the Chair-
man of the Full Committee, Mr. Barton. 

Chairman BARTON. Thank you, Chairman Gillmor, for holding 
this hearing on the application of Superfund laws to animal, agri-
culture, and farming operations. 

Today, your subcommittee begins the first Congressional look 
into whether these laws are the proper means for further environ-
mental regulation of the agricultural community, and if so, how 
they should apply. I know there is a very heartfelt conviction on 
this issue, and we are going to hear from witnesses with their con-
cerns on both sides of the issue. 

I understand that Superfund laws and the reporting have rare-
ly—their reporting have rarely, if ever, been enforced against our 
farmers and ranchers in this country. I know that I have not 
thought of the farms and ranches in my Congressional District and 
in Texas as Superfund sites. Smelly, maybe, but not Superfund 
sites. That today’s agriculture producer faces a different world than 
the one which existed when the Superfund first became a Federal 
law. I know that in order to remain competitive, agriculture has 
begun to consolidate, just like so many other United States indus-
tries. Despite these pressures, the work of American farmers and 
ranchers continues. They produce the food we eat and the clothes 
we wear. I am not going to endorse anything that erodes the U.S. 
farm and ranch community ability to provide the safest, most af-
fordable, and most abundant food supply and fiber supply in the 
world. I want rural America to be more than just a good place to 
live. I still want it to be a good place to raise a family and make 
a living. 

I also share a concern with many of my colleagues on this Com-
mittee about what happens when the courts begin to write public 
policy instead of the legislature, whether it be at the State level or 
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the Federal level. It is our job, as Congress, to write the law, not 
a court somewhere. Since this Superfund application issue seems 
to take so many farmers, or beginning to take so many farmers out 
of their fields and put them in courtrooms, I think we as a Con-
gress have an obligation to take the issue up. That is why we are 
here today. If we need to legislate and clarify exactly what a Super-
fund site is, then we need to get the facts first, and that is why 
we are here. 

If this Committee decides to move forward on legislation, I want 
to know what the facts are. Recognizing all the places that this 
Committee’s jurisdiction impacts America, and specifically farms 
and ranches, especially when a new farm bill is on the rise, and 
I hope that after today’s hearing, we can work on a bipartisan basis 
to decide if legislation is needed, and what that legislation is, and 
then move forward. 

With that, Mr. Chairman, I yield back the balance of my time. 
[The prepared statement of Hon. Joe Barton follows:]

PREPARED STATEMENT OF HON. JOE BARTON, CHAIRMAN, COMMITTEE ON ENERGY 
AND COMMERCE 

Thank you, Chairman Gillmor, for holding this hearing on the application of 
Superfund laws to animal agriculture and farming operations. Today, this sub-
committee begins the first congressional look into whether these laws are the proper 
means for further environmental regulation of the agricultural community, and how 
they should apply. I know there is very heartfelt conviction on this issue and we 
will hear from witnesses with their concerns on both sides. 

I understand that Superfund laws and the reporting have rarely been enforced 
against farmers. I know that I’ve not thought of the farms and ranches in my con-
gressional district as Superfund sites. Smelly maybe, but not Superfund sites. 

It is a fact, however, that where I see the cradle of civilization and the producers 
of America’s food and fiber, some just see toxic waste and a reason to sue. 

Today’s agricultural producer faces a different world than the one which existed 
when Superfund first became law. I know that in order to remain competitive, agri-
culture has begun to consolidate, just like so many other U.S. industries. Despite 
the pressures, the work of American farmers and ranchers continues to produce the 
food we eat and the clothes we wear. I will not endorse anything that erodes U.S. 
producers’ ability to provide the safest, least costly, and most abundant food supply 
in the world. 

I want rural America to be more than just a good place to live. I want it to be 
a good place to make a living. 

I also share a concern with many of my colleagues on this Committee about what 
happens when the Courts begin to write public policy. That’s our job. 

Since this Superfund application issue seems to take so many farmers out of their 
fields and put them into courtrooms, we have an obligation to take it up. That’s why 
we are here today. 

Now, regardless of my own sentiments, I am committed to a fair and open process 
as our Committee moves forward. Recognizing all the places our jurisdiction impacts 
farms and rural America, especially with a new farm bill on the horizon, I hope that 
we can work effectively with the farmers and ranchers s to solve this puzzle. 

With that I yield back the balance of my time.

Mr. GILLMOR. I thank the Chairman, and we recognize the gen-
tleman from Michigan, Mr. Stupak. 

Mr. STUPAK. Thank you, Mr. Chairman, for holding today’s hear-
ing, and welcome to our witnesses. 

I look forward to today’s hearing and an open discussion regard-
ing animal feeding operations, or AFOs, as—and whether they 
should be exempt from certain environmental laws. There are ques-
tions that need to be answered, and while I don’t expect we will 
find all the answers today, I think this hearing is important so we 
can explore any potential environmental and public health risk 
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that AFOs, and in particular CAFOs—the industrial-sized livestock 
farms—may pose to the workers and the surrounding communities. 

Animal feeding operations produce over 500 million tons of ma-
nure annually, and introduce substantial amounts of waste into the 
environment. The waste is associated with several pollutants in-
cluding pathogens, antibiotics and arsenic, that pose serious public 
health and environmental risks. These contaminants can be harm-
ful when they find their way into our surface water and ground-
water, and also when significant amounts are emitted into the air 
that we breathe. 

I come from the great State of Michigan, and my Congressional 
District in northern Michigan is surrounded by the Great Lakes on 
three sides, so clean water is very important to the residents of my 
State as the Great Lakes are our source of drinking water, recre-
ation, fishing, and through tourism, an integral part of our State’s 
economy. 

We have a number of CAFOs located in Michigan. If you take a 
look at this map here of lower Michigan, you all see that CAFOs 
noted, and in looking at the corresponding stars which indicate the 
beaches that have very high level of E. coli pollution. E. coli is a 
pathogen contained in CAFOs’ generated waste. The map shows 
connection between CAFOs and the pollution on our beaches. 
Waste from CAFOs run into creeks, rivers, making its way to the 
shores of our lakes where we experience contamination and numer-
ous beach closings. 

Numerous studies have been performed regarding the effect of 
CAFO-generated waste on the public health, including the workers 
and the people who reside near these CAFOs. These studies have 
shown that many CAFO workers experience high rates of res-
piratory problems and other health ailments, and those residing 
near these locations have experienced similar adverse health ef-
fects. The American Public Health Association, Michigan State 
Medical Society, and the Canadian Medical Association have called 
for a moratorium on new CAFOs until sufficient additional sci-
entific data on public health risk has been collected. 

We should be holding industry accountable for the pollution they 
emit. The CERCLA and EPCRA reporting requirements seem like 
a common sense approach so that we know where, when, and how 
much hazardous substances are released that could be dangerous 
to the public. And until the scientific data from the Consent Decree 
that the EPA and 2,700 farming companies have entered into is 
finished, I think it is premature to exempt the agriculture industry 
from such laws. We don’t exempt the factories or manufacturing 
plants in Detroit. The residents of Detroit and the residents of 
rural Michigan deserve the same public safeguards. 

The Great Lakes area drinking water—the Great Lakes area 
drinking, water source for over 30 million Americans, their health 
and their future is not something to be taken lightly. I have con-
cerns about exemptions for certain industry from environmental 
laws that could have long-standing negative impacts on a natural 
resource that cannot be replaced. I look forward to hearing from 
our witnesses, and thank you for the time, Mr. Chairman. 

Mr. GILLMOR. The gentleman from New Hampshire, Mr. Bass. 
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Mr. BASS. Thank you, Mr. Chairman. And I will just paraphrase 
my opening statement and submit it to the record. I want to thank 
you, all the witnesses, for being here today. I think it is imperative 
that, regardless of whether we are talking about an industrial 
plant, agricultural operation, or a small family farm, we have to be 
sure that these farms are being operated in an environmentally 
friendly manner and complying with Clean Air, Clean Water, and 
under other environmental regulations. 

I guess the real issue here today is to here opinions on whether 
recent cases brought against large livestock operations are because 
the farms are not performing best practices or are they being 
brought to court under frivolous claims or inappropriate application 
of current environmental laws. I hope that the subcommittee can 
ensure that normal farm practices, as a definition, is not incor-
rectly manipulated and turned against farmers doing all they can 
do to comply with environmental laws. And many of them, I might 
note, work closely with the resource—Natural Resource Conversa-
tion Service and other agencies to find best practices. I was amazed 
to discover that my home State of New Hampshire, I have over 
40,000 livestock, over 6,000 poultry, and over 6 million tons of—ex-
cuse me, not tons, 6 million pounds of manure a day. And I thought 
agriculture had all moved out to the Midwest, but it hasn’t. It is 
not a small amount, and it is a critical issue in my neck of the 
woods, and most notably over in Vermont, we share a common 
river, the Connecticut River. 

So I think this is an interesting hearing, Mr. Chairman, and I 
will look forward to hearing from our witnesses. And I yield back. 

[The prepared statement of Hon. Charles Bass follows:]

PREPARED STATEMENT OF HON. CHARLES BASS, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OF NEW HAMPSHIRE 

Thank you Chairman Gilmore. 
I would like to first thank all of the witnesses for being here today. It is impera-

tive that regardless of the type of facility—an industrial plant or a farm—we must 
ensure that it is being operated in an environmentally-friendly manner and is com-
plying with the Clear Air Act, the Clean Water Act, and other environmental regu-
lations. 

Some may want to argue that this hearing today is the first attempt to exempt 
farmers from environmental laws and no longer hold them responsible for their 
emissions. I would have to disagree and I doubt anyone would want to see Congress 
give agricultural businesses an outright exemption from performing best practices 
to protect our air, water, and land. Many farmers are proud of their conservations 
efforts, especially since it does not serve the farmer well to contaminate his land 
to the point it will no longer be as productive. 

The real issue today is to hear opinions on whether the recent cases brought 
against large livestock operations are because the farms are not performing best 
practices or are they being brought to court under frivolous claims or inappropriate 
application of CERCLA and other environmental laws. It is important for this Sub-
committee to ensure that the description of ″normal farm practices″ is not incor-
rectly manipulated and turned against farmers doing all that is possible to comply 
with environmental laws—many of whom work closely with Natural Resources Con-
servation Service and other federal agencies to find the best practices to protect 
their farmland and our watersheds. 

Many of my fellow colleagues have large livestock operations in their district with 
farmers who are fearful that they will be put out of business due to expensive court 
cost. My State of New Hampshire does not have these types of large operations, but 
similar concerns do extend to the New England small family farm. New Hampshire 
has 152 licensed dairy herds that produce about 330 million pounds of milk per 
year. In my district, there are 5,900 poultry, 4,037 cattle, 36,761 dairy cows, and 
several hundred other types of livestock. I am sure many of my colleagues here 
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would assert these are definitely small operations and that my whole district could 
make up one of their facilities. However, the same issues from both the side of envi-
ronment concerns and agricultural businesses still play out in New Hampshire. In 
one of our witness’s testimony, he will state that up to 115 pounds of manure is 
produced per day by a dairy cow. So from my calculations, the cattle and dairy cows 
in my district are releasing over 6 millions pound per a day—not a small amount 
of waste and definitely a critical issue that needs to be addressed in how the waste 
is handled and its affect on watersheds and air quality. On the other hand, many 
of my farmers are nervous that the small farmer may eventually be unfairly 
brought to court or that egregious laws will be applied to them making it impossible 
for them to stay in operation- destroying a very integral part of my State. A par-
ticular concern is a potential clash between agriculture and residential development. 
All over my state we are seeing housing developments being built on old farmland—
sometimes right up to an existing farm. It is not unrealistic for the farmer to be 
worried that the residential community next to his farm may complain about 
groundwater and clean air issues even though the farmer is working diligently to 
comply with emission regulations. Some of these farms have been in existence since 
the 1600s and would be put out of business by costly court fees on top of the large 
expense of running their farm as an environmentally-friendly operation. 

Therefore, this hearing is important to the entire agriculture industry whether it 
is a large corporate farm with a thousand head of dairy cows at one facility or the 
small family farm with a few hundred head of dairy cows. We need to ensure that 
the farmers that are performing best practices are not burden with an inappropriate 
application of Superfund laws, but yet ensuring that there is a mechanism in place 
to go after agriculture operations that are not complying with regulations. It is also 
important as Congress we ensure that the mechanisms to help the farmer to comply 
with environmental regulations continue in the 2007 Farm Bill—such as Environ-
mental Quality Incentives Program. Without these types of technical assistance, 
small farmers in particular will be at a disadvantage in continuing to ensure they 
are in compliance with federal, state, and local environmental regulations. 

I’d like to thank the witnesses for being here and I look forward to their testi-
mony.

Mr. GILLMOR. Gentleman yields back. The gentlelady from Wis-
consin, Ms. Baldwin. 

Ms. BALDWIN. Thank you, Mr. Chairman. I am sure that it is no 
surprise when I say that agriculture has been the lifeblood of my 
home State of Wisconsin’s economy for well over a century. Today, 
Wisconsin’s farms and agricultural businesses generate more than 
$51.5 billion in annual economic activity, and provide jobs for more 
than 420,000 people. 

While agriculture has remained a vital component of Wisconsin’s 
economy, the very nature of farming has changed drastically in 
every State over the last few decades. Small family farms that had 
been the bedrock of rural communities have increasingly been re-
placed or consolidated into large corporate farms, often growing 
large enough to be classified as concentrated animal feeding orga-
nizations, or CAFOs. It is estimated that 54 percent of U.S. live-
stock are now concentrated on 5 percent of livestock farms, with a 
typical CAFO raising thousands of animals in confined areas. 

The growing—the growth of CAFOs is of concern to me. Accord-
ing to the Department of Agriculture, these mega-farms are al-
ready generating an estimated 575 billion pounds of animal ma-
nure every year. This amount of waste could pose serious threats 
to our environment and the public’s health. Manure can contain 
harmful byproducts, such as heavy metals, antibiotics, pathogen 
bacteria, a number of toxic gasses, and over 400 separate volatile 
compounds. In Wisconsin, 59 manure spills have been reported 
over the last year, 12 of which contaminated private wells, and 12 
more that killed fish in local streams. 
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In 2004, a Kewaunee County family fell seriously ill when a 
CAFO near their home irresponsibly spread liquid manure on fro-
zen and snow-covered ground, which led to a massive manure run-
off and eventual contamination of their drinking water supply. The 
most dramatic fish kill in Wisconsin occurred in early spring of 
2005 when liquid manure spread over frozen ground ran off into 
the west branch of the Sugar River and killed a significant number 
of brown trout. Dane County, through which the Sugar River runs, 
had spent more than $1 million over several years restoring this 
once-prized trout stream before this spill. 

I certainly have concerns about CAFOs impact on our environ-
ment and the public’s health, however I also realize that our do-
mestic food supply depends on a vibrant agricultural sector. I look 
forward to hearing from out witnesses today address the question 
of how we balance these interests. But, I must say that I have 
strong concerns about any effort to exempt CAFOs from the Super-
fund laws and the Emergency Planning and the Community Right-
to-Know Act. I believe this would be a mistake. And, Mr. Chair-
man, I yield back the balance of my time. 

Mr. GILLMOR. I thank the gentlelady. The gentleman from Idaho, 
Mr. Otter. 

Mr. OTTER. Thank you, Mr. Chairman. Mr. Chairman, I am 
going to submit my remarks for the record and yield back my time. 

Mr. GILLMOR. I thank the gentleman. Gentleman from Wash-
ington, Mr. Inslee. 

Mr. INSLEE. Thank you, Mr. Chairman. Just one brief comment: 
I hope we might have some discussion about digesters and use of 
this material for energy as part of our discussion. Thank you. 

Mr. GILLMOR. Gentleman from Oklahoma, Mr. Sullivan? 
Mr. SULLIVAN. Thank you, Mr. Chairman. I appreciate you call-

ing this hearing today to address the issue of Superfund laws and 
animal agricultural waste. This issue is of critical importance to 
my State of Oklahoma, and particularly northeastern Oklahoma. I 
would like to welcome two of our witnesses, Ms. Kelly Hunter 
Burch, Chief of the Environmental Protection Unit and Assistant 
Attorney General of Oklahoma, and Mr. Steve Kouplen, President 
of the Oklahoma Farm Bureau. I know that both of you have diver-
gent positions on this issue, and I appreciate you being here to 
offer your views on how to address interstate agricultural waste, 
and specifically your views on the historical and current application 
of CERCLA to poultry waste. 

As a Congressional Representative for the 1st Congressional Dis-
trict of Oklahoma, I represent the city of Tulsa, Oklahoma. In 
2003, the city of Tulsa reached a settlement with Tyson Foods, and 
other poultry defendants, regarding excessive poultry waste in the 
Eucha and Spavinaw Watershed. This watershed is the principle 
source of water for the residents of Tulsa. The settlement is slowly 
producing results. The amount of poultry waste being applied to 
the land and the watershed has been cut by two-thirds, and the 
odor and taste of the water has improved, but the process is still 
ongoing and it will take years to know if the settlement has been 
successful. Unfortunately, politics and political pressures have 
muddied the waters on all sides of that issue. We need to get back 
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on track toward dialog, and all parties need to come together to set 
principles for managing agricultural waste. 

While I have concerns about CERCLA litigation, few can state 
that the excess poultry waste is not having a negative effect on 
Oklahoma’s scenic waterways. The Oklahoma Attorney General 
has stated that the phosphorous from poultry waste from the Illi-
nois River Watershed is equivalent to the waste that would be gen-
erated by 10.7 million people, a pollution greater than the State of 
Arkansas, Kansas, and Oklahoma combined. This is a problem. It 
is true that Oklahoma’s scenic waterways are suffering from excess 
out-of-state poultry waste, and that this waste is negatively im-
pacting the quality of life of Oklahomans. 

The subcommittee has an opportunity today to ask several ques-
tions and look at the potential economic impact of these lawsuits. 
Currently, 508 Oklahoma poultry farms are located in the Illinois 
River Watershed, and they would be negatively impacted if animal 
manure is found by the courts to be a hazardous waste under 
CERCLA. If CERCLA is amended to exclude animal manure, we 
also need to look at what resource will the State and municipalities 
have to respond to environmental demands resulting from excess 
agricultural waste in the scenic waterways and the drinking water 
supply, and whether mechanisms under the Clean Water Act suffi-
ciently address these environmental concerns. 

I look forward to the hearing, hearing the testimony from our 
panel of witnesses, and I yield back the balance of my time. Thank 
you. 

[The prepared statement of Hon. John Sullivan follows:]

PREPARED STATEMENT OF HON. JOHN SULLIVAN, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OF OKLAHOMA 

Mr. Chairman, I appreciate you calling this hearing today to address the issue 
of Superfund laws and Animal Agriculture waste. This issue is of critical importance 
to my state of Oklahoma, particularly Northeastern Oklahoma. 

I would like to welcome two of our witnesses, Ms. Kelly Hunter Burch, Chief of 
the Environmental Protection Unit and Assistant Attorney General of Oklahoma, 
and Mr. Steven Kouplen President of the Oklahoma Farm Bureau. I know that both 
of you have divergent positions on this issue and I appreciate you being here to offer 
your views on how to address interstate agriculture waste and specifically your 
views on the historical and current application of CERCLA to poultry waste. 

As the Congressional Representative for the First District of Oklahoma, I rep-
resent the City of Tulsa Oklahoma. In 2003, the city of Tulsa reached a settlement 
with Tyson Foods and other poultry defendants regarding excess poultry waste in 
the Eucha and Spavinaw watershed. This watershed is the principal source of water 
for the residents of Tulsa. The settlement is slowly producing results. The amount 
of poultry waste being applied to land in the watershed has been cut by two-thirds, 
and the odor and taste of the water has improved. But the process is still ongoing 
and it will take years to know if the settlement has been successful. 

Unfortunately, politics and political pressures have muddled the waters on all 
sides of this issue. We need to get back on track towards dialogue and all parties 
need to come together to set principles for managing agriculture waste. 

While I have concerns about CERCLA litigation, few can state that excess poultry 
waste is not having a negative effect on Oklahoma’s scenic waterways. The Okla-
homa Attorney General has stated that the phosphorus from poultry waste from the 
Illinois River watershed is equivalent to the waste that would be generated by 10.7 
million people, a population greater than the states of Arkansas, Kansas and Okla-
homa combined. This is a problem. It is true that Oklahoma’s scenic waterways are 
suffering from excess out of state poultry waste, and that this waste is negatively 
impacting the quality of life of Oklahomans. 

The Subcommittee has an opportunity today to ask several questions and look at 
the potential economic impact of these lawsuits. Currently, 508 Oklahoma poultry 
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farms are located in the Illinois River watershed, and they would be negatively im-
pacted if animal manure is found by the courts to be a hazardous waste under 
CERCLA. If CERCLA is amended to exclude animal manure, we also need to look 
at what recourse will states and municipalities have to respond to environmental 
damage resulting from excess agricultural waste in scenic waterways and in drink-
ing water supplies, and whether mechanisms under the Clean Water Act sufficiently 
address these environmental concerns. 

I look forward to hearing the testimony from our panel of witnesses and I yield 
back the balance of the time.

Mr. GILLMOR. Gentleman yields back. The gentleman from Geor-
gia, Mr. Deal. 

Mr. DEAL. Thank you, Mr. Chairman. Everybody comes to this 
hearing today with a point-of-view, I am sure, and we are looking 
forward to the point-of-view of the witnesses, and I welcome all of 
you here. My point-of-view is that my State of Georgia, for the 21st 
consecutive year at the end of 2004, was the No. 1 producer of 
broilers in this country. My County and my city of Gainesville, 
Georgia, calls itself the poultry capital of the world. We have about 
1.3 billion broilers produced in my State every year. Now, most of 
those are being produced on small family farms. Although the in-
dustry itself is integrated, the poultry houses and the land on 
which they are located are generally owned by small individual 
farm units, and the impact of legislation or extension of legislation 
such as extending Superfund liability to them, could have a disas-
trous effect. 

I think all of us are concerned about the issue of pollution. I 
think the agriculture industry has been more than responsive in 
that area. Not only do we have the protections of the total max-
imum daily load that they are complying with, we also have, of 
course, the provisions of the Clean Water Act that they are com-
plying with along with State rules and regulations and laws that 
regulate them as well. So I believe that it is important that we get 
the facts and we get them correct. I am also pleased that—to be 
an original co-sponsor of the legislation that Mr. Hall referred to 
earlier, which hopefully will be a legislative clarification of the pre-
vious intents of Congress. 

But, I do look forward to this hearing, and I thank the witnesses, 
and I yield back my time. 

Mr. GILLMOR. Gentleman yields back. The gentleman from Penn-
sylvania, Mr. Murphy. 

Mr. MURPHY. Mr. Chairman, I will submit my comments to the 
record, but I do want to say on behalf of the many poultry farmers 
in Pennsylvania, and dairy farmers, I want to thank you for having 
this hearing. 

Mr. GILLMOR. Thank you very much. The bells you heard go off 
indicate that we have two votes, and we have 15 minutes from the 
first bell to vote. I want to ask you, Mr. Breen, if possible, I would 
like to get your testimony in, and you have been through this so 
many times, I am sure you can do it in 5 minutes. 

Mr. BREEN. Five minutes? 
Mr. GILLMOR. Thank you very much. 
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STATEMENT OF BARRY BREEN, DEPUTY ASSISTANT ADMINIS-
TRATOR, OFFICE OF SOLID WASTE AND EMERGENCY RE-
SPONSE, ENVIRONMENTAL PROTECTION AGENCY 
Mr. BREEN. You are welcome. Good afternoon. My name is Barry 

Breen, and I am the Deputy—thank you. I appreciate it. 
I am Deputy Assistant Administrator for EPA’s Office of Solid 

Waste and Emergency Response. Thank you for inviting me to ap-
pear today to discuss the application of CERCLA and the Emer-
gency Planning and Community Right-to-Know Act, EPCRA, on 
animal agricultural operations. I will summarize my testimony and 
ask that the entire written statement be submitted for the record. 

Mr. GILLMOR. Without objection. 
Mr. BREEN. What I have to report to you today is a status report 

on our work-in-progress. There are some things we know, and some 
things we don’t know. We are working to find out some of the 
things we don’t know. These are particularly true in the area of 
science and practical applications and implications, but we are 
mindful that this is an important issue, we need to move expedi-
tiously. 

As background, CERCLA requires that any person in charge of 
a facility notify the National Response Center, the NRC, as soon 
as he or she has knowledge of the release of a hazardous substance 
from that facility at quantities equal to or greater than the report-
able quantities, the RQs. Similarly, EPCRA requires that local 
emergency planning committees be notified, and that the State 
emergency response commissions likely to be affected of extremely 
hazardous substances also be notified. 

Neither CERCLA nor EPCRA limit the industry or commercial 
sectors that need to report. Any facility releasing more than an RQ 
must report. CERCLA and EPCRA release reporting requirements 
provide useful information for State and local planning committees 
and serve the public and the EPA in identifying facilities that re-
lease reportable quantities of hazardous substances. CERCLA and 
EPCRA authorize and enforcement for failure to report releases of 
hazardous substances that equal or exceed their RQs. However, 
with one exception that I know of where EPA and the Justice De-
partment intervened in an already on-going private party Clean 
Water Act case, EPA has never relied on these authorities as the 
primary reason to take action against an animal feeding operation 
facility owner or operator, and in no case has any response been 
taken that I know of on an animal feeding operation related to re-
leases of hazardous substances from manure. EPA has not targeted 
agricultural operations for CERCLA or EPCRA reporting actions, 
and as far as I know, we have no plans to do so. 

What EPA has done is develop voluntary enforcement agree-
ments with animal feeding operations. Under the AFO Air Compli-
ance Agreement, respondents pay a penalty to resolve potential 
civil liabilities and to fund an extensive national AFO air moni-
toring study. This study will specifically address some of the 
science that we need, the data, and the emission estimating meth-
odology needs that the National Academy of Sciences has reported 
that we need. 

Approximately 2,700 proposed agreements have been submitted 
to EPA, covering more than 6,000 pork, poultry, and dairy farms. 
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Last week, on November 9, EPA submitted the first set—approxi-
mately 20—of these agreements to the Environmental Appeals 
Board for approval. We are keenly aware that several recent court 
decisions have generated concern. However, EPA was not a party 
to that litigation, and we do not have positions on many of the 
issues in the litigation. We have received the National Chicken 
Council, National Turkey Federation, and U.S. Poultry and Egg As-
sociation petition for exemption from EPCRA and CERCLA. We are 
currently reviewing the petition and will soon make the petition 
available for public comment through a docket. A Federal register 
notice will announce the availability of the petition, along with a 
specific request for public comment. 

I would like to reiterate that the notification provisions of 
CERCLA and EPCRA allow the Federal Government and State 
governments to evaluate and appropriately respond to releases of 
hazardous substances. EPCRA specifically allows the public to par-
ticipate through community involvement and the Community 
Right-to-Know provisions. EPA appreciates that there remain a 
number of issues of interest to the agricultural community, and 
that there is also significant Congressional and public interest in 
the outcome as well. We are actively working to resolve these 
issues, consistent with the mission of the EPA. 

That concludes my remarks, Mr. Chairman, and, at your conven-
ience, I will be happy to respond to any questions. 

[The prepared statement of Barry Breen follows:]

PREPARED STATEMENT OF BARRY BREEN, DEPUTY ASSISTANT ADMINISTRATOR, OFFICE 
OF SOLID WASTE AND EMERGENCY RESPONSE, U.S. ENVIRONMENTAL PROTECTION 
AGENCY 

Mr. Chairman and members of the Subcommittee, I am Barry Breen, Deputy As-
sistant Administrator for the Office of Solid Waste and Emergency Response at 
EPA. Thank you for inviting me to appear today to discuss environmental issues 
involving animal agricultural operations. My testimony will address issues regard-
ing the application of the Comprehensive Environmental Response, Compensation, 
and Liability Act (CERCLA) and the Emergency Planning and Community Right-
To-Know Act (EPCRA) to animal agricultural operations; or sometimes called ani-
mal feeding operations (AFOs). 

BACKGROUND 

The Comprehensive Environmental Response, Compensation and Liability Act 
(CERCLA) section 103(a) requires that any person in charge of a facility notify the 
National Response Center (NRC), as soon as he has knowledge, of the release of a 
hazardous substance from that facility in quantities equal to or greater than those 
determined under section 102(b) of CERCLA. Those quantities are called the Re-
portable Quantities or RQs. Similarly, EPCRA section 304 requires that the local 
emergency planning committee (LEPC) for any area likely to be affected, and the 
State emergency response commission (SERC) of any State likely to be affected by 
the release of an extremely hazardous substance listed under EPCRA Section 302 
also be notified. Neither CERCLA nor EPCRA limit the industry or commercial sec-
tors that need to report; therefore any facility releasing more than an RQ must re-
port. With respect to AFOs, the CERCLA hazardous and EPCRA extremely haz-
ardous substance most likely to trigger an RQ are (1) ammonia at 100 pounds per 
24 hours, and (2) hydrogen sulfide also at 100 pounds per 24 hours. Ammonia is 
most often used at a farm as fertilizer and thus, is stored in tanks and can be re-
leased. However, at AFOs, another likely release source of these hazardous sub-
stances is the agricultural waste that is either stored or placed on the facility. 

The National Contingency Plan (NCP) at 40 CFR 300.125, sets forth the require-
ments for notification and communications with the National Response Center 
(NRC). The NRC is located at the United States Coast Guard Headquarters and is 
the continuously manned national communications center for handling activities 
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that may require an emergency response action. The NRC acts as the single point 
of contact for all pollution incident reporting. Notices of releases are made to the 
NRC by telephone and are immediately relayed to the appropriate predetermined 
federal on-scene coordinator (OSC). The telephone report is distributed to any inter-
ested National Response Team member agency or federal entity that has established 
a written agreement or understanding with the NRC. The NRC also evaluates in-
coming information and immediately advises the Federal Emergency Management 
Agency (FEMA) of a potential major disaster situation. 

As noted above, the purpose of the release reporting is to alert appropriate first 
responders and to keep state and local entities informed. However, not all chemical 
releases reported to the NRC are necessarily ‘‘emergencies.’’ In addition, there are 
times when an industrial facility will release a hazardous or extremely hazardous 
substance at quantities above the RQ but for a longer duration than what might 
be judged to be in an emergency situation. In such a case, CERCLA section 103(f)(2) 
provides for exemptions from notice and penalty provisions for continuous releases 
of hazardous substances. Releases may be reported less frequently than otherwise 
would be required, if they are ‘‘continuous’’ and ‘‘stable in quantity and rate,’’ and 
if notification has been given under section 103(a) ‘‘for a period sufficient to estab-
lish the continuity, quantity, and regularity’’ of the release. Hazardous substance re-
leases that are continuous and stable in quantity and rate may be reported under 
a reporting scheme set forth in 40 CFR 302.8—Continuous releases. The basic struc-
ture for continuous release reporting requires the owner or operator of the facility 
to make an initial telephone call to the NRC stating that he intends to submit a 
continuous release report. That initial call is followed by a written report, within 
30 days, to the appropriate EPA Regional office where the release is occurring. Each 
year on the anniversary of that report, the facility owner or operator must review 
the release report to determine if changes have occurred in any of the previously 
submitted information. For example, the rate of release, source, composition, contact 
information, or facility ownership may have changed since the previous report. If 
so, then the facility owner or operator must provide a follow-up notification report 
within 30 days of the anniversary that updates the information submitted in the 
original notification. The continuous release reports should also be submitted to the 
appropriate SERC and LEPC to satisfy the EPCRA section 304(c) notification re-
quirements. 

Section 109 of CERCLA and section 325 of SARA Title III authorizes EPA to as-
sess civil penalties for failure to report releases of hazardous substances that equal 
or exceed their RQs. Section 103(b) of CERCLA, as amended, authorizes EPA to 
seek criminal penalties for failure to report releases of hazardous substances and 
for submitting false or misleading information in a notification made pursuant to 
CERCLA section 103. Except for the case described below where the Government 
settled with the nation’s second largest pork producer, Premium Standard Farms, 
Inc. (PSF), and Continental Grain Company, Inc. when it intervened in a private 
party CWA case, EPA has never relied on these authorities as the primary reason 
to take action against an AFO facility owner or operator and in no case has any 
response been taken on an AFO related to releases of hazardous substances from 
manure. 

Several recent court decisions have generated concern among some in the animal 
agricultural operations industry about the CERCLA and EPCRA notification and re-
porting requirements. However, EPA was not a party to the litigation. Further, EPA 
does not have positions on many of the issues in the litigation. The heightened at-
tention has prompted the National Chicken Council, National Turkey Federation 
and U.S. Poultry & Egg Association to submit a petition for exemption from EPCRA 
and CERCLA reporting requirements for ammonia emissions from poultry oper-
ations. The Agency is currently reviewing this petition and will soon make this peti-
tion available for public comment through its docket. A Federal Register notice will 
announce the availability of the petition along with a specific request for public com-
ment. 

EPA PROGRAM IMPLEMENTATION 

Under CERCLA, the U.S. Environmental Protection Agency, must be notified 
when there was a release of a hazardous substance into the environment. CERCLA 
defines what those hazardous substances are by referring to several other environ-
mental statutes but it also gives the Agency the authority to designate additional 
hazardous substances which when released into the environment may present sub-
stantial danger to the public health or welfare or the environment. The Agency was 
also required by CERCLA section 102(a) to promulgate regulations establishing the 
quantity of any hazardous substance that if released shall be reported pursuant to 
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CERCLA section 103(a). Every year, the NRC receives thousands of reports of re-
leases of hazardous substances. 

Section 300.130 of the NCP sets forth the requirements to determine whether to 
initiate a response. In the past, federal response has been limited to the release of 
ammonia or hydrogen sulfide to air from animal agricultural operations from chemi-
cals stored on-site in tanks. EPA is examining whether changes should be made to 
reduce the burden on the industry. The CERCLA and EPCRA release reporting re-
quirements provide useful information for State and local planning committees and 
serve the public and the Agency in identifying facilities that release reportable 
quantities of hazardous substances. 

To date, there has only been a single matter in which EPA has issued a finding 
of violation (FOV) against a farm for violations of CERCLA 103 and EPCRA 304, 
although the FOV primarily focused on CWA section 301 and CAA section 110 viola-
tions. In that case, the Government settled with the nation’s second largest pork 
producer, Premium Standard Farms, Inc. (PSF), and Continental Grain Company, 
Inc. The settlement resolved alleged violations of the Clean Water Act (CWA), CAA, 
CERCLA and EPCRA that occurred at a number of the companies’ factory farms 
in northwest Missouri. It is important to note that the Government intervened in 
a private party CWA case and the government did not initiate the action. 

After an NAS study found that that scientifically sound and practical protocols 
for measuring air emissions from AFOs needed to be developed, EPA concluded that 
the better course was developing the AFO Agreement, followed by emissions esti-
mating methodology. EPA may use CERCLA authority to respond to certain cata-
strophic releases of hazardous substances or wastes such as from a lagoon failure 
near a public waterway. 

AFO AGREEMENT 

In late 2001, discussions began between EPA and representatives from the AFO 
industry on the concept of a voluntary enforcement agreement that would ensure 
compliance with federal laws pertaining to air emissions. In December of 2001, EPA 
and the U.S. Department of Agriculture also asked the National Academy of 
Sciences (NAS) to review and evaluate the scientific basis for estimating emissions 
of various air pollutants from AFOs. The NAS issued a final report in February, 
2003 concluding that scientifically sound and practical protocols for measuring air 
emissions from AFOs needed to be developed. The NAS also found that existing 
methodologies for estimating air emissions from AFOs are generally inadequate be-
cause of the limited data and site specific factors on which they are based. In re-
sponse to the 2003 NAS report, EPA began revising the conceptual enforcement 
agreement to specifically address the data and emission-estimating methodology 
needs, thus beginning to address the needs cited by the NAS, and determining AFO 
regulatory responsibility under the CAA, CERCLA, and EPCRA. Over the next two 
years, EPA sought input and comment on drafts of the enforcement agreement from 
many groups, including state officials, representatives from the agricultural indus-
try, environmental organizations, and local citizen groups. 

On January 31, 2005, EPA published a notice in the Federal Register offering ani-
mal agricultural operations an opportunity to sign a voluntary Consent Agreement 
and Final Order. The deadline to sign the proposed Agreement was August 12, 
2005. Approximately 2,700 proposed Agreements have been submitted to EPA, cov-
ering over 6,000 pork, poultry, and dairy farms. In its January 31, 2005 notice, EPA 
also requested public comment on the proposed Air Compliance Agreement, and re-
ceived over 600 unique comments. 

Under the AFO Air Compliance Agreements, Respondents pay a penalty to resolve 
potential civil liability and participate in funding an extensive, national AFO air 
monitoring study by contributing up to $2,500 per farm into an EPA-approved moni-
toring program. The civil penalties range from $200 to $1000 per farm covered, de-
pending on the size of the farm, with an absolute penalty cap of $100,000 per Re-
spondent regardless of how many farms are covered. 

The monitoring study will lead to the development of methodologies for estimating 
emissions from AFOs and will allow Respondents to determine and comply with 
their regulatory responsibilities under the CAA, CERCLA, and EPCRA. Once appli-
cable emission-estimating methodologies have been published by EPA, the liability 
release in the proposed Agreement is contingent on the Respondent certifying that 
it is in compliance with all relevant requirements of the CAA, CERCLA, and 
EPCRA. In return, Respondents receive a release and covenant not to sue for the 
specific violations identified by applying the relevant emissions-estimating meth-
odologies as long as the participating animal agricultural operations comply with all 
of their obligations under the Agreement. 
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The AFO Air Compliance Agreement is an important part of EPA’s strategy to 
address air emissions from AFOs. In addition to resolving the compliance status of 
AFOs under the relevant statutes, it will provide critical data that will allow EPA 
to quantify emissions coming from AFOs and, if necessary, to identify appropriate 
regulatory and nonregulatory responses for controlling those emissions. 

On November 9, 2005, EPA submitted the first set of AFO Air Compliance Agree-
ments to the Environmental Appeals Board for approval. We anticipate that the 
Board will consider the submitted Agreements within the next several months. As-
suming Board approval, EPA has made a determination that there is adequate par-
ticipation and representation to warrant proceeding with the national air moni-
toring study for egg-layer and swine AFOs. We are still processing and reviewing 
Agreements from the other animal sectors and have not made a decision yet of ade-
quate participation and representation for dairy and meat-bird AFOs, but expect to 
do so soon. 

CONCLUSION 

In conclusion, I would like to emphasize that the notification provisions under 
CERCLA and EPCRA allow for the Federal government to evaluate and appro-
priately respond to releases of hazardous substances. EPCRA specifically, allows the 
public to participate through its community involvement and community right-to-
know provisions. EPA appreciates that there remain a number of issues of interest 
by the agricultural community yet to be addressed by the Agency and that there 
is also significant Congressional and public interest in the outcome as well. Let me 
assure you that EPA is actively working to resolve these issues consistent with the 
mission of the U.S. Environmental Protection Agency to be protective of human 
health and the environment.

Mr. GILLMOR. Thank you very much for your testimony. At this 
point, I think we will go into recess so that the members may vote, 
and as soon as the votes are over, we will come back and we will 
begin with a round of questions of Mr. Breen, and then we will go 
to the second panel. And to those on the second panel who haven’t 
testified before, I want to guarantee you we will not subject you to 
another round of opening statements. We will go straight to testi-
mony and questions. 

Stand in recess. 
[Brief recess.] 
Mr. DEAL [presiding]. I will call the hearing back to order. Chair-

man Gillmor has a mark-up going in another Committee and re-
quested that I preside in his absence, so he will be back before the 
next panel, I hope. 

Mr. Breen, I will—excuse me. I will begin the questioning, and 
we will not have long questioning if we don’t have some more mem-
bers show up here. 

First of all, with regard to this issue, if we don’t consider that 
any of the so-called Superfund-type legislation applies, isn’t it true 
that you still have fairly substantial regulation that would apply 
to these large agricultural operations? 

Mr. BREEN. Mr. Chairman, I believe that is true, although Air 
and Water is a little beyond my regular ken so I couldn’t talk about 
that in detail. 

Mr. DEAL. Right. But you are, of course, familiar with the gen-
eral requirements of total maximum daily load requirements, et 
cetera, that if violations of the permits that are granted are vio-
lated, that certain recourses could be had, both civil and criminal 
consequences, I believe? 

Mr. BREEN. Yes. Violations of a permit can often lead to a civil 
enforcement. Criminal probably involves a certain mental state of 
mind that I am less able to detail. 
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Mr. DEAL. With regard to the agreements that you alluded to in 
your opening statement, would you repeat for me how many of 
those agreements have actually been entered into? 

Mr. BREEN. Yes. We have 2,700 companies that have submitted 
agreements, signed up for the agreements, representing somewhat 
over 6,000 separate farms. 

Mr. DEAL. And is the primary purpose of that to simply collect 
data and information? Is that the primary purpose of it? I know it 
does grant some immunity as a part of the agreement, but you are 
primarily trying to gather some data, is that correct? 

Mr. BREEN. That is right, Mr. Chairman. For a certain period of 
time, there is certain covenants not enforced during that period of 
time, but the benefit for the public is at least as much to get the 
scientific studies going that will take about 2 years to complete. 
But we hope to get data much faster than to have to wait the full 
2 years to get the data. 

Mr. DEAL. I recall conversations that I had with the poultry in-
dustry, which is the primary industry as I indicated in my opening 
statement in my Congressional District. I believe that there was 
some reluctance on the part of some within that industry, but I 
think that the National Chicken Council agreed that they would 
fund a study with the protocols that you had suggested, that they 
would self-fund a study to achieve that same kind of information. 
Am I correct? 

Mr. BREEN. I just can’t confirm or disagree with that. I just don’t 
know. 

Mr. DEAL. But if they were to do that and apply the same proto-
cols and reporting information, that would be helpful, I suppose, in 
this information-gathering stage? 

Mr. BREEN. Yes. The science from any source would be helpful. 
Mr. DEAL. All right. I believe that will be all for me. And, Ms. 

Solis, I will recognize you. 
Ms. SOLIS. Thank you, Mr. Chairman. Mr. Breen, it appears to 

me that there is significant confusion and misinformation on this 
topic regarding the responsibilities and authorities of the Super-
fund’s implementation, and I would like to ask you some questions. 
And because I don’t have a lot of time, if you could give me a sim-
ple yes or no. So the first question I have is is it correct that the 
natural resource damage actions under Section 107 of Superfund 
can only be brought by Federal, tribal, or State Natural Resource 
trustees? 

Mr. BREEN. I will do my best to give you a yes and no as best 
it can be honest and fair. Section 107F provides that liability for 
natural resource damages is to state, Federal, and tribal govern-
ments. I am not aware of any successful citizen suit that has ex-
panded that provision. 

Ms. SOLIS. Okay. Second question is is a citizen suit action avail-
able under Superfund for natural resource damages? 

Mr. BREEN. I am not aware of any successful action in that re-
gard. 

Ms. SOLIS. So you are not clear on that at this time, okay. Is it 
correct that the injunctive relief and imminent and substantial 
endangerment authority under Section 106 can only be exercised 
by the President and not citizen suits under Superfund? 
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Mr. BREEN. Section 106 Injunctive Relief is only available to the 
Federal Government. 

Ms. SOLIS. And can a city or an individual with a citizen suit 
force the President to list a site on the National Priorities List? 

Mr. BREEN. No, that is a discretionary function. 
Ms. SOLIS. Okay. And is it also correct that the Superfund defini-

tion of release excludes the normal application of fertilizer? 
Mr. BREEN. I will want to double-check, but I believe you are 

right. 
Ms. SOLIS. Yes. And manure qualifies as a fertilizer, is that cor-

rect? 
Mr. BREEN. I don’t know that we have a clear statement on that. 
Ms. SOLIS. And so will you get back to us to clarify that? 
Mr. BREEN. One of the things we are doing is to try to look for 

ways that we need to be clearer in this area of considerable confu-
sion, as you have said, and whether we can be clearer in that way 
in a way that is helpful—and there are several other ways we 
might be clearer—is something we are looking into. 

Ms. SOLIS. Okay. Then my next question is if manure—therefore 
manure would not be a release under the statute if it was normally 
applied? 

Mr. BREEN. Again, I expect that all those words have—freighted 
with meaning in particular factual circumstances, so I think we 
would need to see what each of those things mean on a certain set 
of facts each time. 

Ms. SOLIS. Okay. And have any companies in the farm commu-
nity asked EPA and the Administration to issue guidance to fur-
ther explain how the term ‘‘normal application of fertilizer’’ should 
be interpreted for the purpose of Superfund statute? 

Mr. BREEN. We have received requests for clarification. Whether 
that clarification request goes to that specific issue, I am just not 
personally familiar at the moment. 

Ms. SOLIS. Can you submit that information to our Committee? 
Mr. BREEN. Yes. 
Ms. SOLIS. Okay. And then also, Mr. Breen, is it correct that 

2,700 companies representing the various agricultural sectors who 
have signed the Air Compliance Consent Agreement have agreed to 
report releases of hazardous substances such as ammonia and hy-
drogen-sulfide over reportable quantities under Section 103 of 
Superfund and under the Emergency Planning and Community 
Right-to-Know Act once the proper methodology and procedures are 
determined and EPA promulgates the rules? 

Mr. BREEN. My understanding is that once the situation is clari-
fied by some of the facts we hope to gather through the scientific 
study, that then entities that entered into a—would have 120 days 
to start reporting, if applicable. 

Ms. SOLIS. And then, last, are there any regulatory consequences 
after someone files a report stating releases of ammonia over 100 
pounds a day? 

Mr. BREEN. No regulatory consequences in the CERCLA area. I 
couldn’t speak to whether there are in any other—any other State 
law, for example. 

Ms. SOLIS. Okay. I yield back the balance of my time. 
Mr. DEAL. I thank the gentlelady. Mr. Sullivan? 
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Mr. SULLIVAN. Thank you, Mr. Chairman. Thank you, Mr. Breen, 
for being here. And I have been in Congress about 4 years and the 
first meeting I had was with Christine Todd Whitman in my office 
right after I got sworn in, and we have a huge issue in my State 
about the poultry issue and other pollutants that get in the water 
affecting Tulsa, which is 82 percent of my Congressional District, 
and it has been very frustrating, I hate to say, with all due respect, 
dealing with the EPA. They are very effective at saying nothing 
and doing nothing, I think. 

Even some of the comments, I am sure, were written for you. It 
said here, ‘‘several recent court’’—this is a good example—‘‘several 
recent court decisions have generated concern among some of the 
animal agriculture operations industry about CERCLA and EPCRA 
notification and reporting requirements. However, EPA was not 
party to the litigation. Further, EPA does not have positions on 
many of the issues in the litigation.’’ And we have a hard time—
you know, with Arkansas and Oklahoma working and we always 
try to—EPA will come down, say, you know, they put on a show, 
and—but they don’t—nothing happens. They say, we want you 
guys to work it out, and it has been difficult. We have had some 
breakthroughs in some of the negotiations, but could you please de-
tail for me EPA’s actions to encourage settlement in mediation—
you know, we don’t need lawsuits. We can do it through that way—
of water quality issues between Oklahoma and Arkansas and the 
poultry industry? Is there a role that you have? 

Mr. BREEN. Thank you. 
Mr. SULLIVAN. Because I want to tell you one other thing, too. 

In my district, I have home builders who have a silt fence, might 
fall over from a kid riding their bike over it in a neighborhood they 
are building, and the Region 6 people will come up and fine them. 
If someone spills some paint out there, they get fined. I mean, stuff 
like that happens, but no one is addressing this, and I just wanted 
to know what you have to say. 

Mr. BREEN. First of all, let me apologize on behalf of the Agency 
for the frustration that you feel. Certainly that would never be our 
intent, and I apologize. 

One of the things we are trying to do in this area is look for com-
mon ground, and one area of common ground might be to work 
with States in the near-term to look for ways to make the reporting 
obligations less burdensome. I don’t want to overcompensate in ei-
ther direction, and I recognize—we all do—that States and local 
governments have an important role in this. And so one thing I 
hope that the Agency will do in the very term will be to reach out 
to states and local governments and find out how much need they 
have for this information, and what uses they put to it, and wheth-
er there are ways that we can use reports that are already sub-
mitted to State governments to do double job, that they can satisfy 
CERCLA and EPCRA obligations in addition to whatever State law 
obligations they serve. 

That kind of sort of search for ways that are win-win for every-
body is something I think is useful in a first step, but I don’t know 
how far it will take us, and we would be happy to report back to 
you and others once we have gotten a certain way down that road 
as to how much we can accomplish. 
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Mr. SULLIVAN. Well, if we have two parties, Oklahoma and Ar-
kansas, wanting to work together with the poultry industry, they 
are kind of—they want to come together. It is very difficult because 
there are divergent views and it is tough and there is a lot at 
stake, what—I mean, can you come in and be some kind of—I 
guess I envision that you can, since you are the EPA of the Federal 
Government, come in and kind of corral everybody, kind of get 
them together to work. Is that not what the EPA would do? Is that 
not a role of a Federal agency to do that——

Mr. BREEN. Thank you. 
Mr. SULLIVAN. [continuing] in the United States? 
Mr. BREEN. Thank you. I want to be careful that we would only 

do so in a situation where we would add more light than heat, and 
not rile things up more just by being there. I am not aware in that 
particular situation that parties have asked us to join in in that 
way and mutually agreed that that would be helpful. Often it is a 
neutral that people that would seek, not a Federal agency. 

Mr. SULLIVAN. If I as a Congressman asked, and other members 
of my delegation asked, would that be appropriate to have you 
come in and help these parties figure something out without a law-
suit? 

Mr. BREEN. Congressman, naturally, your asking would be very 
important, but how we would react, I would have to take back and 
think through what the people closest to that issue. 

Mr. SULLIVAN. You said in this statement that you submitted 
that you have—the EPA, where it says here in your testimony, you 
state that ‘‘the EPA does not have positions on many of the issues 
involved in the litigation between the animal agriculture industry, 
states and the municipalities.’’ What issues in the litigation, if any, 
does the EPA have a position on? It says many. 

Mr. BREEN. Right. 
Mr. SULLIVAN. There may be some. 
Mr. BREEN. Thank you. I actually haven’t read all the briefs and 

all the complaints, so I can’t tell you what issues are raised that 
we have already dealt with and briefed on behalf of the United 
States. I have not gone through and catalogued in that way. 

Mr. SULLIVAN. Would you think the EPA would state a position 
on something in it? 

Mr. BREEN. I am not sure——
Mr. SULLIVAN. Doesn’t any——
Mr. BREEN. [continuing] that we would naturally wander into 

other litigation and state positions unless it had been something 
that we already had a position on because of some litigation we 
had been part of. 

Mr. SULLIVAN. Also, one more question, does the EPA have any 
plans to clarify what livestock producers’ obligations are, if any, 
under CERCLA? 

Mr. BREEN. Yes, we do hope to make some progress in that area, 
starting with getting some burdens reduced as much as we can and 
then seeing if further clarification will be helpful beyond that. 

Mr. SULLIVAN. Okay. Thank you, Mr. Chairman. 
Mr. DEAL. Thank you. Mr. Stupak? 
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Mr. STUPAK. Thank you, and thank you, Mr. Breen. Are the re-
porting requirements and response requirements under CERCLA 
and EPCRA overly burdensome for the large CAFOs? 

Mr. BREEN. I suppose you would have to ask them that. 
Mr. STUPAK. Well, I am looking on page 3 of your testimony, you 

talked about Tyson’s Foods, the world’s largest meat producer, en-
joyed $26.4 billion in sales, and realized $1.9 billion in gross profits 
in 2004. Smithfield Foods, the Nation’s largest hog producer, gen-
erated $9.3 billion in sales, and $227 million net income. And it 
goes on, it says, ‘‘revenue and profits continue to grow each year.’’ 
So I guess I am taking it from your testimony it is not overly bur-
densome then. 

Mr. BREEN. Actually, you may be reading somebody else’s testi-
mony. 

Mr. DEAL. It is testimony from the second panel, one of the wit-
nesses——

Mr. STUPAK. Somebody gave me the wrong testimony, so I can’t 
attribute it to you. Sorry. 

Mr. BREEN. I wish I were that smart. 
Mr. STUPAK. I was giving you all the credit. Let me ask you this 

one then, in January 2003, the GAO Report on Livestock/Agri-
culture used 11,500 as the estimated number of confined animal 
feeding operations in this country. How many are required to have 
a Clean Water National Pollutant Discharge Elimination System 
permit and how many have actually been permitted, do you know? 

Mr. BREEN. Let me get you that answer for the record, sir. I don’t 
know off the top of my head. 

Mr. STUPAK. Okay. Let me ask you this one then. If a discharge 
from an agriculture operation into surface water has a Clean Water 
Act permit, would it be exempt from CERCLA Section 103 and 
EPCRA Section 104 Notification Requirements? 

Mr. BREEN. This is the federally permitted release——
Mr. STUPAK. Right. 
Mr. BREEN. [continuing] exemption? Although I am familiar with 

the exemption, I have not tracked back whether it tracks to both 
the reporting or the response. Either or both, I don’t know. 

Mr. STUPAK. Okay. I am looking at your document here. This is 
the EPA Questions/Answers to Release Notification Requirements 
and Reportable Quantity Adjustments. 

Mr. BREEN. Okay. 
Mr. STUPAK. Okay. And I am looking on page 28, number 56. 

What is the scope of the federally permitted release exemption and 
such as Section 101-10 defines federally permitted release in terms 
of releases per minute, honoring a number of other environmental 
statutes, releases they are federally permitted or exempt, not only 
from CERCLA 103 and EPCRA Section 103 Notification Require-
ments, but from CERCLA liability as well. 

Mr. BREEN. Thank you. 
Mr. STUPAK. That answers that question then, right? 
Mr. BREEN. If it is in our fact sheet, I am sure it is right. 
Mr. STUPAK. Okay. Let me ask this question: some of the highest 

fugitive air emissions for ammonia reported in 2003 EPA Toxic Re-
lease Inventory were from poultry operations in Ohio. How many 
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reports for ammonia in EPCRA has the EPA received in the last 
2 years from family farms and how many from COFAs? 

Mr. BREEN. Okay. I can help a little on that, although I don’t 
know if I can nail it down quite the way you framed it. We get—
we being the National Response Center, the NRC, which is actually 
staffed by the Coast Guard—gets approximately 32,000 to 34,000 
incidents reported per year of all types, and that is over the last 
5 years. I haven’t seen 2005 data. That is 2000 through 2004. Of 
that 32,000 to 34,000, about 11,800 to 13,000 per year are from 
fixed sources. So lots are from railroads, you know, pipelines, 
things that wouldn’t really be a part of the universe we are think-
ing of here. Of that 11,800 to 13,000, a little over 1,000 per year—
1,041—are from ammonia, and an average of 556 are from hydro-
gen-sulfide. And there is a split in there between episodic and con-
tinuous releases that I can get—go down, drill down further on 
that if you would like. 

We asked one of our best folks to go back for 1904 and look at 
which of those were confirmed from animal feeding operations. For 
2004 on the ammonia side, of the 1,041 ammonia reports received 
from fixed sources, we were able to confirm that 45 were from ani-
mal feeding operations, six episodic, and six continuous. On the hy-
drogen-sulfide side, of the average of 556 per year, in 2004, 25 were 
confirmed from animal feeding operations, none episodic, and 25, 
all 25, were from continuous releases. But, I ought to caution you 
two things in using these numbers. 

First, we don’t know what is unreported, we only know what is 
reported. And, second, it is not always clear from a preliminary re-
view of the report whether we are able to confirm that the source 
is an animal feeding operation or not. Sometimes it is something 
like—or call in, I smell something in the air, and by looking at 
that, it is not clear where it came from. But I was able to tell you 
where we were able to confirm it, based on a preliminary review. 

Mr. STUPAK. Well, in these reports in the animal feeding lots 
there, has there been any regulatory consequences after they re-
port? I mean, you have these reports coming in. Are there any reg-
ulatory consequences then? 

Mr. BREEN. Well, one thing I would like to help find out for you 
is what State governments needs for is in this information area. I 
don’t have that information available at the moment. 

Mr. STUPAK. Okay. So I’m looking here at your 2003 report, on-
site, offsite. When I take a look at it on the fugitive air emissions 
number 8, number 10, number 20, and then they are ranked by the 
amount of emissions. The top three of 20 are from Ohio, and it 
looks like poultry producers in that State. Does that sound correct? 

Mr. BREEN. You are looking at the Toxic Release Inventory? 
Mr. STUPAK. Yes. 
Mr. BREEN. Actually, that is a separate provision. The Emer-

gency Planning and Community Right-to-Know Act splits——
Mr. STUPAK. Correct. 
Mr. BREEN. [continuing] fairly neatly into two halves, and what 

I have been talking about up until now was the Emergency Plan-
ning half rather than the Community Right-to-Know half. I don’t 
have an ability to second-guess the numbers on the Toxic Release 
Inventory. 
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Mr. STUPAK. Thank you. 
Mr. DEAL. We have two members who are close by. As Mr. Din-

gell is outside, we will recognize him next for questions. 
Mr. DINGELL. Mr. Chairman——
Mr. DEAL. You are recognized, Mr. Dingell. 
Mr. DINGELL. [continuing] thank you for your patience. Mr. 

Breen, I, first of all, will be submitting a letter to you asking a 
number of questions on this legislation that have not been included 
in your testimony or, I think, in the testimony of other witnesses. 
Mr. Chairman, I ask unanimous consent that that letter and the 
response that Mr. Breen sends on behalf of EPA be inserted in the 
record. 

Mr. DEAL. Without objection. 
Mr. DINGELL. Mr. Breen, referring to premium standard farms, 

they had 900,000 hogs under confinement, and they make applica-
tion of 750 million gallons of animal waste to the surrounding acre-
age annually. Is it—does this have a potential for risk to the 
human health? 

Mr. BREEN. First, Mr. Dingell——
Mr. DINGELL. Just yes or no. 
Mr. BREEN. I am not sure I can fairly answer——
Mr. DINGELL. It does or it doesn’t? 
Mr. BREEN. [continuing] it with yes or no, sir. 
Mr. DINGELL. You are going to tell me that it is perfectly safe? 
Mr. BREEN. No. 
Mr. DINGELL. Are you going to tell me it is not safe? 
Mr. BREEN. What I wanted to do was make sure we had our 

numbers down right. 
Mr. DINGELL. All right. 900,000 hogs I got, 750 million gallons 

of annual waste. 
Mr. BREEN. The figures I have are 2 million hogs a year——
Mr. DINGELL. Two million hogs. 
Mr. BREEN. [continuing] at a dozen facilities. 
Mr. DINGELL. I apologize to you. And how much waste? 
Mr. BREEN. I don’t have that figure. 
Mr. DINGELL. Now——
Mr. BREEN. But not 2 million at one facility, sir. Two million at 

about a dozen facilities. 
Mr. DINGELL. Okay. Now, I have been out in Colorado where 

they have Montfort, you have heard of it? 
Mr. BREEN. Sorry? 
Mr. DINGELL. Montfort, M-o-n-t-f-o-r-t. You can smell it for 30 

miles up and down the front range. It is a huge cattle feed lot oper-
ation. Now, this—I found this in the EPA Fact Sheet in the Pre-
mium Farm Standard case. It says as follows, ‘‘Significant human 
health and environmental risks are generally associated with large-
scale concentrated animal feeding operations (CAFOs). Improper 
handling of manure from feedlots, lagoons, and improper land ap-
plication can result in excessive nutrients (nitrogen and phos-
phorous); pathogens (fecal coliform); and other pollutants in the 
water. This pollution can kill fish, cause excessive algae growth, 
contaminate drinking water. In addition, pollution—emissions of 
air pollutants from very large CAFOs may result in significant 
health effects for nearby residents.’’ Do you agree with that? 
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Mr. BREEN. I did not bring that fact sheet with me. I did bring 
the Agency’s——

Mr. DINGELL. But do you agree with it? 
Mr. BREEN. —Toxic Substances and Disease Registry Fact Sheets 

with me. 
Mr. DINGELL. Do you agree with it? 
Mr. BREEN. I would have to have it in front of me, sir, and be 

able to carefully read it. 
Mr. DINGELL. Sir, I’m reading out of the EPA Fact Sheet. 
Mr. BREEN. I will let it stand for what——
Mr. DINGELL. Maybe——
Mr. BREEN. [continuing] it says. 
Mr. DINGELL. Maybe you have differences with EPA on matters 

involving health. Am I correct on that? All right. Now, 2 million 
hogs, how much—they would produce fecal matter or animal waste 
in amounts that would approximately equal that of a city of what 
size? 

Mr. BREEN. I would have to get you that number for the record. 
Mr. DINGELL. Would it be a hick town or would it be a major 

metropolitan area? 
Mr. BREEN. I will find out. 
Mr. DINGELL. All right. Now, I have got a bunch of small farm-

ers. I want to protect them. They have animal feeding operations 
that—and I want to try and figure out what amount of hogs, or size 
of herd or flock, would trigger the reporting requirements for am-
monia and hydrogen-sulfide of 100 pounds per day. 

Mr. BREEN. Actually, that is one of the things we don’t know, 
and we hope that the science will help develop from our Consent 
Agreement. 

Mr. DINGELL. Now, have you—has the Administration provided 
any guidance to small farmers that have animal feeding oper-
ations? 

Mr. BREEN. We haven’t provided sufficient guidance. I think we 
can do better. 

Mr. DINGELL. When will you get around to that? 
Mr. BREEN. We are going to start by finding out what State and 

local governments need, and looking for areas we can make the 
burden less in reporting and see how far that takes us and go from 
there. 

Mr. DINGELL. Well, maybe you can help me with this question. 
Do you believe any small farm operations, as opposed to industrial-
sized CAFOs, would actually trigger the reporting requirements for 
ammonia and hydrogen-sulfide? 

Mr. BREEN. I am going to just have to let each set of facts stand 
on its own. What is small? What is large? I just couldn’t answer. 

Mr. DINGELL. Is there anybody in the room that you could turn 
to who might help you with that? 

Mr. BREEN. I don’t think so. I think a lot would depend on facts 
that we don’t have. 

Mr. DINGELL. Well, Mr. Chairman, I am going to yield you back 
8 seconds. 

Mr. DEAL. I thank the gentleman for his generosity. Mr. Gillmor 
was expected back but is not here, so Mr. Breen, thank you so 
much for your testimony and appearance here today, and I will call 
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the second panel to the table, if they would come forward. Mr. Hall, 
did you want to question Mr. Breen? 

Mr. HALL. No. 
Mr. DEAL. Okay. Thank you. Thank you, ladies and gentlemen, 

for being here. I will introduce the panel, a very distinguished 
group, I might add. And thank you all for your time in being here. 
Ms. Kelly Hunter Burch, who is the Assistant Attorney General of 
the State of Oklahoma; Mr. Wiley Stem III, Assistant City Man-
ager of the city of Waco, Texas; Mr. Steven Kouplen, President of 
the Oklahoma Farm Bureau, and here on behalf, I believe, of the 
American Farm Bureau Federation; Mr. Robert T. Connery, who is 
a partner in Holland and Hart, and also is appearing here on be-
half of the National Cattlemen’s Beef Association; Mr. John 
Starkey, who is Vice President of Environmental Programs of U.S. 
Poultry and Egg Association; and Dr. Leon D. Weaver, Managing 
Member of Bridgeport Dairy, and is appearing on behalf of Conti-
nental Dairy Products, Incorporated, and Select Milk Producers, In-
corporated; Dr. Robert Lawrence, Associate Dean for Professional 
Practice and Programs at Johns Hopkins Bloomberg School of Pub-
lic Health; and Ms. Michele Merkel, Senior Counsel of the Environ-
mental Integrity Project. 

And, ladies and gentlemen, each of you will be recognized for 5 
minutes. Your statements that are prepared in advance are already 
a part of our records, so recognizing that 5 minutes is not a very 
long time to talk, I would ask if you would try to summarize that. 
Ms. Burch, we will start with you. 

STATEMENTS OF KELLY HUNTER BURCH, CHIEF OF ENVIRON-
MENTAL PROTECTION UNIT AND ASSISTANT ATTORNEY 
GENERAL, OFFICE OF THE OKLAHOMA ATTORNEY GEN-
ERAL; WILEY STERN III, ASSISTANT CITY MANAGER, CITY OF 
WACO; STEVEN KOUPLEN, PRESIDENT, OKLAHOMA FARM 
BUREAU; ROBERT T. CONNERY, PARTNER, HOLLAND AND 
HART, ON BEHALF OF NATIONAL CATTLEMEN’S BEEF ASSO-
CIATION; JOHN STARKEY, VICE PRESIDENT, ENVIRON-
MENTAL PROGRAMS, U.S. POULTRY AND EGG ASSOCIATION; 
LEON D. WEAVER, MANAGING MEMBER, BRIDGEWATER 
DAIRY, MANAGING PARTNER, BRIDGEWATER FARMING, ON 
BEHALF OF CONTINENTAL DAIRY PRODUCTS, INC., AND SE-
LECT MILK PRODUCERS, INC.; ROBERT S. LAWRENCE, ASSO-
CIATE DEAN FOR PROFESSIONAL PRACTICE AND PRO-
GRAMS, AND EDITH SCHOENRICH, PROFESSOR OF PREVEN-
TIVE MEDICINE, JOHNS HOPKINS BLOOMBERG SCHOOL OF 
PUBLIC HEALTH POLICY; AND MICHELE M. MERKEL, SENIOR 
COUNSEL, ENVIRONMENTAL INTEGRITY PROJECT 

Ms. BURCH. Thank you. Thank you for allowing me to be here 
with you today. The issue that I think—are of great importance to 
the State of Oklahoma, we are currently dealing with widespread 
pollution caused by the improper waste disposal practices of indus-
trial-scale poultry operations. The impacts of these practices are 
seen across roughly the eastern third of our State. 

One of the areas most impacted by the release of hazardous sub-
stances is the Illinois River and Lake Tenkiller Watershed. This 
watershed also happens to be one of the most highly valued and 
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protected watersheds in the State. The Illinois River Watershed 
has historically been noted for its great beauty, its clear high-qual-
ity water, and its ecological diversity. Early travelers to the area 
called it one of the prettiest rivers on the continent. The State has 
designated the Illinois River and its tributaries as State scenic riv-
ers, and Lake Tenkiller has been referred to as the Emerald Jewel 
in Oklahoma’s Crown of Lakes. As a result, tourism has been a 
major part of the region’s economy, and the watershed serves as a 
valuable source of drinking water for 22 public water supplies. 

This watershed is divided almost equally between Arkansas and 
Oklahoma. The Arkansas side is the center of Arkansas’ poultry in-
dustry, which ranks second in broiler production in the United 
States. As of 2002, confined poultry feeding operations in the Illi-
nois River Watershed were estimated to produce an amount of 
phosphorous equivalent to the waste of 10.7 million people. This 
waste, in addition to phosphorous, includes nitrogen, arsenic, zinc, 
copper, hormones, antibiotics, and a myriad of pathogens. Phos-
phorous, arsenic, zinc and copper are designated hazardous sub-
stances under CERCLA. 

This waste is typically improperly stored and disposed of on 
lands within the watersheds, far in excess of any legitimate crop 
need or the capacity of the soil to retain them. The constituents of 
the waste have been released into the surface water, the ground-
water, and the sediments of the Illinois River. The result has been 
widespread and well-recognized pollution of an entire watershed. 

The State first began negotiations to put an end to these prac-
tices with the poultry industry in November of 2001. In the years 
that followed, the State worked hard to avoid litigation, and em-
ployed every conceivable method for resolution, from informal nego-
tiations with the assistance of EPA Region 6 and the Arkansas At-
torney General, to formal mediation with a formal Federal—with 
a former Federal judge. All of these efforts failed to bring resolu-
tion. 

In June of this year, the State was forced to file litigation against 
responsible companies in Federal court. The litigation was filed 
under Section 107 of CERCLA as well as other State and Federal 
laws. The case was filed on behalf of the State of Oklahoma and 
the Oklahoma Secretary of Environment. The goal of the litigation 
is to stop the improper disposal and clean up the watershed. 

It is also important to note that the litigation is directed at the 
responsible companies, and it is not directed at any individual 
farmers upon who the companies often place the burden of waste 
disposal. As you can imagine, Oklahoma is strongly opposed to the 
proposal to exempt releases of hazardous substances by the poultry 
industry from CERCLA. CERCLA is a long-standing, important 
Federal law that provides a mechanism for states to protect their 
citizens and their environment from the dangers of hazardous sub-
stances. 

Make no mistake, such an exemption is asking—would be a sub-
stantial change in the Law. There is no animal agriculture indus-
try exemption in CERCLA, nor is such an exemption justified. It 
is important to understand that the pollution caused by industrial 
animal agriculture is well-documented, serious, and of a Nation-
wide scope. In fact, the EPA has reported that the agriculture sec-
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tor is the leading contributor of pollutants to the Nation’s lake and 
rivers. 

The animal—the industrial animal feeding operations are not the 
family farm. We are talking about a multi-billion dollar industry 
that produces an enormous volume of waste. In 2003, it was esti-
mated that animal feeding operations generated more than 500 
million tons of waste. Approximately three times more raw waste 
than is generated by humans. The overwhelming majority of these 
operations are not regulated under the Clean Water Act, and they 
are not adequately regulated in Arkansas. 

In addition, the hazardous substances found in poultry waste are 
not naturally occurring. There in the waste is the direct result of 
the industry’s addition of phosphorous, arsenic, copper and zinc to 
poultry feed. While CERCLA exempts the normal application of fer-
tilizer, it does not exempt widespread surface disposal, nor the re-
sulting releases of hazardous substances. 

In conclusion, the release of hazardous substances from the poul-
try industry’s waste disposal practices is a serious problem across 
the United States. CERCLA provides an important mechanism for 
the states to respond to the problem and hold the companies re-
sponsible rather than using taxpayer funds to clean up the indus-
try’s pollution. The poultry industry should be subject to the same 
laws that apply to other industries in the country. Hazardous sub-
stance disposal and the resulting pollution should not be condoned 
by the creation of an exemption for the industry in Federal law. 
Thank you again for the opportunity to present our views on this 
issue to you. 

[The prepared statement of Kelly Hunter Burch follows:]
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Mr. GILLMOR. Thank you, Ms. Burch. And before I go to Mr. 
Stem, I want to thank Congressman Deal for so expeditiously han-
dling the hearing while I had to be at another mark-up. Mr. Stem. 

STATEMENT OF WILEY STEM III 

Mr. STEM. Thank you, Mr. Chairman and members of the com-
mittee. I wanted to let you all know that I have worked for the city 
of Waco for 29 years and mostly in the Public Works area. I also 
wanted to tell you that since 1961, my family has owned and oper-
ated a cow/calf operation in Falls County, Texas, and for the past 
20 years, I have been a member of the Farm Bureau. 

Lake Waco represents the public drinking water supply of the 
city of Waco, and a significant source of drinking water for many 
surrounding communities, approximately 150,000 citizens. There is 
no viable alternative to this water source. Over the last 20 years, 
Lake Waco water has become impacted due to the flow of phos-
phorous from the North Bosque River into Lake Waco, which is di-
rectly attributable to the discharge of phosphorous from waste ap-
plication fields on dairy CAFOs. 

The EPA and the Texas Commission on Environment Quality 
have identified the North Bosque River as impaired. In July of 
2004, the TCEQ issued a report stating that 90 percent of the con-
trollable phosphorous in the North Bosque River comes from con-
centrated animal feeding operations, or CAFOs. The Texas Insti-
tute for Applied Environmental Research, located in the heart of 
dairy country in Stevenville, Texas, has been studying this issue 
for the past decade, and has concluded that 35 percent of the phos-
phorous in Lake Waco comes from dairy CAFO waste application 
fields. They also concluded that without substantial reducing, run-
off of phosphorous from the dairy fields, the overloading of phos-
phorous in Lake Waco cannot be resolved. Scientific studies have 
shown that excess phosphorous floating in Lake Waco causes algae 
blooms, and those blooms cause taste and odor problems with 
water in our lake. It is unquestioned that the dairy CAFOs have, 
and will continue to be, the major source of overloading Lake Waco, 
causing taste and odor problems with the water from the lake. 

I think it would be helpful to go over some statistics regarding 
the waste generated by dairy cows in the North Bosque Watershed. 
A dairy cow generates up to 150 pounds of waste a day. Consid-
ering that there are over 50,000 permitted head of dairy cow in the 
watershed, the amount of waste produced each day would exceed 
5,750,000 pounds, which is 2,875 tons of waste each day. A single 
dairy cow may produce as much as 40 pounds of phosphorous per 
year, or more, which means permitted cows in our watershed would 
produce as much as 2 million pounds of phosphorous each year. 

Over the last 10 years, the city has worked with every stake-
holder group to find a resolution to the issue. Our community is 
very sensitive to the agriculture industry, as it is such an impor-
tant part of our economy. Being unable to get rules and standards 
for the dairy CAFOs that would give us some reasonable assurance 
that Lake Waco would be protected, and being unable to get the 
dairy industry to accept any responsibility or make any meaningful 
operational changes, we noticed 15 dairies in the watershed of our 
intent to sue under the Clean Water Act and CERCLA. 
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We gave them a 60-day notice and invited them to discuss reso-
lution with us. One of the 15 dairies contacted us. We did not sue 
that dairy and are still in discussions with that dairy. The other 
dairies didn’t contact us, so we filed suit against those 14 dairies. 
Over the course of the next year, we settled with eight of the 
dairies in a manner that allowed them to continue profitable oper-
ation while agreeing to changes that will protect our lake. 

As part of that lawsuit, the City included claims under CERCLA. 
Now there is an effort to amend CERCLA to exclude animal ma-
nure. I believe that such an amendment is unnecessary. However, 
the city of Waco would support language that would clarify protec-
tion for the family farm. We would not support language that 
would provide protection for CAFOs. 

To summarize, all credible scientists who have studied this prob-
lem have concluded that the dairy CAFOs are the latest single con-
trollable source of phosphorous and pollution in the Lake Waco Wa-
tershed. In light of that fact, why should a law be passed that gives 
the dairy CAFOs an automatic pass and prevents them from hav-
ing any accountability for their failure to properly handle their 
waste. Why should the taxpaying citizens of Waco have to bear all 
the costs of the waste being put into the lake when the dairies 
could buy grain, do some relatively simple modifications in their 
waste disposal practices, substantially minimize further pollution 
of our lake. 

In the face of the dairy CAFOs refusal to change their practices 
to prevent damage or to be held accountable in any way for the 
damage they have already caused, CERCLA is an appropriate rem-
edy and a necessary statute. Thank you. 

[The prepared statement of Wiley Stem III follows:]

PREPARED STATEMENT OF WILEY STEM III, ASSISTANT CITY MANAGER, CITY OF 
WACO, TEXAS 

I. INTRODUCTION 

My name is Wiley Stem. I have been an employee of the City of Waco for the past 
29 years. Over that time I have worked as a management analyst, assistant director 
of public works, water/wastewater supervisor, and director of water distribution and 
wastewater divisions. In 1999 I assumed a position as Assistant City Manager, 
which is the position I currently hold. As Assistant City Manager my responsibil-
ities and duties include overseeing several different departments within our local 
government, including water utilities, environmental services, general services, pub-
lic works, human resources and parks and recreation. 

I received a Bachelor of Business Administration degree from Baylor University 
in 1976. I am a member of the International City Management Association (ICMA), 
the Texas City Management Association (TCMA), American Water Works Associa-
tion (AWWA), and Water Environment Federation, and for the past twenty years 
I have been a member of the Texas Farm Bureau. I currently serve on the Brazos 
G Regional Water Planning Group and am chair of the Waco Metropolitan Area Re-
gional Sewerage System. I have also served on the United Way board. On a personal 
note, my family has had a farm in Falls County since 1961, and we continue to have 
a cow/calf operation there. 

I want to thank the Subcommittee on Environment and Hazardous Materials for 
allowing me to testify regarding proposed amendments to CERCLA that would ex-
clude animal manure and anything in it from the list of hazardous substances cov-
ered by the statute. 

II. HISTORY AND CHARACTERISTICS OF LAKE WACO 

Lake Waco is located in the southeastern portion of the Bosque River Watershed, 
Brazos River Basin, entirely within McLennan County, Texas, and on the north-
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1 Two maps of the North Bosque River Watershed and Lake Waco are attached as ‘‘Exhibit 
A’’

western edge of the Waco city limits. In or about 1928, construction of a dam to 
impound Lake Waco began and was completed around 1930. 

Lake Waco is fed by the North Bosque, the Middle Bosque, and the South Bosque 
rivers, and by Hog Creek. The contributing watershed to Lake Waco is approxi-
mately 1,652 square miles with about 1,260 square miles in the North Bosque River 
watershed. The North Bosque River and its tributaries flow downstream and termi-
nate in Lake Waco, which means that pollutants dissolved and entrained in the wa-
ters of the North Bosque are carried into, and ultimately deposited in, Lake Waco.1 

In or about 1958, the City of Waco, with the assistance and support of the U.S. 
Army Corp of Engineers, began construction of a second larger dam on Lake Waco 
to provide additional flood control and drinking water. That project was completed 
in or about 1965. 

III. USES OF AND IMPORTANCE OF LAKE WACO 

Lake Waco represents the public drinking water supply for the City of Waco and 
a significant source of drinking water for many surrounding communities approxi-
mately 150,000 citizens. 

Additionally, Lake Waco is used for a wide variety of recreational activities, in-
cluding fishing, boating, swimming, and water skiing. Lake Waco shores also pro-
vide recreational activities and amenities in the form of parks, picnic areas, boat 
docks and camping facilities. Lake Waco is also put to a variety of other municipal 
purposes, including irrigation and conservation. 

A clean and reliable source of drinking water is indispensable to the health and 
welfare of the citizens of Waco and is also essential to the existence and growth of 
business and industry in Waco. A substantial supply of clean water is also critical 
to the City’s ability to maintain and attract industrial enterprises. 

Lake Waco is the regional water supply. There is no viable alternative to the Lake 
as the regional water supply, and that will continue to be the case into the foresee-
able future. 

IV. THE EFFECT OF DAIRY WASTE 

In the later half of the 1980’s, large industrial dairy operators began moving into 
counties in the North Bosque River watershed. This influx of dairy operators into 
the watershed coincided with a massive increase in the amount of nutrients, and 
specifically phosphorus, which were being released into the North Bosque River and 
ultimately deposited into Lake Waco. The waste from these dairies is the single 
most important cause of the environmental problems that are occurring in the 
North Bosque River watershed and Lake Waco. 
A. Dairies Produce Huge Amounts of Waste 

A dairy cow generates up to 115 pounds of manure per day or more. If we look 
only at the fourteen dairies that either were or presently are involved in a lawsuit 
with the City of Waco, the permitted cows from those diaries would account for in 
excess of 1,600,000 pounds of manure per day. Considering that there are over 70 
dairies in the North Bosque River watershed that have over 50,000 permitted head 
of dairy cattle, the amount of manure produced each day would be in excess of 
5,750,000 pounds, or 2,875 tons of manure every day. In addition to the solid waste 
generated by the dairy cows, the cows produce large amounts of liquid waste. 

In addition to the milking cows and the waste they produce, some dairies main-
tain additional cows on their dairy which are not milked on a daily basis. Those 
‘‘dry cows’’, as they are called, can add another 7 to 15 percent to the overall size 
of the cow population on the dairy, and the amount of waste produced by those 
dairies. 

Best management practices indicate that to properly dispose of waste, a dairy op-
erator should maintain 1.5 to 3 acres of land per dairy cow. For example, a 2,000 
cow dairy ought to have 3,000 to 6,000 acres of land to properly dispose of waste 
produced by their cows. The concentration of cows at dairies in the North Bosque 
River watershed is often far greater than that. In many instances, dairies in this 
region maintain less than 1⁄4 to 1⁄5 an acre per cow. One of the dairies in the lawsuit 
brought by the City of Waco has 396 permitted acres of waste application fields on 
which to dispose of the waste from 2,000 cows, and is seeking a permit amendment 
to increase herd size to 3,000 cows, without increasing the number of acres of per-
mitted waste application fields. Another dairy involved in the City of Waco lawsuit 
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is seeking to increase it’s permitted number of cows to 2,500, despite the fact that 
the dairy in question only has 83 acres of permitted waste application fields. 

The solid and liquid cow waste contains many pathogens and bacteria. Signifi-
cantly, the huge amounts of solid and liquid waste generated by the dairy cows con-
tain very high concentrations of phosphorus. A single dairy cow may produce as 
much as 40 pounds of phosphorus per year or more, which means permitted cows 
in our watershed would produce as much as 2,000,000 pounds of phosphorus each 
year. 
B. Dairies in the North Bosque River Watershed Have Failed To Properly 

Handle Liquid and Solid Waste 
The phosphorus being released by these dairies is a pollutant and is poisonous. 

Both CERCLA and the Clean Water Act recognize phosphorus as a hazardous sub-
stance. 

Because of the enormous amounts of waste generated on a daily basis by dairies, 
it is critical that the dairy operators dispose of such waste properly and in a way 
which ensures that the waste does not reach the water supply. Many of the dairies 
in the North Bosque River watershed have failed to properly manage and dispose 
of the waste from their large commercial dairy operations. Two photographs are at-
tached as ‘‘Exhibit B’’, which show a dairy in the watershed where waste has been 
over-applied on a waste application field, and that waste is running directly into a 
tributary of the North Bosque River. Their continued failure to do so has resulted 
in the pollution of Lake Waco and substantial damage and injury to the citizens of 
central Texas who rely on Lake Waco. 

Liquid waste from cows and slurry resulting from washwater being combined with 
solid waste from cows is collected in ‘‘lagoons’’ located on the dairies. Because the 
lagoons are comprised of liquid waste, as well as some substantial percentage of 
solid waste, the contents of those lagoons is very high in phosphorus and other haz-
ardous substances. Those lagoons are supposed to be specially and properly lined 
to ensure that the liquid waste is contained and does not leach into the ground and 
into the groundwaters and water supplies. Many of the dairies in this region have 
failed to construct and maintain their lagoons in a way which prevents leaching. 

Dairy operators are supposed to control the levels of the lagoons to ensure that 
they do not overflow during rain and other events. Those overflows, which are re-
ferred to as unauthorized discharges, are to be prevented because, when they do 
occur, the waste runs, in an uncontrolled manner, onto and over the land, off of the 
dairies and into the groundwaters and surface water supplies. Again, the large in-
dustrial dairies in the North Bosque River watershed have failed to control the lev-
els of their lagoons and have improperly maintained their lagoons. These failures 
and omissions have resulted in wastewater running out of the lagoons and into the 
watershed. This runoff occurs not only in significant rains, but also at times when 
there is no or relatively small rainfall events. Such occurrences are in violation of 
these dairies’ permits and in violation of state and federal law. 

On those frequent occasions when the dairies have attempted to reduce the vol-
ume of materials in their lagoons by spreading it on their fields, they have fre-
quently done so in a manner which results in contents of the lagoons entering the 
creeks, the watershed and the Lake Waco water supply. 

These large industrial dairies also generate and have to dispose of enormous 
amounts of phosphorus-containing dry manure. With their permitted cows, the four-
teen dairies that were or are defendants in the City of Waco’s lawsuit alone would 
generate in excess of 800 tons of solid cow waste per day, which has to be disposed 
of on-site or is stored in piles while waiting to be transported off-site. 

The dairies routinely store large amounts of solid waste on their property in waste 
storage areas. The waste in the waste storage areas will be disposed on-site or 
transported off-site. The phosphorus in such manure waste is present at levels 
which are far greater than those present in normal agricultural operations. Several 
times a year, there are heavy rains which turn portions of this stored waste into 
liquid manure that runs off of dairy waste application fields and into the watershed 
which supplies Lake Waco. 

As a result of the conduct of some large industrial dairies in the North Bosque 
River watershed, large amounts of manure-laden waste make its way into the North 
Bosque River. This has dramatic detrimental effects on Lake Waco. 

Dairies also dispose of some of the waste they generate by spreading it on waste 
application fields on their facilities. Because the land they possess is so relatively 
small in comparison to the number of cows they have confined in their pens, many 
of the dairies long ago exceeded the natural capacity of the soils and vegetation on 
their facilities to absorb the phosphorus or for the soil to otherwise assimilate the 
phosphorus. 
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Fields containing phosphorus at levels in excess of 60 to 80 parts per million 
(ppm) exceed the amount of phosphorus needed for optimal growth for any type of 
plant. At levels of 200 ppm and higher, not only is there far more phosphorus than 
can be used by plants, but there is also a very high risk that the phosphorus will 
run off of the fields and into the water supply at concentrations detrimental to the 
water supply. Once soil phosphorus reaches levels in excess of 200 ppm, the time 
required for the phosphorus levels to decline is considerable; that process can take 
years or even decades. Thus, the risk of runoff from fields with phosphorus levels 
in excess of 200 ppm is considerable and extended. 

Many of the dairies in the North Bosque River watershed have greatly over ap-
plied waste to their waste application fields and have thereby caused those fields 
to reach soil phosphorus levels that exceed 200 ppm. In fact, over the past five years 
over 50 dairies in the watershed have applied so much waste that one or more of 
their fields have exceeded 200 ppm according to annual soil samples taken by the 
Texas Commission on Environmental Quality (‘‘TCEQ’’). During that same five year 
period, there have been over 200 individual waste application fields on dairies in 
the watershed exceeding 200 ppm according to those same TCEQ samples. At the 
same time, these dairies have failed to properly maintain their waste application 
fields, and therefore the risk of runoff is even greater. These dairy CAFOs have 
crossed the line from beneficial use to waste disposal, and that disposal is adversely 
affecting our drinking water. 

Any application of manure and waste products containing phosphorus to a waste 
application field in excess of 80 ppm is not for agricultural purposes; instead, it is 
simply for the disposal of waste. Even the TCEQ has concluded that when a field 
gets to 200 ppm there is a significant risk of runoff from that field during rainfall 
events into the streams and rivers in the watershed. 

Large industrial dairies in the watershed have permits issued to them by the 
State of Texas which require them to conduct their operations in accordance with 
various laws, rules and regulations. Many of those dairies have operated their 
dairies and maintained their land in such a way as to have consistently and egre-
giously violated the applicable laws and regulations, and they continue to do so. 

Discharges by dairies into the North Bosque Watershed have caused the quality 
of the water in Lake Waco to deteriorate. The manure-laden waste entering the wa-
tershed from the large industrial dairies along the North Bosque River pollutes and 
fouls Lake Waco. Among the problems such pollution creates, is that the phos-
phorous contained in such waste causes the growth of algae, which generates sub-
stantial taste and odor problems with the water in Lake Waco. 

V. TASTE AND ODOR PROBLEMS 

Prior to the late 1980’s the City of Waco experienced taste and odor problems with 
the water from Lake Waco only on a sporadic and episodic basis. Those sporadic and 
episodic taste and odor problems in the water were resolved without the City of 
Waco having to resort to special water treatment methods. 

In or about the late 1980’s, large industrial dairy operators began moving into 
Erath County and into the North Bosque River watershed. 
A. The Development of Taste and Odor Problems in Lake Waco 

In about 1988 there were very notable increases in the levels of algae in Lake 
Waco. The mass and volume of algae increased to levels which had never before oc-
curred in Lake Waco. There was and is a direct correlation between the increased 
levels of phosphorus in Lake Waco resulting from dairy waste runoff, increased lev-
els of algae in the Lake and the taste and odor problems with the water in Lake 
Waco. As the algae level in the lake increased, so did the taste and odor problems 
with the water. The problems became so bad and so greatly affected the quality of 
the water that the City began using a different and additional treatment process 
in order to make the water acceptable for human consumption. 

From about 1988 to December of 1996, the frequency and severity of the taste and 
odor problems with the water in Lake Waco continued to increase dramatically. 
There was a corresponding increase in the efforts and expense required of the City 
to reduce such taste and odor problems to an acceptable level. During that time-
frame, those efforts increased in both frequency and degree. 

In about December of 1996, the City of Waco experienced a tremendous algae 
bloom and a severe episode of taste and odor problems in the water in Lake Waco. 
Since that time the City of Waco has had to continually employ treatment methods 
it would not otherwise use. Those treatment methods involve adding a substance to 
the water whose sole purpose is to reduce the substantial taste and odor problems 
of the water from Lake Waco. Unfortunately, the City’s increasing efforts are also 
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2 Attached as ‘‘Exhibit C’’

becoming increasingly less effective while at the same time becoming increasingly 
more expensive. 

The City treats the taste and odor problems by putting additives into the water. 
The City is putting those additives into the water continually and at very high lev-
els. Despite the high levels at which the additives are being put into the water, 
those additives are becoming much less effective at improving the taste and odor 
of water out of Lake Waco, and, over time, such problems with the City’s water 
source have continued to increase. Additionally, the City is reaching the upper limit 
of the level at which those additives can be put into the water, because, at very high 
levels, those additives cause adverse side effects by producing undesirable chemical 
byproducts and by adversely affecting other aspects of the treatment process. 

The water quality of Lake Waco is substantially impaired. The taste and odor 
problems with the water in Lake Waco are the result of the overabundance of blue-
green algae, which is caused by the high concentrations of phosphorus coming into 
Lake Waco from the high phosphorus level waste application fields and the over-
loaded lagoons on the dairies in the North Bosque watershed. 

The City of Waco has incurred substantial costs as a result of the inappropriate 
waste management practices of large industrial dairies in the watershed. Since 
1995, the City of Waco has spent close to $3.5 million to address taste and odor 
problems in Lake Waco. Those expenditures are in excess of those which would have 
otherwise been made for water treatment. Ongoing remedies for treatment of taste 
and odor problems which are caused by excessive phosphorus from dairies currently 
consume more than half (as much as 55 percent) of the City of Waco’s chemical 
water treatment budget. Prior to 1996, that figure was about 10 percent. 

Even though the City has been and continues to be very aggressive and diligent 
in its efforts to treat the taste and odor problems in Lake Waco’s water in an effi-
cient and effective manner, its current treatment methods are only able to remove 
approximately 70 percent of the substance which causes the offending tastes and 
odors. Although greatly reduced, the remaining 30 percent is still at a level which 
causes the water from Lake Waco to be quite offensive in taste and smell to the 
average person. Further, because the City is currently unable to sufficiently reduce 
such taste and odor problems and because of concerns about this problem increasing 
in the future, the City has found it necessary to add additional, advanced water 
treatment equipment and facilities to its two existing water treatment plants. Pro-
jected costs of the new water treatment equipment and facilities to deal with the 
taste and odor problems exceed $80 million dollars. The equipment and facilities 
necessary to treat the taste and odor problems will do nothing to improve the qual-
ity of water in Lake Waco other than hopefully eliminate the taste and odor prob-
lems caused by the phosphorus from the dairies. It is clearly unfair for our citizens 
to bear the costs of cleaning up someone else’s waste. 

Phosphorus and the resulting taste and odor problems are just one of the prob-
lems which have developed with the water in Lake Waco as a result of pollution 
from the dairies. Runoff and pollution from the dairies have resulted in pathogens 
and pollutants, in addition to phosphorus, entering and imperiling the water of the 
North Bosque River and Lake Waco. The pathogens, which are borne in the cow ma-
nure and which enter Lake Waco, have created concern about the health of the citi-
zens and the safety of the water to the citizens who fish, swim, ski and engage in 
other water activities in Lake Waco. If this pollution is allowed to continue 
unabated, there is the potential for substantial risk to the health and welfare of the 
users and consumers of Lake Waco water. 
B. Phosphorus Released from Dairy Cow Waste is the Single Most Signifi-

cant Cause of Taste and Odor Problems in Lake Waco 
Segments of the North Bosque River upstream from Lake Waco have been placed 

on the national list of impaired waters after it was determined by both the TCEQ 
and the Environmental Protection Agency (‘‘EPA’’) that these waters were severely 
impaired due to high concentrations of nutrients, principally phosphorus. This data 
has been confirmed through many scientific and peer-reviewed studies. 

Two Total Maximum Daily Loads (TMDLs) for soluble reactive phosphorus in the 
North Bosque River were adopted by the TCEQ and approved by EPA in 2001. 
TCEQ approved a plan to implement these TMDLs. The TMDLs are designed to re-
duce the amount of phosphorus in the North Bosque River. 

TCEQ reported in its July 2004 Status Report 2 on implementing the TMDLs that 
approximately 90% of the controllable phosphorus entering the North Bosque River 
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originates from concentrated animal feeding operations (CAFOs) located in the wa-
tershed. 

The Texas Institute for Applied Environmental Research (TIAER) at Tarleton 
State University in Stephenville, which performed much of the study supporting the 
TMDLs, has concluded that approximately 35-44% of the phosphorus in Lake Waco 
comes from dairy waste application fields.3 This is more remarkable given that 
those fields comprise only approximately 2% of the land use in the watershed. 

TIAER studies have concluded that high concentrations of phosphorus in Lake 
Waco cannot be corrected without substantially reducing runoff of phosphorus from 
the dairy waste application fields. Dairies in the North Bosque River watershed 
have caused and continue to cause pollution to Lake Waco through their wrongful 
discharge of waste and other pollutants into the North Bosque River watershed. 

The continued pollution caused by these large industrial dairies will result in fu-
ture costs and expenses to investigate and treat the problem until a final remedy 
is developed and implemented. If this problem is not quickly addressed and the pol-
luting conduct not abated, the current water supply may be irreparably damaged. 

VI. THE CITY OF WACO HAS ENGAGED IN CONSIDERABLE EFFORTS TO PROTECT WATER 
QUALITY IN LAKE WACO 

For the better part of the last decade, the City of Waco has been involved in sev-
eral different efforts to resolve the impact of phosphorus loading in Lake Waco. The 
City of Waco has met with stakeholder groups, which included the Bosque River Ad-
visory Committee, TIAER, the Texas Association of Dairymen, the Bosque River Au-
thority, and the TCEQ, to try and find a meaningful and effective solution to the 
problems in the North Bosque River watershed. 

After eight years of attempting to resolve these issues by meeting and negotiating 
with dairy operators in the watershed, the City of Waco was unable to achieve any 
meaningful solution to the problem. In fact, the City of Waco was unable to get any 
of the dairies to even admit that they were contributing to the problem, despite the 
fact that every known public or private study that has examined these issues has 
concluded that the dairies are the most significant cause of the overloading of phos-
phorus into Lake Waco. 

As a result of the dairies unwillingness to resolve these issues, the City of Waco 
sent out letters to fifteen different dairies in the watershed notifying those dairies 
that a suit would be filed by the City of Waco against those dairies unless those 
dairies contacted the City of Waco within 60 days and sought to resolve the issue. 
Only one dairy responded to this letter, and the City has worked with that dairy 
to resolve the issues and has not sued that dairy. 

After these extensive efforts to resolve these issues failed to result in any mean-
ingful agreements to improve water quality, the City of Waco brought suit against 
fourteen large industrial dairies in the North Bosque River watershed, based on the 
poor TCEQ regulatory compliance records of those dairies. This lawsuit is brought 
under both the federal Clean Water Act and the federal Superfund statute 
(CERCLA) and its goal is primarily to bring about improvements and modifications 
of waste handling practices of the concentrated animal feeding operations (‘‘CAFOs’’) 
in the watershed. CAFOs are large industrial agricultural operations that confine 
large numbers of animals in a manner that vegetation cannot be sustained in the 
confinement areas. Dairies are considered CAFOs if they confine more 200 mature 
dairy cows. 

Since the filing of the lawsuit against the fourteen dairies by the City of Waco 
as a last resort effort to try and clean up Lake Waco there have been numerous 
opportunities for citizens to come to Waco City Council meetings during the public 
comment agenda items and express their opposition to the continued prosecution of 
this lawsuit. There have been no complaints by the citizens of Waco about this suit. 
In addition, the local newspaper, the Waco Tribune-Herald, has afforded the oppor-
tunity for dairy representatives to write guest columns criticizing the lawsuit as an 
unnecessary waste of City funds, but we are not aware of any letters to the editor 
by Waco citizens complaining of the lawsuit. When a governmental body such as the 
City of Waco can take such action and receive no criticism from its citizens, this 
is a very strong indication that the citizens of Waco, who are the ones who have 
to drink and smell the water from Lake Waco, support the City’s actions on this 
matter. In addition, the editorial board of the Waco Tribune-Herald has on numer-
ous occasions indicated that the lawsuit is justified in view of the problems being 
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4 See examples of editorials attached as ‘‘Exhibit E’’
5 City of Tulsa v. Tyson Foods, Inc., 258 F.Supp.2d 1263 (N.D. Okla. 2003) 
6 42 U.S.C. 9601(22). 

caused by the dairies and the importance of Lake Waco as the drinking supply for 
150,000 local citizens.4 

The City’s lawsuit to date has been highly effective. The City has settled with 
eight of the fourteen original dairy defendants. Under the settlements, the dairies 
have agreed to certain changes in their management practices which the City be-
lieves will let them continue agricultural operations and at the same time protect 
the river and the lake. None of the dairies that have settled with the City of Waco 
have paid money to settle the lawsuit. In one case, an insurance company for one 
of the dairies paid a cash settlement on behalf of that dairy, practically all of which 
the City of Waco then returned to the dairy operator in exchange for a conservation 
easement prohibiting the over polluted land on that dairy from ever again being 
used as a CAFO, but allowing it to be used for other agricultural purposes. The law-
suit is still pending in the United States District Court for the Western District of 
Texas—Waco Division, before Judge Walter Smith, against the six CAFOs that have 
not settled with the City. The lawsuit is set for trial in May 2006. 

In this lawsuit, the defendant dairies have contended that phosphorus in dairy 
manure and liquid waste is not a ‘‘hazardous substance’’ under CERCLA. This same 
argument was made by the poultry industry in response to a lawsuit filed by the 
City of Tulsa and the United States District judge in Oklahoma ruled that the phos-
phorus in manure, under the mixture rule, is a hazardous substance.5 The defend-
ant dairies also sought dismissal of the City of Waco’s lawsuit under rule 12(b), Fed-
eral Rules of Civil Procedure, arguing that the phosphorus in dairy cattle manure 
is not a hazardous substance under CERCLA, but Judge Smith denied the dairies’ 
motion to dismiss and referenced the ‘‘mixture rule’’ as did the District Court in 
Oklahoma. 

VII. PROPOSED AMENDMENTS TO CERCLA 

Having lost twice in court in attempts to argue that large quantities of phos-
phorus are not a hazardous substance under CERCLA, these large industrial pol-
luters are attempting to get Congress to amend CERCLA to exempt ‘‘manure’’ from 
the definition of ‘‘hazardous substance’’, and mischaracterize the proposed amend-
ment as one needed to ‘‘protect family farms’’ and the agricultural industry in gen-
eral. This exemption would go far beyond just an effort to protect family farms or 
the agricultural industry in general but would instead exempt CAFOs, which are 
large industrial operations, or any other industry that pollutes with manure, from 
liability under CERCLA. If the amendment becomes effective, as it has been pro-
posed, in all probability the dairies who remain defendants in the City of Waco law-
suit will argue that the Court must dismiss the City’s pending CERCLA claims. 
Further, the amendment will allow all other dairies in the watershed of Lake Waco 
to pollute free and clear of potential liability under CERCLA for the consequences 
of their actions. 

An amendment could easily be drafted to exempt routine agricultural operations 
that produce manure, but that would not exempt large industrial CAFOs. However, 
such an amendment is not necessary to protect family farms, or even the agricul-
tural industry in general. CERCLA already includes an exemption from liability for 
the ‘‘normal application of fertilizer.’’ 6 When a family farm or a any agricultural op-
eration applies manure to its fields in an amount necessary to support crops, that 
farm is not liable under CERCLA because of the already existing exemption in 
CERCLA for the normal application of fertilizer. It is only when manure is applied 
in amounts that exceed what is necessary to support crops that there is potential 
CERCLA liability. For example, some of the dairies involved in the City of Waco 
lawsuit have waste application fields that exceed 800 ppm of phosphorus when any-
thing over 80 ppm is well beyond the amount necessary to facilitate the growing 
of corpse. The law as it currently exists strikes a balance by allowing lawsuits to 
be brought against those large industrial CAFOs that are not fertilizing their fields 
but are instead dumping waste on their fields and adversely impacting the environ-
ment by doing so, but still protects normal agricultural operators when applying 
manure or fertilizer to grow crops. 

In addition, the requirement under the current law that anyone suing for re-
sponse costs under CERCLA must prove that their response action complies with 
the National Contingency Plan further protects agricultural operations, and even to 
some extent large industrial operations, from CERCLA lawsuits by disgruntled 
neighbors or from frivolous claims. It is only entities like cities, counties, or states 

VerDate 0ct 09 2002 15:16 Jun 12, 2006 Jkt 000000 PO 00000 Frm 00079 Fmt 6633 Sfmt 6621 F:\DOCS\27001.TXT HCOM1 PsN: JOEP



74

that can reasonably show that they have completed the necessary studies and anal-
ysis’, considered other available remedies, elected reasonable cost alternatives, and 
taken the other steps necessary to comply with the national contingency plan. 

As further evidence that the proposed amendment to CERCLA is not needed to 
prevent a rash of litigation against family farms or other agricultural interests, the 
City of Waco, in researching for and preparing its lawsuit against these dairies, is 
aware of only a few lawsuits filed against large industrial agricultural operations 
under CERCLA and is not aware of any suit filed against family farms or other rou-
tine agricultural operations that are not already regulated as CAFOs. The fact that 
only a few lawsuits have been filed nationally, which only involve large commercial 
operations as defendants, is certainly not an indication that family farming or nor-
mal agricultural operations are being burdened with litigation costs or otherwise 
being threatened by CERCLA as it is presently written. 

CAFOs are a recognized source of potential pollution of the environment (by rea-
son of their disposal of manure) and, for that reason, like other industries whose 
operations are a substantial risk of pollution, they cannot operate without a Federal 
or state issued permit. For the same reasons CAFOs are subject to permit require-
ments, whereas routine agricultural operations are not, CAFOs should also be sub-
ject to liability under CERCLA even though an exemption of routine agricultural 
disposal of manure would be appropriate. 

The City of Waco is not opposed to an amendment that would specifically exempt 
manure produced by traditional family farms or other routine agricultural oper-
ations from liability under CERCLA, even though such an amendment is not needed 
for the reasons above discussed. However, the City is opposed to the amendment, 
as it has been proposed, because it is so broad that it would exempt from liability 
large industrial CAFOs that spread manure for disposal purposes rather than in a 
manner intended for beneficial agricultural use. 

CERCLA is critical to ensuring a satisfactory outcome to not only the City of 
Waco’s lawsuit against dairies in the North Bosque River watershed, but to ensur-
ing that any municipality or other governmental entity will be successful in pro-
tecting it’s citizens drinking water from the harmful over-application of phosphorus 
containing waste to waste application fields. It is true that the City of Waco could 
pursue its lawsuit under the Clean Water Act, but that piece of legislation does not 
afford the broad range of remedies that are available under CERCLA. Specifically, 
that statute does not allow for private recovery and thus does not afford the City 
of Waco an avenue to recover for its response costs. As can be seen from the City 
of Waco settlements with eight dairies, often just exposure to liability for response 
costs will cause industrial polluters, like the dairies in our watershed, to adopt bet-
ter and more environmentally sound waste management practices. CERCLA law-
suits do not always result in monetary awards, sometimes they result in corrective 
action to clean up the environment. It is also not unreasonable or unfair for large 
industrial agricultural operations, like the dairies in our watershed, to be liable for 
the response costs that they actually cause others to incur in accordance with the 
National Contingency Plan, which is designed to ensure a proper and quality re-
sponse to pollution. Put simply, without liability under CERCLA for the over-appli-
cation of manure it will be nearly impossible for municipalities like Waco or other 
governmental entities to get effective and meaningful relief against large industrial 
operations that pollute our nations waters by adding large quantities of phosphorus 
and other nutrients to valuable water supplies. 

VIII. CONCLUSION 

Based on the foregoing discussion, and because of all of the harmful effects that 
will result if large commercial dairies in the watershed are allowed to continue to 
over-apply manure without any risk of incurring liability under CERCLA, we ask 
that the members of this Subcommittee and of the United States House of Rep-
resentatives oppose any amendment to CERCLA that would exclude manure from 
the definition of hazardous substance. Thank you for your time and your thoughtful 
consideration of this testimony.

Mr. GILLMOR. Thank you. Mr. Steven Kouplen? 

STATEMENT OF STEVEN KOUPLEN 

Mr. KOUPLEN. Thank you, Mr. Chairman. My name is Steven 
Kouplen. I am President of the Oklahoma Farm Bureau and a 
member of the American Farm Bureau—it is a pleasure to be here 
with you, Mr. Chairman. My name is Steve Kouplen. I am Presi-
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dent of the Oklahoma Farm Bureau and a member of the American 
Farm Bureau Board of Directors. I am a cow/calf producer and run 
approximately 250 cows in the town of Beggs, which is in 
Okmulgee County, just south of Tulsa. 

Quite frankly, I and my colleagues in the industry are greatly 
concerned at the prospect that animal manure could be regulated 
as a hazardous waste. Farm Bureau firmly believes that Congress 
never intended that animal manure be considered a hazardous 
waste and regulated under CERCLA, yet some people are attempt-
ing to get the courts to do something Congress never did. There are 
other members of the panel that will speak to that issue, but I 
would like to reinforce our hope that Congress will provide policy 
direction on this important matter. We ask that you affirm what 
we believe has been the consistent intent that animal manure is 
not a hazardous substance under Superfund. 

Animal manure has been safely used as a fertilizer and soil 
amendment by many cultures over the world for centuries. Where 
would the organic agriculture industry be without it? However, in 
recent years, we have seen litigation challenged to the use of ani-
mal manure as a fertilizer by claiming contamination and damaged 
natural resources. There are three lawsuits where CERCLA claims 
have been made or are being made. 

The first case, the city of Tulsa versus Tyson Foods, involved 
poultry companies with growers in the Lake Eucha Watershed. 
Lake Eucha is a drinking water source for the city of Tulsa. In that 
case, the U.S. District Court for the Northern District of Oklahoma 
stated in 2003 that ‘‘phosphate is found in all living cells, is safe, 
and is vital to life processes.’’ Yet the court then said that because 
phosphate is comprised of dangerous elemental phosphorous, phos-
phate in animal waste is a hazardous substance under CERCLA. 
How can phosphate be both life-giving on one hand and listed as 
a hazardous substance on the other? We disagree with the Tulsa 
court’s ruling as a matter of science and a matter of law. Fortu-
nately, the ruling was later vacated under a settlement agreement 
and cannot be cited as a legal precedent. 

In the second case, the city of Waco versus Dennis Schouten, liti-
gation was brought by the Texas city against 14 individual dairies 
in the Lake Waco Watershed. The city of Waco was alleging that 
the phosphorous in cow manure is a hazardous substance. The Fed-
eral judge in the case has not dismissed the issue. The Waco case 
is currently in its discovery phase and is expected to go to trial 
next year. 

In this connection, I would direct the subcommittee’s attention to 
an amicus brief in this case just last month by the Texas Depart-
ment of Agriculture. It articulates in a thoughtful, straight-forward 
manner, what exactly why the law and the science dictate another 
conclusion. And I have copies I would like to submit for the record, 
Mr. Chairman. 

Mr. GILLMOR. Without objection. 
[The information referred to follows:]
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Mr. KOUPLEN. In my home State of Oklahoma, our Attorney Gen-
eral has filed a lawsuit, the State of Oklahoma versus Tyson Foods, 
asserting claims under CERCLA and the Federal Solid Waste Dis-
posal Act, alleging natural resource damages in the Illinois River 
Watershed is the result of improper application of poultry litter as 
fertilizer within the watershed. This case is proceeding. 

Obviously, these developments are very troubling to farmers and 
ranchers. If normal animal manure is found, either in the pro-
ceeding Waco or Oklahoma case, to be a hazardous substance 
under CERCLA, then virtually every farm operation in the country 
could be potentially exposed to liabilities and penalties under the 
Act. We do not believe Congress ever intended such an outcome. 

To be more to the point, if the court decides in favor of the Okla-
homa Attorney General, does that mean the entire Illinois River 
Watershed is a Superfund site? What about my small cow/calf oper-
ation? If cow manure is a hazardous substance, am I going to need 
a special permit and an incinerator to dispose of it? Would I need 
to utilize special hazardous waste transports to send it to an incin-
erator? If the phosphates in cow manure and chicken litter are haz-
ardous, what about the phosphates used by people on their lawns? 
Could every green lawn in this country be considered a Superfund 
site? What about the natural levels of phosphates found in nature? 
What about the animals that excrete the phosphates? Would they 
be considered producers of hazardous substances? On this issue, 
the science and common sense are in agreement, the life-giving 
phosphates in manure are not now, nor have they ever been, equiv-
alent to the benzenes and PCBs that CERCLA has been addressing 
for the last 25 years. 

It is disturbing to look at the impact of this litigation. In the 
Waco case, of the original 14 dairies, only five are left in the case. 
The others, with one exception, have settled with the city. Although 
the terms of those settlements are confidential, it is believed that 
the defendants either stopped operation of their dairies or agreed 
to the regulatory controls sought by the city. The city has been suc-
cessful because of the difficulties these small businessmen have in 
engaging in a legal battle against an entity with almost unlimited 
resources to litigate. 

The State of Oklahoma now put farmers and ranchers in a simi-
lar situation. Our Attorney General signed a contingency contract 
with the same law firm that handled the multi-state tobacco settle-
ment a few years ago. Some of the same local law firms in Okla-
homa experienced a financial windfall from the tobacco settlement, 
including the firm of the former State Attorney General, that re-
portedly received $30 million in the tobacco settlement claim have 
signed onto the contingency contract. 

The Illinois River Watershed contains a little more than 1 mil-
lion acres, and in his lawsuit under the CERCLA claim, the Attor-
ney General is demanding damages for the cost to restore, replace, 
or acquire the equivalent of natural resources, the compensable 
value of lost services resulting from the injury to natural resources 
and the reasonable cost of assessing injury to natural resources 
and the resulting damages in the watershed. The contingency con-
tract signed between the Attorney General and three outside firms 
entitles them to one-third of all the proceeds. 
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The domestic livestock industry would be driven out of this coun-
try, and the grain industry would be crippled, and farm families 
and communities would be devastated if animal manure is consid-
ered a hazardous waste. Our Attorney General has insisted he can 
extract damages from the poultry companies without harming the 
growers——

Mr. GILLMOR. Let me ask you to try to wrap it up. 
Mr. KOUPLEN. Yes, okay. 
Mr. GILLMOR. We try to stay to under 5 minutes. 
Mr. KOUPLEN. In brief, or in closing, let me say that the Okla-

homa Farm Bureau, the American Farm Bureau Federation, be-
lieve that it is a hazardous road or a dangerous path to go down 
to have animal manure considered hazardous waste, and we cer-
tainly hope that Congress will set a direction to see that this does 
not happen. 

[The prepared statement of Steven Kouplen follows:]

PREPARED STATEMENT OF STEVEN KOUPLEN, PRESIDENT, OKLAHOMA FARM BUREAU 
ON BEHALF OF THE AMERICAN FARM BUREAU FEDERATION 

Mr. Chairman and members of the subcommittee, my name is Steve Kouplen. I 
am president of the Oklahoma Farm Bureau (OFB) and a member of the board of 
directors of the American Farm Bureau Federation (AFBF), which represents the 
majority of the beef, hog and poultry producers in the country. Oklahoma Farm Bu-
reau is the largest agriculture organization in our state with more than 162,000 
member families. I appreciate the opportunity to address you today on a critical 
issue to the livestock industry. 

I am a cattle rancher from Beggs in Okmulgee County in the eastern part of 
Oklahoma. I am a cow/calf producer running approximately 250 cows. Quite frankly, 
I and my colleagues in the industry are greatly concerned at the prospect that ani-
mal manure could be regulated as a hazardous waste. Farm Bureau firmly believes 
that Congress never intended that animal manure be considered a hazardous waste 
and regulated under the Comprehensive Environmental Response, Compensation 
and Liability Act or CERCLA. Yet some people are attempting to get the courts to 
do something Congress never did. There are other members of the panel that will 
speak to that issue, but I would like to reinforce our hope that Congress will provide 
policy direction on this important matter. We ask that you affirm what we believe 
has been the consistent intent that animal manure is not a hazardous substance 
under Superfund. 

Animal manure has been safely used as a fertilizer and soil amendment by many 
cultures all over the world for centuries. Where would the organic agriculture indus-
try be without it? However, in recent years, we have seen litigation challenge the 
use of animal manure as a fertilizer by claiming contamination and damage to nat-
ural resources. 

There are three lawsuits where CERCLA claims have been made or are being 
made. The first case, the City of Tulsa versus Tyson Foods, et. al., involved poultry 
companies with growers in the Lake Eucha watershed. Lake Eucha is a drinking 
water source for the city of Tulsa. In that case, the U.S. District Court for the 
Northern District of Oklahoma stated in 2003 that ‘‘phosphate is found in all living 
cells, is safe and is vital to life processes.’’ Yet the court then said that because 
phosphate is comprised of dangerous elemental phosphorus, phosphate in animal 
waste is a hazardous substance under CERCLA. How can phosphate be both life 
giving on one hand and listed as a hazardous substance on the other? We disagree 
with the Tulsa court’s ruling as a matter of science and a matter of law. Fortu-
nately, the ruling was later vacated under a settlement agreement and cannot be 
cited as a legal precedent. 

In the second case, the city of Waco versus Dennis Schouten, et. al., litigation was 
brought by the Texas city against 14 individual dairies in the Lake Waco watershed. 
The city of Waco is alleging that the phosphorus in cow manure is a hazardous sub-
stance. The federal judge in the case has not dismissed the issue. The Waco case 
is currently in the discovery phase and is expected to go to trial next year. In this 
connection, I would direct the subcommittee’s attention to an amicus brief filed in 
this case just last month by the Texas Department of Agriculture. It articulates in 
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a thoughtful, straightforward manner exactly why the law and the science dictate 
another conclusion. 

In my own home state of Oklahoma, our attorney general has filed a lawsuit, the 
State of Oklahoma versus Tyson Foods, et. al., asserting claims under CERCLA and 
the federal Solid Waste Disposal Act, alleging natural resources damages in the Illi-
nois River watershed as a result of the improper application of poultry litter as fer-
tilizer within the watershed. This case is proceeding. 

Obviously, these developments are very troubling to farmers and ranchers. If nor-
mal animal manure is found, either in proceeding Waco or Oklahoma case, to be 
a hazardous substance under CERCLA, then virtually every farm operation in the 
country could be potentially exposed to liabilities and penalties under the act. We 
do not believe Congress ever intended such an outcome. 

To be more to the point, if the court decides in favor of the Oklahoma attorney 
general, does that mean the entire Illinois River watershed is a Superfund site? 
What about my small cow/calf operation? If cow manure is hazardous substance, am 
I going to need a special permit and an incinerator to dispose of it? Would I need 
to utilize special hazardous waste transports to send it to the incinerator? If the 
phosphates in cow manure and chicken litter are hazardous, what about the 
phosphates used by people on their lawns? Could every green lawn in this county 
be considered a Superfund site? What about the natural levels of phosphates found 
in nature? What about the animals that excrete the phosphates? Would they be con-
sidered producers of hazardous substance? On this issue, the science and common 
sense are in agreement. The life-giving phosphates in manure are not now, nor have 
they ever been, equivalent to the benzenes and PCBs that CERCLA has been ad-
dressing for the last 25 years. 

It is disturbing to look at the impact of this litigation. In the Waco case, of the 
original 14 dairies, only five are left in the case. The others, with one exception, 
have settled with the city. Although the terms of those settlements are confidential, 
it is believed that the defendants either stopped operation of their dairies or agreed 
to the regulatory control sought by the city. The city has been successful because 
of the insuperable difficulties these small businessmen have in engaging in a legal 
battle against an entity with almost unlimited resources to litigate. 

The state of Oklahoma has now put farmers and ranchers in a similar situation. 
Our attorney general signed a contingency contract with the same law firm that 
handled the multi-state tobacco settlement a few years ago. Some of the same local 
law firms in Oklahoma that experienced a financial windfall from the tobacco settle-
ment, including the firm of a former state attorney general that reportedly received 
$30 million dollars in the tobacco settlement, have signed on to the contingency con-
tract. 

The Illinois River watershed contains a little over one million acres. In his lawsuit 
under the CERCLA claim, the attorney general is demanding damages for the cost 
to restore, replace or acquire the equivalent of natural resources, the compensable 
value of lost services resulting from the injury to natural resources and the reason-
able cost of assessing injury to the natural resources and the resulting damages in 
the watershed. A contingency contract signed between the attorney general and 
three outside law firms entitles the three firms to 33— percent of any monetary 
damages received in the suit by judgment or settlement and 33— percent of the 
value of any injunctive relief obtained. Those damages, however, are just for one wa-
tershed. The attorney general has threatened legal action in other eastern Okla-
homa watersheds. If the attorney general is successful in this lawsuit, it could cre-
ate an avalanche of copycat litigation across the nation. The domestic livestock in-
dustry would be driven from this country, the grain industry would be crippled and 
farm families and communities would be devastated. 

Our attorney general has insisted he can extract damages from the poultry com-
panies without harming the growers and the industry. What he doesn’t understand 
is that poultry companies and poultry growers depend on one another. If the compa-
nies determine they must relocate to stay in business, the growers will be left with 
empty barns and millions of dollars in mortgages they cannot pay. 

Our attorney general has said several times in public meetings that it is appro-
priate for consumers to pay a few more cents for chicken so that the poultry compa-
nies can pass through those extra cents for environmental clean-up. That is a short-
sighted view, and it shows very little appreciation for the world market economy in 
which we all compete. This CERCLA litigation has those of us involved in livestock 
production worried about our future economic viability. 

If you look past the sensationalism, you can see that there are already mecha-
nisms in place to address environmental concerns. Those mechanisms can work—
when they are properly funded, when they are given the time to work and when 
they are not ignored by those engaged in a litigious frenzy. 
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The state of Oklahoma has required animal waste management plans for poultry 
feeding operations since Jan. 1, 1999, or June 1, 1998, if the poultry feeding oper-
ation was in a ‘‘threatened’’ watershed. The plans are based on a phosphorus index 
adopted by our state USDA Natural Resources Conservation Service. The state of 
Arkansas requires that producers must have their nutrient management plans im-
plemented by Jan. 1, 2006; it should be noted that many poultry companies required 
their growers to have nutrient management plans before the state of Arkansas 
made it mandatory. 

States can address issues of shared concern through interstate compacts, as point-
ed out by Arkansas Attorney General Mike Bebee in the petition he filed before the 
U.S. Supreme Court earlier this month. In fact, in the ‘‘Statement of Joint Prin-
ciples and Action,’’ signed by representatives of Arkansas and Oklahoma in Decem-
ber 2003, the states agreed to work together in a partnership, acting through their 
environmental agencies, with the Arkansas-Oklahoma Arkansas River Compact 
Commission toward the goal of producing a watershed plan, meaning a Clean Water 
Act 319 plan. To my knowledge, the state of Oklahoma has not pursued a joint wa-
tershed plan, although watershed groups are organizing in Arkansas. However, the 
state of Arkansas has followed through with its commitment to pass regulations for 
nutrient management, per the 2003 agreement. 

The poultry companies have made offers to move so-called excess litter out of cer-
tain watersheds in Oklahoma, but those offers have been rejected by our attorney 
general. 

There are a couple of issues that have been overlooked in the Oklahoma litigation. 
The first issue is that no administrative actions have been brought against the poul-
try growers and the companies by the state regulating agency or by EPA. To my 
knowledge, the poultry growers in the Illinois River watershed have not violated the 
Oklahoma poultry feeding operation statutes. Oklahoma’s poultry operators, as most 
producers across the nation, understand that they must comply with the Clean 
Water Act and its regulations. They understand that they are liable for discharges 
not properly permitted under the Clean Water Act. 

The second issue that has been overlooked in the Oklahoma litigation is the fact 
that the poultry growers own their litter. If the growers lose the use of their litter, 
they will be economically damaged. You might wonder why the Oklahoma attorney 
general didn’t file CERCLA claims against the poultry growers in the Illinois River 
watershed. Perhaps it’s because it would be politically unpopular to sue farmers. 
Also, poultry growers don’t have the deep pockets that can be so attractive to law 
firms working on a contingency basis. 

Speaking for those of us involved in livestock production, we need Congress to act. 
We are not asking to be excused from meeting our environmental responsibilities 
under the Clean Water Act or any other applicable federal law or regulation—we 
are meeting them. We are simply asking Congress to clarify what some of us felt 
was quite clear from the beginning—animal manure is not considered a hazardous 
waste under CERCLA. We believe Congress never intended for animal manure to 
be regulated under CERCLA. Congress needs to reaffirm this now. We need some 
common sense that will protect us from those who would litigate us out of business. 
Thank you for attention. I would be happy to answer any questions.

Mr. GILLMOR. Thank you very much. Next, the Chair would like 
to recognize Robert Connery if the Chair can find him behind the 
pile of paper. Mr. Connery. 

STATEMENT OF ROBERT CONNERY 

Mr. CONNERY. Thank you, Mr. Chairman. And I would like to 
supplement my written testimony that has been accepted to the 
record with a letter to the chairman and ranking member on behalf 
of some 20-some agricultural organizations stating their position on 
the legislation that has been introduced by Representative Hall, if 
it could be——

Mr. GILLMOR. That’s a letter to me and Ms. Solis. Without objec-
tion? 

Mr. CONNERY. Thank you. 
Mr. GILLMOR. So hearing none, so ordered. 
[The information referred to follows:]
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November 16, 2005
The Honorable PAUL E. GILLMOR 
Chairman 
Subcommittee on Environment and Hazardous Materials 
Committee on Energy and Commerce 
2125 Rayburn House Office Building 
Washington, DC 20515
The Honorable HILDA L. SOLIS 
Ranking Member 
Subcommittee on Environment and Hazardous Materials 
Committee on Energy and Commerce 
2125 Rayburn House Office Building 
Washington, DC 20515

DEAR MR. CHAIRMAN AND MADAM RANKING MEMBER: Over the past couple of 
years, some state and local authorities have sought to extend Comprehensive Envi-
ronmental Response, Compensation and Liability Act (CERCLA) of 1980 and Emer-
gency Planning and Community Right-To-Know Act (EPCRA) of 1986 liability to our 
nation’s livestock and poultry operations for emissions or discharges from manure 
produced in those operations. We do not believe such an interpretation is supported 
either by the science or legislative history. Because of these challenges, however, 
Congress must confirm that it never intended to regulate manure under CERCLA 
or EPCRA. Without such clarification, every livestock or poultry operation; or agri-
cultural field or organic farming operation on which manure or manure compost is 
spread for fertilizer in this country could be subject to comprehensive and highly 
regulated cleanup under Superfund law. 

CERCLA was created to provide for cleanup of the worst industrial chemical toxic 
waste dumps and spills such as Love Canal and Times Beach. To this end, Congress 
created the Superfund to tax industries that create or utilize substances (such as 
petrochemicals, inorganic raw chemicals and petroleum oil) used to make all haz-
ardous products and waste. Manure is clearly not among these materials. When en-
acted, the fee was levied on these chemicals when ‘‘sold’’ or ‘‘used’’ by a ‘‘manufac-
turer, producer or importer’’ which again do not apply to livestock or poultry oper-
ations. In addition, the definition of ‘‘release’’ under CERCLA specifically exempts 
‘‘the normal application of fertilizer’’. Because manure is beneficially recycled as a 
fertilizer, it fits squarely within this exemption. 

EPCRA was adopted in the wake of the 1984 Union Carbide disaster in Bhopal, 
India to force reporting of releases of hazardous chemicals and to enable emergency 
response from governmental authorities when appropriate. In EPCRA, Congress 
specifically exempted ‘‘Any substance to the extent that it is used in routine agricul-
tural operations or is fertilizer held for sale by a retailer to the ultimate customer’ 
from the definition of hazardous chemical. Again, because manure is used as a fer-
tilizer, it fits squarely within this exemption. 

Recently, municipal and state governments filed suit against livestock and poultry 
operations claiming Superfund liability in Texas and Oklahoma, arguing that ma-
nure is hazardous. If these two cases are successful, the effect will essentially be 
the outlawing of the use of manure-based fertilizer in this country. Livestock and 
poultry owners and operators, and perhaps financial lenders, simply will not be will-
ing to accept CERCLA and EPCRA liability for manure. 

The animal agriculture industry has been regulated appropriately for years under 
the Clean Water Act, Clean Air Act, and various state laws to protect the environ-
ment. They have never been regulated under Superfund or EPCRA. It is unfair to 
require that even if animal agriculture does everything it can to protect the environ-
ment under the Clean Water Act, Clean Air Act and state laws, it may still be held 
liable under CERCLA or EPCRA. 

Livestock and poultry operators do not operate Superfund sites, and manure is 
not a Superfund waste. Fields on which manure is spread are not Superfund sites 
either. 

We urge Congress to confirm that it never intended to regulate manure under 
Superfund by supporting the attached legislation introduced by Representatives 
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Ralph Hall and Roy Blunt specifically excluding manure from such regulation. Also 
attached is a section-by-section analysis of the legislation. 

Sincerely, 
NATIONAL CATTLEMEN’S BEEF ASSOCIATION; TEXAS ASSOCIATION OF DAIRYMEN; 

COUNCIL OF NORTHEAST FARMER COOPERATIVES; CONTINENTAL DAIRY PRODUCTS, 
INC.; NATIONAL COUNCIL OF FARMER COOPERATIVES; DAIRY PRODUCERS OF NEW 

MEXICO; NATIONAL TURKEY FEDERATION; SELECT MILK PRODUCERS, INC.; 
NATIONAL CHICKEN COUNCIL; ALLIED FEDERATED CO-OPS, INC.; NATIONAL PORK 

PRODUCERS COUNCIL; IDAHO DAIRYMEN’S ASSOCIATION; AMERICAN FARM BUREAU 
FEDERATION; CALIFORNIA DAIRIES, INC.; DAIRY FARMERS OF AMERICA; UTAH 

DAIRYMEN’S ASSOCIATION; UNITED EGG PRODUCERS; MISSOURI DAIRY ASSOCIATION; 
NATIONAL MILK PRODUCERS FEDERATION; AGRI-MARK, INC.; ST. ALBANS 

COOPERATIVE CREAMERY; DAIRYLEA COOPERATIVE, INC.; OREGON DAIRY FARMERS 
ASSOCIATION; UPSTATE FARMS COOPERATIVE, INC.; AND THE WASHINGTON STATE 

DAIRY FEDERATION.

Mr. CONNERY. I represent the National Cattlemen’s Beef Associa-
tion, and I am not going to pretend to know everything about ev-
erything that has been discussed here. But, what I have over there 
on that TV monitor is a picture of a cattle feeding operation. That 
cattle feeding operation is the very largest in this country. It has 
150,000 cattle. 

Cattle feeding operations feed cattle that are generally raised 
elsewhere. What you see there is manure in those lots, and you see 
in the background a sprinkler keeping the dust down. This kind of 
operation does not have what is referred to as a lagoon. They have 
surface runoff, and surface runoff into those ponds can have trace 
amounts of manure—in them. The two pollutants that you have fo-
cused on that have been subject of all the concern and discussion 
that I know about are ammonia and hydrogen-sulfide. Those two 
pollutants come from this kind of operation. Certainly ammonia 
does. 

The ammonia comes from the—a little bit of potty talk here—the 
defecation, urination, the deposit of manure, and the key—the 
issue before you is whether or not Superfund regulates or should 
regulate manure. Manure doesn’t have ammonia in it. Manure 
doesn’t have hydrogen-sulfide in it. It is the bacterial decomposition 
of that, as well as nitrogen in soils. As you may know, half the na-
tional inventory of ammonia comes from soils and bio-mass. So 
you—we are talking about pollution, if you will, that is produced 
by natural and biological processes. The issue you are talking about 
is whether to subject this to Superfund, whether to attack Super-
fund liability to manure. And that has enormous implications. 

Attaching Superfund liability means that there will be joint and 
several—strict liability, retroactive liability, maybe imposed by 
order, as to which there is no judicial review, and troubled dam-
ages It is the heaviest artillery of the—in the arsenal, and was in-
tended only for the most serious cases where the Clean Air Act and 
the Clean Water Act and the Resource Conservation Recovery Act, 
and the Toxic Substance Control Act, and FEFRA, and all the other 
laws that apply were inadequate and nothing else would work. 
When all of those had failed, then you were supposed to apply 
Superfund because nothing else was going to do the job. Well, I 
submit to you that this is not Hooker Chemical. This is not Love 
Canal. This is not Times Beach. And that the application of laws 
of that magnitude without a showing that there is a serious prob-
lem from this—certainly, the one I know about, the kind of cattle 
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operation. I think it is a serious issue and that you need to address 
it. 

Now, these cattlemen asked me whether or not these laws ap-
plied to them. They didn’t ask me to come here and simply say—
tell them it doesn’t apply. Well, I looked at it. I spent months look-
ing at it, reading every hearing, every Legislative Committee re-
port, every law, every—all the—everything I could find. And all it 
talked about on the Superfund was synthetic, man-made, manufac-
tured, produced chemicals. It never talked about natural or biologi-
cal processes or this kind of waste. As you heard, EPA has never 
done that. Only very recently have people thought about it and 
suits been brought over whether or not it applies. Well, I looked at 
it and it talks about facilities that release hazardous substances 
into the environment. Well, those don’t comfortably or clearly fit 
defecation, urination, breakdown of manure. I don’t think they 
clearly do. 

So you look at the legislative history and you find that—does it 
mention agriculture at all? Could they have intended it to apply to 
animal waste? Could they have intended it to apply to cattle oper-
ations without even mentioning it? Without even providing for the 
financing of it? They tax petroleum and chemicals and they talked 
about chemical feed stocks. They thought about taxing ammonia, 
but they said ammonia will not be taxed when it is used for agri-
cultural purposes or as a nutrient. So they thought about it. And 
in every case where they thought about it, they did not apply it. 

The thing that I want to mention that it has mentioned that 
there is no exemption for it, I think there is an exemption. I don’t 
think it was intended to apply to begin with, but there is an ex-
emption from response action for naturally occurring releases 
and—here, this is from the Senate history—such as ‘‘diseases or 
contamination resulting from animal waste, e.g. beaver excre-
ment’’—I don’t know why they gave that example—‘‘are excluded 
from the Response Program. Naturally occurring substances’’—
there is more to that. It is complicated. I don’t have time to g into 
it. But that exemption is in there, and it is said in the legislative 
history that it doesn’t apply to animal waste, that it does apply—
the exemption applies. So that—the normal application of fertilizer, 
the natural application of pesticides, that—to say that manure is 
covered, I think, is a stretch if you fairly look at the intention of 
the legislation. 

The second thing I want to cover has to do with the——
Mr. GILLMOR. You need to wrap up. You are going over the time 

limit. 
Mr. CONNERY. I am sorry, my apologies. What I have in front of 

me, the second topic I had wanted to address, was simply the ade-
quacy of existing law to deal with this, which is what you really 
need to show the inadequacy of it before you apply. This green vol-
ume is the Pollution Prevention Program for one CAFO in Texas. 
This is what is required now for every CAFO that discharges what 
it is not allowed to discharged now—water and into the waters of 
the United States. These will become nutrient management plans 
that every significant discharger will have to have. 

Which, the other things in front of me are the State laws that 
apply to CAFOs. I would contend, and would be happy to discuss 
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with you, the adequacy of those laws to do the job for manure. 
Thank you. 

[The prepared statement of Robert T. Connery follows:]

PREPARED STATEMENT OF ROBERT T. CONNERY ON BEHALF OF THE NATIONAL 
CATTLEMEN’S BEEF ASSOCIATION 

Honorable Ladies & Gentlemen of the Subcommittee, my name is Robert T. 
Connery, appearing on behalf of the National Cattlemen’s Beef Association 
(‘‘NCBA’’) to discuss the application of the existing Superfund Laws to manure from 
cattle operations, and the need, in view of pending and threatened litigation, to clar-
ify that those laws do not apply to manure from cattle operations. In particular, this 
testimony will address:
• The lack of any demonstrated need to cover manure from cattle operations as a 

‘‘hazardous substance’’ under the Superfund laws. 
• The adequacy of existing environmental laws other than the Superfund laws to 

adequately regulate and control any potential adverse effects from manure from 
cattle operations. 

• The purpose of Superfund laws, fairly construed, to control synthetic, man-made, 
manufactured and produced chemicals, and hazardous wastes from modern 
chemical technology, not naturally-occurring substances such as manure from 
cattle operations. 

• As a matter of sound legislative policy and common sense, (1) the rejection of Su-
perfund’s application to manure and (2) the reasonable requirement for a sub-
stantial showing to Congress of a severe toxic or hazardous problem from ma-
nure from cattle operations and other forms of animal agriculture before impos-
ing the most coercive, burdensome and inequitable of the nation’s environ-
mental laws on America’s cattle ranching and feeding operations. 

I. BACKGROUND 

Livestock and other animal agricultural operators face growing concerns about po-
tential CERCLA and EPCRA liability for emissions or discharges from manure pro-
duced in their operations. Congress, we respectfully submit, should clarify that it 
never intended to regulate manure under CERCLA or EPCRA. The ‘‘hazardous sub-
stances’’ that present issues regarding CERCLA and EPCRA applicability to live-
stock operations are ammonia and hydrogen sulfide. 

‘‘Cattle Operations’’ include operations that raise and feed cattle in open pastures 
and in open-air cattle feed lots. Grazing of cattle in open pastures is usually in 
fenced areas, and most feeding operations take place in fenced pens. Precipitation 
runoff from pastures and cattle feedlot surfaces is usually contained in runoff reten-
tion ponds. The precipitation runoff retention ponds that are part of Cattle Oper-
ations may, as described below, contain minor amounts of manure and urea from 
runoff, and as a result may produce some ammonia and hydrogen sulfide. These 
ponds are not waste lagoons, nor are they waste treatment facilities. The precipita-
tion runoff retention ponds at Cattle Operations may contain small amounts of sul-
fur from the trace amounts of urea and manure reaching them as a result of precipi-
tation runoff from pens. This sulfur originates in the soils and plants, grains and 
other feedstuffs, and in some cases, supplements, on which the cattle are fed. The 
sulfur in the ponds may produce some amounts of hydrogen sulfide by virtue of an-
aerobic decomposition. However, precipitation runoff retention ponds at Cattle Oper-
ations are designed to be aerobic, not anaerobic. Thus little, if any, hydrogen sulfide 
is expected to be generated from these ponds. 

The natural breakdown of nitrogen in grass and other feeds (primarily corn, but 
also including wheat, sorghum, and other grains and foods) during digestion by cat-
tle results in some ammonia in flatulence, belching and exhalation. In addition, the 
bacterial decomposition of manure and urea excreted by cattle in pastures and feed 
pens produces ammonia over the weeks and months after it is excreted. 

NCBA’s exhaustive review of the statutes themselves, their legislative history, 
and their interpretation by EPA and the courts over the course of more than 20 
years, discovered no mention or indication that substances resulting from flatulence, 
belching, exhalation, or excretion of urine or manure or their bacterial decomposi-
tion, or substances resulting from runoff that encounters and carries relatively 
small amounts of manure or urea into precipitation runoff retention ponds are cov-
ered by CERCLA or EPCRA. The terms of the statutes themselves, which cover ‘‘fa-
cilities’’ that ‘‘release’’ ‘‘hazardous substances’’ into the environment (discussed 
below) do not clearly or comfortably cover the biological and natural processes that 
result in ammonia and hydrogen sulfide at Cattle Operations. It is not a matter of 
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broad or narrow reading of the terms of the statute, but whether those terms cover 
the biological and natural processes responsible for generation of ammonia and hy-
drogen sulfide at Cattle Operations at all. Such coverage is, NCBA believes, ambig-
uous at best, while the exception for ‘‘naturally occurring substances,’’ 42 U.S.C.A. 
§ 9604(a)(3)(A) (discussed below) does seem to cover those processes. 

II. PURPOSE AND INTENT OF CERCLA 

CERCLA was passed in the wake of Love Canal for the purpose of dealing with 
the ‘‘legacy of hazardous substances and wastes which pose a serious threat to 
human health and the environment.’’ S. Rep. No. 99-73, at 12 (1985), and ‘‘to clean 
the worst abandoned hazardous waster [sic] sites in the country . . .’’ H.R.Rep. No. 
99-253, Part 5, at 2 (1985). The legislative history contains a litany of references 
to ‘‘synthetic,’’ ‘‘man-made’’ chemicals, ‘‘chemical contamination,’’ and the results of 
‘‘modern chemical technology’’ as the problems CERCLA intended to address. S. 
Rep. No. 96-848 at 2-6, 12 (1980); S.Rep. No. 99-11 at 1-2 (1985); S. Rep. No. 99-
73, at 12 (1985); H.R. Rep. No. 99-253, part 5, at 2 (1985). It contains no reference 
to an intention to clean up manure or urea, or their byproducts, from cattle or any 
other animal agricultural operations. 

In addition to clean-up of hazardous waste sites such as Love Canal, the Senate 
committee stated that the legislation was intended to cover ‘‘spills and other re-
leases of dangerous chemicals which can have an equally devastating effect on the 
environment and human health.’’ S. Rep. No. 96-848, at 5 (1980) and commented 
that such releases have resulted in the ‘‘loss of livestock and food products to con-
taminated drinking water and feed . . .’’ Id. It also noted that Superfund ‘‘may be 
used to compensate an agricultural producer . . . for loss’’ resulting from such releases 
of hazardous substances’’ id. at 78, and that such losses included injury to ‘‘live-
stock’’ id. at 79. Livestock operations were viewed as needing protection, not as a 
source against which others might need protection. 

Congress also indicated the scope of the activities it intended to cover in the provi-
sions it made for funding the ‘‘Superfund’’ to pay for cleanup. The tax it imposed 
focused on ‘‘the type of industries and practices that have caused the problems that 
are addressed by Superfund;’’ Congress chose to impose the tax ‘‘on the relatively 
few basic building blocks used to make all hazardous products and wastes.’’ H.R. 
Rep. No. 99-253, Part 1, at 141 (1985); S. Rep. No. 96-848, at 19 (1980). These build-
ing blocks, or chemical ‘‘feedstocks,’’ are comprised of petrochemicals, inorganic raw 
materials, and petroleum oil because ‘‘virtually all hazardous wastes and substances 
are generated from these [substances].’’ See id. at 20; see also S. Rep. No. 99-73, 
at 3 (1985) (‘‘The taxable chemical feedstocks generally are intrinsically hazardous 
or create hazardous products or wastes when used.’’); H.R. Rep. No. 99-253, Part 
1, at 141 (1985). (‘‘[T]he problems addressed by CERCLA are byproducts of produc-
tions processes that use these raw materials.’’). Manure, urea, and their byproducts, 
are clearly not among these materials. 

The taxation provisions of CERCLA also indicate that substances like ammonia, 
when used for agricultural purposes, are not covered within the scope of CERCLA. 
Specifically, ‘‘nitric acid, sulfuric acid, ammonia, and methane used to produce am-
monia, when used to produce or manufacture fertilizer, . . . [or] when used as a nutri-
ent in animal feed,’’ are exempted from taxation. S. Rep. No. 99-11, at 69 (1985); 
see also S. Rep. No. 99-73, at 9 (1985). The exemption is based largely on the 
premise that ‘‘taxation of these compounds when used to supplement animal feed 
constitutes a burden on both the animal feed industry and the American agricul-
tural sector which appears to be unnecessary.’’ Id. Like taxation, regulation of the 
agricultural sector in the form of reporting requirements for the release of ammonia 
or hydrogen sulfide from livestock manure and urea would constitute an ‘‘unneces-
sary burden’’ on Cattle Operations. 

III. RELEVANT EXEMPTIONS FROM CERCLA. 

In EPCRA, Congress, recognizing that ‘‘CERCLA response authorities are ex-
tremely broad . . .’’ excluded from the scope of the federal response authority the re-
lease or threat of release ‘‘of a naturally occurring substance in its unaltered form, 
or altered solely through naturally occurring processes or phenomena, from a loca-
tion where it is naturally found.’’ 42 U.S.C. § 104(a)(3)(A); and see also S. Rep. No. 
99-11, at 16 (1985). The Senate committee report clarified this exception from EPA’s 
response authority, noting that naturally occurring releases, such as ‘‘diseases or 
contamination resulting from animal waste (e.g. beaver excrement),’’ are excluded 
from the response program. S. Rep. No. 99-11, at 16 (1985). Thus naturally occur-
ring animal waste, such as urine, urea and manure, in its unaltered form, or altered 
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solely through naturally occurring process or phenomena, are excluded from EPA’s 
response authority. 

The flatulence, urine, urea, and manure, and the releases that result from them 
at dry, open-air Cattle Operations fall, we believe, within the purpose and terms of 
this exemption from EPA’s response authority. Flatulence and the excretion of ma-
nure and urine from cattle are surely naturally occurring, and the location of that 
excretion is surely ‘‘where it is naturally found,’’ i.e. wherever the cattle happen to 
be, whether in a feed pen or a pasture. The manure and urine are unaltered. The 
precipitation and surface runoff affecting them are naturally occurring processes. 
The only change in the location of these animal wastes occurs when they are peri-
odically removed from the cattle pens and recycled through composting and/or appli-
cation to croplands. That movement does not materially affect the bacterial decom-
position of the manure or urea, which occurs independent of its removal, transpor-
tation, sometimes composting, and application to croplands as fertilizer. The ‘‘nor-
mal application of fertilizer’’ is separately excluded from the definition of CERCLA 
‘‘releases’’. 42 U.S.C.A. § 101 (22). 

Some might argue that livestock are not ‘‘naturally’’ contained within fenced pens 
or in the large numbers involved in modern Cattle Operations. However, this ig-
nores that the CERCLA exemption is directed at whether the substance is naturally 
occurring, not at the context or circumstances in which the substance might be re-
leased. 

For reasons that apply with equal force to livestock operations, EPA has exempted 
from release reporting under CERCLA several substances that are not considered 
to present risks that warrant regulation under CERCLA. The agency has found re-
porting of such releases not to be consistent with the purposes of CERCLA release 
reporting: 

‘‘This purpose, as the Agency has previously stated on numerous occasions, is 
to require ‘‘notification of releases so that the appropriate federal personnel can 
evaluate the need for a federal response action and undertake any necessary 
response (removal or remedial action) in a timely fashion.’’ [citation omit-
ted] . . . Thus if the Agency determines that the federal government would never, 
or would only rarely, take a response action as a consequence of the harm posed 
by the release or because of the infeasibility of a federal response, a basis for 
an exemption from the section 103 reporting requirements may exist.’’

54 Fed. Reg. 22524, 22528. 
Based on this interpretation, EPA exempted release of ‘‘naturally occurring radio-

nuclides from large, generally undisturbed land holdings, such as golf courses and 
parks, along with those activities that involve the disturbance of large areas of land, 
such as farming or building construction.’’ Id. 

With respect to disturbance of large areas of land, such as farming that caused 
releases of ‘‘reportable quantities’’ of radionuclides, EPA concluded that those ‘‘ac-
tivities rarely would pose a hazard to the public health or welfare or the environ-
ment because releases would be dispersed widely in the environment at levels not 
much (if at all) above natural background. Id. 

In the same rulemaking EPA exempted ‘‘the dumping of coal and coal ash, as well 
as radionuclide releases to all media from coal and coal ash piles, at utility and in-
dustrial facilities with coal-fired boilers.’’ Id. EPA explained that it did so because 
‘‘the Agency believes that the submission of individual reports from each industrial 
and utility facility with coal and coal ash piles may not be consistent with the pur-
poses of the section 103 reporting requirement.’’ Id. at 22529. (Emphasis added). It 
found that the concentration levels emitted from these piles 

‘‘will always be emitted continuously at low levels spread over large areas’ [and] 
‘‘never will be emitted at a high rate or in an unusually large amount as the 
result of a sudden episodic release . . . Perhaps more importantly, however, a re-
sponse action (i.e., removal or remedial action) under CERCLA does not appear 
to be the most appropriate federal regulatory response to radiation releases that 
are (1) similar in amount and concentration across an entire sector of industry; 
(2) pose acceptable exposure risks; and (3) disperse quickly in the environment 
such that a response is not necessary to cleanup the accumulation of what has 
already been released.’’ 

Id. 
On March 19, 1998, EPA broadened these exemptions from release reporting re-

quirements for radionuclides for land disturbance ‘‘to include land disturbance inci-
dental to extraction activities at all mines except limited categories with elevated 
radionuclide concentrations. 63 Fed. Reg. 13460, 13462, col. 2. It stated its authority 
to do so as follows: 

CERCLA sections 102(a), 103, and 115 together provide EPA with authority to 
grant administrative reporting exemptions. Such exemptions may be granted for 
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releases of hazardous substances that pose little or no risk or to which a Fed-
eral response is infeasible or inappropriate. Requiring reports of such releases 
would serve little or no useful purpose and could, instead, impose a significant 
burden on the Federal response system and on the persons responsible for noti-
fying the Federal government of the release. Through such reporting exemp-
tions, therefore, the Federal response system is able to more efficiently imple-
ment CERCLA and EPCRA and more effectively focus on reports of releases 
that are more likely to pose a significant hazard to human health and the envi-
ronment. 

63 Fed. Reg. 13460 (Mar. 19, 1998). 
EPA’s interpretation of the scope of the naturally occurring substance exemption, 

and its authority to broaden it to cover other activities where response action is in-
appropriate, infeasible and unnecessary, have evident application and relevance to 
Cattle Operations. As noted above, manure is the kind of naturally-occurring sub-
stance Congress intended to exempt from CERCLA. And like radionuclides from golf 
courses, real estate development or mining, and utility coal piles, CERCLA response 
actions would be neither appropriate nor practical respecting emissions related to 
manure. 

The references to agriculture in the legislative history refer to Cattle Operations 
as a resource to be protected and compensated for loss rather than as operations 
which are a source of hazardous wastes to be regulated. To the extent there is men-
tion or explicit treatment of agricultural activities or livestock, it is to exempt activi-
ties such as the ‘‘normal application of fertilizer,’’ 42 U.S.C. 9601(22)(D), and the re-
porting of ‘‘the application of a pesticide produce registered under Federal Insecti-
cide, Fungicide, and Rodenticide Act,’’ 42 U.S.C. 9603(e). Normal agricultural activi-
ties were not intended to be covered under CERCLA. The legislative history of the 
fertilizer application exemption reflects Congressional awareness that chemical fer-
tilizers did contain hazardous substances, but exempted them in normal use in agri-
culture. If it were the intent of Congress to make manure subject to CERCLA while 
it is located at livestock feeding operations, it would be anomalous for Congress to 
have exempted the CERCLA-regulated manure when it is located on croplands and 
used for fertilizer. 

IV. CONGRESS SHOULD CONSIDER THE ADEQUACY OF EXISTING ENVIRONMENTAL LAWS 
BEFORE APPLYING THE EXTRAORDINARY REMEDIES OF SUPERFUND LAWS. 

Cattle and other animal agriculture operations are subject to a vast array of fed-
eral, state and local environmental laws and authority to deal with every conceiv-
able environmental problem presented by them. They include the Clean Air Act, the 
Clean Water Act, the Resource Conservation and Recovery Act, the Toxic Sub-
stances Control Act, FIFRA, soil conservation, dust and odor control, as well as nui-
sance laws, apply broadly throughout the country to provide environmental protec-
tion from every conceivable aspect of cattle and animal agricultural operations. For 
example, under the Clean Water Act, all concentrated feeding operations (CAFOs) 
are required to obtain an NPDES permit if they discharge to waters of the United 
States. Discharges to water from beef cattle CAFOs are prohibited, with a limited 
exception for overflow from properly designed and constructed retention ponds dur-
ing extraordinary rainfall events. CAFOs must comply with best management prac-
tices for land application of manure and prepare nutrient management plans. 40 
C.F.R. Sections 122.21, 122.23, 122.42, Part 412. There has been no indication that 
environmental laws such as these are inadequate. 

The Superfund Laws, by contrast, were adopted for the most serious and drastic 
environmental problems where all other environmental laws had proved inadequate, 
and extraordinary remedies were called for. Superfund provides strict (no showing 
of wrongdoing, fault, or negligence), joint and several (an insignificant contribution 
[one-quarter of one percent]) can make any contributor liable for the entire clean-
up), retroactive (exposure exists for activities that were legal at the time) liability, 
that may be imposed by unilateral order from EPA that is not subject to judicial 
review and carries treble damages for failure to comply. Could Congress have in-
tended to impose such liability on the hundreds of cattle operations across America’s 
heartland without even mentioning them? Of course not. In fact, in every instance 
where possible application of Superfund laws to biologic and natural process was 
discussed, Congress was clear to exclude those processes. That has not been enough 
to prevent litigation over applying the Superfund Laws to manure from animal agri-
culture, and decisions that they apply. We hope Congress will determine that such 
operations do not warrant the drastic and coercive remedies of Superfund and clar-
ify that in an amendment excluding manure from animal agriculture as a CERCLA 
hazardous substance. 
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V. COMMON SENSE AND LEGISLATIVE POLICY AND JUSTIFICATION. 

NCBA submits that a mere common sense consideration of the natural and bio-
logic processes involved with cattle raising and feeding, and the recycling of the ma-
nure that results, are not and should not be within the purview of the Superfund 
Laws. Those laws were intended to apply when all else failed. All else has not failed 
in the regulation of cattle operations. Congress, we suggest, should require more 
than unproven assertions and suggestions prior to imposing the extraordinary, coer-
cive remedies of CERCLA on farming, ranching and cattle feeding. There should, 
we strongly suggest, be a very substantial showing of a national problem of toxic 
and hazardous proportions in order to justify the imposition of government’s most 
drastic powers on its tens of thousands of cattle operations. 

VI. CONCLUSION 

In conclusion, NCBA believes that the Superfund laws, when read fairly and in 
accordance with their purposes and consistent with the other provisions of the stat-
ute, were not intended to apply to manure from Cattle Operations However, even 
if the Superfund laws were intended to apply to cattle and other animal agriculture 
operations in some cases, NCBA believes that ammonia and hydrogen sulfide from 
Cattle Operations either fall within the naturally-occurring substances exemption 
from EPA’s response authority, or fit the criteria under which EPA has exempted 
other activities from release reporting requirement because response action is not 
appropriate or feasible, such as releases of reportable quantities of radionuclides 
from mines, farming and land disturbance or releases from the dumping of coal and 
coal ash at facilities with coal-fired boilers. Releases of these substances from ma-
nure at livestock operations are not like the chemical releases that CERCLA was 
intended to address and do not present the type of health risks that warrant 
CERCLA cleanups. Even if manure emissions did present a significant risk, a 
CERCLA response action would not be a feasible or practical method of mitigating 
the risk. 

We thank the Subcommittee for its consideration of NCBA’s comments and posi-
tion.

Mr. GILLMOR. Thank you very much, Mr. Connery. Now we will 
go to John Starkey. 

STATEMENT OF JOHN STARKEY 

Mr. STARKEY. Thank you, Mr. Chairman. My name is John 
Starkey. I am Vice President, Environmental Programs, at U.S. 
Poultry and Egg, and I am making this presentation today on be-
half of National Chicken Council, National Turkey Federation. I 
thank you for the opportunity to present testimony outlining the 
environmental practices of our Nation’s approximately 35,000 broil-
er and turkey growers, their impact on air and water media, the 
regulation of these farms under media specific laws such as Clean 
Air Act, and the confusion and problems caused by the attempts of 
some to apply the CERCLA/EPCRA requirements to these facilities’ 
norms. 

Broiler and turkey production in this country is almost exclu-
sively a family owned, family operated small farm enterprise. We 
conducted a survey in 2001 where we focused on farm size and lit-
ter management techniques at those farms, and found that—and 
the data is actually in the—in my written testimony—but found 
that the growers were already using litter, in 2001, at an 
agronomically and environmentally sound rate. 

For the poultry grower, there are five tiers of regulation or over-
sight that they have to look at to make—to ensure they have the 
agronomic use of litter. The first tier is a Federal tier, the CAFO 
permit. A discharger would require such a permit. The Second tier, 
as Mr. Connery just alluded to, is an extensive network of State 
regulations. The third tier, based on what is surprising, integrates 
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us today in your contract require that the grower have a nutrient 
management plan. The fourth tier is the bank also requires—the 
lending institution for the facility also requires that you have a de-
veloped and implemented nutrient management plan to ensure the 
continuation of your loan. And then finally, in watersheds with a 
water quality impairment, EPA has provided those states under 
the Clean Water Act a total maximum daily load program, which 
will holistically address the contributors to a specific water quality 
problem. 

Recently, of course, CERCRA and EPCRA has been utilized in 
the alleged release of phosphorous and litter in a particular water-
shed, which was the sole cause of water pollution concerns. Those 
conflict with the facts. In virtually any State that you want to look 
at, there is commercial fertilizer is eight times greater than in all 
the litter in that state, and about five times more phosphorous in 
commercial fertilizer than in poultry litter in major poultry states. 

And I am not trying to condemn or attack agricultural fertilizer 
users, but I am trying to expose a fallacy and ultimately the failure 
of attacking only one nutrient source in addressing these water-
shed nutrient issues, rather than using the TMDL Program that 
Congress provided in the Clean Water Act. 

On the Clean Air Act’s side, there has been allegations as well 
that we are not complying with the Clean Air Act, or the reporting 
requirements of CERPRA and EPCRA. Quite equivocally, I can say 
broiler and turkey farms are not violating Clean Air Act permitting 
requirements or standards. 

The natural breakdown of organic nitrogen, again, as was al-
luded to a moment ago, in poultry litter, can create ammonia. But, 
right now, the facts are that given the uncertainty of the available 
data, the day-to-day variation on a farm, you start off with a bird 
that doesn’t weigh anything. You end up with a bird that weighs 
five pounds. You have an awful lot of variability: temperature, ven-
tilation, a whole lot of things. It is impossible for a farmer to know, 
or a grower to know, on a specific day, did or did not, he go over 
100 pounds of ammonia. 

Now, if a farmer does know, then he has to control ammonia in 
the house, because broilers and turkeys are more sensitive to am-
monia than humans are. And so we have an extensive ventilation 
system that would exhaust the house, and in doing so, the ammo-
nia levels that are there should—and, actually, if you use one of 
the EPA models for modeling air pollution releases, a release of 100 
pounds per day, our reporting threshold, would result in the con-
centration of about 1 part per million of ammonia 100 feet away 
from the house, and the occupational standard for 8-hour exposure 
standard for ammonia is 50 parts per million. 

I guess, just kind of to wrap up, if—you know, so, if you look at 
that level, 50 parts per million is the occupational standard, one 
part per million is going to be the actual concentration 100 feet 
away from the houses. There is not going to be a response from the 
Emergency Response Center to that type of release, and also it is 
well below—obviously, well below the human health standards that 
are established for ammonia. So we ask the—we ask you to support 
the legislation introduced by Congressman Hall. Thank you. 

[The prepared statement of John E. Starkey follows:]
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PREPARED STATEMENT OF JOHN E. STARKEY, VICE PRESIDENT-ENVIRONMENTAL PRO-
GRAMS, U.S. POULTRY AND EGG ASSOCIATION ON BEHALF OF THE NATIONAL CHICK-
EN COUNCIL, NATIONAL TURKEY FEDERATION, AND U.S. POULTRY AND EGG ASSO-
CIATION 

Good afternoon. My name is John Starkey, and I serve as Vice President—Envi-
ronmental Programs for the U.S. Poultry & Egg Association (USPOULTRY). I am 
making this presentation on behalf of the National Chicken Council (NCC) and the 
National Turkey Federation (NTF). It is an honor to have this opportunity to 
present this testimony outlining the environmental practices, procedures, regula-
tions and impact of our nation’s approximately 35,000 broiler and turkey growers. 

By way of introduction, USPOULTRY is a trade organization dedicated to three 
tenets—research, education and communication. For example, USPOULTRY was a 
founding member and partner with EPA, USDA and TVA in the Poultry Water 
Quality Consortium. We sponsor the International Poultry Exposition each year, the 
world’s largest poultry and egg trade show with approximately 20,000 attendees. We 
provide numerous industry-wide training classes in industry-specific terms for poul-
try wastewater treatment facility operators, and HAACP, a program to further en-
hance food safety. We offer seminars on virtually every aspect of poultry production 
and processing, including an annual environmental management seminar. We 
award grants for approximately $1 million/year in poultry related research. These 
grants have included almost $2 million in environmental research related to poultry 
production and processing in recent years; much of this research is being used today 
as the basis of enhanced nutrient management efforts such as the inclusion of phy-
tase to poultry feeds to enhance phosphorus utilization. We sponsor the Family 
Farm Environmental Excellence Award and the Clean Water Award, awards de-
signed to recognize exemplary environmental stewardship at poultry farms and at 
processing facilities, respectively. Our membership consists of integrators, proc-
essors, producers and allied industries in all poultry (broiler, duck, layers, turkeys) 
species. 

USPOULTRY works very closely with our industry’s Washington-based com-
modity trade organizations, National Chicken Council and the National Turkey Fed-
eration, to ensure the research, education and technology needs of our industry are 
met. 

The National Chicken Council is a nonprofit member organization representing 
companies that produce and process over 95 percent of the broiler/fryer chickens 
marketed in the United States. NCC promotes the production, marketing and con-
sumption of safe, wholesome and nutritious chicken products both domestically and 
internationally. NCC serves as an advocate on behalf of its members with regard 
to the development and implementation of federal and state programs and regula-
tions that affect the chicken industry. 

The National Turkey Federation is the national advocate for all segments of the 
turkey industry. NTF provides services and conducts activities which increase de-
mand for its members’ products by protecting and enhancing their ability to profit-
ably provide wholesome, high-quality, nutritious products. 

Today, I am going to address some of the environmental practices at broiler and 
turkey farms and their impact on air and water media; the regulation of these farms 
under media specific laws such as the Clean Air Act and Clean Water Act, and the 
confusion and problems caused by the recent application of CERCLA/EPCRA re-
quirements, heretofore reserved for industrial facilities, to farms, despite exceptions 
in each law to various aspects of normal agricultural operations. 

Broiler and turkey production at the farm level in the United States consists of, 
almost exclusively, family-owned and family-operated relatively small farms. We 
conducted, in concert with NCC and NTF, a survey of poultry growers in 2001, 
which focused on farm size and litter management techniques. Litter, at a poultry 
farm, is the combination of bedding material—such as rice hulls or pine shavings—
and bird manure. Over 16,000 growers (or almost half of all U.S. poultry growers) 
participated in the survey, giving us a very robust data set from which to view our 
industry’s nutrient management techniques. The survey indicated that average 
poultry farm size was as follows:

Table I 
Typical Poultry Farm Size 

Average # of poultry 
houses # of birds 

Broiler ...................................................................................................................... 157 3.21 63,799
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Table I—Continued
Typical Poultry Farm Size 

Average # of poultry 
houses # of birds 

Turkey ...................................................................................................................... 226 3.05 27,004

Given the relatively smaller acreage of poultry farms makes it clear that the cash 
income these families derive from growing poultry is vital to the survival of these 
farms. Indeed, poultry producers have thrived in rural areas of the country that 
were not competitive in traditional row crop farming, and have brought a steady, 
reliable source of farm income dollars to these areas. When combined with the in-
vestment of processors in feed mills, hatcheries, and processing plants—typically 
with more than 1,000 jobs per plant—poultry production has been an economic an-
chor to many rural areas from Pennsylvania to Texas, from Minnesota to Florida 
and along the West Coast. 

Commercial broilers and turkeys are raised in well-lit, well-ventilated comfortable 
‘‘houses’’—typically 40 feet long x 400 to 500 feet long, with an eave height of about 
13 feet. They have free movement to readily available water and feed in the house, 
and temperature is carefully controlled for bird comfort. The floor of the houses are 
covered with 8 inches or so of an absorbent bedding material such as pine shavings 
or rice hulls which also provide a comfortable, and sanitary, environment for the 
bird. Bird manure is absorbed into the litter. Periodically, the litter is removed from 
the house and most commonly used as a natural organic fertilizer. We need to be 
clear broiler and turkey litter is not a waste by definition, because it is a commodity 
that is bought and sold or traded every day in this country. Since it is dry, it can 
efficiently be transported considerable distances—truckloads of north Georgia litter, 
for example, are sold to south Georgia row crop farms as an organic fertilizer. 

As a fertilizer, litter will provide nutrients to crops and pasture to enhance pro-
ductivity. But it offers some very unique advantages in providing these nutrients. 
First, the natural forms of nitrogen and phosphorus in litter have been shown to 
be less likely to ‘‘runoff’’ in storm water than the inorganic nutrients available in 
commercial fertilizer. Litter also provides soils organic matter to improve soil tilth 
and structure, thereby reducing erosion and compaction and enhancing a soil’s re-
sistance to drought. The salt build-up noted with long term used of commercial fer-
tilizer is not only avoided but is actually counter-acted by the use of litter, restoring 
soils to their former productivity. Poultry litter contains many micronutrients so es-
sential to maximizing crop production; its use also reduces how much natural gas 
this country must consume to produce commercial fertilizer. Like any nutrient 
source, it must be managed properly. However, applied at agronomic rates it is 
clearly environmentally superior to the use of commercial fertilizer. 

Poultry growers are using litter in an agronomically and environmentally sound 
manner. In our 2001 survey, we also learned how much litter growers were utilizing 
on their own crops and pastures, versus how much they sold, traded or otherwise 
used. Growers also supplied information on the crops or forage they produced on 
their farms. From this data, we calculated an overall nutrient application rate for 
poultry growers, as well as the average nutrient uptake rate for the crops raised. 
Those results are provided in Figure I. 

This data indicates that as early as 2001, the industry had shifted from a nitrogen 
based application rate to phosphorus based rate. This is significant because, histori-
cally, litter had been applied to fields closer to its nitrogen uptake rate, which led 
to a slow build-up of relatively insoluble phosphorus in the soils. Indeed, a grower 
going into an NRCS office in the late 1990’s for a nutrient management plan would 
have received a nitrogen based plan. The slow build-up of phosphorus that resulted 
from such a plan was viewed as environmentally benign given the unlikelihood it 
would run off; farmers were simply ‘‘banking’’ phosphorus on their soils against the 
day they no longer raised poultry and would have to purchase commercial fertilizer. 
Since phosphorus is commonly the most expensive nutrient in fertilizer, the farmer 
was avoiding that future expense. However, in the last decade, and in particular in 
areas where there is a substantial conversion of farm land to other uses—concerns 
were raised regarding the levels of phosphorus accumulating in soils. The ag depart-
ments of many universities, and USDA Extension Service and other USDA offices, 
and the growers and the processors worked together to develop and implement nu-
trient management plans to address the conversion to phosphorus based plans—and 
indeed, the results from the 2001 survey confirmed those actions have been success-
ful. 
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For the poultry grower, there are four tiers of regulation and/or oversight they are 
subject to ensure agronomic use of litter. The first tier, of course, is the federal tier 
under the CAFO NPDES permits. Any poultry grower with a discharge is required 
to have an NPDES permit, including the preparation and implementation of a nutri-
ent management plan. The second tier is state regulation to ensure agronomic appli-
cation rates. Many states have instituted permits or nutrient management require-
ments for poultry producers. Examples include (but not necessarily limited to) Ala-
bama, Delaware, Indiana, Kentucky, Maryland, Minnesota, Missouri, Ohio, Pennsyl-
vania, Texas and Virginia. Generally speaking, these programs emphasize develop-
ment and implementation of nutrient management programs, and focus more heav-
ily on larger growers—125,000 birds or more for broilers, 65,000 birds or more for 
turkeys. 

The third tier is the processor—or integrator. Today’s production contracts include 
language requiring the grower utilize litter in an agronomically sound manner, and 
to obtain and follow a nutrient management plan prepared with the help of experts 
such as NRCS, or extension service or similarly qualified personnel. 

Note, the integrator stipulation applies to all growers—even those who would be 
too small to be subject to a federal or state permit. This holistic approach to nutri-
ent management planning is intended to ensure the continued use of an excellent 
organic fertilizer indefinitely; and produce environmental benefits vis-à-vis the use 
of commercial fertilizer. Today, close to 100% of all broiler and turkey growers—not 
just defined CAFO’s—have nutrient management plans in place. 

In watersheds with a water quality impairment, a fourth level of regulation is 
available to EPA and the states under the Clean Water Act to ensure reduction of 
loads in the watershed so water quality goals can be achieved. Through the Total 
Maximum Daily Load—or TMDL—program, all inputs are evaluated, and the nec-
essary steps to allow achievement of water quality goals are apportioned amongst 
all contributors to pollutant loads—point source and non-point source alike. 

There are some areas of the country where there are nutrient-water quality 
issues, and where poultry farms are located. Poultry producers—the small family 
farms whose families have often lived in the regions for generations—recognize the 
value of improved water quality. They have been willing to adopt additional best 
management practices in order to further reduce any environmental impact from 
the operations. Poultry farmers are no different from other farmers in that they re-
alize their livelihood is based upon the land and water, and want to preserve the 
value of their communities in general, and their farms in particular, for future gen-
erations. 

In some situations recently, however, CERCLA/EPCRA have been utilized to al-
lege the release of phosphate in animal manure results in the release of elemental 
phosphorus regulated by these statutes. This causes almost exclusive emphasis on 
reduction of poultry-related nutrients, to the exclusion of other sources of these nu-
trients. This is an egregious error, and in the end, the water quality issue may be 
made worse by only addressing poultry nutrients, rather than the whole universe 
of potential contributors to nutrients in streams as was intended under the TMDL 
program under the Clean Water Act. In Figure 2, I have provided comparison of nu-
trients available in poultry litter in Georgia and Virginia compared to the nutrients 
available in commercial fertilizer. 

The results for these states are pretty typical of what you would see for any poul-
try state: there is 7-10 times more nitrogen and 4-6 times more phosphorus avail-
able from commercial fertilizer sold in the state than in all the poultry litter gen-
erated. And, remember, poultry litter is already subject to up to four tiers of regula-
tion or oversight, including the TMDL program. For example, a nutrient manage-
ment plan at a poultry farm will require a buffer zone—usually 35 feet to 100 feet—
around a drainage channel on an agricultural field. With commercial fertilizers, 
there is no such oversight or regulation, theoretically the fertilizer spreader truck 
could drive right through the drainage area to avoid the lost time of diverting 
around it. 

Even where properly applied, nutrients in commercial fertilizers are generally 
more soluble than in litter, i.e., more prone to runoff. Yet, when litter is solely tar-
geted as the source of nutrients, and subject to an even higher level of regulatory 
scrutiny, many may choose to forego the ‘‘hassle’’ factor and switch to commercial 
fertilizers. Often these are non-poultry farmers who have previously bought litter 
for their nutrient needs. Not only does this reduce poultry farmer income, and cause 
more consumption of natural gas for commercial fertilizer production, it also causes 
nutrients that are, pound for pound, more likely to runoff in a storm event to be 
placed in the watershed, exacerbating the nutrient problem, rather than solving it. 

I am not trying to point a finger at agricultural commercial fertilizer users. 
Whether commercial fertilizer or poultry litter, supplying nutrients to crops is a cost 
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for the farmer. A farmer must be efficient in order to compete and remain a viable 
operation, so I believe farmers as a whole judiciously use either source of nutrients. 
Further, with nitrogen in multiple forms all around us and phosphorus being the 
sixth most common element on earth—there is no lack of nutrient sources com-
pletely outside agriculture, from septic tanks to sewage plants, from fallen leaves 
to homeowners desperately trying to win ‘‘yard of the month.’’ The point here is not 
to blame others, but rather expose the fallacy, and ultimately the failure, of attack-
ing only one nutrient source—a comparatively minor one that is already subject to 
regulation and oversight—in addressing these watershed nutrient issues. Utilizing 
CERCLA/EPCRA to increase requirements despite the agricultural exemptions Con-
gress wrote into these laws, on to the agronomic use of litter will stigmatize its 
usage, and increase the use of—and pollution from—commercial fertilizers. Congress 
provided the TMDL program under the Clean Water Act to holistically solve these 
type of watershed wide water quality issues. Where the CERCLA/EPCRA enforce-
ment focuses solely on phosphorus from animal agriculture—a significantly smaller 
piece of nutrient loading—the TMDL easily accommodates, and allows EPA and the 
states to address all sources of nutrients, be it agricultural or urban, from a specific 
source or from multiple soil sources. 

In recent years, also, there have been several enforcement actions alleging an ani-
mal agriculture facility was not in compliance with permitting aspects of the Clean 
Air Act, or release reporting requirements of CERCLA and EPCRA. Unequivocally, 
broiler and turkey farms are not violating Clean Air Act standards, or Clean Air 
Act permitting requirements. The fact is that the levels of VOC’s, particulate matter 
and PM10, etc. in broiler and turkey exhaust air are significantly below the permit-
ting thresholds in the Clean Air Act. Certainly, standards change and evolve over 
time, and it is conceivable that at some point, for some pollutant, a broiler or turkey 
farm will be subject to Clean Air Act requirements. We will vigorously participate 
in the process of proposed changes to these standards, basing our presentations on 
sound scientific principles. And, of course, we recognize the obligation to comply 
with the potential regulatory revisions. But today; we are fully in compliance, and 
any allegation that broiler or turkey houses are avoiding or not complying with 
Clean Air Act rules and regulations is simply false and without basis. 

The natural breakdown of organic nitrogen deposited by poultry in litter in a 
broiler or turkey house can create ammonia. This has led to enforcement action 
under CERCLA and EPCRA against a few broiler farms alleging they have exceeded 
release of the 100 lb/day reportable quantity for ammonia, and should have notified 
the National Response Center and others concerning this release. 

For a moment, consider the family farmer trying to determine whether or not the 
broiler or turkey farm has exceeded a CERCLA/EPCRA release threshold. Assume 
the farmer has assembled the appropriate sections of the Code of Federal Regula-
tions, the National Academy of Science report questioning the accuracy and applica-
bility of emissions estimates in previous studies, the court opinions from the Denver 
and Kentucky courts concerning the release of ammonia from animal housing, EPA 
CERCLA/EPCRA report guidance documents and recent studies listing emission 
rates for various other farms, who may or may not follow some of the same produc-
tion practices. 

The first thing the farmer will notice is that the published emission rates vary 
by almost two orders of magnitude. So the farmer must decide which to use—the 
highest, the lowest, the average, the one with the most similar production practices, 
or perhaps the most similar climate, or bird size? On the heels of that decision, the 
farmer must decide if the release standard is applicable ‘‘per house’’ or per farm. 
Twenty-five years of regulatory history and published EPA guidance says it should 
be quantified per house, yet two recent court cases might suggest to the farmer he 
should aggregate the release. The farmer then decides to call the environmental 
manager at the processor’s poultry plant and ask whether the release should be cal-
culated per house or per farm. The environmental manager does not know either, 
but the processor had requested—almost two years ago—clarification from EPA on 
this exact subject, and had not yet received a response. 

The farmer returns to trying to determine an emission rate. The studies available 
on broilers and turkeys show that the release of ammonia increased as the birds 
got bigger. But, on a day to day basis, many other factors came into play—the type 
of bedding material, the number of flocks previously raised on the litter, the tem-
perature in the house, the moisture level in the house, the use of litter treatments, 
and many other variables rarely described—let alone quantified in these research 
reports. 

There are other questions the farmer could ask like: ‘‘Won’t some of the ammonia 
be converted to an aerosol ammonia hydroxide prior to release, given house condi-
tions are ideal for this to occur.’’ And if so, what percent will be converted, for this 
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is an important issue as the RQ for ammonia hydroxide is 1000 lb/day—10 times 
greater than the anhydrous ammonia RQ. Yet, not a single study before the farmer 
addresses this fundamental question. 

Ultimately, the studies conducted under the Air Consent Agreement—which the 
broiler industry is participating in—may provide the farmer with some of the an-
swers necessary to determine if the farm is subject to release reporting require-
ments. 

But at some point, the farmer has to wonder: ‘‘Why am I having to do this?’’ 
CERCLA and EPCRA are intended to advise emergency response personnel and the 
public about threats to human health and the environment. The entire farm family 
goes into each and every one of their broiler or turkey houses everyday, and have 
for years, and they are as healthy as can be. The farmer knows it is vital to keep 
the house properly ventilated, and has invested substantial amount of capital in en-
suring this. The farmer knows that ammonia levels in the house should average 10 
ppm or less. While certainly there may be short term increases in ammonia con-
centration above 10 ppm depending on the computer controlled ventilation system 
program, the farmer knows the houses should not reach the NIOSH 8-hour ammo-
nia occupational standard for ammonia of 50 ppm. Poultry is more sensitive to am-
monia than humans, and reaching that type of ammonia plateau would affect the 
growth performance of the bird. And a decrease in performance leads to a decrease 
in pay, so the farmer is very motivated to manage ammonia levels. 

The ventilation system moves large quantities of air through the houses—at 5 
mph when the birds are biggest and temperature warmest (and hence, release of 
ammonia is greatest). This leads to a rapid dilution of ammonia in the exhaust, and 
the wind speed also enhances dispersion outside the house. In fact, the release of 
50 lb/day from a house—or about what the highest level most studies suggest would 
come from one house—would result in a concentration of only 0.5 ppm ammonia 100 
feet from the exhaust fan according to the EPA SCREEN3 model. This is far below 
any suggested health standard or occupation standard for exposure to ammonia. 

And so again, the farmer asks ‘‘Why must I do this, with all the uncertainty about 
how to properly account for and measure ammonia release?’’ Because even if the 
farmer does so, and calculates on a given day that reporting is required, there will 
be no emergency response, and there will be no impact on human health, starting 
first with the farmer’s family. 

We ask you to support the legislation introduced by Congressman Ralph Hall to 
re-affirm it was not the intent of Congress to require the farmer to report release 
information that does not impact emergency response or human health.

Mr. GILLMOR. Thank you very much. Dr. Leon Weaver. 

STATEMENT OF LEON D. WEAVER 

Mr. WEAVER. Thank you, Mr. Chairman. My name is Leon Wea-
ver. I am a dairy farmer and a veterinarian. And I have been in-
volved in dairy veterinary medicine and dairy management con-
sulting and dairy production for over 30 years. Before I became a 
full-time dairyman 7 years ago, I served on the faculty and was di-
rector of the University of California’s Veterinary Medicine Teach-
ing and Research Center at the University of California, Davis. 

Today, my testimony is given on behalf of my dairy farm, Bridge-
water Dairy, the dairy cooperative that we are a member of, Conti-
nental Dairy Products, and a sister cooperative, Select Milk Pro-
ducers. I am also on the board of directors of the Ohio Dairy Pro-
ducers, and while this hearing was not a subject of our discussion, 
I am familiar with the views and attitudes of many Ohio dairy pro-
ducers and unaware of any who have views at variance of what I 
am going to express today. 

Bridgewater Dairy milks 4,000 cows, and our farming company, 
Bridgewater Farming, raises crops on over 2,800 acres of land. In 
that respect, we are a large farming operation, but I want to share 
with you that we are a family farm. Our farm and our dairy is 
owned by my wife and my son and myself, and a partner and his 
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wife who are also dairymen, and we alone are the management 
team, hands-on, day-to-day, it is our money at risk. 

Dairy farming is a very capital-intensive business. Cows today 
can cost over $2,000 each. Land can cost $2,000-5,000 an acre. So 
it is easy to see that even a small farm, much smaller than mine, 
can soon have millions of dollars in capital at risk. That is what 
I want to share with you about my concern for these requirements 
that we are discussing today. 

The uncertainty that is introduced into my environment has awe-
some consequences for a family farm like ours. We are all inter-
ested in the science, and we are all interested in the environment, 
and, fortunate for us as dairy producers, we recognize that good 
stewardship and good care of our animals and our land and envi-
ronment, are essential to running a profitable enterprise. We sim-
ply can’t have healthy cows and high productivity and profits if we 
are not taking care of the environment. We survive because the 
health of our animals and the quality of the feed and water that 
we produce are essential to the productivity of our cows. 

To that end, many of us go far beyond what is required by the 
Law. Members of our coop and other dairymen that we know are 
installing things like methane digesters for alternative energy pro-
duction and the treatment of manure. We establish buffer zones to 
protect repairian areas and waterways. For example, a manure di-
gester for my dairy would cost over $5 million. Several of our coop 
members have installed those, and we are making plans—not final-
ized—to install one ourselves. Not required by Law, but to be re-
sponsible to the environment and the cattle that we raise. 

I want to mention as an aside when I described our farm being 
a family farm, that Continental Dairy Products membership is 
about 25 dairymen, are all of a similar size of us, and every single 
one of them is a family farm just like I described our Bridgewater 
Dairy. And Select Dairy Producers, which is much larger in South-
western United States, they are all family farms, they are hus-
bands and wives and children. And I am going to come back to that 
later. 

As has been stated, the issue is whether we should be subject 
and our manure should be subject to EPCRA and CERCLA regula-
tion. I think we have to be careful and watch out for some unin-
tended consequences. The first thing that has been stated is that 
there are no civil suits available. Well, indeed there are civil suits 
available under the Failure to Report Act, and that can cost as 
much as $27,000 per day. $27,000 per day is $750,000 a month. 
What lender would want to loan me money with that potential li-
ability? 

The second intended consequence—several people have men-
tioned how much manure large livestock, and how much phos-
phorous a large livestock operation might produce. Another way to 
say what has already been said is that the manure from one cow 
produces the amount of phosphorous necessary to grow corn on one 
acre of land per year. At Bridgewater Dairy, we distribute our ma-
nure over more acres than we have cows, just like the 20 or 30 or 
50 or 100 cow dairy that you might have I your mind’s eye. We are 
required by the regulatory authorities that we function under to 
show that we plan for the nutrient requirements for our crop, that 
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we document the soil content—the mineral contents of the soil, and 
that we not put more fertilizer, organic or inorganic, on our fields 
than that crop requires. And those records are reviewed not less 
than twice a year by my regulatory authority. What neighbor of 
mine would appreciate using manure, a renewable resource, for fer-
tilizer if he or she might come under the EPCRA/CERCLA report-
ing requirements? An unintended consequence—one unintended 
consequence is to make less land-space available to concentrate the 
application of manure in smaller areas. 

When I grew up on a farm in Pennsylvania and was active in 4-
H and FFA, I was told that if I got a good education and I worked 
hard and I adopted the best management practice and technology 
available, that agriculture could be a sustainable enterprise for me 
and the next generation. I have done those things, and I have been 
successful in enabling my generation to farm when we are one 
child out of six. And I believe that if the requirements that are 
being proposed were to be enacted today, that for my son, and cer-
tainly my grandson, to continue in animal production would prob-
ably require him to move to another continent for no other reason 
than the risk the lenders will not be willing to take. Thank you. 

[The prepared statement of Leon D. Weaver follows:]
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Mr. GILLMOR. Thank you, Dr. Weaver. Dr. Robert Lawrence. 

STATEMENT OF ROBERT S. LAWRENCE 
Mr. LAWRENCE. Thank you, Mr. Chairman and members of the 

committee. It is a privilege to be here today. I come from a public 
health background after doing 25 years of clinical work as a gen-
eral internist, and the public health perspective is one of harm re-
duction. In the School of Public Health, we often talk about the fact 
that our genes cock the gun and environment pulls the trigger. 
What you are dealing with our issues related to how can we con-
tinue to protect the environment so that our genes do not 
unintendedly create disease because of consequences of concentra-
tion. 

There has been a lot of discussion so far about the fact that there 
are a lot of natural products in manure. What is unnatural is the 
enormous the concentration that occurs with CAFOs. There are 
four basic public health issues that you should be considering as 
you contemplate whether or not to alter the EPCRA rule. 

First, current methods of industrial animal production harm the 
environment and threaten the health of the public. CAFOs intro-
duce huge amounts of waste into the environment, as you have al-
ready heard. By one measure, about 1.4 billion tons of waste, equal 
to about five tons of animal waste per person. So Congressman 
Dingell’s question earlier about a two million hog facility would be 
equivalent to about a 10 million—excuse me, a 2,000 hog facility 
would be about a 10,000 population town with no modern sewage 
treatment or modern sanitation facilities. 

Second point, industrial animal production results in the release 
of high levels of gasses, odors, nutrients, pathogens and antibiotic-
resistant bacteria into air, water, and soil. In swine CAFOs, there 
have been identified more than 160 compounds in three categories 
in airborne emissions. These include gasses and vapors, bio-
aerosols, and non-biologic aerosols. The gasses of primary concern 
are ammonia, hydrogen-sulfide, carbon monoxide, and methane. 
The presence of bacterial and protozoan pathogens in groundwater 
intended for drinking water can cause mild to severe bouts of 
gastroenteritis depending on the immune system and the age of the 
affected individual. Contracting antibiotic-resistant bacterial infec-
tions can pose additional treatment challenges. Manure that is 
spread in excess of the lands absorptive capacity leads to excess ni-
trogen and phosphorous in the soil, nitrification of surface waters, 
algae overgrowth including some such as Fisteria facida that 
produce compounds toxic to fish and to humans. 

Third, our current waste management practices in CAFOs 
threaten the environment. We have about 287 million dry tons of 
waste produced each year, more than 270 million dry tons of which 
is applied to land without any prior treatment except for drying. 
In contrast, the population of almost 300 million people in the U.S. 
produces about 6.9 million dry tons of treated waste in municipal 
treatment facilities, and about 3.6 million dry tons of that is ap-
plied to land as sewage sludge. The results of this over-application 
of so much animal waste are that an estimated 48,000 of the 
300,000 miles of impaired U.S. rivers and streams are directly at-
tributable to animal feeding operations. There are high levels of es-
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trogens that—in the effluent from some animal feeding operations. 
Arsenicals used in poultry production for growth promotion and for 
controlling intestinal parasites lead to2 million pounds, or 2,000 
tons of arsenic being introduced into the environment each year 
from U.S. poultry operations alone. And we all know that arsenic 
is a proven carcinogen. 25 million pounds of antibiotics are used in 
U.S. food animal production in sub-therapeutic doses in an experi-
ment to produce antibiotic resistance. The 3 million pounds of anti-
biotics used to treat human disease are increasingly under assault 
because of the crossover of these antibiotic-resistant genes. And 
about 1.3 million households in the U.S. now have water supplies 
with nitrate levels above the maximum contaminant level of 10 
milligrams per liter. 

And finally, fourth, the feed ingredients used in industrial ani-
mal production are undermining the antibiotics used in human 
medicine. Resistant strains of bacteria that develop in CAFO ani-
mals undermines the usefulness of these same antibiotics for treat-
ing human infection. The antibiotics are added to animal feed, so 
animal feed increasingly contains a number of things that are not 
natural organic materials, also includes scrapings from iron found-
ries, which has cadmium and lead and other heavy metals, all of 
which can get into the food chain and harm the human population. 
According to the Union of Concerned Scientists, more than 70 per-
cent of all antibiotics produced in the U.S. now are used in animal 
production. 

We have, with these enormous threats to the health of the pub-
lic, this is not the time to relax expectations and standards for the 
regulatory attention that CAFOs need in order to protect the safety 
of the American people. In 2003, the American Public Health Asso-
ciation, representing 80,000 public health professionals, felt there 
was sufficient documented harmful effects of CAFOs to warrant 
passage of a resolution calling for a moratorium on the building of 
new CAFOs until additional data can be gathered and policies im-
plemented to protect public health. The evidence continues to build 
since then that these are dangerous and harmful operations to the 
health of people living in and around the CAFOs. 

Thank you, Mr. Chairman. 
[The prepared statement of Robert S. Lawrence follows:]

PREPARED STATEMENT OF ROBERT S. LAWRENCE, EDYTH SCHOENRICH PROFESSOR OF 
PREVENTIVE MEDICINE, PROFESSOR OF HEALTH POLICY AND ENVIRONMENTAL 
HEALTH SCIENCES, DIRECTOR, CENTER FOR A LIVABLE FUTURE, JOHNS HOPKINS 
BLOOMBERG SCHOOL OF PUBLIC HEALTH 

INTRODUCTION 

Over the past 50 years, food animal production in the US has undergone a trans-
formation. First developed in the poultry industry during the 1930s and 1940s, the 
industrial procedures of growing and processing large numbers of animals in heavy 
concentration has been adopted by the beef cattle, hog, dairy and some other indus-
tries. In today’s industrial animal production (IAP) system, most animals grow to 
market weight in facilities know as concentrated animal feeding operations 
(CAFOs). The US EPA criteria for CAFO designation are species-specific and indi-
cate the minimum numbers of animals per operation. CAFOs now dominate US live-
stock and poultry production. To illustrate this trend toward greater concentration 
of production, consider that in 1966, 57 million hogs were raised on one million US 
farms. In 2001 approximately the same number of hogs was raised on 80,000 farms 
(more than half were raised in just 5,000 facilities). The total production of hogs is 
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now about 100 million per year. (USDA National Agriculture Statistics Service and 
US Census of Agriculture) 

Today, animal production in the US is dominated by vertically integrated indus-
tries managing production from genetics of the breeding stock to finished products 
ready to be cooked for the table. High throughput is achieved through intensive op-
erations under confined conditions that harm the environment and threaten public 
health in many ways. These factors led the American Public Health Association in 
2003 to adopt a resolution calling for a moratorium on the building of new CAFOs 
until additional data can be gathered and policies implemented to protect public 
health. (APHA, 2004) 

1. CURRENT METHODS OF INDUSTRIAL ANIMAL PRODUCTION (IAP) AND CAFOS HARM THE 
ENVIRONMENT AND THREATEN THE PUBLIC’S HEALTH. 

Harm to the Environment 
CAFOs generate and introduce huge amounts of waste to the environment. As of 

1997, animal production in the US created approximately 1.4 billion tons of waste. 
This amount is the equivalent to about 5 tons of animal waste for each person in 
the country (Horrigan, 2002). Another way to look at this problem is to consider that 
since a hog produces about four times as much solid waste as an average person, 
a typical CAFO raising 10,000 hogs is equivalent to a small city of 40,000 people 
with no sewage treatment or modern sanitation facilities. 

CAFOs generally produce more waste than can be utilized as fertilizer on nearby 
fields, and transportation costs prohibit shipping the waste to more distant crop-
lands. These wastes are difficult to store because of the sheer volume produced and 
the expense associated with transporting. Storage cesspits for hog waste or poultry 
waste piles leak and pollute groundwater and streams. Waste from storage pits that 
is land applied can pollute the air, surface water, and shallow aquifers (Wing, 2002). 
The amount of phosphorus and nitrogen in the waste usually exceeds what crops 
can utilize or the soil can retain. Surface water can become contaminated and lead 
to algal blooms, eutrophication (Osterberg, 2004, APHA, 2004) and serious public 
health risks of pathogenic micro-organisms (Wing, 2000, Hamscher, 2003). 

The experiences of large swine-producing states, such as North Carolina and 
Iowa, have shown that deep CAFO cesspits can leak and overflow into ground wa-
ters and nearby surface waters. A report produced by the Iowa State University Ex-
tension, in collaboration with the Iowa Department of Natural Resources, noted that 
from 1992-1998, 86 uncontrolled discharges into surface waters were reported, with 
20 discharges associated with formed cesspits (Lorimor, 1999). These discharges, 
along with runoff from areas where manure is land applied, can contaminate both 
ground waters and surface waters with pathogenic microbes and nutrients that can 
cause human illnesses. 
Threats to the Public’s Health 

In addition to the environmental impacts mentioned above, CAFO-generated 
wastes create many public health risks. (Wing, 2000, APHA 2004) A key issue is 
that animal feeds used in CAFOs may also include animal wastes, animal tissues 
and animal by-products, and other additives that can contaminate human food or 
the environment. Many feed ingredients used in CAFOs pass through the animal 
directly into manure, including heavy metals such as arsenic, antibiotics, nitrogen 
and phosphorus (Arai, 2003; Lasky, 2004; Silbergeld, 2004). 

CAFO-generated wastes also contain pathogens that can cause disease in humans, 
including Salmonella, Campylobacter, and Cryptosporidium, and can pollute drink-
ing water with nitrates in concentrations potentially fatal to infants. The presence 
of excessive nitrates in drinking water has been associated with blue-baby syndrome 
or methemoglobinemia, a cause of both illness and death in infants (Fan, 1996; 
Johnson, 1990). Some studies also suggest that the development of blue-baby syn-
drome is more likely when the nitrate-containing water supply is also contaminated 
with bacteria—a situation that may be expected when groundwater is contaminated 
with animal feces (Cole, 2000; Fan, 1996). In addition, animal studies and some 
human studies suggest that developmental defects in the central nervous system, 
as well as miscarriages, also may occur as a result of exposures to excessive levels 
of nitrates (Fan, 1996; Kramer, 1996). 

Organic dust, bacterial endotoxins and manure-generated compounds such as am-
monia and hydrogen sulfide are also found in CAFO-generated wastes (Schiffman, 
2001). Many of the exposures to pollutants from CAFOs are intensified for employ-
ees and the people living in neighboring communities. Air polluted with ammonia, 
hydrogen sulfide, and dust from CAFOs is harming the health of both workers and 
residents living downwind from these operations. 
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Several published studies have documented a range of contaminants, microbial 
agents and health effects in workers exposed to swine (Wing, 2000; Hamscher, 2003; 
Chapin, 2005; Cole, 2000; Merchant, 2005). These studies provide the groundwork 
for an increasing body of research to evaluate possible community health effects. 
Similar to the way second-hand smoke affects not only the smoker but also impacts 
the health of those nearby, industrial animal production procedures can impact the 
health of not only workers, but also their families and community members. 

Numerous studies describing the adverse respiratory effects occurring among 
swine CAFO workers and producers have been published in the U.S., Sweden, Can-
ada, the Netherlands and Denmark (Donham, 1989; Holness, 1987; Zejda, 1993; Von 
Essen, 1998). Results of these investigations concur that approximately 50% of 
swine workers experience one or more of the following health outcomes: bronchitis, 
toxic organic dust syndrome (TODS), hyper-reactive airway disease, chronic mucous 
membrane irritation, occupational asthma, and hydrogen sulfide intoxication. These 
studies also have shown increased risks of exposure to bacterial and viral infectious 
agents among swine workers and producers compared to other agricultural cohorts 
(Thomas, 1994), as well as higher incidences of antibiotic-resistant bacterial infec-
tions (Saida, 1981; Nijsten, 1994). 

Adverse health outcomes experienced among neighbors of large-scale animal pro-
duction facilities have been reported in three published, peer-reviewed epidemiolog-
ical studies. One study evaluated the effect of swine odors on mood in 44 people liv-
ing near a swine facility (Schiffman, 1995). The results of the study indicated that 
people living near the swine facility had significantly more depression, tension, 
anger, fatigue and confusion than control subjects who did not live near a swine fa-
cility. In another study, the mental and physical health of 18 people living near a 
large-scale swine facility was evaluated (Thu, 1997). The results of this study sug-
gested that people living near the facility had significantly elevated rates of physical 
symptoms that were consistent with symptoms reported in occupational studies of 
swine workers. A third study compared physical symptoms and quality of life among 
155 individuals from 3 different rural communities (Wing, 2000). The community 
living within 2 miles of a large-scale swine facility reported significantly greater fre-
quency of headaches, runny nose, sore throat, coughing, burning eyes, and diarrhea. 
Although no published studies have investigated the effects of large-scale poultry 
operations on the health of nearby neighbors, it is likely that similar health effects 
could be observed since swine and poultry facilities emit many of the same airborne 
contaminants. 

People living near CAFOs experience serious impacts to water quality such as 
contaminated wells. (Flora, 2002; Stull, 2004). Community residents living near 
CAFOs and children of CAFO operators are also exposed to pollutants. A University 
of Iowa study found that people living near large-scale hog facilities reported higher 
incidence of head aches, respiratory problem, eye irritation, nausea, weakness, and 
chest tightness (Thu, 1997). Children of CAFO operators in Iowa have higher rates 
of asthma than do other farm children (Merchant, 2005). Several studies have also 
documented increased rates of physical and mental illness among people living near 
CAFOs (Wing, 2000). 

Should Avian Flu take hold among the poultry CAFOs in the U.S. that currently 
produce about 8 billion chickens, turkeys, and ducks per year for human consump-
tion, the workers involved in feeding, watering, catching, transporting, processing, 
and cleaning the barns for the next batch of 25-30 thousand birds would likely be 
at significant risk for bird-to-human movement of the H5N1 virus. 

The need for greater public health scrutiny of IAP animal feed composition is well 
illustrated by the cases of bovine spongiform encephalopathy (BSE or mad cow dis-
ease). Animal feed that includes BSE-contaminated tissue (i.e., brain, spinal cord, 
etc.) is a prime way for the disease to spread. Chicken litter (feces, feathers, spilled 
feed) is still used in cattle feed, and the controls for monitoring the inclusion of 
‘‘downer’’ cattle and slaughterhouse offal in poultry feed are inadequate to assure 
that prions (the abnormally folded proteins responsible for BSE) don’t enter the feed 
supply for poultry and, subsequently, the poultry litter used for cattle feed. 

2. INDUSTRIAL ANIMAL PRODUCTION RESULTS IN THE RELEASE OF HIGH LEVELS OF 
GASES, ODORS, NUTRIENTS, PATHOGENS AND ANTIBIOTIC RESISTANT BACTERIA INTO 
THE AIR, WATER, AND SOIL. 

Air 
More than 160 compounds have been identified in airborne emissions from swine 

CAFOs (Spoelstra, 1980). These compounds can be grouped into 3 categories: gases 
and vapors; bioaerosols; and non-biologic aerosols (Cole, 2000; Donham, 1977; Olsen, 
1996; Pickrell, 1991). 
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The gases associated with CAFOs of primary concern to public health are ammo-
nia, hydrogen sulfide, carbon monoxide and methane. The main sources of these 
gases include poultry and swine facilities, windrows of stored poultry litter, cesspits 
adjacent to swine barns, and land-applied poultry litter and swine wastes. At high 
concentrations, ammonia and hydrogen sulfide adversely affect the respiratory sys-
tem, and cause eye and skin irritation. The swine-related bioaerosols of concern to 
public health are endotoxins. Endotoxins are fragments of gram-negative bacteria 
that are generally present in high concentrations at a swine production facility. 
When endotoxins are inhaled, chronic respiratory symptoms such as coughing and 
wheezing, pulmonary impairment, and fever can result (Douwes, 1997). 

Bioaerosols present in and around CAFOs include (but are not limited to) bac-
teria, antibiotic-resistant bacteria and endotoxins. Recent studies have shown that 
98% of airborne bacteria present in large-scale swine and poultry operations are re-
sistant to multiple antibiotics that are used in both animal production and human 
medicine (Chapin, 2005; McCarthy, in preparation). 
Water 

The presence of bacterial and protozoan pathogens in ground water intended for 
drinking water can cause mild to severe bouts of gastroenteritis, depending on the 
immune status and age of the affected individual. Contracting antibiotic-resistant 
bacterial infections can pose serious challenges in treatment. Studies published in 
the New England Journal of Medicine have shown an association between the use 
of antibiotics in animal production operations and antibiotic-resistant bacterial in-
fections in humans (Molbak, 1999; Smith, 1999). Other studies of poultry, poultry 
farmers and poultry slaughterers have documented the spread of antibiotic-resistant 
Enterococcus sp. and Escherichia coli from poultry to humans (van den Bogaard, 
2001; van den Bogaard, 2002). 

In 1998, the Centers for Disease Control and Prevention, the U.S. government’s 
lead agency for protecting the safety and health of Americans, conducted a pilot in-
vestigation of the microbial and chemical constituents of water and other environ-
mental media affected by poultry litter around large poultry operations (Karpati, 
1998). Results from this study indicated that ground water and/or surface waters 
near large-scale poultry operations were contaminated with the following:
• Nutrients, including nitrite, nitrate, ammonia and Kjeldahl nitrogen 
• Solutes, including chloride, barium and copper 
• Pesticides, including atrazine, methoxychlor, alachlor, metolachlor and cyanazine 
• Antibiotic residues, including tetracyclines and fluoroquinolones 
• Bacterial pathogens, including, Escherichia coli, Salmonella sp., and Enterococcus 

sp. 
• Antibiotic-resistant Escherichia coli, Salmonella sp., and Enterococcus sp. 

The CDC also investigated the microbial and chemical constituents of ground and 
surface water near a swine CAFO (Campagnolo, 1998). This study revealed that 
ground water and surface waters near the swine CAFO were contaminated with the 
following:
• Nutrients, including phosphate, nitrate and nitrite 
• Common ions, including arsenic 
• Trace elements 
• Antibiotics 
• Parasitic oocysts of Cryptosporidium parvum 
• Bacteria, including E. coli, Enterococcus, and Salmonella, all demonstrated anti-

biotic-resistance to antibiotics that are commonly used as feed additives in 
swine production. Most of these antibiotics are also used in human medicine to 
treat clinical disease. 

Soil 
Manure land application in excess of the land’s absorptive capacity also can lead 

to excess nitrogen and phosphorus in soil, eutrophication of surface waters and 
algae overgrowth—including some algae that produce compounds that are toxic to 
fish and humans. 

3. CURRENT WASTE MANAGEMENT PRACTICES IN INDUSTRIAL ANIMAL PRODUCTION 
THREATEN THE ENVIRONMENT AND PUBLIC HEALTH. 

Before industrial methods were adopted in animal agriculture, the amount of 
waste produced by small numbers of animals on family farms was applied to pas-
ture and cropland in amounts that maintained the balance of soil fertility. Coupled 
with crop rotation and open pasturing of animals most farms were able to maintain 
an ecologic balance. With the emergence of CAFOs and the associated production 
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in concentrated areas of huge quantities of untreated solid and liquid wastes, the 
ecologic balance was upset. Current animal production in the U.S. yields 287 million 
dry tons of waste, more than 270 million dry tons of which is applied to land with-
out any prior treatment. 

In contrast, the population of almost 300 million people in the U.S. produces 
about 6.9 million dry tons of treated waste in municipal treatment facilities, 3.6 mil-
lion dry tons of which is applied to land as sewage sludge. 

Impacts from waste: Rivers and streams
• An estimated 48,000 of the 300,000 impaired U.S. river and stream miles are due 

to animal feeding operations (USEPA, 2003) 
• High levels of estrogens are in effluent from animal feeding operations 

Drugs used in CAFOs end up in waste
• Arsenicals used in poultry production for growth promotion and for controlling in-

testinal parasites lead to 2 million pounds or 2,000 tons of arsenic being intro-
duced into the environment each year from U.S. poultry operations alone. 

• 25 million pounds of antibiotics are used in U.S. food animal production in sub-
therapeutic doses. About 75% of these antibiotics are excreted into CAFO 
wastes. 

Impacts from waste: Drinking Water
• 1.3 million households have water supplies with nitrate levels above the max-

imum contaminant level of 10 mg/L. (USEPA, 2002) 
In many states, it is legal for CAFO storage cesspits (or what are referred to as 

‘‘lagoons’’) to leak millions of gallons of liquid waste, (Simpkins, 2002; Huffman, 
1995; Schulte, 1998). Moreover, CAFO cesspits overflow or breech (Mallin, 2000; 
Wing, 2002). It is also important to note that these cesspits are often located on 
floodplains, extend below the water table or are sited over alluvial aquifers (valu-
able drinking water sources but vulnerable microbial contamination) (Simpkins, 
2002). 

4. FEED INGREDIENTS USED IN INDUSTRIAL ANIMAL PRODUCTION ARE UNDERMINING 
THE EFFECTIVENESS OF ANTIBIOTICS IN MEDICAL CARE. 

Antibiotics are used extensively at sub-therapeutic levels in CAFOs. The anti-
biotics are added to animal feeds in addition to arsenic and other metal compounds 
for growth promotion purposes (Barza, 2002; Sommers, 2002; Momplaisir, 2001). Ac-
cording to the Union of Concerned Scientists, more than 70% of all antibiotics pro-
duced in the U.S. are used in animal production. It is estimated that 23 million 
pounds of antibiotics are used annually in U.S. animal production, as compared to 
3 million pounds of antibiotics prescribed for humans. (Mellon, 2002). Most of these 
medicines are either identical to or very similar to human medicines. There is 
strong scientific evidence that the antibiotics used in CAFOs contributes to anti-
biotic resistance transmitted to bacterial pathogens that affect human disease. 
(Barza, 2002; WHO, 2001). Resistant strains of bacteria that develop in CAFO ani-
mals undermine the usefulness of antibiotics in treating humans (Mellon, 2001). 

The World Health Organization recognizes that resistant strains of human patho-
gens have been identified in animal production facilities and has recommended put-
ting an end to the non-therapeutic use of antibiotics in animal husbandry, (WHO, 
1997). The American Public Health Association adopted Resolution 2004-13, ‘‘Help-
ing Preserve Antibiotic Effectiveness by Stimulating Demand for Meats Produced 
Without Excessive Antibiotics’’ thereby recognizing the threat to public health posed 
by non-therapeutic use of antibiotics in CAFOs (APHA, 2004). 

All uses of antibiotics inevitably lead to the selection of resistance organisms. In 
human medicine this problem is approached by selective use of antibiotics for con-
firmed bacterial infections, encouraging patients to complete the full course of treat-
ment to eradicate the infection, and to educate patients and doctors alike that over-
prescribing of antibiotics for such things as viral upper respiratory infections con-
tributes to the emergence of antibiotic-resistant organisms. Antibiotic resistant bac-
teria, especially in hospital-acquired infections, are an increasingly serious clinical 
problem. The same classes of drugs are used in food animal production as in clinical 
medicine. 

How is antibiotic use in industrial animal production related to human health?
• Animals are given antibiotics in their feed throughout their life 
• Antibiotic resistant bacteria are selected out in the gut of the animal 

Antibiotic resistant bacteria in animal waste ends up on the meat and in the envi-
ronment. Human exposure to antibiotic resistant bacteria then occurs from ingest-
ing contaminated foods, breathing air containing bacteria, and drinking contami-
nated water. 
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CDC recognizes that virtually all important bacterial pathogens in the U.S. are 
becoming resistant to currently available antibiotics. In 1998, the National Academy 
of Sciences estimated that antibiotic resistant bacteria costs the US $4—5 billion 
each year in hospitalizations for protracted infections, loss of work, and premature 
death or disability. 

Total Burden of Foodborne Illnesses (CDC, Emerging Infectious Diseases, 1999)
• Illnesses: 76,000,000
• Hospitalizations: 323,000
• Deaths: 5,200

A global problem needs global leadership: bacteria without borders
• Drug resistant salmonella, originating in Japanese fish farms, reached US in 3 

years 
• Bacteria move by wind from Africa to the US 
• Wild birds carry bacterial and viral diseases across oceans 
• Antibiotic resistance genes are picked up and transferred among bacterial popu-

lations, from non-pathogenic to pathogenic strains 
The rate of spread of these antibiotic resistant genes and organisms is a function 

of how many hosts (people or food animals) are exposed to sub-therapeutic doses of 
antibiotics. 
Summary 

The public health threat of CAFOs reflects the multiple exposure routes through 
air, water, and soil of harmful gases, pollutants such as sulfur dioxide and nitrates, 
and pathogenic micro-organisms. 

Gases, odors and nutrients are problematic but are not the only public health con-
cern. 

Antibiotic resistant bacteria are a major public health threat. 
These real and urgent public health issues associated with CAFOs warrant 

strengthening rather than lowering the standards regarding air and water quality. 
To date, no swine producing state has been able to control adequately manure 

waste and airborne emissions from swine CAFOs, such that potential environmental 
health problems and public health problems among neighboring landowners are 
eliminated. 

Given the current situation and the efforts by large producers to introduce CAFOs 
to new areas of the U.S., now is not the time to be reducing the regulatory attention 
that CAFOs receive. 

The documented harmful health effects of CAFOs motivated the American Public 
Health Association in 2003 to adopt a resolution calling for a moratorium on the 
building of new CAFOs until additional data can be gathered and policies imple-
mented to protect public health. 
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Mr. GILLMOR. Thank you very much, Dr. Lawrence. You heard 
the bells again. That means we are going to have another series 
of votes. But I want to be sure we get the panel concluded, so let 
me go to Ms. Merkel. 

STATEMENT OF MICHELE M. MERKEL 
Ms. MERKEL. Okay. Thank you, Mr. Chairman and members of 

the subcommittee for the opportunity to testify today. My name is 
Michele Merkel, and I am senior counsel of the Environmental In-
tegrity Project, which is a non-profit organization that advocates 
for the effective enforcement of environmental laws. I am testifying 
today on behalf of 19 other organizations and individuals who are 
concerned about recent Congressional interest in exempting all 
hazardous releases associated with manure from the notification 
and reporting requirements under CERCLA and EPCRA. 

We ask you to continue to require reporting under these statutes 
from large agricultural operations that release hazardous sub-
stances at levels that may jeopardize public health. In addition, we 
ask you to maintain authority under CERCLA to require livestock 
operations to clean up their un-permitted releases of hazardous 
waste. Without these statutes, the government is left powerless to 
protect critical natural resources like public drinking water sup-
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plies, and the public is unwittingly exposed to potentially dan-
gerous quantities of hazardous pollutants. 

As we have heard today, the face of animal agriculture has 
changed dramatically in recent years. The traditional practices of 
the independent farmer have yielded to an industrial paradigm 
that rests on economies of scale. The new system more closely rep-
resents manufacturing than it does farming. Now we have thou-
sands, or even millions, of animals confined in buildings, and these 
mega-facilities can produce thousands of tons of waste every year, 
and are capable of releasing significant, even dangerous quantities, 
of toxic gasses to nearby communities. 

For example, Threemile Canyon Farms in Boardman, Oregon, re-
cently reported that its 52,300-head dairy cow operation emits 
15,500 pounds of ammonia per day. This is 5,675,000 pounds per 
year. That is 75,000 pounds more than the Nation’s No. 1 manufac-
turing source of ammonia air pollution. 

Unless properly regulated, corporate agriculture presents serious 
threats to human health. As Dr. Lawrence just mentioned, the 
risks to public health is so great that the American Public Health 
Association, the Michigan State Medical Society, the Canadian 
Medical Association, as well as local boards of health, have all 
called for a moratorium on new construction of concentrated animal 
feeding operations. 

CERCLA and EPCRA provide an essential safety net for pro-
tecting water supplies and protecting the air that we breathe. The 
reporting requirements under these statutes provide local, State 
and Federal agencies with critical information about potentially 
dangerous releases of hazardous substances that could affect com-
munities. And if a reported release demands a response, the gov-
ernment may act to respond to that release. And if the government 
acts, it may recoup the cost of its action. CERCLA upholds the 
principle that polluters, not the public, should bare the cost and re-
sponsibility for remedying the harmful conditions that they create. 

Now, we have heard industry representatives today assert that 
livestock operations should be exempt for a number of reasons. 
First, we often hear that the environmental community wants to 
use these laws to shut down agriculture, and that citizen suit liti-
gation threatens to impose high penalties in natural resources dan-
ger. But this could—nothing could be further from the truth. There 
have only been a couple of citizen suits ever brought against 
CAFOs that have had CERCLA and EPCRA claims. These suits 
were brought by rural residents, including family farmers, against 
some of the largest operations in the country. In both Sierra Club 
cases, the industry did not pay a single penny in penalties. Fur-
thermore, natural resource damages may only be recovered by a 
designated Federal, State or tribal trustee. 

Another myth that we hear is that livestock operations are al-
ready over-regulated by Federal Law. First, CERCLA and EPCRA 
require the reporting of only non-federally permitted releases. If an 
operation’s emissions are authorized by a permit under another 
Federal statute, they do not have to report these emissions. And re-
leases that are federally permitted, are exempt not only from the 
notification requirements, but from CERCLA liability as well. How-
ever, health threats and pollution from factory farms has been 
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poorly controlled by other Federal laws. States have never issued 
a single Clean Air Act permit to an operation to date, and although 
the Clean Water Act has required large livestock operations to ob-
tain permits for more than 30 years, non-compliance has been 
widespread. 

In 2001, EPA estimated that at least 13,000 operations were re-
quired to have Clean Water Act permits, but EPA and States had 
issued just 2,520 permits. 

Industry also asserts that Congress never intended to apply 
CERCLA and EPCRA requirements to animal agriculture. How-
ever, they cite no authority for this claim. If Congress had intended 
such a result, it could have and would have excluded animal pro-
duction facilities from the reporting requirements. Instead, they 
chose only to exempt the normal application of fertilizer, and pro-
vide an exemption for regulated substances used in routine agricul-
tural operations. No one has tried to take these exemptions away. 
What industry has a problem with is that Federal courts have de-
clined to apply these exemptions to corporate agriculture. But this 
is only happening in cases where the specific facts of the case have 
shown that the operation over-applied its waste to fields or vented 
dangerous quantities of hazardous pollutants from buildings. 

Finally, industry argues that releases of hazardous substances 
from animal production facilities like ammonia and hydrogen-sul-
fide, should be exempt because these are naturally occurring. But 
there is nothing natural about amassing millions of animals in 
buildings and flushing their waste into pits that can be several 
football fields big, nor is there anything natural about over-apply-
ing the animal waste to crops that can’t use the nutrients. This ex-
emption is meant to apply only to releases of background levels of 
chemicals, or releases that occur naturally without any human in-
terference, not to hazardous substances that are added to the envi-
ronment and disposed of during the improper storage and handling 
of waste. 

I am here today not because environmentalists or family farmers 
want to shut down agriculture. Rather, this is about holding all in-
dustries accountable for pollution that threatens public health and 
the environment, whether you are a manufacturing plant, a chem-
ical plant, or an industrial agricultural operation. There is no com-
pelling reason to exempt livestock facilities from these statutes, 
particularly when Congress has already put exemptions in place to 
cover those operations that farm responsibly. Like everyone else, 
rural residents have a right to know what toxins are being dumped 
into their air and water. 

In closing, before you consider any amendments to current law, 
we request that you hold field hearings so that citizens who are af-
fected by pollution from these large operations have an opportunity 
to testify as well. Thank you. 

[The prepared statement of Michele M. Merkel follows:]

PREPARED STATEMENT OF MICHELE M. MERKEL, SENIOR COUNSEL, ENVIRONMENTAL 
INTEGRITY PROJECT 

Thank you Mr. Chairman and Members of the Subcommittee for the opportunity 
to testify today. My name is Michele Merkel, and I am senior counsel of the Envi-
ronmental Integrity Project (EIP), a nonprofit organization that advocates for effec-
tive enforcement of environmental laws. I am testifying this morning on behalf of 

VerDate 0ct 09 2002 15:16 Jun 12, 2006 Jkt 000000 PO 00000 Frm 00136 Fmt 6633 Sfmt 6621 F:\DOCS\27001.TXT HCOM1 PsN: JOEP



131

EIP, Center on Race, Poverty & the Environment, Clean Water Action Alliance of 
Minnesota, Conservation Council of North Carolina, Family Farms for the Future, 
Idaho Conservation League, Illinois Stewardship Alliance, Institute for Agriculture 
and Trade Policy, Iowa Citizens for Community Improvement, Iowa Environmental 
Council, Izaak Walton League of America, Land Stewardship Project, Natural Re-
sources Defense Council, Northwest Environmental Defense Center, Savannah 
Riverkeeper, Inc., Sierra Club, Southern Environmental Law Center, Sustainable 
Agriculture Coalition, Waterkeeper Alliance, Melody Torrey on behalf of Missouri 
Stream Team #714, Rolf Christen, and Robert E. Rutkowski. 

We are concerned about recent Congressional interest in exempting all hazardous 
releases associated with manure, including ammonia and hydrogen sulfide, from the 
notification and reporting requirements under the Comprehensive Environmental 
Response, Compensation and Liability Act (CERCLA) and the Emergency Reporting 
and Community Right to Know Act (EPCRA). We urge you to continue to require 
hazardous release reporting under these statutes from large agricultural operations 
that release ammonia or other hazardous substances at levels that may jeopardize 
public health. In addition, we urge you to maintain authority under CERCLA to re-
quire livestock operations to clean up their unpermitted releases of hazardous waste 
to the environment. Without these statutes, the government is powerless to protect 
critical natural resources like public drinking water supplies, and the public is un-
wittingly exposed to potentially dangerous quantities of hazardous pollutants. 

STRUCTURE OF THE LIVESTOCK INDUSTRY 

The Animal Feeding Operation (AFO) industry is a multi-billion dollar business. 
Most AFOs do not resemble the livestock farms of years past. Instead, many AFOs 
are industrialized operations that confine thousands of animals at a single location, 
often generating the waste equivalent of a small city.1 Unlike traditional livestock 
farms where the animals grazed on pastureland, AFOs confine thousands, or even 
millions, of the animals in closed buildings for most of their lives, where they are 
fed a regimented diet in a closely controlled indoor environment.2 

In the swine industry, for example, large confinement operations dominate pro-
duction.3 Hog AFOs typically confine approximately 5,000 hogs at any given time 
in totally closed buildings.4 Such large AFOs are highly specialized operations which 
do not resemble traditional farming. They are more akin to manufacturing proc-
esses, in which the operator closely regulates the animals’ environment, food source, 
and water supply.5 

Animal production is also becoming consolidated in the hands of a few giant agri-
businesses. In the broiler industry, for example, production has shifted away from 
small family farms to industrial production facilities controlled by large agri-
businesses. Between 1982 and 1992, roughly 20% of broiler operations across the 
country shut down, yet the number of chickens raised increased considerably. Indus-
trial-sized operations have replaced the traditional small producers that went out 
of business.6 

Over 90% of all chickens are raised under a contractual relationship with ‘‘inte-
grated’’ production and processing companies. Under this arrangement, the agri-
business ‘‘integrator’’ contracts with a ‘‘grower’’ to produce chickens for slaughter by 
the integrator. The integrator owns the chickens throughout the production process 
and supplies the bulk of the necessary inputs including feed and medication. The 
integrator also monitors the production operation and provides growers with de-
tailed instructions regarding the day-to-day activities at the site.7 

Consolidation and agribusiness control is not limited to the broiler industry. The 
trend in hog production is also toward fewer, larger confinement operations. In the 
last decade alone, the number of hog operations nationwide plummeted 50% while 
domestic hog production increased considerably. As with the broiler industry, the 
smaller, family-run hog farms have given way to large industrial-scale AFOs, where 
many of the hogs are raised under contract with an integrator. The dairy industry 
is becoming consolidated as well. Since 1998, over 40% of all dairies have vanished, 
but the number of larger operations has increased.8 

The AFO industry is big business. The poultry industry alone generated over $21 
billion in on-farm revenue in 1997, with much of the production coming from cor-
porate producers operating large AFOs.9 Similarly, the swine industry generates 
roughly $10 billion per year at the production level; revenue from consumer sales 
often exceeds $20 billion.10 Large agribusinesses realize the lion’s share of the prof-
its. For instance, Tyson Foods, the world’s largest meat producer, enjoyed $26.4 bil-
lion in sales and realized $1.9 billion in gross profits in 2004.11 Smithfield Foods, 
the nation’s largest hog producer, generated $9.3 billion in sales and $227 million 
in net income in the same year.12 Revenues and profits continue to grow each year. 
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The face of animal agriculture has changed dramatically in recent years. The tra-
ditional practices of the independent farmer have yielded to an industrial paradigm 
that rests on economies of scale and externalization of pollution control costs. Large-
scale ‘‘factory farms’’ are rapidly taking over the meat industry, and production 
practices that involve animals grazing on pasture are quickly disappearing. A new 
system of animal agriculture has taken hold, one that more closely resembles manu-
facturing than it does farming. Unless properly regulated, this new form of agri-
culture has the potential to do unthinkable damage to the environment. 

ENVIRONMENTAL AND HUMAN HEALTH IMPACTS OF AFO POLLUTION 

Animal feeding operations present enormous threats to the environment. These 
operations produce about 500 million tons of manure annually or three times more 
waste than humans generate each year in the United States.13 The pollutants asso-
ciated with AFO waste include: (1) nutrients such as nitrogen and phosphorous; (2) 
organic matter; (3) solids, including the manure itself and other elements mixed in 
with it such as spilled feed, bedding and litter materials, hair, feathers and corpses; 
(4) pathogens; (5) salts; (6) trace elements such as arsenic; (7) volatile compounds 
such as carbon dioxide, methane, hydrogen sulfide, and ammonia; (8) antibiotics; 
and (9) pesticides and hormones.14 

These pollutants often impair water quality in the nation’s rivers and lakes when 
manure overflows from storage ‘‘lagoons’’ or when pollutants released to the air re-
deposit on waterways. For example, in 1995, approximately 25 million gallons of 
manure were discharged from a single hog AFO in North Carolina.15 Similarly, dis-
charges of thousands of gallons of animal waste have been reported in Iowa, Illinois, 
Minnesota, Missouri, Ohio and New York.16 These discharges wreak havoc on the 
receiving waters, often killing hundreds of thousands of fish per event. 

Perhaps the most common way that pollutants reach surface waters or leach into 
groundwater is through improper land application. AFOs frequently overapply ani-
mal waste to nearby fields, where it mixes with rainwater and runs off into rivers 
and lakes. The nutrient-rich runoff alters the chemical composition of receiving wa-
ters, and triggers a surge in algae and other aquatic vegetative growth. This vegeta-
tive growth can choke out fish and other marine life, and lead to increased treat-
ment requirements for drinking water supplies. According to the EPA, ‘‘over-enrich-
ment of waters by nutrients (nitrogen and phosphorous) is the biggest overall source 
of impairment of the nation’s rivers and streams, lakes and reservoirs, and estu-
aries.’’ 17 

This contamination poses serious risks to human health. Manure-related microbes 
in water can cause severe gastrointestinal disease, complications and even death.18 
In May 2000 in Walkerton, Ontario, an estimated 2,321 people became ill and seven 
died after drinking water from a municipal well contaminated with E.coli and 
Camplyobacter from runoff resulting from manure spread onto fields by a nearby 
livestock operation.19 Manure can also carry arsenic and other toxic metal com-
pounds, as well as antibiotics, into water contributing to antibiotic resistance.20 Fi-
nally, pollution from animal confinements can cause nitrate contamination of drink-
ing water supplies, which can result in significant human health problems including 
methemoglobinemia in infants (‘‘blue baby syndrome’’), spontaneous abortions and 
increased incidence of stomach and esophageal cancers.21 

AFO air emissions also cause significant health problems in workers and in near-
by residents. AFOs emit significant amounts of particulate matter (fecal matter, 
feed materials, skin cells, bioaerosols, etc.), ammonia, hydrogen sulfide, sulfur diox-
ide, volatile organic compounds, and other harmful contaminants into the air.22 Ad-
verse human health effects associated with air pollution from AFOs are manifold 
and may include respiratory diseases (asthma, hypersensitivity pneumonitis, indus-
trial bronchitis), cardiovascular events (sudden death associated with particulate air 
pollution), and neuropsychiatric conditions (due to odor as well as delayed effects 
of toxic inhalations.).23 Other problems include increased headaches, sore throats, 
excessive coughing, diarrhea, burning eyes, and reduced quality of life for nearby 
residents.24 AFO air pollution is especially problematic, because neighboring com-
munities are exposed on a near constant basis.25 

Ammonia is a human toxin that EPA lists alongside arsenic, cyanide, and benzene 
as a hazardous substance under CERCLA. 40. C.F.R. § 302.4. The livestock sector 
produces roughly 73% of all ammonia emissions nationwide.26 Some of the largest 
facilities produce staggering quantities of ammonia gas—comparable to pollution 
from the nation’s largest manufacturing plants.27 For example, Threemile Canyon 
Farms in Boardman, Oregon, reported that its 52,300 dairy cow operation emits 
15,500 pounds of ammonia per day, more than 5,675,000 pounds per year.28 That 
is 75,000 pounds more than the nation’s number one manufacturing source of am-
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monia air pollution (CF Industries of Donaldson, Louisiana).29 Buckeye Egg Farm’s 
facility in Croton, Ohio reported ammonia emissions of over 4,300 pounds per day—
43 times the reporting threshold under CERCLA and EPCRA.30 

Human exposure to ammonia triggers respiratory problems, causes nasal and eye 
irritation, and in extreme circumstances, is fatal.31 AFOs expose downwind neigh-
bors are exposed to elevated ammonia levels, as well as other pollutants. For exam-
ple, the Missouri Department of Health and Senior Services documented ambient 
ammonia levels downwind of a swine operation ranging from 153 to 875 ppb. The 
EPA submitted comments on the Missouri study, comparing the ambient ammonia 
levels to recommended exposure limits and noted that ‘‘the conclusion could be 
drawn that a public health hazard did exist at the time the . . . data was acquired.’’ 32 

Ammonia also contributes to the development of fine particulate matter. Fine par-
ticulate matter causes significant health problems, including aggravated asthma, 
difficult or painful breathing, chronic bronchitis, decreased lung function, and pre-
mature death.33 Fine particulate matter has been linked to increased hospital emis-
sions and emergency room visits for people with heart and lung disease, and de-
creased work and school attendance.34 

In addition to ammonia, EPA also lists hydrogen sulfide as a hazardous pollutant 
under CERCLA. High-level exposures of hydrogen sulfide, an asphyxiate, can cause 
loss of consciousness, coma and death. At least 19 AFO workers have died from sud-
den hydrogen sulfide exposure during liquid manure agitation. 35 Epidemiological 
studies of communities exposed to hydrogen sulfide reported symptoms such as 
asthma, chronic bronchitis, shortness of breath, eye irritation, nausea, headaches 
and loss of sleep.36 

These risks to public health led the American Public Health Association to call 
for a moratorium on new concentrated animal feeding operations ‘‘until scientific 
data on the attendant risks to public health have been collected and uncertainties 
resolved.’’ 37 The Michigan State Medical Society, the Canadian Medical Association, 
as well as local boards of health, have also called for moratoria on new concentrated 
animal feeding operation construction.38 

EPCRA AND CERCLA REQUIREMENTS 

CERCLA has two main policy objectives. First, Congress intended to give the fed-
eral government the necessary tools for a prompt and effective response to problems 
of national magnitude resulting from hazardous waste disposal.39 Second, Congress 
intended that the polluters bear the costs and responsibility for remedying the 
harmful conditions that they created.40 

Specifically, section 103 of CERCLA provides that any person in charge of a facil-
ity from which a hazardous substance has been released in a reportable quantity 
(RQ) must immediately notify the National Response Center (‘‘NRC’’).41 For exam-
ple, releases of ammonia and hydrogen sulfide that exceed 100 pounds per day must 
be reported under section 103.42 Section 103(f)(2) of CERCLA further provides for 
relaxed reporting requirements for substances that are classified as a continuous re-
lease.43 If a reported release demands a response, the government may act, pursu-
ant to section 104, to respond to that release.44 And if the government acts, it may 
recoup the costs of the recovery action under CERCLA section 107.45 

In addition to the reporting requirements under CERCLA, owners and operators 
of facilities must also provide immediate notice of the release of an extremely haz-
ardous substance under EPCRA. Section 304(a) requires an owner or operator of a 
facility to report the release of an extremely hazardous substance to designated 
state and local officials, if ‘‘such release requires notification of section 103(a) of the 
Comprehensive Environmental Response, Compensation, and Liability Act of 
1980.’’ 46 The EPCRA emergency reporting requirements, therefore, track the 
CERCLA requirements and ensure that federal, state and local authorities are noti-
fied of potentially dangerous chemical releases. 

The right-to know provisions of CERCLA and EPCRA not only empower govern-
ment but also citizens. Information about chemical releases enables citizens to hold 
companies and local governments accountable in terms of how toxic chemicals are 
managed. Transparency also often spurs companies to focus on their chemical man-
agement practices since they are being measured and made public. In addition, the 
data serves as a rough indicator of environmental progress over time. 

ANIMAL PRODUCTION OPERATIONS SHOULD NOT BE EXEMPTED FROM EPCRA/CERCLA 

The AFO industry argues that Congress never intended to apply CERCLA and 
EPCRA requirements to animal agriculture. However, they cite to no authority for 
this claim. If Congress had intended such a result, it could have excluded animal 
production facilities, like hog or poultry facilities, from the reporting requirements 
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of CERCLA.47 Instead, Congress only chose to exempt ‘‘the normal application of fer-
tilizer’’ from the CERCLA definition of release,48 and provided an exemption under 
EPCRA for reporting releases when the regulated substance ‘‘is used in routine agri-
cultural operations or is a fertilizer held for sale by a retailer to the ultimate con-
sumer.’’ 49 

Both of these exemptions were considered by a federal district court in Kentucky 
which held that neither of the exemptions should apply to Tyson’s poultry produc-
tion operations. Tyson did not qualify for the routine agricultural use exemption, be-
cause it did not store ammonia in the chicken houses for agricultural use, nor did 
it use the ammonia in an agricultural operation.50 Rather, it used exhaust fans and 
vents to release the ammonia to the environment so that it would not kill the chick-
ens. Tyson did not qualify for the normal application of fertilizer exemption, because 
they were not applying ammonia to farm fields as fertilizer when they vented it into 
the atmosphere.51 

A federal court in Texas also considered the normal application of fertilizer ex-
emption. The court ruled that the exemption does not apply if Plaintiffs prove that 
the Defendants improperly stored and maintained large amounts of waste on their 
property, causing hazardous releases of phosphorous and other pollutants to nearby 
sources of drinking water.52 

Industry representatives also argue that the CERCLA exclusion for ‘‘naturally oc-
curring substances’’ should apply to livestock operations. Section 104(a)(3)(A) of 
CERCLA prohibits the President [through EPA] from ordering a remedial or re-
sponse action ‘‘in response to a release or threat of release . . . of a naturally occur-
ring substance in its unaltered form, or altered solely through naturally occurring 
processes or phenomena, from a location where it is naturally found . . .’’ Industry 
argues that CERCLA should not apply to farming operations because ‘‘[s]ubstances, 
such as orthophosphate, ammonia and hydrogen sulfide, occur naturally in the envi-
ronment in the same forms as they occur as byproducts of biological processes on 
farming operations.’’ However, releases of hazardous substances from agribusinesses 
would not qualify for the exemption, because they occur as a result of activities as-
sociated with milk or meat production.53 For example, as discussed below, in both 
of the response actions taken to date, the governments’ actions were not based on 
releases of naturally occurring phosphorous or orthophosphate undisturbed by 
human activity. Rather, the governments sought to remove hazardous substances 
that were added to the environment and disposed of by the operations during the 
improper storage and handling of waste. 

CERCLA/EPCRA FILL IMPORTANT GAPS IN PERMITTING STATUTES 

CERCLA and EPCRA require the reporting of only non-federally permitted re-
leases. Therefore, if a AFO’s emissions are authorized by a permit under another 
federal statute, they do not have to report these emissions. Releases that are feder-
ally permitted are exempt not only from CERCLA and EPCRA notification require-
ments but from CERCLA liability as well.54 

Although EPA and the States have permitted some AFOs under other federal 
statutes, CERCLA is still necessary to fill critical gaps. For example, under pressure 
from citizens and EPA, the California legislature overturned an exemption for agri-
cultural operations and recently became the first state to require large animal oper-
ations to apply for Clean Air Act permits.55 Although the Clean Water Act has re-
quired large livestock operations to obtain permits for more than 30 years, non-
compliance has been widespread. In 2001, EPA estimated that at least 13,000 con-
centrated animal feeding operations were required to have Clean Water Act permits, 
but EPA and States had issued just 2,520 permits.56 

Even if a facility were to have a federal permit, the permit would not necessarily 
address all of the releases of hazardous chemicals. A Clean Water Act permit, for 
example, would not address releases of hazardous chemicals to the air and, con-
versely, a Clean Air Act permit would not address releases of hazardous chemicals 
to water. Furthermore, not all statutes regulate the same chemicals. For example, 
the Clean Air Act does not regulate ammonia or hydrogen sulfide as hazardous air 
pollutants. Although CERCLA’s list of hazardous substances were first identified 
under other statutes, including the Clean Water Act, the Clean Air Act and the Re-
source Conservation and Recovery Act, CERCLA authorizes the Administrator of 
EPA to add to this list ‘‘substances [like ammonia and hydrogen sulfide] which, 
when released to the environment may present a substantial danger to public health 
or welfare or the environment . . .’’ 57 Thus, EPCRA and CERCLA are necessary com-
plements to federal permitting statutes to address hazardous pollutants that would 
not otherwise be regulated. 
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CERCLA/EPCRA CASES AGAINST AGRIBUSINESSES, NOT FAMILY FARMS 

There have only been a handful of cases filed against AFOs for violations of 
CERCLA and EPCRA. In most of the cases, the defendants have been large cor-
porate agribusinesses, not family farmers, and the releases of hazardous chemicals 
have been significant. Courts have consistently held that CERCLA and EPCRA re-
porting requirements apply to agricultural operations if releases of regulated haz-
ardous substances meet regulatory thresholds. 

Premium Standard Farms—In November 2001, the United States and Citizens 
Legal Environmental Action Network, Inc. settled a case against Premium Standard 
Farms, Inc. (PSF), the nation’s second largest pork producer and Continental Grain 
Company. PSF’s and Continental’s operations in Missouri consist of more than 1,000 
hog barns, 163 animal waste lagoons and 1.25 million hogs, primarily located on 21 
large-scale farms in five counties. The settlement resolved numerous claims of viola-
tions under the CWA,58 CAA,59 CERCLA and EPCRA.60 

PSF exposed downwind neighbors to elevated ammonia levels, as well as other 
pollutants.61 Recent measurements taken pursuant to the settlement agreement re-
veal that PSF releases 3 million pounds of ammonia annually from the cluster of 
barns and lagoons at its Somerset facility.62 These emissions make PSF the fifth 
largest industrial emitter of ammonia in the United States. This data does not in-
clude the ammonia gases released when liquid manure is sprayed on the company’s 
nearby fields. 

Seaboard Corporation—On January 7, 2003, the Sierra Club reached partial set-
tlement of a lawsuit against the Seaboard Corporation, concerning pollution at one 
of the largest hog factories in North America. The settlement resolved all claims, 
except for Sierra Club’s CERCLA and EPCRA claims.—CERCLA requires a person 
to report releases of a hazardous substance from a ‘‘facility.’’ In an effort to avoid 
regulation, Seaboard argued that each pit and building should be counted sepa-
rately. An appellate court found Seaboard’s arguments ″unconvincing.″ The Court 
held that the entire 25,000-head hog operation was a single ″facility″ and that Sea-
board must report the combined emissions from all its waste pits and confinement 
buildings.63 Seaboard estimates that the total average daily emissions of ammonia 
are from its Dorman Sow Facility is 192 pounds per day, almost double the 100 
pound per day reporting threshold under CERCLA. 

Tyson Foods, Inc.—On January 26, 2005, the Sierra Club entered into a settle-
ment agreement with Tyson Foods. Tyson is the number one poultry producer in 
the nation, and each of its four facilities that were involved in the case could confine 
approximately 600,000 chickens at one time. Under the decree, Tyson agreed to 
study and report on emissions from its chicken operations and mitigate ammonia 
emissions that have been plaguing rural residents for years. The settlement came 
in the wake of a court decision in 2003, when a federal judge ruled that the term 
‘‘facility’’ should be interpreted broadly, including facilities operated together for a 
single purpose at one site, and that the whole farm site is the proper regulated enti-
ty for purposes of the CERCLA and EPCRA reporting requirements.64 

City of Tulsa—The City of Tulsa filed suit against some of the largest poultry pro-
ducers in the nation including Tyson, Simmons and Cargill.65 The City alleged that 
the Defendants’ growers polluted Lakes Eucha and Spavinaw, from which Tulsa 
draws its water supply, by applying excess litter to land application areas. As of 
September 1, 2002, just one of the Defendant’s growers produced approximately 
40,715,200 birds and an estimated 39,859 tons of litter in the affected watershed.66 
The City’s complaint included claims for cost recovery and contribution under 
CERCLA. A federal court ruled that phosphorous contained in the poultry litter in 
the form of phosphate is a hazardous substance under CERCLA.67 

City of Waco—In 2004, the City of Waco filed suit against fourteen commercial 
dairies for failure to properly manage and dispose of waste. The complaint alleges 
that hazardous pollution from these dairies contaminated Lake Waco, which is the 
sole source of drinking water for the City of Waco and a significant source of drink-
ing water for surrounding communities.68 The City’s complaint includes claims for 
cost recovery and contribution costs under CERCLA. The Court denied the dairies’ 
Motion to Dismiss and held, among other things, that the type of phosphorous that 
was released by the dairies was a hazardous substance under CERCLA.69 The Court 
also held that the normal application of fertilizer exemption would not apply if 
Plaintiffs could prove that the releases of hazardous substances were caused by the 
dairies’ improper handling of animal waste.70 

State of Oklahoma—On June 18, 2005, the Oklahoma Attorney General’s Office 
filed a lawsuit against some of the nation’s largest producers of chickens, turkeys 
and eggs for water pollution in the Illinois River watershed caused by the improper 
dumping and storage of poultry waste.71 The watershed contains elevated levels of 
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a number of pollutants found in poultry waste. For example, the phosphorous from 
the poultry waste dumped into the Illinois River watershed is equivalent to the 
waste that would be generated by 10.7 million people, a population greater than the 
states of Arkansas, Kansas and Oklahoma combined.72 The watershed also serves 
as the source of drinking water for 22 public water supplies in eastern Oklahoma.73 

The Attorney General’s complaint alleges violations of state and federal nuisance 
laws, trespass, as well as other violations of state environmental regulations. The 
State also seeks to recover the costs that it has had to incur, and will incur, to re-
spond to the pollution. These costs include ‘‘the costs of monitoring, assessing and 
evaluating water quality, wildlife and biota in the [Illinois River Watershed].’’ 74 The 
State also seeks to recover Natural Resource Damages for the injury to, destruction 
of, and loss of natural resources.75 

CITIZENS CANNOT RECOVER NATURAL RESOURCES DAMAGES OR PENALTIES UNDER THE 
RESPONSE SECTIONS OF CERCLA 

Industry representatives have incorrectly asserted that citizen suits threaten to 
impose natural resource damage liability under CERCLA.76 In fact, natural resource 
damages may only be recovered by a designated federal, state or tribal trustee.77 

Industry has also raised alarms about high penalties from citizen suits and cases 
brought by municipal and state governments. Again, there is no rational basis for 
this assertion. Tyson and Seaboard did not pay a single penny in their cases 
brought by Sierra Club for failure to report their hazardous air emissions under 
CERCLA and EPCRA. Furthermore, penalties are unavailable under CERCLA for 
removal or remedial actions, regardless of whether they are initiated by government 
or by a private party.78 

Finally, citizens are even limited in their cost recovery actions. A private party 
must prove as part of its prima facie case that the cleanup activities for which it 
incurred response costs were consistent with the National Contingency Plan.79 

EXEMPTING AGRIBUSINESSES FROM EPCRA/CERLA REQUIREMENTS WOULD PREVENT EPA 
FROM GATHERING CRITICAL DATA 

The National Academy of Sciences (NAS) issued a report in 2003 in which it ex-
pressed concern over AFO air pollution and criticized EPA and USDA for not devot-
ing the necessary technical or financial resources to estimate air emissions and to 
develop mitigation technologies.80 In response to NAS concerns, EPA negotiated an 
Air Compliance Agreement with industry that establishes an emissions monitoring 
program.81 2,700 participants have signed up for this agreement.82 The stated pur-
pose of the Agreement is to ensure that AFOs comply with applicable environmental 
requirements—including CERCLA and EPCRA requirements—and to gather sci-
entific data that the Agency needs to make informed regulatory and policy deter-
minations. Exempting AFOs from CERCLA/EPCRA liability will not only remove in-
centives for facilities to participate in the monitoring study, but will also prevent 
government and citizens from having access to critical information about potentially 
dangerous releases that could affect communities. 

CONCLUSION 

CERCLA and EPCRA provide an essential safety net for protecting water supplies 
and for protecting the air that we breathe. There is no compelling reason to exempt 
livestock facilities from these statutes when communities have been exposed to po-
tentially dangerous quantities of hazardous pollutants from some large operations. 
Before you consider any amendments to current law, we urge you to hold field hear-
ings so that citizens who are affected by pollution from livestock operations have 
an opportunity to testify. 
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Mr. GILLMOR. Thank you very much, Ms. Merkel. We have 7 
minutes until we are over there—supposed to be other there to 
vote. Let me ask both of the panel and to the members up here and 
the alternative. We are going to be gone a little while because there 
are three votes. I want to ascertain one thing from the members, 
one thing from the panelists. From the members, I want to know 
if you are actually going to come back and ask questions, and do 
you want me to ask the panel to wait. Second, I would like to ask 
the panelists if members have questions to submit to you in writing 
at a later date, would you be willing to respond in that manner? 
And everyone indicates in the affirmative. And I know, for exam-
ple, Mr. Kouplen has a 7 p.m. plane, so we won’t see you regard-
less, I presume. But do the members want to submit in writing, 
or——

Ms. SOLIS. But I do want to bring something up before we go. 
Mr. GILLMOR. All right. I think Ms. Solis has one thing she does 

want to bring up, if you would do that——
Ms. SOLIS. Yes. 
Mr. GILLMOR. [continuing] and then we can go. 
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Ms. SOLIS. Yeah. And I apologize, but I, you know, want to—I 
have empathy for many of you who have come out here, and I know 
that we are looking at some very important issues here. Small 
farming versus large industrial farms, and I would just say that we 
definitely need to have—it would be great to have some field hear-
ings. I think that would be quite interesting. I am very concerned 
about what is going on in my own State of California in the Central 
Valley. But, I would like to ask the Chairman, since we have al-
ready agreed to put an amicus brief in the Waco case into the 
record, I would request unanimous consent that all other pleadings 
and orders of the court be placed in the record for the Waco case 
and the State of Oklahoma case, and ask for unanimous consent 
to the District Court Order dated March 14, 2003, in the Tulsa case 
also be placed into the record. 

Mr. GILLMOR. All right. Let me ascertain, what is the volume 
that you are talking about? You know, we routinely let short things 
in, which I did, and your staff complained. 

Ms. SOLIS. Is there a——
Mr. GILLMOR. And I am not going to get into a situation where 

we are entering large volumes of material, so I want to know what 
it is specifically you are asking for. 

Mr. FRANDSEN. The Court Orders and the complaints that were 
filed? 

Mr. GILLMOR. How big are they? How long? 
Mr. FRANDSEN. They are not that big. I mean, we have got them 

over here if you want to see them. 
Mr. GILLMOR. Let me see them. But, you know, I am trying to 

be open as I can, but I don’t want to get back in this tit for tat 
about all this stuff we are going to be——

Ms. SOLIS. Does it look——
Mr. GILLMOR. [continuing] bearing in the record. 
Mr. DINGELL. Mr. Chairman, with all respect, this is the first 

time I can recall this kind of situation occurring where the Chair 
said that Chair didn’t want an adequate record. 

Mr. GILLMOR. It is not a matter of an adequate record, Mr. Din-
gell. It is a matter of cluttering up the record. So, to me, it is a 
matter of the issue of the volume of stuff, and all the stuff is al-
ready probably in the record, including what Mr. Kouplen sub-
mitted, so I will not make an objection this time. But I sure will 
state for the benefit of my colleagues that I am not going to permit 
huge volumes to be put into the record on a——

Mr. DINGELL. Mr. Chairman, would you——
Mr. GILLMOR. [continuing] regular basis. 
Mr. DINGELL. [continuing] yield to me? 
Mr. GILLMOR. I would be happy to yield. 
Mr. DINGELL. It certainly is not my purpose to inflict that kind 

of situation that on the Chair, and it certainly is not my purpose 
to lard the record with a lot of useless information, but other mem-
bers do have a concern on this and I would hope the Chair would 
be kind to the members in the way Chair approaches these ques-
tions because from time to time, I like to put stuff in the record 
too, and I—it comforts me when I can read it and see it was there. 
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Mr. GILLMOR. Well, we normally do let materials in, and that 
would be the intent, but it is a matter of, I think, simply of good 
judgment on both sides. 

Mr. DINGELL. If the Chair would yield further, I just hope that 
the Chair would be kind to us on this. This is very important. 

Mr. GILLMOR. We certainly have an objective here, so, yes, Mr. 
Sullivan? 

Mr. SULLIVAN. Thank you, Mr. Chairman, and I appreciate ev-
eryone for being here today. I will submit some questions, in par-
ticular to Mr. Kouplen and the Assistant Attorney General Ms. 
Hunter Burch, but I do want to state that this is very important, 
the Arkansas-Oklahoma situation. It is at a crisis and we want to 
make sure that we can work this out. I would like to see us do it 
without a lawsuit. I would like to see us do it where we can bring 
all parties together and get this done. I mean, there are problems, 
and we got to make sure that the watersheds are protected. And 
I hope that we can come together and get this resolved. I mean, 
it has been a long time coming, and I think we can get it done. We 
just need to start working, and I wish the EPA would be stronger 
in what they do, trying to get everybody together, but they obvi-
ously won’t do that. And so I just want to make sure that we can 
get together. I will give you guys both questions and put it in the 
record and ask you to respond in writing. And I hope you make 
your plane. 

Mr. GILLMOR. Mr. Dingell? 
Mr. DINGELL. Mr. Chairman, I just wanted to ask just a couple 

of questions. I would like to have the permission of the Chair to 
submit questions to the panel members. 

Mr. GILLMOR. Sure. 
Mr. DINGELL. And for inclusion—and that the response be in-

cluded in the record. Mr. Kouplen, I have listened to your com-
ments with a great deal of interest. I have got a lot of small farms 
in my district and I want to protect them. But, by the same token, 
I don’t feel that I have a particular need to support or to help these 
massive industrial farms to compete with my people, and to dispose 
of their waste in a way which constitutes a hazard. My question 
to you is you raise, you say, 250 cattle? Is that right? 

Mr. KOUPLEN. That is right, sir. 
Mr. DINGELL. Now, 250, are you under threat of any sort from 

the proposals that we are discussing with regard to either Okla-
homa or Texas? 

Mr. KOUPLEN. Not currently. 
Mr. DINGELL. Not currently. Why do you say not currently? That 

you mean you just not under any threat for those things, and is 
there anything that makes you apprehensive that you will be? 

Mr. KOUPLEN. It is my fear, Congressman, that if, you know, ani-
mal manure gets classified as hazardous waste—and I know that 
there is a big concern here from everyone about the size of oper-
ations—but it is my concern that if that ever gets——

Mr. DINGELL. Let us go into it. You use your animal waste for 
fertilizer, right? 

Mr. KOUPLEN. No, sir. 
Mr. DINGELL. No? What do you use it for? 
Mr. KOUPLEN. My cattle, I have about 2,500 acres——
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Mr. DINGELL. Okay. 
Mr. KOUPLEN. [continuing] and I do not feed them——
Mr. DINGELL. So essentially fertilizer? 
Mr. KOUPLEN. [continuing] in a feedlot. No, sir. 
Mr. DINGELL. You apply it. 
Mr. KOUPLEN. No. 
Mr. DINGELL. You don’t? What do you do with it? 
Mr. KOUPLEN. It just falls where it falls. 
Mr. DINGELL. Oh, so you just raise your cattle. It is a free range. 
Mr. KOUPLEN. I do not fall under the CEFLAC regulations. 
Mr. DINGELL. So I was just trying to figure out—so you really 

have, at this particular time, no great concern about your situation, 
because I have got—as I repeat, I have a bunch of small farmers 
up there, I want to protect. But, again, I don’t want to take care 
of Montfort, and I don’t want to take care of those good-hearted 
folks that caused so much trouble at Lake Waco, nor do I want to 
take particular concern about those wonderful folks that caused 
trouble in Oklahoma. They seem to be doing just fine, and, quite 
honestly, they are producing for a lot less than my people are pro-
ducing. They are running some of them out of business, and they 
are polluting the waters. And I wonder, what are we going to do 
about that? Is it—where is—are you here to advocate for the family 
farmer, or are you here to advocate for Montfort or for some of the 
big folks? Which——

Mr. KOUPLEN. Well, look, I don’t think any of us——
Mr. DINGELL. [continuing] side of this gate do you fall? 
Mr. KOUPLEN. [continuing] in this room can deny that the dy-

namics of agriculture is changing. The dynamics of all industry in 
this country is changing, and——

Mr. DINGELL. I——
Mr. KOUPLEN. industries are getting bigger and bigger, and you 

have to—the economies of scale aren’t what they used to be, and 
you have got to be—to be quite honest, a 250 cow/calf——

Mr. DINGELL. Well, just——
Mr. KOUPLEN. [continuing] herd is just big enough to survive. 
Mr. DINGELL. Just to help me understand, are you talking here 

for the small farmer or are you talking here for the guy that has 
the great big huge corporate farm? 

Mr. KOUPLEN. Well, a lot of the large farms are family farms. 
Mr. DINGELL. Well, at what point do you get to be a farm that 

should be protected, and at what point are you a farm that you 
shouldn’t be protected? 

Mr. KOUPLEN. Well, there are——
Mr. DINGELL. How many animals? 
Mr. KOUPLEN. There are——
Mr. DINGELL. How many tons of waste? What kinds of agri-

culture practices? 
Mr. KOUPLEN. At certain numbers of livestock, you reach the 

limit where you become CAFOs, and every operation, whether it is 
a family operation or otherwise, once they meet those limits, they 
are already being regulated. 

Mr. DINGELL. Mr. Chairman, I am using the time of the Com-
mittee. I thank you for your courtesy to me. 

Mr. GILLMOR. Thank you, Mr. Dingell. Mr. Deal had——
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Mr. DEAL. I would like to——
Mr. GILLMOR. [continuing] a question and then we will recess. 
Mr. DEAL. I would like to briefly follow up that line of thought 

because it is all tied together. Mr. Stem, you said you had a cow/
calf operation. I am sort of like Dr. Weaver. I grew up in FFA and 
4H, et cetera. Cow/calf operation, to me, means that you sell the 
calf to somebody else. 

Mr. STEM. Yes, sir. 
Mr. DEAL. And I assume Mr. Kouplen does the same thing. 
Mr. STEM. Yes, sir. 
Mr. DEAL. Do you retain ownership in that feed out operation of 

your calves, or do you just simply sell the calf and they go to some-
body else to feed them out? 

Mr. STEM. We take them to the auction. 
Mr. DEAL. And, so therefore, what you produce will wind up in 

a CAPO more than likely, is that right? 
Mr. STEM. Yes, sir, it could. 
Mr. DEAL. Do you think you ought to be assessed so much per 

head for any costs that are associated with these regulations that 
people are trying to impose on the people who buy your cattle? 

Mr. STEM. Well, I believe that if the—whatever it is, beef cattle 
feed lot, whatever, if it is causing others to have cost, they wouldn’t 
have otherwise. Yes, sir, I do. 

Mr. DEAL. Well, that is a good volunteer right there to start with. 
I will end with that one. Thank you, Mr. Chairman. 

Mr. GILLMOR. Thank you very much, Nathan, and I thank the 
panel for your patience in a long day. 

[Whereupon, at 5:15 p.m., the subcommittee was adjourned.] 
[Additional material submitted for the record follows:]
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