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A Call to Action

Lll

“This Convention nmust not be sinply another ritual of words
to allow paternalists and bit players to say they have done
their duty to people with disabilities. It nust guarantee
stronger, not weaker, rights and renedies, and laws |ike
ADA. If we want a neani ngful convention, we nust give up
busi ness as usual and fight as if the lives of billions
depended on it, because they do.

“Alnost all great noral revolutions have been | ed by
apparently ordi nary people who becane passi onate, single-

m nded advocates who destroyed stereotypes with the nagic
sword of truth, who transcended politics, hate and fear,
and united the people in their personal universes, who
struggled for a world of justice. You do have the power to
create an international convention that will be the

decl aration of independence for billions of people in the
215" century. No soldier ever died for a better cause.”

Justin Dart, April 8, 2002



Human Ri ghts of People with Disabilities are being violated
the world over

e The Constitutional Court in Thailand recently ruled 8
to 3 to uphold the ban on people with disabilities
becom ng judicial officials. One of the ruling judges
stated that the judiciary reserved the right to
recruit individuals with “optimum potential” and that
“preval ent cultural values” placing preference on
abl e- bodi ed people also was a factor in the decision.

* In Hungary, people wth psychiatric disabilities are
not protected under the anti-discrimnation |aw
(because they are considered “ill” and not disabl ed).
They can be declared “nentally inconpetent” and have
their identity papers taken away. Wien this happens,
t hey cannot even take a book out of a public library.

* Inthe US, a local politician declared “accessible” a
public building that required wheel chair users to use
a back entrance to enter the building, and to be
escorted through non-public areas by enpl oyees and use
a service elevator to access higher floors. It was
argued that the aesthetics of the building would be
di sturbed by the addition of ranps and ot her
acconmodat i ons.

* In Honduras, there is a |law that prohibits teachers
with disabilities frompracticing their profession

e People in institutions in Mexico, Hungary, Arnenia,
and Kosovo are commonly found |lying naked in filthy
conditions, often covered in their own feces. In
these institutions, people are regularly strapped to
benches, beds, or wheelchairs due to the |ack of
staff.

* Aversive behavior nodification procedures are used
agai nst people with nmental disabilities in many
institutions across the United States. This includes
t he use of electric shock, restraints, isolation,
whi te noi se, slapping, pinching, and putting hot
pepper in the nouth. People with psychiatric
disabilities are often subject to forced druggi ng.

* In Germany, a court awarded danages to plaintiffs who
sued a hotel because they felt that their holiday had
been rui ned by the experience of sharing the hotel
wi th disabled guests. Disabled travelers in Gernmany
have since experienced difficulties booking hotels.



Connecting the dots

| nt ernational human rights law, civil rights
and disability advocacy in the United States




Wiy all this matters to disability advocates and the
grassroots disability community in the United States

The US disability conmunity is recognized internationally
as havi ng achi eved great success in advocating for
progressive national legislation. The ADA is regarded as
an inportant nodel by many countries as they devel op or
revise their donestic approach to disability.

Despite the quality of the witten |egislation, the prom se
of the ADA has not been fulfilled. |Its inplenentation has
been sl ow and often resisted. In many cases, federa

enf orcenent agenci es have adopted a passive approach,

wai ting for conplaints about violations of the |aw instead
of pursuing strategies that woul d pronote steady progress
toward conpliance. Furthernore, the courts have not
supported the goals of the ADA. People with disabilities
who have sued to have their enploynent rights protected
under ADA have found that 96% of court cases are deci ded
agai nst them Many of these decisions have been in bl atant
contradiction of the spirit of this inportant |egislation.
This startling situation is recognized by | awrakers such as
Senator Tom Harkin (D-1A) who asserted that “..ADA is under
attack, and indeed civil rights are under attack.” This is
a result of both passive (lack of inplenentation) and
aggressive (unfavorable | egal decisions) forces. Andrew J.
| npar at o, Executive Director of the Anmerican Associ ation of
People with Disabilities stated, “The United States Suprene
Court is systematically dismantling the ADA.”

So, why is the ADA under attack? Wat makes the ADA

vul nerabl e? Wiy does there seemto be no hesitation by the
courts to chipping away at its protections? In one sense,
these are not difficult questions to answer. The ADA
requires society to adjust its behavior to include people
whom society is generally accustoned to ignoring. This
requires positive action and, in certain cases, conmm tnent
of resources. History teaches us that resistance to change
is predictable, however unfortunate. But this is not the
whol e answer.

A fundanental |y good and noral society overcones its

resi stance to change when confronted with a notion that it
considers true, just and universal. In the area of
“rights”, these words describe human rights. Supporters of
t he ADA understand that its provisions are sinply nethods



to protect the true, just and universal principles that are
at its foundation. In other words, they see the ADA as a
human ri ghts-based docunent. Unfortunately, there are many
peopl e who regard the ADA sinply as a list of social and

| egal concessions that they are required to nake. It is
this attitude that drives the resistance to the ADA in

soci ety, enforcenment agencies and the courts.

In order to turn the tide, a concerted effort nust be nmade
to change the perception of disability rights so that they
are viewed in the same way as wonen’s rights, children's
rights or racial mnorities’ rights. Wile it is true that
t hese groups still experience discrimnation, their efforts
to pronote their rights as human rights have inspired a
significant change in social attitudes and increased the

w ||l ingness of decision-makers to actively pronote and
support their rights.

The success achi eved by wonen to have their rights

recogni zed globally as human rights was achi eved through an
i nternational novenent that involved national, regional and
gl obal neetings, engagenent of nainstream human rights
groups (such as Human Ri ghts Watch, Amesty International)
and efforts to pronote an international convention on
wonen’s rights. Together these el enents created an

enor nmous anount of visibility, an increase in globa
awareness, a critical shift in thinking about the nature of
wonen’s rights, and an international |egal standard of
human rights for wonen

An international convention on the rights of people with
disabilities — and the inportant process of its devel opnent
— would serve as a simlar political catalyst and
educational tool for the global disability conmunity to
bring about a change in the way disability rights are
perceived. The United States disability community has nuch
to gain fromparticipating in this novenent.



| nt ernati onal Human Ri ghts Law 101:

The basic principles you need to know in
order to understand what an i nternati onal
convention is and what it does




What are human rights?

Human Rights are principles that are recogni zed as appl yi ng
universally to all human bei ngs w thout exception. A hunan
right is a claimeach person has, by virtue of being human,
to those conditions and resources that are fundanental to
life and dignity. They do not need to be specifically
granted, nor can they be taken away. They exist for each
person, regardless of the attitudes or |aws that govern a
society. Human rights enconpass an array of political,

soci al, econom c and cultural rights.

What is international human rights | aw?

To pronote human rights for all of the world s citizens,
countries (hereafter referred to as “States”, since this is
what they are called in international human rights | aw)
have cone together, through the systemof the United
Nations, to articulate principles of human rights that are
consi dered universal and inviolable. The UN has devel oped
many human rights “instrunents” to house these principles.
Some instrunments, such as Declarations, are not intended to
be legal instruments. They signify a noral and politica
conmtnment to an idea or set of ideas. Treaties, often
named “conventions”, are international |aw, and States that
sign and ratify them nust abide by them Sonme conventions
require i nmedi ate conpliance and others use a system of
“progressive realization”, neaning that States can

i ncorporate the principles gradually.

What about civil rights | aw?

Nat i onal governnents, as the guarantors of the human rights
recogni zed in international |aws, have the internationa

| egal responsibility for enforcing them This is
acconplished through civil rights |aw, which expresses
human rights in ternms of the political and social order of
a given society. In other words, the civil rights | aws of
a country shoul d be designed to inplenment and enforce the
human rights to which they relate. The Americans with
Disabilities Act, for exanple, is a civil rights |aw that
defines the neans of accessibility and accompdati on

t hrough which people with disabilities can claimtheir
human rights to inclusion and participation in community
life, as well as to enploynment opportunities.



O course, not all civil rights laws are based on
international human rights law. But, for those that are,
civil rights | aw establishes:

a) standards governing human and civil relations rel evant
to human rights (non-discrimnation, non-violence,
etc.).

b) tools or systens necessary for people to enjoy their
human rights (public education, due process, health care
access, etc.); and

Who is in charge of deciding if a human rights viol ation
has occurred?

Enf or cenent mechani sns, usually committees, are set up to
nmoni tor international human rights |aws, and States nust
report to these commttees. The commttee eval uates each
State’s report of its efforts to respect, protect and
fulfill the law. Sometinmes non-governnental organi zations
al so submt reports to these commttees to provide anot her
opi nion on how well - or how poorly - a State is doing with
respect to human rights. Sone treaties al so provide
procedures for states or individuals to file a conpl aint
against a state alleging a violation of a treaty.

Determ ning that an infringenment has occurred is
conplicated (even for human rights | aw experts) and not a
subject we will tackle too aggressively in this docunent.
Generally speaking, if a State is clearly not working to
conformits laws and practice to neet the obligations set
forth in a convention, it is considered to be in violation
of the convention. |If a State establishes | aws consi stent
with a convention, but allows persistent human rights
abuses to continue, it is considered to be in violation of
t he conventi on.

What happens if a governnent violates human rights | aws?

When a comrittee determ nes that human rights violations
have occurred, it will provide guidance to the guilty
governnment regarding changes it nust nake to be in
conformance with the law. Enforcenent is difficult and
generally relies on political and noral pressure fromthe
UN and other States, as well as fromother institutions in
the international community. Consequences for violations
are also largely political in nature. For instance,
chronic violations of human rights |aw often affect the



wi |l lingness of other countries to offer foreign aid.
Certain human rights abuses can result in changes in
di plomatic rel ati ons.

Interestingly, the closest scrutiny of conpliance with
human rights principles often does not cone fromthe actua
nmonitoring commttee, but from organi zati ons such as
Ammesty International and Human Ri ghts Watch. The annua
and special reports of these organi zations are taken very
seriously by governnents, NGOs and the United Nations.

What are sone exanples of international human rights | aw?

There are several sources of international human rights
law. We will focus on the two kinds of |aw that are nost
rel evant to understanding the need for, and the potentia
i npact of, an international convention on the rights of
people with disabilities.

I nternational Customary Law

The nost recogni zed exanple of international custonmary |aw
is the Universal Declaration of Human Ri ghts, which was
adopted in 1948 by the United Nations General Assenbly. At
the tinme of its adoption, it was not an instrunment of
international law. It was a “declaration” which
constituted a noral comm tnent, but had no | egally binding
ef fect on nations. Over time, however, global recognition
and application of its principles transfornmed its |egal
status through a nechanismcalled “international customary
| aw’ .

Customary |aw usually applies to a principle, not a whole
docunent. In the case of the Universal Declaration of Human
Ri ghts, the Declaration itself is generally considered
customary |aw since all of its principles have achi eved

t hat status.

A principle becomes customary |aw when it is applied widely
and consistently because States feel a sense of |egal
obligation to that principle. Basically, International
Customary Law is a result of states’ practice plus states’
sense of legal obligation. This concept has sone very
conplicated i ssues and questions attached to it. For
exanpl e, how do you neasure States’ sense of | egal
obligation, does the sense of |egal obligation conpel the
State to adopt certain practices, or does follow ng a



practice over tine create a sense of legal obligation to
that practice? For our purposes, this is not critical
material to delve into. It mght be helpful to think of
customary law in the sane way as “conmon |law marriage”. A
coupl e’s behavior is consistent with that of a | ega
marriage. They may have decided to behave this way because
of an existing sense of commtnent, or, they devel oped a
sense of commtnent over tine as a result of the behavior.
Perhaps it is a little bit of both. |In any case, after a
time, they acquire the sane |legal rights and
responsibilities of legally married couples.)

Once a principle achieves the status of internationa
customary law, a State nust issue a formal objection to it
in order to be legally exenpted fromit. A State that has
not formally objected is legally obligated to abide by the
st andar d.

International Treaties (Conventions, Covenants, etc)

An international treaty is a |legal docunent that is binding
on the States that sign and ratify it. OQther nanes for a
treaty include “convention” and “covenant”. Since we
anticipate that the treaty on disability will be called a
“convention”, we will use that termin the discussion of
how a treaty worKks.

Wien the United Nations decides to devel op a conventi on,
the process usually follows a basic pattern of routine work
and special events. |In the beginning, there may be severa
drafts devel oped i ndependently by people or groups. The
Committee tasked with devel opi ng the conventi on deci des
whi ch docunment will becone the official working draft of
the convention. Fromthere, the process of devel oping the
provi sions and | anguage for the convention can take severa
years. There shoul d be opportunities for many groups and
i ndividuals to contribute ideas throughout the process,
and, ideally, governments and civil society should work
together to achieve the best possible results.

Once a convention is adopted by the United Nations, a State
has several options. It may:

Sign: this generally signifies political approval and the

intent to seek ratification by that State’ s governing
| egi sl ature.
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Ratify: this establishes a state’s official consent to be
bound by a convention. Through ratification, a country
becones a “States Party” (sonetines called a “nenber”) to a
convention, and nust inplenment and enforce its principles.
This means that its national |aws nust conformto the

provi sions of the convention. The process for ratification
in the United States is signature by the President, with

t he advi ce and consent of 2/3 of the Senate.

Sign and ratify with reservations, understandi ngs and
declarations (RUDs): RUDs are tools used by states to
create certain limts to a convention, or to make cl ear how
a state interprets sone aspect of the convention. Most
conventions al |l ow RUDs

Reservations: |If a provision of a convention violates
a state’s donestic constitutional provisions, that
state will usually file a “reservation” to the

provi sion, so that the provision does not apply to the
state. States cannot file a reservation that
nullifies the main intention or spirit of the
conventi on.

Under st andi ngs and Decl arati ons: These are statenents
a State can make to clarify howit believes a
particul ar provision should be interpreted. They do
not legally exenpt the State froma provision.

Accede: There will usually be a specified period of tine
during which states can becone parties to a convention by
signing and ratifying it. After this period has ended,
states can typically becone parties to a convention by
"acceding”. In the United States, accession requires the
same Presidential and |egislative approval process as
ratification. Accession is subject to RUDs, just I|ike
ratification.

VWhen does a conventi on becone official |aw?

When an international convention is devel oped, a deci sion
is made regardi ng how nmany states nust becone “States
Parties” to it before it will “enter into force”. Before
such time, the convention is not fully enforceable on any
state, even if that state has signed and ratified it. A
convention assunes the full force of international |aw when
t he pre-determ ned nunber of states becone states parties.

11



Disability Rights — The m ssing piece
of international human rights | aw

DA
A%
.
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The Big Picture of International Human
Ri ght s

The International Bill of Rights is a trio of docunents
t hat consists of:

e the Universal Declaration of Human Ri ghts

e the International Covenant on Civil and Politica
Ri ghts

e the International Covenant on Econonic, Social and
Cul tural Rights.

The Uni versal Declaration of Human Rights is customary | aw
and the two Covenants are treaties. Together, they express
the core principles of human rights | aw

The remai nder of human rights treaties address either:

speci fic problens

« Convention Against Torture and other Cruel, |nhunman
or Degrading Treatnent or Puni shnent

e Convention on the Preventi on and Puni shment of the
Crime of Genoci de

« Slavery Convention
or specific popul ations

e the Convention on the Elimnation of Al Forns of
Di scrim nation Agai nst Wnen

* the Convention on the Rights of the Child

« the Convention on the Protection of the Rights of
all Mgrant Workers

These specialized treaties are devel oped when it is clear
that the nore general treaties have either failed to
protect people froma particular kind of human rights
abuse, or have failed to protect the human rights of a
parti cul ar popul ati on.

13



Disability R ghts in Focus

The human rights of people with disabilities are not
contained in a specialized convention. People with
disabilities nmust rely on the general principles in the
International Bill of Rights for |egally binding

i nternational protections. More specific rights
regardi ng people with disabilities are outlined in other
i nternational docunents, but these are not internationa
law. The nost commonly referenced of these non-binding
docunents are:

The Standard Rules on the Equalization of Opportunities for
Persons with Disabilities (Oten referred to sinply as the
“Standard Rul es”.

Thi s docunent was adopted as a blueprint for States’
policy-making and to provide a common franme of reference
anong States. The docunent was devel oped by the UN

Commi ssion on Soci al Devel opnent. The Standard Rul es
established a |imted nonitoring nmechani sm by appointing a
“Speci al Rapporteur” who reports to the UN Conmi ssion on
Soci al Devel opnent. The Speci al Rapporteur presents States
wi th questions concerning their inplenentation of the
Standard Rul es and serves as an advisor to governnents and
disability organi zations regardi ng inplenentation.

The Standard Rul es contains inportant guideline that serve,
for many countries, as nodels on which to base their
policies, prograns and |laws. Still, while the Standard
Rules is an inportant instrunment, it is not affiliated with
any human rights body of the UN and it does not proclaimto
be a statenment of human rights standards (although it does
reference human rights in its preanble). Furthernore, it is
not a | egal docunent. Conpliance by States is voluntary and
gl obal nonitoring is ultimately the responsibility of one

i ndi vi dual .

The Principles for the Protection of Persons with Mntal
Il ness and the | nprovenent of Mental Health Care

This instrunment, adopted in 1991 by the UN General

Assenbly, sets forth principles intended to serve as a
common standard for human rights practices in nental health
systenms. Conpliance is voluntary and it has no nonitoring
system This docunment is often rejected by disability
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advocates on the basis that it reflects paternalistic
attitudes and the outdated “nedi cal nodel” (as opposed to a
ri ght s-based approach), that it endorses involuntary
detention and forced treatnment and that it was devel oped

wi t hout sufficient consultation with people with nenta
disabilities. The Wrld Network for Users and Survivors of
Psychiatry has called upon the UN to revoke the M
Princi pl es.

There nust be nore than that!

There are, scattered throughout nmany other docunments (both
| egal 'y binding and voluntary), a few provisions regarding
the rights of people with disabilities. For instance, the
Convention on the Rights of the Child has a section
dedicated to the rights of children with disabilities.
Fromtinme to tinme, various UN bodi es pass resol utions that
pronounce their conmtnent to disability issues. But, on
the whole, people with disabilities nust rely on the
general human rights treaties and the non-bi ndi ng
instruments that set forth guidelines for how governnents
m ght structure policies and prograns.

This is not enough!

Unfortunately, as long as disability issues are
margi nal i zed in human rights |law, the human rights of

people with disabilities will be marginalized in the world.
The hard truth is that nmany people - and even whol e
societies - in our world fail to recognize people with

di sabilities as whol e human beings who are entitled to the
human rights expressed in the general human rights
treaties. Furthernore, they are not inclined to enbrace
suggestions in the Standard Rul es regardi ng how to pronote
participation and inclusion of people with disabilities in
their communities. The absence of a specialized convention
nmeans that people with disabilities have very few
international |egal standards that are explicitly

recogni zed as applying to them

Besi des being legally binding, how would a convention on
the rights of people with disabilities be different from
the Standard Rul es?

Bel ow are just a few exanples of elenments that the Standard
Rul es does not contain but which would be core principles
in a human rights based convention on disability:

15



A non-di scrim nation cl ause
* Prohibitions against torture and other fornms of ill-
t r eat nent
* Prohibition against slavery and other forns of
exploitative | abor practices
* Provisions regarding freedomfromviol ence and protection
of the right tolife

* Explicit due process guarantees to ensure that people
with disabilities are treated equally before the | aw and
provi ded with necessary accommodations to participate
fully in the I egal process (sign |language interpreters in
court, etc.)

* Provisions explicitly geared toward enforcenent of human
rights standards for people with disabilities in
hospitals or institutions

* Provisions protecting the reproductive rights of people
with disabilities

Perhaps the clearest way to illustrate the difference

bet ween a human ri ghts convention and the non-bi ndi ng
docunents that people with disabilities nust rely onis to
exam ne the Convention on the Elimnation of Discrimnmnation
Agai nst Wonmen (CEDAW and the Standard Rules. Below are
the parts of each text that lay out the intent of the

i nstrumnent :

St andard Rul es

Preamble

“States...Have adopted the Standard Rules on the Equalization of Opportunities for

Persons with Disabilities outlined below, in order:

* To stress that all action in the field of disability presupposes adequate knowledge and
experience of the conditions and special needs of persons with disabilities;

* To emphasize that the process through which every aspect of societal organization is
made accessible to all is a basic objective of socio-economic development;

* To outline crucial aspects of social policies in the field of disability, including, as
appropriate, the active encouragement of technical and economic cooperation;

* To provide models for the political decision-making process required for the
attainment of equal opportunities, bearing in mind the widely differing technical and
economic levels, the fact that the process must reflect keen understanding of the
cultural context within which it takes place and the crucial role of persons with
disabilities in it;
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* To propose national mechanisms for close collaboration among States, the organs of
the United Nations system, other intergovernmental bodies and organizations of
persons with disabilities;

* To propose an effective machinery for monitoring the process by which States seek to
attain the equalization of opportunities for persons with disabilities.”

The CEDAW Conventi on:

Article 1

For the purposes of the present Convention, the term "discrimination against women"
shall mean any distinction, exclusion or restriction mode on the basis of sex which has
the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by
women, irrespective of their marital status, on a basis of equality of men and women, of
human rights and fundamental freedoms in the political, economic, social, cultural, civil
or any other field.

Article 2

States Parties condemn discrimination against women in all its forms, agree to pursue by
all appropriate means and without delay a policy of eliminating discrimination against
women and, to this end, undertake:

(a) To embody the principle of the equality of men and women in their national
constitutions or other appropriate legislation if not yet incorporated therein and to ensure,
through law and other appropriate means, the practical realization of this principle;

(b) To adopt appropriate legislative and other measures, including sanctions where
appropriate, prohibiting all discrimination against women;

(c¢) To establish legal protection of the rights of women on an equal basis with men and to
ensure through competent national tribunals and other public institutions the effective
protection of women against any act of discrimination;

(d) To refrain from engaging in any act or practice of discrimination against women and
to ensure that public authorities and institutions shall act in conformity with this
obligation;

(e) To take all appropriate measures to eliminate discrimination against women by any
person, organization or enterprise;

(f) To take all appropriate measures, including legislation, to modify or abolish existing
laws, regulations, customs and practices which constitute discrimination against women;
(g) To repeal all national penal provisions which constitute discrimination against
women.

By | ooking at these two texts, it is easy to see that a
convention uses nuch nore powerful and direct |anguage, and
| eaves little doubt about what a state nust do.

For the full text of the Standard Rul es and all other
international instruments referenced in this tool, see the
NCD website (ww. ncd. gov).
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The identity of “disability” as an issue is changing. The appearance of disability on the
international human rights radar, and efforts to incorporate disability rights permanently
into the international legal human rights framework, marks the next step of a slow but
clear perceptual shift of disability from a medical problem to a social issue and ultimately
to a human rights issue. The global movement for recognition of the human rights of
people with disabilities must be supported by local, national and regional efforts. While
the US has achieved much by successfully focusing its energies under the banner of “civil
rights”, it is clearly time to take the argument to the next level. Efforts must be made to
help the public and the government see the rights of people with disabilities in the same
vein as women'’s rights — as a critical and legitimate piece of the human rights structure.

To that end, disability advocates and disability organizations in the United States can:

* Become familiar with the general human rights treaties/conventions. These are
international standards and their protections apply to all people. Cite these
documents in your public education and advocacy work.

* Participate in grassroots coalitions that are working to promote and participate in
the development of an international convention on the human rights of people
with disabilities.

* Share informational and educational materials on the international convention
(such as this document) with other organizations (through mailing lists and
websites). Build bridges across disability lines and with other groups concerned
with human rights (women’s groups, civil rights groups, etc.), by emphasizing the
fact that a violation of the human rights of any person or any group in any place is
a threat to every person and group everywhere.

* Evaluate the UN Standard Rules and the MI Principles. Take a position on how
well or how poorly these documents serve the interests of people with disabilities.
Support efforts to improve or, when appropriate, to eliminate these documents
from the body of international instruments relied upon by many governments for
policy guidelines and strategies.

* Evaluate organizational literature and consider incorporating human rights
language in your mission statements, vision statements, guiding principles, etc.

e Communicate to NCD your views on the international convention and let NCD
know what types of educational materials are most helpful in your efforts to
support the convention. Check NCD’s website periodically for new materials on
the topic of human rights and disability.

* Seek opportunities to participate in international events. Support international
exchange and education programs that allow Americans with disabilities to travel
abroad to learn about disability advocacy in other countries and also programs
that seek to bring people with disabilities from other countries to the United States
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