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TRANSFORMING THE DEPARTMENT OF DE-
FENSE PERSONNEL SYSTEM: FINDING THE
RIGHT APPROACH

WEDNESDAY, JUNE 4, 2003

U.S. SENATE,
COMMITTEE ON GOVERNMENTAL AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 9:37 a.m., in room
SD-342, Dirksen Senate Office Building, Hon. Susan M. Collins,
Chairman of the Committee, presiding.

Present: Senators Collins, Stevens, Voinovich, Coleman, Specter,
Fitzgerald, Sununu, Levin, Akaka, Durbin, Carper, Lautenberg,
and Pryor.

OPENING STATEMENT OF CHAIRMAN COLLINS

Chairman COLLINS. The Committee will come to order.

The primary goal of the Federal personnel system should be the
recruitment and retention of the highest quality workforce to serve
the people of the United States. Unfortunately, the antiquated sys-
tem now in place does not always achieve that goal. Although there
are many superb Federal employees, bureaucratic barriers make it
hard to reward their efforts and it has become increasingly difficult
for agencies to attract and retain employees with technical exper-
tise or special skills.

The Department of Defense has delivered to Congress a far-
reaching proposal to grant the Secretary of Defense broad new au-
thority to dramatically restructure the Department’s civilian per-
sonnel system, a system that covers some 730,000 Federal workers.
The Department contends its proposal will provide the flexibility
and agility needed to respond effectively to changes in our national
security environment.

To accomplish this objective, the administration proposes giving
the Secretary of Defense not only the significant personnel flexibili-
ties that Congress granted to the Secretary of Homeland Security,
but also additional authority to unilaterally waive several other
personnel laws.

Although the administration has submitted a bill that affects vir-
tually every significant aspect of the personnel system, three per-
sonnel flexibilities are of particular importance to the Department.

First, the Department seeks authority to replace the current gen-
eral schedule 12-grade pay system with a performance-based sys-
tem through which workers would be compensated according to
merit, not longevity. Second, the Department wants the authority
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to conduct on-the-spot hiring for hard-to-fill positions. And third,
the Department seeks the authority to raise collective bargaining
to the national level rather than negotiating with approximately
1,300 local bargaining units.

Over the past 4 weeks, Senator Voinovich, who has been a leader
on human capital issues, and I have reached out to a wide variety
of interested parties in an attempt to put together a proposal that
would be both fair and effective. We have been joined in our efforts
by Senator Sununu, who has long had an interest in our Federal
workforce, and by Senator Levin, who as the ranking member of
the Senate Armed Services Committee and as a senior Member of
this Committee brings a wealth of knowledge and insight to this
process. Their assistance and support have been invaluable and I
want to thank them for their efforts.

I had intended to offer our consensus proposal as an amendment
to the Senate defense authorization bill. I was dismayed to learn,
however, that our amendment was not deemed relevant by the Par-
liamentarian and, therefore, would be ruled out of order. The
House, however, has included legislation similar to DoD’s plan as
part of its version of the defense authorization bill.

Quite simply, I believe that civil service reform of this magnitude
is far too important an issue for the Senate to remain silent. As
the conference on the defense authorization bill begins, I hope that
our efforts in this Committee, which, after all, has jurisdiction over
the civil service laws, will help shape the outcome of the personnel
provisions in the Department of Defense bill.

Our legislation would, among other things, provide the Secretary
of Defense with the three pillars of his personnel proposal and thus
would allow for a much-needed overhaul of a cumbersome, unre-
sponsive system. Our bill would grant the administration’s request
for a new pay system, on-the-spot hiring authority, and collective
bargaining at the national level.

In addition, our legislation would enable the Secretary to offer
separation pay incentives for employees nearing retirement as well
as to offer special pay rates for highly-qualified experts, such as
scientists, engineers, and medical personnel. It would also help mo-
bilized Federal civilian employees whose military pay is less than
their Federal civilian salaries.

But we would not propose to give the Secretary all that he asked
for. Instead, we have attempted to strike the right balance between
promoting a flexible system and protecting employee rights.

For example, our bill takes a different approach to the issue of
employee appeals. In contrast to the DoD proposal, our legislation
does not grant the Secretary the authority to omit the Merit Sys-
tems Protection Board altogether from the appeals process. In-
stead, our legislation calls for a gradual transition from the MSPB
to a new internal appeals process and requires the Department of
Defense to consult with the MSPB before issuing the regulations
creating the new process. In addition, our legislation retains the
MSPB as an appellate body and gives the employee the option of
judicial review if that employee is adversely affected by the final
decision.
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Our purpose is to ensure that the civilian employees at the De-
partment of Defense are entitled to safeguards similar to those af-
forded other employees in the Federal workforce.

Another important difference is that our bill does not grant the
authority to the Secretary to waive the collective bargaining rights
of employees. The Department has repeatedly stated that it has no
desire to do this. We take the Department at its word and, there-
fore, do not grant the broad authority it does not intend to use. In-
stead, our legislation places statutory deadlines of 180 days on the
amount of time any one issue can be under consideration by one
of the three components of the Federal Labor Relations Authority.
This alone should improve the timeliness of the bargaining process
and prevent the occasional case from dragging on for years.

The bottom line is, I believe that our proposed legislation would
give the authority to the Secretary that he needs to manage and
sustain a vibrant civilian workforce of some 700,000 strong. We are
working hard to build a consensus on this legislation and to resolve
these complicated issues in a fair and equitable manner. After all,
the changes that we make in the Department’s personnel system
will affect more than one-quarter of the total Federal civilian work-
force. We need to get this right.

I welcome our witnesses today. I look forward to hearing their
views and insights on this important issue. As our Committee
Members can see, we have an extremely distinguished panel before
us.

Before I turn to our first panel of witnesses, I would like to call
on my colleagues for opening statements. I would like to begin with
Senator Levin, whose help has been invaluable in drafting the con-
sensus legislation that we have introduced. He has a great deal of
experience in Department of Defense issues as a result of his rank-
ing member status on the Armed Services Committee and is actu-
ally the senior Member on this Committee, as well, so I am very
appreciative of his efforts and I would like to call on him now for
any opening remarks.

OPENING STATEMENT OF SENATOR LEVIN

Senator LEVIN. Thank you, Madam Chairman. Thank you for
calling today’s hearing. With this Committee’s jurisdiction over the
Federal civil service system comes the responsibility for reviewing
and considering proposed changes to the system, and I particularly
appreciate our Chairman’s determination to address this issue com-
pletely and fairly. This is the way she approaches all issues. She
has used this approach, as expected, with this issue as well. This
is an extremely complicated issue with a long history, but I com-
mend her for her determination to look at this objectively and fair-
ly and comprehensively.

I also join her in welcoming this very distinguished panel. The
importance of the issue before us is demonstrated by the fact that
they are here today. In the midst of all their other extremely sig-
nificant responsibilities, they are here today to talk about an issue
which obviously, just by their presence, illustrates its significance.

On April 11 of this year, the administration submitted a legisla-
tive proposal that would fundamentally alter the Federal civil serv-
ice system by authorizing the Secretary of Defense to waive provi-
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sions of law governing employee performance, pay and allowances,
labor relations, hiring and firing, training, pay administration,
oversight, and appeals. The administration proposal did not include
any specific legislative procedures or processes for the new civilian
personnel system, however, other than the requirement that the
new system be “flexible and contemporary.”

The Federal civil service system was established more than a
century ago to replace a patronage system that was characterized
by favoritism and abuse. As we contemplate the possible reform of
that system, we must take care that we do not allow those abuses
to resurface.

The Defense Department proposal would give the Secretary of
Defense extraordinarily broad license to hire and fire employees
and to set employee compensation virtually without legislated re-
strictions or constraints. This would not only be the greatest shift
of power to the Executive Branch in memory, it would also put us
at risk of a return to some of the abuses of the past.

While it is true that this proposal would preserve the merit sys-
tem principles, it is not just the principles which are important, but
also the processes and procedures by which these principles are im-
plemented and enforced. If these processes and procedures are
toothless, the merit system principles could become empty letters.

In short, I believe that we need to build some protections into
any new system to avoid a return to the patronage, political favor-
itism, and abuse that characterized Federal employment before the
advent of the civil service system. It is our responsibility to coun-
terbalance the natural temptation for future Department of De-
fense officials to reward loyalty over quality of performance and
provide pay and promotions to those who tell senior officials what
they want to hear. I join in Chairman Collins’ proposal because I
believe that it would go a long way towards building these critical
protections into any new system.

Department of Defense officials have stated that they need this
new authority so that they can establish an expedited hiring proc-
ess and institute a pay-for-performance system based on the pay
banding approach used under several Department of Defense pilot
programs. However, the administration’s proposal does not even
mention the words expedited hiring, pay for performance, or pay
banﬂing, let alone give any indication of how the new system would
work.

The current civil service system, as our Chairman has men-
tioned, is not perfect, and I agree with her and join with her in
stating that it can be improved. Indeed, every serious review of the
current system, including both the Clinton Administration’s Na-
tional Performance Review and the recent report of the Volcker
Commission, has concluded that improvement is needed.

For this reason, I supported a series of so-called demonstration
programs, including the Defense Acquisition Workforce Pilot Pro-
gram and the Defense Laboratory Pilot Programs, under which
Congress has authorized the use of pay banding, rapid hire proce-
dures, and other personnel flexibilities by the Department of De-
fense. Those demonstration projects are widely viewed as having
been successful and have contributed to the Department’s ability to
attract and reward qualified personnel.
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On the basis of that experience, it is reasonable to consider ex-
tending similar authority to other areas of the Department of De-
fense’s civilian workforce. If we are going to do so, however, we
have a responsibility to go beyond slogans and to authorize specific
changes to address specific problems. If we throw out the old sys-
tem without saying what we are replacing it with, we will find our-
selves revisiting this issue again and again, year after year, as we
try to patch together answers to questions that we should have an-
swered in the first place.

That is again why I so appreciate the constructive approach that
the Chairman has taken to this issue and have cosponsored the
legislation which she has introduced. It does offer specific solutions
to specific problems. Our bill would give the Department of Defense
the flexibility that it seeks to establish pay banding, rapid hire au-
thority, a streamlined appeal process, and national level bar-
gaining, but it would do so without giving up the employee protec-
tions that are needed to prevent abuse and are needed to make the
civil service system work. That is real reform. It is workable re-
form.

Again, I want to thank our Chairman for her extraordinarily con-
structive, detailed, and involved effort here and I again welcome
our witnesses.

Chairman COLLINS. Thank you very much, Senator Levin.

I would now like to call on Senator Voinovich, who is the Sub-
committee Chairman with jurisdiction over the civil service laws
and has been the Committee’s leader on human capital issues. He
has worked very hard on this issue, as I mentioned in my opening
statfiz{ment, and I am delighted to call on him for his opening re-
marks.

OPENING STATEMENT OF SENATOR VOINOVICH

Senator VOINOVICH. Thank you, Madam Chairman. I thank you
for holding this hearing on the proposed National Security Per-
sonnel System for the Department of Defense. I welcome all of our
witnesses, and I am especially grateful that Secretary Rumsfeld,
General Myers, Admiral Clark, and Under Secretary Chu are able
to join us today.

Mr. Secretary and General Myers, I commend you for your out-
standing leadership during Operation Iraqi Freedom. Our world is
a safer place because of the coalition you led to liberate the Iraq
people and prevent a tyrant from using weapons of mass destruc-
tion.

During Desert Storm, I was Governor of Ohio and Commander
in Chief of the Ohio National Guard, and because of that, paid par-
ticular attention to the way we waged war. Unfortunately, we lost
19 Ohioans in that conflict. The advances in military capabilities
over the last 12 years are incredible. When I recently visited
Wright-Patterson Air Force Base in Dayton, I was impressed at
how proud General Lyles and his staff were of the technology that
was used in Operation Iraqi Freedom, such as the Global Hawk
and Predator Drone.

My discussions with General Lyles took place at a field hearing
my Subcommittee conducted to examine the status of the civilian
staff of the Department of Defense. It is hard to believe that there
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are 740,000 civilian workers at DoD. That is about 40 percent of
our entire Federal workforce. And as I noted that day, we must en-
sure that DoD civilians have the tools and resources they need to
perform their critical mission. I was pleased that Under Secretary
Chu testified along with Comptroller General David Walker, and I
am glad that they are with us again today.

Madam Chairman, as you know, I have devoted a significant
amount of my time to improving the culture of the Federal work-
force. Over the last 4 years, my Subcommittee has held 13 hearings
on the Federal Government’s human capital challenges. I have
worked with some of the Nation’s top experts on public manage-
ment to determine what new flexibilities are necessary to create a
world class 21st Century workforce. Some of these include at
Brookings Institution, the National Academy of Public Administra-
tion, the Volcker Commission, Harvard’s Kennedy School of Gov-
ernment, various Federal employee groups, and members of this
administration.

Four years ago, I was the primary sponsor of an amendment to
the fiscal year 2000 defense authorization act that authorized 9,000
voluntary early retirement and voluntary separation incentive pay-
ments through this fiscal year. Of those 9,000 slots, 365 have been
used at Wright-Patterson Air Force Base in Ohio to start reshaping
their workforce. Even for such a modest reform proposal, I must
tell you, it was like going through the Maginot Line to achieve this
important authority for the Department of Defense. I will never
forget the grief I went through just to get that little bitty change.
[Laughter.]

I am gratified at how far we have come since 1999 and I am
pleased that workforce reshaping reforms have helped make a dif-
ference for the Department. However, I share the concern of the
Chairman and Senator Levin that some of the provisions of the
current proposal go too far.

For example, the proposed removal of oversight authority and ju-
risdiction of the Office of Personnel Management and the Merit
Systems Protection Board. I am also concerned, as Mr. Walker has
observed at previous hearings, that DoD does not yet have the ap-
praisal mechanisms in place to allow for a successful pay-for-per-
formance system. Finally, as Dr. Chu knows, I am concerned about
DoD’s announced staffing reductions. These reductions are already
impacting the Department’s ability to reshape the civilian work-
force, as was testified to by General Lyles at Wright-Patterson Air
Force Base.

Madam Chairman, on many occasions in the Governmental Af-
fairs Committee hearings, I have referred to the observations of
former Defense Secretary James Schlesinger, a member of the U.S.
Commission on National Security in the 21st Century, concerning
the importance of Federal employees in national security agencies.
Secretary Schlesinger noted that, “Fixing the personnel problem is
a precondition for fixing virtually everything else that needs repair
in the institutional edifice of the United States national security
policy.”

Mr. Secretary, I recognize we have different opinions on some of
the key issues in your proposal, but I commend you for your zeal
and your commitment. I know that because of your dedication to
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solving this problem, we will finally make some real progress in
this area. While I have some reservations about the breadth and
depth of DoD’s initial proposal and the House bill, I am delighted
you are here and that we are finally tackling the human capital
challenges at the Department of Defense. It is long overdue. Your
presence here and your efforts in the House indicate that the light
bulb has gone on and substantial progress will be made as a result
of your efforts.

In that regard, Senators Collins, Levin, Sununu, and I have in-
troduced S. 1166, the National Security Personnel System Act. We
believe that our bipartisan legislation helps your efforts, although
taking a different tack than your proposed National Security Per-
sonnel System. With the new threats of the post-September 11
world, it is appropriate that the Department of Defense is trans-
forming its capabilities in force, and to achieve that goal, it is im-
perative the Department have the ability to reshape its workforce.

As a former mayor and governor, I know effective human capital
management requires communication, collaboration, patience, and
time. I believe managers should work with employees to establish
policies that can help an agency accomplish its mission. I am
pleased that the Department of Homeland Security is working with
its employees to establish its personnel system, and I am pleased
that some of the provisions for mandatory interaction between
management and labor are contained in your proposed personnel
system. It is extremely important that the employees be involved
in shaping the new system.

Madam Chairman, I am sure that we are going to have a lively
and engaging discussion with our distinguished witnesses today.
Thank you for being here.

Chairman COLLINS. Thank you, Senator Voinovich.

I am now pleased to call on the Ranking Member of the Sub-
K)l;ml?ittee, another long-time leader on civil service issues, Senator

aka.

OPENING STATEMENT OF SENATOR AKAKA

Senator AKAKA. Thank you very much, Madam Chairman. I want
to thank you for your personal attention to this issue and for the
work you have done in forging a bipartisan bill.

I also want to thank Senator Levin and Senator Voinovich for
your hard work and your efforts on this issue. The manner in
which you have addressed the DoD personnel proposal is testament
to the respect and commitment this Committee has for our Nation’s
Federal workforce.

I also wish to join my colleagues in extending my welcome and
appreciation to our very distinguished witnesses.

About the same time that the Department unveiled its personnel
proposals, the GAO reported that DoD’s human capital strategic
plans lacked key elements. Most of the Department and its compo-
nents’ human capital goals, objectives, and initiatives were not
aligned with the overarching missions of the organization. In addi-
tion, the plans lacked information on skills and competencies need-
ed to carry out the Department’s missions. GAO found that the De-
partment’s civilian workforce shrank 38 percent from 1989 to 2002
and positions were eliminated without regard to the skills and com-



8

petencies need to carry out agency mission. The lesson learned was
that there must be strategic planning before taking major per-
sonnel actions.

I just don’t see how providing the Department the wide-ranging,
broad authority it seeks without appropriate safeguards in place
will appropriately address the shortcomings noted by GAO. I fear
that approving DoD’s proposal or the House provisions would give
the Department of Defense the license to conduct surgical strikes
on the civilian workforce.

For example, DoD seeks to waive Chapter 75 and 77 of Title 5
dealing with adverse actions and employee appeals. This would
allow the Department to waive key employee rights, namely the
right to a hearing on the record before an independent third party,
current discovery rights, and the right to counsel.

It is unclear why the Department needs the authority to waive
such important employee protections. Congress guaranteed these
safeguards to ensure that the Federal workforce is treated fairly,
in an open and transparent manner, and free from political pres-
sures. It is inappropriate to request such authority without specific
guidelines, credible management plans, accountability to Congress,
and transparency of decisions.

As the ranking member of the Armed Services Readiness Sub-
committee and co-chairman of the Senate Army Caucus, I am com-
mitted to a strong and viable military, and as the Ranking Member
of the Governmental Affairs Subcommittee I am responsible for the
Federal appeals process, and equally committed to protecting the
rights of Federal employees.

Madam Chairman, I appreciate you holding today’s hearing and
I look forward to the testimony and discussion that will follow.
Thank you.

Chairman CoLLINS. Thank you, Senator.

I am now pleased to call on Senator Coleman, who has a great
deal of experience with public employees as a result of serving as
mayor. Senator Coleman.

OPENING STATEMENT OF SENATOR COLEMAN

Senator COLEMAN. Thank you, Madam Chairman. I want to join
in thanking you for your leadership and your willingness to take
on this tough issue.

This is a tough issue. When I got elected mayor in 1993, I was
told that the toughest, biggest problems I was going to have were
going to be on the personnel side and the human resources side
and folks were right. So I applaud you for your willingness.

The reality is that we shouldn’t be accepting a lesser standard
of performance in government. It was very hard for me as a mayor
to fire employees who weren’t performing, and somehow this sense
that we have a lesser standard that we will tolerate more insuffi-
ciency of performance on the public side shouldn’t be.

So the challenge, then, is how do we do that? How do we maxi-
mize the human capital? How do we provide, as Senator Voinovich
talked about, a world class 21st Century workforce and at the same
time provide the kind of balance that we need? I want to applaud
the Secretary for taking this on.
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People talk about making change in government. It is not like a
race car going around the track. It is like getting on an ocean liner
and just kind of pointing in the right direction and hopefully it gets
there. We have got to be able to move faster than that. We have
got to be more efficient than that. We have got to be more capable
than that. The American public deserves that.

So I want to applaud the Secretary. We certainly need to retain
safeguards against arbitrary management actions. I don’t think
there is any question about that. We need to increase hiring flexi-
bility and allow managers to reward the best employees. The Amer-
ican economy runs on paying for performance and rewarding qual-
ity and we should expect no less from government.

I look forward to hearing the testimony. I look forward to work-
ing with the Chairman in a bipartisan way, the other Members of
the Committee, on the proposal the Chairman has set forth. I think
we can provide that balance, we can provide that equilibrium, but
we need to make changes. The current system is not one that
Americans should accept. So again, I want to applaud the Sec-
retary for bringing forth this proposal.

Chairman COLLINS. Thank you, Senator Coleman.

I am now delighted to call on the Senator from Illinois, Senator
Fitzgerald.

OPENING STATEMENT OF SENATOR FITZGERALD

Senator FITZGERALD. Thank you, Madam Chairman. Mr. Sec-
retary, General Myers, Admiral Clark, and Dr. Chu, I want to
thank you for appearing here today and also congratulate you on
the success in Iraq. It is an outstanding job and an important bat-
tle won in the longer war on terrorism.

The subject of today’s hearing is transforming the Department of
Defense’s personnel system for the 21st Century. This is a vital
issue affecting our national security and I want to thank Chairman
Collins for holding this timely and important hearing today.

Mr. Secretary, you are to be commended for undertaking a monu-
mental challenge at a challenging time in our Nation’s history.
That challenge is transforming our defense structure and bringing
sound 21st Century management principles to a monolith of the
Cold War. Our Nation is deeply engaged in the global war on ter-
rorism. To fight and win this war, the Department of Defense
needs sufficient flexibility in its civilian personnel system to expe-
dite hiring, reward performance, and assign employees as nec-
essary.

The terrorists who operate from the caves and threaten our coun-
try are not mired in bureaucracy. We cannot allow our red tape to
become an ally of the al Qaeda. Therefore, more needs to be done
to make the Department of Defense as agile as possible to confront
these emerging threats, and reforming the Department’s personnel
process is an important step in that direction.

It is important for the Senate to have a healthy debate over the
precise dimensions of the proposed National Security Personnel
System. However, it is also important to recognize the main objec-
tives the proposed system is designed to accomplish.

First, the National Security Personnel System would provide the
Department of Defense with flexibility to manage its employees.
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This will help the military to meet the rapidly changing security
threats of the Nation by allowing managers to utilize employees’
skills and services more effectively.

Second, it would strengthen the Department’s performance and
improve its financial management by rooting out fraud and abuse.
When former Secretary of Defense James Schlesinger and Admiral
Henry Trane testified last year before Congress, they stated that
fixing personnel problems would pave the way for needed reforms
in U.S. national security policy.

Third, it would provide for a swift and efficient defense support
structure. The current civil service system uses a one-size-fits-all
approach that does not suit the daily demands on the military for
agility in today’s security environment. Presently, it can take up to
3 months or longer for the Department to hire a civilian employee.
The long hiring and promotion process discourages highly qualified
candidates while at the same time impedes the mission of the De-
partment.

I look forward to working with this Committee on legislation that
would provide much needed flexibility to the Department of De-
fense to organize its more than 700,000 civilian employees.

Thank you for being here today, Mr. Secretary, and I look for-
ward to your testimony. Thank you, Madam Chairman.

Chairman CoLLINS. Thank you, Senator. Senator Lautenberg.

OPENING STATEMENT OF SENATOR LAUTENBERG

Senator LAUTENBERG. Thank you very much, Madam Chairman.
I don’t have a formal statement. I will just very quickly say that,
before we get into the hard part of this exercise, I want to com-
mend Secretary Rumsfeld, General Myers, and all those who
served to accomplish the military objective that we had. Hats off
to you. It was very well done. We are proud of those who did it.
That doesn’t mean I don’t question what some of the outcomes have
been, but I do salute all of you, to use the expression.

But I do want to discuss in some detail this suggestion that we
transfer this huge group of employees, over 750,000, I believe is the
number, to a different kind of a system, because the one that is in
place doesn’t work perfectly. But Mr. Secretary, I think you know
I had a long experience in the corporate world before I got here and
the company I helped start many years ago today employs over
40,000 people. It is a nice American success story, three poor boys
who started a company that succeeded.

I found one thing, that the people who work for me in govern-
ment now who are trying this a second time—the first 18 years, I
didn’t fully learn my lesson, so I came back to learn more—but one
of the things that I have found is that the dedication, the commit-
ment of those who work under the Federal system is unmatched.
And again, I take it from my corporate experience, one of America’s
immodestly most successful companies, and I have seen the kind
of output, throughput, commitment that is hard to find, and espe-
cially since a relatively modest wage scale is the reward for that.

The things that do supply some satisfaction, both psychic and
real, are the benefits, so-called, and one of those benefits is the per-
manency of the employment, the ability to know that you have a
job until retirement comes along.
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So thank you, Madam Chairman, for the opportunity to express
that and I look forward to hearing from our witnesses.
Chairman COLLINS. Thank you. Senator Stevens.

OPENING STATEMENT OF SENATOR STEVENS

Senator STEVENS. Thank you, Madam Chairman. I welcome all
of you after a job well done and I consider you to be personal
friends. I don’t think there is a stronger supporter of the defense
establishment in the Congress than I am.

I have served in the Executive Branch, both in civil service and
as Presidential appointee twice, and I have been here through the
periods of time of crisis in the past, from Vietnam, in particular
during the Nixon fiasco. I believe that you are on the right track
to modernize the concepts of dealing with personnel, civilian per-
sonnel for the Department of Defense, but I have got to ask you,
what is the rush?

This bill came to us right after a success in the field. To some
people, it implies that, somehow or other, civilian employees were
responsible for some of the things that might have gone wrong in
that period. I don’t believe that is the case, but those are comments
I got from home.

Beyond that, I am part of a group that was the author of creating
a new executive civil service. The executive civil service concepts
were to get us people trained and committed to public service who
agreed upon request to transfer to any agency, including the De-
partment of Defense, and I believe there have been those people in
civil service who transferred to and from the Department of De-
fense. I find nothing in this bill that authorizes that.

There are some laws in this bill that I don’t understand. I do be-
lieve that management should have greater ability to hire, particu-
larly in times of stress, such as wars and emergencies, but I do be-
lieve there is an absolute necessity for a committed group of people
who have decided to make civil service and the Department of De-
fense their careers, who can be protected against political change
and personnel change above them, and can know that we value
them as civil servants. Had we not had such a group during the
period after the Nixon resignation and the changes that took place
then, I don’t think we would have had a stable government. They
were the backbone of our society.

I think in this bill, there is a hint of discouragement to someone
who is just out of college to think that he or she can set a goal to
be a career civil servant in the Department of Defense. Instead, the
emphasis seems to be that right now, we should hire the best and
the brightest to do whatever job there is without looking anywhere
to see who is in the Department that ought to be qualified for that
job first.

I want to work with you, Madam Chairman, as a former Chair-
man of this Committee, and I want to work with the Department
for the change that has been recommended to the Appropriations
Committee as to how to handle money for all personnel, both civil-
ian and military. These are sweeping changes and I don’t think
there is any rush.

I remember so well when I came here when someone told me,
Mr. Secretary, that the Senate is sort of like the saucer in a cup
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of coffee. You pour it a little bit, what comes over from the House,
in that saucer and see how it tastes after it has cooled a little bit.

So I hope you will understand, as far as I am concerned, you
have got a lot of great work in this bill that you suggested, but it
is going to take some time to digest and it is going to take some
time to hear those people who are going to be affected most, and
they are the people who are mid-career right now who, I hope,
some of them, at least, will make a decision to become career civil
servants.

I congratulate you for what you have done and I particularly con-
gratulate the command of the uniformed services. Mr. Secretary,
you and your people have just done such an admirable job. I told
someone the other night that my generation was called the greatest
generation. This generation is all volunteers. Most of us were draft-
ees. Every single one of the people you commanded was there be-
cause he or she chose to be there. That is what I would like to see
for the whole Department, a Department of people who choose to
be there and know that we will protect them once they make their
decision.

I have got to go to another hearing. I thank you very much.

Chairman CoLLINS. Thank you very much, Senator Stevens.

I would ask my remaining colleagues if they could give very brief
statements, since the Secretary’s schedule is tight, and I would call
now on Senator Carper.

OPENING STATEMENT OF SENATOR CARPER

Senator CARPER. Why did you say that just before I spoke?

Chairman COLLINS. I apologize, Senator.

Senator CARPER. My reputation precedes me. [Laughter.]

Mr. Secretary, it is very good to see you, and Admiral Clark, wel-
come. It is always nice to have a Navy man in the room. General
Myers, we have seen a lot of you. We welcome you. And Dr. Chu,
thank you for coming.

Mr. Secretary, your back has been covered by former Congress-
man Pete Geren. He is an old colleague and we are delighted to
see him, and we are watching carefully to see if his lips move when
you speak, so we will see how that goes. [Laughter.]

I have a prepared statement I would like to offer for the record,
if I could, Madam Chairman.

Chairman CoOLLINS. Without objection.

[The prepared statement of Senator Carper follows:]

PREPARED OPENING STATEMENT OF SENATOR CARPER

Thank you, Madam Chairman. I am pleased that this Committee is holding a
hearing today on proposed changes to the Defense Department’s civilian personnel
system. As my colleagues know, these are very difficult issues. Those of us who
served on this Committee during the 107th Congress when we considered the Home-
land Security Act should be especially aware of that.

The Federal civil service was created in part to separate from the political process
those workers who provide essential services to the American people. The old sys-
tem, in which employees were often thrown out with every change in administra-
tion, bred nepotism, bribery and poor government service. I am concerned, then,
that the Defense Department proposal we are considering today essentially allows
the Secretary of Defense to remove 700,000 civilian employees from the civil service
and put them under new work rules which can be changed at any time without any
input from Congress.
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That said, none of us should pretend that work rules at the Defense Department
and a number of other departments and agencies do not need to be studied or
changed. That is why I commend Chairman Collins for working with Senator Levin
and others to develop S. 1166, a bipartisan bill that allows for change within the
Defense Department’s civilian workforce but does not give the Secretary of Defense
the sweeping authority he seeks.

S. 1166 is far from perfect, however. In addition, the Defense Department has yet
to demonstrate to my satisfaction the need for the kinds of dramatic changes they
ask for. Our armed forces just finished fighting two very successful wars in the Mid-
dle East. The 2,000 civilian employees at the Dover Air Force Base in Delaware who
I represent played a significant role in both conflicts in providing the strategic airlift
capability that brought supplies, equipment and personnel to the battlefield. I know
of no personnel problem occurring at Dover or anywhere else during the conflicts
in Afghanistan and Iraq that threatened our national security or hindered the mili-
tary’s ability to fight.

It might well be best, in my belief, if any attempt to reform the civil service were
a government-wide initiative. Any department—or agency—specific measures should
be narrowly tailored to address specific agency needs. Unfortunately, what the De-
fense Department is asking for is far from being narrowly tailored. It is my hope
that this Committee can continue to work in a bipartisan fashion to study what
needs to be changed at the Defense Department and develop legislation that accom-
plishes the Department’s goals in a way that is fair to employees. The Chairman’s
legislation is an excellent start and I commend her again for her efforts.

Senator CARPER. I am delighted that you and, I think, Senator
Levin and others on both sides of the aisle, have offered legislation
that deals with some of the issues that are going to be spoken to
at today’s hearing and I think this is especially timely, coming at
the end of the war in Iraq and not long after military action in Af-
ghanistan, where we can actually look at how the current rules
with respect to personnel, civilian personnel, have helped or hin-
dered our ability to extend our military might around the world,
protect our security, and to make sure that our interests around
the world are addressed.

So this is very timely and we look forward to hearing what you
have to say. I also want to look at it in the context of the author-
ization we provided for the new Department of Homeland Security,
whether what they have is working well, and if so, how that might
be extended to the Department of Defense.

Again, Madam Chairman, most timely, and I think I did that in
a minute.

Chairman COLLINS. You did. Thank you so much.

Senator Sununu is a cosponsor of the legislation. I appreciate his
support and I would call upon him now.

OPENING STATEMENT OF SENATOR SUNUNU

Senator SUNUNU. Thank you. Welcome, Mr. Secretary. No one
will ever say of Secretary of Defense Donald Rumsfeld, he feared
change. [Laughter.]

But I think it is appropriate and important that that is the case
because we have a whole new set of national security challenges
and that has already required and will continue to require new or-
ganizational structures, new priorities, and new sets of initiatives
to protect our country. I think, I believe most of the Committee
Members recognize that and I hope they embrace that need for
chgnge, as well, and I think that is what we are here to talk about
today.

I am pleased to have supported the Chairman in working to craft
legislation that does accomplish the goals of change and moderniza-
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tion within the DoD civil service. As you well know, the proposal
that she has crafted is not 100 percent of what Defense was looking
for, and we are going to talk about that today. But I don’t for a
minute believe that is because the motives of Defense in putting
forward this proposal were bad or were weak in the least. This isn’t
about surgical strikes on any employees. It is not about retribution.
It is not about blame. It is about creating a defense system that
does transform and modernize the Pentagon and that ensures that
we can face these new national security challenges.

The proposal that has been offered protects their rights of collec-
tive bargaining and mediation and so forth, but at the same time,
it does accomplish what I hope, I believe some of the principal
goals of your proposal has been, and that is to establish a pay for
performance, to establish much greater flexibility in hiring, which
I don’t think is a bad thing and I think will only strengthen the
opportunity that the Pentagon creates for new entrants and, of
course, move toward national level bargaining, which only makes
common sense.

I am excited that these changes are occurring. I think there is
going to be a lot of work to be done, and I am sure a lot of give
and take in making this proposal, legislation, as strong as it can
be. I look forward to working with you and with Madam Chairman.

I would finally just ask unanimous consent that I might be able
to submit some testimony from the Federation of Professional and
Technical Engineers, being a former engineer and maybe being an
engineer again someday. I have appreciated working with the
IFPTE and would ask unanimous consent to submit their testi-
mony for the record.!

Chairman CoLLINS. Without objection.

Senator SUNUNU. Thank you very much.

Chairman COLLINS. Thank you, Senator. Senator Durbin.

OPENING STATEMENT OF SENATOR DURBIN

Senator DURBIN. Thank you, Madam Chairman for this hearing,
and I thank the Secretary and those who have gathered with him.

Mr. Secretary, I don’t know if you are aware that General Myers
recently visited Chicago. If I am not mistaken, he was at the Me-
morial Day parade. I am sorry I couldn’t join you, but I am happy
to have had you there.

General MYERS. It was a great day. Thank you.

Senator DURBIN. I am going to submit my statement for the
record in the interest of giving you the chance to make your state-
ment. But I do believe that what is at issue here at this hearing
is fairly fundamental. We have to answer the following questions.
Is collective bargaining inconsistent with quality performance? Is
membership in a union inconsistent with pursuing the goals of na-
tional security? Is our existing Federal workforce incapable of
meeting the challenges of the 21st Century?

I think those are all fundamental questions. We debated some of
them in the course of creating the Department of Homeland Secu-
rity. We will debate them again today.

1The prepared statement of the International Federation of Professional and Technical Engi-
neers appears in the Appendix on page 130.
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I think those who view collective bargaining in a negative context
see it as part of bureaucracy, featherbedding, a contentious work
atmosphere. But there are positive sides to this which I think we
must not overlook. It really does, in a way, give us a chance to cre-
ate professional employees who are rewarded without fear of polit-
ical retribution and unfair treatment by their superiors. It also dig-
nifies work. It says to people, you will have a voice in your destiny.
You are not just a pawn to be moved on a board, taken off when
necessary, put back on when necessary. You have a place. You
l];ave a voice. And I think that is what is at the heart of this de-

ate.

I want to salute the Chairman and Senator Levin and Senator
Voinovich in particular, because he has devoted more of his time
as a U.S. Senator to professionalize the Federal workforce than any
one of us. I have been to many of those hearings. George, you have
led the way on this and I am glad that you are part of this con-
versation today.

Thank you for being here, Mr. Secretary.

[The prepared statement of Senator Durbin follows:]

PREPARED OPENING STATEMENT OF SENATOR DURBIN

Thank you, Senator Collins, for scheduling this hearing to examine the Depart-
ment of Defense’s proposed civilian personnel reforms.

I know that you, Senator Levin, Senator Voinovich, and many others from our
Committee, have worked tirelessly over the past several weeks to respond to the De-
partment of Defense’s personnel reform proposal. You have developed legislation
that provides many of the Department’s requested personnel flexibilities. However,
you have done this while making sincere efforts to balance these new flexibilities
with the continued responsibility to protect the rights of the Department’s vast civil-
ian workforce. Let me take this opportunity to say that I appreciate your efforts.

I would also like to thank each of the witnesses appearing before this Committee
today. I look forward to hearing your testimony and hope to gain further insight
into the issues surrounding the proposed reforms.

The civil service system in this country as we know it today was developed over
the past century. The laws governing the system were created to ensure that Fed-
eral jobs were awarded on the basis of merit and competence, and not on the basis
of political patronage. This system has provided, and continues to provide, vital pro-
tections to Federal employees.

Last year, Congress passed the Homeland Security Act which provided various
waivers to personnel protections created as part of our civil service system. The ra-
tionale behind this decision was that more than 20 different Federal agencies oper-
ating under different personnel systems were coming together to form a new depart-
ment, and the Secretary of Homeland Security needed the ability to efficiently orga-
nize the workforce.

Now the Department of Defense has requested similar personnel reforms to those
given to the Department of Homeland Security. However, the Department of De-
fense’s proposal will affect approximately 700,000 civilian employees, which is al-
most one-third of the Federal civilian workforce. This is over four times the number
of employees affected by the Homeland Security Act. Also, unlike with the Depart-
ment of Homeland Security, the Department of Defense has failed to provide a rea-
sonable justification for its requested personnel reforms.

Because of the quantity of employees affected, and because these personnel re-
forms, if enacted, could serve as precedent for reform for the rest of the Federal
Government, we must be cautious and deliberate about the type of personnel system
we are willing to authorize for DoD. This is especially true when we consider that
we do not yet know the outcome of the personnel reforms provided to the Depart-
ment of Homeland Security last year.

First and foremost, we must ensure that any new personnel system protects the
rights of Federal employees. Employees must have meaningful due process and ap-
peal rights. If pay and hiring flexibilities are incorporated, DoD must have manage-
ment systems in place to ensure any new personnel system operates with equity and
minimizes the chances for political abuse. Finally, collective bargaining rights for
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employees must be preserved so that every employee has a voice in the personnel
system affecting him or her. I believe Senator Collins has made significant strides
toward successfully addressing each of these issues.

I am anxious to learn more from Secretary Rumsfeld and the other witnesses from
the Department of Defense about the apparent urgent need for such sweeping per-
sonnel reforms, especially when the current personnel system appeared in no way
to hinder efforts during the war in Iraq. I hope you are prepared to provide us with
a justification for the proposed reforms and will detail DoD’s use of current statu-
tory personnel flexibilities.

Once again, I want to thank Senator Collins for calling this timely hearing. I look
forward to continuing my work with you on this issue.

Chairman COLLINS. Thank you. Senator Pryor.

OPENING STATEMENT OF SENATOR PRYOR

Senator PRYOR. Thank you, Madam Chairman I wasn’t going to
say anything other than thank you for having this hearing today.
It is very important and it is very important for our long-term se-
curity. It is also very important for the Senate to hear these mat-
ters and try to have our oversight responsibility fulfilled. So thank
you for doing this.

Chairman COLLINS. Thank you.

Well, at long last, we now will move to our first panel of wit-
nesses. I want to thank you for your patience. As you can see, this
issue is of great importance to many Members who were eager to
express their views on it.

I want to welcome our Secretary of Defense, Donald Rumsfeld.
I want to join my colleagues in commending you for your out-
standing leadership of the war against terrorism. We are very
pleased to have you take the time today to be with us to present
the Department’s views.

Accompanying the Secretary are General Richard B. Myers, the
Chairman of the Joint Chiefs of Staff; Admiral Vern Clark, the
Chief of Naval Operations; and Dr. David Chu, the Under Sec-
retary of Defense for Personnel and Readiness. Welcome.

Secretary Rumsfeld, you may proceed.

TESTIMONY OF HON. DONALD H. RUMSFELD,! SECRETARY,
U.S. DEPARTMENT OF DEFENSE; ACCOMPANIED BY GEN-
ERAL RICHARD B. MYERS, CHAIRMAN OF THE JOINT CHIEFS
OF STAFF, U.S. DEPARTMENT OF DEFENSE; DAVID S.C. CHU,
PH.D., UNDER SECRETARY OF DEFENSE FOR PERSONNEL
AND READINESS, U.S. DEPARTMENT OF DEFENSE; AND AD-
MIRAL VERN CLARK, CHIEF OF NAVAL OPERATIONS, U.S.
NAVY

Secretary RUMSFELD. Thank you very much. Madam Chairman,
Members of the Committee, I thank you for your statements and
comments and interest and also for the opportunity for us to dis-
cuss this proposal by the President for the National Security Per-
sonnel System.

As was mentioned, it is extremely important to the Department
of Defense. That is clear by the presence of the Chairman of the
Joint Chiefs of Staff, by the Chief of Naval Operation, by Under
Secretary Chu, who has spent much of his life and leads the Pen-
tagon effort with respect to these matters.

1The prepared statement of Secretary Rumsfeld appears in the Appendix on page 55.
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As the Members well know, we are in a new security environ-
ment, an unprecedented global war on terror, and we need to be
able to deal with the emerging new threats with a Department of
Defense that is fashioned for the information age and the 21st Cen-
tury. The threats we are facing are notably different, as each of the
Senators here know well. And to deal with the new threats, we be-
lieve we not only need new military capabilities that are flexible,
light, and agile so we can respond quickly and deal with surprise,
but we also need a Department that operates in a way that enables
}‘t ﬁo demonstrate flexibility, as well, so that it can respond skill-
ully.

Today, we just simply don’t have that kind of agility. In an age
when terrorists move information at the speed of an E-mail or
money at the speed of a wire transfer and fly around in commercial
jetliners, we still do have bureaucratic processes of the industrial
age as opposed to the information age. Consider a few examples.

Today we have, I am told by Dr. Chu, some 300,000 to 320,000
uniformed personnel, men and women in uniform, who volunteered
to serve in a military capacity performing non-military jobs. Now,
there is something wrong with that picture. I suspect we also have
some very large number of contractors performing tasks that ought
to be performed by career civil service personnel.

Three-hundred-and-twenty-thousand military people performing
civilian functions is more than two-and-a-half times the number of
troops that were on the ground in Iraq when Baghdad fell, and
why is that? Well, it is because managers are rational. They have
a task, they are going to be held accountable for that task, and
they are asked to do it.

So they go out and they reach for somebody that can help them
do that and they reach for military people because they know they
can bring them in, they can calibrate them, they can move them,
transfer them someplace else when the time comes, and they give
them the flexibility to do the job that they are being held account-
able to perform. Or they reach for civilian contractors because they
know they can do the same thing. They can bring them in, ask
them to do a job, stop them from doing the job, move them where
the job needs to be done. And they avoid reaching for the career
civil service.

That is why we have 320,000 military people doing civilian jobs,
because managers are rational. They can do those things in the
contracting world and in the military world without a lot of delays
or bureaucratic obstacles. But they can’t do that with the civil serv-
ice, unfortunately.

The unwillingness to put civilians into hundreds of thousands of
jobs that do not need to be performed by the uniform or by contrac-
tors really puts a strain on our system. It is not right, especially
at a time when we are calling up the Guard and Reserve and ask-
ing them to serve, it is not right to have that many military per-
sonnel doing civilian functions at a time when we have stop loss
imposed and we are not letting people out who have completed
their tours and are asking to be released from the military and we
are preventing that because we need them on active duty.

It has to be also demoralizing for the civilian personnel them-
selves. These are patriotic, terrific people, and we all know that
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and you have mentioned that. They come into government because
they want to make a contribution, and when a challenge arises or
a crisis and their skills and talents are needed, they want the
phone to ring. But if the phone doesn’t ring, the phone rings for
the military or the phone rings for contractors but not for the civil-
ian personnel, it has to be demoralizing.

Consider this. In Operation Iraqi Freedom, 83 percent of the ci-
vilians that were deployed into the theater of central demand were
contractors. Only 17 percent were civilian Federal workers. Why
would that be the case? Well, it is because in most cases, the com-
plex web of rules and regulation prevents the Department man-
agers from moving DoD civilians to new tasks quickly. As a natural
result, the managers turn to the military or the private contractors.
Because of these rules, we have to cope with that we are losing tal-
ented young people to private sector competitors.

When the DoD recruiters go to a job fair at a college and they
walk in and the person sitting next to them is from a corporation,
the corporation can offer that young person looking for a job a job.
They can say, here is what your salary will be. Here is what the
bonus will be. Here is where you will work. Say yes, no, or maybe.

What does the government person from DoD do? They walk into
the job fair and all they can do, sitting right next to a corporation,
all they can do is hand them a ream of paper to fill out and tell
them, sorry, we can’t offer you a job. Fill all this out. It will take
months before we will know. And I guess it should come as no sur-
prise that many talented young people are working somewhere
other than the Department.

This is a problem that will grow more acute every year as the
baby boomer generation employees start to retire. As Members of
this Committee, you have been told, as I have, that it is estimated
that up to 50 percent of the Federal employees will be eligible to
retire over the next 5-plus years. According to one institute, a re-
cent survey of college students found that most would not consider
a career in government because, among other things, the hiring
process is byzantine.

I served on the first Volcker Commission on public service and
I was over with Paul Volcker yesterday and he was discussing this
problem as a very serious one, and some studies they have done
of young people’s attitude about government service. The future of
our national security depends on our ability to make it less byzan-
tine and less burdensome on the employees.

In addition, the current system prevents us from dealing effec-
tively with fraud. I am told that the recent scandals you have read
about regarding the abuse of government purchasing cards, that
with respect to military—they were being used to buy cameras and
various things that they shouldn’t have been used to buy for. With
DoD personnel, uniformed personnel, if abuse like that occurs, we
have the ability to garnish their wages and we can recover the sto-
len funds, but not so with civilian personnel. In fact, Dr. Chu tells
me that DoD has been negotiating now for more than 2 years with
more than 1,300 union locals for the right to garnish wages in the
event that there is fraud in the use of purchasing cards, and we
still have 30 more unions to go.
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Now, I think it is unacceptable that it takes us years to try to
deal responsibly with employees that are stealing the taxpayers’
money. If a private company ran its affairs that way, it would go
broke and it ought to go broke.

There are other such examples that the Chief of Naval Oper-
ations, Vern Clark, and others can mention.

I would like to interrupt my comments for a moment and let Ad-
miral Clark, who has invested an enormous amount of time on this
subject—and I know Dick Myers has a statement after Vern Clark
and I complete my remarks, but I think, Vern, you might want to
comment on some of the things you are wrestling with.

Admiral CLARK. Thank you, Mr. Secretary and Madam Chair-
man. It is great to be with you this morning.

Let me just cut right to the chase. I am encouraged by the sup-
port of all the Members of this Committee and the recognition that
we need to reform the system. I have a responsibility given to me
by law, Title 10, that lays out what Vern Clark is responsible for,
and it is straightforward. The law says, organize, train, and equip
the force. And then I turn it over to guys like Tommy Franks, who
go and command and lead and fight the Nation’s wars.

The fact of the matter is, and I wrote down some of the things
that were said here, we do have to recruit and retain the right peo-
ple to have the kind of fighting force that will win tomorrow’s wars.
I couldn’t agree more with, Madam Chairman, your comment that
the system today is not responsive, and that is the problem. I also
couldn’t agree more, Senator Voinovich, your comment that James
Schlesinger said that you have to fix the personnel system before
any of the other pieces are really going to be whole.

And I would like to testify, and many of you have heard me tes-
tify in other committees—this is the first time I have been to this
Committee—but in the military committees that on the military
side, I believe that in the Navy, we have proven that. For 3 years,
we have had as our No. 1 priority the battle for people, and what
happened in Operation Iraqi Freedom and Enduring Freedom hap-
pened because our personnel readiness is better than it has ever
been before.

But my whole personnel system is not just the uniformed piece,
and the Secretary talked about 300,000 uniformed members, and
so forth. It is, and this is the thing that I have learned since I have
been in this position, that it is the combination of the military
structure, it is my reserve structure, it is the 200,000 civilians that
I have, and Secretary England gave me the number when we were
researching this that I have fundamentally 234,000 contractors in
the system and they are in the system because of the principles
and the faults with the civilian personnel system that the Sec-
retary is outlining.

I can give you case after case where the lack of responsiveness
that we have in our civilian personnel system is preventing us from
having the right kind of system to make our Navy and the rest of
our military what it needs to be. If the rest of the Chiefs were sit-
ting here, and fundamentally, I am here as one of them, they all
have the same kinds of problems. They would tell you that we—
and my belief is that no navy is going to go toe-to-toe with me in
the future, with our Navy. They are not going to do that. Our Navy
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is too strong. What they are going to do is that they are going to
come at us with asymmetric methods.

Our asymmetric advantage is our people. Our advantage is the
ability to bring the genius of the American citizen, sons and daugh-
ters of America, to the task. And I have case after case that shows
that the system that I have today is preventing me from executing
my Title 10 responsibility to provide, organize, train, and equip in
the most efficient manner and to produce the fighting capability
that I am being called upon to deliver for this Nation.

So, Madam Chairman, that is why I have spoken everywhere I
get a chance to speak to the requirement for us to transform this
system, and I appreciate, Mr. Secretary, you giving me the chance
to come and speak here today. Thank you.

Secretary RUMSFELD. Madam Chairman, if I could just proceed,
we find that it is currently taking us about 5 months to hire a new
Federal worker and it takes 18 months to fire a Federal worker.
Pay raises are based on longevity, not performance, in large meas-
ure.

Over the past several months, we have worked with the Congress
and tried to fashion language that would give us the needed flexi-
bility. A portion of that proposal we made was approved by the
House, as you mentioned. These proposals did not come out of mid-
air. These are based on personnel management systems that Con-
gress approved last year for Homeland Security and many years of
experience with a number of successful congressionally authorized
programs, including the China Lake program, which went back two
decades.

So a lot of the things that we are talking about here have been
tested and proven out. The pilot programs, which now involve over
30,000 DoD employees, tested many of those reforms, including pay
banding systems, simplified job classifications, pay for performance,
recruiting and staffing reforms, scholastic achievement appoint-
ments, and enhanced training and development opportunities. In
each of those demonstration programs, when measured, employee
satisfaction has been high and the employers are retaining more of
their top performers.

Our objective is to take those successful congressionally approved
pilot programs and expand them throughout DoD so that more civil
service employees can benefit from the increased opportunities that
they have created, and so that their greater effectiveness can be
applied across the Department.

Let me also say, I have watched this debate and I know that
there is resistance to this change, and Senator Sununu mentioned
how tough change is, and it is hard. But there has been a good deal
of misinformation circulating about these proposals, and let me put
a couple of the myths to rest.

Here is what the National Security Personnel System we are pro-
posing will not do, contrary to what you may have read or heard.
It will not remove whistleblowing protections. Those who report
management, mismanagement, fraud, other abuses, will have the
same protections that they have today. It will not eliminate or alter
access of DoD employees to the Equal Opportunity complaint proc-
ess.
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Nothing in this proposal affects the rights of DoD employees
under our country’s civil rights laws. I was in Congress in the
1960’s. I voted for all the civil rights legislation and I can tell you
that is a red herring.

Notwithstanding the allegations to the contrary, these proposals
will not remove prohibitions on nepotism or political favoritism, as
has been charged. Those things will properly continue to be prohib-
ited. It will not eliminate veterans’ preference. That also is a false
charge.

It will not end collective bargaining, as has been suggested. To
the contrary, the right of defense employees to bargain collectively
would be continued. What it would do is bring collective bargaining
to the national level so that the Department could negotiate with
national unions instead of dealing with more than 1,300 different
union locals, a process that is inefficient. It simply is grossly ineffi-
cient.

It will not give the Department a blank check to change the civil
service system unilaterally. Like the system Congress approved for
the Department of Homeland Security, before any changes are
made to the civil service system, the employees’ unions must be
consulted. The Office of Personnel Management is involved in de-
sign and any disagreements would have to be reported to Congress.

What it would do would be to give the President a national secu-
rity waiver that would allow him to give DoD flexibility to respond
in the event our national security requires us to respond and act
quickly. Congress has regularly approved such national security
waivers and various laws involving defense and foreign policy mat-
ters, recognizing the need of the Commander in Chief to deal with
unforseen threats and circumstances.

The National Security Personnel System will not result in the
loss of job opportunities for civil service employees. That is a
charge that has been made. To the contrary, it is the current sys-
tem that limits opportunities for DoD civilians by creating perverse
incentives for managers to give civilian tasks to the military per-
sonnel and to give civilian tasks to contractors. We believe that the
transforming initiatives we are proposing would most likely gen-
erate more opportunities for DoD civilians, not less.

I can assure you, I do not want 300,000 or 320,000 men and
women in uniform doing jobs that are not the responsibilities of
uniformed personnel. We don’t. We want them doing military
tasks, and that is why they joined the military in the first place.

Members of the Committee, we need a performance-based pro-
motion system for our civilian workforce. We need a system that
rewards excellence, similar to the one Congress insisted on for the
men and women in uniform.

Congress has granted the Department of Defense the flexibility
to manage the Nation’s largest workforce, the uniformed military
personnel. It works. The results are there for all to see. They are
disciplined, they are well trained, they are highly effective, they
are successful, and I would add they are also a model of equal op-
portunity employment. We are simply asking that Congress extend
the kinds of flexibilities they need to give us in managing the men
and women in uniform, also to manage the civilians.
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As Paul Volcker put it yesterday when he supported our ap-
proach, he said we have an opportunity to make real and construc-
tive change in the way the civil service is managed in the United
States. If the Department of Defense is to stay prepared for secu-
rity challenges in the 21st Century, we have to transform not just
our defense strategies, not just our military capabilities, but we
have to also transform the way we conduct our business.

One thing we know from the recent conflicts in Afghanistan and
Iraq. The enemy is watching us and they are going to school on us.
They are studying how we were successfully attacked. They are
studying how we responded and how we might be vulnerable again.
And in doing so, they are developing new ways to harm our people,
new ways that they can attack to kill innocent men, women, and
children. And as was mentioned earlier, they are not burdened or
struggling with massive bureaucratic red tape fashioned in the last
century.

What this means is that we need to work together to ensure that
the Department has the flexibility to keep up with these new
emerging threats. The lives of the men and women in uniform and,
indeed, the American people depend on it. I hope that you will help
us try to bring this Department into the 21st Century, and I thank
you, Madam Chairman, for the opportunity to testify on this impor-
tant national security issue.

Chairman COLLINS. Thank you. General Myers.

General MYERS. Thank you, Madam Chairman and Members of
the Committee. I have just a short statement and I thank you for
the opportunity to be able to be before you today and to reiterate
Secretary Rumsfeld’s and Admiral Clark’s requests for your sup-
port of this important initiative.

First, let me begin by focusing on our soldiers, sailors, airmen,
Marines, Coast Guardsmen, and DoD civilians. As Senator Stevens
said, our success in Operation Iraqi Freedom and the war on ter-
rorism in general are really a testament to their dedication and
t}Ef?ir professionalism and I thank all of you for supporting all our
efforts.

With regard to transformation, we have got to transform if we
are going to continue to be successful in the 21st Century. We must
continue our emphasis on more agile forces, on improved command
and control systems, on more precise combat power, on better inte-
grated joint team from the planning through execution.

But our vital civilian workforce must also be part of this trans-
formation. My calculations show that of our active duty workforce,
the folks that show up every day, excluding the reserve component,
about 36 percent of that workforce are civilians. So they have got
to transform, as well. We have got to transform that system so they
are more agile and responsive in terms of hiring, in terms of the
task management, the ability to assign different tasks, and, of
course, in rewarding performance.

As you heard from Vern Clark and the Secretary, taking care of
our people, whether in uniform or not, is a responsibility we take
very seriously, and we are obviously dedicated to the best practices
that benefit the workforce as well as the Department of Defense.
Clearly, fair, ethical treatment of employees, employee safeguards
are essential to all that and are part of these proposals.
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As Vern Clark told you, the Joint Chiefs of Staff have been work-
ing on this issue with Secretary Rumsfeld and his staff now for
many months and all services are just as concerned as the U.S.
Navy, represented by Admiral Clark, and frankly, we need your
help. As Vern said, we need your help to be able to do our job.

As the Secretary said, we don’t know what the crisis or contin-
gency is really going to look like. It will probably not look like the
operation we just saw in Iraq. And so what we need is your support
so we can be responsive to whatever challenge we face here in this
21st Century, and we thank you for your support and your contin-
ued support. Thank you.

Chairman COLLINS. Thank you, General Myers.

Dr. Chu, do you have a statement?

Mr. CHU. No, ma’am. I have nothing to add.

Chairman CoLLINS. Thank you.

Secretary RUMSFELD. He has the answers to all the questions,
Madam Chairman. [Laughter.]

Chairman COLLINS. Mr. Secretary, many of us will direct them
to you, but you do have the right to be able to ask others to an-
swer. We now will turn to 6-minute rounds of questioning.

Mr. Secretary, as you are well aware, just last year, the Congress
granted to the Department of Homeland Security unprecedented
authority to develop a modern, flexible personnel system for its
170,000 employees. Now, many people have argued that it would
make more sense to wait until that major undertaking were com-
plete to learn from DHS’s experience before undertaking another
wholesale revamping of the personnel system for hundreds of thou-
sands of additional Federal workers. What is your response to that
concern?

Secretary RUMSFELD. I would make a couple of comments. My
understanding is that the kinds of flexibilities we are requesting,
some are very similar to the Department of Homeland Security.
Others are things that have been granted to other departments and
agencies previously. Indeed, there are a number of agencies that
have a number of the flexibilities that we are requesting.

I would also say that a number of the things that we are pro-
posing date back as far as 20 years to the China Lake effort. In
other words, Congress authorized the experiments and the pilot
programs. We have done them. We have tested them. It is not as
though these things are new, in many respects.

I would also say that there is always a fair argument about
changing anything, that is “Let us wait,” and my problem with it
is that we have enormous challenges in the world and that we
could look at the outcomes, and we know the outcomes are wrong.
The outcomes are unhappy outcomes. The fact that we have got
300,000-plus military people doing civilian jobs did not just happen.
It happened because people looked at what they needed done and
they went right to the military or they went right to contractors
and they stayed away from the military service and they did it be-
cause they are rational, because they were being held accountable
for performing important national security responsibilities and they
made a judgment. They voted with their feet. They said, “I am
going to do that.”
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I think the evidence is so overwhelming that the changes need
to be made, my feeling is that while it would be nice to test any
conceivable change, and I don’t disagree with that and I see the
logic to it, I think that we are well past that point in our cir-
cumstance.

Chairman COLLINS. Mr. Secretary, one of the major differences
between our approaches concerns the appeals process for employ-
ees. Now, I agree with you that the current system is too slow, it
is too complicated, and it is too inflexible, but in designing a new
system, we need to ensure that it is not only fair, but that it is per-
ceived as fair by Federal employees. That means that there has to
be adequate due process and there has to be an independent deci-
sion maker, in my view.

The Department has proposed doing away with the role of the
Merit Systems Protection Board altogether and instead coming up
with an appeals process that would be internal to DoD. If the De-
partment essentially sets up an appeals process whereby Depart-
ment employees will be judging the action of the Department’s own
supervisors, my concern is, will you be able to assure employees
that the decisions that are rendered are fair and impartial? If there
is no appeal of adverse decisions to an outside, independent entity,
other than going to Federal Court with all the problems that en-
tails, how will your employees be assured of a truly independent
and unbiased review and decision?

Secretary RUMSFELD. I would like to ask Dr. Chu to answer that
question, and it is because I am plucky, but I am not stupid. I
know this is a very complicated area and I agree completely with
you that it is important that any process be seen as fair if you are
going to be able to attract and retain the people you need. You
have to have that element of perceived fairness. My reading of the
process that Dr. Chu has proposed here and that we are proposing
is that it would have that perception of fairness.

Do you want to comment on it, Mr. Chu?

Chairman CoOLLINS. Dr. Chu.

Mr. CHU. I would be delighted to. First, let me emphasize that
our proposal envisages working with the Merit Systems Protection
Board in designing an alternative appeals process under the con-
struct that we have advanced.

Second, I want to emphasize that we are not the only critics of
the appeal process. There is a very good GAO report, testimony
from 1996 to the Congress on this issue, and it says, “Its protracted
processes and requirements,” referring to the appeals process, “di-
vert managers from more productive activities and inhibit some of
them from taking legitimate actions in response to performance or
conduct problems.”

And that is, indeed, our experience. We have a nice list of—un-
fortunately, I should emphasize—a list of cases where employees,
in our judgment, misbehaved very substantially—sexual harass-
ment, or trying to run over your supervisor with your own vehicle.
The Department’s sanction, as would be in the military, would be
to fire the individual. The appeal to the external review party, in
this case the Merit Systems Protection Board, led to substantial
downgrading to only suspension, and I think you have too much di-
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vergence in the current system between the immediacy of the facts
that we confront and the remoteness of the appeal authority.

The use of the internal appeal process—we would have an appeal
process if Congress would grant us the authority we are seeking in
this statute, but it would be internal to the Department of Defense.
I think there is ample precedent to demonstrate the Department
can handle that in a responsible fashion. That is true of military
crimes already, the Court of Military Appeals inside the Depart-
ment of Defense. It is true of contract disputes with the Board of
Contract Appeals.

So I think there is plenty of history, evidence, structure, and
analogy within the Department that would allow an internal proc-
ess to be more expeditious and, I think, more fair ultimately to all
the employees who do perform well, who do exemplify high stand-
ards of behavior. They don’t want, in my judgment, and I think
survey evidence supports this, they don’t want the rotten apples in
their midst, either, and they resent it when the outcome is a slap
on the wrist for what everyone sees as a horrendous offense.

Chairman CoOLLINS. My time has expired, but let me just make
one quick point. One of the key differences between our two pro-
posals is you would eliminate the role of the Merit Systems Protec-
tion Board altogether other than having a consulting role as you
are setting up your new internal appeals process. We would change
the role of the Merit Systems Protection Board by changing it to
an appellate body. It would no longer do a de novo review of the
case. So you could solve a lot of the timeliness problems, a lot of
the cumbersome, complicated process, but you would still have the
ability for an employee to appeal an adverse decision outside of the
Department, and I think that is an important protection.

Senator Levin.

Senator LEVIN. Thank you, Madam Chairman.

Mr. Secretary, you have stated that the Department currently
has 300,000 positions occupied by military personnel that could be
performed by civilians. Has the Department made a formal study
to lead you to that conclusion? Where does that number come from?

Secretary RUMSFELD. From Dr. Chu. [Laughter.]

Mr. CHU. It comes originally from the Task Force on Defense Re-
form that the previous administration constituted. We maintain a
series of inventories of government, of all our positions against this
issue of what is inherently governmental, what can be considered
commercial activity, etc.

Senator LEVIN. Can you give us that inventory, share that with
the Committee?

Mr. CHU. We will be delighted to provide that information.!

Senator LEVIN. And that inventory totals 320,000?

Mr. CHU. Our conclusion is there are as many as 320,000 mili-
tary positions that could conceivably be performed by civilian per-
sonnel, yes, sir.

Senator LEVIN. My question, though, is does the inventory that
you referred to total 320,0007
hMr. CHU. There are several inventories, to be precise about
this

1The information from Mr. Chu appears in the Appendix on page 156.
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Senator LEVIN. Does any inventory total 320,000?

Mr. CHU. The short answer is yes, sir.

Senator LEVIN. Thank you. One of the most important rules that
precludes the—and if you will get us all the inventories, I would
appreciate it.

One of the most important rules that precludes the Department
of Defense from hiring civilian employees to perform new functions
is the limit on the number of civilian employees, the so-called full-
time equivalent or FTE ceiling that is imposed by OMB. I am won-
dering whether the administration has any plan to eliminate that
FTE ceiling, Mr. Secretary.

Mr. CHU. If I may, sir, this is one of the many red herrings the
Secretary has referred to. I have signed more than one memo-
randum within the Department emphasizing, as Congress has di-
rected, we are not to manage by FTEs. We manage by money as
far as civilians are concerned.

So I don’t want to be naive about this. There is a large culture
out there that in terms of convenience in management still thinks
about itself in terms of FTEs, but we are trying to get the Depart-
ment off this outdated concept.

Senator LEVIN. Is there an FTE ceiling imposed by OMB?

Mr. CHU. Not that I am aware of.

Senator LEVIN. Next, Mr. Secretary, you have referred to the
high percentage of civilians in the Iraq theater who are contractors.
Many of these civilians are performing short-term surge-type func-
tions

Secretary RUMSFELD. That is true.

Senator LEVIN [continuing]. Such as responding to oil well prob-
lems, rebuilding bridges, port facilities, and the like. Are you sug-
gesting that the Department of Defense should hire civilian em-
ployees on a short-term basis to perform functions like those?

Secretary RUMSFELD. No, I am really not. You are quite right.
The number of civilians in the theater are involved in a full spec-
trum of activities, some of which are undoubtedly not appropriate
for permanent employees. On the other hand, the 83 percent to 17
percent seemed to me like a disproportionately large number.

Senator LEVIN. Well, it might be useful if you could——

Secretary RUMSFELD. What it ought to be, I don’t know, and no
one would know. You would have to go down and try to look at all
those functions and disaggregate it, but

Senator LEVIN. Well, you might give us an estimate and
disaggregate it, because when you use that testimony, that 83 per-
cent of the civilians deployed in the theater are contractors, you are
suggesting that a significant percentage of those civilians should be
Department of Defense civilian employees instead and it would be
interesting if you could have somebody just give us an estimate as
to what part of the 83 percent you believe, if the rules were dif-
ferent, would be Department of Defense civilian employees, for the
record, if you could supply that.?

Secretary RUMSFELD. I will try.

Senator LEVIN. Well, you have given the testimony——

Secretary RUMSFELD. Right.

1The information provided by Mr. Rumsfeld appears in the Appendix on page 157.
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Senator LEVIN [continuing]. And it seems to me you ought to
back it up with some kind of an estimate.

Secretary RUMSFELD. We will try to take the total and see if we
can’t come up with some number that might logically fit. I would,
for example, cite things like linguists might be people that would
be internal as opposed to external

Senator LEVIN. You have tried to hire

Secretary RUMSFELD [continuing]. As opposed to someone putting
out an oil well fire. That would be much more likely, obviously, to
be a contractor, and I understand that.

Senator LEVIN. That would be helpful, and to give us the groups,
the types of employment and about how many are in each group.

Dr. Chu, you have testified the Department needs authority to
bargain with unions at the national level because it is impractical,
and I think the Secretary also testified to this effect, to continue
bargaining with 1,400 separate bargaining units. I think that more
accurately is the Secretary’s testimony.

The legislative proposal would specifically authorize bargaining
at a national level. It seems to me that is one issue. That is one
important point that you are making. But you are going way be-
yond that, because you are also authorizing, or would seek to au-
thorize the total waiver of Chapter 71 of Title 5, and that is the
part of the U.S. Code that addresses bargaining rights in general.

Does the Department intend to modify provisions, if you were
given this authority, regarding unfair labor practices and the duty
to bargain in good faith, for instance? Is that your intention if we
gave you the authority you seek to waive Chapter 71 of Title 5?

Mr. CHU. We don’t intend to engage in unfair practices, no, sir.
We do seek to——

Senator LEVIN. No.

Mr. CHU. I am sorry.

Senator LEVIN. That is not my question.

Mr. CHU. I am sorry, sir.

Senator LEVIN. The question is, do you intend to modify the pro-
visions of Chapter 71 of Title 5 relative to unfair labor practices.

Mr. CHU. We don’t have such an intent, sir.

Senator LEVIN. Then my question——

Mr. CHU. I should emphasize, this is a power, the waiver of
Chapter 71, already granted Homeland Security.

Senator LEVIN. Now, my question is this. Why isn’t the authority
to bargain at the national level sufficient, just that authority, given
your argument about having to deal with 1,400 separate bar-
gaining units? Why wouldn’t the authority to bargain at a national
level be sufficient? Why do you need the authority to waive the re-
quirements of Chapter 71 in their entirety given your immediate
statement that you have no intent to exercise that waiver?

Mr. CHU. Because you have to get the bargaining to come to a
conclusion, sir. Our experience is, many bargaining efforts don’t
come to a conclusion. I would cite an Air Force installation which
is still bargaining since 1990 over the issue of:
| Seinator LEVIN. That is the authority to bargain at a national
evel.

Mr. CHU. The bargaining process needs to have a conclusion for
it.
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Senator LEVIN. We agree obviously on that. But is the waiver of
those other protections in Chapter 71 necessary to get bargaining
to a conclusion?

Mr. CHU. We think so, sir. I would point out that the spirit of
that is in the provisions that apply to a large list of other agen-
cies—the General Accounting Office, the FBI, the CIA, the Na-
tional Security Agency, TVA, and the Federal Labor Relations Au-
thority itself. So this is not an unprecedented proposal.

Senator LEVIN. That is not my question, but thanks anyway.

Chairman COLLINS. Thank you, Senator Levin.

Dr. Chu, before I call on Senator Voinovich, I would point out,
following up on Senator Levin’s point, that we put within the bill
a deadline for how long disputes can be before any one component
of the FLRA and we put a 180-day limit so that issues would come
to conclusion. They would not hang on for years and years, as occa-
sionally cases do now. So I think there are other ways to ensure
that bargaining comes to a conclusion than having the authority to
waive the entire chapter governing collective bargaining.

Senator Voinovich.

Senator VOINOVICH. First of all, I would like to make a comment
before I ask a question, and that is that I think everyone should
understand your proposal, Mr. Secretary, didn’t happen overnight.
Dr. Chu and I talked about flexibility for the Department of De-
fense over a year and a half ago when we were up at Harvard at
one of our executive sessions, so I think that is important.

It was also mentioned that it takes 5 months to hire someone,
Admiral, and I had hearings and brought in some college students
in Dayton to gauge whether they were interested in going to work
for the Federal Government. I will never forget that the military
person that was there said to one of the young men, we want to
hire you. You are just what we need. We have this work-study pro-
gram. And the kid’s face was just this big smile. And I asked the
military person, how long will it take for him to find out whether
he is hired? Six months.

Now, that really doesn’t have to do, I don’t think, with this legis-
lation. I think that deals with streamlining the process in terms of
hiring that could be done. I am not sure you need legislation in
order to take care of a 5-month delay. It seems to me that could
be handled through more efficient internal management systems.

My question, Mr. Secretary, is related to the proposed National
Security Personnel System, which would waive significant portions
of Title 5. My staff has attended several briefings over the past few
months in which the Department has offered its rationale for these
flexibilities. In some cases, it seems that DoD has requested waiv-
ers, as mentioned by Senator Levin and our Chairman, that are
significantly broader than necessary to make the desired reforms
to its personnel system.

For example, the NSPS would include consultation with OPM.
However, it would allow the Secretary to break a tie when there
is a disagreement between DoD and OPM. The bill that Senator
Levin and the Chairman have introduced would retain OPM’s over-
sight role as an equal partner instead of granting the Secretary,
“sole and exclusive authority to make personnel decisions.”
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Title 5 was waived for the Transportation Security Agency, and
I must tell you, it has not been as successful as intended in the
personnel area. In fact, there is probably going to be, in the next
day or so, a disclosure that some of the people that were hired were
on the FBI’s “do not hire” list. So I am concerned about putting
OPM aside in terms of their traditional role that they played with
Federal agencies.

Another concern deals with Senator Levin’s comments, and that
is the issue of your request for authority to bargain collectively at
the national level. That seems to make a great deal of sense. But
at the same time you want this extraordinary new power, you seek
to opt out of Chapter 71. Our bill would provide that you would re-
main in Chapter 71, as explained by our Chairman.

So I would like you to explain some more about the Department’s
thinking behind these proposed waivers. Why remove DoD com-
pletely from OPM oversight and change the relationship between
the Defense Department and OPM as it has not been changed for
most of the other agencies in the Federal Government? And second
of all, if you get this broad authority to bargain collectively, and
that is a big deal, why not preserve the other labor-management
rights under Chapter 71?7

Mr. CHU. Sir, to this issue of the OPM role, I think we, in the
legislation, tabled and that was further, on this point strengthened
by the House mark, we proposed that the regulations would be
jointly developed. What we did add, as you indicated, sir, is a na-
tional security waiver, as the Secretary testified, that would say,
if it is a national security issue, the Secretary reached the conclu-
sion that it is not going to work for this Department. He may take
a different course than might be true from other cabinet depart-
ments. It is subject to the President’s ultimate decision in the way
the House has worded that language.

Second—so we look forward to partnership with OPM. In fact, we
have used OPM’s excellent studies in the last several years as our
guide to how we should be designing the structure of this system.

In terms of Chapter 71, what I would reiterate, sir, that is the
step that Congress already took with the Homeland Security De-
partment. That statute does waive Chapter 71. We are merely
being more explicit, I think, than that statute is as to what we in-
tend to do with that authority. That is to say, we would like, broad
cross-cutting human resource issues, to move to national bar-
gaining as opposed to local bargaining. It is too slow, too cum-
bersome, doesn’t get to a consistent result for the Department in
a timely fashion.

Let me come back, if I may just a minute, to the OPM role. The
Congress has already given this Department in certain targeted
areas authority outside of strict joint development. The laboratory
community is an example of that authority. The Senate’s recent de-
cision in the armed services bill on expanding the Acquisition
Workforce Demonstration Project has some of the same flavor to it.

We think it would be in partnership with OPM under these
kinds of broader authorities, but we do think it is important, and
I think the Congress has agreed over the years with that principle,
to preserve the notion that there is often a difference when na-
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tional security is involved and that difference needs to be re-
spected.

Senator VOINOVICH. What it really boils down to, though, is that
you would remove an enormous number of people from OPM over-
sight. We will wake up one day and God only knows what we will
have all over the Federal system, and I think that there needs to
be some consistency across the board and it seems that there is a
difference of opinion on this issue. I think that somebody also
ought to be looking at the big picture, particularly if you are given
all of the other flexibilities that you are asking for in your proposed
legislation.

Secretary RUMSFELD. Senator, if you think about it, the Depart-
ment of Defense is in 91 countries in various ways. We are in every
time zone. We have working conditions often that are harsh and
dangerous. We have a circumstance that is, I think, notably dif-
ferent than other departments and agencies. And yet for the most
part, what Dr. Chu has been testifying to is a reflection of, for the
most part, authorities and flexibilities that, possibly not in total
but in part, have been given to a variety of other departments and
agencies for some time, a set of flexibilities which have been tested
in the Department of Defense under authorizations by Congress for
many years.

I think that it is—you are right, it does involve a lot of people
because the Department of Defense is a big Department, but it also
goes to the kinds of things that Admiral Clark and General Myers
are talking about, that we do have a responsibility for national se-
curity and that they are having trouble managing to meet those re-
sponsibilities in a way that is appropriate and that the Congress,
with its oversight responsibilities, would want to know that they
could do so that they could hold people accountable for their per-
formance.

Senator VOINOVICH. It seems to me, though, that among those
widely varied categories of employees, you might restrict it to those
categories of employees who are the kind of people that you are
talking to and not the vast number of people that are working in
the Department in a lot of jobs, for example, in the State of Ohio
at DFAS and some of the other facilities that we have and maybe
distinguish between them. It is the same thing with the issue of
performance evaluation and pay for performance. I have been
through this. This is tough stuff.

Secretary RUMSFELD. It is.

Senator VOINOVICH. And if you don’t have the people that have
the training and the skills to get the job done, it can be a big dis-
aster, and it seems to me if you are going to get started on some-
thing like that, you would cascade it by designating certain areas
where you are going to initiate reforms, but not just in one fell
swoop go forward and start the system.

Secretary RUMSFELD. Let me make two comments. One is, we
kind of have done what you are suggesting over a period of time
by these pilot programs which have involved tens of thousands of
people. And second, one of the complaints I hear from managers is
that they have to manage to a variety of different personnel sys-
tems. Is this something you want to comment on?
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Mr. CHU. Yes, sir. We have units where there are fewer than 100
employees under a single overall supervisor, which operate under
as many as five or so different personnel systems. At that level, it
is a nightmare for the supervisor. You have employees who are
working side by side, who are governed by different rules as to how
you can reward them, how you discipline them, how you counsel
them, what you must do to advance their careers. We need a cohe-
sive system for the Department as a whole, very much, I think, as
General Myers and Admiral Clark have testified. It is all part of
the same——

Senator VOINOVICH. We have no problem with that. It is the
same thing we are trying to do in the Homeland Security Depart-
ment, that is, to try and have a system that is understandable and
consistent across the board. So we have no problem with that.
There are just some of these things that cause concern in terms of
how far do you go and how fast do you go in an enormous under-
taking that you are making. We are trying to be helpful, not harm-
ful, to what you are trying to accomplish.

Chairman COLLINS. Thank you. Senator Akaka.

Senator AKAKA. Thank you very much, Madam Chairman.

Secretary Rumsfeld, you are seeking to waive Chapter 53 of Title
5 which governs the Federal wage system that pays Federal blue
collar employees. DoD employs over half of the government’s blue
collar workers and nearly half of those employees are veterans. As
DoD moves to a pay-for-performance system from the GS-based
system, which includes guaranteed annual pay increases, my ques-
tion is, what happens to the cap on blue collar pay?

Mr. CHU. We are seeking, sir—you are accurately summarizing
our preferences. We are seeking to bring essentially the entire De-
partment under a pay banding system. That is why we are seeking
to waive those parts of Chapter 53 that would otherwise restrain
the inclusion of blue collar employees in such a system.

We do, of course, set blue collar wages based upon wage surveys,
and that would continue to be the practice that we would use in
the future. I think we have precedent here in how we handle our
non-appropriated fund employees. I don’t think there should be a
big issue here.

Senator AKAKA. Let me ask another part to that. If you decide
to retain the Federal wage system for the Department’s blue collar
workers, will you abide by the Monroney amendment which Con-
gress specifically required the Department to follow in 2001? The
Monroney amendment requires that when the government had a
dominant industry in a particular area, the private sector wage
data had to come from the same industry. So my question is, would
you abide by that amendment?

Mr. CHU. We will abide by whatever law the Congress enacts,
yes, sir.

Senator AKAKA. The Department wants to waive Chapter 77 of
Title 5 relating to employee appeals. Such a waiver would elimi-
nate employee access to the Merit Systems Protection Board. What
are the specific problems DoD has encountered with the MSPB?

Mr. CHU. Let me, in fact, if I may, use my props, sir. I think you
can see the problem with MSPB by the thickness of the manual
that guides—it is the purple volume I am holding in my hand—
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that guides MSPB decisionmaking, and that is not a set of histories
and individual cases. This is the principles MSPB is supposed to
follow.

I think there are two central problems with the current process.
One is, it takes far too long to come to resolution. Second, in too
many cases where there has been, at least in our judgment, serious
employee misconduct, and I don’t mean just minor spats and dif-
ferences, this is sexual discrimination, this is a supervisor who
backed a woman into a closet and made what we thought were im-
proper advances. The MSPB decision was, in the words of the Ad-
ministrative Law Judge, that it was simply romantic expressions
by the supervisor and our efforts to have the employee terminated
were, in fact, reduced to a suspension.

So I think there is a failure, frankly, to deal with the realities
in the same way that we need in a cohesive force to deal with peo-
ple who misbehave, the same cohesive force to which Admiral
Clark spoke. It undercuts discipline in the system as a whole. It
leads, in my judgment, to severe morale problems for the other em-
ployees of the agency who see the bad apples, see us try to take
action on these people and fail. Worse, it leads supervisors to give
up, to feel, just as Senator Coleman indicated, that it ain’t going
to make any difference. Why should I bother to try? And that leads
ultimately to what Admiral Clark and General Myers cannot stand,
and that is a denigrated level of performance.

Admiral CLARK. May I give an example, Senator?

Senator AKAKA. Absolutely.

Admiral CLARK. January 2003, we had an employee, a GS middle
grade employee who had been under performance review and ob-
servation for a number of months and the employee was termi-
nated. The removal notice cited the unsatisfactory performance.
The Merit Systems Protection Board judge discounted this perform-
ance assessment in the judgment, and the judge made the decision
that because in a period of time the employee had been injured,
that the observations and the documented performance that was
required by law and that had been done for months and months
discounted it, and then went on to cite the age of the individual
and the years of service which are specifically not to be considered
in performance cases. Now, this is January. This is what happens.

And so then what happens to, just as Dr. Chu has said, the su-
pervisor has now worked months with an employee who we have
been having difficulty with. He has spent months in the process
and the judgment is made, and at the end of the day, I commented
when I was with Secretary Rumsfeld over here on the Hill talking
about this subject, and I made this comment. This is not about us
standing up and asking for some system that doesn’t hold us ac-
countable. The U.S. military, at the heart of everything that we be-
lieve in is accountability. If we don’t do something right, hold us
accountable. But give us a chance to manage this workforce in a
way that then allows us to maintain the morale of the workforce.

The vast majority of this workforce that are heroes, that are
helping us produce the military capability that will then give the
President of the United States of America options when we have
to go on and prosecute this global war on terrorism.
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Senator AKAKA. Thank you for that response. Could you get back
to us on what MSPB case law or regulations impact DoD the most?
Can you provide that?

Admiral CLARK. Absolutely. I would be happy to.!

Senator AKAKA. Madam Chairman, my time has expired, but I
would like to make a brief statement. There are those who say that
the MSPB process takes too long. However, nearly 80 percent of
cases at the MSPB are resolved within 90 days. This is better than
the EEOC or the NLRB.

According to the Senior Executives Association, there is no
known government judicial or administrative operation that issues
initial decisions faster than the MSPB. Madam Chairman, I ask
unanimous consent to include in the record a letter from the Senior
Executives Association in support of MSPB appeal rights.2

Chairman COLLINS. Without objection.

Senator Akaka, you brought up a very good point and I want to
clarify for our panel once again that the bipartisan bill that we
have introduced specifically allows DoD to disregard the Merit Sys-
tems Protection Board case law that you have cited today as trou-
bling, and I would encourage you again to take a look at the provi-
sions in our bill because I think they specifically deal with the
issue that you have raised.

Senator Fitzgerald.

Senator FITZGERALD. Thank you, Madam Chairman.

Dr. Chu, I was very interested in your testimony about the proc-
ess you have had to go through to get the right to garnish, or
maybe it was Secretary Rumsfeld, who mentioned trying to garnish
wages of DoD employees who had actually, in effect, stolen money
by using their credit cards perhaps for personal use or some other
impermissible use. Dr. Chu, you said you had to negotiate sepa-
rately with how many different locals, 1,300?

Mr. CHU. We have, if you include the non-appropriated fund
%ocals, we have, I believe, 1,366 locals in the Department of De-
ense.

Senator FITZGERALD. Thirteen-hundred?

Mr. CHU. Thirteen-hundred-and-sixty-six.

Senator FITZGERALD. Thirteen-hundred-and-sixty-six, and you
have been undertaking that for how long?

Mr. CHU. The travel card negotiations which the Secretary was
referring to have been going on for the better part of 2 years. It
n}llaykeven have started in the last administration. I would have to
check.

Senator FITZGERALD. During that time, I seem to recall several
Congressional hearings where DoD was called before and beaten up
about the misuse of credit cards. But, in fact, your inability to ad-
dress that problem perhaps stems from the laws that are on the
books. So you are getting beaten up by us on the one hand, and
on the other hand, we are hampering your efforts to solve that
problem.

You are probably, incidentally, the only employer in the country
that wouldn’t have the right to offset money that the employee

1The information provided by Admiral Clark appears in the Appendix on page 158.
2The letter sent to Senator Akaka from the Senior Executives Association appears in the Ap-
pendix on page 134.
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owed. I think employers have a common law right of offset in a
case like that.

Now, Senator Levin was asking questions that indicated that he
perhaps doesn’t have any objection to DoD having the right to bar-
gain nationally on national issues, and I understand Senator Col-
lins’ bill would allow national bargaining except if there is a case
with a specific local. And, in fact, if there is more than one local
involved, then they could bargain nationally.

But Senator Levin was raising objections to your request to
waive Chapter 71 of the Labor Management Relations Act. I had
my staff get me a copy of this law, and it looks like it was passed
in 1978, does that sound right? That would be during the Carter
Administration. I noted that right at the outset, it starts out by ex-
empting the GAO, the FBI, the Central Intelligence Agency, and
the National Security Agency. Then, as you pointed out, the TVA
and the Federal Labor Relations Authority itself are exempted, and
the Federal Service Impasses Panel, and the Central Imagery Of-
fice are all exempted. It seems like everybody who has a national
security function is exempted from this requirement except the
DoD.

Aren’t you really just trying to get the flexibility that other agen-
cies that are involved in protecting this country have?

Mr. CHU. Absolutely, sir.

Senator FITZGERALD. To me, it seems appropriate that they have
that flexibility. I think the one indisputably legitimate function, the
most important function of our Federal Government is to provide
for the common defense, and I would like to see them have that
authority.

I know this isn’t the subject per se of the legislation you are pro-
posing, but I noticed that Secretary Rumsfeld wrote an op-ed in the
Washington Post a week or so ago that referenced 800 reports that
the DoD has to submit annually to Congress. That number caught
my attention because I don’t recall ever reading one of those. I
don’t know if those reports are sent to my mail room. I am not even
aware if any of my staff members are reading those. I imagine
those requirements go back a long way in the law. How many peo-
ple do you have to put——

Secretary RUMSFELD. Think of how many trees we have to kill
just to make the paper.

Senator FITZGERALD. Enormous.

Secretary RUMSFELD. Yes. I mean, it is, and what happens is fre-
quently there will be a—just for the sake of argument, let us as-
sume that the Pentagon does something wrong 20 years ago, wrong
meaning people in Congress didn’t agree with it. An amendment is
proposed and the Pentagon resists the amendment, saying that
that is too burdensome, and they say, all right, submit a report
every year and tell us, assure us that you are not doing something
that we feel you shouldn’t have been doing. It is a perfectly legiti-
mate beginning of this process.

And then what happens is it goes on and on and it goes for 10
or 15 years. There is no sunshine—no sunset rule, I should say on
it. Our hope is that people will take a look at these things and say,
fair enough. Let us discontinue half or three-quarters of these re-
ports.
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I notice you read off a list of agencies that do not have a require-
ment for third-party intervention. I noticed that on the list also
were the Botanical Gardens, the Office of Architect of the Capitol—
a whole bunch of agencies are exempted from this. It goes on, Ad-
ministrative Office of the U.S. Courts. It is a list of—I don’t know
how long it is.

Senator FITZGERALD. Not to mention our own Senate offices.

Mr. CHU. We won’t go there. [Laughter.]

Senator FITZGERALD. I would like to help you address the huge
number of reports that you have to file. Some of these could go way
back. They could go back to the Korean War, the Vietnam War,
something that happened at that time that should have been ad-
dressed but the circumstances have long since changed, perhaps, to
obviate the need for that report. I see no reason not to add it in
whatever bill this Committee works out, even though it is on a
slightly different issue. We have to start the ball rolling to give you
the flexibility to meet your needs.

I congratulate you on undertaking this task, Secretary Rumsfeld.
We are lucky to have someone of your caliber who is not willing
to put up with the kind of nonsense you have to put up with in
Washington to manage a Department of your size. It is a great
challenge, and we thank you for doing what you are doing and con-
tributing your services here. Thank you.

Secretary RUMSFELD. Thank you very much.

Chairman CoOLLINS. I want to thank our panel for being with us
this morning. Your presence here is testimony to how important
this issue is to the Department and we appreciate your testimony
and your insights. We will be working further in the hope of com-
ing up with a bipartisan plan that we will either move as a sepa-
rate bill or take up in the DoD conference, which Senator Levin,
Senator Akaka, and several of us fortunately serve on both commit-
tees. So thank you very much for your testimony this morning.

Secretary RUMSFELD. Thank you very much, Madam Chairman.

Chairman COLLINS. I should note Senator Pryor is also a Mem-
ber of both committees, too. Thank you.

I am pleased to welcome our next witness, who is U.S. Comp-
troller General David Walker. As Comptroller General, Mr. Walker
is the Nation’s chief accountability officer and the head of the U.S.
General Accounting Office.

I want to note that Mr. Walker made a special effort to be here
today. He was previously scheduled to be in California, I believe it
was, and I very much appreciate his rearranging his schedule.

I also want to extend my personal apologies to Senator Pryor for
letting our panel go before he had a chance to question. I very
much apologize and we will call on you first for Mr. Walker. Thank
you.

Mr. Walker, you may proceed with your statement.
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TESTIMONY OF HON. DAVID M. WALKER,! COMPTROLLER
GENERAL, U.S. GENERAL ACCOUNTING OFFICE

Mr. WALKER. Thank you, Madam Chairman. It is a pleasure to
be here, Senator Voinovich, other Senators. I might note for the
record that I came back on the red eye last night, so hopefully I
will arrive this morning and I won't fall asleep during my own tes-
timony.

I also would like to note for the record that our son, Andy, who
is a Marine Corps company commander, came back from Iraq on
Sunday night, so we are pleased to have him back and very proud
of what he and his colleagues were able to accomplish in Iragq.

I am pleased to be here today to discuss legislative proposals to
help the Department of Defense address its current and emerging
human capital challenges. We strongly support the need for govern-
ment transformation and the concept of modernizing Federal
human capital policies, both within DoD and the Federal Govern-
ment at large. As I have said on many occasions, human capital
geform will be a key element of any government transformation ef-
ort.

The Federal employee system is clearly broken in a number of
critical respects, designed for a time and workforce of an earlier era
and not able to meet the needs and challenges of our current, rap-
idly changing, and knowledge-based environment. The human cap-
ital authorities being considered for DoD have far-reaching implica-
tions for the way DoD is managed, as well as significant precedent-
setting implications for the Federal Government at large and OPM
in particular.

We are fast approaching the point in time where standard gov-
ernment-wide human capital policies and procedures are neither
standard nor government-wide. In this environment, we believe
that the Congress should pursue government-wide reforms and
flexibilities that can be used by many government agencies, includ-
ing DoD, subject to those agencies having appropriate infrastruc-
tures in place before such authorities are operationalized.

Considering certain proposed DoD reforms in the context of the
need for government-wide reform could serve to accelerate progress
across the government while at the same point in time incor-
porating appropriate safeguards to maximize the chances of ulti-
mate success and minimize the potential abuse and prevent a fur-
ther fragmentation of the civil service.

More directly, agency-specific human capital reforms should be
enacted to the extent that problems being addressed and solutions
offered are specific to a particular agency, such as military per-
sonnel for DoD. Several of the proposed DoD reforms clearly meet
this test. Importantly, relevant sections of the House of Represent-
atives version of the National Defense Authorization Act for fiscal
year 2004 and the National Security Personnel System Act cospon-
sored by Chairman Collins, Senator Levin, Senator Voinovich, and
Senator Sununu, in our view, contain a number of important im-
provements over the initial DoD legislative proposal.

Moving forward, as I mentioned previously, we believe it would
be preferable to employ a government-wide approach to address se-

1The prepared statement of Mr. Walker appears in the Appendix on page 60.
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lected human capital issues and the need for certain flexibilities
that have broad-based application throughout the Federal Govern-
ment. We believe that a number of the reforms that DoD is pro-
posing fall into this category, such as broad banding, pay for per-
formance, reemployment rights, pension offset provisions. In these
situations, we believe it would be both prudent and preferable for
Congress to provide such authorities government-wide, if possible,
and to ensure that appropriate safeguards are in place before they
are operationalized by the respective agencies.

We also believe, in summary, Madam Chairman, that since we
designated strategic human capital management as a high-risk
area on a government-wide basis in January 2001, the Congress,
the administration, and the agencies have taken steps to address
the Federal human capital shortfall and we have more progress in
the last 2 years than the last 20, and I am confident with your
dedicated efforts we will have more in the next two years than the
past two years.

I have made a number of statements over this past 2 years in
order to help facilitate transformation, and Senator Voinovich
clearly has been on the point and has dedicated a lot of his time
and effort as a U.S. Senator to this, and I know, Madam Chairman,
you have been very actively involved, as well, and I appreciate
that. But I think it is important to note that we believe that DoD
and other Federal agencies clearly need additional flexibility in the
area of human capital. At the same time, appropriate safeguards
need to be incorporated in order to maximize the chance for success
and minimize the possibility for abuse. I am pleased to say that the
National Security Personnel System Act incorporates many of these
needed safeguards and is a significant improvement over what the
DoD initially proposed.

At the same time, we hope that if Congress does act on this legis-
lation this year, and obviously conference is going to be key with
regard to this matter, we hope that Congress will seriously con-
sider not only addressing DoD-specific needs, but also potentially
providing additional flexibilities to not only DoD but other Federal
agencies in an area where there is not only a need, but an applica-
tion much beyond DoD.

By employing this approach, we believe that you can accelerate
needed human capital reform throughout the Federal Government
while helping to assure that appropriate protections are in place to
prevent abuse of civil servants. You would help to provide a level
playing field within the Federal Government in the critical war for
talent while helping to avoid the further Balkanization of the Exec-
utive Branch civil service system, which was championed by Teddy
Roosevelt over 100 years ago.

Thank you, Madam Chairman, and I would be happy to answer
any questions you might have.

Chairman COLLINS. Thank you very much for your excellent tes-
timony.

Mr. Walker, you raise a question that I have been thinking about
throughout this hearing this morning, and that is should Federal
employees have different rights depending on for whom they are
working? Are we risking creating personnel systems that impede
the transfer of employees from department to department, that
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mean that you get paid better if you work for the Department of
Homeland Security or the Department of Defense than if you work
at the Department of Agriculture or the Department of Education,
that give you different appeal rights if you are subject to a per-
sonnel action depending on where you work? Are those issues that
we need to take a look at, and does that trouble you that where
you work would determine what your rights are as a Federal em-
ployee?

Mr. WALKER. Well, I think there are certain things that, clearly,
it shouldn’t matter where you work. You need to have substantive
protections. There need to be independent appeal rights beyond the
individual agency.

I might note the two examples that were mentioned by the prior
panelists, one being the court system and the GAO, the reason that
they are separate is because they are involved in separate branches
of the government under the Constitution. There are independence
issues associated with that and there are good reasons why they
have separate systems.

I might also note that the GAO has something called the Per-
sonnel Appeals Board, which is an independent body that our em-
ployees have the authority to go to in lieu of the Federal courts if
they so desire, but they still have the avenue to go to the Federal
courts should they choose to do so.

I also would commend your bill because I believe that by incor-
porating a number of critical safeguards dealing with performance
management, dealing with special hiring authority and certain
other areas, those concepts should be applied throughout the Fed-
eral Government. There are certain things that should have no
boundaries, and I think pursuing that type of principle-based ap-
proach that includes incorporating certain safeguards is the right
way forward.

Chairman CoLLINS. Could you share with us more about the
GAOQO’s own experience in moving toward a more flexible personnel
system, because you have really led the way and I want to com-
mend you for your leadership.

Mr. WALKER. Thank you. As you know, Congress has given us
some flexibilities in the past and we also are going to be requesting
additional ones in the near future.

As far as the past, in 1980, Congress gave us our own personnel
act. It exempted us from portions of Title 5 but not all of Title 5.
The biggest thing that we did with that initial authority back in
1980 were two things. First, we implemented broad banding, which
is a more flexible classification system that provides for a more
flexible pay system. It also allows us to implement pay for perform-
ance, additional pay for performance than otherwise might be the
case in the typical GS system. We also had the authority to hire
a certain number of critical individuals for up to 3 years on a non-
competitive basis on the CG’s authority. Those two things have
been very helpful.

In the year 2000, Congress gave us the ability to have early-out
and buy-out authority to realign the agency rather than to
downsize the agency, to create senior level positions equal to the
Senior Executive Service, but for technical and scientific individ-
uals, so we could progress those people up compensation-wise and
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responsibility-wise without—while recognizing that they are not
the type of individuals that the Senior Executive Service was envi-
sioned for. And, you also gave us authority to modify our reduction
in force rules whereby we did not reduce veterans’ preference and
we were able to consider performance more than length of service,
but we still had to consider length of service.

We are going to be asking for some new reforms in the near fu-
ture, by the end of June, that will come before this Committee and
I hope can be considered this year.

I will say this. When you are talking about making the type of
changes that the Department of Defense is talking about, while
they are very much needed, how you do it, when you do it, and on
what basis you do it matters. And from a practical standpoint, you
have a phased-in implementation approach that is required in your
legislation. No matter what the Secretary and others at DoD might
want to do, from a practical standpoint, they will not be able to
adopt this new system in anything other than a phased approach,
and from a practical standpoint, I don’t think that the limits that
you are proposing would represent any significant constraint on
their real ability to effectuate the type of reforms that they are
going to need. You have to do it in phases to do it right, and that
is what we have done at GAO.

Chairman COLLINS. Thank you. One final question from me, and
that is DoD has asked to exclude OPM from much of the review
of its new system, other than a small but minor requirement to
consult with OPM in the design. Could you tell us whether you
think OPM, as with the Department of Homeland Security, should
be involved virtually every step of the way?

Mr. WALKER. I do believe that OPM has to play an important
role to provide the type of checks and balances that you need to
prevent abuse and maximize the chance for success.

I would also note I have tremendous respect for Secretary Rums-
feld. He and I are both Teddy Roosevelt fans, among other things,
who, as you know, was the champion of the civil service system.
But I will tell you that I was extremely disappointed in the process
that DoD employed to come up with this proposal. There was basi-
cally no consultation—of unions, of employees, of their executives,
and so, therefore, when I see a provision that says that they will
consult with somebody, with the track record that they employed
in coming up with this proposal, that doesn’t give me great comfort.

I think it is important that you either have the provision that
you have in your bill, which would require that it be a joint effort
with OPM and DoD, and I think it is fine if you so desire to do
what the House did, that if there is a stalemate between OPM and
DoD on a truly national security issue, to take it up to the Presi-
dent. But you need to have an independent third party involved
and you can’t know going into that discussion that you have the
trump card before you have entered into consultations and negotia-
tions. There is a fundamental conflict of interest. That would not
represent adequate checks and balances, in my view.

Chairman COLLINS. Thank you. Senator Voinovich.

Senator VOINOVICH. Thank you, Madam Chairman.

First of all, Mr. Walker, thanks very much for coming back on
the red eye. I again want to thank you publicly for coming to Day-
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ton for the hearing that the Subcommittee held there on this very
important new endeavor by the Department of Defense to have
their own personnel system.

I am interested in your comments about looking beyond the De-
fense and Homeland Security Departments at the broad range of
reforms that we ought to be implementing government-wide. The
Chairman and I have talked about this issue on several occasions,
and I would really be interested in getting your recommendations
as you look at what we have done in Homeland Security and what
we are considering doing in the Department of Defense. I know the
Securities and Exchange Commission is coming in as well with re-
quests. NASA is pining away to have changes in their personnel
system which are long overdue and, as a matter of fact, have been
on your high-risk list now for several years.

But to look at the general application of some of these things
across the board so that we don’t have these inconsistencies and
give these people some of the same flexibilities that some of these
agencies now have and others want to have. You don’t have to
launch into them right now, but I would really, and I am sure that,
Madam Chairman, you would appreciate having those, also.

The pay-for-performance system, I mentioned that when Sec-
retary Rumsfeld was here. You looked at the provisions of our bill.
Do you think that the criteria that we have established for per-
formance management in our bill respond to some of the concerns
that you have had about the rapid advance toward pay-for-perform-
ance in the Department of Defense?

Mr. WALKER. I do. I definitely believe they are a significant im-
provement.

Senator VOINOVICH. Would you like to share just a minute with
us how difficult that is?

Mr. WALKER. Sure. Let me mention a couple of things. First, the
hearing in Dayton, by the way, it turned out setting a record.
There were more hits on our website for a copy of my testimony
in that hearing in Dayton, Ohio, than any other document in
GAO’s history, which was interesting. I just found that out.

Second, I do think it is important that for certain areas like hir-
ing for critical occupations, broad banding, pay for performance, re-
employment rights, pension offset, to consider doing that on a gov-
ernment-wide basis, not to slow things down, but to recognize that
DoD is, first, not the only entity involved in national security, and
second, not the only entity in the civilian part of the Federal Gov-
ernment that needs these types of flexibilities. We are all in a war
for talent and we all want to try to win that war and we don’t want
to try to create unlevel playing fields.

We are talking about huge cultural transformation here, trans-
formation that is needed, transformation that is long overdue,
transformation that if your legislation becomes law will be facili-
tated, because in the final analysis, you can’t transform how gov-
ernment does business unless you transform the government’s
human capital policies and practices. And while a lot can and
should be done within the context of current law, quite frankly,
neither DoD or most Federal agencies have nearly done what they
should have done under currently law, they do need your help be-
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cause there are certain areas where there are practical constraints
under current law.

But it will take years for them to effectively design these systems
for their entire civilian workforce. They will have to do it on an in-
stallment basis and they need to involve the key stakeholders to
a much greater extent than they did in connection with this legisla-
tion.

Senator VOINOVICH. And you also concur, just to underscore, that
it is very important that OPM continue to be involved here?

Mr. WALKER. I think it is. I think they provide a certain degree
of consistency. They provide an independent set of eyes to be able
to try to help maximize the chance of consistency where there
ought to be consistency, minimize the possibility of abuse and of
further Balkanization of the system.

I do, however, believe that OPM needs to act expeditiously, that
they need to be able to rule on issues within prescribed time
frames, and I think that OPM, frankly, has its own cultural trans-
formation challenge, because for many years, OPM was primarily
a compliance organization. It needs to become more of a consulting
organization, figure out how to get things done rather than nec-
essarily saying no.

Senator VOINOVICH. Thank you.

Chairman COLLINS. Thank you very much.

Again, I want to thank you, Mr. Walker, for your efforts to be
here today. I also want to acknowledge that you and your staff
have been extremely helpful to us as we drafted our bill. We did
consult very closely with you and looked at previous statements,
your experience, your recommendations, and that was very valu-
able. So we look forward to continuing to work with you.

Mr. WALKER. Thank you. We have great people and I am proud
to lead them. Thank you.

Chairman COLLINS. Thank you.

I would now like to call forward the third and final panel this
morning. I would like to welcome Bobby Harnage, the National
President of the American Federation of Government Employees,
AFL-CIO. As National President of AFGE, Mr. Harnage leads the
Nation’s largest union, representing approximately 600,000 Federal
and District of Columbia Government employees belonging to over
1,100 local units in the United States and overseas.

It is also a great pleasure to welcome back to the Committee
today Paul Light, who is Professor of Public Service at New York
University. He also has a distinguished career that includes serv-
ing as a senior staff member on this very Committee. So he has a
great deal of expertise in the areas of government, bureaucracy,
civil service, Congress, entitlement programs, government reform,
and we welcome him back to the Committee today.

Mr. Harnage, I am going to ask you to come forward with your
testimony first, and thank you both for being with us.



42

TESTIMONY OF BOBBY L. HARNAGE, SR.,! NATIONAL PRESI-
DENT, AMERICAN FEDERATION OF GOVERNMENT EMPLOY-
EES, AFL-CIO

Mr. HARNAGE. Thank you. At the beginning, on behalf of the
600,000 Federal and D.C. employees that AFGE represents and in-
cluding the 200,000 at the Department of Defense, let me thank
you, Madam Chairman, as well as Senators Levin, Voinovich, and
Sununu for the numerous changes you have made to the House-
passed version of the Defense Department’s systems proposal.

Present at this hearing this morning are a large number of
AFGE local leaders, but also present is the entire National Execu-
tive Council of AFGE to show their thanks for the work this Com-
mittee has done on this legislation and your leadership.

While AFGE remains profoundly concerned about both the fair-
ness and the negative economic impact of a pay-for-performance
system, we are grateful for your willingness to consider our con-
cerns closely and for you taking the time to write legislation that
substantially restrains the Department’s desire for a blank check
authority to create a new personnel system. Thank you, Madam
Chairman and your Committee, for not abrogating your constitu-
tional responsibilities.

The authorities sought by the Pentagon are very broad and have
profound implications for the merit principle-based civil service sys-
tem, including its replacement with a yet-to-be-seen system, de-
signed, implemented, and adjudicated by a political appointee and
every single one of his future replacements. The risk that this
system will be politicized and characterized by cronyism in hiring,
firing, pay, promotion, and discipline are immense. They are pre-
dictable, and the ability to mitigate that risk would be minuscule.

Madam Chairman, I know that my written testimony has been
entered for the record and it expresses in detail our opposition to
the DoD legislation, so I will summarize on some key points where
your bill differs from the House version and hopefully still have
some time to respond to some of DoD’s comments here this morn-
ing.

Due process—the House lets DoD decide whether or not DoD ci-
vilian employees will have due process protection and appeal
rights. It lets managers suspend, demote, or fire employees, but it
doesn’t let them go to the MSPB or the EEOC if they have evidence
that these decisions were based on prejudice, politics, or distortion
of the facts. The Senate effectively retains these rights and we
think the Senate is right to keep the third party review. It will go
a long way in making sure that hiring and firing in DoD is based
on merit rather than cronyism and politics.

On collective bargaining, the House lets DoD decide whether
DoD civilian employees will be able to have union representation
and collective bargaining. Even if the employees hold an election
and decide to have a union, under the House-passed legislation, the
Defense Secretary can effectively negate this election by refusing to
allow collective bargaining, even when contractor employees
performing the same job not only have the right to union represen-
tation, but have the right to strike. Contractors who have taken ci-

1The prepared statement of Mr. Harnage appears in the Appendix on page 74.
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vilian Federal employee jobs and those yet to be privatized, their
employees will have more rights, more protections than govern-
ment employees. This is not about national security and it is not
about flexibility.

The Senate maintains these basic democratic rights for DoD em-
ployees and we commend the Senate for recognizing that hostility
to employees’ rights is the most basic evidence of mismanagement.
That employees desire to have a meaningful communication and
enforceable collective bargaining agreement goes hand-in-hand
with our Nation’s democratic traditions and the standards of good
government.

Pay for performance—although the Senate has proposed some
parameters for a pay-for-performance system and the House has
proposed virtually none, AFGE strongly opposes the imposition of
individualized pay-for-performance plans. Any way you slice it,
pay-for-performance plans create more problems than they solve, if
it can be said that they solve anything.

Madam Chairman, most of the rationale given by DoD for these
radical and sweeping changes is a failure to accept their manage-
ment responsibilities. The poor performers they like to refer to are
nothing more than the results of not providing proper pay under
FEPCA and not properly training managers to be managers of peo-
ple and not letting managers be managers. Their reference to the
problem of hiring is nothing more than the failure to let managers
manage and bureaucratic systems requiring higher levels of ap-
proval. It is not the law and it is not the regulation that is the
problem.

The argument that it takes too long to fire someone is sheer rhet-
oric. It only takes 30 days, at most. The appeals process is long,
but that is caused by budget restraints, not by the law and not by
the regulation. The employee is off the rolls during this process and
certainly would like very much for it to be a shorter period of time.

The flexibilities that they beg for is a failure to recognize the
flexibilities they already have. Every example they have given for
the need of flexibility is a misrepresentation of the facts. They al-
ready have them.

On the comments that I heard this morning, Madam Chairman,
sometimes if I hear DoD talking, I am reminded about the story
of the individual that killed their parents and then threw them-
selves on the mercy of the court because they were an orphan. That
is very similar to DoD.

This is not a national security personnel system. National secu-
rity is added to the title to give it more importance than what it
deserves. It is nothing but a DoD personnel system.

So why did we attach it to the authorization bill where it was
not germane? They attached it to the authorization bill because it
couldn’t stand on its own merits and they were hoping it would be
rushed through Congress before Congress took a good look at it,
and I thank you, Madam Chairman, for ensuring that the Senate
took its responsibility seriously, where I think the House failed to
do so.

On the 300,000 to 320,000 military individuals that should be
performing civilian jobs, we don’t argue with that point at all and
we don’t see why there is any problem of identifying those 320,000
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people because they were civilian employees first. They changed
into military positions not because they couldn’t get the job done
with civilians, but because they wanted to build up the military.
When you put a military person in a civilian position, it is not more
efficient, it is less efficient because that military person has more
obligations than the job to which they are assigned—mess check,
CQ, drill procedures, training that the civilian employee doesn’t
have. So it is not more efficient, it is less efficient, but they did it
because they were building up the military strength at that time,
converting civilian jobs to military jobs for that sole purpose of ca-
reer development of the military people, not because the civilians
couldn’t or wouldn’t do the job.

And I question how they are going to do this since they claim
they don’t manage by FTEs, but every time we talk about bringing
new work in-house instead of automatically privatizing it, they
can’t bring it back in-house because they don’t have the slots. If
that is not managing by FTEs, I don’t know what it is.

I just recently came from a trip out West where I was at
Kirkland Air Force Base in the science and laboratory research for
the military. A head of the science department was telling me that
he wanted to enlarge his laboratory and he was going to build an
annex to it that would basically double the size of his workforce.
He had the money, he had the land, but he couldn’t get it through
because he didn’t have the authorization for the positions. He could
contract it out tomorrow, but he couldn’t hire the civilian workforce
that he wanted to match and mirror his current workforce simply
because he couldn’t get the authorization. It wasn’t the delay in the
hiring process, it was the delay in the approval to do it that caused
the delay, and he is still waiting today. He has been waiting for
almost a year now.

Eighty-three percent of contractors deployed in the war in Iragq,
I think we need to take a closer look at that. They have a habit
of just throwing out numbers to you without giving you the sub-
stance of those numbers. Thank goodness Senator Levin asked for
some specific numbers, and I think they are going to be surprised
that that percentage is going to greatly reduce.

But that wasn’t about the civilian workforce not being able to be
deployed. That was about money. That was about contractors who
have indirect contacts to the DoD, making millions and millions of
dollars by going over there instead of civilians going over there.
The only complaints that I know of that happened during this war
were two complaints of civilians not being allowed to be deployed
rather than not wanting to be deployed, and let us look at the
number of civilians that were deployed in the Gulf War and the
number of contractors versus the number that were deployed in
this war on Iraq and see if the number isn’t a tremendously ex-
panded number and, therefore, having to be more contractors and,
therefore, raising that percentage point. It hasn’t anything to do
with the war or anything to do with the flexibility of the civilian
workforce. It has to do with the circumstances of the war.

And they keep talking about garnishing wages and they are tak-
ing 2 years or 10 years about negotiating that. They could have ne-
gotiated that at the national level had they wanted to. They chose
not to, and now they want to use that as an excuse.
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But Madam Chairman, there is something basically wrong with
that example, and that is they have access currently to the Federal
Service Impasse Panel. Why haven’t they used that? They have ac-
cess to bring this to a head, to a closure at every one of those loca-
tions and they fail to do that, and the implications are they know
they are wrong, their case is weak, and, therefore, they won’t take
it forward to a third party to get a ruling on it, but yet they want
to blame the system as the purpose of it. Basically to summarize,
they say, we are right and we don’t want anybody to question that.
Let us make the decision.

Even in their complaints about the MSPB, where 85 percent of
the cases are sustained, they only lose 15 percent of them, they
want to argue about that, and let us look at what that says. Maybe
we ought to do away with the appeals court system. Maybe we
ought to do away with the Supreme Court system and just try
somebody in an initial court and then hang them without any ap-
peals process. That is what DoD wants to do with its civilian work-
force. Remember, termination is capital punishment in the admin-
istrative field.

So we don’t want to give these people that authority. It doesn’t
take 5 months to hire anybody. It doesn’t take 18 months to fire
anybody by regulation or law. It is the bureaucracy that has cre-
ated that.

I appreciate Senator Voinovich referring to TSA, the Transpor-
tation Security Agency. The chaos that is there now, they can’t
blame that on the union. They left us out of that picture. We could
have been in there helping them, telling them, warning them, cau-
tioning them about mistakes that they were making, but we
weren’t given that ability. But you don’t want to do that with the
civilian events when it is four or five times the size of the work-
force of TSA.

I thank you very much for this opportunity to testify before this
Committee and I appreciate you and your Committee’s willingness
to look very carefully at this legislation and do some of the things
that are right for the civilian workforce, and I will answer any
questions you might have.

Chairman COLLINS. Thank you. Professor Light.

TESTIMONY OF PAUL C. LIGHT,! PROFESSOR OF PUBLIC
SERVICE, NEW YORK UNIVERSITY

Mr. LigHT. Thank you for having me before the Committee. It is
always a pleasure to be in this room. I sat in the back row for a
long time. I think I did OK afterwards. I didn’t become the Chair-
man of the Committee, as some staffers have done—— [Laughter.]

But you never know.

Let me start by saying that I support the Committee’s effort here
today to develop and perfect this legislation. I think we have before
us a good bill. I think it is a very useful contribution to the debate.

I am an Article I person. I happen to believe that we should have
a Congress and that we should allow the legislative process to work
its will. This one, this particular bill has been moving very rapidly

1The prepared statement of Mr. Light with an attachment entitled “In Search of Public Serv-
ice” appears in the Appendix on page 95.
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and I appreciate how difficult it is for you to develop any sort of
a consensus under this time frame and to develop a bipartisan con-
sensus. It is very much in the tradition of this Committee.

That is not how the House works. That is not how the House has
ever worked under either party because it is the House, with very
tight rules and a very large number of members. But this par-
ticular Committee has always aimed for bipartisanship. I always
believed that when you are working on issues like financial man-
agement reform and prompt payment that if we couldn’t find bipar-
tisan agreement on these rather unglamorous issues, that we just
couldn’t get any traction on the floor. Senator Glenn believed that.
Senator Roth believed that. I know that you believe that and I
lgnow that Senator Lieberman believes it, as do all of your Mem-

ers.

Let me talk about three reasons why I support this particular
bill. First, it provides a template. It provides a set of instructions
to other agencies that are now lining up. I mean, the line-up of
agencies for these kinds of authorities is going to be equal to that
of a summer blockbuster movie. Everyone wants out. Once Defense
goes, it is everybody for the gates.

We already know that agencies have been tunneling out of the
system in this bill or that bill, and we know that most of them do
so when they get into trouble. It is usually when an agency falters
that they get the authorities they need or want to do a better job,
and here we have an opportunity to say to the Executive Branch,
here is a template. Much of this bill was developed through the
Federal Register, near as I can tell, looking at what DoD wanted
specifically.

The second point is that this bill is bipartisan. That is so impor-
tant for actually implementing the legislation once it moves for-
ward. The notion of bipartisanship, as you are going out to talk to
the workforce about these flexibilities, is an added advantage in ac-
tually securing implementation. Having another piece of legislation
rolling forward that is divided by party, divided by party and send-
ing a message to the workforce that one party supports it and the
other doesn’t, that is just not good for productivity and the embrace
of the legislation at the actual front line where you do and deliver
the services.

The third point is that I think there are a number of useful pro-
visions in this bill that should speed its implementation. I noted
today that Charles Abel, who is Assistant Secretary for Personnel
and Readiness, had said that this bill that the Committee, or that
the House version of the bill was 75 percent of what they wanted.
I think the better question for the Committee to ask is, what per-
centage of the bill do they really need? They are getting 75 percent
of what they wanted, but perhaps 150 percent of what they need.
I think what this Committee is trying to do is establish a template
of needed flexibilities while maintaining safeguards so that employ-
ees have some rights of appeal beyond just the managerial dictate.

I like the issues of managerial, putting the focus on managerial
ability through the phasing. The China Lake experiment has
launched a thousand dreams of being out of the current system.
That is an experiment, actually, that has been very poorly under-
stood and never deeply evaluated. If you have been to China Lake,
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you know it is a little bit of a distance from the sort of normal Fed-
eral facility. It is an unusual place filled with very talented and
creative people.

GAO is a good example of an agency that has taken advantage
of pay banding and other authorities to really bring itself forward
in terms of the war for talent quite effectively, but it took a long
time. It didn’t happen overnight. They actually started without
some of the systems that they needed in order to move forward
with pay banding and they worked at it year after year after year,
and I think right now we would argue that it is a very successful
example of pay banding implemented, but it took time.

That is why I like the phasing idea here in the statute. I think
it is going to be very difficult to do this quickly. I think doing it
one cut at a time will give you an opportunity to see how it works
and I support the phasing.

There is also the scaling-up problem that I just talked about. You
can’t really imagine going from China Lake to 750,000 employees
overnight, nor from the 3,500 employees at GAO, who are all
knowledge workers of a kind, to going to the full DoD workforce
overnight.

This said, I believe that the Committee’s version of this legisla-
tion represents the kind of bold reform that we need. I believe that
the choice today for America’s young people is, in terms of public
service, is clearly placing government in a distant second, at best,
as an employer, and we need to reassure young people that we can,
in fact, move quickly, that they will be rewarded for performance,
that they will be allowed to advance.

We also need to make sure that the managers who supervise
them have the ability and the training and the tact to manage
them well. I would like to say that the performance appraisal sys-
tem, the hyper-inflated performance appraisal system that we see
in department after department is a product of manager flexibili-
ties to provide performance appraisals.

All in all, T am going to summarize here in support of your effort.
I think that having a bipartisan solution move forward at this par-
ticular point in time, in this particular climate, is the way to go.
I am not the Secretary of Defense, either, but if I were the Sec-
retary of Defense, I would compromise to get that bipartisanship.
I just think it is worth everything when you are moving forward
on implementation to be able to say that this was a bipartisan
agreement rather than the product of one party, one administra-
tion. This is going to last for a long time, and to the extent it can
be bipartisan, I think that is everything to successful implementa-
tion. Thank you very much.

Chairman COLLINS. Thank you very much, Professor.

I certainly agree with your comments and that has been my goal,
to craft a bipartisan package.

My memories of this Committee may even go back further than
yours. I first started as a staffer here when Senator Percy and Sen-
ator Ribicoff were running the Committee, and they, too, had that
bipartisan approach that has been the hallmark of this Commit-
tee’s history and one that we are striving to continue to this day.

One issue that we haven’t discussed this morning that I would
like your comments on is the fact that the Department of Defense
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is seeking to have for not only this Secretary of Defense, but future
Secretaries of Defense as well have the authority to exercise very
broad waivers of chapters in Title 5. This may mean that Secretary
Rumsfeld may come up with one personnel system, but that a fu-
ture Secretary of Defense, using the same authority, could come up
with one that is entirely different.

To me, that argues for Congress spelling out more specifically in
legislation the parameters of the system. It also, to me, argues for
a role for OPM, rather than just granting unilateral, broad author-
ity for this and any future Secretary to waive various chapters of
Title 5. Could you comment on that issue?

Mr. LigHT. Two things here. First, this should not be a ref-
erendum on Secretary Rumsfeld or Dr. Chu. I think the world of
David Chu and I think that there is a great deal of research that
he draws upon from his experience at RAND that is quite relevant
to these issues at hand.

But, in fact, there will be future Secretaries of Defense. One of
the biggest problems among the seniors that we just finished inter-
viewing at the Center for Public Service at Brookings, which I di-
rect, is the confusion of the process. Young Americans would very
much like to serve their country. They want to come into govern-
ment, I believe. But they look at the process and the confusion in-
volved in getting in and they just shy away. They see the Federal
hiring process, or hiring process in government more generally, as
both slow and confusing, and I am afraid that as we allow agencies
to tunnel out without this general template in place, we are just
going to add to the confusion.

Young people do not believe they know how to get a job in gov-
ernment even if they want a job in government, and I think that
you are sending a message to the agencies that here is the tem-
plate. Go ahead and come back to Congress with your requests
under this template, I think is extremely useful to the agencies and
it is also a disciplining kind of force on the Department of Defense.

I think OPM has made a good faith effort to improve and change
its culture over the last 5 years, under both the Clinton Adminis-
tration and under the Bush Administration, and I think that OPM
can be trusted with this kind of joint custody, if you want to imag-
ine it that way.

I don’t think, and I don’t believe in unreviewable authorities for
the Executive Branch. That could be just my instinct as a Title 1
person, given that Title 1 addresses the Legislative Branch, but I
really don’t think that the issue of unreviewable authority should
be taken as a referendum on the Secretary. Frankly, I think this
is a good piece of legislation in spelling out specifically what that
Department has asked for.

Chairman CoLLINS. Thank you, Professor.

Mr. Harnage, I know that you have expressed reservations about
moving to pay banding and pay-for-performance systems. Are there
any Federal pay-for-performance approaches that are now in use as
pilot projects across the Federal Government that you believe have
been successful and might be good models?

Mr. HARNAGE. First of all, we think that the scheme should be
supplement to a fully-funded regular pay system. The example is
given by GAO, for example, that pay for performance, everybody
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gets the across-the-board pay increase annually. What is pooled for
paying for higher performers is the bonus money and the step in-
creases. But everybody gets it across the board. So we think that
ought to be an element of any pay for performance, that Congress
ought to continue ensuring that employees are paid fairly and then
give the managers the provision to reward exceptional perform-
ance.

But we also are opposed to pitting individual against individual.
We think it should be more a team approach, and an example is
Pacer Share, which was at McClellan Air Force Base, where that
system rewarded everyone, not just a few individuals at the ex-
pense of someone else. But everybody, if they reached a certain
level, if their performance was a certain level, everybody gained,
everybody profited from that experience.

But I don’t see the GS system as a system that does not pay for
performance. In fact, I think it is just the opposite and I believe
it is given a bad name simply over rhetoric.

Let us look at what the current system is. It is based on a classi-
fication system, it is based on a qualification system, and it is
based on a performance system. The classification system and the
qualification system makes sure that you meet these qualifications
in order to get the job. The classification system is if you do this
work, you receive this pay. That eliminates discrimination, helped
eliminate the equal-pay-for-equal-work problem that we had. So it
was a fair system.

And then each step increase, and I think the public and maybe
some Members of Congress have been led to believe that these step
increases are annually and forever. It takes 18 years to go through
the step increase process, and if you get promoted, it takes even
longer. But those step increases, every one of them is certified by
the manager as that employee has met an acceptable level of com-
petence. That is a performance-based step increase, and they can
be denied.

And what we see is now there is a government-wide policy that
there has not been quality step increases for at least 10 years that
I am aware of where Federal employees who were high performers
could be given a quality step increase. That is a step increase out-
side of the system, outside of the normal process, as a reward. They
don’t give those anymore. They quit giving them, and that is a bu-
reaucratic policy and that is not a law.

Chairman COLLINS. Thank you.

Professor Light, could you answer that question, also? Are there
particular pay-for-performance pilot projects that you think are
good models and that have been effective?

Mr. LigHT. I agree with Bobby Harnage on the issue of Pacer
Share. Actually, Pacer Share was arguably the most successful of
the experiments over the last 15 to 20 years. It was carefully evalu-
ated. There were gains in productivity due to the gain sharing
model that was used there in which employees kept part of the
gains from productivity and part of the gain from productivity went
back to the taxpayers.

The politics of gain sharing, of course, is quite difficult. The no-
tion is that 100 percent of the money should go to the taxpayers
and that civil servants should always be giving up the good ideas
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for productivity improvement. But Pacer Share was a real success
story and it is a unit-based, or was a unit-based pay-for-perform-
ance system.

GAO is generally accorded great respect in this regard as having
developed and implemented an effective pay-for-performance sys-
tem. It has involved an incredible amount of training.

I look to Senator Voinovich on this issue because we look at the
training budgets in Federal agencies and we say, is there the
money in the training budget to train the managers to use the sys-
tems or the flexibilities that we are now giving?

Frankly, a lot of Federal managers cannot use these authorities
at this particular moment in time. They need to be trained up on
this. It is not the front-line employee who needs the training as
much as the manager in order to give fair appraisals and to use
the flexibilities that are being considered here thoughtfully and
without abuse, and that is a training issue to me.

Chairman COLLINS. Mr. Harnage, before turning to Senator
Voinovich, I want to ask you one final question, and that is Sec-
retary Rumsfeld testified today that some 320,000 military per-
sonnel are performing civilian jobs because the civilian personnel
system is so rigid that managers at DoD turn to military personnel.
Would you like to comment on that statement?

Mr. HARNAGE. I think the Secretary has been badly misinformed
and just repeated that bad information. First of all, as I said a
while ago, I believe if you look in history, you will see that those
300,000 jobs were civilian jobs to begin with, and over the years,
they were made military positions and it wasn’t because the civil-
ians wouldn’t, or couldn’t do the job. It was because it was career
development of the military. They were building up the size of the
military and it was for career development is how that happened.
Don’t quote me on this, it has been 25 years, but I believe it is
1426.1 was the DoD directive that said you could not convert civil-
ian positions to military, but they converted 300,000 of them.

That is not a problem, but if you listen to all of this, not just
today but what was said yesterday and the day before, they are not
really saying these 300,000 positions will be Federal civilian posi-
tions. They may be contractors. They are just whetting your appe-
tite with their comments. But if you look at some other comments
that are made in other places, it could be contractors rather than
Federal civilian workforce.

And where they talk about contractors that are currently doing
jobs that should be done by civilians, I think that is right. We have
been saying that for the last 5 or 10 years, that that has happened.
But when they try to do it, how do they get around the FTEs? They
claim they don’t—I heard Dr. Chu say, “We don’t manage by
FTEs.” I heard him deny that there was OMB control of FTEs.

But how come Kirkland, the example I gave you a while ago,
can’t hire the scientists and the technicians and the engineers that
they need to do that very important research when they already
have the money and the land if they aren’t controlling it by FTEs?
That should have already been built. The employees should already
be in place, but it is not.
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So you can’t do that with maybe 50 to 80 employees, but he is
baiting us for the 300,000. If he can’t handle 80, how is he going
to handle 300,000?

Chairman COLLINS. Thank you. Senator Voinovich.

Senator VOINOVICH. I apologize to you. I had to step out. I had
a meeting that I just couldn’t get out of and I apologize for not
being here for your testimony and want to thank both of you for
being here.

Bobby, you and I worked a long time together and had some good
days and bad days, but the thing is that we keep talking and I
think we have made some progress.

Paul, you and I have known each other for a while and we thank
you for all of your input over the last several years on some of
these issues that have been before us.

Madam Chairman, I would like our witnesses to comment on
some of the systemic things that are just not right. For example,
Professor Light mentioned the issue of training. We talk about
whole new personnel systems, but if you don’t have the money for
training, how can you really do the things that need to be done?
Professor Light, maybe you might just like to comment on that for
a minute or two.

Mr. LIGHT. Absolutely.

Senator VOINOVICH. Let me just go on. Bobby, the issue of
outsourcing. DoD can talk all they want about the 320,000 military
personnel positions that are going to be civilianized, and I would
be interested in more detail on how they all became military peo-
ple. That is interesting. That is a little different story than we got
before. We turned them into military because of the fact that we
didn’t have the flexibility when they were civilians, so we moved
them to military so we could move them around and have some
flexibility.

But we had a situation, Madam Chairman, in Cleveland at
DFAS where they outsourced work and found out that it was all
done incorrectly.

I mentioned the Transportation Security Administration. I vis-
ited two of the facilities and spent a couple of hours, and the un-
happiness of the employees who are there is tangible. They gave
the human resource functions to a private company, which didn’t
even get employees their cards for hospitalization. The agency then
fired the company that did it. The rumor is that there are almost
2,000 of those people that we hired that are on the FBI’s “do not
hire” list.

This is what happens when you just let agencies do their own
thing. So Professor, why don’t you comment, and Bobby, I would
be interested.

Mr. LIGHT. Let me make three quick comments. One is that I
don’t care who says that there is an employment ceiling in the Fed-
eral Government. I am a short person. That ceiling is very high,
but there is a ceiling. Some agencies are operating well below ceil-
ing, but when they get close to ceiling, OMB clamps down.

That leads to a second point, which is that there are really two
different administrations operating here and Federal employees are
confused a little bit about who is saying what. OMB is saying one
thing on outsourcing and competition, and competitive sourcing.
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DoD is saying another. Cabinet Secretaries like Secretary Rums-
feld, Secretary Powell, and Secretary Ridge say wonderful things
about civil servants, and then sometimes you might not hear that
same rhetoric elsewhere.

I think the notion of bipartisanship here is important to send the
signal that this is not a one party issue, that both parties recognize
that there are needed improvements to be made in the current sys-
tem.

I talk to Federal Transportation baggage-passenger screeners all
the time when I fly. Every time I ask them how happy they are,
I get a full body search. [Laughter.]

They stand me aside and—they are not a happy group of camp-
ers out there. If you talk to them one-to-one, there is a lot of issue
out there about what they are getting, not getting by way of train-
ing, by way of hours, by way of the promises made. I mean, you
hear that a lot from them one-to-one. The plural of anecdote is not
data, but you see and you hear these stories over and over again
and it starts to add up.

I would say that the most serious issue in implementing these
reforms is going to be training. A lot of Federal managers have
been in the system for a good long time and they have learned how
to game it. They have learned how to deal with problems of entry-
level salary through quick promotion. They have learned how to
manipulate the system to help develop and support the workforce
in many cases. They are the ones who give the hyper-inflated per-
formance appraisals that we often mock at the end of each year.

They are going to need help implementing this system. Undeni-
ably, this whole thing pivots not on political executives, but on
what I would guess are about 90,000 supervisors and managers
and executives in the civil service workforce at DoD. Those are the
people who are going to make this thing work or they are going to
have it fail, and if we don’t give them the proper training—if you
look at GAO by example, the amount of money GAO invested in
training its managers to do this well, and part of it is just training
them to have the courage to give fair appraisals to their employees
when that might not be the easiest thing to do. If you look at the
training configuration here, that is a very serious obstacle and it
really concentrates on the manager, not the front-line employee.

Senator VOINOVICH. And that would argue, wouldn’t it, that you
would cascade this or do it incrementally rather than just rushing
off and putting it in place all at once?

Mr. LIGHT. Right. The cascading is a reasonable approach. I also
think the joint consultation with OPM is part of it. Let OPM de-
velop—I think that DoD’s human resource operation is pretty good
and I think the Under Secretary for Personnel and Readiness is the
best. But OPM has a lot of capacity at its disposal to deal with
some of these issues I am talking about here, especially as other
agencies proceed with their requests for these kinds of authorities.

Senator VOINOVICH. Mr. Harnage.

Mr. HARNAGE. Yes. Much of, I think, DoD’s problem is the lack
of training of its civilian workforce. At our executive committee at
Harvard, I pointed out that the military, every one of them, the
guy sitting here with the four stars on his shoulders came in at the
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entry level and he was trained and given the opportunity to de-
velop over 20, 30 years to get to where he is at.

The civilian workforce very often is hired to do a job and receives
very little or no training to stay up with modern times, and that
goes with managers. Managers need to be trained to be managers
and people need to be trained on how you handle people. That is
a part of a management responsibility, but not everybody has it
when they are promoted to that level, and therefore we have got
to have that training. You are a big advocate of training, and that
needs to be more built into any legislation dealing with DoD.

Most of our problems is the lack of training and the lack of fund-
ing. It is not people not wanting to do their job and people not dedi-
cated. The resources that are used in outsourcing are tremendous
numbers of dollars. If we just stopped that nonsense, the money we
spent on studying and providing the outsourcing event, if just that
money was used on training, we would be ten times better trained
than what we are today.

But there is one element that I do want to comment on that I
want to caution the Committee to be careful of. I heard something
this morning that seemed to be a contradiction, but it also was giv-
ing my fears some legitimacy. They said that they don’t intend to
get rid of unions, they don’t intend to get rid of collective bar-
gaining, they want to work with their unions, although they got
this far without even talking to us, and they have no reason to get
rid of you.

But Senator Fitzgerald talked about those elements of the gov-
ernment that are excluded from the law that gives union recogni-
tion and asked Dr. Chu if that was all he was trying to do, was
get what they already had, and his answer was yes. Now, we are
talking about entities that are union-free environments, but yet
they said they don’t intend to do that. They intend to continue col-
lective bargaining. Dr. Chu said they were merely trying to get the
same.

I don’t ask that you use your valuable time in trying to clarify
that. I ask that you use your valuable time to make sure that
doesn’t happen. Your legislation protects it. Hang in there strong
on that. That is very important and it is the right thing to do.

Senator VOINOVICH. Thank you. I just want to better understand
that. The various agencies that Senator Fitzgerald mentioned when
he read the statute that were excluded, you are saying that the sit-
uation in those agencies is what? And you don’t——

Mr. HARNAGE. They don’t have access to union representation.
They are excluded. It is waived in the law. And there are some, al-
though I find it very hard to ever justify not having the right all
Americans have except an excluded few to belong to a union if they
choose, there are some conflicts of interest.

I think there probably is a conflict of interest in the FLRA be-
cause they are making rulings involving both sides, the union and
management, and so there would appear to be a conflict of interest.
MSPB would be the same case, and some investigative fields. The
FBI, I think, would have been a lot better off if they did have a
union, but nevertheless, there is that conflict there that some peo-
ple can see. GAO is an arm of Congress, and so Congress doesn’t
have a union so it is natural that they excluded GAO.
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But I am talking about those areas that the law initially said,
we don’t think this should apply to these agencies, and Senator
Fitzgerald was pointing out those agencies and his question to Dr.
Chu was, isn’t that all you are asking, is to get the same thing they
got, and his answer was yes.

Senator VOINOVICH. I think that we ought to try and look into
that. I would be interested in anything you could provide for us,
and we can do some research here at the Committee.

Mr. HARNAGE. Don’t waste your valuable time doing that. Just
make it impossible for it to happen. [Laughter.]

Chairman COLLINS. Our bill does.

I want to thank you very much for your testimony today and for
{:)he contributions that you have made to this very important de-

ate.

I again want to recognize Senator Voinovich’s longstanding lead-
ership in this area. He has worked harder than any Member of this
Senate on human capital issues. He has always been on the fore-
front of these debates and it has been a great pleasure to work
closely with him as we develop this legislation and go forward.

We will be keeping the hearing record open for 15 days for the
submission of any additional statements or questions.

I want to thank all of our witnesses for their valuable testimony
today and I also want to thank our staffs. Senator Voinovich and
my staff and Senator Levin’s staff have worked very hard to de-
velop this legislation. On my staff in particular, I want to recognize
the efforts of Ann Fisher, who has had countless discussions with
AFGE and other people who are interested in this debate. We look
forward to getting your future input as the Conference Committee
for the Department of Defense bill goes forward.

This hearing is now adjourned.

[Whereupon, at 12:38 p.m., the Committee was adjourned.]
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Madam Chairman and Members of the Committee, thank you for this opportunity to discuss the
President’s proposal to create a National Security Personnel System—to transform the way the
Department of Defense recruits, retains and manages its nearly 700,000-strong civilian

workforce—so our country will be better prepared to deal with the emerging 21% century threats.

We are engaged in a new and unprecedented war—the global war on terror. But we are fighting
that first war of the 21 century with management and personnel systems that were developed
decades ago, during or even before the Cold War.

The threats we face today are notably different from that era.

To deal with the new threats we need military capabilities that are flexible, light and agile, so we
can respond quickly and deal with surprise.

The same is true of the men and women, and the systems in the Department of Defense that
support them. They also need flexibility—so they can move money, shift people, design and buy
new weapons more rapidly, and respond skillfully to the continuing changes in our security
environment.

Today, we do not have that kind of agility. In an age when terrorists move information at the speed
of an email, move money at the speed of a wire transfer, and move people at the speed of a
commercial jetliner, DoD is bogged down in the bureaucratic processes of the industrial age—not
the information age.

The Department’s civilian personnel system is a case in point. Consider just a few examples:

Today we have some 320,000 uniformed people performing non-military jobs. Think about that.
More than two and one half times the number of troops that were on the ground in Iraq when
Baghdad fell are doing jobs that could and should be done by civilian personnel.

Why is that? If's because managers are rational and they behave rationally. When managers in
the Department want to get a job done, they turn to the military—because they know they can
manage military people—put them in a job, give them guidance, transfer them from one task to
another, and guide how they perform. Or managers turn to civilian contractors, because they know
they can manage a contractor—they can put them to work on a task quickly, without a host of
bureaucratic obstacles and delays.

But they cannot do that with the civil service employees. They are managed by others, with rules
and requirements that, while well-intended, were fashioned for a different era.

The unwillingness to put civilians in the hundreds of thousands of jobs that do not need to be
performed by uniformed personnel or contractors puts a serious strain on our uniformed personnel
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and added cost fo the taxpayers. That's not right—especially at a time when we are calling up the
National Guard and Reserves to help fight the global war on terror.

It has to be demoralizing to for talented civilian employees. They are patriotic. They come
because they want to make a contribution to our national security. So, naturally, when a challenge
arises or a crisis occurs where their skills and talents are needed, they want the phone to ring—
they want to participate. But today, more often than not, their phone does not ring, because of the
nature of the DoD civilian personnel system.

Consider this fact: in Operation Iragi Freedom 83% of the civilians deployed into the theater of
operations were contractors—only 17% were civilian federal workers. Why? Because in most
cases, the complex web of rules and regulations prevents us from moving DoD civilians to new
tasks quickly. As a natural result, managers in the Department turn to the military or to private
contractors to do jobs that DoD civilians could and should be doing.

The antiquated rules and regulations we cope with mean we are losing talented young people to
private sector competitors. When DoD recruiters go to a college job fair, the person at the next
table from a corporation can meet a promising young person, interview them, and offer them a job
and a bonus right on the spot. When DoD interviews the same people, all we can offer them is a
ream of paperwork and a promise to get back to them in three to five months. It should come as
no surprise that the most talented young people end up working somewhere other than the
Department.

This is a problem that will grow more acute each year as the baby-boom generation employees
retire. As members of this committee know, up to 50% of federal employees will be eligible to
retire over the next 5 years. According to one institute, “a recent survey of college students found
that most would not consider a career in government because they thought the work was dull...and
that the hiring process was Byzantine.” The future of our national security depends on our ability
to make it less Byzantine and less burdensome on the employees.

In addition, the current system also prevents us from dealing effectively with fraud. Take the
scandals regarding the abuse of government purchasing cards—where government employees
were found using government credit cards to buy televisions, CD players, cameras, and
refrigerators. With DoD uniformed personnel, if such abuses occur, we have the ability to gamish
their wages to recover the stolen funds.

Not so with civilian personnel. In fact, DoD has been negotiating now for more than two years with
more than 1,300 separate union locals for the right to do so—and we still have 30 more unions to
go. ltis unacceptable that it takes us years to try to deal responsibly with employee theft and
waste of the taxpayers’ money. If a private company ran its affairs that way it would go broke—
and it should.

There are other such examples that the Chief of Naval Operations, Vern Clark, and Under
Secretary of Defense David Chu, and may want to cite.

Madam Chairman, the point is this: DoD is working to deal with the security threats of the 21
century, with a personnel system that was fashioned for the mid-20" century. We have an
industrial age organization that is struggling to perform in an information age world. We need the
help of the Members of Congress to free us so we can better serve the American taxpayers.



57

« |ttakes an average of 5 months to hire a new federal worker, and 18 months to fire a federal
employee.
o Pay raises are based on longevity rather than performance.

The bottom line is this:

« DoD’s managers are not free to manage the civilian workforce;

+ DoD’s civilian employees are not rewarded for merit;

« civilian workers are losing opportunities to contribute, as critical tasks are assigned to military
personnel and to contractors;

« we are wasting the skills of our uniformed personnel on civilian tasks in the midst of a war and
we are wasting the taxpayer's hard-earned dollars to pay outside contractors to do tasks that
could be handled internally;

« and, we are losing talented potential employees to private sector competitors.

We are misserving the American people. And we are weakening national security.
We need you to help free the Department so we can stop this waste.

Over the past several months, we have worked closely with Congress to fashion legislative
language that would give us needed flexibility—language that is included in the Defense
Authorization bill approved by the House.

The Administration’s proposals did not come out of thin air—they are based on the personnel
management system Congress approved last year for the Department of Homeland Security, and
many years of experience with a number of successful Congressionally-mandated pilot programs.

Those pilot programs, which now involve over 30,000 DoD employees, tested many of the reforms
that we are requesting, including pay-banding systems, simplified job classifications, pay for
performance, recruiting and staffing reforms, scholastic achievement appointments, and enhanced
training and development opportunities. In each of the demonstration programs employee
satisfaction has been high and employers are retaining more of their top performers.

Our objective is to take those successful, Congressionally-approved pilot programs and expand
them throughout DoD—so that more civil service employees can benefit from the increased
opportunities they have created, and so their greater effectiveness can be applied across the
Department.

There has been a good deal of misinformation circulating about our proposals. Let me put some of
the myths to rest. Here is what the National Security Personnel System will not do, contrary to
what you may have read:

o [t will not remove whistle blowing protections. Those who report mismanagement, fraud
and other abuses will retain the same protections they have today.

« It will not eliminate or alter access of DoD employees to the equal opportunity complaint
process. Nothing in the proposed Personnel System affects the rights of DoD employees
under our country's civil rights laws—which | voted for as a member of Congress back in the
1960s.
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« Notwithstanding allegations to the contrary, these proposals will not remove
prohibitions on nepotism or political favoritism. These will continue to be prohibited.

« |t will not eliminate veterans’ preference. That charge is also false.

« It will not end collective bargaining. To the contrary, the right of Defense employees to
bargain collectively would be continued. What it would do is to bring collective bargaining to
the national level, so that the Department could negotiate with national unions instead of
dealing with more than 1,300 different union locals—a process that is grossly inefficient.

« It will not give the Department a “blank check” to change the civil service system
unilaterally. Like the system Congress approved for the Department of Homeland Security,
before any changes are made to the civil service system, employee unions must be consulted,
the Office of Personnel Management is involved in design, and any disagreements must be
reported to Congress. What it does do is give the President a “national security waiver” that
would allow him to give DoD flexibility to respond in the event national security requires us to
act quickly. Congress has regularly approved such national security waivers in various laws
involving defense and foreign policy matters, recognizing the need for the Commander in Chief
to be able to deal with unforeseen threats and circumstances.

« The National Security Personnel System will not result in a loss of jobs or oflmnities

for civil service employees. To the contrary, it is the current system that limits opportunities
for DoD civilians, by creating perverse incentives for managers to give civilian tasks to military
personnel and to contractors. We believe that the transforming initiatives we are proposing
would most likely generate more opportunities for DoD civilians by creating incentives for
managers to turn to them first—not last—when certain vital tasks need doing.

Members of the Committee, we need a performance-based promotion system for our civilian
workforce. We need a system that rewards excellence—similar to the one Congress insisted on
for the men and women in uniform.

Congress grants us the flexibility to manage the nation’s largest workforce —the uniformed military
personnel. It works. The results are there for all to see—they are disciplined, well-trained and
highly effective, and a model of equal opportunity employment. We simply are asking that
Congress extend the same kinds of flexibility it gives us in managing the men and women in
uniform to the management of the civilians who support the U.S. military.

In other U.S. government agencies, major portions of the federal workforce have already been
freed from many of the archaic rules and regulations.

Now we must do the same for the Department of Defense.

As Paul Volcker put it yesterday, when he strongly supported our approach, “we have an
opportunity the likes of which has not existed for many decades to make a real and constructive
change in the way the civil service is managed in the United States.” The legislation for the
Department of Defense, he said, will “provide the degree of flexibility... that is really required in this
day and age....[a]chieving a balance between the need for flexibility and the needed accountability
and oversight that’s important.”
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Let me close by saying this: if the Department of Defense is to stay prepared for the security
challenges of 21st century, we must transform not just our defense strategies, not just our military
capabilities, not just the way we deter and defend—but we must aiso transform the way we
conduct our business.

Our enemies are watching us——studying how we were successfully attacked, how we responded
and how we might be vulnerable again. In distant caves and bunkers, they are developing new
ways to harm our people—methods of attack that could kill not 3,000 people, but 30,000 or more.
They are not struggling and burdened with massive bureaucratic red tape fashioned in the last
century as they do so.

This does not mean an end to congressional oversight. What it means is that we need to work
together to ensure that the Department of Defense has the flexibitity to keep up with the new
threats emerging as this century unfolds. The lives of the men and women in uniform, and indeed
the American people, depend on it. | urge you to act now to help to bring the Department of
Defense into the 21% Century.

Thank you for this opportunity to testify on this critical national security issue. And I'd be happy to
respond to questions.

#H
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HUMAN CAPITAL

Building on DOD’s Reform Effort to
Foster Governmentwide Improvements

What GAO Found

GAO strongly supports the need for government transformation and the
concept of modernizing federal human capital policies both within DOD
and for the federal government at large. The federal personnel system is
clearly broken in critical respects—designed for a time and workforce of
an earlier era and not able to meet the needs and challenges of today's
rapidly changing and knowledge-based environment. The human capital
authorities being considered for DOD have far-reaching implications for
the way DOD is managed as well as significant precedent-setting
implications for the rest of the federal government. GAO is pleased that
as the Congress has reviewed DOD’s legislative proposal it has added a
number of important safeguards, including many along the lines GAO has
been suggesting, that will help DOD maximize its chances of success in
addressing its human capital challenges and minimize the risk of failure.

More generally, GAO believes that agency-specific human capital reforms
should be enacted to the extent that the probleras being addressed and
the solutions offered are specific to a particular agency (e.g., military
personnel reforms for DOD). Several of the proposed DOD reforms meet
this test. In GAO’s view, the relevant sections of the House’s version of
the National Defense Authorization Act for Fiscal Year 2004 and the
proposal that is being considered as part of this hearing contain a
number of important improvements over the initial DOD legislative
proposal.

Moving forward, GAO believes it would be preferable to employ a
governmentwide approach to address human capital issues and the need
for certain flexibilities that have broad-based application and serious
potential implications for the civil service system, in general, and the
Office of Personnel Management, in particular. GAO believes that
several of the reforms that DOD is proposing fall into this category (e.g.,
broad banding, pay for performance, re-employment and pension offset
waivers). In these situations, GAO believes it would be both prudent and
preferable for the Congress to provide such authorities governmentwide
and ensure that appropriate performance management systems and
safeguards are in place before the new authorities are implemented by
the respective agency. Importantly, employing this approach is not,
intended to delay action on DOD’s or any other individual agency’s
efforts, but rather to accelerate needed human capital reform throughout
the federal government in a manner that ensures reasonable consistency
on key principles within the overall civilian workforce. This approach
also would help to maintain a level playing field among federal agencies
in competing for talent and would help avoid further fragmentation
within the civil service.

United States General Accounting Office
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Chairman Collins and Members of the Committee:

I am pleased to be here today to discuss legislative proposals to help the
Department of Defense (DOD) address its current and emerging human
capital challenges. Over the past few weeks, I have been honored to
appear as a witness before the Congress on three other occasions to
discuss this important issue and related DOD human capital concerns.' As
the House of Representatives has reviewed DOD’s legislative proposal, it
has added a number of important safeguards, including many along the
lines we were suggesting, that will help DOD maximize its chances of
success in addressing its human capital challenges and minimize the risk
of failure. Furthermore, the proposed National Security Personnel System
Act that is the subject of this hearing also includes a significant number of
improvements over DOD’s initial proposal. I understand that there are
important issues that will need to be resolved in conference that obviously
have implications for DOD’s reform efforts, and may have major
implications for governmentwide reform efforts.

We strongly support the need for government transformation and the
concept of modernizing federal human capital policies both within DOD
and for the federal government at large. The federal personnel system is
clearly broken in critical respects—designed for a time and workforce of
an earlier era and not able to meet the needs and challenges of our rapidly
changing and knowledge-based environment. Nonetheless, I believe that
we have made more progress in addressing the government's long-
standing human capital challenges in the last 2 years than in the previous
20, and I am confident that we will make more progress in the next 2 years
than we have made in the last 2 years.

The human capital authorities being considered for DOD have far-reaching
implications for the way DOD is managed as well as significant precedent-
setting implications for the rest of the federal government. DOD has

almost 700,000 civilian employees. The Department of Homeland Security,
which also has broad human capital flexibilities, has about 140,000 civilian

1 U.S. General Accounting Office, Human Capital: DOD’s Civilian Personnel Strategic
Management and the Proposed National Security Personnel System, GAO-03-493T
(Washington, D.C.: May 12, 2003); Defense Transformation: DOD’s Proposed Civilian
Personnel System and Governmentwide Human Capital Reform, GAO-03-741T
(Washington, D.C.: May 1, 2003); and Defense Transformation: Preliminary Observations
on DOD’s Proposed Civilian Personnel Reforms, (GAQ-03-717T (Washington, D.C.: Apr. 28,
2003).
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emmployees. Other federal agencies that have been granted broad
authorities, such as the Federal Aviation Administration and the Internal
Revenue Service, have many thousands more federal employees. In
essence, we are fast approaching the point where “standard
governmentwide” human capital policies and procedures are neither
standard nor governmentwide. In this environment, we should pursue
governmentwide reforms and flexibilities that can be used by many
government agencies, subject to agencies having appropriate
infrastructures in place before such authorities are put in operation.
Considering certain proposed DOD reforms in the context of the need for
governmentwide reform could serve to accelerate progress across the
government while at the same time incorporating appropriate safeguards
to maximize the ultimate chances of success and minimize the potential
for abuse and prevent the further fragmentation of the civil service.

More directly, agency-specific human capital reforms should be enacted to
the extent that the problems being addressed and the solutions offered are
specific to a particular agency (e.g., military personnel reforms for DOD).
Several of the proposed DOD reforms meet this test. Importantly, the
relevant sections of the House of Representatives’ version of the National
Defense Authorization Act for Fiscal Year 2004 and Chairman Collins,
Senator Levin, Senator Voinovich, and Senator Sununu’s National Security
Personnel System Act, in our view, contain a number of important
improvements over the initial DOD legislative proposal.

Moving forward, we believe it would be preferable to employ a
governmentwide approach to address human capital issues and the need
for certain flexibilities that have broad-based application and serious
potential implications for the civil service system, in general, and the
Office of Personnel Management (OPM), in particular. We believe that
several of the reforms that DOD is proposing fall into this category (e.g.,
broad banding, pay for performance, re-employment, and pension offset
waivers). In these situations, we believe it would be both prudent and
preferable for the Congress to provide such authorities governmentwide
and ensure that appropriate performance management systems and
safeguards are in place before the new authorities are implemented by the
respective agencies. This approach would help to maintain a level playing
field among federal agencies in competing for talent. Importantly,
employing this approach is not intended to delay action on DOD’s or any
other individual agency’s efforts.

However, in all cases whether through a governmentwide authority or
agency-specific legislation, in our view, such additional authorities should

Page 2 GAQ-03-851T
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be put in operation only when an agency has the institutional
infrastructure in place to use the new authorities effectively. This
institutional infrastructure includes, at a minimum, a human capital
planning process that integrates the agency’s human ecapital policies,
strategies, and prograras with its program goals and mission and desired
outcomes; the capabilities to develop and implement a new human capital
system effectively; and a modern, effective, and credible performance
management system that includes adequate safeguards, including
reasonable transparency and appropriate accountability mechanisms, to
ensure the fair, effective, and nondiscriminatory implementation of the
system.

My recent statements before the Congress have discussed DOD’s human
capital challenges and have provided comments and suggestions on the
initial DOD proposal to create a National Security Personnel System
(NSPS). Building on those statements, today I will comment on current
DOD human capital reform proposals, including the National Security
Personnel System Act, and how those proposals can be used to help
leverage governmentwide change.

Observations on
Proposed DOD
Reforms

As I observed when I first testified on the DOD proposal in April, many of
the basic principles underlying DOD’s civilian human capital proposals
have merit and deserve the serious consideration they are receiving.
Secretary Rumsfeld and the rest of DOD’s leadership are clearly
committed to transforming how DOD does business. Based on our
experience, while DOD’s leadership has the intent and the ability to
transform DOD, the needed institutional infrastructure is not in place
within a vast majority of DOD organizations. Our work looking at DOD’s
strategic human capital planning efforts and looking across the federal
government at the use of human capital flexibilities and related human
capital efforts underscores the critical steps that DOD needs to take to
properly develop and effectively implement any new personnel
authorities.? In the absence of the right institutional infrastructure,

% See, for example, U.S. General Accounting Office, Human Capital: Effective Use of
Flexibilities Can Assist A ies in M ing Their of , GAO-03-2 (Washington,
D.C.: Dec. 6, 2002); DOD Personnel: DOD Actions Needed. to Strengthen Civilian Human
Capital Strategic Planning and Integration with Military Personnel and Sourcing
Decisions, GAO-03-475 (Washington, D.C.: Mar. 28, 2003); and Defense Logistics: Actions
Needed to Overcome Capability Gaps in the Public Depot System, GAO-02-105
(Washington, D.C.: Oct. 12, 2001).
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granting additional human capital authorities will provide little advantage
and could actually end up doing damage if the authorities are not
implemented properly.

The following provides some observations on key provisions of the
proposed National Security Personnel System Act in relation to the House
version of the National Defense Authorization Act for Fiscal Year 2004.
First, I offer some comments on the overall design for a new personnel
system at DOD. Second, I provide comments on selected aspects of the
proposed systemn.

DOD’s Overall Human
Capital Program

The House version of DOD’s authorization bill would allow the Secretary
of Defense to develop regulations with the Director of OPM to establish a
human resources management systeru for DOD. The Secretary of Defense
could waive the requirement for the joint issuance of regulations if, in the
Secretary's judgment and subject to the decision of the President, it is
“essential to the national security”—which was not defined in the
proposed bill. As an improvement, the proposed National Security
Personnel System Act also requires that the new personnel system be
jointly developed by the Secretary of Defense and the Director of OPM,
but does not allow the joint issuance requirement to be waived. This
approach is consistent with the one the Congress took in creating the
Department of Homeland Security.

The proposed National Security Personnel System Act requires the
Secretary of Defense to phase in the implementation of NSPS beginning in
fiscal year 2004, Specifically, the new personnel authorities could be
implemented for a maximum of 120,000 of DOD's civilian employees in
fiscal year 2004, up to 240,000 employees in fiscal year 2005, and more
than 240,000 employees in a fiscal year after fiscal year 2005, if the
Secretary of Defense determines that, in accordance with the bill's
requirement that the Secretary and the Director of OPM jointly develop
regulations for DOD’s new human resources management system, the
Department has in place a performance management system and pay
formula that meets criteria specified in the bill. We strongly support a
phased approach to implementing major management reforms, whether
with the human capital reforms at DOD or with change management
initiatives at other agencies or across the government. We suggest that
OPM, in fulfilling its role under this section of the bill, certify that DOD has
a modern, effective, credible, and, as appropriate, validated performance
management system with adequate safeguards, including reasonable
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Employee Appeals Procedures

DOD Human Capital Reform
Evaluation and Reporting

transparency and appropriate accountability mechanisms, in place to
support performance-based pay and related personnel decisions.

The proposed National Security Personnel System Act states that the
Secretary of Defense may establish an employee appeals process that is
fair and ensures due process protections for employees. The Secretary of
Defense is required to consult with the Merit Systems Protection Board
(MSPB) before issuing any regulations in this area. The DOD appeals
process must be based on legal standards consistent with merit systerm
principles and may override legal standards and precedents previously
applied by MSPB and the courts in cases related to employee conduct and
performance that fails to meet expectations. The bill would allow appeal
of any decision adversely affecting an employee and raising a substantial
question of law or fact under this process to the Merit Systems Protection
Board under specific standards of review, and the Board’s decision could
be subject to judicial review, as is the case with other MSPB decisions.
This proposal affords the employee review by an independent body and
the opportunity for judicial review along the lines that we have been
suggesting.

The proposed National Security Personnel System Act does not include an
evaluation or reporting requirement from DOD on the implementation of
its human capital reforms, although DOD has stated that it will continue its
evaluation of the science and technology reinvention laboratory
demonstration projects when they are integrated under a single human
capital framework. We believe an evaluation and reporting requirement
would facilitate congressional oversight of NSPS, allow for any midcourse
corrections in its implementation, and serve as a tool for documenting best
practices and sharing lessons learned with employees, stakeholders, other
federal agencies, and the public. Specifically, the Congress should
consider requiring that DOD fully track and periodically report on the
implementation and results of its new human capital program. Such
reporting could be on a specified timetable with sunset provisions. These
required evaluations could be broadly modeled on the evaluation
requirements of OPM’s personnel demonstration program. Under the
demonstration project authority, agencies must evaluate and periodically
report on results, implementation of the demonstration project, cost and
benefits, impacts on veterans and other Equal Employment Opportunity
groups, adherence to merit principles, and the extent to which the lessons
from the project can be applied elsewhere, including governmentwide. The
reports could be done in consultation with or subject to review of OPM.
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Specific DOD Human
Capital Policies and
Practices

Performance Management and
Pay Reform

There is widespread understanding that the basic approach to federal pay
is outdated and that we need to move to a more market- and performance-
based approach. Doing so will be essential if we expect to maximize the
performance and assure the accountability of the federal government for
the benefit of the American people. DOD has said that broad banded
performance management and pay for performance systems will be the
cornerstone of its new system.

Reasonable people can and will debate and disagree about the merits of
individual reform proposals. However, all should be able to agree that a
modern, reliable, effective, and validated performance management
system with adequate safeguards, including reasonable transparency and
appropriate accountability mechanisms, must serve as the fundamental
underpinning of any successful results-oriented pay reform. We are
pleased that both the House version of DOD’s fiscal year 2004
authorization bill and the proposed National Security Personnel System
Act contain statutory safeguards and standards along the lines that we
have been suggesting to help ensure that DOD’s pay for performance
efforts are fair to employees and improve both individual and
organizational performance.

The statutory standards described in the National Security Personnel
System Act proposal are intended to help ensure a fair, credible, and
equitable system that results in meaningful distinctions in individual
employee performance; employee involvement in the design and
implementation of the system; and effective transparency and
accountability measures, including appropriate independent
reasonableness reviews, internal grievance procedures, internal
assessments, and employee surveys. In our reviews of agencies’
performance management systems—as in our own experience with
designing and implementing performance-based pay reform for ourselves
at GAO—we have found that these safeguards are key to maximizing the
chances of success and minimizing the risk of failure and abuse.

The proposed National Security Personnel System Act also takes the
essential first step in requiring DOD to link the performance management
system to the agency’s strategic plan. Building on this, we suggest that
DOD should also be required to link its performance management system
to program and performance goals and desired outcomes. Linking the
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performance management system to related goals and desired outcomes
helps the organization ensure that its efforts are properly aligned and
reinforces the line of sight between individual performance and
organizational success so that an individual can see how her/his daily
responsibilities contribute to results and outcomes.

The proposed National Security Personnel System Act includes a detailed
list of elements that regulations for DOD’s broad band pay program must
cover. These elements appear to be taken from DOD’s experience with its
civilian acquisition workforce personnel demonstration project as well as
the plan, as described in an April 2, 2003 Federal Register notice to
integrate all of DOD’s current science and technology reinvention
laboratory demonstration projects under a single human capital
framework.” Many of the required elements in the proposed National
Security Personnel System Act are entirely appropriate, such as a
communication and feedback requirement, a review process, and a
process for addressing performance that fails to meet expectations.
However, other required elements, such as “performance scores”, appear
to imply a particular approach to performance management that, going
forward, may or may not be appropriate for DOD, and therefore may have
the unintended consequence of reducing DOD’s flexibility to make
adjustments. Congress has an important and continuing role to play in the
design and implementation of the federal government’s personnel policies
and procedures. Congress should consider how best to balance its
responsibilities with agencies’ needs for the flexibility to respond to
changing circumstances.

Finally, under the proposed act, for fiscal years 2004 through 2008, the
overall amount allocated for compensation for civilian employees of an
organizational or functional unit of DOD that is included in NSPS shall not
be less than the amount of civilian pay that would have been allocated to
such compensation under the General Schedule. After fiscal year 2008,
DOD’s regulations are to provide a formula for calculating an overall
amount, which is to ensure that employees in NSPS are not disadvantaged
in terms of the overall amount of pay available as a result of their
conversion into NSPS while providing DOD with flexibility to
accoramodate changes in the function of the organization, the mix of
employees performing those functions, and other changes that might
affect pay levels.

® 68 Fed. Reg. 16,119-16,142 (2003).

Page 7 GA0-03-851T



69

DOD Senior Executive Service
Performance and Pay Reforms

Congress has had a longstanding and legitimate interest in federal
employee pay and compensation policies and, as a result, there are
provisions consistent with that interest in the National Security Personnel
System Act. However, as currently constructed, the proposed bill may
have the unintended consequence of creating disincentives, until fiscal
year 2009, for DOD to ensure that it has the most effective and efficient
organizational structure in place. This is because, based on our
understanding of the bill’s language, if DOD were to reorganize, outsource,
or undertake other major change initiatives through 2008 in an
organizational or functional unit that is part of NSPS, DOD may still be
required to allocate an overall amount for compensation to the
reorganized unit based on the number and mix of employees in place prior
to conversion into NSPS. In other words, if priorities shift and DOD needs
to downsize a unit in NSPS significantly, it may still be required that the
downsized unit’s overall compensation level remain the same as it would
have been in the absence of the downsizing. While pay protections during
a transition period are generally appropriate to build employee support for
the changes, we believe that, should the Congress decide to require overall
organizational compensation protection, it should build in additional
flexibilities for DOD to make adjustments in response to changes in the
size of organizations, mix of employees, and other relevant factors.

The current allowable total annual compensation limit for senior
executives would be increased up to the Vice President's total annual
compensation (base pay, locality pay, and awards and bonuses) in the
proposed National Security Personnel System Act and the House National
Defense Authorization Act for Fiscal Year 2004. In addition, the highest
rate of (base) pay for senior executives would be increased in the House
version of the authorization bill.

The Homeland Security Act provided that OPM, with the concurrence of
the Office of Management and Budget, certify that agencies have
performance appraisal systems that, as designed and applied, make
meaningful distinctions based on relative performance before an agency
could increase its total annual compensation limit for senior executives.
While the House version of DOD’s fiscal year 2004 authorization bill would
still require an OPM certification process to increase the highest rate of
pay for senior executives, neither the proposed National Security
Personnel System Act nor the House bill would require such a certification
for increasing the total annual compensation limit for senior executives.

Page 8 GAO0-03-851T



70

Attracting Key Talent for DOD

To be generally consistent with the Homeland Security Act, we believe
that the Congress should require that OPM certify that the DOD senior
executive service (SES) performance management system makes
meaningful distinctions in performance and employs the other practices
used by leading organizations to develop effective performance
management systems, including establishing a clear, direct connection
between (1) SES performance ratings and rewards and (2) the degree to
which the organization achieved its goals. DOD would be required to
receive the OPM certification before it could increase the total annual
compensation limit and/or the highest rate of pay for its senior executives.

The National Security Personnel System Act contains a number of
provisions designed to give DOD flexibility to help obtain key critical
talent. It allows DOD greater flexibility to (1) hire experts and pay them
special rates for temporary periods up to six years, and (2) define benefits
for certain specialized overseas employees. Specifically, the Secretary
would have the authority to establish a program to attract highly qualified
experts in needed occupations with the flexibility to establish the rate of
pay, eligibility for additional payments, and terms of the appointment.
These authorities give DOD considerable flexibility to obtain and
compensate individuals and exempt them from several provisions of
current law. Consistent with our earlier suggestions, the bill would limit
the number of experts employed at any one time to 300. The Congress
should also consider requiring that these provisions only be used to fill
critically needed skills identified in a DOD strategic human capital plan,
and that DOD report on the use of the authorities under these sections
periodically.

Governmentwide
Human Capital
Reforms

As I mentioned at the outset of my statement today, the consideration of
human capital reforms for DOD naturally suggests opportunities for
governmentwide reform as well. The following provides some suggestions
in that regard.

Governmentwide
Performance-Based Pay
and Other Human Capital
Authorities

We believe that the Congress should consider providing governmentwide
authority to implement broad banding, other pay for performance systemns,
and other personnel authorities whereby whole agencies are allowed to
use additional authorities after OPM has certified that they have the
institutional infrastructures in place to make effective and fair use of those
authorities. To obtain additional authority, an agency should be required
to have an OPM-approved human capital plan that is fully integrated with
the agency’s strategic plan. These plans need to describe the agency’s
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critical human capital needs and how the new provisions will be used to
address the critical needs. The plan should also identify the safeguards or
other measures that will be applied to ensure that the authorities are
carried out fairly and in a manner consistent with merit system principles
and other national goals.

Furthermore, the Congress should establish statutory principles for the
standards that an agency must have in place before OPM can grant
additional pay flexibilities. The standards for DOD’s performance
management system contained in the National Security Personnel System
Act are the appropriate place to start. An agency would have to
demonstrate, and OPM would have to certify, that a modern, effective,
credible, and, as appropriate, validated performance management system
with adequate safeguards, including reasonable transparency and
appropriate accountability mechanisms, is in place to support more
performance-based pay and related personnel decisions before the agency
could put the new system in operation. OPM should be required to act on
any individual certifications within prescribed time frames (e.g., 30-60
days).

Consistent with our suggestion to have DOD evaluate and report on its
efforts, agencies should also be required to evaluate the use of any new
pay or other human capital authorities periodically. Such evaluations, in
consultation with or subject to review of OPM, could be broadly modeled
on the evaluation requirements of OPM'’s personnel demonstration
program.

Governmentwide SES
Performance and Pay
Reforms

Additional efforts should be undertaken to move the SES to an approach
where pay and rewards are more closely tied to performance. This is
consistent with the proposed Senior Executive Service Reform Act of
2003. Any effort to Link pay to performance presupposes that effective,
results-oriented strategic and annual performance planning and reporting
systems are in place in an agency. That is, agencies must have a clear
understanding of the program results to be achieved and the progress that
is being made toward those intended results if they are to link pay to
performance. The SES needs to take the lead in matters related to pay for
performance.

Performance Management
Improvement Funds

We believe it would be highly desirable for the Congress to establish a
governmentwide fund where agencies, based on a sound business case,
could apply to OPM for funds to be used to modernize their performance
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management systems and ensure that those systems have adequate
safeguards to prevent abuse. Too often, agencies lack the performance
management systems needed to effectively and fairly make pay and other
personnel decisions.

The basic idea of a governmentwide fund would be to provide for targeted
investments needed to prepare agencies to use their performance
management systems as strategic tools to achieve organizational results
and drive cultural change. Building such systems and safeguards will likely
require making targeted investments in agencies’ human capital programs,
as our own experience has shown. (If successful, this approach to targeted
investments could be expanded to foster and support agencies’ related
transformation efforts, including other aspects of the High Performing
Organization concept recommended by the Commercial Activities Panel.)

Additional Targeted
Governmentwide Reforms

Finally, we also believe that the Congress should enact additional targeted
and governmentwide human capital reforms for which there is a
reasonable degree of consensus. Many of the provisions in the proposed
Federal Workforce Flexibility Act of 2003 and the governmentwide human
capital provisions of the House version of DOD’s fiscal year 2004
authorization bill fall into this category.

Summary
Observations

Since we designated strategic human capital management as a
governmentwide high-risk area in Janunary 2001, the Congress, the
administration, and agencies have taken steps to address the federal
government’s human capital shortfalls. In a number of statements before
the Congress over the last 2 years, I have urged the government to seize on
the current momentum for change and enact lasting improvements,
Significant progress has been—and is being—made in addressing the
federal government’s pressing human capital challenges. But experience
has shown that in making major changes in the cultures of organizations,

*The panel was mandated by section 832 of the National Defense Authorization Act for
Fiscal Year 2001, which required the Comptroller General to convene a panel of experts to
study the process used by the federal government to make sourcing decisions. After a
yearlong study, the panel published its report on April 30, 2002. See Commercial Activities
Pancl, Improving the Sowrcing Decisi of the Government: Final Report (Washington,
D.C.: Apr. 30, 2002). The report can be found ont GAQ’s Web site at www.gao.gov under the
Commercial Activitics Panel heading.
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how it is done, when it is done, and the basis on which it is done can make
all the difference in whether we are ultimately successful.

DOD and other agency-specific human capital reforms should be enacted
to the extent that the problems being addressed and the solutions offered
are specific to particular agencies. A governmentwide approach should be
used to address certain flexibilities that have broad-based application and
serious potential implications for the civil sexrvice system, in general, and
OPY, in particular. This approach will help to accelerate needed human
capital reform in DOD and throughout the rest of the federal government.

Chairman Collins and Members of the Committee, this concludes my
prepared statement. I would be pleased to respond to any questions that
you may have.

Contacts and
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Madam Chairman and Committee Members:

On behalf of the more than 600,000 federal employees represented by the
American Federation of Government Employees, AFL-CIO (AFGE) including
200,000 in the Department of Defense (DoD), | thank you for the opportunity to
testify today on several aspects of legislation to give the Secretary of Defense
discretion over whether to abide by numerous chapters of Title 5.

At the outset of my testimony, let me thank you, Madam Chairman, as well as
Senators Levin and Voinovich, for the numerous changes you have made to the
House-passed version of the Department’s personnel system proposal. While
we remain profoundly concerned about the fairness of and the economic impact
on federal employees from the establishment of a pay-for-performance system
as well as other issues which we will discuss in greater detail, we are grateful for
your willingness to study this matter closely. By taking the time to do so, you
have managed to write legislation which substantially restrains the Department's
desire for a blank check to create a new personnel system.

The authorities sought by the Pentagon are broad and have profound
implications for not only the reality of the merit-principle based civil service
system, but also for the very idea of a merit-principle based civil service system.
AFGE believes that the passage of the Defense Department’s legislative
proposal would result in an abandonment of the principles that undermine the
merit system precisely because it leaves so many aspects of that system
unenforceable. No one will be able to hold the Secretary of Defense accountable
for upholding the merit system principles if the legislation is passed; one must
only hope and trust.

Support for the Pentagon’s request amounts to a willingness to exchange a civil
service both based upon and heid accountable to the merit system principles for
systems to be designed, implemented, and adjudicated by a political appcintee —
the Secretary of Defense. The risk that this system will be politicized, and
characterized by cronyism in hiring, firing, pay, promotion, and discipline are
immense. And the ability to mitigate that risk will be miniscule.

AFGE strongly opposes the Pentagon’s proposal as passed by the House of
Representatives on the grounds that it erases decades of social progress in
employment standards, punishes a workforce that has just made a crucial and
extraordinary contribution to our victory in Operation Enduring Freedom, and
takes away from Congress and affected employees the opportunity they now
possess to have a voice in crafting and approving the personnel and other
systems of the Depariment of Defense. Today, no one owns the Department of
Defense — it is a public institution, supported by U.S. taxpayers and administered
by a Secretary of Defense appointed by an elected President, and overseen and
regulated by the U.S. Congress. If the House bill is enacted, each individual
Secretary of Defense, in cooperation with each President, will effectively own the
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Department of Defense as if it were a private concern. If the House version
becomes law, Congress will have relinquished its oversight and legislative role
with regard to approximately 700,000 government personnel.

AFGE finds it entirely implausible that Pentagon officials honestly believe that the
Defense Department needs sweeping new authorities for every Secretary of
Defense in order to be successful in the future. The civilian employees of DoD
represented by AFGE have been working around the clock for months supporting
and maintaining both troops and weapons, loading materials and combat forces
onto ships, aircraft, and tanks; or in many cases serving on active duty as well as
caring for the military families who have been waiting at home for their loved
ones to return. They are justly proud of their contribution, and are devastated to
learn that Pentagon leaders intend to respond to their effort with Operation Erode
the Civil Service.

The fact is that there is no serious or true rationale for this legislation. Over the
past 12 years, DoD has achieved BRAC, services realignment, the creation of
several agencies, including:

Defense Logistics Agency (DLA),

Defense Finance and Administration Service (DFAS)
Defense Commissary Agency (DeCA)

Defense Printing Agency (DPA)

Defense Contract Audit Agency (DCAA)

Defense Contract Management Agency (DCMA)
National Imagery and Mapping Agency (NIMA)
Defense Information Systems Agency (DISA),

and the elimination and consolidation of several agencies, widespread
privatization, and downsizing of more than 200,000 federal positions. DoD has
been granted tremendous flexibility, and it has exercised its authorities to the
maximum extent. They have engaged in numerous successful combat missions,
including two wars in the Gulf and in Europe. They have done a tremendous job
advancing and protecting our nation’s security interests. What did they need to
do to protect our nation’s security that the laws and regulation they seek the
authority to waive prevent? What is the problem they are trying to solve?

I am not here to tell you that everything is fine at DoD from the perspective of
DoD’s rank and file civilian workforce. They have been asked to do more with
less throughout the past decades deficit reduction and simultaneous and
repeated reorganizations, transformations and policy shifts. Thousands live
under the constant threat that DoD will contract out their jobs without giving them
an opportunity to compete in a fair public-private competition. Because the
downsizing of the 1990’s was undertaken without regard to mission or workload,
DoD’s acquisition workforce was cut in half at the same time that the number and
doliar value of service contracts exploded, making the job of oversight and
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administration of contracts ever more difficult. The promise that federal salaries
would rise gradually in order to become comparable to private sector rates, as
provided by the bipartisan Federal Employees Pay Comparability Act of 1990
(FEPCA) has not been realized, and DoD’s blue collar employees have likewise
been denied the prevailing wage rates that their pay system promises to them.

But nothing in the House bill would begin to solve any of those problems; instead,
the House bill would take away from Congress not only the opportunity, but also
the responsibility for addressing them, and likely result in making each of those
problems worse. This is in stark contrast to the approach taken by you, Madam
Chairman, and Senators Levin and Voinovich, in your proposal and AFGE deeply
appreciates the difference. In particular, your bill demonstrates not only a
willingness, but a determination to reign in some of the most egregious and
outrageous of the Pentagon’s demands that the House refused to address.

Description of the House-Passed Bill

What does DoD's legislative proposal as passed by the House do to civilian DoD
employees? It would amend title 5, United States Code, by adding chapter 99
establishing a new Department of Defense National Security Personnel System.
Although many have described these provisions as analogous to the Homeland
Security Act, there are notable exceptions.

Secretaries of Defense would be given authority to establish, by regulations
prescribed jointly with the Office of Personnel Management (OPM), human
resources management systems for some or all of the organizational units of
DoD. in addition, they would be authorized to waive the requirement that
regulatory changes be issued jointly, “subject to the direction of the President.” it
is not clear what “subject to the direction of” means, i.e., whether it implies thai
the authority may be exeicised “subject to the approval of” or whether the
Secretaries may undertake such unilateral action only when told to do so by the
President.

In addition to the above, the legislation gives to Secretaries of Defense powers
that go far beyond the unprecedented authorities given to the Secretaries of the
Department of Homeland Security. The following is nonwaivable for DHS
employees but would be waivable for DoD employees under the proposed
legislation:

Subchapter V of Ch. 65: Premium Pay

In addition, the following chapters of title 5 would not technically be waivable:

Ch. 31: Authority for Employment (hiring)
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Ch. 33: Examination, Selection, and Placement, and
Ch. 35: Retention Preference, Restoration, and Reempioyment

The bill specifically allows the Secretary to exercise authorities that would
otherwise be available to him under paragraphs

(1) methods of establishing qualification requirements for, recruitment for, and
appointment to positions; )

(2) methods of assigning, reassigning, or promoting employees; and

(8) methods of reducing overall agency staff and grade levels.

of section 4703 (a) of title 5. [t thus appears that what the Department was
unable to get through the front door; i.e. with a broad waiver of Chapters 31, 33,
and 35, in order to eliminate current employee and taxpayer protections on
hiring, assignment, promotion, and the conduct of reductions-in-force, they have
achieved through the back door of demonstration project authority. DoD’s
House-backed legislation could eliminate the requirement that reductions in force
(RIF) be conducted according to procedures set out in chapter 35. These
procedures assure that RIFS are conducted on the basis of employment status
and length of service as well as efficiency or performance ratings. On what basis
would supervisors select individuals for RIFs without the constraints described in
chapter 35's procedures? No one knows, and no one will know since each
Secretary of Defense would apparently have authority to write and rewrite RIF
rules if the House-backed bill is enacted. Indeed, every time DoD conducts a
RIF, the rules could change. The bill would allow supervisors to decide who will
be the victim of a RIF on the basis of subjective factors, rather than performance,
seniority, and employment status.

Allow me to give you one example of how the agency might abuse such
authority. It is an example that is very much on the minds of DoD civilian
employees: Reductions-in-force could be run so that all of those who are nearing
retirement eligibility, but have not yet reached that point would receive a pink slip.
in this example, DoD could not only reduce staffing as might be necessary, but
also eliminate their obligation for retirement costs. This example is all too
common in the private sector. Title 5 was specifically written in such a way as to
prevent such abusive managerial practices during federal employee layoffs, and
we must be mindful of these possibilities as the Department’s greed for
unfettered flexibility is debated in the weeks ahead. While the Senate bilt is more
restrictive, granting demonstration project authority for hiring, AFGE remains
concerned about how this authority will be used.

The House bill, like the Homeland Security Act, authorizes Defense Secretaries
to waive the following critical chapters of title 5:

Ch. 43: Performance appraisal system
Ch. 51: Position Classification
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Ch. 53: Pay rates and systems (GS/WG/grade and pay retention)
Ch. 71: Coliective Bargaining rights

Ch. 75: Due process

Ch. 77: Appeal rights/judicial review

Pay and Classification

it is worth elaborating what all this would mean in very practical terms. Allowing
each new Secretary of Defense to waive chapters 53 and 51 of Title 5 means
that each new Secretary of Defense would be free to create a wholly new pay
and position classification system for the Department. It would mean that any
Secretary of Defense could eliminate the General Schedule (GS) and the Federal
Wage System (FWS) or their successors (whatever they might be) and replace
them with new systems of his own design. Annual salary adjustments,
‘nationwide and locality, passed by the Congress to help federal salaries keep
pace with private sector wage increases would be gone. Periodic step increases
for eligible workers who are performing satisfactorily would be gone. The current
Secretary of Defense is said fo prefer a pay banding system that allows
supervisors to decide whether and by how much an individual employee’s pay
might be adjusted. Supervisors, not Congress, would decide whether DoD
employees get a raise and what the size of that raise would be. No one knows
how future Secretaries of Defense might exercise this power.

Chapter 51 describes the current classification system and requires that different
pay levels for different jobs be based on the principle of “equal pay for
substantially equal work.” New systems designed by successive Secretaries of
Defense would not have to adhere to that standard. Jobs which are graded
similarly today on the basis of that principle might therefore be treated completely
differently when various and successive new systems are put into place by each
new Secretary of Defense. Granting these authorities to each new Secretary of
Defense with regard {o classification raises serious concern, as the current
standards go a long way toward preventing federal pay discrimination on the
basis of race, gender, or ethnicity.

Premium Pay

Another shocking and dangerous waiver authority is sought in the House
legislation with regard to subchapter V of chapter 55, which covers Premium Pay.
This subchapter addresses numerous issues ranging from overtime and
compensatory time caleulations, firefighter pay, Sunday and holiday pay, as well
as compensatory time off for religious observances. By waiving subchapter V of
chapter 55, the current and each new Secretary of Defense would have the
power fo turn back the clock on the last several decades of progressive
legislation on matters crucial to the economic security of federal employees and
their families. The Senate bill, by contrast, wisely prevents the waiver of
subchapter V of chapter 55.



80

Performance and Appeal Rights

Allowing waiver of chapter 43 gives over to each Secretary of Defense the power
to unilaterally decide a system for taking action against poor performers. In order
to make sure that federal employees are not the targets of unwarranted or
arbitrary discipline, current law provides employees with an opportunity to
undertake a “performance improvement period” before they are disciplined for
poor performance. In any new systems created by different administrations,
current safeguards and the opportunity to improve or appeal may be eliminated.

The House bill allows the Secretary of Defense to waive chapters 75 and 77,
which puts in jeopardy DoD employees’ due process and appellate rights. While
non-union private sector workers have no legal right to appeal suspensions,
demotions, or dismissals from their jobs, federal workers have these legal rights
for very important reasons. In addition to being the right thing to do, because
their employer is the U.S. government, the guarantor and enforcer of American
citizens’ due process rights, the bar is higher than for private firms whose
obligations are different. Thus chapter 75 sets up a system for management to
suspend, demote, or dismiss employees, but provides employees with the ability
to appeal these actions to the Merit Systems Protection Board (MSPB) if there is
evidence that the actions were motivated by factors other than performance,
including racial or other prejudice, political views, or union status. Under this
chapter, DoD employees are eligible for advance written notice of the disciplinary
action, a reasonable time to respond, representation by an attorney, and a
written decision by DoD listing the specific reasons for the disciplinary action.
Any Secretary of Defense could eliminate these protections under the House bill.

Chapter 77 establishes the procedures for appealing to not only the MSPB, but
siso describes procedures for appealing decisions that are alleged to invoive
discrimination gither 1o the MSPB or the Equal Employment Opportunity
Commission (EEOC), and for accountability, establishes judicial review of MSPB
decisions. Giving each Secretary of Defense the power to do away with the
rights and procedures described in chapters 75 and 77 means that DoD workers
could lose and regain these rights according to the political preferences of any
Administration. In the House-passed bill, one Secretary of Defense may decide
that employees of DoD should have little or no right to information about why
they are being disciplined, and little or no right to appeal decisions against them.
Another Secretary of Defense may reinstate procedures for the period of his
tenure, but they may disappear again after the next election.

In contrast, the Senate bill effectively maintains the rights described in chapters
75 and 77, and AFGE greatly appreciates the tremendous effort that has been
made to address our concerns in these areas. Regarding the language on
Employee Grievances and Appeals, the Senate bill is a substantial improvement
over the House bill, which virtually parrots DoD’s original proposal. Maintaining
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an employee's Merit Systems Protection Board (MSPB) appeal rights and judicial
review over adverse actions, discrimination cases, and whistle-blower protection
issues is crucial. While we question the constitutionality of the House Bill, which
provides for only an internal DoD review of these cases, | must emphasize how
unlikely it will be for any whistleblower to ever come forward with documented
instances of fraud and abuse if his/her case is to be heard by an internal DoD
Board selected by the Secretary with no avenue of a hearing before a neutral
third party followed by judicial review. Perhaps, this part of the House Bill should
be called “The Maintenance of the $800 Hammer Provision” since employees will
be well-advised to remain silent and look the other way when confronting fraud,
waste, or abuse in DoD. o

DoD should be quite satisfied with the appeals provisions contained in the
Senate Bill. Currently, employees may be fired for cause where the Agency
meets its burden of proof by a “preponderance” of the evidence (50.1%) if the
Agency follows Chapter 75 procedures. if an Agency fires an employee based
on poor performance under Chapter 43, only the lower “substantial” evidence
standard is necessary (any evidence in the record that a reasonable person
might accept as adequate even though reasonable persons (or the Board itseff)
might disagree with the Agency’s conclusion). Agencies currently win about 85%
of these cases now, which is a clear indication that the current legal standards
are in no way “tilted” towards employees.

Collective Bargaining

Current law, as set forth in chapter 71 of title 5, allows DoD employees to
organize into labor unions and pursue union representation through the process
of collective bargaining with management over some conditions of employment.
Giving each Secretary of Defense the authority to waive some or all of chapter 71
eliminates a very important part of the system of checks and balances that hold
managers and political appointees accountable. It eliminates the process by
which disputes between employee representatives and management are
resolved. Today, labor-management impasses are sent to the Federal Services
Impasses Panel (FSIP), a seven-member board appointed by the President,
which acts as & binding arbitrator on all disputes. The legislation as passed by
the House would prohibit any national bargaining or negotiability impasses, no
matter how routine or unrelated to national security, from going to the FSIP, the
Federal Labor Relations Authority, or any third party outside DoD. Thisis
unprecedented and any Secretary of Defense who might exercise this authority
would render the entire collective bargaining process a sham.

The House-passed version capitulates to the Pentagon’s baseless contention
that this authority is necessary for military “agility.” in effect, waiving chapter 71,
as the House bill provides, would allow any Secretary of Defense {o create new
personnel systems without any formal give- and-take with the affected
employees’ elected representatives.
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AFGE strongly supports the Senate bill's retention of chapter 71, which assures
DoD employees that when they exercise their basic democratic right to vote to
elect union representation, the Secretary of Defense will not have the authority to
negate their vote and deprive them of the opportunity to have their concerns and
their views considered by management. Further, it affords represented
employees an opportunity to resolve conflict through avenues not controlied
entirely by management, an irreducible conflict of interest since management will
always be a party to the conflict. In addition, we believe that it offers the only
mechanism that will ensure that DoD’s employees will not become helpless
victims of the whims of various Secretaries of Defense as they exercise the
broad authorities granted elsewhere in the legislation.

Individual Pay for Performance: A Perpetual War of All Against All

There is no reason to believe that individualized pay for performance is a wise
choice for the federal pay system generally, or for a new pay system applicable
only in the Department of Defense. The House biil specifically does not ask
Congress to approve a new pay system or a new personnel system, but instead
asks Congress to relinquish this authority to successive Secretaries of Defense.
In contrast, the Senate bill does set forth the broad outlines of a pay for
performance system. The Navy's China Lake Plan is often cited as an example
of a pay for performance plan that might be a model for a DoD-wide pay system,
and it is likely that it would comply with the guidelines described in the Senate
bill.

The question of whether the China Lake Plan is a worthy successor to the
General Schedule for DoD or any other agency is one useful way to consider
how the authorities in the legislation might be used or abused. {ndeed,
comparing it to the GS system is just one way of gauging whether pay for
performance would mean going from the frying pan into the fire, or would
constitute some form of progress for either federal employees or federal
agencies. To that end, it is worth providing an accurate description of the GS
system and its performance elements, since it has been unfairly maligned as a
system that makes litle or no connection between productivity and pay.

The version of the General Schedule | will discuss is the one that was
established as a result of the enactment of the bipartisan Federal Employees Pay
Comparability Act (FEPCA) in 1990. Despite the insistence of some who claim
that it is an aged and inflexible historical relic, the fact is that the General
Schedule has been modified numerous times, in some cases quite
fundamentally. FEPCA's distinguishing feature, the locality pay system, has not
even had a full decade of experience, since its implementation began only in
1994 after passage in 1992 of technical and conforming amendments to FEPCA
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that established both locality pay and Employment Cost index (ECl)-based
annual pay adjustments.

Flexibility in Times _of Peace

FEPCA introduced a panoply of pay flexibilities into the allegedly rigid General
Schedule of which DoD has made ample use:

special pay rates for certain occupations
critical pay authority
recruitment and retention flexibilities that allow hiring above the minimum step
of any grade
e paying recruitment or relocation bonuses
¢ paying retention bonuses of up to 25% of basic pay
paying travel and transportation expenses for new job candidates and new
hires ‘
allowing new hires up to two weeks advance pay as a recruitment incentive
allowing time off incentive awards
paying cash awards for performance
paying supervisory differentials to GS supervisors whose salaries were less
than certain subordinates covered by non-GS pay systems
waiver of dual compensation restrictions
changes to Law Enforcement pay
special occupational pay systems
pay flexibilities available to Title 5 health care positions, and more.

* e o o L]

In addition, FEPCA retained agencies’ authority for quality step increases, which
allow managers to reward extraordinary performance with increases in base
salary that continue to pay dividends throughout a career.

The basic structure of the General Schedule is a 15-grade matrix with ten steps
per grade. Movement within a grade or between grades depends upon the
satisfactory performance of job duties and assignments over time. That is, an
employee becomes eligible for what is known as a “step” increase each year for
the first three years, and then every two or three years thereafter up to the tenth
step. Whether or not an employee is granted a step increase depends upon
performance (specifically, they must be found to have achieved “an acceptable
level of competence”). If performance is found to be especially good, managers
have the authority to award “quality step increases” as an additional incentive. If
performance is found to be below expectations, the step increase can be
withheld, and proper steps can be taken either to discipline the employee,
demote the employee, and give him an opportunity to improve.

The federal position classification system, which is separate and apart from the
General Schedule and would have to either continue or be altered separately and
in addition to any alteration in the General Schedule, determines the starting
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salary and salary potential of any federal job. As such, a job classification
determines not only initial placement of an individual and his or her job within the
General Schedule matrix, classification determines the standards against which
individual worker’s performance will be measured when opportunities for
movement between steps or grades arise. And most important, the
classification system is based upon the concept of “equal pay for
substantially equal work”, which has done much to prevent federal pay
discrimination on the basis of race, ethnicity, or gender.

The introduction of numerous pay flexibilities into the General Schedule under
FEPCA was only one part of the pay reform the legislation was supposed to
effect. It was recognized by President George Bush, our 41% President, the
Congress, and federal employee unions that federal salaries in general lagged
behind those in the private sector by substantial amounts, although these
amounts varied by metropolitan area. FEPCA instructed the BLS to collect data
so that the size of the federal-non-federal pay gap could be measured, and
closed gradually to within 90% of comparability over 10 years. To close the pay
gap, federal salary adjustments would have two components: a nationwide,
across-the-board adjustment based upon the Employment Cost Index (ECI) that
would prevent the overall gap from growing, and a locality-by-locality component
that would address the various gaps that prevailed in specific labor markets.

Unfortunately, neither the Clinton nor the George W. Bush administration has
been willing to comply with FEPCA, and although some small progress has been
made as a result of Congressional action, on average federal salaries continue to
lag private sector salaries by about 22%. The Clinton administration cited,
variously, budget difficulties and undisclosed “methodological” objections as its
reasons for failing to provide the salary adjustments called for under FEPCA.
The current administration ignores the system altogether, and for FY04 has
proposed allocation of a fund with 0.5% of salaries to be allocated via managerial
discration. Meanwhile, the coming retirement wave, which was fully anticipatea
in 1990 and is particularly acute in DoD because of the downsizing of more than
200,000 jobs in that decade, has turned into a full-fledged human capital crisis,
as the stubborn refusal to impiement the locality pay system which was designed
to improve recruitment and retention of the next generation of federal employees
continues.

China Lake

The Navy's China Lake plan started out as a demonstration project under title 6
of the Civil Service Reform Act. 1t was initiated in 1980, modified in 1987,
expanded in 1990, extended indefinitely in 1994 {made into a "permanent”
alternative personnel system), and expanded again in 1995. The employees
covered by the China Lake plan are approximately 10,000 scientists, engineers,
technicians, technical specialists, and administrative and clerical staff—a

10
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workforce that is not typical of any government agency, or even a minority of
work units in any one agency.

‘Although the China Lake plan is often referred to as a model for pay for
performance, the rationale given to OPM at its inception, and to Congress in its
progress reports, was to improve the competitiveness of salaries for scientists
and engineers. Nevertheless, the China Lake model is a performance-based pay
system that differs from the General Schedule in terms of its classification of jobs
into pay bands that are broader than the grades and steps in the GS matrix.

Thus it is often called a broadbanding system.

OPM's evaluation of the China Lake plan was positive. They judged it a success
in improving overall personnel management at the two demonstration
laboratories studied. OPM cited the “simplified delegated job classification based
on generic standards” as a key factor in the demo’s success, as the time spent
on classification actions was reduced, and the official report was that conflict
between the affected workers and management declined. In the 10-year period
of evaluation, average salaries rose by 3% after taking into account the effects of
inflation. The China Lake plan made an explicit attempt to link pay increases
within its “broad bands” to individual performance ratings. Starting salaries were
also “flexibie” within the bands.

It is important to note that the China Lake demo predated the passage of FEPCA
by a decade. Indeed, China Lake’s experience was invoked throughout the
debate over reforming the federal pay system in the years leading up to FEPCA’s
passage in 1990, and many of FEPCA'’s fiexibilities were based upon positive
experiences accumulating in the China Lake demo.

China Lake has extremely elaborate and complex mechanics for calculating
performance pay, and has an equally elaborate classification system. The
particulars of the system demonstrate that while China Lake’s design may be
appropriate to some scientists and engineers, it would not be appropriate for the
full range of federal positions, since many are in occupations and workplaces that
place extreme or even total limitations on creativity, individual initiative, or
individualized performance. China Lake also shows that administrative ease is
not one of pay for performance’s virtues if the pay for performance system
attempts to build in safeguards that limit the role of bias, favoritism and prejudice,
as has been attempted at China Lake.

Instead of the General Schedule’s 15 grades, China Lake has five career paths
grouped according to occupational field. The five occupational fields are
Scientists/Engineers/Senior Staff, Technicians, Technical Speciatists,
Administrative Specialists, and General Personnel. Each career path has
classification and pay levels under the broadband concept that are directly
comparable to groupings of the General Schedule. Within each career path are
included many types of jobs under an occupational heading. Each job has its

11
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own career ladder that ends at a specific and different point along the path.

Each broad band encompasses at least two GS grades. The China Lake plan
describes itself as being “anchored” to the General Schedule as a “reality check.”
For those keeping count, the China Lake broadband has at least as many salary
possibilities as the General Schedule, and at most as many as 107,000, since
salaries can really be anywhere between the General Schedule’s minimum or
maximum.

Movement along an individual career path is the key factor to consider, as the
overall plan has been suggested as a pay for performance model. As such, it is
important to note that although some individuals may have an opportunity to
move up to the top of a career path, not all can. Each job has its predesignated
“top out” level. The promotion potential for a particular position is established
based on the highest level at which that position could be classified, but
individuals’ promotions will vary. Promotion potential for a given position doesn't
grow just because movement is nominally based upon performance. The only
way to change career paths is to win a promotion to another career path
altogether, i.e. get a new job. One can move along a pay line, but one may not
shift to a higher pay line.

The description of the China Lake system involves pages and pages of
individualized personnel actions involving the classification and reclassification of
workers, and the setting of salary and salary adjustments. it is certainly neither
streamlined nor simple, and asks managers on a continuous basis to evaluate
each individual worker on numerous bases. In terms of bureaucratic
requirements, and a presumption that managers have the training, competence,
available time, commitment, and incentive to be as thorough as this system
expects them to be for every single employee under them, the China Lake plan
seems unrealistic at best. Further, the plan lacks adequate opportunity for
employees tc appeal their performance appraisals and the aftendant pay
consequences.

Unlike some of the radical “at will” pay and classification systems advocated by
those who believe that any rules or regulations or standards or systems
constitute intolerable restrictions on management flexibility, the China Lake plan
retains a requirement to tie salary to job duties and responsibilities, not an
individual worker’s personal characteristics.

AFGE’s Views on the General Schedule vs. “Individualized Pay for
Performance”

The rationales offered by proponents of pay for performance in the federal
government have generally fallen under one of four headings: improving
productivity, improving recruitment prospects, improving retention, and punishing
poor performers. Perhaps the most misleading rationale offered by advocates of
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pay for performance is that its use has been widespread in the private sector.
Those who attempt to provide a more substantive argument say they support
pay for performance because it provides both positive and negative incentives
that will determine the amount of effort federal workers put forward. Advocates
of pay for performance wisely demur on the question of whether pay for
performance by itself is a strategy that solves the problem of the relative
inferiority of federal salaries compared to large public and private sector
employers. That is to say, when pay for performance is referred to as complying
with the government’s longstanding principle of private sector comparability, what
they seem to mean is comparability in system design, and not comparability in
salary levels.

Does a pay system that sets out to reward individual employees for contributions
to productivity improvement and punishes individual employees for making either
relatively small or negative contributions to productivity improvement work? The
data suggest that they do not, although the measurement of productivity for
service-producing jobs is notoriously difficult. Measuring productivity of
govemment services that are not commodities bought and sold on the market is
even more difficult. Nevertheless, there are data that attempt to gauge the
success of pay for performance in producing productivity improvement. Most
recently, DoD’s own data from its “Best Practices” pay demos has shown that
they have not led to improvements in productivity, accomplishment of mission, or
cost control.

Although individualized merit pay gained prominence in the private sector over
the course of the 1990's, there is good reason to discount the relevance of this
experience for the federal government as an employer. Merit based contingent
pay for private sector employees over the decade just past was largely in the
form of stock options and profit-sharing, according to BLS data. The
corporations that adopted these pay practices may have done so in hepe of
creating a sense among their employees that their own self interest was identical
to the corporation’s, at least with regard to movements in the firm’s stock price
and bottom line. However, we have learned more recently, sometimes painfully,
that the contingent, merit-based individual pay that spread through the private
sector was also motivated by a desire on the part of the companies to engage in
obfuscatory cost accounting practices.

These forms of “pay for performance” that proliferated in the private sector seem
now to have been mostly about hiding expenses from the Securities and
Exchange Commission (SEC), and exploiting the stock market bubble to lower
actual labor costs. When corporations found a way to offer “performance” pay
that effectively cost them nothing, it is not surprising that the practice became so
popular. However, this popularity should not be used as a reason to impose an
individualized “performance” pay system with genuine costs on the federal
government.

13
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Jeffrey Pfeffer, a professor in Stanford University’s School of Business, has
written extensively about the misguided use of individualized pay for performance
schemes in the public and private sectors. He cautions against falling prey to
“six dangerous myths about pay” that are widely believed by managers and
business owners. Professor Pfeffer's research shows that belief in the six myths
is what leads managers to impose individualized pay for performance systems
that never achieve their desired results, yet “eat up enormous managerial
resources and make everyone unhappy.”

The six myths identified by Professor Pfeffer are:

(1) tabor rates are the same as labor costs;

(2) you can lower your labor costs by lowering your labor rates;

(3) labor costs are a significant factor in total costs;

(4) low labor costs are an important factor in gaining a competitive edge;
(5) individual incentive pay improves performance; and finally,

(6) the belief that people work primarily for money, and other motivating factors
are relatively insignificant.

The relevance of these myths in the context of the sudden, urgent desire to
impose a pay for performance system on the federal government is tefling.
Professor Pfeffer's discussion of the first two myths makes one wish that his
wisdom would have been considered before the creation of the federal “human
capital crisis” through mindless downsizing and mandatory, across-the-board
privatization quotas. Pfeffer's distinction argues that cutting salaries or hourly
wages is counterproductive since doing so undermines quality, productivity,
morale, and often raises the number of workers needed to do the job. Did the
federal government save on labor costs when it “downsized” and eliminated
300,000 federal jobs at the same time that the federal workload increased?
Does the federal government save on labor costs when it privatizes federal jobs
to contractors that pay front-line service providers less and managers and
professionals much, much, much more?

Regarding the relevance of low labor costs as a competitive strategy, for the
federal government, it is largely the ability to compete in labor markets to recruit
and retain employees with the requisite skills and commitment to carry out the
missions of federal agencies and programs. Time and again, federal employees
report that competitive salaries, pensions and health benefits; job security, and a
chance to make a difference are what draw them to federal jobs. They are not
drawn to the chance to become rich in response to financial incentives that
require them to compete constantly against their co-workers for a raise or a
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bonus. DoD employees, in particular, are drawn to the agency’s national security
mission.

Professor Pfeffer blames the economic theory that is learned in business schools
and transmitted to-human resources professionals by executives and the media
for the persistence of belief in pay myths. These economic theories are based
on conceptions that human nature is uni-dimensional and unchanging. In
economics, humans are assumed to be rational maximizers of their self-interest,
and that means they are driven primarily, if not exclusively by a desire to
maximize their incomes. The inference from this theory, according to Pfeffer, is
that “people take jobs and decide how much effort to expend in those jobs based
on their expected financial return. If pay is not contingent on performance, the
theory goes, individuals will not devote sufficient attention and energy to their
jobs.”

Further elaboration of these economic theories suggest that rational, self-
interested individuals have incentives to misrepresent information to their
employers, divert resources to their own use, to shirk and “free ride”, and to
game any system to their advantage unless they are effectively thwarted in these
strategies by a strict set of sanctions and rewards that give them an incentive to
pursue their employer's goals. In addition there is the economic theory of
adaptive behavior or self-fulfilling prophesy, which argues that if you treat people
as if they are untrustworthy, conniving and lazy, they'll act accordingly.

Pfeffer also cites the compensation consuilting industry, which, he argues,
has a financial incentive to perpetuate the myths he describes. More
important, the consultants’ own economic viability depends upon their
ability to convince clients and prospective clients that pay reform will
improve their organization. Consultants also argue that pursuing pay
reform is far easier than changing more fundamental aspects of an
organization’s siructure, culture, and operations in order to try to improve;
further, they note that pay reform will prove a highly visible sign of
willingness to embark on “progressive reform.” Finally, Pfeffer notes that
the consulitants ensure work for themselves through the inevitable
“predicaments” that any new pay system will cause, including solving
problems and “tweaking” the system they design.

In the context of media hype, accounting rules that encourage particular forms of
individual economic incentives, the seeming truth of economic theories’
assumptions on human nature, and the coaxing of compensation consultants, it
is not surprising that many succumb to the temptation of individualized pay for
performance schemes. But do they work? Pfeffer answers with the following:

Despite the evident popularity of this practice, the problems with individual

merit pay are numerous and well documented. It has been shown to
undermine teamwork, encourage employees to focus on the short term,
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and lead people to link compensation to political skills and ingratiating
personalities rather than to performance. Indeed, those are among the
reasons why W. Edwards Deming and other quality experts have argued
strongly against using such schemes.

Consider the resuits of several studies. One carefully designed study of a
performance-contingent pay plan at 20 Social Security Administration
(SSA) offices found that merit pay had no effect on office performance.
Even though the merit pay plan was contingent on a number of objective
indicators, such as the time taken to settle claims and the accuracy of
claims processing, employees exhibited no difference in performance after
the merit pay plan was introduced as part of a reform of civil service pay
practices. Contrast that study with another that examined the elimination
of a piece work system and its replacement by a more group-oriented
compensation system at a manufacturer of exhaust system components.
There, grievances decreased, product quality increased almost tenfold,
and perceptions of teamwork and concern for performance all improved.'

Compensation consultants like the respected William M. Mercer Group report
that just over half of employees working in firms with individual pay for
performance schemes consider them “neither fair nor sensible” and believe that
they add little value to the company. The Mercer report says that individual pay
for performance plans “share two attributes: they absorb vast amounts of
management time and resources, and they make everybody unhappy.”

One further problem cited by both Pfeffer and other academic and professional
observers of pay for performance is that since they are virtually always zero-sum
propositions, they inflict exactly as much financial hardship as they do financial
benefit. In the federal government as in many private firms, a fixed percentage of
the budget is allocated for salaries. Whenever the resources available to fund
salaries are fixed, one employee’s gain is another's loss. What incentives does
this create? One strategy that makes sense in this context is to make others look
bad, or at least relatively bad. Competition among workers in a particular work
unit or an organization may also, rationally, lead to a refusal on the part of
individuals to share best practices or teach a coworker how to do something
better. Not only do these likely outcomes of a zero-sum approach obviously work
against the stated reasons for imposing pay for performance, they actually lead
to outcomes that are worse than before.

What message would the federal government be sending to its employees and
prospective employees by imposing a pay for performance system? Ata
minimum, if performance-based contingent pay is on an individual-by-individual
basis, the message is that the work of lone rangers is valued more than
cooperation and teamwork. Further, it states at the outset that there will be

! “Six Dangerous Myths about Pay”, by Jeffrey Pfeffer, Harvard Business Review, May-June 1998 v. 76,
no.3, page 109 (11).
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designated losers — everyone cannot be a winner; someone must suffer. In
addition, it creates a sense of secrecy and shame regarding pay. In contrast to
the current pay system that is entirely public and consistent (pay levels
determined by Congress and allocated by objective job design criteria), individual
pay adjustments and pay-setting require a certain amount of secrecy, which
strikes us as inappropriate for a public institution. An individual-by-individual pay
for performance system whose winners and losers are determined behind closed
doors sends a message that there is something to hide, that the decisions may
be inequitable, and would not bear the scrutiny of the light of day.

Beyond compensation consultants, agency personnelists, and OPM, who wants
to replace the General Schedule with a pay for performance system? The survey
of federal employees published by OPM on March 25 may be trotted out by some
as evidence that such a switch has employee support. But that would be a
terrible misreading of the results of the poll. AFGE was given an opportunity to
see a draft of some of the poll questions prior to its being implemented. We
objected to numerous questions that seemed to be designed to encourage a
response supportive of individualized pay for performance. We do not know
whether these questions were included in the final poll. The questions we
objected to were along the lines of: Would you prefer a pay system that
rewarded you for your excellence, even if it meant smaller pay raises for
colleagues who don’t pull their weight? Do you feel that the federal pay system
adequately rewards you for your excellence and hard work? Who wouldn’t say
yes to both of those questions? Who ever feels adequately appreciated, and
who doesn't secretly harbor a wish to see those who appear to be relatively lazy
punished? Such questions are dangerously misleading.

The only question which needs to be asked of DoD’s civilian federal employees
is the following: Are you willing to trade the annual pay adjustment passed by
Congress, which also includes a locality adjustment, and any step or grade
increases for which you are eligible, for a unilateral decision by your supeivisor
every year on whether and by how much your salary will be adjusted?

It is crucial to remember that the OPM poll was taken during a specific historical
period when federal employees are experiencing rather extreme attacks on their
jobs, their performance, and their patriotism. The Administration is aggressively
seeking to privatize 850,000 federal jobs and in many agencies, is doing so in far
too many cases without giving incumbent federal employees the opportunity to
compete in defense of their jobs. After September 11, the Administration began
a campaign to strip groups of federal employees of their civil service rights and
their right to seek union representation through the process of collective
bargaining. The insulting rationale was “national security” and the explicit
argument was that union membership and patriotism were incompatible. Some
policy and lawmakers used the debate over the terms of the establishment of the
Department of Homeland Security as an opportunity to defame and destroy the
reputation, the work ethic, loyalty, skill and trustworthiness of federal employees.

17



92

And out of all of this has come an urgent rush to replace a pay system based
upon objective criteria of job duties, prerequisite skills, knowledge, and abilities,
and labor market data collected by the BLS with a so-called pay for performance
system based on managerial discretion.

Perhaps most important for the subject of pay for performance in the context of
the survey is the fact that 80% report that their work unit cooperates to get the
job done and 80% report that they are held accountable for achieving results.
Only 43% hold “leaders” such as supervisors and higher level management in
high regard; only 35% perceive a high level of motivation from their supervisors
and managers, and only 45% say that managers let them know what is going on
in the organization.

Given these data, it is reasonable to ask if the majority of employees are
relatively satisfied with their pay, why the frantic rush to change? If federal
supervisors and managers are held in such low regard, how will a system which
grants them so much new authority, flexibility, unilateral power, and discretion be
in the public interest? How will a pay system that relies on the fairness,
competence, unprejudiced judgement, and rectitude of individual managers be
viewed as fair when employees clearly do not trust their managers? Given that
less than a third of respondents say managers do a good job of motivating them,
is pay for performance just a lazy manager’s biunt instrument that will mask
federal managers’ other deficits?

We believe that the advocates of pay for performance in DoD or elsewhere in the
federal government have the burden of demonstrating exactly how and why the
General Schedule prevents federal managers from managing for excellence and
productivity improvement. Before an entire agency is sent down the path of pay
for performance, they must develop a better track record to show exactly how
and why each of the merit system principles will be upheld in the context of
political appointees’ supervision of managers who will decide who will and wili not
receive a salary adjustment, who will receive a higher salary for a particular job
and who will receive a lower salary for the same job. The language in the
Senate bill that instructs DoD to impose pay for performance gradually is a step
in the right direction, but it continues to allow far too much discretion and too little
accountability.

No one has shown either how or why individualized pay for performance might
be superior to systems that provide financial reward for group and organizational
excellence, especially in a public sector context. No one has demonstrated
exactly how or why paying some people less so that they can pay others more
will contribute to resolving the federal government’s human capital crisis and
attract the next generation of federal workers to public service.

The Senate bill does instruct DoD to invest in the training, oversight, and staffing
necessary to administer elaborate and compiex, federal employee by federal
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employee pay for performance plans. All we can say in that context is that the
investment will need to be very large and ongoing, and must be made available
to affected employees as well as managers. Finally, although the Senate bill
asks for funding for the pay for performance system that will be equivalent to
what continued funding of the GS system would entail, we strongly suggest that
that individualized performance incentive payments should be a supplement, not
a substitute for a fully funded regular pay system that reflects labor markets and
protects purchasing power. Without adequate funding, it is certain that pay for
performance will degenerate into a false promise, where discretion is exercised
to award higher salaries only to recruit and/or retain particular individuals rather
than to reward actual performance.

Conclusion

Pentagon officials have argued their case as a plea for freedom — freedom to
waive the laws and regulations that comprise the federal civil service — so that
the nation's security can be assured. We ask Members of the Committee to
consider that our opposition is a plea for freedom as well — freedom from political
influence, freedom from cronyism, freedom from the exercise of unchecked
power. As the Defense Department is not a private corporation, the pressures of
the competitive market will not hold it accountable for mismanagement or
cronyism. That is why government agencies operate under a set of laws and
regulations set by the Congress; that way, taxpayers and government employees
are guaranteed freedom from coercion and corruption.

We have no reason to suspect that there is any intention to abuse the power
DoD has sought for its Secretaries of Defense. Nevertheless, history has shown
that a concentration of power in the hands of one individual does not necessarily
translate into success on the battlefield. Our nation’s tradition of chiecks and
balances on power has been tremendously successful in allowing our military the
freedom fo pursue our nation's security interests at the same time that the public
and the civilian workforce are allowed freedom from unfettered military
authorities.

Pay for performance is notoriously easy to support in concept; it is in its
execution that its flaws are revealed. Indeed, the practical issues of
implementation of pay for performance reveal why it can be especially
inappropriate for the public sector. The civil service is sworn to uphold the
highest standards of objectivity, professionalism, and public spiritedness. Pay
systems that vest political appointees and the management staff that works
directly under them, with the discretion to award or withhold salary adjustments
on the basis of subjective judgements are inherently dangerous. The truth is that
even in the private sector, managerial discretion over the awarding of jobs and
raises are severely restrained — every effort is made to tie awards to objectively
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measurable factors, and every effort is made to encourage group or division
awards in order {0 promote a sense of teamwork and cooperation.

AFGE has always supported our nation’s military mission, and we remain ready
and willing to sit down with Pentagon leaders o work collaboratively to solve any
real problems they have experienced with regard to accomplishing that mission
that can be traced to the civil service infrastructure.

Again | would like to commend you, Chairman Collins, as well as Senators Levin
and Voinovich, for preserving the collective bargaining and appeals processes for
rank and file DoD workers. These are time- proven and constructive ways to
promote effective communication between labor and management and
accountability to the merit system principles, and the Senate bill is right to insist
on their protection. Nevertheless, | urge the Committee in the strongest possible
terms to reject the other authorities contained in the legislation, particularly the
rush {o replace the General Schedule and the Federal Wage System with a
management-controlled pay for performance system that is wholly inappropriate
to the public sector. i

This concludes my testimony, and | would be happy fo answer any questions
Members of the Committee may have.

20
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Thank you for inviting me to testify before this Committee at this critical moment
in civil service time. I believe the Committee’s proposed legislation to establish a
Department of Defense national security personnel system mark an important step
forward in crafting long-overdue changes to our outmoded human capital system in
government.

First, the proposal provides needed clarification and specificity regarding the
authorities to be granted to the Department of Defense. 1 have never believed in
unfettered authority for the president, even in times of war. As I testified last year on the
administration’s proposed legislation creating a Department of Homeland Security,
Congress has an important role to play in providing details on the front-end of reform and
oversight during implementation. The proposal now before this Committee does both.
Indeed, it will almost certainly act as a template for other agencies that are even now
lining up to request their own authorities to remodel their personnel systems.

I need not tell this Committee that there is a significant difference between
allowing agencies to “tunnel” out of the current system every which way, and giving
them specific guidance on the basic minimums that must guide the effort. One will
produce a patchwork of chaos, while the other will provide a meaningful test that every
agency must meet on its way to tailoring systems for its particular mission. As I note
later in this testimony, the federal government already has a formidable reputation for
having one of the most confusing personnel systems of any public-service employer.
This proposed legislation would move a great distance toward reducing that confusing
without compromising agility.

Second, this proposal reflects a time-honored commitment by this Committee to
bipartisanship. Once again, I need not tell this Committee that federal employees are
nervous these days. As I recently wrote, they have ample cause to worry about the
underlying goals of any legislation dealing with employment issues. Although I have no
reason to doubt the motivations of the Defense Department in pursuing this legislation,
and have the utmost confidence in the public-service motivations of the Defense Under
Secretary for Personnel and Readiness, Dr. David Chu, 1 also believe bipartisanship is the
coin of the realm for reassuring federal employees that a given reform is designed in the
best interests of the workforce.

I have no doubt that the House Government Reform would have reached a
bipartisan consensus had it had enough time to fully consider the Defense Depariment’s
proposal—indeed, the Committee made significant progress in refining the bill under
intense time pressure. But thanks to the three co-sponsors of this new proposal, and their
staff, this Committee has found a way to fashion a bipartisan agreement that should
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reassure all federal employees that reform will be given the fullest consideration
regardless of the time pressure.

1 should note in this regard that the Senate Governmental Affairs Committee has
always had a reputation for just this kind of bipartisanship. Having served on the staff
under Senator John Glenn in the 100™ Congress, 1 know that achieving such consensus is
not always easy. However, it comes as close to an informal requirement for success as
any I know, especially on government reform guestions. It is already hard enough to win
implementation of the kind of reforms government needs with so many obstacles buried
in the rules and procedures of our bureaucratic systems.

Third, this proposal fits well with previous Governmental Affairs Committee
legislation designed to improve federal human capital management. It is the logical
extension of the 1978 Civil Service Reform Act, which began in this committee, and fits
well with the more recent reforms to create Chief Human Capital Officers in government.
The Defense Department’s CHCO will play a significant role in interpreting this statute,
as will the Director of the Office of Personnel Management. Indeed, one of the most
important changes in the proposed reforms involves a much more robust role for the
OPM, which is itself undergoing significant change toward workforce planning. 1 have
no doubt that OPM is already up to the task envisioned here—it has earned a well-
deserved reputation for adding value on the Homeland Security personnel system, and
has moved with alacrity toward rebuilding its reputation as the place to go for help as
agencies struggle with their shared and unique personnel challenges.

Let me be quite clear regarding my general view of the need for further human
capital reform: There is no choice but to advance quickly on the kind of bold reforms
envisioned here. Having studied the federal civil service system for twenty years, I have
watched as one dire prediction after another has come true. The current system simply
cannot compete for the kind of talent we need in the future. Although some will rightly
argue that we need more time to find the perfect proposal, we have now been
experimenting with reform for at least fifteen years. We are at a point where the perfect
cannot be allowed to become the enemy of the good.

THE NEED FOR REFORM

The Center for Public Service has spent the last five years examining the data on
the federal public service. Along the way, we have conducted random-sample surveys of
federal employees, nonprofit employees, private sector employees, the American public,
human services workers, college seniors, nonprofit executives, civic leaders, presidential
appointees, and college professors. We have also developed databases for tracking the
presidential appointments process, the true size of the federal contract and grant
workforce, the thickening of the federal hierarchy, the success, or lack thereof, of federal
management reform, and an inventory of the federal government’s greatest achievements
of the past fifty years. All totaled, we have invested more than $10 million on basic
research dealing with how the federal government works, with funding from the Dillon
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Fund, Ford Foundation, Irvine Foundation, Kaufiman Foundation, Kellogg Foundation,
Packard Foundation, The Pew Charitable Trusts, Smith Richardson Foundation, and our
Brookings board chairman, James Johnson.

Although this research deals with a variety of questions, it sums to a single
conclusion regarding the future of federal public service: The federal government has
become an employer of last resort for the nation’s most talented citizens, be they
presidential appointees or Presidential Management Interns, be they air traffic controllers
or acquisitions managers. As we argue time after time, the problem facing the federal
government is not a lack of interest in serving. Rather, it is in the encrusted systems that
make it so difficult to enter the workforce and advance on the basis of performance. In
many ways, the federal government has a far better workforce than it deserves.

Reputation

Yesterday, the Center for Public Service released its latest survey of college
seniors, which examines attitudes toward public service among 1,002 randomly-selected
liberal arts and social work students. The survey has both good news and bad for those
who are concerned about the future of the federal workforce.

The good news is that, despite the cold hiring market, these college seniors have
not changed their standards about what constitutes a good job. They still put the
emphasis on finding jobs that provide the opportunity to help people, learn new skills,
and do challenging work. The nature of the job, not the size of the paycheck, is still the
most important consideration in making a decision about where to work.

College debt does make a difference in what the class of “03 wants in a job. Two-
thirds of students with more than $20,000 in debt said the opportunity to repay college
loans was a very important consideration as they look for work, compared to just 17
percent of students with $10,000 or less. But even for students with high levels of debt,
the opportunity to help people was still the number one consideration in any job.

More broadly, the survey provides strong support for the those who believe that
govermment must take bold action to address its reputation as an employer. Just as the
bipartisan National Commission on the Public Service chaired by former Federal Reserve
Board Paul A. Volcker wamed earlier this year, too many seniors see government as the
most difficult sector to enter, and its hiring process as by far the slowest and most
confusing. Even seniors who would prefer a government job do not know how to get
one.

More troubling, seniors do not see government as the best place to go for helping
people. When they hear the words “public service,” they think of the kind of work they
see in the nonprofit sector. Nonprofits, not government or its contractors, are also seen ag
the best at spending money wisely, being fair in their decisions, and delivering services
on the public’s behalf. Contrary to those who say that government must become more
businesslike to compete, these seniors almost surely would recommend that government
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become more nonprofit-like, especially in reassuring potential recruits that they will be
given a chance to help people and be rewarded for doing so.

This emphatic interest in helping people suggests an extraordinary opportunity for
public-service organizations to make their case to a particularly motivated workforce: 26
percent of the seniors said they had given very serious consideration to any kind of
public-service job, be it working for government, a nonprofit, or a contractor, while
another 36 had given it somewhat serious consideration.

Although the Center does not have the data to establish a trend line to the past—
meaning that this year’s number could be up or down from past years—it seems
reasonable to suggest that this group of young Americans are as interested as they could
ever be. The question is whether public-service organizations have the agility, let alone
the funding, to take advantage of the opportunity. After all, the job market is cold in
large part because organizations in all three sectors do not have the money for hiring.

For those who are particularly concerned about increasing government’s success
in the war for talent, this report supports the need for quick action to streamline the hiring
process, bolster its reputation as a place where young Americans can make a difference in
serving the country. The faster it moves to send a dramatic signal that it is ready to
provide the kind of work young Americans clearly want, the faster it can begin
strengthening its workforce for the future.

Consider the following findings on this case:
Preferences for Public Service

e Twenty percent of all seniors said they had given very serious consideration to
a job in a nonprofit organization, 18 percent said the same about working for
the federal government, 19 percent about state and local government, and 13
percent about a business that works for government under a contract or grant.

e Among the 615 seniors who said they had given very or somewhat serious
consideration to any kind of public-service job, 42 percent said they would
prefer to work for the nonprofit sector, 37 percent for government (federal,
state, or local), and 19 percent for a contractor.

Views of the Sectors

e The nonprofit sector was seen as the best place to go for someone who wanted
a chance to help people, make a difference, and gain the respect of family and
friends; government was seen as most attractive for someone who wanted
good benefits and the chance to serve the country, and contractors for
someone who the best salaries.

e The nonprofit sector was seen as by far the best of the three sectors at
spending money wisely, helping people, and being fair in its decisions: 60
percent said the nonprofit sector was the best at spending money wisely,



100

compared to just 6 percent who said government; 61 percent said the nonprofit
sector was the best at being fair in its decisions, compared to just 22 percent
who said government; and 76 percent said the nonprofit sector was the best at
helping people, compared to just 16 who said government. Contractors were
viewed as the worst at being fair in their decisions (10 percent) and helping
people (4 percent), but ranked above government on spending money wisely
(29 percent).

Finding a Job in Public Service

These seniors were generally confused about how to find work for
government, nonprofits, or contractors. Just 44 percent said they knew a great
deal or fair amount about finding a job in either government or a nonprofit,
and even fewer, 30 percent, said they knew a great deal or fair amount about
finding worl for a contractor.

Nevertheless, 62 percent said finding a job in a nonprofit organization would
not be difficult or difficult at all, compared to 34 percent who said the same
about finding a job with a contractor, and just 28 percent who said the same
about a job in government.

Seniors described the government hiring process as confusing (63 percent),
slow (78 percent), and fair (77 percent), the nonprofit hiring process as both
simiple (69 percent), fast (56 percent), and fair (89 percent), and the contractor
hiring process in between the two on simplicity and speed.

Definitions of Service

Seniors defined public service almost entirely in terms of helping people.
Asked what the words “public service” meant to them, 36 percent said helping
people, 30 percent said helping the community, nation, or society, and 15
percent said doing something selfless. Only 5 percent defined public service
as working for government or the military, and just 2 percent said working for
a nonprofit.

Asked about jobs as a form of public service, 58 percent said working for a
nonprofit organization was completely public service, 28 percent said the
same about working for government, and 23 percent about working for a
contractor.

The Impact of Volunteering, Interning, and Working on Job Preferences

Only 8 percent of these seniors said they had volunteered, interned, or worked
for the federal government in the past, compared to 10 percent for contractors,
11 percent for state or local government, and 54 percent for nonprofits.
Seniors who had volunteered, interned, or worked in any of the three sectors
in the past were much more interested in taking a public service job than those
who had not.
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» 85 percent of seniors who had volunteered, interned, or worked in government
said they had very or somewhat seriously considered a public service job,
compared to 68 percent of seniors who had past contact with the nonprofit
sector, and 66 percent who had past contact with contractors. The more
contact students have with any of the sectors, the better they feel about
following through on a public service careers.

Turnover

Contrary to many, I do not believe the problem facing government is either a lack
of applicants or the impending retirement wave. As my colleagues at Government
Executive rightly point out in a story released last Friday, the retirement crisis may turn
out to be far less of a crisis than most reformers believed—indeed, the turnover rate in
government may actually be too low, especially at the middle- and upper-levels.

There can be little question, however, that the turnover rafes on the front-lines are
both high and, in all likelihood, accelerating. Although we do not know what has
happened in the last three quarters, the most recently available data suggest that new
employees are leaving faster than ever.

We know that quit rates vary greatly by level in the organization. Turnover is
extremely low among middle- and upper-level managers, for example, but extraordinarily
high among front-line workers. The federal government has between 150,000 and
250,000 separations a year, mostly at the front-line, which averages out to a quit rate of
well over 10 percent. Indeed, one of the reasons hiring freezes have such a damaging
effect on government is that they hit agencies where service matters most—among toll-
free telephone operators, Veterans benefit officers, Social Security claims representatives,
IRS auditors, and other critically important front-line staffs.

As the following table suggests, federal employees who quit government are
pulling the trigger faster with each passing year, even during the 2001 recession. The
quit rates are particularly troublesome at the General Schedule (GS) 7, 9, and 11 levels,
where the federal government recruits many of its future leaders. In 1997, for example,
35 percent of the GS professional and technical (P&A) employees who quit had less than
five years of service. By the first quarter of the 2002 fiscal year, the number had jumped
to almost half.



102

TABLE 1

PERCENT OF FEDERAL EMPLOYEES WHO QUIT
‘WITH UNDER FIVE YEARS OF SERVICE

Fiscal Year Technical 5 Technical 7 GSP&A7 GSP&A9 GSP&A 11 GSP&A 13 GSP&A IS

1997 37% 15% 57% 35% 27% 7% 34%
1998 39 15 59 38 28 15 32
1999 46 18 62 39 29 15 34
2000 54 22 67 . 46 36 20 31
2001 65 28 71 47 33 24 34
2002° 63 30 70 47 42 27 41
*First quarter only

Source: Author’s analysis of data from FEDSCOPE Dynamics Cube, Office of Personnel Management

Becanse the federal government relies on inside talent to fill so many of its entry-
and middle-level jobs, it must have a steady stream of new talent entering the pipeline at
the start of career. Unfortunately, even if the federal government becomes more effective
at the entry-level pitch, it must recognize that today’s labor force simply does not expect
to stay in any one sector or job for very long.

Consider the following findings from our rcollege seniors survey on this point:

s Asked how much time a person should work in government during such a
career, 25 percent of the seniors either said “no time at alt” or simply did not
know. Another 26 percent said less than five years, 31 percent said five to ten
years, and only 17 percent said more than ten years. Even among the seniors
who said they would prefer a public service job in government, more than half
(53 percent) said a person should spend ten years or less in government as part
of their careers.

» Asked how long a person should stay with any given employer before moving
on, 39 percent of the seniors said less than five years, 32 percent said five to
ten years, just 9 percent said more than ten years, and the rest did not know.
Students who preferred public service jobs with contractors were the most
impatient—46 percent said a person should stay less than five years—while
those who preferred government were the least impatient—34 percent of these
seniors said less than five years.

These findings suggest that all three sectors are dealing with a highly mobile
workforce, and need to prepare themselves for turnover. This may have less to do with
the sectors and much more to do with the job market itself. All three sectors have proven
themselves very effective at downsizing and cutbacks, creating a basic expectation
among potential employees that it is best not to stay on very long with any one employer.

Thus, it appears reasonable to encourage all public service employers to offer
more opportunity for lateral movement in and out of the workforee at various points in
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careers. The thirty-year career is largely an illusion to these seniors—although some may
well go to government and stay through retirement, almost none believe they will do so.
To the extent that employers such as government advertise themselves as the best place to
go for long-term service, they may well create more resistance than enthusiasm.

The Promise of Performance

College seniors consider many things as they make their decisions about taking a
job, not the least of which is the amount of debt they carry out of college. These
perceptions of government suggest serious problems in making the case for future
service. It is one thing to emphasize the chance to serve the country in moment of intense
international concern and patriotic sentiment, and quite another to maintain that call
during periods of calm. It is also one thing to recruit employees through such a call, and
quite another to honor that desire to serve in government organizations that are perceived
by their own employees as over-layered, under-resourced, and beset by administrative
red-tape.

These concerns become particularly clear when the seniors were asked what they
most value in 4 job. As the list below shows, benefits ranked high on the list, salary,
public respect, and the opportunity to repay college loans ranked far below. The
following list shows the percentages of students who said a particular job characteristic
was a very important consideration:

Opportunity to help people: 67 percent
Benefits: 63 percent

Opportunity to do challenging work: 63 percent
Opportunity to learn new skills: 63 percent

Job security: 60 percent

Opportunity for advancement: 56 percent
Opportunity to repay college loans: 43 percent
Salary: 30 percent

RN B W e

Interestingly, students with high levels of debt were no more interested in salary
than students without any debt at all. Rather, they were interested in jobs that provided
the opportunity to repay college loans: 67 percent of students with more than $20,000 in
debt said repaying college loans was a very important consideration in their decision
about where to work after graduation, compared to just 11 percent who had no debt at all.
{One can only wonder why a senior with no debt would worry at all—they may have
simply associated loan repayment as part of a generally good compensation package, for
example.)

These expectations vary by preferred job in only three cases. Seniors who
preferred a public service job in the nonprofit sector were significantly less likely than
their peers who preferred jobs in government or contractors to emphasis the opportunity
for advancement and job security, while students who preferred jobs with contractors
were significantly more likely to emphasize salary. In these three areas, seniors appear to
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recognize the realities of just what life is like in the nonprofit sector—lower salaries and
less security—and understand that going to work for a contractor provides significant
material reward.

THE FOREIGN AFFAIRS WORKFORCE

Although I believe that there is no level of the current human resources system
that does not need immediate reform, I am particularly concerned about problems on the
front lines of government where non-supetvisory personnel bear so much of the burden
for the inefficiency. They are the ones who have to wait months for replacements to
work their way through the process, and the ones who must deal with the layer-upon-
layer of needless managerial oversight.

The problems are particularly apparent in the foreign affairs workforce,
government, where dozens of task forces, commissions, and study groups over the last
two decades on the need for fundamental public service reform, be it in the Departments
of Defense or State, the intelligence agencies, or government as a whole. None have
been more blunt in describing the problems than the U.S. Commission on National
Security/21* Century, co-chaired by former Senators Gary Hart and Warren Rudman.

As it enters the 21% century, the United States finds itself on the
brink of an unprecedented crisis of competence in government....This
problem stems from multiple sources--ample private sector opportunities
with good pay and fewer bureaucratic frustrations, rigid governmental
personnel procedures, the absence of a single overarching threat like the
Cold War to entice service, cynicism about the worthiness of government
service and perceptions of government as a plodding bureaucracy falling
behind in a technological age of speed and accuracy.’

The events of September 11 certainly changed the Commission's assessment
regarding the lack of an overarching threat and cynicism about government service, but
many of the problems identified in its in-depth analysis of government service remain,
Many young Americans have been called to service by the war on terrorism, but they still
confront a government hiring process that is frustrating at best. And once in government,
they often complain of antiquated systems, needless hierarchy, and broken promises.

Presidential Management Interns as a Case in Point
The Presidential Management Internship program provides ample evidence of the

point. As part of arguably the most prestigious recruiting system in the federal
government, graduates of the nation's leading public policy and international affairs

! U.S. Commission on National Security/21¥ Century, Roadmap for National Security: Imperative for
Change, Phase ITI Report (U.S. Commission on National Security/21* Century, February 15, 2001), p. xiv.
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programs receive just the kind of high-level policy learning they seem to want.
Unfortunately, many PMIs soon conclude that government cannot or will not provide the
work they want.

The disappointment is unmistakable in a 2001 Brookings Institation survey of
1,051 federal government employees. The random sample survey included 107 then-
current Presidential Management Interns (PMIs), or more than enough to test the
excitement of early careers in government. There was less excitement, however, than
disappointment.?

The PMIs entered government for-the right reasons. The vast majority of PMIs
said they took their post to help the public, do something worthwhile, make a difference,
and because of pride in their organization, not the paycheck, benefits, or job security.
They also strongly rejected the notion that they were in dead-end jobs with no future.

If only the rest of the federal workforce was as committed. Unlike the PMIs,
most federal employees joined government for the paycheck, benefits, and security,
nearly a third said they came to work every day for the compensation, and almost a third
saw themselves in dead-end jobs.

The PMIs saw problems with more than just poor performance among their
security-conscious co-workers, however. Compared to the senior executives, middle- -
level employees, and lower-level employees who were also interview, the PMIs were the
least likely to agree they have the chance to the things they do best, the least satisfied
with the public respect they received, and among the least satisfied with the chance to
accomplish something worthwhile. They were also the most critical of all levels of
employees, from top to bottom, and the harshest toward the hiring and disciplinary
process.

The PMIs saw all the familiar problems in the personnel system. They were the
most likely of federal employees to say the hiring process was confusing, slow, and
unfair, and the most likely to say their organization did not do well at disciplining poor
performers. And asked how whether their organizations do at retaining talented
employees, only 7 percent said very good, while 51 percent said not too good or not good
at all. Finally, they were the most likely to highlight organizational shortages in access to
information, technology, training, and enough employees to get the work done. More
than half said their organization only sometimes or rarely provides enough access to
trainng.

September 11 did little to change these PMI attitudes. When many of the same
respondents were re-interviewed in the spring of 2002, they were even more unhappy
with their situation. Not only were they less satisfied with their jobs overall, they were
less satisfied with the chance to accomplish something worthwhile, less able to describe
how their job contributes to the mission of their organization, and less trusting regarding

% See Paul C. Light, "To Restore and Renew," Government Executive, November, 2001, for more
information on the survey and the results.
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their organization's ability to run programs and deliver services, spend money wisely, be
fair in its decisions, and help people. As for the impact of September 11 on their
agencies, 35 percent reported more of a sense of mission since the attacks, while 63
percent reported no change at ail.>

Views from the Foreign-Affairs Workforce as a Whole

Not all the post-September 11 news is negative, however. There are federal
employees who felt a greater sense of mission in their organizations, who earned a
greater chance to do the things they did best, and who saw less poor performance in their
midst. They can be found in the Departments of Defense and State, where the war on
terrorism is being fought.

TABLE 2
SENSE OF M ISSION, PRE-POST SEPTEMBER 11
i Government Defense and All Other
State Agencies
Sense of Mission since September 11
More of a sense of mission 42% 63% 35%
Less 1 0 1
Same 57 37 63
How has job changed since September 117
More Difficult 27% 31% 25%
More Stressful 37% 46% 34%
More Rewarding 19% 30% 15%
More Challenging 31% 45% 26%

N=673 for governr wide; Deft and State=173, all other agencies=458

Alongside the heightened sense of mission, Defense and State employees also
perceived an increase in performance. Asked how many co-workers were not doing their
jobs well, 30 percent of Defense and State employees said five percent or less, compared
to 20 percent of their peers. These employees also reported significant gains in their
sense of engagement in the actual job. In 2001, for example, 45 percent of Defense and
State employees said they were given the chance to do the things that they do best; in
2002, the number had increased to 59 percent. Among all other agencies, the percentages
went the opposite direction. In 2001, 44 percent of employees said they were given the
chance to do the things they do best; in 2002, the number was down to 38 percent.

The war on terrorism may have created a renewed sense of purpose at Defense
and State, but it did not change the underlying structure and operation of these critical

* These results can be found in Paul C. Light, "The Troubled State of the Federal Public Service,"
Brookings Institution report, June 27, 2002.
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agencies. To the contrary, even as they sensed greater pressure to act, employees at
Defense and State reported significant frustration getting the resources to do their jobs
well. Pre- and post-September 11, Defense and State employees reported declines in
organizational morale, the opportunity to accomplish something worthwhile and
contribute to the mission of the agencies, and access to enough training to do the job. At
the same time, they reported an increase in the perceived number of layers between
employees and management. Before Septeraber 11, 34 percent had said there were too
many layers of supervisors; by the following spring, the number had risen 10 percentage
points.

These changes illustrate the problems relying on patriotism alone for a renewal of
the antiquated systems and structures of government. Young Americans may be more
likely to take a first job in government today, and they may be willing to accept heavier
workloads and bureaucratic impediments for a time. But they will not do so for a career,
nor will they long accept the barriers to accomplishing something worthwhile.

These findings confirm both the supply and demand problems in recruiting the
next generation of foreign policy leaders. How could employees say they have a greater
chance to do the things they do best, for example, yet also conclude they have less of a
chance to accomplish something worthwhile? It entirely possible that the things today's
employees do best are not necessarily the things that produce results in a post-September
11 world. It is also possible that bureaucratic encrustation has created organizations in
which the best efforts of individual employees sum to a whole less than the parts.

Certainly, these employees recognize the need for greater access to training, and
the problems associated with bureaucratic layering and politicization at the top of their
agencies. All they need do is read the stories about information flows at the Central
Intelligence Agency and Federal Bureau of Investigation to confirm their worst fears
about contributing to the whole. Hence, there was no pre-post September 11 change in
the ability to describe how one's own job contributes to the mission of the Defense and
State Departments. The decline came in the sense of being able to personally contribute
to that mission—355 percent said they contributed a great deal to the mission in 2001,
compared fo 46 percent in 2002,

12
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INTRODUCTION

America’s college graduates could not have entered the job market at a more
difficult moment in economic time. Unemployment is up, hiring is.down, the economy is
sluggish, and pink slips are back in fashion.

The market is particularly bleak for the college seniors who might be most likely to
want a career in public service, those with majors in the humanities, social sciences, social
work, and education. Charitable contributions are flat, foundation assets are down, many
nonprofit agencies are cutting back, state and local governments are cutting back, and the
federal government remains a mystery for eager apolicants.

Despite this cold market, college seniors have not changed their standards.  They
still put an emphasis on finding jobs that provide the opportunity to help people, learn new
skills, and do challenging work. According to a random sample of 1,002 about-to-graduate
liberal arts and social work students interviewed this April by Princeton Survey Research
Associates on behalf of the Center for Public Service, the nature of the job, not the size of
the paycheck, is still the most important consideration in making a decision about where to
work.

More broadly, the survey provides strong support for those who believe that
government must take bold action to address its reputation as an employer. Just as the
bipartisan National Commission on the Public Service chaired by former Federal Reserve

Board Chairman, Paul A. Volcker warned earlier this year, too many seniors see

! The survey was conducted from March 24, 2003 to April 30, 2003. For results based on the full sample, the
margin of error is + or - three percent. This means that one can have 95% confidence that the results in the
survey would only vary by three percent on either side of the stated figure.
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government as the most difficult sector to enter, and its hiring process as by far the slowest
and most confusing. Even seniors who would prefer a government job do not know how to
get one.

More troubling, seniors do not see government as the best place to go for helping
people. When they hear the words “public service,” they think of the kind of work they
see in the nonprofit sector. Nonprofits, not government or its contractors, are also seen as
the best at spending money wisely, being fair in their decisions, and delivering services on
the public’s behalf. Contrary to those who say that government must become more
businesslike to compete, these seniors almost surely would recommend that.government
become more nonprofit-like, especially in reassuring potential recruits that they will be

given a chance to help people.

[
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OVERVIEW

This emphatic interest in helping people suggests an extraordinary opportunity for
public-service organizations to make their case to a motivated workforce: 26 percent of the
seniors said they had given very serious consideration to any kind of public-service job, be
it working for government, a nonprofit, or a contractor, while another 36 percent had given
it somewhat serious consideration.

Although the Center does not have the data to establish a trend line to the past—
meaning that this year’s number could be up or down from past years—it is hard to
imagine how the numbers could be much higher. The question is whether public-service
organizations have the agility, let alone the funding, to take advantage of the opportunity.
After all, the job market is cold in large part because organizations in all three sectors do
not have the money for hiring.

For those who are particularly concerned about increasing government’s success in
the war for talent, this report supports the need for quick action to streamline the hiring
process and bolster its reputation as a place where young Americans can make a difference
in serving the country. The faster it moves to send a dramatic signal that it is ready to
provide the kind of work young Americans clearly want, the faster it can begin
strengthening its workforce for the future.

This is only one of several significant findings bearing on the future of the public
service in the Center’s survey of 1,002 college seniors pursuing the humanities, social

sciences, social work, and education.
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Destinations

L

Two-thirds of the seniors said they intended to go directly to work after
graduation, while a third expected to go onto graduate school. Of those who

intended to go to work, only a quarter actually had a job lined up.

Public Service Preferences

*

Twenty percent of all seniors said they had given very serious consideration to
a job in a nonprofit organization, 18 percent said the same about working for
the federal government, 19 percent about state and local government, and 13
percent about a business that works for government uader a confract or grant.

Among the 615 seniors who said they had given very or somewhat serious
consideration to any kind of public-service job, 42 percent said they would
prefer to work for the nonprofit sector, 37 percent for government (federal,

state, or local), and 19 percent for a contractor.

Views of the Sectors

.

The nonprofit sector was seen as the best place to go for someone who wanted a
chance to help people, make a difference, and gain the respect of family and
friends; government was seen as most attractive for someone who warnted good
benefits and the chance to serve the country, and contractors for someone who

wanied the best salary.
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» The nonprofit sector was seen as the best of the three sectors at spending money
wisely, helping people, and being fair in its decisions: 60 percent said the
nonprofit sector was the best at spending money wisely, compared to just §
percent who said govermnment; 61 percent said the nonprofit sector was the best
at being fair in its decisions, compared to just 22 percent who said government;
and 76 percent said the nonprofit sector was the best at helping people,
compared to just 16 who said government. Contractors were viewed as the
worst at being fair in their decisions (10 percent) and helping people (4

percent), but ranked above government on spending money wisely (29 percent).

Finding a Job in Public Service

¢ These seniors were generally confused about how to find work with
government, nonprofits, or contractors. Just 44 percent said they knew a great
deal or fair amount about finding a job in either government or a nonprofit, and
even fewer, 30 percent, said they knew a great deal or fair amount about finding
work for a contracior.

s Nevertheless, 62 percent said finding a job in a nonprofit organization would
not be difficult or not difficult at all, compared to 34 percent who said the same
about finding a job with a contractor, and just 28 percent who said the same
about a job in government.

= Seniors described the government hiring process as confusing (63 percent),

slow (78 percent), and fair (77 percent); the nonprofit hiring process as simple
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{69 percent), fast (56 percent), and fair (89 percent); and the contractor hiring

process in between the two on simplicity and speed.

Definitions of Service

Seniors defined public service almost entirely in terms of helping people.
Asked what the words “public service” meant to them, 36 percent said helping
people, 30 percent said helping the community, nation, or society, and 15
percent said doing something selfless. Only five percent defined public service
as working for government or the military, and just two percent said working
for a nonprofit.

Asked to rate a series of specific activities as a form of public service, 82
percent said volunteering was completely public service, 58 percent said the
same about voting, 48 percent said the same about giving money to charity,
while just five percent said contributing money to a political campaign was
completely public service.

Asked about jobs as a form of public service, 58 percent said working for a
nonprofit organization was completely public service, 28 percent said the same

about working for government, and 23 percent about working for a contractor.
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The Impact of Volunteering, Interning, and Working on Job Preferences

*  Only 8 percent of these seniors said they had volunteered, interned, or worked
for the federal governiment in the past, compared to 10 percent for contractors,
11 percent for state or local government, and 54 percent for nonprofiis.

* Seniors who had volunteered, interned, or warked in any of the three sectors in
the past were much more interested in taking a public service job than those
who had not.

e 85 percent of seniors who had volunteered, interned, or worked in-government
said they had very or somewhat seriously considered a public service job,
compared to 68 percent of sentors who had these experiences with the nonprofit
sector, and 66 percent who had these experiences with contractors. The more
contact students have with any of the sectors, the better they feel about a public

service career.

The rest of this report will explore these patterns in more detail, starting with a
discussion of how these students define public service. - As we shall see, when students
hear the words “public service,” they are most likely to think about the kind of work they
see in the nonprofit sector, not in government or with contractors. Somewhere along the
line, government lost its meaning as a destination for those who want to help people and
make a difference. Bluntly put, when students think “public service,” they think

nonprofit.
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Seniors who want to make a difference see the nonprofit sector as the place to be,
albeit at a cost in salary, benefits, and job security. Only two percent of the seniors said
that the nonprofit sector was the best of the three sectors for salaries, and just five percent
said it was the best for benefits. Even more troubling for the nonprofit sector, only 22
percent of the seniors said nonprofits were the place to go for serving the country. Just as
government has lost its meaning as a destination for helping people, the nonprofit sector
has little identity as a place to serve the country. Even among students who say they
would préfer a nonprofit job, government gets the nod as the destination for national

service.

DEFINITIONS OF PUBLIC SERVICE

The Class of ’03 does not have a “one-size-fits-all” vision of where public service
occurs, but shares a very similar definition of what the term means. When asked what the

term means to them, the college seniors gave three broad definitions:

* 36 percent focused on who gets served such “doing things for the public,”
“helping everyone in the community,” “helping the less fortunate,” “the
betterment of mankind,” or “helping people.”

* 30 percent focused on what gets served such as “giving back to your
community,” “working for the citizens of the U.S.A.,” “working for the good of
society,” “doing things that help the comumunity,” or “being a contributing

member of society.”
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s 15 percent focused on Kow service is rewarded such as “doing things for the
community and not expecting to get anything back except that warm feeling,”
and “doing your part.”

* Five percent defined the term as working for government

* Two percent, equated the term with working for a nonprofit agency

» None mentioned running for office or other forms of political work.

‘When seniors hear the words “public service,” they think about the kind of one-to-
one work that is traditionally viewed as part of civil society, not government and politics.

When asked to rate a set of specific activities on the degree to which they could be
defined as public service, it is Itardly surprising that the seniors would see a difference

between two very different levels of public service:

¢ On the least intensive end of the definition, 58 percent of the seniors said voting
was completely a form of public service, and 48 percent said the same of
contributing money to a charity.

« On the more intensive end, 82 percent said volunteering was completely a form
of public service, 58 percent said the same about working for a nonprofit, 28
percent about working for govermnment, and 23 percent about working for a

business that provides goods or services to government under a contract.

The only places where public service cannot be found are in contributing money to
a political candidate or party (only 5 percent said this was completely public service), and

working for a business in general (only 7 percent said this was completely public service).

10
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Liberals and Democrats were more likely to rate the more intensive activities as
campletely public service than conservatives and Republicans. In turn, conservatives and
Republicans were more likely to rate the low-impact activities as completely public service
than liberals and Democrats. For one example, 54 percent of conservative seniors said
coninbuting money to a charity was completely public service, compared to 46 percent of
liberals. For another, 60 percent of liberal seniors said working for a nounprofit was
completely public service, compared to 50 percent of conservatives.

The lower rating for government work does not reside in demographics—men and
womern, younger students and older, those with large amounts of debt and.none at all,
agree that working for a nonprofit is more a form of public service than is government.
Nor does it reside in politics—27 percent of Democrats and 32 percent of Republicans say
working for government is completely a form of public service, compared to 25 percent of
liberals and 31 percent of conservatives. Rather, it appears to reside in a persistent view of
government as unable to provide the kind of mission-driven jobs that allow employees to

feel that they are helping people every day.

RATING THE SECTORS

This conclusion is clearly echoed in head-to-head ratings of tlie sectors on three
aspects of performance: (1) helping people, (2) spending money wisely, and (3) being fair
in decisions. Asked which sector does a better job on each, the nonprofit sector came out
ahead on all three measures, even among seniors who said that they would prefer a job

with government or a contractor. As Table 1 shows, for example, 55 percent of serdors

11
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who preferred a public service job in government said the nonprofit sector was the best at

spending money wisely.

TABLE 1

% Who said nonprofit sector was best at each role

Role Preferred public service job
Government Nonprofit Contractor
Spending money 55% 71% 58%
wisely
Being fair in its 48 74 63
decisions
Helping people 66 85 77

N=1,002

Government fares better when seniors are asked which sector is best at delivering
services on the public’s behalf: 44 percent said nonprofits, 36 percent said government,
and just 16 percent said contractors. Even here, however, government and nonprofits ran
close among students who said they would prefer a public service job in govermment: 44
percent said they had the most confidence in government, and 39 percent said nonprofit.

If government and contractors are not seen as the best places to go on these key
measures of performance, why do so many seniors still prefer jobs with them? (Recall
from the earlier overview, given a choice among public service jobs, 37 percent of the
seniors said they would prefer to work for government, while 19 percent said contractors.)

Here, basic realities do make a difference.

For example, most seniors were convinced that contractors would pay better
salaries than either government or nonprofits. Asked which sector would offer better

salaries, only 2 percent answered the nonprofit sector, compared to 37 percent who said
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government, and 59 percent whe said contractors. Even students who preferred a public
service job in the other two sectors recognized the cost of doing so: 59 percent of students
who preferred government and 56 percent of those who preferred the nonprofit sector said
contractors would offer a better salary.

There were stalistically significant demographic differences in these findings.
Although all races agreed that nonprofits were not the place for big money, 57 percent of
African-Americans said the higher salaries could be found in government, while 61 percent
of whites said the higher salaries could be found with contractors. The explanation likely
has to do with a mix of real-world experience and perceptions—African-Americans have,
in fact, found government a more welcoming employer over the years, while whites are
obviously less likely to worry 8bout discrimination in the private sector.

Seniors were also convinced that benefits would be befter in government than in
either nonprofits or contractors. Even seniors who preferred a job with a nonprofit or
contractor saw the advantage of benefits in government: 64 percent of senicrs who
preferred a nonprofit job thought government provided the best beneﬁt;, as did 61 percent
of seniors who preferred a confractor job, Although there are no differences on these
ratings by race, 71 percent of women seniors said government was the place to go for
benefits, compared to 63 percent of men.

In contrast, the nonprofit sector was seen as the best place t¢ go for respect of
family and friends, the ability to make a difference, and the chance to help people. And, at
{east on the latter two dimensions (making a difference and helping people), nonprofits
were seen as the place to go even by students who preferred jobs in either government or

working for contractors.
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As table 2 shows, government had only two clear advantages in this particular
competition: (1) it was seen as by far the best place o go to serve the country, in large part
because serving the country is perceived as an expression of patriotic duty, and (2)
benefits.

In the head-to-head competition about making a difference and helping people,
however, it runs a distant second to nonprofits. For example, only 27 percent of students

who preferred a government public-service job sald government was the best at helping

people.
TABLE 2
% Who said government was better in providing each value
Value Preferred public sexvice job
Government Nonprofit Contractor

Benefits 78% 64% 61%

«Respect of family 52 25 36
and friends
Serving country 81 54 75
Helping people 27 5 i2
Ability to make a 41 14 24
difference

N=1,002
MOTIVATIONS FOR WORK

These perceptions of government suggest serious problems in making the case for
future service. It is one thing to emphasize the chance to serve the country in a moment of
intense international concern and patriotic sentiment, and quite another to maintain that

call during periods of cabm. Tt is also one thing to recruit employees through such a call,

14
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and quite another to honor that desire to serve in government organizations that are
perceived by their own employees as over-layered, under-resourced, and beset by
administrative red-tape.

* These concerns became particularly clear when the seniors were asked what they
most value in a job. As the list below shows, benefits ranked high on the list along with
salary, public respect, and the opportunity to repay college loans ranked far below. The
following list shows the percentages of students who said a particular job characteristic
was a very important consideration:

Opportunity to belp people: 67 percent
Benefits: 63 percent

Opportunity to do challenging work: 63 percent
Opportunity to leamn new skills: 63 percent

Job security: 60 percent

Opportunity for advancement: 56 percent

Opportunity to repay college loans: 43 percent
Salary: 30 percent

R e

Interestingly, students with high levels of debt were no more interested in salary
than students without any debt at all. Rather, they were interested in jobs that provided the
opportunity to repay college loans: 67 percent of students with more than $20,000 in debt
said repaying college loans was a very Important consideration in their decision about
where to work after graduation, compared to just 11 percent who had no debt at all. (One
can only wonder why a senior with no debt would worry at all—they may have simply
associated loan repayment as part of a generally good compensation package, for
example.)

However, two-thirds of students with more than 320,000 in debt said the
opportunity to repay college loans was a very important consideration as they look for

work, compared to just 17 percent of students with §10,000 or less. But even for students

15
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with high levels of debt, the opportunity to help people was still the number one
consideration in any job.

These expectations vary by preferred job in only three cases. Seniors who
preferred a public service job in the nonprofit sector were significantly less likely than their
peers who preferred jobs in government or contractors to emphasize the opportunity for
advancement and job security, while students who preferred jobs with contractors were
significantly more likely to emphasize salary. These findings are summarized in table 3.
In these three areas, seniors appear to recognize the realities of just what life is like in the
nonprofit sector—lower salaries and less security—and understand that going to work for a
contractor provides significant material reward.

TABLE 3

% Job preference by very important considerations
P P

Consideration Freferred public service job
Government Nonprofit Contractor
Salary 27% 23% 42%
Security &7 49 71
Advancement o4 47 66
N=1,002

One final point about government as a destination for public service: Asked how
much time a person should work in government during such a career, four percent of the
seniors either said “no time at all” or simply did not know, 26 percent said less than five
years, 31 percent said five to tent years, and only 17 percent said more than ten years, The
rest did not know. Even among the seniors who said they would prefer a public servics job
in government, more than half (53 percent) said a person should spend ten years or less in

government as part of their careers.
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Government is not the only sector to confront an impatient workforce, however.
Asked how long a person should stay with any given employer before moving on, 39
percent of the seniors said less than five years, 32 percent said five to ten years, just 9
percent said more than ten years, and the rest did not know. Students who preferred public
service jobs with contractors were the most impatient—46 percent said a person should
stay less than five years—while those who preferred govermnment were the least
impatient—34 percent of these seniors said less than five years.

These findings suggest that all three sectors are dealing with a highly mobile
workforce, and need to prepare themselves for twrnover. This may have less to.do with the
sectors and much more to do with the job market itself. All three sectors have proven
themselves very effective at downsizing and cutbacks, creating a basic expectation among
potential employees that it is best not to stay on very long with any one employer.

Thus, it appears reasonable to encourage all public service employers te offer more
opportunity for lateral movement in and out of the workforce at various points in careers,
The thirty-year career is largely an illusion to these seniors—although some may well go
to government and stay through retirement, almost none believe they will do so. To the
extent that employers such as government advertise themselves as the best place to go for

long-term service, they may well create more resistance than enthusiasm.
BEING PREPARED

Asked about the sources of career advice, 42 percent of the seniors said their
parents were the most important source of advice, followed by professors (22 percent),

friends (10 percent), past or current contacts where they volunteered or interned (8

17
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percent), past or current work associates (also 8 percent), staff at their college or
university’s office of career sérvices {6 percent), and staff at their college or university’s
ofﬁce of volunteer/service learning office (5 percent). Almost a quarter of the seniérs had
never visited their career services office, almost a third had only been there once or twice,
but roughly a third had been there fpur or more times.
Semniors who said they preferred a public-service job with a contractor were
more likely to say their parents were the most important source of career advice (52
percent) tHan those who preferred either government (42 percent) or a ponprofit (32
percent). To the extent government and nonprofits want to increase their attractiveness to
fitture recruits, they might look to the parents.
Asked about graduate education, 68 percent of the seniors said a masters degree in
public policy or administration would be very useful for a éareer in public service,
followed by a masters degree in the social sciences more generally (56 percent), a law

degree (50 percent), and-a masters degree in business administration (48 percent).
GETTING IN

As a whole, seniors are generally uninformed about actually finding a public
service job in any of the sectors: only 44 percent said they knew a great™deal or fair amount
about finding a job either in government or a nonprofit, and just 30 percent said the same
about their knowledge about contractors.

But what they do know, or at least believe, is that government is the most difficult

sector to enter of all: 70 percent said getting a job in government would be very or



126

somewhat difficult, compared to 62 percent who said the same about contractors, and just
37 percent who said the same about nonprofits.

At least part of the answer resides in views of the hiring process itself. The seniors
were absolutely convinced that the government hiring process was grossly inefficient and
difficult to understand. As table 4 shows,

TABLE4

Views of the Hiring Process

Attribute Government Nonprofit Contractor
Simple 30% 69% 52%
Fast 14 56 52
Fair 77 89 74

N=1,002

It is particularly interesting to note that students are much more willing to give
contractors the benefit of the doubt on the hiring process, while reserving their greatest
scom for govemment. Perhaps they simply assume thet businesses that work for
government will have at least some of the atiributes commonly associated with making
profits, meaning speed and simplicity. Or perhaps they sirply assume that all government
hiring will be bad. Even seniors who said they preferred a job in government were hardly
enthusiastic about the hiring process: only 40 percent described it as simple, only 16

percent described it as fast, and 83 percent described it as fair.
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THE VALUE OF PAST CONTACT

All respondents were asked whether they had ever volunteered, interned, or worked
for government, nonprofits, and/or coutractors. As noted above, more than half of the
seniors had at least some past contact with the nonprofit sector, compared to just 8 percent
with the federal government, 10 percent with contractors, and 11 percent with either state
or local government.

Regardless of the sector, seniors said this contact had increased the likelihood that
they would consider working in a given sector after graduation. Asked about the kinds of
jobs they saw people doing in the sector where they volunteered, interned, or worked, the
seniors generally agreed that there was no difference across the sectors in job siress
{(roughly a quarter said the word “stressful” described the jobs they saw very well) or dead-
ends (roughly a tenth said the word “dead-end” described the jobs very well). However,

there were significant differences in three areas:

* 61 percent of the seniors said the word “valued” described the jobs they saw in
the nonprofit sector very well, compared to 43 percent in both government and
with contractors.

¢ 48 percent and 50 percent said the word “challenging” described the jobs they
saw in the nonprofit sector and contractors very well, compared to 38 percent
in government.

® 13 percent said the word “frustrating” described the jobs they saw with

contractors, compared to 24 percent each in nonprofits and government.
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In other words, students who spent time in the nonprofit sector came away feeling
the jobs were more valued, challenging, but fiustrating than students in the other sectors.
Students who spent time with contractors came away feeling that the jobs were challenging
and less frustrating, but not as valusd. And students who spent time in government came

away feeling that the jobs were only more flustrating.

CONCLUSION

There is both hope and despair in these findings for government. It has a persistent
reputation as a place that does not do well in meeting student expectations on most of the
things they value in a job. It is also seen less than stellar in helping pecple, spending
money wisely, and being fair. Most importantly for recruiting, it is seen as a very difficult
place to get a job, and does not show as well as it should among the students it attracts for
volunteer opportunities, internships, or paid work.

The good news is that it Is seen as by far the best place to go to serve one’s country,
which is no small recruiting advantage indeed. Unfortunately, there is plenty of evidence
in this and other Center for Public Service work to suggest that government’s young
recruits, especially those on the front-lines, are frustrated with the lack of resources to do
their jobs.

The undisputed winner in this study is the nonprofit sector. It is viewed as by far
the best place to go in all aspects of performance, most importantly for helping people.
For students who define public service in such a tactile way, the words “nonprofit” and
“public service” are almost synonymous. The bad news is that the sector lags behind on

two of the most important things that the seniors said were very important considerations
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in a job: benefits and job security.. These are probably not something to write home about
either.

Contractors emerge as destination with very little identity beyond a sense, arguably
quite close to reality, that they provide the highest salaries. For students interested in
public service careers, that may not be nmruch of an advertising slogan.

Viewed as a whole, the swvey does confirm one wonderful finding: America’s
young people are extraordinarily interested in public service careers. The challenge is not
making the case for service at all. Itis in closing the deal.

The sector that figures out how best to match its advantages with student

motivations will be the ore best configured to win the war for talent in the coming years.

* For govermment, this may mean the kind of radical reform that will send 2
message to young Americans and their parents to take a second look.

* Tor nonprofits, this may mean confronting the realities of low pay, uncertain
futures, and meager benefits,

s For contractors, this may mean a campaign to inform young Americans about

how their work helps the country meet its obligations.

At this point in time, however, the future workforce is still up for grabs. The sector
that moves fastest toward addressing its problems and emphasizing its strengths may well

be the sector that wins the war for public service talent for a long time to come.

i
e
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Senate Committee on Governmental Affairs
Hearing - "Transforming the Department of Defense Personnel System:
Finding the Right Approach.”

Comments of International Federation of Professional & Technical

Engineers IFPTE) President Greg Junemann

June 4, 2003- 342 Dirksen Office Building, Washington, DC

As President of the International Federation of Professional & Technical Engineers
{IFPTE), I would like to thank the members of the Senate Governmental Affairs
Committee, particularly Chairwoman Collins, for holding today’s heating. I would also
like to extend a special note of appreciation to Senator John Sununu for kindly offering to
submit my comments to be included as a part of the hearing’s official transcript.

First, I would like to give the committee a description of IFPTE's federal sector
membership. IFPTE members are among the most technically skilled of all organized
federal workers. Army Corps & Naval Engineers, NASA Scientist, CRS Researchers and
Administrative Law Judges are among the occupations included in our federal
membership.

QOur issues are varied and wide in scope; competitive pay scales, affordable health
coverage, and decent retirement plans are obvious concerns to all federal employees
nationwide, and are priority areas for IFPTE policy objectives as well. However, the
most important issue facing the 40,000 plus IFPTE Civil Service members is the focus of
today’s hearing — the aggressive reorganization agenda being undertaken within the
federal government.

Today’s hearing focuses on the Pentagon's proposed Defense Transformation for the 21%
Century Act, legislation that was delivered to Congress on April 10 of this year, and is
now a part of the House’s recently passed Fiscal Year 2004 Defense Authorization
measure. In part, the title of today’s hearing reads, ‘finding the right approach’. 1believe
that phrase is, in large part, reflective of the larger issue at hand today.

Having said that I want to focus on the alarming speed by which this issue is being
moved through the legislative process. This proposal was just delivered to Congress not
more than two months ago. It stands to impact more than 700,000 workers and was
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constructed with no input from DoD civilian employee groups. Despite these facts
though, the Pentagon has been successful in encouraging the House leadership to include
this bill, with a few minor revisions, to an Authorization vehicle, with little Congressional
scrutiny. While the content of the bill itself leaves a lot to be desired, the speedy process
by which this legislation is moving through Congress raises serious concerns as well.
How is it that legislation of this magnitude, affecting more than 700,000 people, can be
cavalierly pushed through Congress?

To the Senate’s credit however, and with the help of Senators Warner and Collins, the
Senate has opted to take a more reasoned approach to this critical issue.

In the name of ‘flexibility’ the Pentagon plan intends to drastically undercut the
collective bargaining and Civil Service protections afforded to our nation's federal
employees. Last Congress a similar effort was successfully undertaken with respect the
Department of Homeland Security (DHS). Citing the need for 'flexibility' in determining
federal employee union membership criteria, Congress approved the creation of a new
department that would allow the Secrelary fo easily strip collective bargaining protections
from all DHS employees. As you can imagine, federal employee union members,
including those represented by IFPTE, were alarmed with regard to the potential impact
this could have throughout the federal workforce.

At the time, the Administration assured employee groups and lawmakers alike that DHS
was unique and such broad authorities would not be needed elsewhere. Unfortunately
however, those assurances have not come to fruition. Federal employee collective
bargaining rights, Civil Service protections and pay raises, just to name a few, through
this legislation will be negatively impacted by the Pentagon proposal. In faet, this
legislation being trumpeted by the Pentagon is even more damaging than the DHS bill
that was passed last year.

Under the Pentagon proposal, civilian DoD employees would be placed under a
completely new personnel system. If included as a part of the final Defense
Authorization Conference Report, the Pentagon would be given the ability to completely
revamp Title 5. Twelve sections of Title 5 would be scrapped in favor of a broad new
personnel system that among other things would, do away with more than 30 years of
historical gains within the federal labor movement.

Looking back at a historical perspective of federal labor relations, January 1, 1970 stands
as landmark date in federal management/labor relations. President Nixon, to his credit,
had the forethought to sign Executive Order 11491, relative to the conduct of federal
labor relations. Prior to Executive Order 11491, federal labor relations was controlled by
Agency managers, Human Resources Office (HRO) managers, and Executive Branch
Offices of Office of Personnel Management (OFPM) and Office of Management and
Budget (OMB). Management merely informed and consulted with Unions regarding
personnel actions and changes in working conditions.
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Unions could not oppose nor arbitrate management actions. Unions could not negotiate
contracts, represent grievances, or have access to third-party review through binding
arbitration, or the Federal Labor Relations Authority (FLRA). Management and HR
managers made final decisions, with no appeal process. In other words, there was not a
level playing field for the conduct of labor relations, as there was no requirement for two-
sided discussions, or debate, or bargaining.

If the Pentagon has its way, passage of The Defense Transformation for the 21% Century
Act, would, as a consequence, rescind 34 years of successful federal labor relations by
scrapping Executive Order 11491. In short, this proposed legislation would create a
reversion to the conduct of federal Iabor relations to the problematic conditions evident
prior to January 1, 1970,

I have asked myself, ‘why are the jobs of federal employees being targeted so
aggressively?” As evidenced by the debate surrounding DHS, Pentagon officials are
similarly claiming the need for ‘flexibility’ in performing day to day operations. The
Pentagon has even gone so far as to suggest that since DHS has these flexibilities, then
they, the DoD, are somehow entitled to them as well. The problem with that logic is that
DHS is only a year old, with no proven record of success. Why base a proposed
personnel plan that, among other things guts union and Title 5 protections, on a system
that is barely a year old? Ihardly see where belonging to a union has ever precluded a
federal employee from performing their job.

The fact of the matter is that if one to were to objectively study this proposal and
compare it to the more recent policies which have been detrimental to Civil Servants,
they may come to the logical conclusion that the actual intention of this plan is to erode
Civil Service protections and collective bargaining as a part of a larger effort to easily
outsource federal work to the private sector. This legislation is simply the latest in what
has become a consistent effort to achieve that goal. One need’s to look no further than
Sections 401 & 402 of the Pentagon proposal to see evidence of this.

Sections 401 & 402 of the proposed bill would give the Secretary of Defense full
authority to create civilian positions for functions now being carried out by military
personnel, without review, oversight or authorization from Congress. Estimates indicate
that the military-to-civilian transferred positions would affect approximately 300,000
military support jobs, jobs that are typically the first targets for outsourcing competitions.
In other words, these sections would enable the Secretary of Defense to subject the
military-to-civilian transferred positions to increased outsourcing competitions under the
OMB Circular A-76, as additional civilian employee functions/positions for outsourcing.

And, to make matters worse, the pro-contractor bias of the revised OMB Circular A-76,
including the assumption of the Pentagon plan to allow the use of best value versus
technical tradeoff for source selections, allows the DoD to easily send government work
to contractors. These types of practices are of course not exclusive to this particular
legislative effort, but are reflective of a larger effort to reward private sector contractors
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at the expense of federal workers. These practices have been well documented by unions
like IFPTE as well as Congressional investigations.

The President and Congress have justly recognized the military personnel for the stellar
effort they put forth during the Iraq war. Yet, at the very same time, the Pentagon is
proposing these damaging reforms to the careers of the DoD Civil Servants who have
also performed admirably. These are the very same Civil Servants who are responsible
for the success of the military equipment being used by our fine military personnel.
Unfortunately however, their contributions to the nation seem to be lost on the Pentagon
leadership. Itis clear that the outcome of the war was the ultimate test of the DoD and by
all accounts everyone involved, both military and civilian personnel alike performed
wonderfully.

In closing, I would like to commend Chairwoman Collins for her willingness to hold
today’s hearing, as well as introduce a bill of her own aimed at providing a more
reasoned approach to this issue. It is my hope, as well as the hope of IFPTE DoD
workers, that the original Pentagon proposal will not be included in the final Fiscal Year
2004 DoD Authorization bill. Instead, I encourage the Senators of this Committee, as
well as all Congressional lawmakers, to allow this issue to receive due scrutiny through
the legislative process, with input from all parties involved. Pentagon interests and
employee concerns alike need to be taken into account.

Thank you again for allowing me to submit this statement for the record. I welcome the
opportunity to testify personally when this issue re-appears before the Committee.
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June 3, 2003

The Honorable Daniel K. Akaka

Ranking Member

Subcommittes on Financial Management, the Budget, and International Security
United States Sepate

Washington, DC 20510

RE: Retention of MISPB Appeal Rights
Dear Senator Akaka:

The Senior Executives Association (SBA) represents the interests of career federal
executives in the Senior Executive Service (SES), and those in Sendor Level (S1), Scientific and
Professional (ST), and equivalent positions.

We write to express our opposition to eliminating the right of Department of Defense
career civil service employees fo appeal to the U.S, Merit Systems Protection Board (MSPB or
Board) and replace that right with an internal appeals process to be developed by DeD within the
next three years. We oppose this proposal because: (1) we think the current process works well
and is necessary to prevent politicization of the career civil service, (2) we believe a government-
wide disciplinary system makes more sense and is easier to manage than a fragmented system,
and (3) we anticipate numerous unintended consequences (some of which we discuss below) that
we expect will result in larger problems than any which currently exist under a centralized
appeals process,

SEA believes that, in the 25 years since its creation, MSPB has been a model of speed
and efficiency. We know of no government judicial or administrative operation that issues initial
decisions faster than the MSPB. It has been responsive fo management peeds and has provided
uniform and understandable rules of the workplace for managers to apply in disciplining
employees. These workplace rules are established and inipl ted by the MSPR’s case process
which is carried out by three presidential appointees. The MSPR’s typical 75 to 80% rate of
affirming agency disciplinary actions that are appealed is cvidence of the Board’s general
support of agency adverse action decisions. The percent of agency adverse action decisions
appealed to the Board is much less than the number imposed by agencies and the reversal rate of
the total disciplinary actions is very low. In performance cases, the MSPB is even more
supportive of agency management,

Career executives are the agency managers who must allow subordinates the right to an
MSPB appeal when they discipline problem employees. Over the years, our members have
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expressed a high comfort level in the MSPB process. When we hear from executives about the
MSPB, they usually are telling us that the Board has supported their efforts to discipline a
subordinate. On the rare occasion when we hear about the Board reversing an agency decision,
we invariably also hear a comment such as, “We should have lost that case.”

One complaint we hear often is the lack of understanding by agency managers about how
to use the disciplinary process that currently exists. When training occurs, this complaint goes
away. SEA believes that providing this training will be easier and more understandable if one
system exists for the entire government, rather than having each agency utilize a separate appeals
process. Creating new appeals boards, (without some substantial reason for treating DoD
employees differently from other federal employees), will only create an arcane and confusing
disciplinary system that will be hard to explain and will contribute to an environment in which
abuses will occur.

A similar proposal was tried with the Federal Aviation Administration in 1995, After
several years of experimentation and reports of abuse, Congress decided that the absence of
MSPB appeals in that agency did not work and restored them to FAA employees. We know of
no complaint or difficulty because of this action.

It is important to remember that MSPB appeals exist only for serious adverse actions
such as removal, demotion or suspensions of 15 days or more. Also, the personnel action is
implemented before the employee is allowed to appeal. In other words, an employee who is
removed is off the agency rolls while the appeal is pending. And an initial decision usually
comes within 120 days of the appeal being filed, with an average initial decision time of some 90
days. We think this process is quite manageable, and we fail to understand why DoD now
apparently seeks 1o eliminate MSPB appeals. When SEA met with Principal Deputy Under
Secretary of Defense (Personnel and Readiness) Charles Abell and Deputy Under Secretary of
Defense (Civilian Personnel Policy) Ginger Groeber on April 25, 2003, SEA. was assured that
DoD had no current intent or plan to eliminate MSPB appeal rights, but wanted the flexibility to
do so because a chance to reform like this only comes along every 15 to 20 years and DoD may
decide at some future point that it wanis to change the appeals process. Thus, we are at a
complete loss to understand the draft proposals we have seen that propose to eliminate MSPB
appeals entirely for all DoD employees.

One concern stated to us by congressional staff is that when initial decisions by
Administrative Judges are appealed to the three-member board of Presidential appointees, it
takes too long to issue a decision. One way to cure this is to place a time limit on Board review
of an Administrative Judge’s initial decision, which would become final at some {uture date,
absent Board action.

If DoD employees are denied MSPB appeal rights, numerous unintended consequences
will occur. Discrimination complaints for serious adverse actions and whistleblower complaints
are now heard at the MSPB as part of the whole case, but, under the Senate draft we have seen,
only whistleblower appeals will still go to the Board. Based on patterns we have seen for less
serious actions not appealable to the MSPB, we think this will result in substantially increased
EEO complaints and more employees who attempt to engage in whistleblower activity as a
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purely defensive measure to avoid discipline. The apparent hope is that managers will have an
easier time disciplining subordinates if they only have to worry about an internal appeal. The
reality is that increased EEO and whistleblower activity may drag out that aspect of a case for
years at EEOC and in the courts. Now these appeals are usually over in months and are most
often only heard at the Board.

The current appeals process has credibility, and Federal District Courts usually give
substantial weight to the MSPB when it hears EEO or whistleblower cases that have already
been appealed to the MSPB. Federal courts usually refuse to hear other federal personnel cases,
deferring totally to the MSPB. A new system will be more suspect merely because it is internal
and not subject to judicial review, and our opinion is that many courts will give EEO and
whistleblower cases far more scrutiny than is currently the case. Precedent that requires federal
courts to defer to the MSPB on other cascs will not apply, raising the likelihood that some
federal courts will review federal personnel decisions, much as they did before 1978 when the
MSPB was created.

A major concern of SEA is that the abolishment of MSPB appeal rights could well result
in the increased likelihood of vulnerability of supervisors to personal lawsuits from subordinates
under constitutional tort theories. In 1983, the Supreme Court in Bush v. Lucas, 462 U.S. 367
{1983), firmly established that supervisors currently enjoy immunity from such suits. But the
basis of this immunity is the existence of an acceptable alternative, i.e., a comprehensive appeals
system that includes the MSPB system as developed by Congress, that the courts have
determined is adequate to address the concerns of an aggrieved employee whose constitutional
rights may have been violated. SEA believes that the wholesale elimination of MSPB appeals in
an agency as large as DoD and the replacement of the current system with a system designed and
controlled totally by the DoD increases the likelihood that a well meaning manager will be sued,
perhaps successfully, under legal theories and remedies not now available to federal employees.
If this happens, it will make managers even more reluctant to take action to deal with problem
employees.

Perhaps the most serious unintended consequence will be the loss of integrity in our
governmental processes by the politicization that will undoubtedly occur if an internal system
replaces MSPB appeals. Under current MSPB law, an agency prevails if it offers a nonpolitical
reason supported by evidence for an adverse job action against a federal employee. Eliminating
the outside check on this important part of the merit principles that are the very foundation of the
career civil service will undoubtedly result in future abuses based on partisan politics. The result
will be a loss of credibility by citizens that is currently enjoyed by the Executive Branch.
Citizens are confident now that the dedication, impartiality and protections enjoyed by career
civil servants provide them with assurances that they receive “equal protection” and impartial
application of the law by the government. The threat of politics in the process will destroy the
people’s trust.

We urge the retention of the MSPB appeal as a right still available to employees of the
DoD and other agencies. We have ne objection to reforms that streamline the process, so long as
the basic right of appeal and right to later judicial review at the Federal Circuit are preserved.
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We believe it is a process that enjoys the support and confidence of agency career management.
We see no reason to climinate it

Sincerely,

Coaed O Howsnin & WMM
CAROL A. BONOSARO G. JERRY SHAW
President General Counsel
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STATEMENT OF
SUSANNE T. MARSHALL, CHAIRMAN
MERIT SYSTEMS PROTECTION BOARD

As Chairman of the Merit Systems Protection Board, I appreciate the opportunity
to submit this statement for the record of your hearing on “Transforming the Department
of Defense Personnel System: Finding the Right Approach.” We have moved very
rapidly from the Defense Department’s submission of its legislative proposal fora
National Security Personnel System less than two months ago, to approval of a modified
version of that proposal by the House Committee on Government Reform in H.R. 1836,
to House passage of that modified version as a part of ILR. 1588, the National Defense
Authorization Act for FY 2004, Coming so soon after enactment of the Homeland
Security Act, which authorized the establishment of a new personnel system for the
Department of Homeland Security, the action Congress takes with regard to DOD
personnel legislation will undoubtedly mark a major turning point in the history of the
Federal civil service. Therefore, the Committee is to be commended for scheduling this
hearing to examine the approaches to a new civilian personnel system for DOD that have
been proposed thus far in an effort to “find the right approach.”

Given the role of the Merit Systems Protection Board in the appeals process for
civil service employees, our primary interest is in the legislative language concering the
appellate procedures for DOD employees to contest decisions relating to their
employment. In the proposal that DOD sent to Congress on April 10, the language
regarding appellate procedures was virtually identical to the comparable provision in the
Homeland Security Act. The Secretary of Defense would be authorized to establish an
appeals process for DOD employees through regulation and could waive many provisions
of Title 5 of the U.S. Code, including Chapter 77, which governs appeals to the Merit
Systems Protection Board. The Secretary would be required to consult with the Board
prior to issuing such regulations, however, and would be directed to modify Chapter 77
procedures “only insofar as such modifications are designed to further the fair, efficient,
and expeditious resolution of matters involving the employees of the Department of
Defense.”

As introduced by House Government Reform Committee Chairman Davis on
April 29, H.R. 1836 contained the same language regarding appellate procedures as in the
DOD proposal. This language can be characterized as the most flexible approachto a

DOD appeals process, because the Secretary could establish an appeals process solely
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within DOD, continue to allow appeals to the MSPB under modified rules, or establish
some combination of an internal process and MSPB review.

The version of H.R. 1836 ordered reported by the House Government Reform
Committee on May 8 incorporated several significant amendments to the langnage on
appellate procedures. One amendment would require the Secretary, in issuing regulations
for an appeals process in DOD, to “provide for an independent review panel, appointed
by the President.” The independent review panel could not include the Secretary or
Deputy Secretary of Defense or any of their subordinates. Other amendments would
require “notification to the appropriate committees of Congress” and consultation with
the Equal Employment Opportunity Commission before regulations for the appeals
process could be issued. This language was subsequently incorporated into HL.R. 1588,
the National Defense Authorization Act for FY 2004, and was passed by the House on
May 22 without change.

Neither the House Government Reform Commitice report on H.R. 1836 (H.Rept.
108-116, Part 1) nor the House Armed Services Committee report on H.R. 1588 (H.Rept.
108-106) explains the reasoning behind the amendment requiring establishment of an
independent review panel. The provision appears intended to ensure that decisions made
by DOD in any internal appeals process will be subject to independent review. There is
no explanation, however, as to why a new independent review panel for DOD, composed
of Presidential appointees, was deemed preferable to the Merit Systems Protection Board,
which is alse independent and composed of Presidential appointees. Nevertheless, it is
clear that the approach embodied in the House-passed bill provides DOD with somewhat
less flexibility with respect to appellate procedures than the Department requested in its
original proposal.

The Senate bill introduced on June 2 by Senator Collins, co-sponsored by
Senators Levin, Voinovich and Sununu, embodies a different approach to appellate
procedures in the DOD personnel system. This bill, like the House-passed bill, would
allow the Secretary to establish an appeals process for DOD employees by regulation and
would require that the regulations ensure that employees are afforded the protections of
due process. The Senate bill would alse require that the Secretary consult with the Merit

Systems Protection Board before issuing regulations for the appeals process. The
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remainder of the language in the House-passed bill, however, would be omitted. Instead,
the appellate procedures language in the Senate bill would allow a DOD employee who is
adversely affected by a final decision under a DOD appeals process to petition the Merit
Systems Protection Board for review of that decision. The Board would be authorized to
dismiss any petition that, in the view of the Board, does not raise substantial questions of
fact or law. When the Board reviews a petition, it would be authorized to order such
corrective action as it considers appropriate, but the scope of its review would be
considerably more limited than it is under Chapter 77 procedures. The Senate bill would
also provide for judicial review of the Board’s decision in accordance with section 7703
of Title 5 and would allow the Secretary to obtain judicial review of a final Board
decision under the same terms and conditions as provided for the OPM Director under
section 7703. Like the House-passed bill, the Senate bill would provide DOD with
somewhat less flexibility with respect to appellate procedures than the Department
requested in its original proposal. Unlike the House-passed bill, however, it would not
create a new entity for independent review of decisions issued in a DOD appeals process.
Instead, it would specifically allow a form of appellate review of such decisions by the
Board while limiting the scope of such review.

The determination of the “right approach” to appellate procedures in the DOD
personnel system is, of course, a policy matter for Congress to decide. Each of the
approaches proposed thus far requires that a DOD appeals process ensure that DOD
employees “are afforded the protections of due process.” Therefore, each would allow
for satisfaction of the basic requirements of due process, that is, notice of the specific
charges on which a proposed employment action is based and a meaningful opportunity
to respond to those charges. Clearly, national security—like homeland security—is such
a vital national interest that variations from the rules that generally apply to the civil
service may be warranted. With respect to the “right approach” to appellate procedures
in the DOD personnel system, then, the challenge for Congress is to strike the appropriate
balance between the desire of agency management to take personnel actions guickly and
with finality and the right of DOD employees to due process in matters relating to their

employment.
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Historically, the Board has declined to take positions on whether certain personnel
actions and other matters should or should not be appealable to the MISPB, or whether
certain employees should or should not have MSPB appeal rights. The Board does this to
maintain its neutrality as an independent, third-party adjudicator. Therefore, we take no
position as to which of the approaches to appellate procedures in the DOD personnel
system Congress should enact into law.

I cannot let this opportunity pass, however, without saying that [ am proud of the
Board’s record of fair and expeditious processing of Federal employee appeals.
Approximately 80 percent of all appeals processed by the MSPB are completed at our
field office level, when an initial decision issued by an administrative judge becomes
final. Over the years, our field offices have consistently maintained an average
processing time of about three months. Furthermore, the initial decisions of our
administrative judges fare well on review by the Board, consistently excéeding our
Performance Plan goal of no more than 10 percent of initial decisions being reversed or
remanded on review. The successful settlement program that we have operated in our
field offices for many years also contributes to the efficiency of our case processing ai
this level. Of the appeals that are not dismissed for lack of jurisdiction, untimely filing,
or other reasons, about half are settled. The average processing time for settled appeals
in the most recent fiscal year was 83 days. Furthermore, our administrative judges
frequently achieve global settlements that dispose of not only the MSPB appeal but also a
related EEO complaint or court case.

Of the 20 percent of appeals that reach the Board at headquarters on petition for
review of the initial decision, approximately 25 percent are closed under the Expedited
Petition for Review Program. Decisions on petitions for review under this program are
issued in approximately 60 days. While the Board’s average processing time for all
petitions for review exceeds the average processing time in the field offices, that result is
attributable primarily to the fact that all cases at headquarters must be reviewed
individually by each Board member. In FY 2002, the total average processing time for
the small percentage of cases that are processed at both the field office and Board
headquarters levels was about 10 months, a record that compares very favorably to the

processing times at other agencies dealing with various types of dispuies between
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employees and their employers. (The attached table comparing MSPB processing times
with those of the EEOC, Federal Labor Relations Authority, and National Labor
Relations Board is submitted for inclusion in the record with this statement.) More
importantly, final Board decisions—both initial decisions of administrative judges that
become final and decisions issued by the Board itself—fare well before our principal
reviewing court, the United States Court of Appeals for the Federal Circuit. Generally,
the rate at which the court Ieaves final Board decisions unchanged has ranged from 93
percent to 96 percent.

As the Committee considers the various approaches to an appeals processin a
new DOD personnel system, you should be aware that the Board already has experience
applying different personnel rules in different agencies in its adjudication of appeals. For
example, in addition to adjudicating appeals from DOD employees under the normal
Title 5 rules, we have adjudicated appeals from DOD employees covered by the
Department’s various personnel demonstration projects. We also adjudicate appeals from
employees of the Internal Revenue Service and the Federal Aviation Administration,
where significant vériations from Title 5 are in effect. In short, the MSPB can apply
whatever rules relating to personnel actions and appeals are operative in a particular
agency.

We appreciate the fact that each approach to autborizing DOD to establish a new
personnel system has included a consultation role for the Merit Systems Protection
Board. [ believe that the Board’s extensive experience in dealing with Federal employee
appeals for almost twenty-five years can provide a valuable perspective as DOD and
OPM officials develop the regulations for a personnel system, including procedures for
appeals, that address the unique requirements of the Department of Defense. As you
know, the Homeland Security Act requires similar consultation by the Secretary of
Homeland Security and OPM Director prior to the issuance of regulations establishing a
personnel system for the Department of Homeland Security. In conjunction with our
~ consultation on the DHS personnel system, we are undertaking a complete review to
determine what variations from Chapter 77 procedures might hold promise for
streamlining the appeals process. In addition to considering statutory appellate

procedures, we are reviewing our regulations in an effort to identify regulatory changes
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we could make to facilitate more expeditious processing. In particular, we are looking at
the time limits in our regulations for various types of pleadings at various stages in the
process, most of which were established when pleadings were all on paper and filed by
postal mail, to determine whether some time limits could be shortened. We expect that
the reviews we are conducting will enable us to outline options for appellate procedures
for consideration by DHS, and we are prepared to do the same for DOD should Congress
enact legislation authorizing establishment of the National Security Personnel System.
Our consultation will be most effective, of course, if DOD officials will engage in
substantive discussions with MSPB prior to the issuance of proposed regulations for
public comment.

While the Board takes no position as to which approach to a DOD civilian
personnel system should be enacted, 1 would like to make one suggestion for a technical
amendment to the provisions on appellate procedures. None of the legislative langnage
proposed thus far includes a savings provision that would govern how appeals to MSPB
that are pending at the time a new DOD appeals process takes effect wounld be affected.
To avoid litigation over that issue, [ recommend that a savings provision be added. Such
provisions have been included in previous legislation that altered the rules governing
appeals, such as the Civil Service Reform Act of 1978 and the Whistleblower Protection
Act of 1989. Aside from this recommended amendment, we have a few concerns of a
technical nature regarding certain language in the Senate bill that may require
clarification. We will submit this information separately to the Committee for your
consideration as you proceed to markup of the bill.

‘While the needs of the Department of Defense and protection of the rights of
DOD employees are paramount in your consideration of legislation to authorize a new
DOD personnel system, I ask that you also consider the impact that enactment of such
legislation will have on MSPB employees. Appeals from personnel actions taken by the
Department of Defense, including the Departments of the Arnty, Navy and Air Force,
accounted for almost 25 percent of the appeals decided in our field offices in the most
recent fiscal year (1,174 appeals out of a total 0f 4,850). Petitions for review of initial

decisions issued by the field offices in DOD appeals accounted for about 29 percent of
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the petitions for review processed at the Board’s headquarters (224 petitions out of a total
of 784).

Under H.R. 1588 as passed by the House, it appears that there would be no role
for the Board in a DOD appeals process, other than the consultative role required prior to
the issuance of regulations. Therefore, MSPB would experience a significant reduction
in caseload in both the field offices and at headquarters. There will be an even greater
impact on the MSPB caseload, of course, if we lose jurisdiction over appeals from
employees of the Department of Homeland Security in addition to the loss of jurisdiction
over DOD employee appeals.

Under the Senate bill, there would be a significant reduction in caseload at the
field office level, However, if the only opportunity for DOD employees to obtain outside
review of decisions issued in an internal appeals process is to petition the Board for
review, the headquarters caseload could increase dramatically. This would require a
substantial shift of our resources from the field offices to headquarters.

Under either legislatix}e proposal for a DOD personnel system, the impact on the
MSPB could require significant changes to the duties and responsibilities of our
workforce, including staff reductions and reassignments of personnel. Facing the
prospect of such reorganization, we find ourselves in need of the same kinds of personnel
flexibilities that have been granted to DHS and certain other agencies, and that are now
being sought by DOD. Therefore, I ask that the Committee consider, in conjunction with
any legislation authorizing DOD to establish a new appeals process for its employees,
granting the Chairman of the Merit Systems Protection Board the following specific
authorities with respect to MSPB employees:

e Authority to offer voluntary early retirement;

« Authority to offer voluntary separation incentive payments;

e Authority to establish a pay banding and classification system;

e Authority to include a pay-for-performance component in the pay banding

system; and

s Authority to pay a percentage of basic pay as a supervisory or managerial

differential.
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The authorities to offer voluntary early retirement and voluntary separation
incentive payments, of course, would assist us in dealing humanely with employees
affected by changes in our caseload and any necessary restructuring resulting from such
changes. Our hope, naturally, is that these authorities would help us avoid extreme
measures such as a reduction in force. We recognize, of course, that the Homeland
Security Act provides government-wide authorities for voluntary early retirement and
voluntary separation incentive payments. Use of those authorities, however, requires
waiting for OPM to issue implementing regulations and then applying for OPM approval
to use them. )

The authority to establish a pay banding and classification system would allow the
MSPB to create broad occupational groups and to reassign individual employees to new
duties within their group. This authority would be particularly helpful if we find that we
need to move staff from the field offices to headquarters. Coupled with authority for a
pay-for-performance component, a pay banding and classification system should allow us
to provide meaningful rewards for outstanding performance and help us with retention of
the employees we need most. The authority to offer a supervisory or managerial pay
differential should also help us retain exceptional employees. It would also allow us to
pay more to an employee who serves in a supervisory or managerial position temporarily.

1 appreciate the opportunity to offer these comments to the Commiittee as you
consider the “right approach” to transforming the DOD personnel system. I will be
happy to provide you with any additional information yon may require and work with

you on any suggested technical changes to the language of the legislation.
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CASE PROCESSING TIMES FOR SELECTED AGENCIES - May 15, 2002

FY 2000 FY 2001 FY 2002

Equal Employment N/A 19.4% of Hearings Cases | Average processing time for

Opportunity resolved within 180 days | completion of hearings: 420

Copumission days

(From FY 2003 Annual 39.5% of appeals cases Average processing time for

Performance Plany resolved within 180 days | closure of appeals: 465 days
Established goal of resolving
20% of hearings cases within
180 days
Established goal of resalving
20% of appeals cases within
180 days

Federal Labor Processing from receipt by | WA N/A

Relations Autherity

(From FY 2000
Performance Report)

OGC to initial dispositive
action: 90 days
Processing in QALJ from
filing of complaint to
hearing: 120 days

QALJ hearing to QALY
decision: 90 days

Processing by Authority
for decision: 273 days

Total: 573 days.

Merit Systems
Protection Board

Average case processing
time for the regional and
field offices: 89 days

Average case processing
time for the regional and
field offices: 92 days

Average case processing
time for the regional and
field offices: 96 days

{From Board
Performance Reports Average case processing Average case processing | Average case processing
for Figcal Years 2000~ | time for HQ: 176 days. time for HQ: 214 days. time for HQ: 205 days.
2002)

Total: 265 days Total: 306 days Total: 301 days
National Labor Open hearings upon Open hearings upon Goal: Open hearings upon
Relations Board issuance of a ULP issuance of a ULP issuance of a ULP complaint

(From FY 2003 Annnal
Program Performance
Plan and FY 2001
Annual Performance
Report)

complaint: 132 median
days

Average length of hearing:
3 days

Issuance of ALJ deciston:
56 median days

Total: 191 median days

Board Deoisions:
Achieved reduction of
average age of cases to 30
months for 78% of cases

complaint: 140 median
days

Average length of
hearing: 3 days

Issuance of ALY decision:
42 median days

Total: 185 median days

Board Decisions:
Achieved reduction of
average age of cases to 24
months for 100% of cases

within 160 median days

Average length of hearing:
3 days

Goal: Issue ALY decision
within 62 median days

Projected total: 225 median
days

Board Decisions: Goal:
Reduce average age of cases
to 20 months for 100% of
cases
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June 10, 2003

Hon. Susan M. Collins, Chair

Senate Committee on Governmental Affairs
172 Russell Senate Office Building
Washington, D.C. 20510

Re: S.1166
Dear Senator Collins:

I enclose for inclusion in the hearing record the Statement of the Association of
Civilian Technicians, Inc. on 8.1166. The Association very much appreciates your efforts
on this bill, S.1166 significantly improved SA 762.

ACT's statement suggests changes to S.1166 that would (1) preserve the current
right to bargain over personnel system regulatory changes before they are inplemented;
(2) provide for enforcement of the bill's collaboration obligations through current unfair
labor practice procedures; (3) afford labor as well as management the option to initiate
bargaining above the level of recognition and provide national level bargaining of the same
scope that currently exists where a national unit has been recognized; (4) allow national
level bargaining in the National Guard commensurate with current federal control over
working conditions and labor relations; and (5) make a technical correction where the bill
incorrectly refers to a "charge” rather than, as would be appropriate, a "petition or
exception.”

Thank you for holding the hearing record open to enable us to submif our

statement.
Sincerelyi W

Daniel M. Schember
Counsel for ACT
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Statement of the Association of Civilian Technicians, Inc.on S. 1166

The Association of Civilian 'i_‘echnicians, Inc. represents approximately 24,000
civilian employees of the Department of Défense_. Nearly all of these empié?ees are
National Guard Technicians empl§yed under 32 U.S.C. §709. ACT representé more
Guard technicians than any other union. ACT's bargaining units include a natiénwida
&ajorﬁty of theée employees. » _

~ This statement addresses the collective Eargaining provisions of §.1166. These
provisions are found primarily in the part of Section 2(a)(1) that adds to title S anew §
9902. Subsections {a)-(c}, and (e) of § 9902 authorize the Secretary of Defense to adopt
personnel system regulations after collaboration wﬁh unions, Section 9902(h) grants the
Secretary discretion to bargain collectively above the level of bargaining unit recognition,
except in the National Guard. Under this provision, management would have the
prerogative to negotigte at the national or regional i'evei even where bgrgaining units are
organized at the state or locallevel. Section 2(c) of the S.i 166 amends current provisions
of title 5, chapter 71 o establish, with exceptions, time limits for issuance of decisions by
the Federal Labor Relations Authority (FLRA) and the Federal Service Impasses Panel
FSIP),

‘We understand the intent of S. 1166 to be the preservation, with one exception, of
all collective bargaining rights established by chapter 71 of title 5. The sole exception is
the provision for bargaining above the level of unit recognition.

We support the preservation of chapter 71 rights. To ensure these rights are
protected, hdwever, §.1166 should be amended to clarify that the Secretary's authority to
implement personnel system regﬁlétions, after the collaboration required by § 9902(e), is

subject to the 5 U.S.C. § 7114 duty to bargain.! The bill also should be amended to state

1 Although we believe a clarifying amendment would be best, we believe that, at minimum, the legislative
history of 8.1166 expressly should state that collaboration required by § 9902(e), like consultation
currently required by § U.S.C. § 7113, supplements, and does not replace or diminish, the duty o bargain
ander § 7114. ' .
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that violation of the bill's collaboration provisions is an unfair fabor practice that may be
redressed by the FLRA.

We support the creation of a new aption to negotiate above the level of bargaining
unit recognition. We believe, however, that labor as well as management should be
allowed to exercise this option,,ihaé the scope of appropriate national level negotiation
should be the same as that which currently exists where a nétionat unit has been
recognized, and that the National Guard should be included in national level bargaining. ‘

‘We also support the bill's establishment of time fimits, with exceptions, for dispute
resolutidn by the FLRA and the FSIP. A technical correction should be made to proposed
new § 7105{a}3)(A). In that provision, “charge” should be changed to “}mtition of
exception”, ’

8. 1166 Should be Amended to Clarify that Implementation of Personnel System
Regulations After Collaboration under § 9902(e) is Subject to Pre-Implementation
Collective Bargaining Rights, to the Extent they Exist under Current Law

S. 1166 states that the Secretary may implement personnel system regulations after
complying with coﬁabaraﬁdﬁ and cangression;:i notification procedures provided by §
9502(e). The bill should be amended to clarify that pre-impiemcntatioﬁ collaboration, fike
pre-implementation consultation under 5 U.8.C. § 7113, is not a substitute for, and does
not preciaée, pre-implementation collective bargaining to the extent current law requires
it. Under current law, proposed changes in efnpioyee working conditions are subject both
to pre-implementation consultation under § 7113 and to appropriate pre-implementation
bargaining, including pre-implementation impasse resolution by the FISIP. Pending
completion of negotiations, an agency must not implement changes except "to the extent
consistent with its necessary functioning." Department of Army Defense Language Inst.,
Presidio of Monterey and NFFE Local 1263, 43 FLRA 974, 980 (1852), -

Some of the personnel system regulations adopted by the Secretary might warrant,

under the "necessary fanctioning” standard, implementation prior to completion of
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bargaining, As to these regulations, bargaining over proposed contractual exceptions to
t&é ;egtﬂaticms would continue after initial implementation. As to regulations that do not
meet the "necessary functioning” standard, however, pre-implementation bargaining to
either agmement or FSIP impasse resolution is required by current law. |

Té ensure that carréﬂi chapter 71 collective bargaining rights are prese;;ved,
8.1166 should be amended to state that the Secretary's implementation of personnel
sjrsﬁem regulations is subject to employees' ‘collec'tive bargaining rights. This could be
accomplished by substituting fbr "Any"in § 9‘902{e)(i‘)((2)(}) the phrase "Subjec% tothe
duty to negoﬁate under section 7114 of this fiﬂe, any"; by inserting a comma afer
"Secretary” where it appeats for the third time in § 9902(e)(1)(C)(ii); and by inserting
after that new comma the phrase "subject to the duty to negotiate under section 7114 of
this title, . |
8.1166 Should be Amended to State that Violation of the Bill's Collaboration
Provisions is an Unfair Labor Practice

S. 1>166 creates, in § 9902(e), several specific Department of Defense obligations to
coliaborate with unions in the development of personnel system regulations. These
obligations include providing unions advance written notice of and opportunity to-make
recommendations concerning proposed éhanges, considering union recommendations,
notifyhﬁg Congress of recommendations not accepted, conferring with unions, using tﬁe
services of the Federal Mediation and Conciliation Service, notifying Congress of the
decision to implement changes, explaining changes to Cengress, allowing union
participation in any further planning and development, and affording unions access to
information. S.1166, howevef, provides no pl“ocr;duré for seeking redress if any of these
requirements is violated. ‘

The collaboratidn process created by § 9902(e) is similar fo the consultation
process found in § U.S.C. § 7113. Under § 7116(a)(8), denial of § 7113 rights is an unfair
labor practice that may be redressed by the FLRA. §.1166 should be amended to provide -
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that violation of collaboration rights also is an unfair labor practice that may be redressed
by the Authority. This could be accomplished by adding to Section 2(c} of the bill a new
paragraph (6) stating "(6) in section 7116(a)(8), by inserting after "chapter" the phrase "or

section 9902(e) of this title."?

§.1166 Should be Amended to Afford both Labor and Managemen{ the Option to
Bargain Above the Level of Recognition, and to Provide National Level Bargaining
of the Same Scope that Currently Exists where a National Unit has been Recognized

Current law provides that, where a national-level bargaining unit has not been
certified, bargaining of a proposal appropriate for natiénwi’de application must occur
separately with each local bargaining unit, absent the agency's and each unit's agreement to
consolidated bargaining. This is the case even if the same union represents some or all of
the wunits that would be affected if the proposal were adopted.

‘ Where a proposal concerns an issue appropriate for uniform nationwide resolution,
m{xiﬁp}e instances of local-level bargaining, between the same agency and the same union,
on that same issue, is inefficient. Even where local bargaining units, rather than a national
unit, should be certified—-perhaps because differences in local circumstances indicate that
most issues should be resolved differently in different locales—-issues that are appropriate
for uniform national resolution, however many or few there are, should be bargained at the
national level.

An amendiment to allow fhis should embrace three concepts: (1) eithef the agency

or a union should be authorized to initiate bargaining above the level of exclusive-

2 Under established principles of administrative law, the unexplained silence of the bill a5 to enforcement
of collaboration rights supports the conclusion that enforcement may be secured by lawsuit filed in federal
district court. Block v. Community Nutrition Institute, 467 U.S. 340, 351 (1984) (absent basis for
inferring congressional intent to preclude review, presumption that judicial review is available applies);
Abbott Laboratories v. Gardner, 387 U.S. 136, 141 {1967} (absent clear and convincing evidence of
contrary congressional intent, administrative action is subject to judicial review); S U.S.C. § 703 ("form of
proceeding for judicial review is the special statutory review proceeding relevant to the subject matter ina
court specified by statute or, in the absence or inadequacy thereof, any applicable form of legal action . . .
in a court of competent jurisdiction™); § 704 ("action made reviewable by statute and final agency action
for which there is no other adequate remedy in a court are subject to judicial review"). Deeming violation
of collaboration rights to be an unfair labor practice within the jurisdiction of the FLRA would be superior
to lcaving enforcement of collaboration rights to district court litigation.
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recognition, simply by proposing a contract term that would apply to some or all of the
bargaining ﬁ#its represented by the union; (2) whether the proposal would be appropriate
for application to more than one unit should, itself] i)e subject to bargaining, with any
impasse on this issue subject to FISIP resoldtidﬁ, as Wiih any other impassé; (35 if the '
pr{;pgsai concerned the subject of an agency rule or :reguiaﬁon {or a proposed rule or
(egulation), the union represented a nationwide majority of the erﬂployees affected by the
ule or regﬂiaﬁcn {or proposed rule or regulation), and the union or management
presented 5 proposal that would apply to‘a ﬁatioriwide majority of those en&ployeés, then
the concept embraced in S U.S.C. § 71 17(a)(3) should be applicable and negotiation qf the
proposal should not i)e limited by an agency a@iégatio:; of "compelling need” for the rule or
regulation.? 7 ’ ‘ v ‘

- To maximize efficiency and maintain equality in bargaining obligations, national
level bargaining should not be solely the prerogative of one party. Either the Secretary or
& union should be altowed to seck bargaining above the level of unit récognition by
presenting a proposal that would a§piy unifoﬁniy to all {or a subgroup) of a union's units.
The opposing side should remain free to assert that 2 uniform rule for the group of units is
inappropriate, and to bargain to impasse over that issue, with ultimate resolution by the
FISIP.. If the Panel were to find uniformity across units inappropriate on the subject in

question, bargaining on the subject could occur at the level of unit recognition. -

3 Section 717(@)2) and (3) stare:

(2) The duty to bargain in good faith shall . .". extend to matters which are the
subject of any agency rule or tegulation referred to in paragraph (3) of this subsection
only if the Authority has determined . . . that no compelling need . . . exists for the rule
or regulation. : . :

(3) Paragraph (2) of the subsection applies to any rule or regulation issued by
any agency or issued by any primary national subdivision of such agency, unless an |
exclusive representative represents an appropriate unit including not less than a
majority of the employees in the issuing agency or primary national subdivision, as the
case-may be, fo whom the rule or vegulation is applicable. {Emphasis added ]
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‘Where national level bargaining is appropriate, negotiation should be governed by
the same rules that apply now where a national unit has been certified. Where bargaining
occurs on behalf of a nationwide majority of the employees affected by agency regulations,
bargaining over the subjects of those regulations should not be restricted by the
“compelling need" exception.*

S$.1166 Should be Amended to Allow Appropriate National Level Bargaining in the
National Guard . :

The working conditions of National Guard technicians employed under 32 U.S.C.
§ 709 are subject to regulatory control by federal officials. For this reason, appropriate
national level bargaining should be available in the National Guard. Throughout § 709,
the administrative authority of state Adjutants General in employing technicians is
subordinate to the tederal Secretaties' plenary authority to prescribe by regulation uniform
nationwide procedures and standards with which Adjutants General's decisions must
comply. 321U.S.C. §§ 709(a) and {e). Federal Technician Personnel Regulations (TPR)
prescribe procedures ax}d standardé governing many Guard technicians' working
conditions, including appointment, transfer, promotion, performance evaluation, adverse
action, and reduétian in force. ‘

The authority of the federal National Guard Bureau to regulate Adjutants General's
employment of technicians is expressly stated in 10 U.S.C. § 10503(8) and {(10}. These
provisions state that NGB's duties include "[e]stablishing policies and programs for the
employment and use of National Guard technicians under section 709 of title 32" and
“[i]ssuing directives, regulations, and publications consistent with approved policies.” A

National Guard Bﬁreau regulation, TPR 250.1 states, at { 1-4e:

The National Guard Bureau is headed by a Chief who is . . . responsible for
exercising the authority that is delegated by the Secretaries concerned.
This authority includes acting for the Secretary concerned with respect to

4 A proposed change fo § $902(h) of 8.1166 that would implement these recommendations appears at the
end of the next section of this statement. )
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administration of the technician program. . . . This authorily includes
directing corrective action on any matter.not found to be in accordance
with applicable lows, rules, regulations, or NGB policy. [Emphasis
added ]

Under this same regulation, § 1-4f, personnel decisions by state Adjutants General must

Ybe in accordance with applicable Federal statutes, regulations, and public policy™

The adjutants general . . . have full authority and responsibility to employ
and managg all technicians . . . according to the objectives, policies and

" procedures in applicable regulations. Al personnel actions will be in
accordance with applicable Federal statutes, regulations, and public
policy. [Emphasis added. ] :

Federal authority over employment of Guard technicians extgnds fo Iabbr relations.
I!Iiﬁois National Guard v. Fe&eral Labor Reic_zfio;ﬁé Authority, 854 F.2d 1396, 1402 (D.C.
Cir. 1988) (authority to bargain with unions representing National Guard technicians is a
prerogative of “the Secretary or those to whom he [may] delegate[] his authority under
the Act”). Collective bargaining contracts are subject to Defense Department review.
Federal officials fepresent the Guard in FLRA proceedings. Because of its representation
of Guard technicians, ACT has national consultation rights with the Defense Department,
the National Guard Buresu, the Department of the Army, and the Department of the Air
Force. The FLRA expressly has confirmed that rulings governing federal officials' conduct
of labor relations with respect to technicians employed under § 709 are binding on state
National Guar&s, éven when the state Guards are not parties to the proceedings in which

the rulings are issued. National Guard Bureau and Association of Civilian Technicians,

57 FLRA 240 (2001).

Because employment of techinicians under-§ 709 is subject to federal féguiations
establishing uniform nationwide standards and procedures, and federal ofﬁcials‘ conduct of
lébcr relations with respect to Guerd technicians is binding on state Guards, proﬁosais
congcerning issues addressed in federal regulétioﬁ§, and other subjects appropriate for

natio;xally—unifbrm rules, should be bargained at the national level.
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Our recommendations concerning national level bargaining could be accomplished

by amending § 9902(h) in 8.1166 to read as follows:

(h) NATIONAL LEVEL BARGAINING,~-(1) The Secretary or the exclusive
representative of more than one bargaining unit of emplovees of the
Department of Defense (including those employed under section 709 of
title 32} may bargain at an organizational level above the level of exclusive
recognition over a proposal that would apply to more than one bargaining
unit represented by the exclusive representative.

(2) In bargaining under paragraph (1) over a proposal that would
apply to bargaining units including not less than a majority of the
employees to whom a rule or regulation issued by the Department of
Defense, or any primary national subdivision of the Department of Defense,
is applicable, the duty to bargain in good faith shall extend to matters which
are the subject of the rule or regulation.

3) An agreement reached in bargaining under paragraph (1) shall
supersede any conflicting portion of an agreement reached in bargaining at
a lower level,

$.1166 Should be Amended to Substitute "Pefition or Exception® for "Charge"” in §
7105(a)(3)(A)

Section 2{c){1) of 8.1166 amends 5 U.8.C. § 7105(s) by adding a new paragraph
(3)(A) that sets deadlines for completion of FLRA proceedings concerning grant of
national consultation rights, negotiability of proposals, and propriety of arbitration awards.
This new paragraph requires, with exceptions, "final action within 180 days after the filing
of a charge." The proceedings in question, however, are commenced by petition or
exception, not by charge. This error should be corrected by substituting "petition-or

exception” for "charge”.
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Hearing Date: June 4, 2003
Committee: Senate Government Affairs Committee
Witness: Dr. Chu

Senator Levin, My gquestion, though, is does the inventory you referred to total
320,0007

Response: The 320,000 military jobs that could be converted to DoD civilian or private
sector were first identified in 2 1997 study for Deputy Secretary Harare that was
conducted nnder the auspices of the Honorable Frederick FY. Pang, the Assistant
Secretary of Defense for Force Management Policy. The study was a review of
“Headquarters and Cross-Service Occupational Specialties.” Tt concluded that there were
approximately 320,900 military in occupational specialties that were “commercial” in
nature. Those occupations are attached. They ranged from General Administration to
Recruiting/Counseling, Weather and Information Technology. While these data
accurately depicted what military personnel were doing, there was no supporting
“requirements” information that iltustrated why they were doing it. Subsequent to that
1997 study, the Department began compiling the annual Inventory of Commercial and
Taherently Governmental Activities {commonly referred to as the IGCA Inventory). This
inventory is hased on a set of criteria that categorize military authorizations into:

1) inherently governmental, 2) commercial but exempt from private sector performance,
and 3) subject to review for divestiture or private sector performance, The criteria used
for this inventory is very explicit, and gives greater visibility into the reasons military
manpower is being used in fields other than combat operations.

The Jatest IGCA inventory (Fiscal Year 2002) is currently being analyzed for accuracy,
but initial indications are that there are over 330,000 Active military in commercial
activities that Dol Componexnts have identified as exempt from Do civilian or private
sector performance. This group is now under scrutiny by the Office of the Secretary of
Defense for possible conversion to either DoD civilian or private sector performance.
This evaluation is part of a larger review of the entire workforce that was initiated last
year in support of the President’s Management Agenda for competitive sourcing. The
larger review will eventually cover the entire range of functions performed in support
activities in the Department's infrastructure, and will eventually be expanded to address
manpower in the operating forces. In addition to the 330,000, three of the Services bave
identified nearly 50,000 Active military in activities that could be converted to DoD
civilian, private sector performance or to the Ready Reserve. However, while we
explore, encourage and debate conversion of additional military manpower, we also must
consider the changing worldwide military stationing strategies and potential
transformation of our force structure, which will affect the outcome. That outcome may
also be constrained by federal law, treaty, International Agreement, or other similar
requirement,
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Hearing Date: June 4, 2003
Committee: Senate Government Affairs Committee
Witness: Mr. Rumsfeld

Senator Levin. Well, yvou might give us an estimate and disaggregate it, because when
you use that testimony, that 83 percent of the civilians deployed in the theater are
contractors, you are suggesting that a significant percentage of the civilians should be
Department of Defense civilian employees instead and it would be interesting if you
could have somebody just give us an estimate as to what part of the 83 percent you
believe, if the rules were different. .

Response: The list below provides a sampling of the types of jobs that contractors were
and are performing in support of operation Iragi Freedom. DoD or other Federal civilian
employees could perform the vast majority of the jobs listed below. This is evidenced by
the fact that as things stabilize in the region, the number of contractors is going down and
the number of DoD civilian employees has increased. The mix is now 72% contractor
and 28% civilian. The optimal mix of contractors and civilians is dependent upon the
type of work to be performed, but we would clearly look for a more balanced workforce
rather than the dominance of contactors that has occurred.

Contractor Function GS/Wage Grade Equivalent

Avionics GS 0861- Aerospace Engineer
WG 8852- Aircraft Mechanic
Aeronautics GS 0861- Aerospace Engineer

Aecrospace/Aerospace Info Technology
Chemical/matter analysis
General contingency support services

GS 0861- Aerospace Engineer
GS 0858- Biomedical Engineer
GS 0346- Logistics Management |,
WG 3500- General Services
Support (laborer)

WG 4700- General Maintenance
and Operation {infrastructure)
WG 4800-General Equipment
and Maintenance

GS 0810- Civil Engineer

GS 0809- Construction Control
WG 3600-Structural Worker
WG 2604- Electronics Mechanic
GS 0861-Aerospace Engineer
WG 2604- Electronics Mechanic

Construction

Defense radar systems support
Command, Control, Communications,
Computers and Intelligence (C41)
hardware support

Information systems & infrastructure

GS 2210- Information
Technology

GS 0856~ Electronics Technician
WG 2604~ Electronics Mechanic

Intelligence, Surveillance and
Reconnaissance (ISR) secure
communications support

Translation and interpretation services

GS 1040- Language Specialist

Vehicle and generator maintenance

WG 5803- Heavy Mobile
Equipment Mechanic
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Hearing Date: June 4, 2003
Committee: Senate Government Affairs Committee
Witness: Admiral Clark

Senator Akaka. Thank you for that response. Could you get back to me on what
MSPB case law or regulations impact DoD the most? Can you provide that?

Response: The following bullets identify areas where the Department has concern
regarding MSPB regulations. Details of specific problems and examples to support the
problems are provided below.

MSPB Regulations that Cause Concern

Appellate jurisdiction 5 C.F.R. § 1201.3 (in particular (a)(1)). MSPB interprets
the scope of its jurisdiction broadly.

Enforcement of interim relief. 5 CF.R. § 1201.116. See example in MSPB Issue
3 below. One concern with interim relief is that if the agency prevails on appeal, it
cannot recoup the payment in those circumstances where it decides it was
untenable 1o return the appellant to his former position and made a decision to pay
him instead. Further, there is no time limit for the MSPB to decide an appeal, so
the agency may have to deal with an employee that it has fired or pay that person
for an indeterminate amount of time.

Interlocutory appeals. 5 C.FR. §§ 1201.91-1201.93. Agency attempts to obtain
interlocutory appeals on questions relating to the Board’s jurisdiction are often
denied, forcing the agency to go through burden of a hearing and pleadings for an
administrative judge.

Judges. 5 C.F.R. § 1201.41. Judges frequently decline to rule on dispositive
motions {such as whether the Board has authority to hear a case) until a hearing
has been convened.

Right to a hearing. 5 C.F.R. § 1201.24,

o Only the appellant can require a hearing - if the appellant does not want a
hearing, there is no hearing, even if the agency wanted one.

o The Board has declined to permit summary judgment.

MSPB Administrative Judges have the discretion to permit an appellant to
withdraw his appeal without prejudice and set a new date by which the
appellant must re-file his appeal. Thus, the regulatory 30-day time frame in
which an appellant must appeal and the 120-day time frame that the Board
sets as its goal in which to decide cases can be understated. In cases where
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the appellant is permitted to withdraw his appeal without prejudice and re-
file, the 120-day count begins anew with the re-filed appeal.

e Discovery. 5 C.FR. §§1201.71-1201.75. The Board’s regulations provide for
extensive discovery. This is inconsistent with the requirement to process cases in
120 days. The combination of discovery and hearing requirements with the 120
day processing time can cause judges to stress settlement, even in cases where the
agency believes that it has a strong case and should proceed to hearing and
decision.

MSPB Issues
1. MSPB’s interpretation of the scope of its authority under 5 USC Chapter 77.

a. MSPB has determined that it has the authority to conduct a separate review of the
penalty imposed by an agency in an adverse action case under 5 USC Chapter 75, even
when the agency has met its burden of proof as to the charges, and the penalty imposed is
within the range established in the agency’s published table of penalties.

¢ MSPB will determine whether, in its view, the penalty is “excessive,
disproportionate to the sustained charges,” or “arbitrary, capricious or
unreasonable.” This can result in MSPB reducing the penalty, even after
sustaining the charges. :

s EXAMPLE: A senior management official took a subordinate employee into a
closed office, locked the door and expressed emotional and sexual feelings toward
the employee making unwanted physical contact with her.

o  The management official also threatened the employee’s job security if she
ever revealed what occurred.

o The MSPB found that the agency proved that the misconduct occurred, but
ruled that the removal action was unreasonable.

o It was ruled that the management official’s unwanted sexual advances were
“not overtly sexual in nature, but rather were primarily romantic.” The
management official’s long Federal service was a significant mitigating
factor.

o MSPB mitigated the removal to a demotion to the “highest non-supervisory
position available.” See Woodford v. Army, 75 MSPR 350 (1997).

b. MSPB has determined, based upon Office of Personnel Management (OPM)
regulations (5 CFR 330 Subpart B, Reemployment Priority List (RPL)) granting
employees the right to appeal if they believe their reemployment priority rights were
violated, that it has jurisdiction over placements made under the Department of Defense’s
Priority Placement Program (PPP).
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The DoD PPP is comprised of several internal process used to place employees
affected by reduction in force and other circumstances. It was established in 1965
based on Secretary of Defense, not OPM, authority.

Despite specific statutory authority (10 USC § 1586) and case precedent to the
contrary, MSPB has asserted that it has jurisdiction over PPP placements, based on
these OPM RPL regulations.

Since 1965, PPP has placed over 167,000 DoD employees who might otherwise
have faced separation because of reorganization, realignment and downsizing.
Defending even a fraction of these placement actions before MSPB would make
the program too costly and administratively burdensome. The threat of such
actions places this program at risk.

As aresult, DoD has been forced to seek specific legislative relief to clarify its
authority to continue to administer this important program (section 103 of the
proposed Defense Transformation for the 21% Century Act of 2003).

* ¢. MSPB has determined that it has authority to determine the validity of agency
performance standards in performance-based action cases under 5 USC Chapter 43,
regardless of whether the validity of the performance standards has even been raised as
an issue by the parties. See Mendez v. Air Force, 62 MSPR 579 (1994),

.

If the MSPB determines a standard is not valid, it will not uphold the agency’s
action. In fact, it will not consider the performance deficiency charges that
necessitated action zgainst the employee. Once the standards are questioned or
invalidated, the agency has lost its case.

EXAMPLE: An employee was removed for varfous instances of unacceptable
performance. On appeal, the MSPB concluded that the performance standard
failed by the employee (stating that one substantiated instance of discourtesy
would constitute unacceptable performance) was an “absolute” standard making

the standard invalid as a basis for measuring performance. As a result, the MSPB
would not even consider the actual performance deficiencies of the employee.
The MSPB reversed the removal and ordered the appeliant reinstated with back

pay and benefits. See Callaway v. Army, 23 MSPR 592 (1984).

d. Employees who opt to participate in the Voluntary Separation Incentive Program
(VSIP) sign an agreement that indicates it is an frrevocable decision. The Board has
found that an employee can appeal an Agency's decision to refuse a request to withdraw
from a VSIP. The MSPB has also held that the Separation Agreement that the appellant
signs is not a "valid reason” by itself to justify the agency's denial of the withdrawal
request. See, Piechota v. GSA, 1999 MSPB Lexis 423 (April 29, 1999).
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2. MSPB requires overly precise charges and specifications by the agency that go well
beyond the requirements of due process, when taking adverse actions under 5 USC
Chapter 75.

EXAMPLE: An employee has taken government property. If the agency uses the
term “theft” in its charges, the agency must demonstrate to the MSPB that there
was intent by the employee to permanently deprive the government of its property.
To avoid this issue, agencies must use other words such as “unauthorized
possession of government property,” which do not require proof of intent.

When an employee assaults someone, he/she can only be charged with making a
threat, assault, and/or battery when a showing of willfulness or specific intent can
be demonstrated.

EXAMPLE: An employee caused bodily injury to her supervisor by throwing
objects, punching him with her fists, hitting him with a “bat” and brandishing a
knife. The MSPB found that the agency did not establish a willfulness or intent
and mitigated the removal to a 180-day suspension. See Colon v. Navy, 58 MSPR
190 (1993).

Even where an agency establishes intent with a charge of theft, the MSPB will
consider a8 a mitigating factor the de minimis value of the item taken if the
employee did not occupy a position entailing custody and control over the item.

EXAMPLE: The MSPB mitigated a penalty from removal to a 90-day suspension
because the item stolen had little value and the employee merely had access to the
itern, but not custody and control. See Kirk vs. DoD, 59 MSPR 523 (1993).

3. MSPB has authority under 5 USC Chapter 77 to provide appellants who prevail at the
regional office level interim relief (e.g., returning the employee to the workplace or
placing the employee on administrative leave) between the date of the initial decision and
the date that the Board issues a final decision.

Interim relief is awarded in most cases where the appellant prevails at the regional
office. This can be both administratively burdensome and costly to the agency.

EXAMPLE: An employee was removed for conduct unbecoming a Federal
employee and falsification — deliberate misrepresentation of material fact. On
appeal, the Administrative Judge (AJ) mitigated the removal to a demotion and
ordered interim rehief of returning the employee to the workplace pending any
agency appeal to the full Board. The agency appealed the AJ’s decision to the full
Board, which affirmed the agency’s removal action. See Cross v. Army,
PHO752000091-1-1 (2001).

EXAMPLE: The MSPB dismissed an agency’s petition for review of an AT's
decision because the agency had not granted the interim relief ordered. Tammie
M. Heath v. Department of Navy, Docket No. SF0752920805-1-1 (1993). In doing
s0, the Board stated: “In DeLaughter v. U.S. Postal Service, 3 F.3d 1522
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(Fed.Ci1.1993), the agency filed a petition for review of an initial decision that
ordered it to cancel its action removing an employes ‘for possessing and using
marijuana on agency property and being absent from his assigned work area
without authorization,” and that further ordered interim relief if the agency sought
Board review. The agency submitted evidence with its petition showing that it had
placed the employee on paid administrative leave, but it did not expressly state
that the appellant's retum or presence in the workplace would be unduly
disruptive. The Board adjudicated the agency's petition on the merits. On appeal,
the court held that the agency had falled to meet its interim relief obligations under
5USC § 7701(b)(2)}A). 3 F.3d at 15247

4. The agency is not permitted to seek direct judicial review of a Merit Systems
Protection Board (MSPB) decision. Only the employee/former employee has the right to
appeal directly to the Federal Circuit Court of Appeals. Seg, 5 USC7703.

5. Summary Judgment not permitted. 5 USC 7701 provides that employees filing an
appeal with the MSPB have a right to a decision and a hearing. This has been interpreted
by the Board to prohibit summary judgment. See, Nackelv. DOT, 21 MSPR 11 (1984).

6. An employee can choose to retire {resign) when faced with proposed discipline and
can still get a hearing on his claim of coerced retirement (resignation). See, Heining v.
GSA and OPM, 68 MSPR 513 (1995).

7. If the agency places an employee on enforced leave and it extends beyond 14 days, the
action may be appealed to the MSPB - even if it involves communicable disease or
perhaps mental instability, i.e., employee making threats and co-workers are afraid. Sge,
Justice v. Navy, 89 M.S.PR. 379 (2001)

Labor Issues
8. Related issyes involving disciplinary cases (5 USC Chapter 75).

s Bargaining unit members, whose collective bargaining agreements provide for it,
may grieve adverse actions (under 5 USC Chapter 73) or actions based on
unacceptable performance {uncer 5 USC Chapter 43), or seek relief if the union
charges that the adverse or performance-based action constitutes an unfair labor
practice.

» Inone recent case, it took the Court of Appeals for the D.C. Circuit to overturn &
decision by the Federal Labor Relations Authority (FLRA) that supported an
unfair labor practice charge against management. The case concerned the
suspension of a union official for assaulting a management official.

= The union filed an unfair labor practice charge against the suspension.
While not condoning the conduct of the union official, the FLRA agreed
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that the law protected this conduct. It found Air Force guilty of an unfair
labor practice and ordered the suspension rescinded, payment of back pay
and interest, and a posting for 60 days by the installation commander
admitting that the law was broken when Air Force suspended the union
official.

The court stated, “In sum, we agree with Chairman Cabaniss that if the ‘Authority really
intends to follow a test that could condone an assault and battery situation by not
declaring it to be outside the boundaries of protected activity,” then it is time for the
FLRA to find a new test. Charleston Air Force Base, 57 F.L.R.A. at 83 (dissent of
Chairman Cabaniss).” Department of the Air Force v. Federal Labor Relations
Authority, 294 F.3¢ 192,201-202 (D.C. Cir. 2002), 170 LR.R.M.(BNA) 2548.
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Post-Hearing Questions for the Record
From Senator Arlen Spector

June 4, 2003

1. Having recommended and.overseen the creation of the new Under
Secretary of Defense for Intelligence, what is your assessment as 1o
the government’s overall ability to collect, analyze and disseminate
actionable intelligence - particularly against the terrorist target — and
how has this ability been enhanced by the creation of the new Under
Secretary for Intelligence position?

Answer: The overall all ability of the government to collect, analyze
and disseminate actionable intelligence is fair. There are a number of
examples of intelligence achievements and important results
contributing significantly to our war with global terrorism and recent
military actions. The dedication and devotion of the men and women
of our national intelligence program is unquestioned. . There are
however a number of unacceptable gaps in our knowledge of those
who threaten our freedom and security. Over the years the most
dedicated and more clever of our enemies have “gone to school” on
our intelligence gathering process and have adapted to stay a step
ahead of us. Every day that Bin Laden and others remain on the loose
is a reminder of how far we have to go to take away the sanctuary
they have found in our world. We will not rest until this mission is
accomplished and we are able to prevent this nation from being
strategically surprised. The Under Secretary has just been
established, staffing is not complete and the huge intelligence system
is still adapting to the new leadership. It will take additional months
before we see tangible results from the process that the Congress
began with the passage of the “Stump Defense Authorization Act” of
2003.
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2. Is Dr. Cambone receiving the cooperation of the other Intelligence
Community entities?

Answer: Dr. Cambone is enjoying full support from the other
community agencies and organizations. A series of new processes
have been created to pull the Defense components into one unified
structure. The important next step is to dismantle old, redundant and
multiple layers of Defense management to realize the efficiency and
decisive action taking organization that we sought when the
Department approached the Congress to establish the new Under

- Secretary. )

3. How do the responsibilities of the new Under Secretary for
Intelligence compare with those of the Director of Central
Intelligence (in both his role as head of CIA and of the Intelligence
Community), and how does the creation of this new Under Secretary
for Intelligence position add value to the overall intelligence
assessment that you now receive?

Answer: The DCI is responsible to the President for the provision
of national intelligence. He has the authority to task those DoD
intelligence agencies that are part of the Intelligence Community.

The USD/I serves as my principal adviser on matters related to
intelligence in the conduct of my responsibilities under Title 10 and
Title 50 U.S.C. The USD/I, at my direction, exercises authority,
direction, and control over intelligence and intelligence related
activities of the Department and, at my direction, coordinates with the
DCI those policies, plans, programs, requirements and resource
decisions relative to these activities to ensure the DCI has the support
required to discharge his responsibilities. ‘

Also at my direction, the USD/I coordinates with the DCI concerning
support from the intelligence community required by the DoD and
support required by the DCI from the DoD. The USD/I ensures the
DCI has insight into and benefits from DoD activities that can
contribute to intelligence.
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Hearing Date: June 4, 2003
Committee: SGAC

Member: Senator Spector
Witness: Secretary Rumsfeld
Question # 4

Office of Special Plans

Question: What role is played by the Defense Department’s Office of Special
Plans in this overall intelligence assessment? i

Answer: None. Special Plans was created in October 2002 by expanding the
Near East and South Asia Bureau’s Northern Gulf section from four to fourteen
people, in order to provide enough manpower to handle policy issues with respect
to Iran, Iraq, and the Global War on Terrorism. It is a policy planning group and
is a consumer, rather than producer, of intelligence. It does not produce
intelligence reports.

Hearing Date: June 4, 2003
Committee: SGAC

Member: Senator Spector
Witness: Secretary Rumsfeld
Question # 5

Office of Special Plans and the Undersecretary of Defense for Intelligence

Question: How will the Department of Defense, including the Office of the
Under Secretary for Intelligence and the Office of Special Plans, interact with
the new Terrorism Threat Integration Center (TTIC)?

Answer: There would be no formal interaction between NESA-SP and the TTIC.
NESA-SP would only interact with the TTIC as a consumer of the TTIC’s
intelligence assessments. Appropriate DOD intelligence elements, including
USD(I), the National Security Agency, the Defense Intelligence Agency, and the
National Imagery and Mapping Agency, will participate in the TTIC by providing
information, receiving information, and contributing to analytic efforts under their
own current authorities.
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Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senator Voinovich

Witness: Dr. Chu

Question #1

Question: Dr. Chu, you also noted in your May 12 testimony to my subcommittee
that there are an estimated 320,000 military personnel performing jobs that should
be handled by civilians. Is it your intent to shift these jobs to government employees
or contractors?

Answer: The 320,000 military jobs that could be converted to DoD civilians or the
private sector were first surfaced in a 1997 study that showed what military occupational
specialties were "commercial” in nature. They ranged from General Administration to
Recruiting/Counseling, weather, and information technology. Subsequent to that study,
the Department began compiling the annual Inventory of Commercial and Inherently
Governmental Activities (commonly referred to as the IGCA Inventory). The IGCA
differs from the 1997 inventory by using "reason” codes for why military are in
commercial jobs. This inventory is provided by the DoD Components and is based on a
set of criteria that categorize military authorizations into: 1) inherently governmental, 2)
commercial but exempt from private sector performance, and 3) subject to review for
divestiture or private sector performance. It is the over 300,000 military in the
"commercial but exempt" category that is the focus of discussions with the Services. At
this point, the mix of DoD civilian and private sector choices has not been decided.

Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senator Voinovich

Witness: Dr. Chu

Question #2

Question: Do you have a strategic plan that you can share with the Committee
outlining how you intend to shift these 320,000 positions?

Answer: The inventory is currently being analyzed by the Office of the Secretary of
Defense, and discussed with the components at the staff level. Senior review will begin
mid-July, and will be the basis for our strategic plan.



168

Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senator Shelby

Witness: Secretary Rumsfeld

Question #1

Question: Mr. Secretary, I have been gravely concerned for some time about one
specific segment of the civilian workforce that I believe is indispensable to the
Department's mission. You well know the civilian depot workforce who perform
the core function of maintaining our military equipment and who help to ensure the
readiness of our fighting forces is in real peril. The Department’s past hiring
activities have played a role in causing our industrial workforce to age to a
dangerous level. Recently the depot in my state has been able to hire new workers,
but most on a temporary basis. Mere than half of the employees in many core
maintenance job categories are eligible for retirement. Tens of thousands could
walk out the door today, but many don't because there is no one else to do their job.
I think it is fair to say that VERA/VSIP would exacerbate an already dangerous
situation. If large numbers of these core employees and their invaluable experience
retire without putting in place a very aggressive and attractive system to replenish
and train young workers, our depots are likely to lose the capability to sustain the
readiness of the force.

Mr. Secretary, are you committed to supporting our organic depot workforce
and how would the proposed NSPS impact the health of our depots?

Answer: We believe that the National Security Personnel System (NSPS) as proposed
by the Administration and largely recommended in the House version (H.R. 1588) will
provide the “aggressive and attractive system to replenish and train young workers” that
is critical to sustaining the readiness of our depots. NSPS provides the authority to
implement and adjust a fair system of expedited hiring, flexible assignment, true pay for
performance, streamlined separation, and improved employee and labor relations that will
benefit the depots. In addition, H.R. 1588, unlike S. 1166, retains the Administration’s
proposal for an expedited and temporary hiring authority for Americans 55 years of age
or older as an additional method of ensuring access to the experience of workers who
retire. With respect to the comment that “VERA/VSIP would exacerbate an already
dangerous situation,” we believe that the Defense Components and installations are using
this authority judiciously in order to ensure that we retain a capable workforce.
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Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senator Akaka

Witness: Secretary Rumsfeld

Question #1

Question: In 1996, the Federal Aviation Administration (FAA) was given authority
to develop its own personnel and compensation systems. The Secretary of
Transportation at that time argued that the agency needed flexibility to pay
employees commensurate with job requirements and to move them where their
services were needed, without the restrictions of standard government personnel
procedures. In the Fall of 2001, the House Appropriations Comnmittee called the
personnel reform efforts at FAA a failure. According to the Committee report,
fewer than one in five employees felt the agency rewarded creativity and innovation
- even though persennel reform allowed the agency great flexibility in this area.
Moreover, a review of staffing found that the FAA reform had not been used to put
employees where they are needed. As the Department of Defense is requesting
similar flexibilities to those granted to the FAA, what measures will be taken to
ensure that the Department's personnel reform, affecting over 700,000 employees,
will be effective?

Answer: Thanks to Congress, the Department of Defense has been a longtime leader in
innovative and successful personnel management practices through its civilian personnel
demonstration projects. The innovations tested in the demonstration projects include
expedited hiring, categorical rating and ranking, pay for performance/pay banding,
separation incentives, training flexibilities, and payment for degrees. Many years of
experience of over 30,000 defense civilians, across a diversity of occupations and grade
levels, with progressive personnel management practices and the years-long development
of best practices which were derived in large measure from those demonstration projects,
will help greatly to ensure a successful implementation of NSPS.
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Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senator Akaka

Witness: Secretary Rumsfeld

Question #2

Question: Regarding the Department's request to have flexibility to waive or
modify chapter 77 of title 5, relating to employee appeals, please answer the
following questions:

A. Under the Department's legislative proposal, please explain the internal appeals
system that would be created, including specific details on the hearing process,
discovery rights, appeal rights, and changes to Merit Systems Protection Board
(MSPB) rules, regulations, and case law. i

Answer: Due process for employees remains a commitment of this Department.
Following is a conceptual overview of an altemative internal appeals process:

The internal DoD process would preserve and ensure due process for affected
employees.

The DoD internal appeals process would replace the current Merit Systems Protection
Board (MSPB) appeals process and establish an internal DoD review board that
would operate with final administrative decision and internal regulatory authority.
The Armed Services Board of Contract Appeals, which operates as an independent
body within the Department, provides an excellent model. The Courts of Criminal
Appeals of the Army, Navy, and Air Force are also examples of bodies with
independent decision-making authority.

The establishment of this appeals process would look at existing processes to assist
the review board in building a coherent and consistent body of precedents on which to
rely when rendering decisions that respect the basic principles of law.

The internal review board would have full authority to enforce its decisions and direct
corrective actions (i.e. back pay, interest, reinstatement, etc).

The appeals process would streamline the current multi-level approach to a single
layer approach that would ensure due process for employees.

Appeals process guidelines would clearly outline appealable actions, including those
established in the Best Practices initiative, and the individuals who may appeal these
actions.

Appeals process guidelines would specify all information that must be provided to
individuals concerning their right to appeal.
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B. How would this plan [as detailed in the answer to question 2(A)] change under
H.R. 1588, as passed by the House of Representatives? How would it change under
S.1166?

Answer: Since S. 1166 would not allow the Department to waive or modify chapter 77,
the Department would be unable to implement effectively an alternative internal process
for appeals. S. 1166 would, in effect, add the full Merit Systems Protection Board
appeals process on top of any internal process developed by DoD, with some authority to
adapt legal standards for adverse actions taken against employees (under chapter 75 of
title 5). On the other hand, H.R.1588 does permit the Department to modify chapter 77.
However, it requires establishment of an independent review panel, appointed by the
President, that would be outside of the Department of Defense. While we view the
independent panel as problematic, it would not be burdened with the precedents and
processes of the current system.

C. As the experience at the FAA demonstrates, an internal appeals system will not
work if it is not considered fair and credible by employees, which is why Congress
reinstated MSPB appeal rights for FAA employees in 2000. What steps will the
Department take to ensure that any internal appeals system created is not only fair,
but also perceived as fair by employees?

Answer: We agree strongly that any new system of appeals must not only be fair but be
perceived as fair by employees. Implementation of the National Security Personnel
System, should it be enacted, will include a thorough plan for communicating,
collaborating, training, and evaluating that addresses all aspects of the system, including
an alternative appeals process. It will also include establishing an independent review
board, with full authority to overturn agency personnel actions and restore back pay, in
appropriate cases.

D. Legislation granting flexibility in the appeals process requires consultation with
the MSPB before issuing regulations. Please provide specific information detailing
how the Department would consult with the MSPB. Would the Department consult
with the Board on an ongoing basis prior to, during, and subsequent to issuing
regulations relating to appeals?

Answer: The Department would consult with the MSPB in developing regulations for an
alternative system. We would appreciate the continued availability of the MSPB for
further consultation, should that be necessary.

E. Under Secretary David Chu testified at the June 4 hearing that one of the
reasons the Department is seeking a waiver of chapter 77 is that the MSPB process
takes too long. However, nearly 80 percent of cases at the MSPB are resolved
within 90 days. According te the Senior Executives Association, there is no known
government judicial or administrative operation that issues initial decisions faster
than the MSPB. Please explain why 90 days is considered to be too long. If 90 days
is too long, what would be the targeted time frame for cases determined under the
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internal process at the Department? How much time would be allowed for notice
and discovery?

Answer: We appreciate the more expedited timeframes for MSPB decisionmaking in the
legislation. However, the 90-day time frame is an average that is something of a red
herring for several reasons. First, many cases are resolved through settlement at the
administrative judge level. Those cases that are fully contested, with full discovery, are
very seldom resolved within the 120 day standard the Board sets for its Administrative
Law Judges. In addition, the 90-day average does not clearly reflect cases that are
appealed by either party to the full MSPB.

More important than the time frames is the body of case law that the Board has
developed interpreting the expanding scope of its jurisdiction over agency actions,
requiring agencies to draft detailed charges and specifications and the lack of authority
to issue summary judgment. These issues are dealt with in greater detail in response to a
previous question by the Senator asking about MSPB case law or regulations that impact
DoD the most. :

Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senater Akaka

Witness: Secretary Rumsfeld

Question #3

Question: According to a 1995 issue paper by MSPB, supervisors do not
understand either of the two major processes established by law for removing poor
performers (chapter 43 and chapter 75 provisions); they receive inadequate or
confusing advice and assistance when seeking help from experts in this area; believe
upper level management will not support them; believe that their cases may be
overturned on appeal; and believe that they will be falsely accused of having acted
for discriminatory reasons. These comments suggest that supervisors are not
receiving adequate training for dealing with poor performers. Please provide
information on the training programs and opportunities, including funding, for
supervisors to learn about the MSPB process and the rules and procedures related
to taking formal actions against empleyees. If given flexibility with chapters 43, 75,
and 77 of title 5, United States Code, what will the Department do to train managers
in the new personnel system and the rules and procedures for taking actions against
employees? What amount of money will be set aside for these training programs?

Answer: We believe that the fundamental reason for supervisory dissatisfaction with the
current system of appeals lies not with poor training but with the reputation of the current
system as one that requires excessive preparation and defense of supervisory decisions
and the real risk of having those decisions reduced or overturned. A contributing cause is
that the current system of appeals is indeed confusing, which argues for a fundamental
simplification of that process that still ensures due process for employees. With respect
to training, the Department of Defense will incorporate NSPS policies and procedures
into the current human resource curriculum, present train the trainer sessions for field
implementation, and projects to expand courseware through e-training for HR
professionals, supervisors, managers and employees. There are no resources set aside for
these training programs as they are expected to replace current curricula.
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Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senator Akaka

Witness: Secretary Rumsfeld

Question #4

Question: The Department proposes to waive chapter 53, which includes the
Federal Wage System that governs the pay of federal blue collar employees. Earlier
this year, I successfully offered an amendment to the Fiscal Year 2003 Omnibus
Appropriations bill which expressed the sense of Congress that all employees,
whether military or civilian, including those paid under the Federal Wage System,
should receive the same increase in their pay. This language was included to help
blue collar workers, including a large number of veterans working at the
Department of Defense, who have seen little increase in pay during the past 12
years.

As the Department seeks flexibility in this area, I have the following questions:

A. What are the specific plans regarding pay for federal blue collar workers? Does
the Department intend to waive the sections relating to the Federal Wage System in
chapter 53? Will the Federal Wage System be retained?

Answer: Should legislation be enacted, the Department plans to incorporate the blue
collar workforce into the National Security Personne] System of expedited hiring,
enhanced opportunity under a system of pay banding and pay for performance, and
streamlined separation.

B. If the Federal Wage System for Department blue collar workers is retained, will
the Monroney Amendment be waived as it is permitted under both H.R. 1588 and
S.1166? If so, how many federal wage-grade employees will be affected in each
state, and what is the expected loss in increased wages for these employees?

Answer: No decision on application of the Monroney Amendment has been made at this
time.

C. Will the Department continue to conduct the wage area salary surveys? If not,
has there been any discussion relating to ensuring that federal wage system.
Employees in other departments (e.g., the Department of Veterans' Affairs) will
have wage area surveys upon which to set their pay?

Answer: The Department will continue to conduct wage surveys.

D. If you intend to revise the pay system for federal wage system employees to
ensure that it is more comparable with pay in the private sector how will the new
system do so given the current annual appropriations limit on pay raises for federal
wage system employees?

Answer: A system of pay banding, along with wage surveys, would provide a better
opportunity to ensure that wages can be set, based on performance, with greater
comparability to the private sector.
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Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senator Akaka

Witness: Secretary Rumsfeld

Question #5

Question: In 1993, the National Performance Review published a report on
“Reinventing Human Resource Management'' as part of its evaluation of
government operations and management. The report found that internal - not
external — agency systems of redress tend to be inflexible, costly, and lengthy. To
address these problems, the report encouraged the use of alternative dispute
resolution (ADR).

Please provide specific information on the Department’s current internal redress
system, including its use of ADR, and the changes for that system under the
requested flexibilities.

Answer: The Department’s current internal redress system is the administrative
grievance system (AGS). While this redress system ts available to the entire workforce,
many matters are not grievable under this system because they fall under the jurisdiction
of external statutory redress systems. In some cases, jurisdiction is “mixed,” more than
one system may be used.

¢ For example, any matters subject to review by the Merit Systems Protection
Board (MSPB), Office of Personnel Management (OPM), Federal Labor
Relations Authority (FLRA), or the Equal Employment Opportunity Commission
(EEOC) are not grievable under the AGS. :

« For our bargaining unit employees, who comprise approximately one-half of the
DoD workforce, statutory-based, negotiated grievance procedures are the
exclusive procedures for resolving employee complaints, except where other
statutory procedures are available as alternatives, such as MSPB or EEOC.

* Asaresult, the vast majority of employee grievances or complaints are resolved
through these external statutory processes, e.g., MSPB, FLRA. These processes
account for the varied, inflexible, costly and lengthy appeal results experienced by
the Department.

e While the report noted that internal processes tend to be inflexible, costly and
lengthy, this report was making conclusions on internal processes across the entire
Federal government, not for DoD specifically. This general assessment and broad
conclusion misrepresents our experience with internal redress system methods.

e The Department AGS policy offers a streamlined approach to resolving
grievances in a timely manner while offering alternative dispute resolution (ADR)
techniques to assist in seeking solutions satisfactory to all parties.

* The ADR techniques include, but are not limited to, problem solving, mediation,
facilitation, conciliation, early-neutral evaluation, fact-finding, settlement
conferences, ombudsman, peer review, and arbitration.
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e Any appeals process established by the Department would likely consolidate
some, but not all, of the statutory processes currently available as weli as the
AGS. This will ensure a streamlined approach to resolving employee complaints
and disputes. More importantly, it will ensure standard decisions and resolution
methodologies.

* The use of ADR techniques will continue to be a prominent feature of any appeals
system established by the Department. The following information depicts
examples of current departmental use of these techniques as noted below:

¢ The Air Force has an extensive Component-wide Alternative Dispute
Resolution (ADR) program, for workplace disputes. In Fiscal Year 2002,
44% of cases, which includes EEO, Grievances, and Unfair Labor Practice
Charges, used ADR. Of those cases, 66% achieved resolution. Air Force has
three Installation Level Model programs: Tinker Air Force Base (Air Force
Materiel Command) which focuses on mediation; Los Angeles Air Force
Base (Air Force Space Command) also focuses on mediation; and, Charleston
Air Force Base (Air Mobility Command) whose primary ADR methods are
Facilitation/Peer Review. Tinker Air Force Base and Charleston Air Force
Base were the recipients of the Office of Personnel Management ADR Award
in 2001.

* The Army’s ADR program is decentralized and installations use a variety
of means to resolve complaints and grievances. An example of this is the
Army Materiel Command which uses several methods of ADR, such as
mediation, peer review panel, or factual discovery to resolve workplace
problems such as EEO complaints, employee-management and labor-
management relations issues. Other Army installations that have ADR
programs are Ft. Knox, Kentucky, and Ft. Monmouth, New Jersey.

¢ The Department of Navy also has an aggressive ADR program. It offers a
variety of means to its employees for resolving workplace disputes such as
mediation, facilitation, conciliation and others. Commander Navy Region
Southwest, San Diego; Human Resource Service Center, Pacific; Human
Resources Service Center, East: Human Resources Service Center, Southeast;
Human Resources Center, Northwest: and Naval Air Depot, Jacksonville all
have established ADR programs. The Department of Navy was the recipient
of the 2002 Office of Personnel Management Director’s Award for
Outstanding ADR Programs.

e The Department of Defense is a champion of ADR programs in its own
right. The DoD ADR Coordinating Committee is headed by the Department
of Defense General Counsel’s Office. DoD Directive 5145.5 establishes the
Department’s ADR policy. Additionally, the Civilian Personnel Management
Service (CPMS) offers use of mediation in its investigation of formal EEQ
complaints. CPMS as well as various Components provide onsite Basic
Mediation Skills and Interest Based Problem Solving training.
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Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senator Akaka

Witness: Secretary Rumsfeld

Question #6

Question: According to the General Accounting Office, the proposal submitted by
the Department provides significantly fewer statutory protections for veterans
under reductions-in-force (RIF) law. This appears contrary to the Department's
testimony and efforts throughout the draft to protect veterans' preference. Please
provide information as to why veterans are provided fewer protections for RIF.

Answer: We disagree with this statement. The Department’s commitment to veterans’
preference remains unchanged. In fact, the legislation submitiéd by the Department
specifically enumerated those provisions related to veterans preference that could not be
waved under NSPS. "

Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senator Akaka

Witness: Secretary Rumsfeld

Question #7

Question: Section 7103 of title 5, United States Code, grants the president authority
to remove certain agencies or divisions from coverage of chapter 71 for national
security reasons. Under this authority, several entities within the Department have
been removed. Nonetheless, the Department is seeking a waiver of chapter 71 and,
according to Under Secretary Chu, wants to be treated like other agencies excluded
from the chapter. What additional entities within the Department do you feel
should be removed from chapter 71? If granted the authority to waive chapter 71,
what particular provisions would be waived or modified? ~

Answer: With respect to the first question, we are requesting that the entire Department
be removed from the coverage of chapter 71 under the authority of 5 U.S.C. 7103. With
respect to the last question, should legislation be enacted, we would collaborate with
employee representatives and work with the Office of Personnel Management to develop
an altemnative system of labor-management relations for establishing and implementing
the National Security Personnel System. The objective of a new system would be to
foster a more constructive relationship between labor and management by developing a
more continuous system of communication and collaboration and a more streamlined
process for resolving differences and grievances.
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Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senator Carper

Witness: Secretary Rumsfeld

Question #1

Question: In advocating for the Defense Department's legislative proposal, Under
Secretary Chu has been quoted as saying that the changes contained in it were
needed to “move money, shift people, and design and buy weapons quickly, and
respond to sudden changes in our security environment.” What specific problems
has the Defense Department had in the past in moving workers around, buying
equipment or responding to national security threats that would merit the kinds of
changes you seek? Did any of these problems arise during the successful military
campaigns in Afghanistan and Iraq? If so, how did they hinder U.S. military
efforts?

Answer: Our defense civilians have performed in spite of the constraints of an inflexible
system of personnel management. The dedication of defense civilians to accomplishing
the mission despite the limitations and disincentives of the current system of personnel
management is testimony to the quality of our workforce. However, more than 30,000
defense employees, including employees in bargaining units, have voted with their feet
by joining personnel demonstration projects, authorized by the Congress, that overcome
the inflexibility of the current system of civilian personnel management from hiring to
removal. All of these changes, and the proposal for a National Security Personnel
System, are aimed at what the bi-partisan National Commission on the Public Service
recommends: “a personnel system that best supports (an agency’s) own mission.” The
Commission states, “we envision the development of modern personnel management
approaches that afford agencies far more flexibility and responsiveness in attracting job
offers at the entry level, while fitting talent to task across the full spectrum of federal
activity, permitting lateral movement within the government and between government
and the private sector recognizing and rewarding performance.” Our experience,
illustrated by the following examples, supports the urgent need for a more flexible system
of personnel management and labor-management relations.

e At Walter Reed Army Medical Center in Washington, D.C. recruitment and retention
of licensed practical nurses is extremely difficult. Without a better system of
recruitment and pay banding they will not be able to hire and keep a quality force.
This is the medical staff that was seen recently taking care of our wounded soldiers
from Operation Iragi Freedom.

* Managers at the Defense Logistics Agency’s distribution center in Pennsylvania were
forced to disapprove virtually all leave requests for a six-month period due to turmoil
created by reduction in force actions.
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Supervisors at Fort Riley, Kansas, which has a medical mission, had to send
mammography cases to local hospitals, while the installation advertised for a
radiologist and assisted the person throughout the recruitment process. The
recruitment started in January and ended in August.

It took the American Federation of Government Employees and the Air Force ten
years to bargain over day care centers. Bargaining disputes led to an arbitration
hearing, two appeals to the Federal Labor Relations Authority (FLRA), two court
challenges, a petition to the Supreme Court, a Court of Claims case, and a decision by
the Comptroller General.

An Army facility in St. Louis once cancelled the annual employee picnic. It took six
years and federal appeals court to decide whether or not the agency should have
negotiated with the union before canceling the picnic.

In 1981, a dispute over an agency's decision to close its facility over a holiday
weekend and require employees to use one day of leave took eight years to resolve
and involved the FLRA, the federal court of appeals and the United States Supreme
Court.
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Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senator George Voinovich

Witness: Secretary Rumsfeld

Question #1

Question: Mr. Secretary, we both recognize that employees are our most important
asset. However, in talking with federal employees I get the sense that they do not
feel they are valued by the federal government. When we take into consideration
this sweeping reform to personnel policy, add to that the President’s Management
Agenda of increased competitive sourcing initiative where errors, including the A-76
competition at DFAS-Cleveland, I can understand why employees feel they are not
important. What are you doing today and what will you be doing in the future to
mend this broken relationship between management and employees?

Answer: I do not subscribe to the view that the relationship between management and
employees is broken in this Department. What is broken is the process by which federal
employees are compensated, promoted, evaluated, disciplined, make appeals, and the
way in which labor and management communicate and resolve differences. Numerous
observers of the civil service system, including Paul Volcker’s National Commission on
the Public Service, have documented the shortcomings of the current federal personnel
system. We believe that our proposal for a National Security Personnel System will
bring a much greater measure of opportunity, accountability, faimess, and flexibility to
workplace relationships. In particular, our proposal for revamping the current system of
labor relations is an effort to move away from the adversarial system of labor relatidns to
one of more constructive dialogue and collaboration.

Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senator George Voinovich

Witness: Secretary Rumsfeld

Question #2

Question: Mr. Secretary, attention has been brought to the fact that in recent
conflict in Iraq, the Department relied upon approximately 8,000 contactors and
only 1,500 civilians to support our war fighters. Would you please comment on why
there is such a disparity?

Answer: Work that needs to be performed in the theater of operations is a mixture of
jobs that may require skills that are not available in the DoD workforce or involve people
not immediately transferable because it leaves work in the U.S. uncovered. But even
more important is the complex web of personnel rules and regulations that prevents us
from moving DoD civilians to new tasks quickly.
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Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senator Frank Lautenberg

Witness: Secretary Rumsfeld

Question #1

Question: Mr. Rumsfeld, my question relates to the pay for performance system
that you would like to institute for civil servants in the Department of Defense.
These same employees just recently helped support the quick victory we saw in
Operation Iraqi Freedom. For the past two years, they have been instrumental to
both Operation Enduring Freedom and the global war on terrorism. I am unclear
about why, after such tremendous military success, you feel that we should new
experiment with new systems of pay to enhance these public servants’ performance?

Answer: Our civilian employees work despite the limitations and frustrations of the
current civil service system, which have been well documented by such observers as Paul
Volcker of the National Commission on the Public Service. In our proposal for a
National Security Personnel System, we do not ask for authority to experiment with new
systems of pay, but to base a new system on the flexibilities granted to this Department
by the Congress and tested by some 30,000 DoD employees for years, some as long as
twenty years.

Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senator Frank Lautenberg

Witness: Secretary Rumsfeld

Question #2

Question: We all know that the pay in the public sector is often not commensurate
with salaries in the private sector. You know, Mr. Secretary, that if you want high
wages, you don’t necessarily come straight to the Department of Defense. But there
are other benefits that make up for lower pay — good health care, for example, and
relative job security. A pay for performance system threatens the job security
system that attracts some of our best and brightest to government work., Mr.
Secretary, are you not worried that the new National Security Personnel System
threatens to tinker with one major benefit of public sector employment?

Answer: We believe strongly that a pay for performance system does not threaten the
best and brightest but makes our Department more attractive to them. Nearly 30,000
defense employees have tested the fairness and effectiveness of a pay for performance
system. In its evaluation of pay for performance in defense laboratories, the Office of
Personnel Management (OPM) stated “the labs were most successful in implementing an
integrated approach to job classification, compensation and performance
management. ... The labs have successfully addressed a serious problem identified in
OPM’s recently published White Paper, “A Fresh Start for Federal Pay: The Case for
Modernization.” (OPM, 2002). The report highlights the inability of the current pay
system to reward individual achievement and results.” (page vii, “2002 Summative
Evaluation, DoD S & T Reinvention Laboratory Demonstration Program”)
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Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senator Frank Lautenberg

Witness: Secretary Rumsfeld

Question #3

Question: My question relates to the pay for performance proposed innovation.
Some of my constituents have personal experience on this subject. IFPTE Local 3
represents approximately 1,500 civil service Navy employees, many of whom are
based out of Philadelphia Naval Business Center. In 1998, some of the Local 3
employees were asked to participate in a demonstration project that used a “pay-
banding” and “performance-based-pay” system instead of the GS system. During
these same years, other division employees remained under the existing Civil Service
System.

This survey was a good case study comparing the two pay systems, since each was
instituted within one organization among a relatively equal number of people,
simultaneously. My constituents involved in the Demo said that over the five years
that they observed the two pay systems at work, they did not see any evidence that
the Demo systems were a suceess.

They did not hear any positive feedback from their fellow employees involved in the
Demo test, and in fact they heard some negative assessments. I would assume,
Secretary Rumsfeld, that prior to advecating the initiation of such 2 monumental
change through the entire ranks of 700,000 civil servants, you would have
thoroughly tested the benefits of the pay for performance system.

I was wondering if you could describe some of these pilot studies, where they were
performed, and their outcomes.

Answer: The Office of Personnel Management performed a comprehensive evaluation
of the flexibilities demonstrated by defense laboratories in its study “2002 Summative
Evaluation, DoD S & T Reinvention Laboratory Demonstration Program.” We would be
glad to provide a copy of that study to the committee. The executive summary indicates
that there has been a limited but positive impact of the demonstration on laboratory
effectiveness; a moderate, positive impact on recruitment and retention; and strong
success in implementing an integrated approach to job classification, compensation and
performance management. The study also reported that managers were more satisfied
with the quality of applicants, that organizational turmoil was reduced by modifications
to reduction in force regulations, and that employee perceptions of the fairness of adverse
actions or adequacy of procedures for reconsidering performance ratings did not change
significantly.
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Hearmg Date: June 4, 2003

Committee: Senate Goevernment Affairs Subcommittee
Member: Senator Frank Lautenberg

Witness: Secretary Rumsfeld

Question #4

Question: I am concerned quite frankly with the impact of the proposed
management and personnel changes on civil servants conducting research and
developing important technologies within military installations. Many of these jobs
could be done by the private sector, but we all acknowledge the importance of
retaining public servants of the highest quality. In a “pay for performance”
process, how can you ensure that highly skilled engineering, computer
programming and other technical positions are kept within DoD and not contracted
out?

Answer: The question addresses two distinct processes — pay for performance and the
identification of functions that are appropriate for private sector performance. A pay for
performance system measures individual performance and organizational effectiveness.
It does not determine whether a position or activity should be performed by the private
sector. The Department has a separate process which considers whether activities should
be performed within the Department because they are inherently governmental, as
defined by the Federal Activities Inventory Reform (FAIR) Act, or should be exempted
from private sector performance because they are required for wartime assignments,
career progression, rotation, or other similar reasons.

Hearing Date: June 4, 2003

Committee: Senate Government Affairs Subcommittee
Member: Senator Frank Lautenberg

Witaess: Secretary Rumsfeld

Question #5

Question: Could you explain why your proposal eliminated employees’ access to the
Equal Employment Opportunity Commission (EEOC) and the Office of Special
Counsel (OSC). 1 am confused by what exactly the intent is behind repealing
appellate rights of your employees?

Answer: The Administration's proposal did neither, nor does H.R. 1588, as passed by
the House, or S. 1166, as reported by the Senate Government Affairs Committee. Each
expressly retains the rights of employees who believe that they have been the subject of a
prohibited personnel practice or the violation of a merit system principle to file a
complaint with the Office of Special Counsel, whose jurisdiction would not be affected
by the National Security Personnel System (NSPS). Employees will also continue to
have the right to file complaints of prohibited discrimination under regulations
established by the Equal Employment Opportunity Commission. These processes
remains unchanged with the implementation of NSPS.
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Accountabilily « Integrity * Reliability of the United States

United States General Accounting Office
‘Washington, DC 20548

July 3, 2003

The Honorable Susan M. Collins
Chairman

Comrmittee on Governmental Affairs
United States Senate

Subject: Posthearing Questions Related to Proposed Department of Defense (DOD)
Human Capital Reform

On June 4, 2003, I testified before your committee at a hearing entitled “Transforming
the Department of Defense Personnel Systeny: Finding the Right Approach.” This
letter responds to your request that I provide answers to posthearing questions from
Senator George V. Voinovich and Senator Thomas R. Carper. The questions and
responses follow,

Questions from Senator Voinovich

1. Mx. Walker, in your written testimony, you support the phased in approach
for DOD reforms. While this will give the Department additional time to
establish a better personnel system, do you believe it may contribute to a
fractured atmosphere, potentially creating a culture of “haves,” employees
benefiting from the new system and “have-nots?”

As I have testified, we believe that it is critical that agencies or components have in
place the human capital infrastructure and safeguards before implementing new
human capital reforms. This institutional infrastructure includes, at a minimum (1) a
human capital planning process that integrates the agency’s human capital policies,
strategies, and programs with its program mission, goals, and desired outcomes,

(2) the capabilities to develop and implement a new human capital system effectively,
and (3) a modern, effective, credible and, as appropriate, validated performance
appraisal and management system that includes adequate safeguards, such as
reasonable transparency and appropriate accountability mechanisms, to ensure the
fair, effective, and nondiscriminatory implementation of the system.

Clearly, some components of DOD may have such an infrastructure and safeguards in
place before others. However, as we have noted, in the human capital area, how you
do something and when you do it, can be as important as what you do. In our view,

' U.S. General Accounting Office, Human Capital: Building on DOD's Reform Effort to Foster
Gover twide Impro nts, GAO-03-851T (Washington, D.C.: June 4, 2003).

GAO-(3-985R DOD Human Capital Reform
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the positive benefits of implementing the new human capital authorities properly and
effectively will far outweigh any potential issues of some DOD components benefiting
from the new personnel authorities before others.

2. In the Homeland Security legislation, Congress gave the new Department
broad flexibility to amend six areas of Title 5 {performance appraisals,
classification, pay rates and systems, labor management relations, adverse
actions, and appeals). It has been said that the Department of Homeland
Security’s personnel system may become the future human resource model
for the federal government. Today the Secretary of Defense explained his
vision for the personnel system for the civilian workforce, which in some
instances goes well beyond the Homeland Security proposal. I know that the
Department of Defense has had a great deal of success with their
demonstration projects, but do you think we should wait until the Homeland
Security system is fully established before we give broad authority to the
Defense Department?

As we noted in our high-risk series, modern, effective, and credible human capital
strategies will be essential in order to maximize performance and assure
accountability of the government for the benefit of the American people.” Asthe
employer of almost 700,000 civilians, in no place is a modernized human capital
system more critical than DOD. However, as I have often noted, such a system
should not be implemented without an adequate human capital infrastructure and
safeguards.

Although we do not believe that DOD should wait for the full implementation of the
new human capital system at the Department of Homeland Security (DHS), which
could take several years, we do think that there are important lessons that can be
learned from how DHS is developing its new personnel system. For example, DHS
has implemented an approach that includes a design team of employees from DHS,
the Office of Personnel Management (OPM), and major labor urions. To further
involve employees, DHS has conducted a series of town hall meetings around the
country and held focus groups to further learn of employees’ views and comments.
According to DHS, draft regulations for the new persornel system will be issued this
fall, final regulations by early 2004, and implementation to begin at that point. DOD,
as any organization seeking to transform, needs to ensure that employees are
involved in order to obtain their ideas and gain adequate “buy-in” for any related
transformational efforts.

8. My. Walker, in your testimony before the House Government Reform
Committee and my Subcommittee, you expressed reservations with DOD’s
preparedness to implement a pay for performance system. You have
observed that the Department does not have a credible and verifiable
performance management system. S. 1166 seeks to address that concern by
establishing criteria for a performance management system. Please comment
on that portion of the bill.

* U.S. General Accounting Office, High-Risk Series: Strategic Human Capitol Management,
GAO-03-120 (Washington D.C.: January 2003).

Page 2 GAO-03-965R DOD Human Capital Reform
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We are pleased that both the House of Representatives’ version of the proposed
National Defense Authorization Act for Fiscal Year 2004 and the proposed National
Security Personnel System Act contain statutory safeguards and standards along the
lines that we have been suggesting to help ensure that DOD’s pay for performance
efforts are fair to employees and improve both individual and organizational
performance.

The statutory standards described in the National Security Personnel System Act
proposal are intended to help ensure a fair, credible, and equitable system that results
in meaningful distinctions in individual employee performance; employee
involvement in the design and implementation of the system; and effective
transparency and accountability measures, including appropriate independent
reasonableness reviews, internal grievance procedures, internal assessments, and
employee surveys. In our reviews of agencies’ performance management systems—
as in our own experience with designing and irplementing performance-based pay
reform for ourselves at GAO-—we have found that these safeguards are key to
maximizing the chances of success and minimizing the risk of failure and abuse.

The proposed National Security Personnel System Act also takes the essential first
step in requiring DOD to link the performance management system to the agency's
strategic plan. Building on this, we suggest that DOD also be required to link its
performance management system to program and performance goals and desired
outcomes, Linking the performance management system to related goals and desired
outcomes helps the organization ensure that its efforts are properly aligned and
reinforces the line of sight between individual performance and organizational
success so that an individual can see how her/his daily responsibilities contribute to
results and outcomes.

Questions from Senator Carper

1. In your written testimony, you say it would be preferable to employ a
governmentwide approach to address human capital issues in the futare. Of
the issues addressed in 8. 1166 and the Defense Department proposal, which
do you believe would be best handled nsing a governmentwide approach?

As you point out, I have testified that Congress should consider both governmentwide
and selected agency changes to address the pressing human capital issues
confronting the federal govermment. Agency-specific human capital reforms should
be enacted to the extent that the problems being addressed and the solutions offered
are specific to a particular agency (e.g., military personnel reforms for DOD). In
addition, targeted reforms should be considered in situations where additional {esting
or piloting is needed for fundamental governmentwide reform.

In our view, it would be preferable to employ a governmentwide approach to address
certain flexibilities that have broad-based application and serious potential
implications for the civil service system, in general, and OPM, in particular. We
believe that several of the reforms that DOD is proposing fall into this category.
Some examples include broad-banding, pay for performance, reemployment, and
pension offset waivers. In these situations, it may be prudent and preferable for

Page 3 GAO-03-985R DOD Human Capital Reform
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Congress to provide such authorities on a governmentwide basis and in a manner that
assures that a sufficient personnel infrastructure and appropriate safeguards are in
place before an agency implements the new authorities. Importantly, employing this
approach is not intended to delay action on DOD’s or any other individual agency’s
efforts but rather to accelerate needed human capital reform throughout the federal
government in a manner that ensures reasonable consistency on key principles within
the overall civilian workforce. This approach also would help to maintain a level
playing field among federal agencies in competing for talent.

2. Many of the proposals made by the Defense Department have been made in
the past by other departments and agencies to address longstanding,
governmentwide human capital problems. Every department and agency, I'm
sure, can claim to have difficulty, for example in recruiting and retaining
qualified personnel to replace retirees, in hiring individuals quickly or in
finding ways to reward employees for excellent performance. In your view,
is what the Defense Department is seeking narrowly tailored to meet
department-specific needs? Has the Defense Department provided sufficient
justification for the kind of personnel authority they are seeking?

The authority DOD is seeking is not directly tailored to meet department-specific
needs. In addition, DOD has not provided a written justification for much of its
proposal. Nevertheless, DOD does need certain additional human capital flexibilities
in order to facilitate its overall transformation effort.

Secretary Rumsfeld and the rest of DOD’s leadership are clearly committed fo
transforming how DOD does business. Based on our experience, while DOD’s
leadership has the intent and the ability to transform the department, the needed
institutional infrastructure is not in place in a vast majority of DOD organizations.
Our work looking at DOD’s strategic human capital planning efforts and looking
across the federal government at the use of human capital flexibilities and related
human capital efforts underscores the critical steps that DOD needs to take to
properly develop and effectively implement any new personnel authorities” In the
absence of the right institutional infrastructure, granting additional human capital
authorities will provide little advantage and could actually end up doing damage if the
authorities are not implemented properly by the respective department or agency.

DOD has noted that its new personnel system will be based on the work done by
DOD’s Human Resources Best Practices Task Force. The Task Force reviewed both
federal personnel demonstration projects and selected alternative personnel systems
to identify practices that it considered promising for a DOD civilian human resources
strategy. These practices were outlined in an April 2, 2003, Federal Register notice
asking for comment on DOD’s plan to integrate all of its current science and

® See, for example, 11.8, General Accounting Office, DOD Personnel: DOD Actions Needed to
Strengthen Cévilian Human Capital Strategic Planwing and Integration with Military Personnel
and Sourcing Decisions, GAO-03-475 (Washington, D.C.: Mar. 28, 2003); Human Capital: Effective
Use of Flexibilities Can Assist Agencies in Managing Their Workforces, GAO-03-2 (Washington, D.C.:
Dec. 6, 2002); and Defense Logistics: Actions Needed to Overcome Capability Gaps in the Public
Depot System, GAQ-02-105 (Washington, D.C.: Oct. 12, 2001).

Page 4 GAO-03-965R DOD Human Capital Reform
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technology reinvention laboratory demonstration projects under a single human
capital framework consistent with the best practices DOD identified.

Finally, as I noted in my staternent before the Committee, the relevant sections of the
House of Representatives’ version of the proposed National Defense Authorization
Act for Fiscal Year 2004 and Chairman Collins, Senator Levin, Senator Voinovich, and
Senator Sununu’s National Security Personnel System Act, in our view, contain a
number of important improvements over the initial DOD legislative proposal.

We are providing copies of this letter to the Ranking Minority Member, Senate
Committee on Governmental Affairs; the Chairman and Ranking Minority Member,
Senate Comumittee on Governmental Affairs, Subcommittee on Oversight of
Government Managerment, the Federal Workforce and the District of Columbia; the
Chairman and Ranking Minority Member, Senate Committee on Governmental
Affairs, Subcommittee on Financial Management, the Budget, and International
Security; and the Honorable Thomas R. Carper. For additional information on our
work on federal agency transformation efforts and strategic human capital
management, please contact me on (202) 512-5500 or J. Christopher Mihm, Director,
Strategic Issues, on (202) 512-6806 or at mihmj@gao.gov.

Sincerely,

Wi ——

David M. Walker
Comptroller General
of the United States

(450235)

Pageb GAO-03-965R DOD Human Capital Reform
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American Federation of Government Employees, AFL-CIO
80 F Street, NW
Washington, D.C. 20001

Response to Questions for the Record Submitted to Mr. Bobby Harnage from
Senator George Voinovich from June 4, 2003 Hearing on “Transforming the
Department of Defense Personnel System: Finding the Right Approach”

Question 1:
Mr. Harnage, would you like to offer your thoughts on the statistical findings of Mr.
Light's report?

Answer:

This survey provides a glimpse into the opinions of college seniors. It does not provide
any insight into the needs, desires, or concerns of the federal workforce. Furthermore,
the opinions expressed in the report are likely to change when the respondents enter
the workforce and shoulder adult financial obligations like mortgages and children. It
would be better to focus on the concemns of those who already know the government
sector: federal employees.

To understand the views of federal workers, simply ask the organization that 600,000
actual federal employees elected to represent them: the American Federation of
Government Employees. The voices of current workers are the voices of experience.
Their opinions are based on firsthand knowledge of the federal sector. That knowledge
was earned during economic upturns and downturns. For those employees, stability,
career advancement, equal opportunity protections, and open competition for federal
jobs are hard won features of the civil service. Those principles were established to
defend against cronyism, bias, and discrimination. Why listen to the voice of innocence
when we can call on the wisdom of experience? Why remake the federal sector to cater
to the whims of college seniors whose opinions are likely to change when they actually
encounter the working world?

AFGE believes that federal policy should be based on reasonable principles and quality
information. Mr. Light's report describes the fluid opinions of an unrepresentative
sample of respondents. Given the problems with Mr. Light's report, it cannot form the
basis for any rational policy decisions.

The poll does not provide a representative pool of potential government employees. Mr.
Light targeted an assortment of liberal aris graduates, but did not justify the selection of
this subgroup. The survey group does not reflect the educational diversity of the current
federal workforce. Instead of focusing on liberal arts graduates, he should have polled
students earning degrees the government needs and is likely to hire in the future. Why
were students of criminology excluded, for example? Why did the survey exclude
bachelors of computer science? No justification is offered for choosing to poll this
subsection of the population.
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Mr. Light's report provides a snapshot of the opinions of students who lack work
experience and admit they have little or no knowledge about finding a job in any
industry. Mr. Light writes, “These seniors were generally confused about how to find
work with govemnment, nonprofits, or contractors. Just 44 percent said they knew a
great deal or fair amount about finding a job in either government or a nonprofit, and
even fewer, 30 percent, said they knew a great deal or fair amount about finding work
for a contractor.” Any conclusions drawn from this study would be based on the flimsiest
of evidence. If anything, it indicates that the federal human resources departments
could improve outreach o career services offices at colleges and universities.

This poll focuses only on college seniors while excluding recent college graduates with
at least some work experience. A survey that included this population would elicit
opinions from people with some real life perspective on the workplace, rather than
simply perceptions of it. The view of college students may be far different than that from
their slightly older peers with work experience. For example, 19% of the students had
interned, volunteered, or worked for government (page 8). Of that group, 85% would
somewhat or seriously consider a public service job. This figure is significantly higher
than their peers with experience at a nonprofit or contractor. It shows that real
experience with government service changes perceptions. Therefore, targeting those
with some tangible professional experience could offer more informed responses.

Mr. Light asserts that the views of twenty-two year old coliege seniors should shape the
federal sector. He is wrong. We should base our decisions on the bedrock American
principles of the merit system: faimess, equality, and integrity.

Question 2:

Mr. Harnage, I've reviewed your written testimony in which you talk extensively about
the House version of the NSPS. Since the House passed its version | have worked with
Senators Collins and Levin to address the concerns that you and other employee
groups have raised. Please comment on our revised version of NSPS.

Answer:

While we have some concerns about the Senate version of the NSPS which passed the
Senate Governmental Affairs Committee last week, overall we believe that the
bipartisan approach taken by Senators Susan Collins {R-ME), Chairman of the
Governmental Affairs Committee, and Senators Carl Levin (D-Ml), George Voinovich
(R-OH),John Sununu (R-NHj), and Ted Stevens (R-AK) (8. 11686) is a thoughtful,
balanced, and ultimately more responsibie bill than the provisions included in the House
version of the Defense bill,

S. 1166 includes numerous improvements to the House-passed version of the Defense
Department’s proposal. While AFGE remains profoundly concerned about both the
faimess and the potential reduction in employee compensation of a so-called pay-for-
performance system, S. 1166 substantially restrains the Department’s desire for “blank
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check” authority to create a new personns! system completely outside of title 5, United
States Code.

Moreover, S. 1166 amply addresses the three major “problems” DoD wanted the
Congress to address. Time and again the Department asked for:

1) a pay-for-performance system similar to those created under demonstration projects
in DoD,

2} on-the-spot hiring authority at college job fairs, and

3) the ability to elevate some issues above the local collective bargaining level to the
national level.

In each of these areas, S. 1166 has given the Department the flexibility it requested.
In addition, S. 1168 gives the Department numerous other flexibilities.

s Pay System — Both the House and Senate bills allow DoD to completely change the
pay and classification system for all civilian employees by allowing the Department
to waive chapters 51 and 53 of title 5, United States Code. However, the Senate bill
contains more details about what the new pay and classification system must
contain. Specifically, 8. 1166 requires the establishment of pay bands, a
performance rating system, and upper and lower salary levels. For the first four
years, the total amount allocated for employee salaries cannot be less than what
would have been allocated under the General Schedule system. After the initial four
years, DoD will establish a formuia for the amount that will be allocated for salaries.
Finally, money allocated for salaries cannot be used for any other purpose, unless
the Becretary determines that reallocation is necessary in the national interest.

Pay parity language — The Senate bill contains no military-civilian pay parity
language. However, the House bill only requires military-civilian pay parity “to the
maximum extent practicable.”

Premium Pay — The Senate bill does not allow waiver of subchapter V of Chapter 55
of title 5, U.S. Code, which relates to overtime, weekend, holiday, hazardous duty,
and firefighter pay. These provisions have been in the law for decades, and are
designed to provide compensation for employees working under irregular, non-
family-friendly schedules, as well as in dangerous situations.

s Hiring, Promotion, and Reduction-in-Force — The House bill allows DoD fo
exearcise broad authorities under 5 U.8.C. 4703(a) relating to hiring, assignment,
reassignment, promotion, and reduction of agency staff. The Senate bill only grants
these authorities with regard to hiring and ensures that veterans will be given hiring
preference.
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Collective Bargaining — Unlike the House bill, S. 11686 does not allow the
Department to waive Chapter 71 of title 5 which establishes federal labor-
management relations and collective bargaining. The House bill, by waiving chapter
71 and including additional language on national level bargaining, would allow DoD
to engage only in national level bargaining if it so chooses, and then refuse to allow
the Federal Labor Relations Authority to adjudicate disputes between labor and
management. Thus, under the House bill, local unions which have engaged in
collective bargaining with the Department since President Kennedy was in office,
would no longer have any statutory right to bargain or be recognized by
management. In addition, if employees hold an election which results in a majority
vote to be represented by a union, under the House bill the Secretary of Defense
can effectively negate this election by refusing to allow collective bargaining.

The 8enate maintains these basic democratic rights for DoD’s employees, and we
commend the Senate for recognizing that hostility to employees’ rights is the most
basic evidence of mismanagement and that employees’ desire to have a meaningful
communication and an enforceable collective bargaining agreement goes hand in
hand with our nation’s democratic fraditions and the standards of good government.

National-levef collective bargaining — The Senate bill allows collective bargaining to
be elevated to the national level when the issue impacts more than one local
bargaining unit.

Third-party resolution of labor-management disputes — The Senate bill removes the
prohibition in the House bill that impasses cannot be subject to third-party dispute
resolution. The Senate bill requires that the Federal Labor Relations Authority
(FLRA) resolve certain issues {(e.g., national consultation rights, exceptions to
arbitrator awards) within 180 days. The Senate bill also requires that the Federal
Service Impasses Panel resolve negotiation impasses within 180 days.

Appellate Procedures — The Senate bill allows DoD to set up an alternative
appeals process. But unlike the House bill, $.1166 retains the right of employees to
appeal to the Merit Systems Protection Board as an appellate body and allows the
employees the option of judicial review. Ultimately, the provisions of S. 1166 will go
a long way toward making sure that disciplinary actions in DoD are based on merit
rather than cronyism and politics.

In conclusion, AFGE strongly prefers the National Security Personnel System provisions
of S. 1166 to those included in the House bill.
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Post-Hearing Question for the Record
Submitted to Paul C. Light, Ph.D.
From Senator George Voinovich,

and Response

“Transforming the Department of Defense Personnel System:
Finding the Right Approach”

June 4, 2003

Mr. Light, T am troubled by the report you released yesterday demonstrating that
the majority of our recent college graduates do not view the federal government
as an employer of choice. I am even more troubled at the high turnover rate
among new government employees— our future leaders. You also comment in
your written testimony that “there is no choice but to advance quickly on the kind
of bold reforms envisioned here.” We know reforms are needed. How does this
proposal for the Department of Defense impact government-wide Title 5 reform
efforts?

I believe the Department of Defense reforms will set important precedents for
other departments and agencies. There is tremendous interest in the kinds of
personnel flexibilities envisioned in the Defense proposal, but significant
confusion about the broad template that might guide preparation of other
initiatives. Since many of those initiatives will move through the authorization
committees, I believe it is essential that the Senate and House give agencies a
clear template for those reforms. In this regard, the Senate Governmental Affairs
Committee proposal would provide appropriate guidance for those efforts.



