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EXECUTIVE SUMMARY

Attherequest of Senator Orrin Hatch, Chairman of the United States Senate Committee on the
Judiciary, the Copyright Office conducted a review of the copyright licensing regimes governing the
retransmission of over-the-air radio and television broadcast signals by cable systems, satellite carriers, and
other multichannel video providers. The specific issues addressed in this review include whether the
compulsory licenses should continue to exist, whether harmonization of the satellite and cable compulsory
licensesis possible and desirable, whether the satellite compulsory license should be extended, whether to
extend either of those licensesto new technologies such as open video systems and the Internet, whether the
satelite carrier compulsory license should encompass the local retransmission of broadcast signals, how to
solve the disputes surrounding the "unserved household" restriction for the retransmission of network
television stations that is currently a part of the satellite compulsory license, and whether the satellite
compusory licensing regime should make a special provision for the retransmission of a national satellite
feed of the Public Broadcasting Service with a separate royalty rate for such a signal.

I THE CURRENT SYSTEM OF COPYRIGHT LICENSING FOR
BROADCAST RETRANSMISSIONS

T here are curently two compulsory licenses in the Copyright Act governing the retransmission of
broadcast signals. A compusory license is a statutory copyright licensing scheme whereby copyright owners
are requiredto license their works to users at a government-fixed price and under government-set terms and
condtions. The cable compusory icense allows a cable system to intercept over-the-air television and radio
broadcast signals (comprised of copyrighted programming) and to retransmit the signals to its subscribers
who pay a fee for such service. The satellite carrier compulsory license permits a satellite carrier to intercept

television (but not radio) signals aretransmit the signals to satellite home



dish ownersfor their private home viewing. The cable compulsory license does not have a sunset provision,
but the satellite carrier compulsory license is scheduled to expireeoentber 311999.

T he cable compusory license originated in the 1976 Copyright Revision Act and was premised on
two significant Congressional considerations. The first consideration concerns the difference between cable
retransmission of a broadcast signal to the local audience served simultaneously by the broadcaster and its
retransmission to a dstant audence that would not otherwise be able to receive the sij@@b, @ongress
determinedthat the carriage of local broadcast signals by a cable operator does not greatly harm the copyright
owners of the programming on the signal retransmitted. Based on that consideration, the compulsory license
essentially lets cable systems carry local signals tig minimisfee.

T o the contrary, Congress found a cable system's retransmission of broadcast signals to subscribers
in distant markets does harm copyright owners. To compensate copyright owners for the retransmission of
their programming to distant markets, Congress requires cable systems utilizing the cable compulsory license
to pay royalties for each signal they carry to distant audiences.

T he secondconsideration concerns a differentiation between large and small cable systems based
upon the dollar amount o&ceipts a cable system receives from subscribers for the carriage of broadcast
signals. In 1976, Congress determined that the retransmissiapwyfighted works by smaller cable systems
whose gross receipts from subscribers were below a certain dollar amount deserved special consideration
because of their mostly rural location. Therefore, in effect, the cable compulsory license subsidizes smaller
systems and allows them to follow a different, lower-cost royalty computation. Large systems, on the other
hand, pay in accordance with a highly complicated and technical formula, principally dependent on how the
Federal Communications Commission regulated the cable industry in 1976. The vast majority of royalties
paid under the cable compulsory license comes from the large cable systems.

T he royalty scheme for the large cable systems employs the statutory device known as the distant

signal equivalent (DSE). Whether a signal is distant or local for a particular cable system for purposes of



calcuatingthe system's DSE total is determined in accordance with two sets of FCC regulations on cable
systems: the "must-carry" rules for carriage of broadcast stations in effect on April 15, 19&&c¢tand

station's television market as curently defined by the Commission. A cable system pays royalties based upon
a didngscale of percentages of its gross receipts depenimgthe number of DSEs the station incurs.

T he greater the number of distant signals a system carries, the greater the percentage the system must apply
against its gross receipts and the greater the royaltyl pjay under the cable compulsory license.

T he statutory ratesand percentages applied by cable systems have changed over the years pursuant
torate adjustment proceedings that were held by the now-defopgtriGht Royalty Tribunal and the
Copyright Office by authority of the statute. The annual royalty funds collected byoghgight Office have
been dstributed to copyright owners pursuant to settlement or distributioaqulings before the same
bodies.

T he satellite carrier compulsory license was created by théiteaHiome Viewer Act 0f1988. The
license was due to expire at the end of 1994 but was extended by Congress for an additional five years. The
satelite icense operates in many respects like the cable license, but with a far simpler royalty calculation
method.

T he satellite compuisory license allows $itee carriers to retransmit superstation signals to home
dish owner subscribers located anywhere in the United States, and to retransmit network signals only to
"unserved households." Unserved households are those that caogigeran over-the-air signal of Grade
B intensity of a network station using a conventional rooftop antenna, and that haeeeioed the signal
from a cable system within the previous 90 days. After the amendment of the satellite carrier compulsory
license in 1994, Congress adopted a "fair market value" standard for adjusting the royalty rates dfithe sate
license.

I. SHOULD THE CABLE AND SATELLITE CARRIER
COMPULSORY LICENSES CONTINUETO EXIST?



Compusory licenses are an exception to the copyright principle of exclusive ownership for authors
of creative works, and, historically, the Copyright Office has only supported the creation of compulsory
licenses when warranted by special circumstances. With respect to the cable and satellite compulsory
licenses, those special circumstances were initially seen as the difficulty and expense of clearing all rights
on abroadcast signal. However, as early as 1981, the Copyright Office had recommended the elimination
of the cable compulsory license and full copyrightiligbfor cable systems' retransmission of distant
signals, based on a finding that the cable industry had progressed from an infant industry to a vigorous,
economically stable industry which no longer needed the protective support of the compulsory license.

Revistting the issue, andfactoring in the satellite compulsory license ofngright Office finds that
for licensing the copyrighted works retransmitted by cable systems afiilesaeariers, the better solution
isthrough negotiation between collectives representing the owner and user industries, rather than by a
government administered compulsory license. However, the comments demonstrate that the cable and
satelite icenses have become an integral part of the way broadcast signals are brought to the public, that
busness arrangementsand investments have been made in reliance upon the compulsory licenses, and that
the parties advocating elimination of the licenses at this time have not presented a clear path for such
elimination at thistime. For these reasons, the Copyright Office does not advocate the elimination of the
compusory licenses at the present time. The Copyright Office also believes that lite sateer industry
should have a compulsory license to retransmit broadcast signals as long as the cable industry has one.
Consequently, the Copyright Office wouldswrt the removal of the sunset date for the section 11Biteate
compulsory license.

However, the Office recommends major revisions for both the cable and satellite compulsory licenses
that woud make them as simple as possible to administer, would provide the copyright owners with full

compensation for the use of their works, and that would treat every multichannel video delivery system the



same, except to the extent that technological differences or differences in the regulatory burdens placed upon
the delivery system justify different copyright treatment.
M. SHOULD THECABLE AND SATELLITE CARRIER LICENSES
BE HARMO NIZED?

The commenters were nearly unanimous that the cable and satellite carrier compulsory licenses
shoudremain separate because the two signal delivery industries are different in nature and are subject to
different communications regulation. For example, the cable technology is terrestrially based and delivers
a mix of local and national programming in relatively local markets, while satellite systems deliver mostly
national programming on a national basisfrom satellites whose footprints cover the entire continental United
States.

T he Copyright Office concludes that merging sectidi and 119 into a single section would not
lead toward any practical benefit to the public administration of the licenses and, therefore, the Office agrees
that the two sections should not be merged. However, the Office does agree with the rationale behind the
idea of harmonization. That is, any existing differences between the copyright treatment of cable
retransmissonsand of satellite retransmissions should be removed where possible so that the compulsory

licenses do not affect the competitive balance between the satellite carrier and cable industries.



V. SHOULD THE CABLE RATE STRUCTURE BE REFO RMED?

T he cable compulsory license rate mechanism that was established in 1976 was based upon a Federal
Communications Commission (FCC) cable regulatory structure that has not been in existence for a number
ofyears. In addtion, the cable royalty system is a three-tiered system with progressively higher rates for
larger systems. These factors have resulted in many anomalies in royalty obligations, and many difficulties
in royalty calcuiation that affect copyright owners, cable system operators, and the Copyright Office. The
Copyright Office thoroughly examined many ideas for the reform of the royalty rate mechanism, and
concluded as follows.

First, the Copyright Office recommends that sectidii be amended to make cable rates as simple
as possible and reflect fair market value. This would eliminate many of the administrative costs and
uncertainties created by the present royalty mechanism, eliminate undercompensation to authors, and treat
cable systems similarly to satellite carriers.

Second, the Office recommends that Congress reconsider the royalty rate subsidy for small cable
systems. If Congress does not eliminate the subsidy, the Office would urge Congress to raise the minimal
payment paid by small cable systems to an amount that can be considered fair; now the minimal payment
does not even meet the amount it costs the Copyright Office to process the payment.

T hird, the Copyright Office recommends that Congress amend sdcti(fi) to define when two
cable systems under common ownership or control are, in fact, one system for purposes of section 111 in
light of technological advances in headends and in anticipation of open video systems being eligible as cable
systems. Ifaflat, per subscriber fee is not adopted, the same part of section 111(f) should also be amended
to calcuiate cable rates only on those subscriber groups that actually receive a particular broadcast signal,
thus addressing the "phantom" signal problem.

T o accomplish these goals, thepyright Office urges Congress to amend section(flXd read,

"For purposes of determining the royalty fee under subsection (d)(1), two or more cable systems under

Vi



common ownership or control that are either (a) in contiguous communities, (b) operating from the same
headend, or (c) using the same open video system platform, shall be considered as one system. Once two
or more cable systems have been deemed a single larger cable system, the calculation of the rates shall be
based on those suoscriber groups who receive the secondary transmission as the Regisyeighf<Cshall

by regulation provide."

Fourth, the Copyright Office believes that a rate based on fair market value would obviate the need
for a step-up rate such asthe 3.75% rate for the retransmission of distant signals that exceeds a certain quota.
The Office believes that so long as the marginal costs of each additional signal does not go down, that
provides sufficient disincentive for the cable system to import an excessive number of distant signals.
Therefore, in keeping with the Office's proposal that differences between the compulsory licenses be
eliminated where possible, the Office recommends that the cable distant signal rates should be set at fair
market value, with no step-up rate for any class of distant signals, just as the current satellite carrier rates are
set.

V. HOW SHOULD THE CABLE RATE STRUCTUREBE
REFO RMED?

Asa preliminary matter to determining the best rate structure model, the Office addressed how to
improve the method by which the current section 111 distinguishes which signals are local or distant for a
particular cable system. This issue needs to be addressed under any of the three models considered and
should be addressed even if the current rate structure is retained.

T he Copyright Office strongly urges Congress to eliminate any reference in seétfido the now-
defunct 1976 must-carry rues. Instead, Congress should simply move to the new ADI system of determining
a television station'slocal market. For noncommercial educational stations, which the ADI system does not
address, the Office recommends defining the local market of a station as an area encompassing 50 miles from

the community of license of the station, including any communities served in whole or in part by the 50 mile
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radus. The Copyright Office recommends similar treatment for determining whdliiesatariers are
retransmitting local or distant signals, as described in Chapter IX.

Having dealt with the issue of when a signal retransmitted by a cable system should be considered
a dstant signal, the Copyright Office turns to the issue of howto determine the amount of royalties a cable
system should pay for its carriage of distant signals. The Office considered three models for reforming the
section 111 rate structure to promote simplicity in administration of the license. Each of the models could
be adustedto provide foramarketplace rate. The three models are: (1) a flat, per subscriber, per signal fee
similar to that paid by the satellite carriers; (2) a reform of the current grosipts structure; and (3) a
tariffing model proposed by Major League Baseball.

T he Copyright Office rejected the tariffing systenoposed by Basebalebause it would simply
replace one complex system with another. The Office then determined that either a reformedgimtss r
model or the flat, per subscriber, per signal model would work well to achieve simplicity, certainty, equity,
and efficiency.

Asbetween the two models, the Office strongly recommends the flat, per subscriber, per signal fee
because: it would eiminate the arbitrary royalty calculations that result when cable systems market channels
on dfferent tiers to manipuate their total gross receipts calculations; it would eliminate the time-consuming
and complex calculations necessary for reporting subscriber groupings as discussed in Chapter IV; it would
provide an easy comparison of the rates paid by cable systems and the rates paid by satellite carriers to
faciitate the goal of achieving comparable rates between the two retransmission industries; and it would
offer cable systems the flexibility to change their signal lineups monthly without incurring unintended
additional royalty fees.

T he Copyright Office also recommends that the statute be amended to cause a CARPht@hec:
to take evidence on what the flat, per subscriber, per signal rates (or the reformed gross receipts model rates)

shouid be, based on the far market value of the rates, the rates paid by satellite carriers keeping in mind the
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reguatory andtechnological differences between the two industries, and the economic impact of the new
rate structure on smallcable systems. After the CARP has made its initial determination of cable rates, the
Office recommendsthat all future rate adjustment proceeding be combined into a single chibberatte
adustment proceedingto be conducted every five years so that the cable Hitel catiéer industries can
be compared by the same CARP panel at the same time.
VI. SHOULD THE CABLE COMPULSORY LICENSE APPLY TO
OPEN VIDEO SYSTEM OPERATIONS?

T he Telecommunications Act of 1996 creates the open video system as an entirely new framework
for entering the video marketplace. In creating this new framework, which allopboele companies and
othersto retransmit broadcast signals, Congress and the FCC strove to promote competition, to encourage
investment in new technologies, and to maximize the consumers' choice of services. The
T elecommunications Act treats open video systems similarly to cable systems by imposing must-carry and
other carriage requirements. However, unlike a cable system operator, an open video system operator may
act asaprogrammer itself on no more than one-third of its activated channel capacity, and it must carry
programming for other video programmers on a non-discriminatory basis. The structure and appearance of
open video systems remain largely unresolved at this time.

Without decidngwhether open video systems might qualify as a section 111 cable system under the
current statute, the Copyright Office believes that open video systems should be eligible for a cable
compusory license, and that the statute should be amended to facilitate open video systems' inclusion in
section 111. The @pyright Office is swayed by the strong resemblance between open video systems and
traditional cable systems in both technological and regulatory aspects. The Office agrees with the
commenterswho argue that it would be patently unfair, and that it would thwart Congress's intent in creating

the open video system model, to deny the benefits of compulsory licensing to open video systems when



similar benefits are enjoyed by traditional cable systems, satellite carriers, SMATV systems, and MDS and
MMDS operations.

T he Copyright Office believes that sectithl should be amended in several ways tditfaie the
elighiity of open video systems for the cable compulsory license. First, the definition of a cable system in
section 111(f) shouid be amended to specifically include open video systems as cable systems, and to clarify
that each programmer on the open video system is responsibinipahd paying royalties as a cable
system. Futhermore, for puposes of identifying which open video system programmers must file together
asone system to avoid artificial fragmentation of one larger system into smaller systems, it will be essential
for Congress to amend the "contiguous communities" section of the definition of cable system.

Finally, both the complex rate structure in section 111 and the statute's reliance on the former FCC
ruesfor determining local and distant signals should be amended, as discussed in Chapter V, to ensure the

smooth administration of the compulsory license with open video systems as cable systems.

VIl. THEPASSIVE CARRIER EXEMPTION.

T he passive carrier exemption in section 111(a)(3) of the Copyright Act provides an exemption from
copyright lialiity to any carrier who retransmits one or more broadcast signals so long as that carrier has
"no drect or indrect control over the content or selection” of the broadcast signal being retransmitted or the
recipients of the sgnal, and so long as its only involvement in the retransmission is to provide the "wires,
cables, or other communications channels for the use of others." This provision was intended initially to
ensure that telephone companies, whose wires and hardware were used as a conduit for the retransmissions
made by cable systems, would not somehow be deemed to be infringers under the new Copyright Act of
1976.

T he exemption came into wider use with the rise of superstations in the late-1970's. At that time
satellite carriersddzamerivolved in the transmission of over-the-air signals to cable systems, and they, too,
invokedthe passive carrier exemption. Three h180's appellate court decisions defined the scope of the

X



exemption inthe satellite carrier context. When the development of home earth station (satellite dish)
technology provideda newmarket for the retransmission of superstations (i.e., to home dish owners as well
as to cable systems), the limits of the passive carrier exemption were explored. In 1986, Register of
Copyrights Ralph Oman issuedthepyright Office view that the sale and licensing of descrambling devices

to home dish ownershy satellite carrieramat be deemed passive activities within the purview of section
111(a)(3), particuarly where the carrier itself encrypts the signal. Thus, for the delivery of superstations to
home dish owners, Congress afforded satellite carriers a separate compulsory lemnse, they did not

qualify for the passive carrier exemption in that context.

In this study, the Copyright Office reexamined the passive carrier exemption as it might apply to
open video system operators who retransmit broadcast signals for independent programmers. At the same
time, the Office considered the views of commenters regarding the entire scope of the exemption.

T he Copyright Office concludesthat if Congress amends tipg/i@ht Act to clarify that open video
systems are elighle for the cable compulsory license, then the passive carrier exemption should be amended
to indicate that open video systems qualify for the section 111(a)(3) exemption only in very limited
circumstances: when the open video system operator retransmits broadcast signals for an unaffiliated
programmer and no stations invoke their must-carry privilege. In such limited circumstances, the open video
system would be atruly passive carrier. The Copyright Office believes that providil@rarservices such
as marketing, hiing and collecting would not be activities that would disqualify an operator from claiming
the exemption. However, the Office takes the position that is consistent with its position regarding satellite
carriers, that if an open video system operator for some reason had the need to scramble or otherwise encode
its signals and provide decoders to subscribers, it would not qualify for the passive carrier exemption.
However, Congress might consider creatinga different exemption for open video systems that only retransmit

must-carry signals.
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T he Copyright Office believes it is probable in most, if not all instances, that when open video
system operators provide retransmission services for independent programmers, local broadcasters will
invoke their must-carry rights against the operators. Then the operdtdesngquired to retransmit the
must-carry sighals to the subscribers of the independent programmers. It is the Copyright Office's view that
in making such carriage of local signals, the open video system operator would be publicly performing the
copyrightedworks embodedon the signal and must secure a compulsory license topyadght liablity.

It woud not be eligible for the passive carrier exemption. However, Congress might consider creating a
different exemption for open video systems that only retransmit must-carry signals.

T he Copyright Office also recommends that Congress may wish to reconsider the holding of the

United Sates Court of Appeals for the Eighth Circuit in Hubbard Broadcasting, Inc. v. Southdite Sate

Systems 777 F.2d 393 (8th Cir. 1985), which permits a lis¢ecarrier to nvoke the passive carrier
exemption even though it carries a signal on which national advertising has been substituted by the
broadcaster for the local advertisngon the over-the-air signal. The spirit of the law is that the signals should
be retransmitted"asis.” However, since it is the broadcaster who is making the alterations, not the satellite
carrier, the question of who benefits, who's harmed, and whether this is a situation that needs to be remedied
ishot asclear asif the satellite carrier made the alterations. These issues were not fully briefed before the
Office duingthe comment period, and therefore no conclusion was reached by the Office except that the
issue deserves further study.
Vill. SHOULD THE CABLE COMPULSORY LICENSE BE EXTENDED
TO THE INTERNET?
T he next newmuitichannel program providers to claim eligibility for compulsory licensing are the
Internet broadcasters of audio and some video events. One of these, AudioNet, Inc., described to the
Copyright Office the "streaming” thaology that, within two or three years, should make it possible for

AudoNet to retransmit television broadcast signals to anyone anywhere in the world who has a computer
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with audo capability andccess to the World Wide Web. The quality of the audiovisual display for such
retransmissions should be close to advanced digital television standards. AudioNet argues that Internet
retransmitters shoud be eligible either for a section 111 cable compulsory license or a compulsory license
of their own.

The Copyright Office concludes that it would be inappropriate for Congress to grant Internet
retransmitters the benefits of compulsory licensing. The primary argument against an Internet compulsory
license isthe vast technological and regulatory differences between Internet retransmitters and the cable
systems and satellite carriers that now enjoy compulsory licensing. The instantaneous worldwide
dissemination of broadcast signalsvia the Internet poses major issues regarding the national and international
licensing of the signals that have not been fully addressed by federal and international policymakers, and it
would be premature for Congress to legislate a copyright compulsory license to benefit Internet
retransmitters.

IX. THEUNSERVED HOUSEHOLD RESTRICTION IN THE
SATELLITE CARRIER COMPULSORY LICENSE

Section 119(a)(2)(B) of the Copyright Act provides that the compulsory license granted under section
119 for the retransmission of television netwsignals is limited to "persons who reside in unserved
households." This provision of section 119 denies thdlisateompulsory license to a satellite carrier that
retransmitsa network signal to a subscriber who already receives the signal of the network'sliat=al aff
from another source. As such, it is a communications provision, modeled after the FCC's network
nonduplication rules that apply to cable systems, which has been incorporated in the Copyright Act.

An unserved household, ineligible for receipt of a network signal from Bitgatarrier, is defined
in section 119(d)(10) as a household thatnz#t receive an over-the-air signal of Grade B intensity of an
affliate of a particuar network, using amventional rooftop antenna, and that has not subscribed to a cable

system that delivers the signal of an affiliate of that network within the last 90 days. The enforcement
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mechanism of the unserved household provision has proved problematic. Congress amended section 119
in 1994 to provide a transitional enforcement regime which allowed netwalitaf to issue written
challenges against subscribers receiving network service which it believed did not reside in unserved
households. While the term ofthat transitional regime has expired, it was highly contentious while it lasted.
Nowhroadcasterswho believe they are aggrieved of violations of the unserved household restriction must
once again resort to the tradtional enforcement action of the Copyright Act, the infringement suit. Several
such suits have been brought in the last year.

Another controversial issue that surrounds the unserved household issue is the question whether
satelite carriersthat retransmit the local networkliafés to subscribers who reside in the affiliates' local
markets qualify for the section 119 icense. The retransmission of local signalsllivessdgiers was never
before addressed in section 1¥rause the témology did not exist to make such local retransmission
possible. However, it woudappear that such technology is actively being developed antiij & catgers
coudretransmit the signals of local network stations to subscribers, the concern that led to the unserved
household provision would theoretically become resolved.

Finally, PBSproposesthe creation of a direct feed tdlisatearriers of PBS programming (i.e., a
national PBS satellite service) that would be exempt from the unserved household restriction.

T he Copyright Office suggests that the concept of network program exclusivity protection is not
appropriately located in the copyright law. If the section 119 license is extended, the Copyright Office
recommendsthat Congressamendthe Communications Act of 1934 to provide, or direct the FCC to adopt,
network exclusivity (and, for that matter, syndicated exclusivity) protection for satellite retransmissions of
broadcast signals. Should Congress decline to do so, the Copyright Office admits tlitat satiscriber
elighiity for network signalsis a problematic issue with few immediate solutions. In an attempt to improve

the current unserved household provisions, the Copyright Office makes some fugdestisns.
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First, the Office notes that a technological solution would be the best solution in the unserved
householdsdebate. The problem can be eliminated entirely if technology and business practices advance
to enable satelite carriers to retransmit local networiia#s to their subscribers. If the subscribers can
purchase the signals of their local network affiliates, they have no need to import distant network signals,
andtherewillbe no "unserved households.” To clarify the law with respect to such local retransmissions,
the Copyright Office recommends that sectidir® be amended to allow retransmission of all television
broadcast stations, commercial as well as noncommercial educational, edthirstation's local market.

T he Office proposesthat the local market for commercial stations be the same as defined by the FCC (i.e.
ADI, and any modificationsthereof), and for noncommercial educational stations all communities in whole
or in part within 50 miles of each station's community of license. This definition parallels the definitions
suggested by thedpyright Office in Chapter V of this study for local signals in the context of the cable
compuisory license. The Office does not at this time take a position as to what royalty rate, if any, should
apply to local retransmissions.

Given that local retransmission has yet to be accomplished commercially in tlieesadrstry,
the Office recommendsthat any extension of the section 119 license must include revision of the unserved
household restriction. The Office rejects the substitution of a picture quality standard for the Grade B
standard astoo subjective, legally insufficient, and administratively unworkable. Likewise, the Office finds
the Grade B standard less than precise and cost inefficient when applied to individual household
determinations.

If Congress declines to take network program exclusivity protection out of the copyright law and put
it into the communications law, the Copyright Office proposes a "red zone/green zone" approach to the
probem. The Office recommends that satellite carriers be permitted to retransmit a network signal to all
subscribers located outside the local market of an affiliate station of that network (the "green zone"). The

satellte carriers would be prohibited from retransmitting the network signal to subscribers located within
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the local market area of an affiliate station of that network (the "red zone"). The Office recommends that
satellite carriers, and their distributors, be required to disclose to any potential subscribers whether that
subscriber residesin a "redzone" or "green zone" with respect to each network signal offered bilithe sate
carrier.

T he Office is highly skeptical that a system can be devised that would accurately and fairly permit
the retransmission of network signals to certain "unserved" subscribers within the "red zone" without
authorizing some decision-making body to make individual determinations of eligibility. In lieu of creating
such abureaucracy, the Office suggests that Congress consider a transitional solution to the problem until
either: (1) satellite carriers implement local retransmission of network signals, or (2) over-the-air digital
television becomes a widespread medium and offers a clear standard for determining when a subscriber
receives over the air a network signal with good picture quality. For this transitional solutiompyrégt
Office would support allowing a sdlite carrier to retransmit a network signal to subscribers located in a
"redzone" if such subscribers pay a surcharge to the Copyright Office for distribution toilthteaffia
the royalty dstribution procedures of chapter 8 of the Copyright Act. The rate for such a surcharge would
be established by a CARP.

P BSnational satellite service would be exempted from the “red zone” provision. In addition, the
Copyright Office recommendsthat Congress eliminate the 90-day waiting period for subscribing to network

signals.
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X. ADDITIONAL ISSUES

A. TREATMENT OF NETWORK SIGNALS

Under the cable compulsory license, distant network signals count as only one-quarter of a distant
signal equivalent (DSE), as opposed to the full @8Eorded a distant independent station. Thus, large
cable systems pay four times as much to retransmit an independent station as they pay to retransmit a network
station. Thisratio was carried over in the satellite carrier compulsory license, where satellite carriers pay
12 cents per subscriber to retransmit a superstation and 3 cents per subscriber to retransmit a network signal.
Onecommenter argues that the rates for network and independent stations should be equalized because
subscribersreceive valuable programming on network signals, and copyright owners in that programming
shoud be compensated. The Copyright Office agrees that in both the cable Hibel sabepulsory licenses,
theratespaidby the licensees for the retransmission of network signals should be equalized with the rates
paid for the retransmission of independent signals (or superstations). The Office, therefore, supports raising
the value of network signals to one full DSE for cable systems under the present royalty regime.
Futhermore, the Copyright Office recommends that Congress amend sktii@)(3) to allow owners of
network programming to qualify for a distribution of cable royalties, as they qualify for distribution of

royalties under the satellite license.

B. PAYMENT FOR LOCAL SIGNALS

Although the Copyright Office has decined to comment as to the royalty compensation due for local
retransmission of signals by satellte carriers, the Office does make the following observations about payment
for the retransmission of local signals under section 111. Under the current law, every cable system pays a
minimum copyright royalty fee, whether or not it carries any distant signals. ®mgright Office believes
that the minimum fee is an important aspect of the cable compulsory license and should be retained. The

Copyright Office reiterates that retransmissions of broadcast signals, either local or distant, are public

XVii



performances within the meaning of the Copyright Act and, therefore, fall within the exclusive rights granted

by copyright protection.

XI. REC O MMENDATIONS
In Chapter XI, the Copyright Office summarizes and reiterates the recommendations from Chapters

I through X that the Office is sending to Congress.
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INTRODUCTION

On February 6,1997, Senator Orrin Hatch, Chairman of the Committee on the Judiciary, United
States Senate, sent a letter to the Register of Copyrights requesting the Copyright Office to conduct a global
reviewof the copyright licensing regimes governing the retransmission of over-the-air radio and television
broadcast signals. Senator Hatch asked the Office to report its findings to the Committee and to develop
policy options andlegslative recommendations by May 1, 1997. The reporting date was extended, at the
Office's request, to August 1997.

In making hisrequest, Senator Hatch identified several issues regarding the copyright implications
of broadcast retransmissions which warrant consideration. Specifically, these included the advisability of
the extension of the compulsory copyright license created by thiit8dtdeme Viewer Acts 0fl988 and
19942 the disputes surroundngthe implementation of that compulsory license, and the "unserved household"
restriction for the retransmission of network television stations. Additionally, Senator Hatch asked the Office
to consider harmonization of the cable and satellite carrier compulsory licenses oipyrégkt Act, and
whether to extend those licenses to new technologies, such as local retransmission of broadcast signals by
satellite, retransmission of broadcast signals over the Internet and plgdetecompanies, and new markets
for public television.

In conductingthe fact-finding phase for this report, the Copyright Office scheduled three days of
pubic meetingsand solicited comments and reply comments from all interested parties. Comments were
filedwith the Office before the public meetings and reply comments were filed within one month after the
public meetings. T his arrangement provided all participants ample time and opportunity to express their

views and respond to alternative perspectives.

1 Satelite Home Viewer Act 4088, Pub. L. No. 100-667, 102 Stat. 3949-3960 (1988) [hereinatter Pub. L. No.
100-667 (1988)].

2 Satelite Home Viewer Act 4094, Pub. L. No. 103-369, 103 Stat. 3477 (1994) [hereinater Pub. L. No. 103-
369 (1994)].



Forty-three parties filed commentsin response to the Notice of Inquiry (NOI), and thirty-five parties
filedreply comments. These comments addressed a multitude of questions posed by the Office concerning,
for example, the continued need for the licenses, the harmonization of the licensing scheme, and possible
amendmentsto the curent licenses. More specifically, the comments addressed the extension of the Satellite
Home Mewer Act 1994, disputes surrounding the identification of and service to "unserved households,"
the adaption of the current license to the emerging spot beam technology and "open video systems," and the
applicability of the licenses to the Internet.

Duingthe three days of pubic meetings, twenty-four witnesses presented testimony to the Register
of Copyrightsand her staff on a variety of issues concerning the retransmission of broadcast signals under
the cable and satellite compulsory licenses. Representatives from the motion picture industry, cable
television, the broadcastingindustry, local television, sports associations, Internet audio services, performing
rights societies, satelite carriers, small business interests, and the telephone eatstagdressed, within
the context of a compusory licensing scheme, topics raised by recent advanchadaiagcand changes
in the multichannel video programming market.

T hese meetings andthe comments reflected no consensus among the users or the copyright owners
abou the fulure of the licenses. Cable operators found the current cable compulsory licensing adequate and
not in need of any major revision, unlike the copyright owners, who preferred abolishing the entire
compusory licensingscheme, or in the alternative, moving toward a marketplace solution through the use
of ratesbasedon fair market value in both the satellite and cable compulsory licenses. Similarly, satellite
carriers sought comparable rate structures in both licenses, but advocated that the satellite rate structure be
adustedto resemble more closely the cable license rate structure. The satellite carriers also voiced a need
for a permanent satelite compusory license as a means to become more competitive with the cable industry.
While it is clear that there are no easy answers to the questions posed by the emergence of new technology

(spot beaming, "open video systems," and the Internet), it is essential that the current compulsory licenses



be reevaluated in light of these technological changes and shifts in how the industries conduct their
businesses.
I THE CURRENT SYSTEM OF COPYRIGHT LICENSING
FOR BROADCAST RETRANSMISSIONS

There are currently two compulsory licenses in the Copyright Code, 17 U.S.C. § ke, et
governingthe retransmission of broadcast signals. A compulsgyright license is a statutory copyright
licensing scheme whereby copyright owners are required to license their works to users at a government fixed
price and under government set terms and conditions. The cable compulsory license, 17 U.S.C. § 111, allows
a cable systemto retransmit both radio and television broadcast programming to its subscribers who pay a
fee for such service. The satellite carrier compulsory license, 17 U.8IQ, $ermits a sallite carrier to
retransmit televison broadcast programming (but not radio) to satellite home dish owners for their private
home viewing. The satellite carrier compulsory license is scheduled to expirecember 311999; the
cable compulsory license has no sunset provision.

Senator Hatch requested that the Copyright Office examine and consider revision of these
compulsory licenses, as well as the possibility of combining the two into a single license to cover all
broadcast retransmissions. In addition, Senator Hatch requested that the Office focus on specific issues
related to each of the licenses, as well as to compulsory licensing in general. This report examines and

addresses each of these requests.

A. THE CABLECOMPULSORY LICENSE

T he cable compuisory license applies to any cable system that carries radio and television broadcast
signalsin accordance with the rules and regulations of the Federal Communications Commission (FCC).
These systems are required to submit royalties for the carriage of their signals on a semiannual basis in
accordance with prescribed statutory royalty rates. The royalties are submitted to the Copyright Office, along
with a statement of account reflecting the number and identity of the broadcast signals carried, the gross
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receiptsfrom subscribers for those signals, and other releNiagtififormation. The Gpyright Office
deposits the collected fundswith the United States Treasury for later distribution to copyright owners of the
broadcast programming through the procedure described in chapter 8 of the Copyright Act.

Creation of the cable compulsory license was premised on two significant congressional
considerations: first, the perceived need to differentiate for copyright payment purposes between the impact
of local versus distant broadcast signals carried by cable operators; and, second, the need to categorize cable
systems by size based upon the dollar amounéaxipts a system receives from subscribers for the carriage
of broadcast signals. These two considerations played a significant role in deciding what economic effect
cable systemshad on the value of copyrighted works shown on broadcast tefevision. Congress concluded
that acable operator's carriage of local broadcast signals did not affect the value of the works broadcast
because the signal was already available to the public for free through over-the-air broadcasting. Therefore,
the compulsory license essentially allows cable systems to carry local signals for free. Congress also
determinedthat distant signals do affect the value of copyrighted programecengse local advertisers,
who provide the principal remuneration to broadcasters enabling broadcasters to pay for programming, are
not wilingto pay increased advertising rates for cable viewers in distant marketsniat @ reasonably
expected to purchase their goods. Increased viewership of the programming through distant signal
importation by cable systems goes uncompensated because adveitisetspay for it. As a result,
broadcasterscannot pay greater sums to copyright owners. The classification of a cable system, by size,
based on itsincome from subscribers, assumes that only the larger systems which import distant signals have

any significant economic impact on copyrighted works.

3 SeeH.R. Rep. No. 1476, 94th Cong., 2d Sess. 90 (1976) [hereinafter H.R. Rep. No. 1476].

4 It should be noted, however, that cable systems which carry only local signals and no distant signals (a rarity)
are still required to submit a statemenaafount and pay a basic minimum royalty fee.
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Section 111 dstinguishes among three sizes of cable syatmmding to the amount of money a
system receives from subscribers for the carriage of broadcast signals. The first two classifications are small
to medium-sized calde systems known as Form SA-1's and Form SA-&spoirdance with the title of the
statement of account form which they file with their royalty payments. Form SA-1's pay a flat rate (currently
$28 per half year) for carriage of all signals, while Form SA-2's pay a percentage of gross receipts received
from subscribers for carriage of broadcast signals irrespective of the number of distant signals they carry.
The large systems, Form SA-3's, pay in accordance with a highly complicated and technical formula,
principally dependent on howthe FCC regulated the cable industry in 1976. This formula allows the systems
to dstinguish between carriage of local and distant signals and to pay accordingly. The vast majority of
royalties paid under the cable compulsory license come from the large cable systems.

T he royalty scheme for the large cable systems employs the statutory device known as the distant
signal equivalent (DSE). Distant signals are determined in accordance with two sets of FCC regulations:
the "must-carry" rues for broadcast stations in effect on April 15, 1976, and a station's television market as
curently definedby the FCC. 17 U.S.C. § 111(f). A signal is distant for a particular cable system when that
system would not have been required to carry the station under the FCC's must-carry rules, and the system
is not located within the station's television market. 17 U.S.C. § 111(f).

Cable systems pay for carriage of distant signals based upon the number of DSE's they carry. The
statute defines a DSE as "the value assigned to the secondary transmission of any nonnetwork television
programming carried by a cable system in whole or in part beyond the local service area of a primary
transmitter of such programming.” 17 U.S.C. 8§ 111(f). A DSE is computed by assigning a value of one to
a dstant independent broadcast station, and a value of one-guarter to distant noncommercial educational and
network stations, which do have a certain amount of nonnetwork programming in their broadcast days. A

cable system pays royalties based upon a sliding scale of percentages of itscgipss depending upon



the number of DSE's it carries. The greater the number of DSE's, the higher the total percentage of gross
receipts and, consequently, the larger the total royalty payment.

Asnotedabove, operation of the cable compulsory license is intricately linked with how the FCC
reguatedthe cable industry in 1976. 17 U.S.C. 111(hjf)c)The FCC regulated cable systems extensively,
restricting them in the number of distant signals they could carry (the distant signal carriage rules), and
requiringthem to black-out programming on a distant signal where the local broadcaster had purchased the
exclusve rightsto that same programming (the syndicated exclusivity rules). In 1980, however, the FCC
took a decidedly deregulatory stance towards the cable industry and eliminated the distant signal carriage
rues and the syndicated exclusivity ("syndex") réles. Cable systems were now free to import as many
distant signals as they desired.

Pursuant to its statutory authority, and in reaction to the FCC's actionoftyeight Royalty
T ribunal conducted a rate adjustment proceeding for the cable compulsory license to comp@ysage c
ownersfor the loss of the dstant signal carriage rules and the syndex rules. This rate adjustment proceeding
produced two newrates applicable to large cable systems making section 111 royalty payments. 47 Fed. Reg.
52,146 (1982). Thefirst, to compensate for the loss of the distant signal carriage rules, was the adoption of
a royalty fee of 3.75% of a cable system's gross receipts for carriage of each distant signal that would not
have previously been permitted under the former distant signal carriage rules.

T he secondrate, adopted by the Copyright Royalty Tribunal to compensate for the loss of the syndex
rules, is known as the syndex surcharge. Large cable operators must pay this additional fee when the
programming appearingon a distant signal imported by the cable system would have been subject to black-

out protection under the FCC's former syndex rules.

5 Malite T.V.v. F.C.C. 652 F. 2d 1140 (2d Cir. 1981), cert. denied sub. nom., National Football League, Inc.
v. F.C.C, 454 U.S. 1143 (1982).

6 Royalties collected from thersdex surcharge have decreased considerabicemt years because the FCC
(continued...)



Since the Tribunal's action in 1982, the royalties collected from cable systems have been divided into
three categories for distribution to copyright owners to reflect their origin: 1) the "Basic Fund," which
includes all the royalties collected from SA-1 and SA-2 cable systems, and the royalties collected from large
SA-3 systems for the carriage of distant signals that would have been permitted under the FCC's former
distant signal carriage rules; 2) the "3.75% Fund," which includes the royalties collected from large cable
systemsfor distant signals whose carriage would not have been permitted under the FCC's former distant
signal carriage rules; and 3) the "Syndex Fund," which includes the royalties collected from large cable
systemsfor carriage of distant signals containing programming that would have been subject to black-out
protection under the FCC's former syndex rules.

In order to be eligible for a distribution of royalties, a copyright owner of broadcast programming
retransmitted by one or more cable systems must submit a written claim to the Copyright Office. Only
copyright ownersohonnetwork broadcast programming are eligible for a royalty distribution. 17 U.S.C.
8 111(d)(3). Eligible apyright owners must submit their claims in July for royalties collected from cable
systems during the previous year. 17 U.S.C. § 111(d)(4)(A). Once the claims have been processed, the
Librarian of Congressdetermines whether there are controversies among the parties filing claims as to the
proper division and dstribution of royalties. If there are no controversies -- meaning that the claimants have
settledamongthemselves asto the amount of royalties each claimant is due -- then the Librarian distributes
the royalties in accordance with the claimants' agreement(s) and t¢eedirng is concluded. The Librarian
must intiate a distribution proceeding in accordance with the provisions of chapter 8 afpiywglt Act
for those claimants who do not agree. 17 U.S.C. § 801.

In addtion to compuisory licensing under section 111, copyright owners and cable operators are free

to enter into private licensingagreements for the retransmission of broadcast programming. Under a private

(...continued)
has reimposed syndicated exclusivity protection in certain circumstances.
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licensingagreement, the parties step outside the licensing regime of section 111 and negotiate their own
termsandroyalty rates for the retransmission of broadcast programming. Private licensing occurs most
frequently in the context of particlar sporting events, where a cable operator wishes to retransmit a sporting
event carried on a dstant broadcast station, but does not wish to carry the station on a full-time basis. The
practice of private licensing is not widespread as most cable operators rely exclusively on the cable

compulsory license.

B. THE SATELLITE CARRIER COMPULSORY LICENSE

T he cable compusory license was enacted as part of the Copyright Act of 1976 and is indefinite.
In the mid-1980s, the home diadardish industry grew significantly, and sHite carriers had thepportunity
toretransmit broadcast programming to home dish owners. In order to facilitate this business, Congress
passedthe Satelite Home Viewer Act1f88¢ which created the s#ite carrier compulsory license found
in17 U.S.C. §119.

T he satellite carrier compulsory license is similar in many respects to the cable license. The license
alows satelite carriers to retransmit television broadcast signals (but not radio) to their subscribers upon
semiannual submissions of statements of account and royalty fees topjeght Office. The calculation
of the royalty fees under the satelite carrier license is, however, significantly different from that of the cable
compuisory license. Rather than determine royalties based upon a complicated formula etgipissand
appilication of outdated FCC rules, royalties under section 119 are calculated on a flat, per subscriber, per
signalfee basis. T elevision signals are divided into two categories -- superstation signals (i.e. commercial
independent stations) and network signals (commercial network stations and noncommercial educational

stations) -- each with itsown attendant royalty rates. llibatearriers multiply the respective royalty rate

7 Underthe cable compulsory license, a cable operator that carries any part of a broadcast signal, no matter how
momentary, must pay royalties for the signal as ifit had been carried for the full six monthacobth@ing period.

8 Pub. L. No. 100-667 (1988).



for each signalthey carry by the number of subscribers ab@ive the signal. This calculation is done for
each ofthe sx months of the accounting period, and the total fees yielded equals the semiannual royalty
payment.

Satellite carriersmay use the dhtte carrier compulsory license to retransmit superstation signals
to subscribers located anywhere in the United States. The same is not the case, however, for the
retransmission of network signals. A satellite carrier may only make use of the satellite compulsory license
for the retransmission of network signals to "unserved households." The statute defines an unserved
household as one that cannot receive an over-the-air signal of Grade B intensity of a network station using
a conventional rooftop antenna and has makived the signal from a cable system within the previous 90
days. 17U.S.C. 8§ 119(d). Section 119 requiredlisatearriers to provide the television networks with
subscriber lists to facilitate the determination by broadcasters as to whether subsréiensg network
signals in fact reside in unserved households.

T he satellite carrier compulsory license created by the Satellite Home Viewer A888fwas
intended to expire at the end of 1994. Instead, in that year, Congress re-authorized the license for an
addtional 5 years,and made some changes to the license. The two most significant changes made by the
Satellite Home Viewer Act 01994 involved creation of a temporary mechanism designed to allow
broadcasters to target impermissible service of network signals, and adoption of a "fair market value"
standard for adjusting the royalty rates of the license.

The purpose of the transitional signal intensity measurement regime was to enable network
broadcastersto eliminate service of network signals to subscribers who did not reside in unserved households
without incurring the cost of bringing copyright infringement suits. For two years, 1995 and 1996, the statute

authorized network affiliate stations to issue written challenges to satellite carriers for any subscribers that

9 Pub. L. No. 103-369 (1994).

10 This procedure, known as the signal intensity measurement procedure, expiemtobdd 311996.
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they believedwere not entitled to receive network carriage from the carrier. If the subscriber resided in the
Grade B contour of the challenging station (generally thought to be the station's over-the-air service area),
the satellite carrierpon eceiving the challenge, had the option of either turning off the subscriber's service

of that network, or conductinga measurement of the intensity of the signal arriving at the subscriber's rooftop
antenna. Ifthat measurement indcated that the subscriber did receive a signal of Grade B intensity, then the
carrier would absorbthe cost of the test and immediately turn off service of that network signal. If the test
revealedthat the subscriber did not receive a signal of Grade B intensity, then service could continue and
the chalenging broadcast station was responsible for reimbursing tHiéesaterier for the cost of the
measurement. 17 U.S.C. § 119(a)(8).

T he transtional signal measurement provisions of the Satellite Home Viewer AéBdfwere not
satisfactory. Whie many challenges were issued, few if any tests were conducted. Principal reasons given
for the lack of testing were that the cost of a test exceeded the revenues received from the subscriber for
receipt of network signals, and the failure each agreement as to the parameters of an appropriate test.
Subscribers lost their network service without a determination as to whether or not they were unserved
households and without any means of determining if their service could be restored. Moreover, the
transtional signal measurement provisions did not solve the broadcasters' concern about avoiding copyright
infringement litigation. Recently, broadcasters filed several lawsuits against oltiteszaerier alleging
violation of the unserved household provision of section1119.

T he second significant change made by the Satellite Home Viewer A&9f involved a change
inthe standard used to adjust the royalty rates for superstation and network signals. Under the Satellite
Home Mewer Act of 1988, an arbitration panel was directed to adjust the royalty rates iacc®®@ding
toa number of established statutory criteria. These criteria included considering the cost paid by cable

operators under the cable compulsory license for the retransmission of broadcast signals, as well as the fees

11 geetext at note 117.
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paid for retransmission of broadcast signals under any privately negotiated licenses. The 1994ded repl
these criteria by drectingthe arbitration panel to adjust the royalty rates to yield royalty fees that reflect the
fair market value of the programming contained on the signals. The arbitration proceeding applying this
standard is currently underway, and a final determination will be issued in the fall of this year.

Unlike the cable compuisory license, the satellite carrier compulsory license has a statutory sunset,
andis scheduedto expire at the end of 1999. Consideration of whether or not to extend the license and, if

so, under what conditions, is one of the focal points ofrépsrt.
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I. SHOULD THE CABLE AND SATELLITE CARRIER
COMPULSORY LICENSES CONTINUE TO EXIST?
A. HISTORY

Since its inception, copyright law has been designed to promote the production of creativity by
conferringto authorsthe exclusive right to exploit their works. Compulsory licensing is an exception to the
rule of exclusive ownership and, therefore, has been supported by the Copyright Office only when
"warranted by special circumstanceés."

With respect to the cable and satellite carrier licenses, those special circumstances concern the
difficutties and costs of clearing all rights on a broadcast signal. In 1976, Congress found "that it would be
impractical and unduly burdensome to require every cable system to negotiate with every copyright owner
whose work was retransmitted by a cable systém." Congress, therefore, created the cable compulsory
license for the secondary transmission of broadcast signals. For those same reasons, the Copyright Office
supported the creation of the cable compulsory license at that4ime.

As early as 1981, however, the Copyright Office recommended to Congress that the cable
compulsory license be abolished,

Thegeneral principle of the copyright law is that copyright owners are
entitledto receive fair compensation for the public performance of their
works, especially in the case of performances for profit. Cable systems
perform copyrighted works for profit when they make secondary
transmissions of such works. Copyright owneitsb@ more confidently

assured of rightful compensation if that compensation is determined by
contract and the market rather than by compulsory license.

12 Private Use, Private Property and Public Policy: Home Recording and Reproduction of Protected Works,
David Ladd, Register of Copyrights, p. 44, presented at h€dngress of INTERGU, September, 1981.

13 H.R. Rep. No. 1476, at 89.

4 Copyright Law Revision: Hearings on H.R. 2223 Before the Subcomm. On Courts, Civil Liberties, and the
Administration of Justice of the House Comm. on the Judicidy) Cong., 1st Sess. 976-977 (1975) (letter of Barbara
Ringer, Register of Copyrights).
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In the last five years, the cable industry has progressed from an infant
industry to a vigorous, economically stable industry. Cable no longer needs
the protective support of the compulsory license.

A compusory license mechanism is in derogation of the rights of authors
and copyright owners. It should beliged only if compelling reasons
support itsexistence. Those reasons may have exisi€¥i. They no
longer dots

At the same time that the Copyright Office recommended the elimination of the cable compulsory
license and full copyright lidity for distant signals, it recommended an exemption frapyeight liablity
for local signals and imported network signals where no local network signal was avéilable.

Duingthe 1980s, several bills were introduced to eliminate the cable compulsory license for any
cable system servingmore than 2,500 subscribers on the ground that larger cable systems had matured to the
point where they could negotiate with the copyright owners diréttly.

Afterthe D.C. Circuit Court of Appeals found in 1985 that the FCC's cable must-carryrules, as
written and as justified, were unconstitutional, bills were introduced in th& $8@'s that would have

eliminated the cable compusory license, but would have continued the compulsory license for those systems

that agreed to carry all the television stations in their maeket.

15 Copyright/Cable Television: Hearings on H.R. 1805, H.R. 2007, H.R. 2108, H.R. 3528, H.R. 3530, H.R. 3560,
H.R. 3940, H.R. 5870, and H.R. 5949 Before the Subcomm. On Courts, Civil Liberties, and the Administration of
Justice Pt. 1, 97th Cong., 1st and 2d Sess. 959-960 (1981) (statement of David Ladd, Register of Copyrights, U.S.

Copyright Ofice).
16 |d.at 903.

17 H.R. 3528, 97th Cong., 1st Sed9q1), H.R. 1388, 98th Cong., 1st Sess. (1983); H.R. 3339, 99th Cong., 1st
Sess. (1985).

18 Quincy Cable TV, Inc. v. FC(768 F.2d 1434 (D.C. Cir. 1985), cert. denied sub ndational Association
ofBroadcasters v. Quincy Cable TV, 1nd76 U.S. 1169 (1986). Busee TBS, Inc. v. FCC, 65 U.S.L.WA208 (1997),
where the Supreme Court afirmed the 1992 must-carry rules dstuthosal.

19 S. 2529 100th Cong., 2d Se&88); H.R. 4293, 100th Cong., 2d Sess. (1988); S. 177, 101st Cong., 1st Sess.
(1989); H.R. 109, 101st Cong., 1st Sess. (1989).
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1. The Introduction of Satellite Carrier Retransmissions

While Congresswas reviewing its approach to cable retransmission during the 198lide, cateer
retransmissions created a competing industry. Although the industry began with the unauthorized
interception of broadcast signals, Congress amended Section 605 of the Communications Act in 1984 to
alowhome dish ownersto intercept broadcast signals under certain comdditions. In so acting, Congress only
resolvedthe communications policy aspect. There still remained the questiopyoigbt liablity for
satellite retransmissions of broadcast signals.

In 1988, the Gpyright Office supported the creation of the Bagecarrier compulsory license
believing that a marketplace structure for the purchase dfit®atetransmitted programming was not
immedately feasibe, but the Office also supported an early sunset to thieesaaerier compulsory license,
favoring a marketplace approach for clearingygrights in pace of an indefinite or permanent compulsory
licensez2  Copyright owners also supported the license's creaoaude they saw the slite carrier
industry as a potentially valuable competitor to cable.

Congressional intent, as expressed in the House Judiciary Committee Report on thid, 10880,

"The bill rests on the assumption that Congress should impose a compulsory license only when the

marketplace cannot suffices" Similarly, the House Energy and Commerce Committee Report called the

2 Cable Communications Policy Aef1984, Pub. L. No. 98-549, 98th Cong., 2d Sess., § 605(b) (1984).

21 Satellite Home Viewer Copyright Act: Hearings on H2B48 Before the Subcomm. On Courts, Civil Liberties
and the Administration of Justice on the House Comm. on the JuditR0th Cong., 2d Sess. 174 (1988) (statement
of Ralph Oman, Register of Copyrights, Copyright Ofice).

2 "Asyoknow, the leaders in the motion picture industry . . . have been very concerned abottioonpe
the cable industry. The concentration that grows seemingly everyday in the hands of a few large MSOs is of concern
tous. ... [Thereshould be contiien to the cableridustry. Cable . . . enjoys the benefits of compulsory license. This
small competitorIsould enjoy the same beneit." ldt 83. (statement of Timothy A. Boggs, MPAA).

2 H.R. Rep. No. 887, Part 1, 100th Cong., 2d Sess. 15 (1988).
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satelite carrier license "a temporary, transitional statutory license to bridge the gap until the raeekedpl
function effectively.?

In 1994, the sdfite carrier icense was extended for another 5 years on the basis that "a marketplace
solution for clearing copyrights in broadcast programming retransmitted blteatarriers is still not
available.?s

T he Copyright Office supported the extension of sectibf for three reasons: (1) it would resolve
the litigation that was taking place at that time between tpyght Office and satite carriers concerning
whether satellite carriers would qualify for a sectidlnl license in the absence of a section 119 license; (2)
it would assure access to broadcast signals, and thus increasdithefakatellite carriers to attract
investment capital for the then newDBS services; and, as a result, (3) it would guarantee the satellite carrier's

position as a strong and significant competitor of cZble.
Asto any extension of the satellite carrier licenseobel 1999, the Senate Judiciary Committee said:

While the committee stresses the importance of a private marketplace
solution by the end of 1999, this is nagaessarily the final extension of the
satellite carrier compulsory license. It would be neither equitable nor good
policy to subject the satellite industry, absent negotiated license
agreements, to full copyright lidgiby in the year2000 while satiéite's
competitor, the larger, well-established cable industry, is allowed to enjoy
the benefits of its own compulsory license indefinitely. The limited
extension of section 119 permits Congressapgortunity to reconsider the
postion andrelationship of satellite retransmissions in tpg/aght world

5 years from now and decide whether compulsory licensing is still the
correct legsiative solution. During its reconsideration the committee must

24 H.R. Rep. No. 887, Part 2, 100th Cong., 2d Sess. 15 (1988).

25 S. Rep. No. 407, 103d Cong., 2d Sess. 8 (1994) [hereinater S. Rep. No. 407].

% Cableand Satite Carrier Compulsory Licenses: Hearing on H.RB9 and H.R. 1103 Before the Subcomm.
On Intellectual Property and Judicial Administratioh)3d Cong., 1st Sess. 18-19 (1993) (statement of Ralph Oman,
Register of Copyrights, Copyright Ofice).

15



not overlook the relative position of the cable industry in that same world
as wellz

Thefirst question before the Office in this inquiry is whether the time has come when the cable
industry andthe satelite cartier industries can, by resort to private magetpkechanisms, overcome the

transactional problems that were the original justification for Congress' creation of the licenses.

B. THE COMMENTS

1. The Cable License

Representatives of the cable industry uniformly testified that the cable license is still needed. The
National Cable T elevision Association (NCT A) asserts that the transactional problems for cable systems are,
if anything, greater today thanin 1926. T hey cite the near tripling of cable systems (G®nt8,almost
11,000),and the more than doubling of broadcast stafforrm 706 to over 1,500) since 1976. They
describe that in the albsence of a license, negotiations would be required to obtain clearances for all programs
on each station a system would want to carry, typically, nine local stations and three distant stations:

Every cabe system in the United States would be forced to anticipate the
programmingthat would be shown, identify the appropriate owner of the
copyrightedworks, negotiate for the rights to retransmit those works, and
acquire the personnel and equipment to black out programming for which
rights could not be obtained. And unlike cable networks, which have rights
to authorize the nationwide carriage of their networks' programming,
broadcasters may not have rights to authorize the retransmission of the

works that make up their broadcast day.

NCTA, comment 34, at 6-7.

27 S. Rep. No. 407, at 8.

28 TheNational Cable Television Association is the principal cable television industry serving over 80% of the
national cable customers and 100 cable network programs. National Cable Television Association, comment 34, at 1
[hereinafter NCTA, comment 34].
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The Small Cable Business Association (SCBA) describes the costs of clearing the rights as two-
fold» Thereisthe cost of the time of the employee or employees of the system, and there is the cost of
outside assistance to negotiate the agreements. SCBA estimates that small cable operators would likely incur
at least $10,000 in outside counsel fees to clear the rights to an average of five broadcast signals per system.
T hat cost wouldrepresent anywhere between $10 and $200 per subscriber for the 75% of all cable systems
that have 1,000 or fewer subscribers in their system. SCBA, comment 9, at 3-5.

The SCBA also warns that small cable systems have difficulty negotiating equitable rates for
programming because of unequal bargaining power, and therefore, in a private nagekgtpy would end
up paying more for their programming than the large operators. Although the small operators have recently
formeda buying co-operative, the National Cable Television Co-operative (NCTC), the SCBA reports that
several major programmers have refused to deal with the NCT @t éd7. The Wireless Cable Association
International, Inc. WCA}? representing MMDS systems, also claims its wireless cable operators lack any
market power to negotiate. WCA, reply comment 4, at 3.

T he Cable Telecommunications Association (CATA) notes that even when a small cable system
isowned by a large MSO, it still needs the compulsory liceresmuse, under FCC cable rate regulation,

a smaller cable system may not be cross subsidized by its parent orgarszation.

2 TheSmal Business Association represents almost 300 small cable operators, most of whom serve fewer than
1,000 subscribers. Small Cable Business Association, reply comment 33, at 1 [hereinater SCBA, reply comment 33
or comment 8].

3 TheWireless Cable Association International, Inc. is the principal trade association representing the wireless
cable industry. Its membership includes most wireless cable operators in the United States, licensees of many of the
Multipoint Distribution Service stations and Instructional Television Fixed Service stations that lease transmission
capacity to programming and manufacturers of wireless cable transmission and reception equipment. Wireless Cable
Association International, Inc., reply comment 4, at 1 [hereinafter WCA, reply comment 4].

31 The Cable Telecommunications Association represents owners and operators of cable television systems
serving approximately eighty percent of the nation’s cable television subscribers. Cable Telecommunications
Association, comment 21, at 1 [hereinater CATA, comment 21 or reply comment 23].

2 TransaiptCopyright Office Hearing on Compulsory Licensé88 (May 7, 1997) (tésnony of Stephen R.
(continued...)
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Certain copyright owners alsopguort retention of the cable compulsory licenseduse they fear
that their modest incomes from the cable license would be reduced severely by the transaction costs of
negotiatingin the free marketplace. National Public Radio (MPR) states that it and its member stations
curently receiv200,000-$300,000 a year in sectibhl royalties, but "this income would likely disappear
asaresut ofthe increased cost of negotiating individual licenses and discontinued cable carriage of public
radio stations." NPR, comment 36, at 6-7.

2. Other Reasons Offered For Retaining the Cable Compulsory License

While the transaction costs of clearing the rights to the works on broadcast signals was the major
reason cited by the commenters who urged that the cable compulsory license should continue to exist, they
supported retaining the license for the following other reasons.

a. Heavily regulated arend2ommenters expressed the view that resort to free market
negotiations for licensesto retransmit broadcast signals is not appropriate in a context where cable systems
are so heavily regulated in every other respect by the FCC.

So long as one of the players, for instance, a broadcaster, gets the
transmission medium from the Government for free while another
competitor has to pay franchise fees just to build their own transmission
medum, andthe third competitor, the DBS industry now, has a split system
where some of them under Government mandate were allowed to have
spectrum for free and others have now had to pay for that spectrum, the
Government is intimately involved in every step of telecommunications
policy. ... We are not free, for instance, in the cable industry not to carry
local broadcast signals. We're required to carry those signals. That's the
must-carry rde. It'snot afree market. . . . If you got the government out of
all of the aspects of telecommunications, then we might all be free to
negotiate on an equal basis. CATA, tr., at 404-405.

See alsoNCTA, comment 34, at 7-8.

(...continued)
Efros, President, Cable Telecommunications Assaociation)[hereinater CATA, tr.].

33 Nationd Public Radio, Inc. is a non-profit membership organization representing 560 full-service public radio
stations and managing the Public Radio Satellite Imerection System. National Public Radio, Inc., comment 36,
at 1 [hereinatter NPR, comment 36 or reply comment 14].
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b. Must-carry requirementsCommenters also note that so long as must-carry
obligationsareimposed on cable systems, they cannot be required to carry all the local signals, and at the
same time, negotiate freely for local signals, becausedpgright owners know, in the end, that the cable
systems are obliged to take the signal. "We can think of no comparably simple, efficient, and comprehensive
way for must-carry to work, absent the local compulsory liceftse.” NAB, tr., at 32.

c. Marketplace adjusmerffommenters observe that after 20 years, the marketplace
hasfuly adjusted to the cable compulsory license. It is a system that generally works for all concerned.
P rogram supplierswho sellto superstations such as WTBS know the progiidmadistributed nationwide
and charge accordngy. Smilarly, sports leagues make private arrangements to compensate for the incursion
of out-of-town sporting events into local markets. U.S. Weest, comment 4, at 7-8.

Making a similar argument, The National Association of Broadcasters (RMAB), states that
eliminating the cable license "would require substantial and costly modifications to existing marketplace
mechanisms." NAB, comment 39,at 5. The Association of Local Television Stations (ALTV), states that
"the investment of time and resources necessary to establish a new private licensing scheme would be

misplaced.” ALTV, comment 30, at 9.

3 Copyright Office Hearing on Compulsory Licens@8 (May 6, 1997)(tésnony of Benjamin F.P. Ivins,
Associate General Counsel [for Intellectual Property and International Legal Afairs] National Association of

Broadcasters [hereinater NAB, tr.].

35 U.S. West, Inc. onns the third largest cable television distributor in the United States, Continental Cablevision.
It serves about fivenillion domestic cable customers and holds a partnership interest in Time Warner Entertainment
aswell as an array of video program and other production interests. US West, Inc., comment 4, at 1 [hereinater US
West, comment 4 or reply comment 13].

3  The National Association of Broadcasters is an incorporated association of radio and television stations and
broadcast networks, which serves and represents the broadcast industry. The National Association of Broadcasters,
comment 39, at 1 [hereinater NAB, comment 39 or reply comment 30].

37 TheAssociation of Local Television Stations, Inc. is a non-profit association of broadcast television stations
unafiliated with the ABC, CBS, or NBC television networks. The Association of Local Television Stations, Inc.,
comment 30, at 1 [hereinater ALTV, comment 30 or reply comment 10].
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d. Adequate compensatiddsers of the compulsory license assert that the compulsory
license system hasserved well to compensate copyright owners for the use of their works. United Video,
tr., at 511. The National Cable T elevision Association observed that the cable industry has paliio®2.3 b
in 20 yearsfor the retransmission of copyrighted works. Currently, the payments amount to about $170
milion a years® ALTYV states that the record is lacking in establishing thatoyngright owners have
incurred any harm due to the compulsory license. ALTV, comment 30, at 7-8.

However, the copyright ownerswho testified in favor of eliminating the cable license assert they are
undercompensated by the curent compulsory license. MPAA, ; NCAA, *BMI, comment 27, at 12. "On
average, cable operators pay lessthan 12 cents [per subscriber per month per signal] — or less than one-third
of the market rate*® Baseball, comment 17, at 14.

e. Smallsystem subsidyhe current cable license permits small cable systems to pay
a lower fee forthe retransmission of broadcast signals than the larger cable systems. The opposite would
occur in a free marketplace where the larger companies would get discounts but the smaller companies would

not. CATA, tr., at 423-424.

3 Transaipt,Copyright Office Hearing on Compulsory Licensg$l (May 6, 1997)(tésnony of Raymond J.
Dufly, Senior Vice President, United Video Satellito@y, Inc. [hereinatter United Video, tr.].

39 Transcript,Copyright Office Hearing on Compulsory Licensé8 (May 6, 1997)(téBnony of Decker
Anstrom, President, the National Cable Television Association [hereinafter NCTA, tr.].

4 TransaipiCopyright Office Hearing on Compulsory Licens&46 (May 6, 1997)(tésnony of Fritz Attaway,
Motion Picture Association of America, Inc. [hereinater MPAA, tr.]

4 TransaipiCopyright Office Hearing on Compulsory Licenseg9, 631 (May 6, 1997) (t@ésiony of Ritchie
T. Thomas, Esq., representing the National Collegiate Athletic Association [hereinatter NCAA, tr.].

42 Broadcast Music, Inc. is a music performing rights licensing organization which licenses the public performing
right in approximately three million musical works. Broadcast Music, Inc., comment 27, at 1 [hereinatter BMI,
comment 27 or reply comment 27].

43 The Ofice of the Commissioner of Baseball represents the thirty clubs engaged in the sport of Major League
Baseball. The Ofice ofthe Commissioner of Baseball, comment 17, at 1 [hereinater Baseball, comment 17 or reply
comment 20].
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f. Public benefits. The Small Cable Business Association (SCBA) asserts that the
cable industry ismerely athird party beneficiary of the compulsory license. The primary beneficiary is the
pubic which is able to enjoy the importation of distant signals made possible by the compulsory license.
SCBA, tr., at 477.

3. Reasons to Himinate the Cable License

Onthe other hand, most copyright owners took an entirely different view of thdlityasib
establishing a free market atternative to the cable and satellite compulsory licenses, and offered the following
reasons why the licenses should be abolished.

a. Maturation of cable industry T hey assert that the cable industry has matured since
1976 andisfuly able to negotiate in the free marlat@l Broadcast Music, Inc. (BMI) argues that the cable
licenseis no longer necessary because the cable industry has grown in the last twenty years to the point
where it can negotiate in the free marketplace with no lack of bargaining power. By thel®8bp62.1
milion households subscribed to cable, and the cable industry's total revenues from all sour$2s \dere
bilion. Thisbrought the cable industry to virtual equality with the broadcast industry which had revenues
of $27.9 ion in 1995. BMI, comment 27, at 6-7. In contexts other than the compulsory license, the cable
industry has successfully negotiated in the free marketplace for such things as the clearance of basic cable
programming services, broadcast retransmission consent, and the music rights in local origination
progamming._ldat 7-8. BMI believes that the cable industry could negotiate as well the clearance of
programs on broadcast signals.

However, the Wireless Cable Association International, Inc. (WCA) states that MMDS systems, just
recently recognized as cable systems for purposes of using the setli@ompulsory license, are in exactly

the same posttion today that the cable and satellite industries were in at the time those licenses were created.

44 TransaipiCopyright Office Hearing on Compulsory LicensédMay 7, 1997)(t¢smony of Matthew Polka,
Esq., Eric Breisach, Esq., representing Small Cable Business Association [hereinater SCBA, tr.].
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WCA describes the wireless cable industry as "fledgling" and "nascent" and asserts that, without the
compulsory license, MMDS systems would find "it difficult . . . to enter the market and provide consumers

with a choice for video programming services . . . or compete with incumbent cable systems." WCA, reply
comment 4, at 3.

b. Programming vitalityDistant signals are no longer the vital source of programming
they once were. The Moation Picture Association of América (MPAA) states that the importance of distant
signals to cable systems has diminished considerably since 1976. "There are well over a hundred
marketplace sdite-delivered cable and sdlite services available to the public" as compared to an average
of just three distant signals per cable system, notes MPAA. MPAA, tr., at 46. Therefore, the importance of
the government guaranteeingto cable systems access to these signals at a government set price is no longer
a matter of "the public interest.” Id.

C. GovemmentintervenionGovernment intervention in the marketplace alters the
choices consumers and businesses would make in an otherwise free market. MPAA objects to the
"government pickingwinnersandlosers.” By granting the compulsory license to some delivery systems and
not others, or by settihga government price for distant signals but not cable channels, "you end up creating
advantages anddsadvantages for these various industries in the marketplace," which results in unintended
market dislocations. MPAA, tr., at 56, 119.

d. Shifing of costs he cable license avoids certain transaction costs, but creates other
transaction costs. The American Society of Composers, Authors and Publishers (ASCAP) argues that the

current system unreasonably shifts much of the transaction costs and burdens onto the copyrighft owners.

4 The Motion Picture Association of America, Inc. is an association that represents copyright owners who
syndicate movies, television series and specials to broadcast stations and cable networks.

46 The American Society of Composers, Authors and Publishers is the oldest and largest musical performing
rights sodety in the United States with more than 79,000 members comprised of composers, lyricists and publishers of
copyrighted musical compit®ns. The American Society of Composers, Authors and Publishers, comment 6, at 2

(continued...)
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While a cable system's only transaction cost, other than the royalty payment itself, is to fill out a government
formtwice a year, the "copyright owners must negotiate among themselves about how to divide up the
royalties. Ifthey are unable to agree, again, copyright owners must engage in costly, time consuming and
lengthy arhitrations, first among competing claimant groups to the same royalty pie and then, often, among
claimants within the same claimant group.” ASCAP, comment 6, at 24. ASCAP finds that these additional
arbitrations reduce the amount of royalties ultimately paid to copyright owners, and greatly delay the time
when the royalty payments are finally paid to the copyright ownersat R4-25.

e. Inadequate compensationCopyright owners assert they are inadequately
compensated by the curent cable license. MPAA offers several analyses to show that thdli®h70 m
annual royaltiesthe cable industry currently pays is less than what they would pay in a free market. While
the $170 riion represents payment for an average of 10 local and distant signals, the cable industry pays
the following for a singe channel: CNN - $247.4llion; ESPN -$485.2 nillion; TNT - $360 nillion; and
USA - $220 niion. MPAA, reply comment 3, at 4. MPAA also endeavors to show that Washington area
cable systemspay intherange of $ .08 to $ .13 per subscriber, per signal, while the following per subscriber
fees ohtain for cable channels: CNN - $0.31; ESPN - $ 0.63; USA - $ 0.29; Discovery - $0.14; and TNT -
$0.46. Idat 5.

f. Small cable sysemswould be able to negotiate in a free maAREIAP expresses
confidence that in a free market, there could be reasonable negotiation with the smaller cable systems.
"ASCAP negotiateswith the radio industry which has 11,000 radio stations, many of whom are tiny radio
stations, daytimers, that have very little income, that are virtually automated. . . . We're able to negotiate with

them." ASCAP, tr., at 426-427.

(...continued)
[hereinafter ASCAP, comment 6 or reply comment 11].
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Major League Baseball (Baseball) also reports good success in concluding free market negotiations
with the cable and satellite carrier industries for specific sports programming, including a Sunday and
W ednesday night package of baseball games on ESPN that reachéi®@éScable and satellite subscribers;

a Monday and Thursday night package of games over the FX and Fox Liberty cable networks; and a package
caledMLB Extra Innings for satellite subscribers. "All of these packages are the product of arms length
marketplace negotiations. All of these packages provide baseball with fair market compensation and other
marketplace rights, without unnecessary administrative costs. These packages demonstrate that compulsory
licensing is not necessary and that the marketplace can work if given a chanc.%1dl.

4, Possible Free Market Mechanisms for Clearing Rights to a Broadcast Signal

In any discussion of the possible elimination of the cable license, the question is what free market
mechanisms exist now, or could come into existence, that would work efficiently to replace the current
compulsory license. The following mechanisms have been suggested:

a. Require broadcast sationsto acquire cable retransmission rights from the program

suppliers, and allow the cable system to negotiate with the broadcast station for the entire Eigisal.

mechanism was suggested by the FCC as the means to go to a free rmeekiatjtk1989 study of the cable
license.

Broadcast stations are likely to evolve into retransmission rights packagers,
with cable systems operating in a role analogous to "affiliates." Packages
of retransmission rights could encompass the entire programming day of
the broadcast stations, or only a part of it. This would depend on the range
of proggamming for which the station acquired retransmission rights. . . .
T his process coudwork for nationally, regionally, or locally retransmitted
stations. In some cases, national superstations might actually evolve into
full copyright cable program channeis.

47 TransaiptCopyright Office Hearing on Compulsory License$0-611 (May 8, 1997)(tesony of Thomas
J. Ostertag, General Counsel, Ofice of then@ussioner of Baseball [hereinafter Baseball, tr. ].

4 Inthe Matter of Compulsory Copyright License for Cable Retransmis$fbd2 and 189, 66 Rad. Reg. 2d
1259, 1262, 1295 (1989).
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However, U.S West observes that broadcasters have not shown any interest in this arrangement.
"Broadcasters have refusedto change their program acquisition practices to place themselves in position to
clear their broadcast day." U.S. West, comment 4, at 5. U.S. West believes that until all broadcasters
assemble the rights to clear their broadcast days for cable retransmission, there is no private market
alternative to the compulsory license. &tl.6.

b. Alow the major copyright owners to form collectives and bargain directly with
associations representing cable systerASCAP notes that copyright owner collectives have already
developedregardngdstribution of cable royalties. Under the distribution proceedings that were conducted
by the Copyright Royalty Tribunal, and now by thep@right Arbitration Royalty Panels, claimant groups
have coalesced to represent the works that are performed on broadcast signals. They are: the Program
Suppliers (movies, re-runs, and specials), the Joint Sports Claimants, the Public Television Claimants (PBS,
P TVstations, and producers for PBS), the Broadcast Claimants, the Devotional Claimants, the Canadian
Claimants, the Noncommercial Educational Radio Claimants (NPR and NP R-affiliated stations), and the
Music Claimants (ASCAP, BMI & SESAC).

Thus, in a free marketplace, cable systems andlisatrriers merely

would be expanding their negotiations with the same limited group of

collective representatives with whom they now negotiate under the

strictures of the voluntary negotiation provisions of Section 111 and 119,

in rate adustment proceedings every five years, in retransmission consent

andmust-carry matters, and even in certain nonbroadcast rights contexts.

ASCAP, comment 6, at 23.

However, the Association of Local Television Stations is pessimistic about the feasibility of
colectives, calingthem "antitrust time bombs" that would lead to "contention and litigation" over whether
the collectives undermine competition, and therefore the transaction costs would be "ongoing and

substantial" ALTV, comment 30, at 9. Similarly, NAB conjectures that if collectives are created similar

to those nowexistingin the music industry, to have antitrust oversight would be required in the form of rate
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couts; that would be merely a "variation on a theme" from what currently exists, and there would be a
"whole lot of pain and suffering to get there for no particular benefit." NAB tr., at 104.

C. Guaranteed accedsuarantee program access but haygycight owners and cable
operators negotiate the level of payment, similar to AGIEOA in Europe. MPAA supports this as a major
improvement to the current compulsory license, but cautions that the difference between the United States
and Europe isthat in Europe, the many different languages act as a natural barrier to retransmission of distant
signals, so the amount of negotiation and clearance is far less. MPAA, tr., at 106, 114.

T he SmallCable Business Association (SCBA) cautions that this is the system we have now with
the satellite carrier license, and it has not worked. They note that twit@9ihand in 1996, the statute
caledforthe ownersand the users to negotiate the level of payment, but twice no agreement was reached,
and the parties had to resort to a government conducted arbitration. SCBA, tr., at 149.

Consequently, SCBA and NCT A oppose this solutiecalise they take the view that both the access
andthe price must be set by government to have a meaningful compulsory license. SCBA and NCTA tr., at
115-117.

d. Development of free mark@ertain commenters urge that the statute need not make
any provision for free market mechanisms; they will spring up by themselves. This idea was expressed by
MPAA, "Get rid of the compusory license and the marketplatevark quite nicely.” MPAA, tr., at105,
and by American Sky Broadcasting (ASkyB). When asked whether necessity would be the mother of
invention, the General Counsel for ASKyB said, "yes." ASkyB, tr., at 200.

But SBCA asserts that this would not be possible.

49 AGICOA is the Association for the International Collective Management of Audiovisual Works (European
Community).

50 TransaiptCopyright Office Hearing on Compulsory Licens&88 (May 6, 1997)(tésnony of Ellen Agress,
General Counsel, American Sky Broadcasting [hereinater ASkyB, tr.].

26



Yes, those piecesmight get back to the markegpthrough other ways--

sports might be back through another process, the movies might go a

different route . . . but you'd no longer be offering what the consumer has

been receiving. Youd be offering a hodgepodge of things . . . basically, the

consumer's going to lose something that they're getting today.
SBCA, tr., at 141-142.

e. Set certain date for eimination Some commenters concurred that there is no need
to make provision for free market mechanism, advising that Congress make known the cabldlidgad sate
licenseswill be eiminated on a date certain, and set that period as one to be used for the development of a
free market mechanism. However, NCTA cautions about setting "arbitrary dates." NCTA, tr., at 143. NAB
was concernedthat there wouidbe so much change in the affected industries during the phase out period that

it would be very difficult to predict what a proper phase out period should be. NAB, tr., at 142-43.

5. Particular Problems Presented by Free Market Negotiation of Broadcast Signals

In the albsence of acompulsory license that allows use of all the works on a broadcast signal, many
believe there could be problems presented by the free market negotiation of broadcast signals. These
problems are identified as follows.

a. Advance negotiationVWhen a cable system retransmits a broadcast signal it cannot
know in advance every copyrighted work thall e on it, so how can it negotiate ahead of time?

b. Clearance of all ightsEven when a cable system has negotiated with all the major
collectives, howcan it be assured that it has cleared all rights? What if there were an individual copyright
ownerwhowas not represented by any collective, and he or she decided to sue when his or her work was
retransmitted? How can a collective system for negotiation work, if it doesn't represent everyone?

ASCAP offersasolution comparable to a provision in the regulations that govern the section 118
noncommercial educational broadcast compulsory license. There, for any unknown copyright owners who
might later claim that his or her work was used without compensation, the noncommercial educational

broadcasters pay afee into an escrow fund. If the owner claims compensation within 3 years, he or she is
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compensatedfrom the fund. ASCAP said it would support suat@mmodation to take care of those
copyright owners not represented by a collective. ASCAP, tr., at 458-459.

C. Possbiity of blackout. If the cable systems or the satellite carriecgsssfully
negotiated with most, but not all of the collectives, they could not retransmit the broadcast signal asis. They
would have to blackout the portions of the signals where they could not clear the rights, but subscribers have
consistently expressed dissatisfaction with blacked out signals. How could this situation be remedied?

T he National Collegiate Athletic Association (NCAA) responds that the cable system ltiresate
carrier could get substitute programming to fill the blacked out parts of the schedalgus® sections 111
and 119 would no longer apply, the cable system oflisatearrier would no longer be restricted from

altering the signal. NCAA, tr., at 671.

51 The National Collegiate Athletic Association is a voluntary association of 902 colleges andtigsand
alied and affiated conferences and institutions, whose memhmrduct numerous intercollegiate athletic evesash
year. The National Collegiate Athletic Association, comment 26, at 1 [hereinatter NCAA, comment 26].
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C. THE SATELLITE CARRIER COMPULSORY LICENSE

1. Reasons Supporting the Existence of the Satellite Carrier License

While most of the reasons supporting the existence of the compulsory licenses were applicable to
both the cable and satellite carrier licenses, comments were filed by tHieesaderiers that addressed their
particular concerns and their interest in extending the satellite carrier license.

DIRECT W2 notes that the satellite license "gives a distributor, particularly a start-up, but any
distributor, the abiity to in effect do adeal in onagd, have certainty with respect to what the programming
costswil be andthen go about developing investing in the marketing of this pagkage.” In the absence of
a compusory license, “the satellite carrier theoretically could be forced to negotiate with literally thousands
of copyright holders for rights to retransmit copyrighted programming.'at|@.

T he comments describe that efforts at private negotiations to settle the satellite carrier rates have
failed in the past and are likely to always fail. The National Rural Telecommunications Cooperative
(NRTCF'notesthat "from our experience, it's just been very difficult to bring an entrenched party to the
tabe.® NRTC, tr., at 577. NRTC also notes that certain copyright owners have said there should be no
negotiations until the satellite carriers and distributors "clean up their act," in terms of ending service to

served households, and NRT C avers that it has done its besit. Si88.

52 DIRECTYV, Inc., a subsidiary of Hughes Electronics Corporation, is a provider of DBS services. DIRECTV,
comment 14, at 1 [hereinater DIRECTV, comment 14 or reply comment 26].

53 Transcript,Copyright Office Hearing on Compulsory Licensgg5 (May 8, 1997)(tésnony of James B.
Ramo, Executive Vice President, DIRECTYV [hereinater DIRECTYV, tr.].

54 The National Rural Telecommunications Cooperative is a not-for-profit cooperative made up of nearly 800

rural electric and telephondilities and afiliated organizations thughout the United States. The National Rural
T elecommunications Cooperative, comment 29, at 1 [hereinater NRTC, comment 29 or reply comment 31].

55 Transcript,Copyright Office Hearing on Compulsory Licenseg7-578 (May 8, 1997)(tesony of B.R.
Phillips, lll, CEO, National Rural Telecommunication®@perative [hereinater NRTC, tr.].
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Primestar Partnerts believes that "Congress' hope that the madestyuld provide realistic,
feasibe alternatives for obtaining rights will not be realized in the éeadsde future,” and they recommend
that the satellite carrier license "must be viewed as a long-term solution to the clearance of rightlitier sate
distant signal retransmission rather than simply a transitional mechanism." Primestar, comment 19, at 2.

United\ded” sees the issue as black-white; either there is a satellite carrier license or there will
be no retransmission of broadcast signals. "You take [section] 119 away, . . . supersiktimappear.
T here'sclearly an initiative by certain entities that want to see superstations go away. Thisis one of the
means to make it happef.” United Video, tr., at 587.

T he Satellite Broadcasting and Communications Association of America (SBCA) says tlite sate
carrier license has worked agléggffactocentral clearinghouse, thus obviating the need to negotiate thousands
of separate license agreements.” SBCA, comment 9, at 6. The SBCA believes the copyright owners have
been "handsomely rewarded" for their creativity and investment. If the satellite license was unduly
inexpensive, there might have been a proliferation of retransmitted broadcast signals, but this "fear . . . has
proven to be unfounded.” It 7. Because the sdite carrier license works well, and private marketplace
mechanisms would be onerous, the SBCA urges Congress to recognize this and make the satellite carrier
license permanent. "Thetemporary nature of the satellite compulsory license has put the DTH (direct-to-

home) industry at acompetitive and political disadvantage. Unlike the other multichannel video program

56 Primestar Partners, L.P., an afiliate of General Electric, consists of several cable television multiple system
owners and provides DTH service to approximately 1.7 million subscribers locabedttbut the United States.
Primestar Partners, L.P., comment 19, at 1 [hereinater Primestar, comment 19].

57 United Video Satellite @up, Inc. is a saliée carrier program service provider which transmits independent
television stations and other programming, via satellite, to cable television and other local distributors, such as SMATV
and MMDS operators. United Video Satelliteo@p, Inc., UVTV and Superstar Sléite Entertainment, comment 31,
at 1 [hereinatter United Video, comment 31 or reply comment 12].

58 TransaipiCopyright Office Hearing on Compulsory License87, (May 8, 1997)(tésnony of Raymond J.
Dufly, United Video Satellite Gup [hereinater United Video, tr.].
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technologes, every fewyearsthe DTH industry must divert its focus and resources from building its business
to lobbying Congress.” lat 13.
PrimeTime 24 argues that satellite carriers

provide vital competition to the dominant alternatives — the
network/affiliate [broadcast] system, and cable . . . [and] if compulsory
licensing for satellte companies is abandoned, we will stand at a
devastating competitive disadvantage vis-a-vis the cable companies. Such
an action woudrun contrary to the spirit behind the Telecommunications
Act of 1996 . . . wherein Congress intended to achieve lower prices for
consumers through more competition for the cable industry, not less.

PrimeTime 24, comment 11, at 12.

2. Reasons for Himination of the Satellite Carrier License

The commentators who want the cable license abolished also believe the satellite carrier license
should be abolished for the same reasons that were stated above.

However, one commentator, NAB, supports the continuation of the cable license, but opposes an
extension of the satelite carrier license. NAB believes that th#iteabarrier industry has not lived up to
the conditions placed on the déite carrier license by Congress, namely, to offer network signal
retransmissions only to those households that are unserved by a local network station, and therefore, would
not support the extension of the ghtte carrier license until "the satellite carriers demonstrate their
commitment to complying with the conditions of that license.” NAB, comment 39, at 6.

3. Reasons for Extending the Satellite Carrier License

T he satellite carrier compulsory license, created by Congrd$38, and extended by Congress in
1994, is scheduled to expire ordember 311999. Having stated in Chapter Il that the transactional

probems of clearingthe retransmission rights to the programs on broadcast signals and the infeasibility at

5% PrimeTime 24 is the nation’s largest and only independent satellite carrier of network television programming
to the diredto-home (DTH) market. PrimeTime 24, comment 11, at 1 [hereinatter PrimeTime 24, comment 11 or reply
comment 15].

31



the present time of movingto a new system justify the continued existence of the cable and satellite carrier
licenses, the question remains, should the satellite carrier license be extended, and if so, for how long?

Representatives of the satellite industry argue that the satellite carrier license should be made
permanent. SBCA states that its members operate under a competitive disadvantage to cable because the
cable industry hasalicense with no sunset provision: "Rather than spur the development of a marketplace
alternative to the compusory license, the temporary nature of the satellite compulsory license has put the
DTH (drect-to-home) industry at a competitive and political disadvantage. . . . SBCA, comment 9, at 13.
This uncertainty makes it difficult for DTH providers, many of whom have made substantial start-up
investments in their operations, to develop any meaningful long range business plans.” Id.

One of thereasons the Office supported the extension of tHig satarrier license il994 was
because the slitee carrier industry is an important competitor to cable. Competition in the delivery of
multichannel video is one of the major goals of the Telecommunications Act of 1996. That competition
shoudbe made as fair as possible, and certainly, no law should have the unintended effect of unbalancing

that competition.

D. DISCUSSION AND CONCLUSION

Asthe above history has shown, the Copyright Office has traditionally opposed compulsory licenses
because they are a derogation of the author's right to control the use and distribution of his or her work. The
current cable and satellite carrier licenses are justified edguse of the transactional difficulties of
clearing allthe rights on a broadcast signal. Other countries have preferred to have the problem of clearing
the retransmission rightsresolved by private negotiation between collectives representing the owner and user
industries, rather than by a government administered compulsory license. Private negotiation has the virtue
of recognizing the ownership rights of authors, leaving the decisions in the hands of those who are most
affected by them, and avoidngthe rigidity of government licenses which require legislation or administrative
proceedings to alter or amend them each time market conditions change.
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However, the comments show that the cable and satellite licenses have become an integral part of
the means of bringing video services to the public, that business arrangements and investments have been
made in reliance upon them, that some copyright owners such as NAB, PBS, and NPR favor their
continuation, andthat, at this time, the parties advocating such elimination have not presented a clear path
toward eliminatingthe licenses. While the Office believes that licensing by private collectives is preferable,
the elimination of the licenses does not seem feasible at this time; and in fact, the Office believes that the
satelite carrier industry should have a compulsory license to retransmit broadcast signals as long as the cable
industry hasone. When the time comes when compulsory licensing of the works on broadcast signals has
been superseded by market forces, the license should end for both industries together.

Nevertheless, the Office supports major revision for both licenses and believes the following
principlesshould apply: they should provide the author with full compensation for the use of his or her
works, they should be as simple as possible to administer, and they should treat every multichannel video
delivery system the same, except where the differences in the multichannel video delivery systems justify
different treatment, or where dfferences in the regulatory burdens placed on the multichannel video delivery

systems justify different treatment.
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M. SHOULD THECABLE AND SATELLITE CARRIER LICENSES
BE HARMO NIZED?

If the cable and sateliite licenses should continue to exist, and should last for the same length of time,
shoudthey be harmonized; that is, should they be made into a single license contained in the same section
of the law, with, perhaps, differences spelled out where necessary?
T hisquestion wasone of the few in the study that received a nearly unaninpmusseeom the
commenters, owner and user industry alike. The commenters believed that the cable and satellite carrier
license should remain separate. Typical of the responses was NRTC's:
[Clable and satellite are different tewlogies, providing different services
to consumers. For instance, cable systems are terrestrially based and
deliver amix of local and national programming in strictly local markets.
Satellite systems deliver programming on a national basis frontiteste
whose footprints cover the entire continental United States. Satellite
systems deliver an expanded, different mix of programming than most
cable systems. Two separate copyright licenses are required.

NRTC, comment 29, at 9-10.

Similarly, CATA states:

[TIhe point is, of course, that satellite carriers and cable systems represent
different "voices," subject to vastly different regulatory and technical
congtraints. When Section 119 was adopted, it was purposefully not made
identicalto Section 111 out of recognition of these differences and in an
attempt to create a harmonious system of compulsory licensing. Forcing
those two diferent distribution services into a single licensing scheme will
produce, begging the Office's indulgence, nothing but a sour note.
CATA, reply comment 23, at 7.

NAB reminds the Office that, "Congress adopted the cable and satellite licenses only after
considerable stock-taking on their potential impact on users in varying categories of content providers. The
resutt was a delicate balancing of interests reflected by the differing terms applicable to each communications
technology andthe differingreguatory an@eomic attributes oéach.” A unitary license would allow new
technologesto be added into the compulsory license regime withoapuogtunity to consider and deal

with technology-specific characteristics, and thus should be rejected. NAB, tr., at 33.
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T he Office concludesthat merging section 111 and 119 into a single section would not lead to any
practical benefit in the public administration of the licenses, and could, as NAB warns, have unintended
adverse consequences. Therefore, the Office concurs with the majority of commenters that the two sections
should not be merged.

However, the Office does agree with the goal of removing differences between the licenses where
possibe, so that the compulsory licenses should have the least possible impact on the competitive balance
between satelite carriers and cable systems, while, at the same time, retaining differences that are justified

by the regulatory and technological contexts of the two industries.
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V. SHOULD THE CABLE RATE STRUCTURE BE REFO RMED?

Asthe Office stated in its Notice of March 20, 1997, the cable royalty rates that were established in
1976 were based upon an FCC cabe regulatory structure that has not been in existence for a number of years.
Asa conseguence, the calculation of a cable system's royalties must take into account an understanding of
such rues as specialty stations, significantly viewed, grandfathered permitted signals, and signals that would
have been permitted under the FCC's former waiver policies, many of which the FCC no longer administers.

In addtion, the cable royalty system is a three-tiered system. The smallest systems, those grossing
$75,800 or less per half year pay j#&8 per half year for an unlimited number of distant signals. The
medum-sizedsystems, those grossing more than $75,800 but less than $292,000 per half year, pay on a
slidngscale from $28 to $2190 for an unlimited number of distant signals. However, the larger systems,
those grossing $292,000 or above, pay a percentage of theirgregs s for each distant signal they import;
consequently, they pay the bulk of the royaltées.

T hese two factors-the crazy-quilt application of old FCC rules, and the progressively higher rates
forthe larger systems--have resulted in many anomalies in royalty obligations. Cable systems that are
seemingly similarly stuated nonetheless pay widely different sums to the Copyright @ffaese of how
much the cable system grossed, or how many signals they would have been permitted to carry under the FCC
rules that existed in the 1979s.

In its Notice, the Office asked whether the cable royalty rate should be amended to remove reliance
on old FCC rues, andwhether a flat, per subscriber, per signal charge, such as the one that currently applies

in the satellite carrier license, would be preferable to the current three-tiered, progressive rates.

60 |n 1996, therewere 455 "small" Form 1 systems, 2,853 "medium” Form 2 systems, and 2,353 "large" Form
3 systems paying cable royalty fees to the Copyright Offce.

61 Theseanomdies were demonstrated in the comments of St. Croix Cable TV which paid $61,639 in copyright
royalties for the semd semiannuakccounting period of 1996, but the same system located in Miami or Puerto Rico
would have paid only $16,300. St. Croix, comment 1, at 1.
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A. REFORM PRINCIPLES

1. The Comments

In response to any consideration of royalty rate reform, the following are what some of the
commenters listed for the Office as their priorities:

NCTA supportsrate reform that utimately is "revenue-neutral,” -- that is, a reform that collects the
same amount of royalties overall from the cable systems, not an increase--but warns that "even a revenue-
neutral revision of the royalty rates could cause substantial increases in the fees currently paid by small cable
systems” and that "Congress recognized the special circumstances faced by small cable systems when it
adopted a flat rate approach for them that is not tied to the number of distant signals carried.” Ultimately,
NCTA believes it is up to the proponents of simplification "to demonstrate that any modification is
warranted” and would not upset "the delicate balance of interests reflected in the current law.” NCTA,
comment 34, at 11-13. NCTAisopposed to any payment for local sigaatsjde "what the cable system
is doing is simply ensuring the reception of a signal for which they've fipgright owners] already
received compensation. . . " NCTA, tr.,185.

Similarly, CATA gtates that "the goals of any change in section 111 have to be revenue neutrality
andsmplicity,” but CATA opposesa flat feedause, "the flat fee obliterates the carefully crafted three-tier
payment scheme of section 111. This scheme was enacted in recognition of the differing burdens and
obligations of smaller cable systems. Smaller systems are predominantly located in sparsely populated areas.
T hey were made to pay lower fees so as to encourage their growth and development in rendering service to
an underserved element of our population.” CATA, comment 21, at 5.

The SCBAopposes any rate reform, even if it is "revenue-neutral” overall, if it results in higher
royalties for the small cable systems. SCBA says it was Congress' intention to allow small cable systems to

import distant signals for the benefit of their subscribers. SCBA, tr., at 476-477.
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U.S West opposesany move to a flat per subscriberefiaube it sees that as leading inevitably to
an increase in fees. "Under no circumstances should the section 111 cable royalty be modified to introduce
the artificially high royalties of section 119, or the vague arbitration standards which spawned them.” U.S.
West, comment 4, at 14.

Simiarly, DIRECT V takes issue with the satellite carrier rates which it describes as much higher
than the section 111 fees, and subject to adjustments based on a two-step process of negotiation and
arbitration which it considers costly and time-consuming. It asks that the satellite carrier fees be comparable
tothe cable fees, be put into the statute, and be subject to adjustment by a "straightforward, statutorily-
imposedformua.” DIRECTV, comment 14, at 9. SBCA and NRTC take a similar position, and state that
the primary value in rate reform is to have parity between the satellite carrier rates and the cable rates.
SBCA, comment 9, at 9-12; NRTC, comment 29, at 7-9.

Basehall wants calle rates determined by marketplace value. Such a determination, it predicts, would
increase the cable systems' payments. Baseball also supports putting the payments on a per subscriber/per
signal basisto avoid the current complex system which it says, "imposes unnecessary costs and burdens in
determining howmuch cable operators must pay for particular signals . . . [and] is . . . subject to manipulation

. ... through accountingmethods . . . such as ‘tiering.”” Baseball, comment 17, at 19-20. Baseball also wants
copyright payments for the cable retransmission of network programs, the cable retransmission of local
signals, andthe retransmission of signals to the cable systems by satellite carriers that are currently exempted
under the passive carrier exemption. Baseball, tr., at 612.

BMI also supports a per subscriber, per signal rate based on madeetfallue, and also cites the
practice of "tiering’ as a means some systems have used to reduce their payments. BMI, comment 27, at 8-9,
12.

T he Canadian Claimants support a per subscriber/per signal rate structure for cable not only for its

simplicity of payment, but because they believeilt simplify the distribution praeeedings, as well. "This
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...would be a tremendous aid to the rational distribution of the royalties collected, since only claimant
groupswith programming on a sgnal type would then be ‘eligible’ to seek a share of that royalty fund.” CC,
comment 32, at 13. They also believe the rates should be the same for cable and satellite, and based on the
fair market value. Icht 18. The Canadian Claimants oppose the three-tiered cable rate strecanseb

they believe it hasledto the same "tiering” practices as a method of rate avoidance mentioned by BMI and
Baseball in their comments. _lat 21-22.

MPAA supportsaflat, per subscriber, per signal fee for cable based on macketplue, but also
wantsto retain a mechanism, like the curent 3.75% rate that inhibits the importation of many distant signals.
MPAAwoudalso vary from the flat, per subscriber, per signal fee concept to allow some consideration for
small systems. MPAA, comment 35, at 5-7, 12-14; MPAA, tr., at 130, 146. For local signhals, MP AA takes
the postion that when must-carry is invoked by the local broadcaster, the local broadcaster should pay the
copyright fee. MPAA, tr., at 133.

For NAB, any change in the cable rate structure should be done in "such a way that it does not
produce radical changesin carriage. . . To the extent the equalization of cable and satellite rates included any
change in the 3.75% rate that would result in the significant expansion of distant signals being retransmitted
into other television markets, such a change would threaten the ability of local stations to serve their local
communities, to the detriment of important federal policies.” NAB, comment 39, at 9. Generally, NAB
believesthat "modification in pursuit of simplification would likely produce a complicated mess, as myriad
carriage stuationswere reassessed and restructurecat 1@. But "if [Congress] were to go to a flat rate
system, we would very much support a graduated system of increases [in rates] that would create
disincentives to carry an indiscriminate number of additional distant signals.” NAB, tr., at 150.

For ALTV, the cable rates should continue as they are, and especially in the way they act to limit
the importation of dstant signals through the application of the 3.75% rate. In the absence of any limiting

factorinthe rates, then the number of imported distant signals should be limited by law, and any signals
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imported above the limit should be negotiated for in the free marketplace. ALTV, comment 30, at 13-14,
ALTVtr,, at 184. ALTV also believes cable retransmission of local signals should be free of copyright
obligation. ALTV, tr., at 179.

2. Summary of Reform Principles

It isclear from areview of the comments that many principles, some of which are conflicting, are
being invoked. They may be summarized as follows:

(a) Administration .

Q) Some commenters believe that while the
current rates are administratively
complex, things have settled out, the
cable systems know what they owe, and
no reform is necessary.

(ii) Other commenters believe that
simplification of administration is a
reasonable goal but only if the cable
systems, asawhole, pay the same amount
after reform as they did before reform
("revenue neutral") and the smaller cable
systemstilpay the same amount as they
are paying today.

(i)  Other commenters believe that
simplification of administration is very
important, but two features of the current
system should be retained: a lower
payment by the smaller systems, and a
higher, step-up rate for the importation of
distant signals that exceeds a certain
quota.

(iv)  Other commenters believe in complete
simplification of administration, similar
tothat in place for the sdliee carriers,
where the price of a signal is the same for
all systems regardless of how large the
system is, or whether it is the first
imported signal or some number above a
certain quota.

(b) uit
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(i Equity means cable systems pay the same,
over all, after reform as they did before
reform.

(ii) Equity means cable systems pay the same
rates as satellite carriers pay.

(iii) Equity means all cable systems pay the
same rate, regardless of their gross
receipts.

(iv) Equty means that higher grossing cable
systems pay higher rates.

(v) Equity means cable systems pay the fair
market value for the signals.

(vi) Equity means cable systems pay less than
fair market value for the signals.

3. Copyright Office Recommendation

Asalready shown, the cable and satellite carrier licenses were justified on the basis of the problems
of clearing the retransmission rights to the programs on broadcast signals, not on the basis that the cable and
satelite carrier industry required a subsidy. While the Office concurs that problems remain, there is no
justification for the amounts paid to authors to be less than the fair market value of their works.

Futhermore, beyondthe undercompensation to authors, the administrative complexity of the current
cable rates is burdensome, and in many respects, unfair. Many hours are spent by cable systems just to
understand howmuch they owe andhow to fill out the forms (which often requires legal advice). In addition,
there are the hours spent by the Office in rendering interpretations, and the hours spent by copyright owners
in inspectingand challengngfiings. These extra efforts might be justified, if there were sound public policy
reasonsto make the dstinctionsamong cable systems that the current system makes. But, as St. Croix Cable

points out, the sum of all these distinctions results in an irrational and unjustified disparity in payments.
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T he Officeisalso concerned about how OVS systems or cable systems using OVS platforms would
calculate their rates under FCC rules that never applied to them. The Office sees simplification as an
important component of making OVS systems eligible for section 111.

T herefore, the Office believes that the cable rates should be as simple as possible and set at fair

market rates.

B. THE SMALL SYSTEM SUBSIDY

Complete smpilification of the cable rates would mean requiring that each system pay the same rate
regardessof itssze. There would be no small system subsidy. This is the major impediment to complete
simplification, and therefore, an in-depth discussion of the justification of the small system subsidy is
warranted.

Curently, the smaller systems pay less than the larger systems in two respects. First, they pay at a
lower rate. Second, once they make their payment, they have a right to import an unlimited number of distant
signals, whereas the larger systems must pay for every additional distant signal they import.

Congess explainedin 1976 why it was affording the smaller cable systems lower rates and unlimited
importation of distant signals:

Because many smaller cable systems carry a large number of distant signals,
especially those located in areas where over-the-air television service is sparse, and
because smaller cable systems may be less able to shoulder the burmeyright
payments than larger systems, the Committee decided to give [smaller cable
systems] special consideration.

H.R. Rep. No. 1476, at 96-97.

1. The Comments

NCTAarguesthat special consideration for small systems is still requeealde there are more
small cable systems than ever:
Ofthe 11,000 cable systems in the United States today, more t2@h $,stems
serve lessthan 1,000 customeash; roughly 200 systems serve between 1,000
and 3,500 customers. By comparison, there were fewer t7@9 ystems in 1976
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serving fewer than 1,000 customers, and fewer than 1,200 systems that served
between 1,000 and 3,500 customers. T herefore, there are more small systems today
in rural and smaller markets than when the license was adopted in 1976.

NCTA, reply comments 16, at 5.

NCTA notes that these systems, located as they are in small and rural communities, remain
dependent on bringngin distant television stations. While conceding that the number of television stations
inthe United States has increased since 1976, nonetheless, NCTA finds that "over 26 percent of cable
customerslive in areasthat do not receive a full complement of signals -- three network, one independent,
and one educational station -- over the air." NCTA, reply comments 16, at 5-6.

However, MPAA disputes both the need for small systems to get a rate subsidy, and the need for
small systemsto be able to import an unlimited number of distant signals. MPAA does this by questioning
the connection between “small” and “rural™

First, the notions that rural America is served primarily by small systems or that
small systems serve primarily rural America are not supported by the fabibg][F

data . . . show that more than 50% of Form 1 subscribers [the smallest cable
systems] are locatedin Top 100 markets, not in rural America. . . . Thus, most small
systems operate in large, not small, markets. Equally compelling, most small
marketsare served by large systems: Form 3 systems [the largest cable systems]
serve over 12 million subscribers in smaller markets or outside of all markets as
comparedto only about 1.1 million subscribers served by Form 1 systems in these
same markets. In short, the assumption that rural America is predominantly served
by small systems is unsupported. MPAA, reply comment 3, at 6-7.

MPAA also doults the special need of rural systems to import distant signals. MPAA notes that in
1976, there were 701 commercial stations, but ®96, there were 1,174 commercial stations, and that this
increase in the number of stations has been mostly felt in the rural areas. "[Filing] data ... showan average
of 5.5 localstations are carried by systems in smaller markets and outside all markets. This suggests that
viewersin smal markets already have a range of local network and independent stations available without

the need to import distant stations to fill out a complement of stationsdt If.

2. Copyright Office Discussion and Recommendations
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T he last twenty years have also seen the rise of the MSO, the multiple systems operator. While the
filer of the compuisory license fee might ostensibly be a “small” cable system, that same cable system may
be a part of an MO, and as fully capable of paying the same royalty rate as the other systems in the same
MSO2 CATAargues that being part of an MSO does not help a small operator because, due to FCC rate
reguation, an MSO may not raise basic rates in another, wealthier system to cross-subsidize the basic rate
ofthe smaller system. However, there are numerous other ways being part of an MSO helps the small
operator. For instance, the MSO can negotiate better rates for the cable networks the small system is
carrying.

It is ultimately a policy question for Congress whether small systems today continue to need a
susidy® Industry conditions may very well have changed since 1976. Today, the small system may just
aswel be an uban system that is part of a large MSO with plenty of available local channels than a stand
alone rural system needingto import distant signals. The Copyright Office recognizes, however, that if the
royalty rate for small systemswere raisedto true fair market value, the economic impact on the small systems
might be too great. Therefore, the Office recommends that small systems continue to be able to pay less than
the large systems.

Having said that, the Office also believes that the current rate that the smallest systems pay is far too

low. Systems grossing$75,800 or less per half year pay$®8yper half year for the copyright compulsory

62 For example, in the second semianracagounting period of 1995, TCI, the nation’s largest MSO, filed
copyiight fees on behalf of its144 cable systems. 252 ofthem fled as “small” Form 1 systems, paying just $28 per
hdfyear. Three hundred and seventy-eight of them were “medium” Form 2 systems paying on a sliding scale fom $28
to $2190 per halfyear. OnB14, or just 45%, of them were “large” Form 3 systems paying on the basishadistant
signal they imported.

6 Inreviewing the small system subsidy, BMI reminds the Ofice that this is not a matter of small versus big,
but, in many cases, small versus small. "It's the songwriter's property that is being used bytitiesetiea
consummate, the ultimate small businessman. Not gargantuan BMI. That's who we represent, the small businessman.
Much smaller than a cable operator that has 100 subscribers or 1,000 subscribers or 2,000 subscribers. We should be
looking at this end saying how do we protect the small, independent businessman, thergiwales.” BMI, tr., at
464.
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licenses, andthis can only be described as a nominal pagment. Efforts should be made to raise that minimal

payment to an amount that can be considered fair.

C. THE ARTIFICIAL FRAGMENTATION PROBLEM

So longasthereisasubsidy in the rates for the smaller cable systems, there will be an incentive for
cable systems to structure themselves to qualify as a small system.

T histemptation toward artificial fragmentation is avoided under the current system by a provision
in Section 111(f) which states, “For the purposes of determining the royalty fee under subsection (d)(1), two
or more cable systemsin contiguous communities under common ownership or control or operating from one
headend shall be considered as one system.” As a result, neighboring cable systems that are commonly
ownedor controlled, or systems that operate from the same headend, may not claim to be separate cable
systems.

However, although this provision has worked well to avoid artificial fragmentation, it has had the
resut of raising the royalty rates some cable systems pay when they merge. This happens because, if the two
systems have different distant signal offerings, then all the signals are being paid for based on the total
number of subscribers of the two systems, even if some of those signals are not reaching all the subscribers.
This has come to be called the “phantom” signal problem.

T o solve the “phantom” signal problem, NCT A has recommended that the cable rates be based only
on those subscriber groupsthat actually receive the signal. NCTA, comment 34, at 8-11. While the Office
has previously statedthat thissolution could not be accomplished administratively because the Office lacked

the authority to alter the structure of the cable rates as they are established in Section 111, the purpose of this

6  The Ofice estimates that it costs more to proces$2Beayment than $28. Since the Ofice i8Stk to
subtract its costs before distributing the royalties to dpgroght owners, it is safe to conclude that none of the $28
reaches theapyright owner.
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study is to recommend to Congress legislative changes, and the Office endorses this as an appropriate
legislative change.

T he Office woud also recommend another change. At present, cable systems operating from one
headend are considered as one system regardless of whether they are in contiguous communities or are under
common ownership of control. Changes in the cable industry, and the introduction of OVS, tend to make
thisemphasis on the headend olsolete. Technological advances in headends make it feasible, as it never has
been before, to operate many systems from a single headend. Consequently, operation from the same
headend is no longer the hallmark of integrated systems, much less an indicator that an artificial
fragmentation is occurring to avoid royalty payments. Furthermore, if one analogizes headends to OVS
platforms, the rue quickly becomes that all systems operating from the same OVS platform are considered
asone system; such arule may have an onerous effect on the users of the OVS platform without getting at
true artificial fragmentation. The Office recommends that the better rule is that the systems under common
ownership or control should be considered as one system only when they are in contiguous communities or
use the same headend or OVS platform.

Therefore, the Office recommends that Section 111 be amended to read,

For purposes of determining the royalty fee under subsection (d)(1), two or

more cable systemsunder common ownership or control that are either (a)

in contiguous communities, (b) operating from the same headend, or (c)

using the same open video system platform, shall be considered as one
system. Once two or more cable systems have been deemed a single larger
cable system, the calculation of the rates shall be based on those subscriber
groups who receive the secondary transmission as the Register of

Copyrights shall by regulation proviée.

Finally, the Independent Cable and T elecommunications Association (ICTA), the trade association

that represents satelite master antenna television (SMATV) systems asks for a change in the interpretation

of “contiguous communities” as it applies to SMATV systems. ICTA states:

6  The provision for "subscriber groups" would not beessary if Congress adopts a fat, per subscriber, per
signal, fee.
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Contiguous communities are presently identified with reference to political
boundaries and can include incorporated as well as discrete unincorporated areas.
T hethreshold of contiguity has been developed solely with regard to franchised
cable operators. . . .While such an analysis may be logical as applied to franchised
cable operators, ICTA strongly believes that it is entirely unworkable in the
SMATVcontext .. [SVIATV] operators . . . enter into individual contracts to serve
discreet, independent buildings or groups of buildings — generally, multiple
dwelingunits (MDU's). As a result, a [SMATV] operator may have one system
servingan MDU in the northern portion of a municipality and another system (with
itsown separate head-end) serving an MDU in the southern part of an adjacent
unincorporated community . . . ICT A strongly believes that to treat these systems
asservingone large unitary area is contrary to the intended effect of the contiguous
community provision . . .

ICTA, reply comment 7, at 2-3.

ICTA, therefore, seeks a provision that states that SMATV systems are to be treated as serving
contiguous communities “only when the MDU's which they serve are adjacent or the systems are served by
the same headend.”_lat 6.

While the Office understands that the nature of SMATV operations is different from that of
tradtionally franchised cable systems, the Office cannot recommend a different treatment for SMATV
systems. That would act against the Office's goal of having the same rule for all video delivery systems
wherever possbe. However, if the Office's recommendation to allowall § 111 systems to calculate their
rates accordngto subscriber groupadsepted by Congress, the joining together of SMATV systems that
are in contiguous communities (even though miles apart as in the above quoted example) will have no greater

affect than defining them as a larger cable system rather than a smaller cable system, and, at most, the

affected SMATYV systems will pay fair market value rates for their license instead of a subsidy rate.

F. THEPROPOSED STEP-UP RATE

Another proposed departure from a simple rate is a step-up rate recommended for imported signals
that exceeda certain quota. The current step-up rate, the 3.75% rate, was institutedipy tigat(Royalty
T ribunal startingin 1983, and many copyright owners feel it has served the purpose of keeping a flood of
distant signalsfrom being imported by the cable systems. The Office believes that may have been true for
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the 1980'swhen dstant signals were an important part of the cable system's offerings, but now in the late
1990's, when so many cable networks are seekimgespn the cable systems, there is far less incentive for
the cable systemsto fill up their channel capacity with distant signals. The Office believes that so long as
the margnal costs of each additional signal does not go down, that provides sufficient disincentive for the
cable system to import an excessive number of distant signals. There is no need for a step-up rate.
Last, the ratesfor the satellite carrier compulsory license were put on a fair market basis beginning
in 1994. In keepingwith the Office's above-stated principle that differences between the licenses should be
eliminated where possible, especially to avoid tilting the competitive balance in one direction or another, the
Office concludes that cable rates should be set at fair market value, just like the current satellite carrier rates

currently are.
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V. HOW SHOULD THE CABLE RATE STRUCTURE BE
REFO RMED?

Having concludedin the previous chapter that the cable rates should be made simple to administer
andset at fair market value, but with a subsidy rate for the smaller cable systems, the question becomes one
of how this new cable rate structure should look.

T hree models have been considered by the Copyright Office: (1) a flat, per subscriber, per signal fee
similar to that paid by the satellite carriers; (2) a reform of the current grosipts structure; and (3) a
tariffing model proposed by Baseball.

However, before discussing any of these three models, one preliminary issue must be addressed.
T hat isthe issue of the method of deciding whether a signal is local or distant, because that determination

will have to be made under any of these models, or even if the current system is retained.

A. LOCAL VERSUS DISTANT SIGNALS

Curently, cable systems grossing $292,000 or more per half year pay on the basis of the number of
distant signalsthey import. No definition of a distant signal is found in section 111. However, local signals
are defined. Until the passage of the Satellite Home Viewer At084, the local service area of the
primary transmitter was defined solely as, “the area in which such station is entitled to insist upon its signal
beingretransmitted by a cable system pursuant to the rules, regulations, and authorizations of the Federal
Communications Commission in effect on April 15, 1976...” 17 U.S.C. §L1Therefore, a signal is a
local signal if the broadcast station had a right under the FCC must-carry rules in effect in 1976 to insist that
the cable system canry it. If it did not, the signal is, by definition, a distant signal. Although the must-carry
ruesin effect in 1976 were declared unconstitutional in 1%985, and new must-carry rules were passed by
Congressin 1992, one does not referto the current must-carry rules to determine if a signal is local or distant

but to those must-carry rules in effect in 1976.

6  Quincy Cable TV, Inc. v. FC(68 F.2d 1434 (D.C. Cir. 1985), cert deniéd6 U.S. 1169 (1986).
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One of the features of those old must-carry rules was a concept called “significantly viewed,” which
gave a lroadcast station aright to be carried by the cable system, even if it were outside of the cable system's
area if the broadcast station could show, by certain FCC criteria, that the signal was, nonetheless,
“significantly viewed” in the cable system's area. The FCC no longer administers “significantly viewed,”
for its determination of its current must-carry rules. Yet, cable systems today must still take this concept into
account wheniling their royalty fees.

With the passage of the Satelite Home Viewer Aci 894, the section 11fl) definition of the local
service area of the primary transmitter was changed. Cable systems are now given a choice. They can find
that abroadcast signal is local if it was entitled to must-carry under the FCC's 1976 rules, or if the cable
system islocatedin the broadcast station's “television market as defined in section 76.55(e) of title 47, Code
of Federal Regulations (asin effect on September 18, 1993), or any modifications to such television market
made, on or after September 18, 1993, pursuant to section 76.55(e) or 76.59 of title 47 of the Code of Federal
Regulations.” 17 U.S.C. § 111(f).

Section 76.55(e) of the FCC's rules shows the new system of defining a television market as one
caledthe Areaof Dominant Influence, or ADI. If a cable system in the television station's ADI or could
have been requredunder the 1976 must-carry rules to carry the television station, then the cable system is
local to the television station, and the station's signal does not count as an imported distant signal.

The advantage of referencing the television station's ADI to make a local versus distant signal
determination isthat these are the rules that are currently administered by the FCC, and a quick reference
tothem could tell any newly started cable system, or any OVS system, whether it is located within the
station's ADI. Furthermore, such a method is designed to be flexible because it allows for modification of
the ADI at any time by the FCC.

T he Office is, therefore, convinced that it is time to eliminate all references td#temust-carry

rues, and move to the newADI system of determining a television station's local market. To achieve parity
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with the satellite carrier license, the Office also recommends that the local market of a network station be
considered the ADI of the network station, as is further discussed in Chapter IX.

One probem remains, however, with this recommendation. The ADI is for commercial stations.
It does not apply to noncommercial educational stations. Dropping reliance on the 1976 must-carry rules
would cause a problem for categorizing PBS stations. Rather than attempt artificially to apply ADI to
noncommercial educational stations, the Office recommends defining the local market of a noncommercial
educational station as an area encompassing 50 miles from the community of license of the station, including
any communities servedin whole or in part by the 50 mile radius. The Office also recommends this 50 mile
radus rule for determining whether a noncommercial educational station is local or distantlfice sate

carriers. SeeChapter IX.

B. MO DELS FOR RATE REFORM

The Office now proceeds to a discussion of the three possible reform models.

1. The Flat, Per Subscriber, Per Signal Fee

Currently, satellite carriers pay under sectidr® the following rates:

Seventeen and one-half cents per subscriber, per month, for each
independent station not subject to syndicated exclusivity blackout demands;

Fourteen cents per subscriber, per month, for each independent station
subject to syndicated exclusivity blackout demands; and

Six cents per subscriber, per month, for each networikoacommercial
education television station.

T hese rates were established in 1992 by an arbitration panel applying seven statutory criteria, one
ofwhichwas“afair return” to the copyright owner. Congress changed those criteria in 1994. Currently,
a Copyright Arbitration Royalty Panel (CARP) is considering adjusting these rates again, endeavoring to
establish fees under the new criteria which, among other things, are to be fees that "most clearly represent

the fair market value” of the programs on the retransmitted signals.
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T he virtue of the flat, per subscriber, per signal, rate structure is simplicity. There are no
interpretationsthat need to be made; no ambiguities that need to be resolved; no ongoing rulemakings that
needclosure; no court cases pending. The Copyright Office's resources that are devoted to the processing
of satellite carrier icense fees are a fraction of those devoted to the processing of cable license fees. Both
the users and the owners save expenses under this system.

T heflat, per subscriber, per signal, rate structure also has the virtue of treating all satellite carriers
alike. No carrier pays more or less than any other carrier because of any accident of location, or previous
treatment by the FCC.

T he flat, per subscrier, per signal, rate structure can be set according to whatever criteria Congress
deems best, and currently, for satellite carriers, that is the fair market value of the signals.

2. The Gross Receipts Rate Structure

As described above, the curent cable rates are determined with reference to the gross receipts of the
cable system. However, it is not gross receipts that makes the current structure so complex. Therefore, it
is possible to simplify the cable rate structure and retain the gross receipts concept. Assuming for the
puposes of example that the current rate for the first distant signal is retained, the simplest gross receipts
rate structure would look like this: "0.893 of 1 per centum of gressipts for each distant signal
equivalent, but in no case less than 0.893 of 1 per centum of suchegreigds."

With such arate structure, the cable system would pay 0.893% of itsgregsts if it carried no
distant signals. Ifit carried distant signals, the cable system would pay 0.893% of itegeissfor each
distant signal equivalent. Since network and noncommercial educational stations count as just one-quarter
of a distant signal equivalent, the rate for retransmitting them would be one-quarter of 0.893%, or

0.22325%

67 HoweverseeChapter Xl for discussion of the value of network signals.
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Ifasubsidy for the smaller cable systems is considered desirable, again, using the current rates, a
gross receipts based rate structure cangd llike this:

(A) if the actual gross receipts paid by subscribers to a cable system for the
period covered by the statement for the basic service of providing
secondary transmission is less than $292,000, 0.893 of 1 per centum of
such grossreceipts, regardless of the number of distant signal equivalents,
if any; or

(B) ifthe actual gross receipts paid by subscribers to a cable system for the
period covered by the statement for the basic service of providing
secondary transmission is $292,000 or mor@98.of 1 per centrum of such
gross receipts for each distant signal equivalent, but in no case less than
0.893 of 1 per centum of such grosseipts.

With thistype of structure, the smaller cable systems would be paying the same rate as the larger
cable systems, but they would only pay for 1 DSE regardless of how many signals they imported, whereas
the larger cable systems would pay for each DSE.

T his system hasthe virtue of retaining both the gross receipts structure the cable systembaare fam
with andthe current policy allowing the smaller systems to import as many distant signals as they want
without an increase in their fees. It would also bring to an end the nominal payments made by the smallest
cable systems, but il keep their payments at a reasonable level. Most importantly, it would end the need
to consider any former FCC rule when calculating the rate.

T he Copyright Office performeda study to see whether this flat, geosgpts model, using893%
astherate, andthe current $292,000 as the dividing line between the smaller and larger systems would be
revenue-neutralwith what cable systems are currently paying. Looking at the signal importation choices
made by cable systems in the second semiannual accounting peri@®frand assuming only for the
purposes of the study that those same choices would be made after the reform of the cable rates, the Office

foundthat a 0.893% would garmer somewhat higher royalties thbB®98, and that revenue-neutrality would

probably be reached with a rate 0805% instead of 0.893%.
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T he reason why the flat, grossreceipts structure is in approximate balance with the current complex,
gross receipts structure is due to counterbalancing changes in the rates. While the rates for the smaller
systems, and the larger systems who pay a declining rate after the first DSE, increased, the rates for the
systems paying the 3.75% rates decreased.

However, the Office performed a static analysis, assuming that no cable system would change its
distant importation choices after cable rate reform. Yet, it is inevitable that as the rate structure changes, the
distant signal choices the cable systems make will change. Therefore, while &geqEsmodel makes
the posshility of achievingrevenue-neutrality appear to be feasible, in reality, it is not. Further, the Office
believesthat the rates, whether based on gross receipts or a flat, per subscriber, per signal fee, should reflect
the fair market value of the signals. The Office assumes that this would require raising the rates from their
current levels.

3. Tariffing .

As proposed by Baseball, the tariffing system would work as folleash year the claimant
groups that already represent copyright owners under Section 111 a&#d 119 would file tariffs with the
Copyright Office. Each tariff would set forth the terms and rates with which the cable systems ltited sate
carrierswould comply to oltain the compulsory licenses. The claimant group could specify a flat fee, a per
subscriber/per signal rate, or any other rate calculation. The tariff could also set forth different royalty rates
basedon factors such asthe size of the retransmitter, type of retransmission service, and number of signals
carried. A claimant group wouldalso be permitted to specify in each tariff the terms and conditions that the
cable operator or satelite carrier must meet to qualify for the compulsory license. Examples of such terms

and conditions include blackout provisions that protect exclusivity arrangements with local broadcasters and

68 Baseball proposes that a tariff systemaaplthe rate structure and distribution procedures for both the cable
and satellite carrier licenses.
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a right to afinancial audit to ensure proper royalty payments. The system or carrier would pay the royalty
set forth in the tariff directly to the entity filing the tariff. Baseball, reply comment 20, at 3-6.

Atfter the tariffs are filed, cable systems and satellite carriers would have a limited period in which
they could petition for review of the tariff to determine whether it meets statutory objectives. The review
would be conducted by a CARP to determine whether the terms and rates at issue meet the objectives set
forth in the Copyright Act. To promote efficiency, all tariff challenges could be consolidated into a single
proceeding. In addtion, voluntary agreements betvesa group of @pyright owners and the compulsory
licensees could be negotiated and would govern retransmission of the applicable programming in lieu of the
tariff process. Idat 4-7.

Basehall statesthat this tariffing system is similar to the Canadian system but is different in a few
significant respects. Frst, the rate approved by the Canadian Copyright Board for any particular collective
permits accessto all programming on distant signals in that collective's category, not simply the programming
owned by the collective's members. Baseball, on the other hand, is proposing that its tariff only apply to
progammingowned by the members of the claimant group. The second difference is that the Canadian
Copyright Board makes an assessment of the overall share of the royaltieadhabllective is entitled to
(similar to the Phase | allocations made in the United States by a CARP). Baseball is proposing not to adopt
thisassessment. Third, the Canadian Copyright Board approves only royalty rates and administrative terms
and conditions, whereas Baseball's proposed tariff system would permit copyright owners to file substantive
terms and conditions for the compulsory licenseatd-10.

Basehall predictsthat, similar to the Canadian experience, the need for annual review of the tariffs
will wane asthe types of rates and termsparsed by the owners and approved by the government settles
into a pattern, and Baseball believes that this pattern could eventually lead to private negotiations between

the owner and user industries, and provide a segue to installing a free market mechaatsiQ-dl .
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b. Oppotion to a tariffing system.T he Canadian Claimants, in their comments, do

not believe that the Canadian system is inherently superior to the U.S. system, and therefore, they do not
support implementinga tariff system. In particular, they do not like the direct payment between user and
owner in atariff system. The Canadian Claimants remind the Office that there are 13,000 cable systems in
the United States andthat each system remitting checks to the claimant groups would work a special hardship
on the smaller claimant groups to handle. They prefer retaining the Copyright Office or a private party to
act asthe clearinghouse. CC, reply comment 25, at 8. Further, they would not support a system, such as the
onethat existsin Canada, where the government sets the overall rate paid by the cable systems and makes
the overallallocation among claimant groups, especially if such allocation is done with reference to program

ratings. Id.at 6-8. They prefer, instead, a flat, per subscriber, per signal rate.

C. DISCUSSION

T he Copyright Office does not recommend the tariffing systemp@sed by Baseball as a useful
mocdel for cable rate reform. The tariffing procedure requires yearly proceedings before a government
agency, isspecuative in that it asks the agency to approve the rates for the prospective use of works, the
identity and quantity of which is uncertain, and is likely to be appealed and tied up in court review and
posshble remands. Baseball seeks such a system because it would give Basebtlttee s terms that
may not exist in the statute, but Baseball has not established the need for additional terms, or stated how it
is dsadvantagednow by the lack of those terms. Foremost, the Office does not see this as a move toward
administrative simplicity, but replacing one complex system with another.

Either the gross receipts model or the flat, per subscriber, per signal model would work and would
achieve simplicity, certainty, equity, and efficiency. However, the Office recommends the flat, per
subscriber, per signal rate as the better model for the following reasons:

1. Avoidance of Tiering
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Asmentioned above, copyright owners have all cited the practice of tiering as a method of rate
avoidance they woudlike to see end. This is how tiering works. The Copyright Office has stated that the
grossreceipts from each tier offering broadcast signals must be added together when cable systems calculate
their rate payment. However, if atier offers no broadcast signals, the revenues from that tier do not become
part of the calculation of gross receipts.

Asaresut, suppose Cable System A is currently offering 35 chanr§ & month as part of its
basic tier, some of which are broadcast signals. All the gross receipts from the basic tier are counted as part
ofthe calculation of the royalties. Now suppose that Cable System A wants to lower thaégggs r
amount. What it does is offer, for example, 18 channels, as Basic Limited for $18, with all the broadcast
signals on Basic Limited. Then it offers Basic Plus which has the rest of the 35 channels that were originally
offered for another $9. While the great majority of subscribers will continue to p&2ihas before and
receive the same channels as before, they are now subscribing to two tiers instead of one, with all the
broadcast signals on the lower tier. This allows the cable system to report only the $18 per month in gross
receipts when it calculates the rates.

So longasthe cable rates are based on gross receipts, tiering remains an attractive and legal way to
reduce copyright lidy. However, the Office does not believe the compensation todpgright owners
shoud change based solely on how the cable system markets its channel lineup to the subscriber. A change
to a flat, per subscriber, per signal rate would end the option of tiering as a means to reduce copyright

payments.
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2. Subscriber Groups

Asdscussedin Chapter IV, section 111(f) requires that cable systems in contiguous communities
under common ownership or control or operating from the same headend be considered as one cable system.
T hisis to avoid the temptation of cable systems to artificially fragment to take advantage of the lower rates
for smallcable systems. The Office recommended a change in section 111(f), wherelsettipworks
to combine systemsthat provide different distant signal complements to different subscriber groups. The
proposed amendment would allow those systems to calculate their royalties based on the subscriber groups
that actually receive the signals rather than on all the subscribers in the combined systems.

Reporting subscriber groups to the Copyright Office is an additional gogtseary, step in the
calcuiation of rates so long as the rates are based on gross receipts. However, if the rates were based on a
flat, per subscriber, per signal rate, the concept of subscriber groups would already be incorporated into the
per subscriber rate. Therewoud be no need to make a special provision for their creation in section 111(f),
or on the form the cable systems file.

3. Direct Comparison to Satellite Carriers

T he satellite carrier rate is a flat, per subscriber, per signal rate. If the goal is to have comparable
rates between the cable and satellite carrier industry, a flat, per subscriber, per signal rate for cable systems
would make that comparison possbe. On the other hand, a comparison of the gross receipts rates that cable
payswith the flat, per subscriber, per signal rates that satellite carriers pay is very problematic, and can only
yield general conclusions.

4, Changing Signal Lineups

Thecurent rule is that if a cable system imports a distant signal for even one day in any given
semiannual accounting period, then it must pay for that signal as if it were carried for the entire six month

period. Asa result, cable systems are careful to add distant signals only on January 1 or July 1 of a year.
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T o do so at any other time of the year would mean that the cable system would be paying for a period of time
when it did not receive the distant signal.

On the other hand, satellite carriers can change their signals every necatiséothey pay on the
basis of per subscriber, per signal, per month. If the cable systems paid rates that were per subscriber, per
signal, per month, they, too, coudmake changes by the month rather than by the half year. To afford cable
systems that amount of flexibility in a grogxeipts model would be more difficult, because the gross

receipts are calculated semiannually.

D. TRANSITION TO NEW RATE STRUCTURE

T he Copyright Office strongly recommends that Congress adopt the flat, per subscriber, per signal,
per month model asthe basis for reform. The Office does not recommend any specific rates. Rather, the
Office believesthat the rates should reflect the true fair market value of those signals. To determine the
rates, a full evidentiary record must be developed.

T herefore, the Office recommends that within six months of passage of the reform bill, a CARP
should be convenedto take evidence on what the flat, per subscriber, per signal rates should be based on the
following criteria:

(a) the fair market value of the rates;

(b) the rates paid by satellite carriers, and whether any
disparity in the rates paid by cable systems and satellite
carriers is justified in terms of the regulatory,
technologcal, and enomic differences between the two
industries;

(c) the economic impact on small cable systems.

While a CARP is decidngthe newrates, the old rates would continue. At the time that the Librarian

of Congressadoptsthe CARP's rates, those rates would take effect, notwithstanding any pendifig appeal.

69 Suchapolicy bllows the current law concerning CARP rates, "The pendency of an appeal under this paragraph
(continued...)
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Although the time limit on current CARP proceedings is six months, the Office recommends that Congress
allow this particular CARP a longer period to make its determination, if necessary.

Such proceedings should bring the rates to fair market value, narrow the gap between the rates paid
by cable systems and satellite carriers to such amounts as can be justified as based on different regulatory,
technological or emnomic contexts, and determine how much the subsidy for the smaller cable systems
should be.

After a CARP has made its determination concerning cable rates, the Office recommends that all
future rate adustment proceedings be combined cabliitgatate adjustment preedings conducted every
fiveyears. Thiswilallow the same CARP to compare the cable arititeatarrier industries at the same
time.

It ishopedthat by bringngboth the cable andlBegecarrier rates to full fair market value, the next

step toward elimination of the compulsory license will be a small one.

(...continued)
shal not relieve persons obligated to make royalty payments under section 111 . . . to deposit the statament of
and royalty fees specified in those sections.” 17 U.S.C. § 802(g).
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VI. SHOULD THE CABLE COMPULSORY LICENSE APPLY TO
OPEN VIDEO SYSTEM OPERATIONS?

A. THE TELECOMMUNICATIONS ACTOF 1996

Before the passage of the Telecommunications, Act of 1996, telephone companies had been
prohibited from entering the cable television business within their own service areas. The Federal
Communications Commission did, however, consider the possibility of authorizipiyoele companies to
lease channel capacity over their phone lines to third parties who would provide video service to phone
company subscribets. T he system was known as video dialtone, and the FCC issued experimental licenses
to a handful of video dialtone operators, several of whom had already begun service to subscribers at the time
the Telecommunications Act was passed. These operators provided original andlisensesl
programming, as well as retransmission of broadcast signals.

When Congress enacted the Telecommunications Act, it repealed the telephone-cable cross-
ownership restrictions embodied in prior telecommunications law. This enabled telephone companies to
provide video programming directly to subscribers in their telephone service “areas. The
T elecommunications Act also repealed the FCC's video dialtone rules and policies (without actually requiring
the termination of any video daltorsgstem that the FCRadalready approved) since they were no longer
necessary in light of the more expansive business opportunities afforded the telephone companies under the
newlaws Section 651 of the Telecommunications Act lists the following options fphteie companies

(as"common carriers') entering the video programming marketplace: (1) provide video programming to

70 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, (hereinater referred to as the
"Telecommunications Act").

1 gegFirst Report & Ordein Docket No. 87-266, 56 Fed. Reg. 65,464 (1991).

7 |d. at § 302(b)(1).
7 1d at § 302(b)(3).
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subscribers through radio communication under Title lll of the Communication® Act; (2) provide
transmission of videorogramming on a common carrier basis under Title Il of the Communications Act;

(3) provide video proggamming as a cable system under Title VI of the Communicatiofis Act; or (4) provide
video proglamming by means of an "open video system" under new section 653 of the Communications
Act.” Congress also determined that, to the extent permitted by the FCC's regulations, a cable operator or
any other person may provide video programming through an open video gystem.

T he FCC characterizes section 653's open video system option as "an entirely new framework for
enteringthe video marketplace.” In creating a regulatory structure around the Telecommunications Act's
open video system provisions, the FCC attempteddorporate théct's general goal of "accelerat[ing]
rapidly private sector deployment of advanced telecommunications and information technologies and
servicesto all Americans by opening all telecommunications markets to competition." More simply put,
in creatingthe new"framework" for entering the video marketplace -- "open video systems" -- Congress and
the FCC strove to promote competition, to encourage investment in new technologies, and to maximize a
consumer's choice of services. To achieve these goals, the law offers telephone companies and, perhaps,

others who choose to enter the field, broad fiéiybin determining how to enter the video marketqs.

% 1d. at § 651(a)(1).
s ld. at § 651(a)(2).
7 1d. at § 651(a)(3).
7 Id.at § 651(a)(B(4).
7 1d. at § 653(a)(1).

7 Report and Order and Notice of Proposed Rulemaking in CS Docket No. 96-46 (adopted & released March
11, 1996) 61 Fed.Reg. 10,496 (1996) at 1 4.

8 1d,a10500n.3, T 2)¢oting Telecommunications Act of 1996 Conference Report, S. Rep. No. 230 at 113).
104th Cong., 2d Sess. 131 (1996).
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Generally, the Telecommunications Act states that an open video system operator: (1) is prohibited
from dscriminating among video programmers regarding carriage on their systems or among subscribers
regardnginformation the operations provide for the purpose of selecting programming; (2) shall establish
rates, terms, and conditions of carriage that are just and reasonable; (3) is prohibited from selecting the video
programming (or actingasaprogrammer itself) on more than one-third of its activated channels if carriage
demand exceeds capacity; (4) shall abide by sports exclusivity, netwaduplication and syndicated
exclusvity reguations established by the FCC for open video systems; and (5) shall abide by any must-carry
rues, and public, educational and governmental (PEG) obligations, and Title Ill retransmission consent
obligations that the FCC establishes for open video systems. The Act also permits the open video system
operator to use channel sharing arrangements.

The structure and appearance of open video systems remain largely unresolved at this time. Private
industry isstill very much in the planning stage, even though the FCC has its open video system rules in
place, andtgliihone companies and other entities interested in building open video systems enjoy reduced
regulatory burdens that shoud maximize their flexibility and reduce ¢bessity for government oversight
oftheir operatior®s. It would appear likely that one reason that open video systems have not developed a
more apparent structure for doing business is the uncertainty the industry faces about how to clear the
copyrightsin the programming that the open video systdlnisearretransmitting over the tgd@one lines.

In the Telecommunications Act, Congress gave little guidance as to an open video system's status
under the copyright law. As such, an open video system would arguably be subject apyftitiiet liahlity
for the public performance of the many copyrighted works embodied in the broadcast signals being

retransmitted by the system. This, of course, would not be the case if the open video system were eligible

81 SomeoftheTitle VI provisions that do not apply to open video systedes subsection 653(c) are: "leased
access" obligationsinder section 612; franchise requirements and fees under sections 621 and 622 (though an open
video system operator will be subject to a gross revenue fee at a rate rusetb the franchise fee paid by the local
cable operator under subsection 653(c)(2)(B)); rate regulation under section 623; and consumer protection and customer
service requirements under section 632. atd] 6.
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for, and satisfied threquirements of, the Copyright Act's section 111 cable compulsory license. Rather than
answeringthe gquestion whether open video systems are eligible for a section 111 compulsory license, the
Telecommunications Act provides in section 653(c)(4) that "[n]othing in this Act precludes a video
progamming provider making use of an open video system from being treated as an operator of a cable
system for purposes of section 111 of title 17, United States Code."

Some commentersin this study have argued that this provision is a congres§iomation that
open video systems do indeed qualify for a section 111 license. The Copyright Office, however, believes
that the language merely clears the way for determination of the compulsory license eligibility issue in
another forum (i.e. administrative or judicial) or at another time by Conigress.
B. PRIOR COPYRIGHTO FFICE CONSIDERATION REGARDING THE STATUS OF OPEN

VIDEO SYSTEMS

For the second accounting periodl®95, the Copyright Officeeceived cable compulsory license
statements of account and royalilynfys from three systems identifying themselves as video dialtone
operators under the rules of the FCC (regulatory precursors to open video systems). The filing parties
appearedto be independent program providers leasing access on an open video system creagteah® tele
companies. Faced with these first claims of dligjbunder sectionl11 by open video systems, and
expecting additional filings by open video system operators in light ofdétent passage of the
T elecommunications Act, the Copyright Office opened a Notice of Inquiry to address the eligibility of open

video systems for a cable compulsory license under section 111 of the Copyright Act.

82 The Copyright Ofice noted in its Notice of Inquiry regarding open video systems (Docket No. 96-2) that
during the legislative process of the Telecommunications Act, proposals were considered to address specifcally
telephone company eligliiy for section111 and such amendments were not included in the Telecommunications Act.

61 Fed. Reg. 20,197-20,199 (1996) at n.6.

83 Id
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While the Copyright Office was considering the commenters' arguments as to whether open video
systems are elighle for a compusory license under section 111 of the Copyright Act, the €g#ived the
request rom Senator Hatch and the Senate Committee on the Judiciary that prompted this study. Soon
thereatter, the Office terminated the Notice of Inquiry regarding open video systems so that it could devote

its full energies to addressing the issues raised in the Notice in thisstudy.

C. SUMMARY OF COMMENTS AND TESTIMO NY

1. The Higibility Issue.

Theissue posed in this study, whether open video systems should be eligible for some variety of
compusory licensing under the Copyright Act, differs from the issue discussed in the Copyright Office's
Notice of Inquiry, whether open video systems are eligible for compulsory licensing under the current section
111, in that the scope of the study can go beyond the words and meaning of section 111 as it now exists. The
study, therefore, addresseswhether open video systems should be entitled to compulsory licensing under the
Copyright Act at all and, if so, what statutory provisions would best provide compulsory licensing for the
retransmission of broadcast signals by open video systems considering the legal, technological, and business
realities of the telecommunications world today.

In the context of this study, copyright owners, with the exception of PBS and the Canadian
Claimants, are adamantly opposed to the application of any compulsory licensing provisions to the
retransmission activities of open video systems. Starting with the proposition that the time has come for all

compusory licensingforthe retransmission of broadcast signals to®teaseopttigltt owners argue that

8 Temination of proceeding in Docket No. 96-2A, 62 Fed.Re@1251997). Nothing in this discussion is
intended to indicate the Ofice's disposition of the issues of OVS' eligibility for a compulsory license as a section 111
cable system should Congress decline to act on the Ofice's legislative recommendations.

8  ASkyB, the DBS carrier that intends to ofer subscribers the retransmission by satellite of local broadcast
stations, would support the elimination of both secfitth and section 119 compulsory licenses. ASkyB, comment 33,
at 2.
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givinga compulsory license to open video systems (or other new retransmission services) would require
copyright owners to subsidize the newcomers. NBA/NHL, comment 22, at 2. They further contend that
Congessshould afford the marketplaceopportunity to develop licensing mechanisms for open video
systems and similar newretransmission technologies. Baseball, comment 17, at 11; NBA/NHL, comment
22, at 2;NCAA, comment 26, at 2; ASCAP, comment 6, at 28; MPAA, comment 35, at 11. ASCAP argues
that "it isagven that inclusion of new technologies in current compulsory licensing schemes or creation of
new ones will discourage private negotiation and inhibit the development of madegollutions."
ASCAP, comment 6, at 2%3.

T he copyright owners are particuarly insistent that the rationale for the creation of the section 111
andsection 119 licenses, which was to assist the incipient cable dlitbsaiistries whose existence was
threatened by a lack of access to programming and financial resources, simply does not exist today,
especially with respect to the open video system industry. They contend that "the nature of [the open video
system business| requires that all of the entrants into this field have significant resources for start-up costs
andprogram acouistion.” ldt 28. There is an underlying view expressed by these commenters that "the
telephone companies' are wealthy, powerful entities that do not need the benefits of a compulsory license
to make asuccess of their ventures into the busingetrahsmitting broadcast signals over open video

system platforms. NBANHL, comment 22, at 2. These commenters do not address the issue of how an open

8  TheNBAis a not-for-profit partnership of 27 clubs engaged in the sport of professional basketball. The NHL
is a joint venture organized as an unincorporated association, not-for-profit, of 26 clubs engaged in the sport of
professional hockey.

87 However, another commenter has noted that where a compulsory licensing scheme exists for other industries,
anindustry left wihout such a license may be left with no oppattes for licensing at all. In comments submitted in
the Copyright Office’'s Notice of Inquiry regarding open video systems, the Federal Trada<smn noted that were
open video systems required to negotiate for retransmission programming in the free market, "a market for brokerage
senicemight arise to negotiate universal licenses with programmers ... [h]Jowever, a brokerage service market may not
anise, since stand-alone demand for broadcast programming by OVS's may not be suficient to support the development
of efficient, competitive programming brokers." Comments of the Staff of the Federal Trade Commission, reply
comment 3, in Copyright Ofice Docket No. 96-2, at 5, n.10.
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video system would effectively compete in the "free market" with similarly situatedsyatlems operating
under the section 111 license.

ASCAP contendsthat new compulsory licensing schemes would place additional burdens and costs
on copyright owners to participate in additional ratemaking and distributiazeedmgs, and would place
added administrative and operational burdens on the Copyright Office. ASCAP, comment 6, at 28.
However, ASCAP does not specify how this would be the case if section 111 were amended to encompass
open video systems in one overall license, since the only additional burden on the copyright owners and the
Office would be in tracking additional filings and royalties added to the sameploasic

The NCAA also argues that extending the cable license in any way would "further break down
regional sports broadcast arrangements" as discussed in its arguments in favor of the elimination of all
compulsory licenses for the retransmission of broadcast signals. NCAA, comment 26, at 2.

Finally, the copyright owners stress that the nature of the open video system business is still
undefinedand undeveloped, and it would be unwise at this time to create for the benefit of the industry a
compulsory licensing scheme which might not be workable or practical. MPAA, comment 35, at 11;
ASCAP, comment 6, at 28; BMI, comment 27, at 14. ASCAP notes that today only one open video system,
Bell Atlantics system in Dover Township, New Jersey, is fully operational. ASCAP, comment 6%at 29.
ASCAP suggests that the pidene companies themselves have put a brake on their plans for rapid expansion
of the opervideo system business because they haven't decided how to develop the industry. Id.

In the context of the Copyright Office Notice of Inquirypyright owners argue more specifically
that section 111 cannot be read to permit open video systems to qualify as cable systems eligible for a

compuisory license, and that only Congress, by specifically amending the copyright law, could make open

88  gSeASCAP, comment 6, at 8 n.5 (citing FCC, Third Annual Report In the Matter of Annual Assessment of
the Status of Competition In the Market for the Delivery of Video Programniie@7 WL 2451, | 71.)
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video systems elighle for a compulsory liceftse. They contend that it would be inappropriate to "jerryrig
a twenty-year old statutory plan created for a different industry.” MPAA, comment 1, in Copyright Office
Docket No. 96-2, at ZeeMusic Claimants reply comment 8 in Docket No. 96-2, at 4-5.

T othe contrary, all the other commenters in this study addressing the issue, and the others in the
Copyright Office administrative inquiry, take the position that open video systems are multichannel video
providersthat will most likely operate in a fashion so functionally similar to traditional cable systems as to
justify the applicahlity of a compulsory license to them, on terms that account for dmpotegical and
reguatory peculiarities of those services. Time Wather, comment 23, at 7; ALTV, comment 30, at 4; NPR,
comment 36, at 11; Canadan Claimants, comment 32, at 5; ABC, comment 20, at 2; PBS, comment 28, at
41;U.S West, comment 4, at 13; USTA, comment 25, at 16. USTA notes that, in fact, open video systems
donot embody a "new" technology at all, but simply a program delivery system established by law and
reguatory overlay. Idat 3, n.2. As such, and because open video systems are subject to FCC must-carry,
syndcated exclusivity, sports exclusivity, and network nonduplication rules that are almost identical to those
appliedto tradtional cable systems, they can be deemed to comprise an essentially local subscription service
featuring as a significant component of its services the local retransmission of local broadcast programming,
just like traditional cable. NAB, comment 39, at 8; NPR, comment 36, at 11.

T he commenters citingthese similarities between traditional cable systems and open video systems
conclude that the open video system industry acts as a nascent competitor to cable, and disparate copyright
treatment for open video systemswould substantially skew the competitive arena and force consumers to pay

higher rates for cable service than they otherwise would. NPR, comment 36, at 11. The Federal Trade

8  See e.g.fomments in Copyright Ofice Docket No. 96-2: Joint Sports, reply comment 6, at 4-5; ASCAP,
BMI, SESAC, reply comment 8, at 4 [hereinater Music Claimants, comment 8].

%  Time Warner is a diversified media company which acts as a multiple systems operator of cable systems
nationwide and is also engaged in the production and distribution of thedtrisaltélevision programs and home
videos. Time Warner, comment 23, at 1, [hereinater Time Warner, comment 23].
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Commission makes a similar analysis in its comments in the Copyright Office administrative hearing. FTC,
reply comment 3, in Copyright Office Docket No. 96-2, at 5. Even the Canadian Claimants, with a proprietor
perspective, find economic advantage to open video systems' potentiditgligib a compulsory license.
T hey state that because the statutory andregulatory structure authorizing the existence of open video systems
effectively limits the industry's deployment to large, well-funded companies such as local telephone
companiesthat have an installed communications system (or companies that can afford to install such a
system), there will be fewer entrants, a limited number of times a signal will be transmitted, and a higher
certainty that the compulsory license royalties will be paid. Canadian Claimants, comment 32, at 5-6.
The UST A offers a detailed discussion of the eligibility of open video systems for compulsory

licensing. It forcefully argues that Congress' goals in creating open video systems under the
T elecommunications Act will best be met if open video systems are put on an equal copyright footing with
respect to other multichannel video providers:

Congress created OVSin order to bring competition to a market dominated

by incumbent cable operators. Congress stated that it hoped the OVS

approach woud "encourage common carriers to deploy open video systems

andintroduce vigorous competition,” also noting that OVS operators "will

be ‘new entrants in established markets and deserve lighter regulatory

burdens to level the playing field." The availability of the cable

compusory license for OVS operators is an essential and viable means of

fair competition with these incumbent cable operators.
USTA, comment 25, at 13 (citirtgne T elecommunications Act of 1996, § 653(c)(4), H.R. Conf. Rep. No.
458, 104th Cong., 2d S8 (1996)). The USTA also points out that Congress has taken a technology
neutral posiion on the application of the cable compulsory license for other new retransmission systems such
as VATV, MDS and MMDS operations, as well as satellite carrier operations; it argues that open video
systems should be no exception to this treatment. USTA, comment 25, at 14, 20-21.

The BCAtakesapostion that falls outside the debate of eligibility or ineligibility for open video

systems under section 111. Arguing parity among providers of broadcast signals, SBCA contends that

telephone companies aslarge and established multichannel video providers should not now enjoy the terms
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andadvantages of the cable compulsory license because those were not available to DTH carriers when they
were newvideo distribution entrants. The SBCA argues that in fairness, Congress should only make open
video systems eligible for the cable compulsory license at such time as it also gives satellite carriers a
permanent license and cable-like rates; otherwise, it should devise a section 119 like treatment for open video
systems. SBCA, reply comment 22, at 7-8.

2. The "Nuts and Bolts" of a Compulsory License for Open Video Systems

Only afewcommenters have discussed in any detail how a revised cable compulsory license that
would encompass open video systems might work. Although MPAA opposes any compulsory licenses for
the retransmission of broadcast signals, in the Copyright Office inquiry on open video systems, MPAA
suggested a legislative ggosal that would offer open video systems a temporary compulsory license to
enable its growth as an industry and to ease its transition to the free market. MPAA, comment 1, in
Copyright Office Docket No. 96-2, at 1, 16-19. Although thepmsal envisioned interim regulations
allowing open video systems to utilize the present section 111 which would bee@fiy some
indvidualized compulsory license crafted by Congress for a more mature open video system industry, the
proposal makes a useful starting point for a discussion on how séddtiomight be revised to encompass
open video systems on a more permanent basis.

T he MPAA proposal assumes that open video systems will operate under 4dctian it exists
today. Itisinstructiveto note that all of the following discussion would be rendered moot if Congress were
to adopt aflat, per subscriber, per signal rate as recommended by the Office in Chapter V. However, the
Office has included the following discussion in the event that the current rate structure is retained.

First, MPAA addresses the issue of which elements of the open video systems (i.e., the telephone
company operators or the independent program providers that deliver programming via the system) are
eligble for the compulsory license and under what circumstances. MPAA argues that to achieve parity

between the royalties paid by open video systems and those of similarly situated cable systems, and to avoid

70



artificial fragmentation of an open video system from what is really a larger system into a smaller system (the
"contiguous communities” problem for traditional cable systems), each open video system operator must
determine the gross receipts of the entire open video system operation for purposes of determining the
system'sfiingstatus (.e. Form 1/2 or Form 3). The amount of total grosipts would be the sum of all
paymentsthroughout the entire open video system made by program providers or by subscribers that are
relatedto the offering of retransmitted broadcast signals to subscribees. 1itiseel1-17. After the open
video system operator makes this determination, MPAA would have each program provider, including the
open video system operator to the extent that it offers programming, calculate its own gross receipts and DSE
values, andfile statements of account and make royalty payments based on the entire op#iredistatus.
T hese calcuations would be analogous to those made by partially distant subgroups of cable systems. Id.
at 18.

Other commentersin the administrative inquiry take a similar view on the iSsgeomments filed
in Copyright Office Docket No. 96-2: Comcast comment 6 at 3; NCTA, at 4; ABC, comment 2, at 7-8.
Two of those suggest theich open video system iy should generate only one consolidated filing under
section 111. Comcast comment 6 in Copyright Office Docket No. 96-2, at 3; ABC commenbRyiright
Office Docket No. 96-2,at 8. The open video system commenters, however, contend that any entity that
becomes an open video system program provider offering multiple channels, including broadcast signals, to
subscribers should be considered the owner of a cable system responsible for sectilingd Wit respect
to the channelsit operates. Bell Atlanfical, comment 7 in Copyright Office Docket No. 96-2, at 26; U.S.
West, comment 2, in Docket No. 96-2, at*'6. Bell Atlantic suggests that the "contiguous communities”

language in the present definition of "cable system,” can be applied to open video systems as easily as to

9 U.S.Westargued that if open video system operators were required to include the gross receipiated unaff
program providers carried on its system, and the aggregation of receipts resulted in their paying higher royalty rates, they
would be entitledunder FCC rules to collect administrative fees associated withiBogk &ind to be reimbursed by
the programmers for any increased royalties. West argued that this situation would be discriminatory and anti-
competitive.
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cable systemsiif lanmakers adopt the legal fiction that for an open video system programenieeadend’

is deemed to be the "office or site where the video distribution antennae recdfvamgsignals (the

"primary transmission”) interconnects with the OVS wires (the "secondary" transmission).” Bell Atlantic,

et al, comment 7 in Docket No. 96-2, at 23. Of course, these issues would not be relevant if Congress were
to change the rate structure for section 111 to a flat, per subscriber, per signal fee and to eliminate the lower
rates for small cable systems.

In its response to our Notice of Inguiry, MP AA pointed out that where an open video system provides
service to mutiple markets, under the FCC's must-carry rules, the system may provide all the must-carry
signals from each market to all subscribers, or it may configure itsgiéscso that subscribers onlgaeive
the must-carry stations in their own market. If the system chooses the first alternative, it is likely that some
part or partsof its must-carstation carriage will be distant foopyright purposes. MPAA would have
open video systems determine dstant/local status and permitted/non-permitted status on an ADI basis. To
addressthe stuation inwhich a system serves multiple ADI's and its program providers do not restrict their
own service to one ADI, MPAA suggests that the open video system operator would act as arbiter and
determine what percentage of the system's total number of subscribers receive each signal as a distant signal.
Each program provider would then apply that percentage to its own group of signals, including must-carry
signals, to determine the appropriate distant signal equivalent value for its own subscriber group.

Futher compilicating the issue, the open video system operator has the duty to fulfill the system's
must-carry obligation, but often the subscribers will pay the program provider and not the open video system
operator for such service, and the operators are not required to use a basic tier for must-carry signals. This
situation would make reporting very difficult for an open video system. MPAA, comment 1, in Docket 96-2,

at11-14. Toaddress this difficulty for open video system operators, MP AA would require each program

92 The ADI is the Area of Dominant Infuence, and is the current way the FCC defines the local market of a
television station.
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provider to be liable for the minimum royalty fee payment for the must-carry service provided by the cable
operator to the program provider's subscribersatid.7-18.

For permittedhon-permitted status, MP Afoposes thaeéach system be governed by the rules that
would apply to a cable system located in the largest ADI served by the open video system operator, rather
than try to have each program provider determine permitbedpermitted status on a subscriber-by-
subscricer basis. @t 18-19. This system, MPAA suggests, would ensure that an open video system not
"fragment distant carriage among program providers" and avoid the 3.75% rate liability. Of course, again,
these complexities would be avoided if a different rate structure can be devised for section 111.

T he telephone companieggest that to determine local/distant status applying the FCC's must-carry
and ADI rues, where there isno established cable system operating in the same service area as an open video
system, an open video system could be treated as a new, start-up cable system would be treated. Bell
Atlantic,et. al.in Docket No. 96-2, comment 7, at 21-22, 26. They contend that in cases where the FCC
rues reguire an open video system to carry broadcast signals, these signals should be treated as local signals
for copyright purposes, and that in interpreting permitted/permitted carriage, communities and not
systems should be granted grandfathered status, so that open video systems get the benefit of paying for
signalsthat are permitted as grandfather signals for similarly situated traditional cable systems at the lower
permitted signal rate. IOn the issue of determining whether signals are local or distant for an open video
system whose programmers are located in various places, Uf§fésss thakach programmer using an
open video system designate one point at which they receive programming for retransmission to be
designated asthe locus of its "facility” and file based on communities served by that @écbmments
in Copyright Office Docket No. 96-2; UST A, comment 9, at 7, n.5; UVTV, comment 4, at 9-10; Adelphia,
comment 12, at 6; Comcast, comment 6, at 1, 6.

Makinga similar attempt at creating parity among cable and open video system operators, NCTA

suggests that open video system operators be required to pay the 3.75% rate where the total number of distant
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signals carried on the system exceeds those that a cable operator in the same market would be permitted to
carry at the statutory baserate. NCTA, comment 11, in Docket No. 96-2, at 5. Several parties suggest that
whateverregulations govern the application of the cable compulsory license to new cable systems or

SMATVsystems should be relevant to open video systg@msComments in Docket No. 96-2: NAB,

comment 13, at 15-16; ALTV, comment 10, at 19-21.
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D. COPYRIGHT OFFICE RECOMMENDATIONS

T he Copyright Office is sympatheticto the arguments presented by the majorapyafght owners
in thisstudy regarding the desirability of the elimination of compulsory licenses for the retransmission of
broadcast signals. Given the premise that the time has come for the elimination of the cable and satellite
compulsory licenses, it is difficult to argue that compulsory licensing should apply to more retransmissions
made by a new brand of communications channels, the open video system, that was created by both the
dereguation and the entrepreneurial zealousness of tiphbele companies. Assuming, however, that
Congress does not agree with the copyright owners that now is the time to eliminate sections 111 and 119
of the Copyright Act, the Copyright Office agrees with the rest of the commenters that it would be patently
unfair, andit would thwart Congress' intent in creating the open video system model, to deny the benefits
of compulsory licensing to open video systems when similar benefits are enjoyed by traditional cable
systems, satellite carriers, SMATV systems, and MDS and MMDS operations.

T he Copyright Office is swayed by the strong resemblance of open video systems to traditional cable
systems. Open video systems use the very same "wires, cables [and] other communications channels" that
tradtional cable systems use to deliver broadcast signals to their subscribers. They will be located in the
same geographical areas astraditional cable systems and will potentially serve the same subscribing members
of the public as cable systems. Open video systems will be constrained by the same public interest
obligations as cable to deliver public, educational and governmental programming, to ensure carriage of local
broadcasters andto respect syndicated and sports exclusivity arrangements and protect the network affiliate
system by ensuring network nonduplication. In fact, the only discernible differences between open video
systems andtradtional cable systems are historical. Cable arrived on the scene because of consumer desire
for basic programming service, and it fought hard to win a compulsory license that enabled it to become the
giantinthe video programming industry that it is today. Open video systems were created by Congress

because of consumer unrest with cable and a burgeoning telecommunications industry that was anxious to
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expanditsinterestsand challenge cable for part of its market share, but has yet to demonstrate how it will
try to win a place for open video systems in the program delivery universe. The fact that open video systems
wil ook slightly different from cable systems does not alter the issue of basic fairness confronting the
legsiatorswho have created a compulsory licensing structure and doled it out to first one retransmission
agent andthen another. Should some businesses have the undoubted benefits of a compulsory license, its
guaranteed accessto programming with its minimal administrative burdens and relatively low cost, but not
their drect competitors? The Copyright Office cannot answer that question in the affirmative when the
businesses operate in a similar universe and are otherwise subject to analogous regulatory burdens.

While the Copyright Office is, therefore, comfortable with the notion that open video systems should
be eligible for compulsory licensing for their retransmission activities, the Office finds it to be vastly
preferabe for Congressto modify the existing cable compulsory license to clarify how open video systems
fit into the licensing scheme rather than trying to suggest that open video systems are already cable systems
under section 111. It would seem prudent to include open video systems in §ddtiand not try to create
a separate compuisory license for them. This is so primarily because open video systems are so inherently
similar to cable systems.

T he Copyright Office acknowledgesthe truth in tlo@yright owners' assertions that the open video
system industry is not yet developed enough to enable Congress to create a compulsory license for open
video systemsthat mirrorsthe intricacies of its business arrangements. However, the Office does not think
it will be necessary to knowprecisely what form or forms the industityake to draft adequate compulsory
licensing provisions. The basic structure of open video systems is clearly established by statute and
regulation, and it will certainly be very comparable to the structure of cable systems.

T he Copyright Office believes that sectidfhl should be amended in several ways tdiffaie the
elighiity of open video systems for the cable compulsory license. First, the definition of cable system in

section 111(f) shoudbe amended to specifically include open video systems as cable systems, and to clarify
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that each programmer on the open video system is responsibinfpahd paying royalties as a cable
system. Futhermore, for puposes of identifying which open video system programmers must file together
asone system to avoid artificial fragmentation of one larger system into smaller systems, it will be essential
for Congressto amendthe "contiguous communities" section of the definition of cable system, as described
in Chapter IV.

In addition, both the complex rate structure of the current section 111 and the statute's reliance on
the former FCCrues for determining local and distant signals must be amended, as discussed in Chapter V,
to ensure the smooth administration of the compulsory license with open video systems as cable systems.
T hiscoud eliminate the need for the various legislative or administrative proposals listed earlier in this
chapter that would otherwise be necessary to fit open video systems within section 111. Finally, the passive

carrier exemption should be amended as the next chapter describes.
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VIl.  THEPASSIVE CARRIER EXEMPTION

In the course of its open video system inquiry, the Copyright Office had reason to revisit the passive
carrier exemption in section 111(a)(3) of the Copyright Act. That section provides an exemption from
copyright lialiity to any carrier who retransmits one or more broadcast signals so long as that carrier has
"no direct or indrect control over the content or selection” of the broadcast signal being retransmitted or the
recipients of the signal, and so long as its only involvement in the retransmission is to provide the "wires,
cables, or other communications channelsfor the use of others.” In comments filed with the Office in Docket
96-2 on open video systems, the parties argued back and forth whether, and to what extent, open video
systems qualify as passive carriers eligible for the exemption.

In requesting information for thisstudy, the Copyright Office posed the question whether the passive
carrier exemption reguires amendment to accommodate open video system and/or Internet retransmitters and,
if so, in what fashion. The comments the Office receivgdest a number of theories regarding the
applicability of the passive carrier exemption to open video systems, and some also offer additional
commentsregarding the perceived abuse of the exemption by satellite carriers who retransmit broadcast

signals to cable systems and the need for a tightening of the exemption.

A. BACKGROUND INFORMATION

T he passive carrier exemption originated during the cable television controversy that raged in the
1960's when Congress was attempting a major revision of the Copyright Act 0f:1909. At that time,
telephone companies were concerned tleatabse of ambiguity in pposed cable provisions, the
retransmission of broadcast signals by cable systems using a telephone company as a common carrier (i.e.

to provide lines, equipment, etc.) might be deemed to create copyrigtitylitdy the telgphone companies.

% The Copyright Ofice thoughly, discussed this controversy and the history of the cable afidesate
compulsory licenses in its earlier repogeel ibrary of Congress, U.S. Copyrightft@e, Report of the Register of
Copyrights, The Cable and Skite Carrier Compulsory Licenses: An Overviand AnalysigMarch 1992).
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T hey proposed language for a specific exemption for passive carriers, and tipeisadrultimately écame
section 111(a)(3%

Inthe mid-1970's, technological advances enabledisatearriers to eceive broadcast signals
(either over-the-air by means of a UHF receiving antenna or by means of a direct micromagetion
between the broadcast station and the satellite carrier), then to retransmit the signals to a satellite
transponder, andrelay the signals by thellia dack to the cable systemeceiving antennae on earth for
delivery by the cable systemsto their subscribers. This method of retransmitting signals transforms ordinary
broadcast stationsinto "superstations” seen by viewers across the nation. Three mid-1980's appellate court
decisions interpreted the section 111(a)(3) exemption as applying tlitesatzriers' activities in
retransmitting superstations based on a finding that they act as purely passive intermediaries between
broadcasters and the cable syst&ms.

In Eastern Microwave, Inc. v. Doubleday Sports, fathe U.S. Court of Appeals for the Second

Circut heldthat Eastern Microwave's retransmission of superstation WOR to cable systems fell within the
passive carrier exemption even though the court found that technical restrictions forced EMI to make "an
initial, one-time determination to retransmit the signals of a particular station." It decided that such a
determination doesnot evidence the "control over the content and selection of the primary transmission
intended to be precluded under section 111(a)(3).'atld.25, 126.

T he cout statedthat an ordinary common carrier must render its service to all comers, denying it

to none on the basis of content, and must not seledtanse among those who seek to use its service, on

94 Seeletter of Professor Walter J. Derenberg, on behalf of American Telephone and Telegraph Company, to
Thomas C. Brennan, Chief Counsel, n@uittee on the Judiciary, U.S. Senate April 2967, (bllowing the
introdudiion of S579), reprinted irHearings Before the Subcorittee on Patents, Trademarks and Copyrights of the
Senate Committee on the Judiciary, Copyright Law Revi§i@iin Cong. 1st Sess. 1143 (1967).

%  Eastern Microwave, Inc. v. Doubleday Sports,,I6Q1 F.2d 125 (2d Cir. 1982); WGN Continental
Broadcasting Co. v. United Vide693 F.2d 622 (7th Cir. 1982); Hubbard Broadcasting, Inc. v. Southetiit8ate
Systems 777 F.2d 393 (8th Cir. 1985).

% 691 F.2d 125 (2d Cir. 1982).
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any basis other than a legitimate business reason. The court then reasoned that when the communication
service istechnologcally imitedto one sender, a forced "selection" is inevitable, and such a selaatdn ca

be the type precluded by section 111(a)(c), for to so hold would render the exemption unavailable to "any
carrier that dd not retransmit every television broadcast of every television station in the countay.” Id.

130.

Inreachingits holding, the Second Circuit noted that "[u]nlike the activities of older, established
common carriers, e.g,, the telephone company, . . . the activities [of Eastern Microwave] include carrying
the communications desired by receivers rather than those desired by senders" and "unlike older common
carriers, EMlispaid by receivers rather than by senders." However, the court noted that "[lJike those of
older common carriers, EMI's activities are paid for as services and involve transmittal of the entire signal
without change.” ldt 126. Thus, the court allowed the exemption where the carrier did not look exactly
like a telephone company, so long as the carrier did not alter the signal it retransmitted to cable systems.

In WGN Continental Broadcasting Co. v. United Videsuperstation WGN sued a satellite common

carrier, United Mdeo, for retransmitting WGN's programming to cable customers stripped of certain teletext
information that hadbeen inserted into the "vertical blanking interval" space between the pictures flashed
onatelevision screen. That interval can be used to carry such information as subtitles for the hearing
impaired, news bulletins, andweather reports.ald23-24. The Seventh Circuit described the relationship
between the cable system and satellite carrier under the passive carrier exemption as follows:

The cable system selects the signals it wants to retransmit, pays the
copyright owners for the right to retransmit their programs, and pays the
intermedate carrier a fee for getting the signal from the broadcast station
tothe cablesystem. The intermediate carrier pays the copyright owners
nothing, providedit really is passive in relation to what it transmits, like a
telephone company. ... It may not even delete commercials; an important
part of the scheme set up in section 111 is the requirement that any cable
system that wantsto retransmit a broadcast signal without negotiating with

97 693 F.2d 622 (7th Cir. 1982).
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the broadcast station or copyright owner transmit intact any commercials
it receives from that station.

Id at 624-25. The court concluded that United Video could not qualify for the passive carrier exemption
"because it was not passive -- it did not transmit WGN's signal intactat G25.

Hubbard Broadcasting, Inc. v. Southern $aeeSystem® examined whether Southern Satellite

coud still qualify for the passive carrier exemption when it retransmitted superstation WTBS's signal intact
from a drect micronave feedsupplied by WTBS even though the station itself altered its over-the-air signal
by substitutingnational advertising in the place of local advertising when it prepared the microwave feed.
In these crcumstances, the United States Court of Appeals for the Eighth Circuit found that the satellite
carrier exercised neither direct nor indirect control over the content of the WTBS signal, and the
broadcaster's involvement in the commercial substitution process did not implicate any of the concerns raised
by Congress in adopting section 111(c)(3) (which prohibits cable systems from engaging in commercial
substitution).

Once the business of the retransmission of superstations to cable systems by satellite carriers was
firmly entrenched, the passive carrier exemption did not again become an issue until the development of
home earth stations (satellite dishes) created another busppsgunity for satiite carriers. Initially,
broadcast signals (and other signals) delivered by satellite carriers could be intercepted by dish owners who
were not part of the copyright owners intended audience, and dish owners paid no fee to caopdgirtc
owners for the signals they received. To control access to the signals, most resale carriers and certain
copyright holders decided to encode, or scramble, theitlisatdelivered signals, and to provide

descrambling capacity only to paying subscribers of their setVvice.

%8 777 F.2d 393 (8th Cir. 1985).
9  gSeeH.R. Rep. No. 887, 100th Cong., 2d Sess., Pt. 1, at 12 (1988).
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T hisbrought the status of the satellite carriers' eligibility for the passive carrier exemption into
guestion. By scrambling signals and selling, renting, or licensing descrambling devices to subscribing earth
station owners, a carrier arguably exercises direct control over which individual members of the public
receive the signalsthey retransmit, and the carrier engages in more than merely providing "wires, cables, or
other communications channels." In March of 1986, the Chairman of the Subcommittee on
T elecommunications, Consumer Protection and Finance of the House Committee on Energy and Commerce
wrote to the Regster of Copyrights to request that the Register issue a "prelimiagamgfnt” on the issue
whether a satelite carrier that engages in activities such as scrambling signals and marketing descrambling
deviceswoud qualify for section 111(a)(3). The Register set forth his view that the sale and licensing of
descrambiing devicesto satelite earth station owners by satellite carriers falls outside the purview of section
111(a)(3), particularly where the carrier itself encrypts the sighal.

Inresponse to thiscontroversy, the House Committee concluded that legislatiogcessany to
meet the concerns of home dish owners and satellite carriers and "to foster the efficient widespread delivery
of proggammingvia satellite 1 The "Satellite Home Viewep@right Act of 19882 was the result of
the controversy. The legislation created a statutory license for satellite carriers to retransmit distant
broadcast signals of superstations to dish owners for private home viewing. Thus, under the new legislation,
satellite carrierswere to be compulsory licensees; they could not be considered passive carriers with respect
to their activities pertaining to the retransmission of broadcast signals to home dish owners. However, it

shoud be notedthat the new law did provide that satellite carriers can be liable for infringement, if they in

100 | eiterfom Register Ralph Oman, Register of Copyrights, to Robert W. Kastenmeier, Chairman of the House
Subcommittee on Courts and Intellectual Property (MarcH286).

101 H.R. Rep. No. 887, 100th Cong., 2d Sess. Pt. 1, at 14 (1988).
102 pPyb. L. No. 100-667, 102 Stat. 3949 (1988).
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any way, wilfully alter the content of the programming, commercial advertising, or statimuacements

embodied in the signals they retransmit. 17 U.S.C. § 119(a)(4).

B. SUMMARY OF COMMENTS AND TESTIMONY

1. Open Video Systems Issues

As indicated above, the present inquiry regarding the passive carrier exemption was made to
determine whether open video systems might sometimes be eligible for the exemption. While the comments
occasionally strayed from the open video context, by far the majority of comments on the exemption focused
on open video systems.

Generally, copyright owner and cable system commenters expressed the view that open video
systems will most likely engage in too mampoh-passive" activities regarding their retransmission of
broadcast signalsto be eligble for the passive carrier exemption. However, several of the commenters who
took this position seemedto believe that some of a particular open video system's activities might qualify for
the exemption under limited circumstances.

Comcast Cable Communications, Inc. argues that an open video system operator can never be a
passive carrier under section 111(a)(3). Comcast, comment 12, Attachment A, at 4. Comcast argues that
open video system operators are not reguated as carriers under Title || of the Communications Act, but rather
under Title VI which governs cable systems, that they exercise control over the selection of primary
transmissions when they exercise their discretion to decide how to divide their channel capacity, decide
which duplicated programming services offered by multiple programs will share a single channel on the
system, and make other decisions affecting content on the system; and they might provide many non-passive
business services, such as scrambling signals carried by the system and selling or leasing descrambling
devices to subscribers. Comcast, comment 12, at 5. Comcast argues that when an open video system
operator isalso a program provider, the chances that it would make "content and channel-based decisions"
asthe platform provider would be even greater. Ad.such, Comcast concludes that open video system
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operators coud never meet the requirements of the passive carrier exemption, especially as that provision
has been narrowly construed by the Copyright Office.

BMI agreeswith Comcast. BMI, reply comment 27, at 11. BMI argues that the telephone industry
wants to expand the scope of section 111(a)(3) to "exempt its forays into the high margin television
business." Ict 10. BMI differentiates open video systems' retransmission activities from those at issue in

the Eastern Microwavand Hubbardases because unlike the d#eecarriers in those cases, open video

systemswill themselves be transmitting signals to subscribers over their own lines, providing marketing,
biling, and collection services, and exercising a certain degree of control over the content customers can see
on their systems. lat 11.

NCTA statesits viewthat whether and to what extent the passive carrier exemption would apply to
open video systems depends on the make up of the individual open video system operation and the role
played by the telephone company, whichrat be foreseen in the absence of a concrete open video system
plan. NCTA, reply comment 4, in Docket No. 96-2, at 3. BMI adds that, regarding the uncertainty of the
open video system industry, the FCC's open video system rules are being challenged in federal court in New

Orleans. BMI, reply comment 27, at 11 (citinge Cable-Telco Reparat 1, June 2, 1997).

MPAA arguesthat only "true" common carriers should be eligible for the passive carrier exemption,
andthe exemption shoudbe "tightened to avoid expanding this common carrier provision to accommodate
these [open video system and other new] services." MPAA, comment 35, at 14. This would appear to mean
that open video systems cannot be passive carriers. However, in reply comments, MPAA states that it would
not object to allowinga carrier to offer ancillary services that are separate from program carriage services,
such ashilling, without losing its passive carrier status, so long as those services are not a means for the
carrier to select or to control customers of an open video system contrary to the requirements of section

111(a)(3). MPAA, reply comment 3, at 10.
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T elephone companies, on the other hand, contend that when an open video system operator merely
provides channel capacity to an unaffiliated programmer, and has no control over the programming selected
or dstributedby that programmer, the open video system operator should be considered a passive carrier
exempt from copyright liability under sectidriil(a)(3). USTA, comment 25, at 8-9. To that end, USTA
recommends that section 111(a)(3) be amended to clarify that "wires, cables or other communications
channels' include all celivery systems, platforms and technologies where the carrier or distributor provides
equipment and servicesbut does not control the selection of the content or information delivered over the
system. _ld.

USTA also argues that their activities related to any must-carry signals, PEG channels, and other
channelsthat open video system operators are required to carry would not disqualify their eligibility for the
passive carrier exemption, although it offers no rationale for this conclusioat 9¢10. U.S. West took
this postion in the Copyright Office inquiry regarding open video systems. It maintained that if an open
video system operator were required to carry must-carry or other such signals to subscribers of unaffiliated
progammers, the FCC reguiationswoudallow the operator to charge the programmers for the administrative
costsincuredby the operator for such carriage. Since the programmer would then pass the added cost on
to itssubscribers, without the passive carrier exemption, the copyright owners would be getting a double
payment, one reflected in the royalties paid by the open video system operator, and one paid by the
progammer. U.S West, comment 2, in Docket No. 96-2, at 13; U.S. West, reply comments 2, in Docket No.
96-2, at 4-5.

USTA claimsthe decisions in Eastern MicrowaWGN Broadcastingand Hubbaravould permit

an open video system operator, as an exempt "passive carrier," to allow its equipment to be used by other
programmersto retransmit broadcast signals simultaneously; would permit an open video system to choose
which broadcasts to retransmit, so long as there is no alteration, deletion, or addition to the signals; and

would permit an open video system to provide ancillary promotiopalost (such as marketingllimg, or
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collecting fees from particular recipients of retransmissions on behalf of other program providers). Lastly,
USTA claims that the existing language in section 111(a)(3) should be clarified to permit a telephone
company or other carrier that leases its open video system to a programmer to retain the passive carrier
exemption where the carrier technically selects which homes to serve, because the wires and channels are
capable of servingsuch homes. atl.11. Bell Atlantic/NYNEX spports UST A's arguments in support of

a very broadreading of the passive carrier exemption for the benefit of open video system operators. Bell
Atlantic/NYNEX joint reply comment 11, at 1-2geBell Atlantic, et al, comment 7, in Docket No. 96-2,

at 30-31.

NAB strongly rejects the posttion of UST A and U.S. West that open video carriers can deliver must-
carry andPEG programming to the subscribers of their unaffiliated programmers and still maintain their
passive carrier status. NAB argues that an open video system operator that retransmits must-carry signals
cannot be entitled to the passive carrier exemption for such carriage. NAB and PBS both argue that the very
fact that an open video system operator is required to meet must-carry and PEG public access obligations
makes it impossible for it to act solely as a passive conduit for material supplied by open video system
program providers. NAB, comment 13, in Docket No. 96-2, at 10, n.4; NAB, reply comment 5, in Docket
No. 96-2, at 2-3; PBS, reply comment 7, in Docket No. 96-2, at 10, n.4.

2. Satellite Carrier Issues

Two parties dscuss possible amendments to the passive carrier exemption outside the open video
system context. Baseball expresses the view that the five satellite carriers that retransmit selected
superstations and network stations to cable systems across the country make a separate public performance
of the copyrightedworks on the retransmitted stations. Baseball argues that these carriers should not qualify
for an exemption from copyright lidiby under sectionl11(a)(3) lkecause they are making a separate use of
copyrightedworksandthey are commercially profiting by doing so; thus, the carriers should be required to

share their profits with the copyright owners whose works they exploit. Baseball, comment 17, at 17-18.
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Of course, United Video strongly opposes Baseballigestion regarding the passive carrier
exemption. UnitedMdeo responds that the exemption was adopted to simplify the retransmission process
and avoid double payment to the copyright owner for the single viewing by the cable subscriber of the
broadcast programming. United Video, reply comment 12, at 4. United Video likens satellite carriers'
function in retransmitting distant signals to those of "Federal Express delivering video tapes or trucks
delivering books" - they all perform a delivery function for tle@eenience of the customer who is making
use of the copyrighted work. ldt 8.

Another party, LIN Television Corp., complains that the ability of satellite carriers to substitute
alternative advertisingin the local signals they retransmit is "wholly inconsistent with the basic concept of
a compusory license gven to passive retransmitters of local broadcast signals." LIN, reply comment 1, at
2. LINnotes that, in the context of cable, the Hubligzision wrongly undercut that basic concept by
alowinga satellite carrier to retain its passive carrier exemption when retransmitting an altered signal so
longasit isthe broadcaster who made the alteration. However, LIN contends that commercial substitution
is far more inappropriate in the context of the more limited satellite compulsory license, where it provides
a powerfu addtional incentive for carriers to maximize the number of subscribers and to ignore the law in

doing so. Idat 3.
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C. COPYRIGHT OFFICE RECO MMENDATIONS
T he Copyright Office believesthat in light of the other amendments todpgright Act that it is

recommending, Congress should make some corresponding adjustments to the passive carrier exemption.

1. Open Video System Issues

If Congressamendsthe Copyright Act to clarify that open video systems are eligible for the cable
compulsory license, then the passive carrier exemption should be amended to indicate that open video
systems qualify for the section 111(a)(3) exemption only in very limited circumstances. While it is easy
enough to see the logic in UST A'sargument that an open video system operator acts in a traditional common
carrier capacity when it merely provides the platform for the retransmission of an unaffiliated programmer's
broadcast signals, and should therefore be eligible for the passive carrier exemption, the Copyright Office
guerieswhen, if ever, an open video system operator will act only in such a capacity. Given the must-carry
requirements imposed upon open video system operators by the FCC, NAB posited that open video systems
willamaysbe more than just passive carrieessause they Walways be calledpion to retransmit must-
carry signals. The Copyright Office agrees that it seems unlikely that an open video system operator will
ever function in away that is divorced from its must-carry obligations. A traditional cable system certainly
cannot do so short of retransmission consent, and open video systems are intended to operate in much the
same way as cable systems.

USTAarguesthat open video system operators should still be considered passive carriers exempt
from copyright lialdity when they retransmit must-carry signals to the subscribers of their unaffiliated
programmers. Such atreatment would not comport with the treatment the Copyright Office affords cable
systems.

It isthe Copyright Office's view, as explained in detail in Chapter X of this study, that any time a

cable system retransmits the signal of a broadcast station (even a must-carry station), the system publicly
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performs the copyrighted works embodied on the signal and must secure a compulsory license to avoid
copyright liaklity. However, the Office believes that it may be appropriate for Congress to grant an
exemption from liability for a cable system's retransmission of local signals under the cable compulsory
license because of Congress' historic view that the retransmission of a local signal does not harm the
copyright owners. If Congress granted such an exemption, even though a cable system must secure a
compuisory license to be free from copyright iligyp for its retransmission activities, its retransmission of

local signals would not garner a significant copyright royalty payment.

In applyingthisin the open video system context, an open video system operator who retransmits
must-carry signals to the subscribers of an unaffiliated programmer would be publicly performing the
copyrighted works embodied on the signals and should secure a compulsory license to ditgid liab
however, the carriage of must-carry signals would be considered to be the carriage of local signals and, as
such, wouldaccrue @e minimigoyalty obligation for the open video system operator or its unaffiliated
programmer. The operator woud not need the benefit of the passive carrier exemption to be exempt from
a royalty obligation.

Inthe event that NAB is wrong, however, and an open video system operator might merely carry
signals for an unaffiliated programmer when no statiomske their must-carry privilege, it would be
prudent to provide the passive carrier exemption for the operator. In this instance, the open video system
operator actsas atruly passive carrier. In such limited circumstances, the Copyright Office takes the position
that providng ancilary services such as marketiiitindy and collecting would not be activities that would
disgualify an operator from claiming the exemption. However, to be consistent with its position regarding
satelite carriers, thedpyright Office takes the position that if an open video system operator for some
reason hadthe needto scramble or otherwise encode its signals and provide decoders to subscribers, it would

not qualify for the passive carrier exemption.
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2. Satellite Carrier Issues

T he Copyright Office does not agree with Baseball thatlgatearriers who retransmit broadcast
signalsto cable systems should be required to pay an additional copyright royalty. So long alitbe sate
carriers do not engage in unpermitted selection of signals and subscribers, or alter the signals being
retransmitted, they should qualify for the passive carrier exemption.

However, the Copyright Office agrees with LIN Broadcasting that Congress may wish to reconsider
the method of commercial substitution upheld by the Eighth Circuit in the Hubbsed Congress crafted
sections 111 and119to provide cable systems anliitgatarriers a compulsory license to retransmit the
broadcast signals "asis," and the spirit of those sections is that the signals were not to be altered in anyway.
However, since it isthe broadcaster who is making the alterations, not the satellite carrier, the questions of
who benefits, who is harmed, and whether this is a situation that needs to be remedied are not as clear as
when the satelite carrier makes the alterations. These issues were not fully briefed before the Office during
the comment period or at the public meetings, and therefore, no conclusion was reached by the Office except

that this issue is deserving of further study.
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VIll. SHOULD THE CABLE COMPULSORY LICENSE BE EXTENDED
TO THE INTERNET?

When the Copyright Office began to consider the eligibility of open video systems for the cable
compulsory license, several parties cautioned that once the telephone companies were in the business of
retransmitting broadcast signals under the cable compulsory license, someone would want to use the license
to put broadcast signals on the Internet. Two commenters in the Office's open video system inquiry, ABC
andJoint Soorts, rged the Copyright Office, in the event that it decided to recognize open video systems
as cable systems, to clarify that customers of a telephone company do not qualify as a "cable system" under
section 111 when retransmitting broadcast programming through a computer nebageABC, comment
2,in Docket No. 96-2, at 9-10; Joint Sports, comment 5, in Docket No. 96-2, at 11-12. ABC stressed that
allowing retransmissions of broadcast signals over the Internet to qualify for the cable compulsory license

would have a devastating effect on the commercial viability of broadcast television. Id.

A. SUMMARY OF THE COMMENTS AND TESTIMONY

When the Copyright Office requested information for this global review of the cable alitesate
compulsory licenses, the Office asked the public whether it would be appropriate to include broadcast
retransmissions via the Internet in a cable compulsory licensing scheme. Audio Net is the primary
proponent of the eligility of computer networks for the cable compulsory licenge."

Curently, AudoNet broadcasts audio and some video events in real time via the Internet to anyone

anywhere in the world who has a computer with audio capabilityaeoeks to the World Wide Web. The

103 Audio Net, Inc., broadcasts audio and video events in real time and is the largest broadcast network in the
Internet. Comment 18, at 1-2, [hereinatter AudioNet, comment 18 or reply comment 29].

104 Ofall the other commenters in this factinding study, PBS is the only one that supports the extension of the
benefit of compulsory licensing to the Internet. PBS argues that Internet retransrhitéds ke eligible for a
compulsory license, and a new compulsory license should be creatbthtodpecial needs of Internet retransmitters;
however, PBS would require the Internet compulsory licensees to carry public broadcast stations at their request. PBS,
comment 28, at 39-42.
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typesof audo events broadcast are as follows: network feeds of major league sporting events (e.g., Super
Bowl, World Series, NBA Playoffs, Stanley Cup playoffs, etc.); audio of cable television programming (e.g.,
simulcasting audio of C-SPAN | and Il, including Senate and House proceedings); local radio stations
carrying talk radio programming, sports events, and music; conferences (e.g., press conferences,
governmental hearings, shareholder meetings, etc.); live concert events; Internet radio stations (including
orignal music programming); and the AudioNet Jukebox (more than 1,000 compact disc recordings from
more than 30 recordingcompanies). It would appear from AudioNet's written comments that the rights to
retransmit most of the listed programming are purchased in the free market; however, the radio stations
apparently "sign up" to be retransmitted on AudioNet.

Internet broadcasts have been made possible by the development of software known as streaming
audo technology. Thistechnology vastly improved the Internet audio experience by permitting the sending
of audio files in virtually real time. AudioNet describes the technology as follows:

The software establishes a "buffer" of memory in the
user's computer random access memory to which the
Internet site downloads a few seconds of audio. Asthe
audo isplayed from the buffer, the Internet site replaces
the played material with the next few seconds of audio.
The buffer continually is refreshed in this manner,
resuttingin a continuous real time playback of audio to the
user -- although only a few seconds of audio actually
resides on the user's computer at any given time.
AudioNet, comment 18, at 3.

Recently, AudioNet has begun expanding its broadcasts into video programming. Although the

technology nowpermits dsplay on only a small portion of a computer's video screen in less than full motion

video, AudoNet estimates that probably within two to three years, the personal computer will be capable

of displaying full screen real time television broadcasts with quality exceeding the current television

BTranscript,Copyright Office Hearing643 (May 8, 1997) (téisnony of Mark Cuban, President, AudioNet, Inc.)
[hereinafter AudioNet, tr.]. AudioNet, tr., at 662.
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standards andfast approaching advanced digital television standards. AudioNet is thus poised to partake,
in the not too distant future, in the market for distribution of television programming via the Internet.

AudioNet assertsthat compuisory licensing is necessary to enable access to programming for Internet
distribution. Like small cable systems and open video system operators, AudioNet is concerned about the
logstical and economic difficulties in negotiating for and obtaining licenses fopyright proprietors. It
also fears that, as small, young companies using new technology, Internet broadékhdtace &
competitive dsadvantage in dealing with the broadcasting industry and large content providers, who might
intentionally withhold rights to their programming to preclude the newcomers' entry into the retransmission
market. Idat 6. Finally, AudioNet argues that the establishment of a compulsory licensing scheme for
Internet broadcasters should lead to the development of practical means of such licensing, such as a
collective administration system (akin to ASCAP and BMI) or a clearinghouse (such as the Copyright
Clearance Center). ldt 7.

AudoNet believesthat the Internet should warrant a compulsory license of its own rather than be
foldedinto the cable or satellite licensescduse Internet broadcasting generates income from advertising
rather than from subscription fees. It suggests that royalties for Internet compulsory licenses should be either
a lowflat fee or a small percentage of advertising revenue, and the rate should reflect the "experimental
nature" of Internet video broadcastimy.  &tl.7, 8.

When questioned at the public meeting regarding the anomaly of a worldwide distribution service
attemptingto qualify for a compulsory license designed to benefit local retransmission services, AudioNet
indcatedthat, in fact, Internet retransmission of broadcast signals can be controlled to "be a local broadcast
medum if the needto distribute in that manner is required.” AudioNet, tr., at 687. This would be possible

by first pinpointing the location of any particular user of the service through a pkoaess as "geographic

106 However, inthe public meeting held by the Copyright Ofice on May 8, 1997, Mark Cuban of AudioNet stated
thathe preferred "to fit [Internet retransmitters] into the existing" settidncompulsory license, and that he believed
that they already do ft under the cable license. AudioNet, tr., at 662.
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identification." AudioNet, reply comment 29, at 6-7. With this information, the Internet retransmitter could
control the extent to which a broadcast signal is retransmitted by using various encryption or other
technology. AudioNet, tr., at 687.

Although it might be possible for AudoNet to operate like a cable system and enforce to some extent
must-carry or other requirements or limitations on free carriage of signals, AudioNet takes the position that
Internet broadcasters should be exempt from the must-carry rules. AudioNet, comment 18, at 8. Rather,
AudoNet claimsto promote "localism” by the very act of distributing many local signals to a nationwide or
worldwide audiencé”’

Regarding the must-carry resporilgiies®® that must be shouldered by traditional cable systems and
that are factored into the compulsory licensing equation as discussed in chapter | of this study, AudioNet
statesthat it "wouldlikely be physically and economically impossible for any Internet broadcaster to carry
alllocal channels in every market in which Internet access was available." AudioNet, reply comment 29,
at 7. AudioNet isadamant that any statute or regulation that requires implementation of technology such as
geographic identification so as to restrict delivery of programming "unnecessarily restrains consumer access
to information that otherwise may freely be available to the public, and ultimately thwarts the fundamental
opportunity of the Internet as a global communications medium.” Id.

Copyright owners, broadcasters, and cable interests alike stromgbse AudioNet's arguments for
the Interet retransmitters eligibility for any compulsory license. These commenters uniformly decry that

the instantaneous worldwide dissemination of broadcast signals via the Internet poses major issues regarding

107 AudioNet mistakenly assumes that under a compulsory license "local broadcédktexeive a license fee
any timean Internet provider broadcasts a local program," and also argues that local broadtdsteblavto charge
more for advertising. It contends that "Every broadcaster has the same opportunity anebbio@hrthe Internet)
. . . ho one station has a distinct advantage over another.” Audio Net, reply comment 29, at 4.

108 Syndicated exclusivity, sports exclusivity, netwondnduplication, and PEG requirements are not discussed
by AudioNet.
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the United Sates and international licensing of the signals, and that it would be premature for Congress to
legislate a copyright compulsory license to benefit Internet retransmitters at this time.

T he copyright owners point out that many producers of original programming are beginning to
transmit their works over the Internet, and giving Internet retransmission services the advantages of
compusory licensing would put those originators at a competitive disadvantage and possible thwart the
development of free market licensingincentives such as blanket licensing. RIAA, comment 24, at 14; RIAA,
reply comment 21, at 8; ASCAP, comment 6,at 20; NPR, comment 36, at 13; Canadian Claimants, comment
32, at 7; BMI, comment 27, at 14.

In response to AudoNet's gposal of a low, flat royalty fee (or, in fact, any compulsory licensing
fee), several copyright proprietors retort thapgright owners should not subsidize the costs of a fledgling
Internet retransmission service's entry into the communications field, especially before the free market has
hadan opportunity to operate. Canadian Claimants, comment 32, at 7; RIAA, reply comment 21, at 8;
ASCAP, reply comment 11, at 12. The Canadian Claimants argue that the revenues paid by Internet
retransmitters under a compulsory license would likely not be high enough to result in any worthwhile
addtional royalties for copyright owners. Canadian Claimants, comment 32, at 7. They argue that Internet
technology allows almost anyone to retransropyrighted material, and a compulsory license for Internet
retransmitters would cause serious losses to copyright owners. But AudioNet explains that streaming
mutimedatechnology is extremely costly in the same way that it is very costly to retransmit broadcast
signals via satellite, and most likely there would not be a great number of licensees utilizing a compulsory
license for Internet retransmissions. AudioNet, tr., at 656, 663.

The sports interests are particularly concerned that a compulsory license in favor of Internet
retransmissions would displace thpasoring institutions of tetast sporting events from exploiting
international markets for those time-sensitive telecasts. They argue that, to date, cabldliaad sate

compuisory licensing mechanisms have shown themselves incapable of addressing and compensating damage
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to the copyright ownersfor violations of their exclusivity agreements internationally, and that considering
the Internet's instantaneous worldwide reach coupled with an Internet ugiéy's@lstore, edit and
retransmit information, a compulsory license for Internet retransmissions would be bound to create havoc
with the licensing mechanismsworking in the free market. NCAA, comment 26, at 2; NBA/NHL, comment
22, at 3; Baseball, comment 17, at 8.

The broadcast and cable interests declare that the Internet retransmitters should not qualify for
compulsory licensing because they are unregulated in the communications context and they are not a
localized retransmission service. They state first that Internet retransmissions would function very differently
from the other multichannel video providers that already qualify for a cable compulsory license. ALTYV,
comment 30, at 4; ABC, comment 20, at 4; Time-Warner, comment 23, at 7; NAB, comment 39, at 8; NBC,
reply comment 24, at 2. They argue that Internet retransmitters are not subject to FCC regulations such as
must-carry, syndicatedand sports exclusivity, network nonduplication, and PEG requirements, and with no
such protectionsto local broadcasters and copyright owners, the compulsory licensing of their services would
severely compromise local broadcasters' ability to control the distribution of their signals, would harm
syndicated programming and local broadcasting businesses, and would jeopardize the network/affiliate
system. Cox, reply comment 17, at 9; ABC, comment 20, at 3-4; NAB, comment 39, at 8; NAB, reply
comment 30, at 8; NPR reply comment 14, at 8.

NPR notesthat there isno evidence that the communications policy goal of ensuring the availability
of broadcast signals to consumers is served by allowing a compulsory license for Internet retransmissions.
Rather, there already exists sufficient availability of retransmission service, and an Internet compulsory
license woudlikely undermine, rather than enhance the production and broadcast distribution of locally-
oriented proggamming. NPR argues that the simultaneous Internet retransmission of local broadcast signals

to national andinternational audiences would somehow stifle the production of local programmatg. Id.

13-14. Thus, NPR concludes that compulsory licensing should not be allowed for Internet retransmissions.
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Several commenters also express concern that Internet retransmissions are by nature so widespread,
and at this point in time so subject to unauthorized copying, that this factor alone should render them
inelighle for compuisory licensing. These commenters express doubt that any current encryption technology
would be sufficient to protect Internet retransmissions from unauthorized copying, and contend that
compuisory licensing shouidnot be contemplated in the Internet arena until such time as security is a given.
MPAA, comment 35, at 13; NAB, reply comment 30, at 8.

Finally, RIAA and Cox note that federal and international policymakers are only beginning to
address the telecommunications and copyright policy issues posed by the burgeoning Internet industry, and
itwoudbe inappropriate and premature for Congress to adopt a compulsory licensing regime to benefit
Internet retransmission of broadcast signals before such time as the policy debate has been fully aired at all

governmental and intergovernmental levels. RIAA, comment 24, at 12; Cox, reply comment 17, at 10.

B. COPYRIGHT O FFICE RECO MMENDATIONS

T he Copyright Office agrees with the majority of parties expressing views before us on the issue of
Internet retransmissions. The Office concurs with the many arguments outlined above regarding the
inappropriateness of bestowing the benefits of compulsory licensing on an industry so vastly different from
the other retransmission industries now eligible for compulsory licensing under the Copyright Act. Even
satellite tebnology, which allows the retransmission of broadcast signals to a far wider audience
geogaphically than does traditional cable technology, and which remains less regulated than cable at the
federal level, alows for the restriction of retransmissions within the United States unless copyright owners
consent to international retransmissions. Internet retransmitters, while perhaps technologically capable of
restrictingtheir transmissions to a defined area, clearly intend to utilize to the utmost the Internet's ability
to disseminate programming "instantaneously worldwide."

Even beyond the many solid arguments made by the copyright owners and other commenters
summarized above, the Copyright Office believes it is premature to consider the implications for the
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retransmission of broadcast signals via the Internet before it has fully considered the many other copyright
issuesinvolvedin all aspects of Internet operations. For exampleppight Office questions AudioNet's
position that retransmitting broadcast signals over the Internet does not actually involve copying in addition
to publicly performing the copyrighted works retransmitted. AudioNet, tr., at 656-65%&chfuser of
AudoNet's services actually copies or has the potential to copy retransmitted programming on his or her
home computer, the copyright implications go far beyond compulsory licensing.

Futhermore, the Copyright Office notes, as did several other commenters, that at the present time,
Presdent Clinton's Information Infrastructure Task Force's Working Group on Intellectual Property Rights
takesa decidedy free market view on the issue of licensing copyrighted works used on the Internet. In its
"White Paper' the Working Group on Intellectual Property Rights states: "[t]he marketplace should be
alowed to develop whatever legal licensing systems may be appropriate for the [National Information
Infrastructure] #* The Working Group concludes that given the nascent state of the National Information
Infrastructure, it ispremature to suggest than a comprehensive licensing system could best be devised from
a "central planning perspective." NIl White Paper, at 199.

T he Federal Communications Commission seems to take a similarly wait-and-see, anti-regulatory
perspective toward the Internet. In March of this year, the FCC's Office of Plans and Policy issued a
working paper entitleDigital Tornado: The Internet and Telecommunications Poligythat paper, the
FCC concludes that the government should avoid unnecessary interference with the Internet's development.
T he FCC notesthat the technological shifts associated with the Internet dovetail with the communications
industry'stranstion from regulated monopolies to a world of overlapping competitive firms, and that the

greatest contribution that government can make to the development of the Internet is successfully opening

109 Information Infrastructure Task Force, Intellectual Property and the National Information Infrastructure: The
Report of the Working Group on Intellectual Property Ridgi8gSept. 1995) (hereinater "NIl White Paper").
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the communications sector to competition. At a time when the Internet as an industry seeks to be free from
government reguation in order to permit the free market to maximize its potential development, it would
seem unfair to the providers of the content that will ultimately be disseminated via the Internet not to afford
them the same opportunities to maximize their potential over the powerful Internet medium.

For these reasons, the Copyright Office recommends that Congress decline to create a compulsory

license for the retransmission of broadcast signals on the Internet.

10 FCC Ofice of Plans and Policy, OPP Working Paper No. 29: Digital Tornado: The Internet and
Telecommunications PoliggMarch 1997).
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IX. UNSERVED HOUSEHOLD RESTRICTION: DISCUSSION AND
ANALYSIS
A. WHATIS IT?

Section 119(a)(2)(B) of the Copyright Act provides that the compulsory license granted under section
119 for the retransmission of television network signals is limited to "persons who reside in unserved
households." Thisprovision of section 119 is the network territorial limitation of the compulsory license,
also known asthe "white area restrictién.  What it means is thdlitsatarriers may not make use of the
section 119 license to retransmit a network signal to a subscriber who akeeatkes the signal from
anothersoué® Therestriction is therefore a communications provision, modeled after a regulation of the
Federal Communications Commission applicable to the cable industry (the network nonduplication rule),
even though it appears in the Copyright Act.

The means of determining when a particular subscriber resides in an unserved household, and is
therefore elighle for receipt of a network signal under thdlgaticense, is found in the definition of an
"unserved household" in section 119(d)(10). That provision provides:

Theterm "unserved household," with respect to a particular television network, means a

household that --

(A) cannot eceive through the use of aroventional outdoor
rooftop receving antenna, an over-the-air signal of Grade B intensity (as
defined by the Federal Communications Commission) of a primary network

station affiliated with that network, and

(B) has not, within 90 days before the date on which that household
subscribes, either initially or on renewal, to receive secondary

11 Thetem 'Wwhite area” refers to an area unserved by television signals. Originally, the term meant a geographic
area that was not capable of over-the-air reception of any broadcast signals, but the term now means in the context of
the satellite license faousehold which is not capable e€eiving an over-the-air signal of a local networkia® and
has not received a network signal ffom the local cable operator within the previous 90 days. llitbdicatee for
network signals is therefore limited to subscribers who reside in undeuséholds.

112 However, there is no such restriction concerning the retransmission of superstations.
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transmissions by a satellite carrier of a network station affiliated with that
network, subscribedto a cable system that provides the signal of a primary
network station affiliated with that network.

If the subscriber resides in an unserved household with respect to a particular network, then a
satelite carrier may make use of the Hatelicense to retransmit a network signal to the subscriber. If the
subscriber doesnot reside in an unserved household, then the carrier cannot make use of the license. It is
important to note, however, that the copyright law does not prohibit kitsatarrier from providing network
serviceto a subscriber who does not reside in an unserved household. Rather, the satellite carrier simply
cannot make use of the compulsory license in this circumstance, and must negotiate privately with the
copyright owners of the proggamming appearing on the network signals being retransmitted pyhighC

Office is not aware, however, of any satellite carriersogrycight owners that have attempted to negotiate

such rights?

B. HISTORY OF THERESTRICTION

T he genesis of the unserved household restriction was the 1988eShkeme Viewer Act. At the
time, the satelite industry wasin the nascent stage of development, with holiite shsbes still a relative
novelty, and digital satlde service (DBS) still years away. As a new industry, satellite carriers were
relatively free of reguation. Restrictions and limitations applicable to the cable industry, particularly those
addressing the exclusivity of broadcast programming, did not and do not apply to satellite carriers
retransmitting broadcasting programming. Given this lack of regulatory obligation in the communications

context, it was determinedthat creation of a compulsory license for the satellite industry must be conditioned

13 The comments submitted by the satellite carriers state that private licensing of broadcast programming as a
generd maiter, is not possiblee e.gSCBA, comment 9, at 3. Copyright owners, however, favor such an approach.
See e.gMPAA, comment 35, reply comment 3. None of the commenters ofered any discussion of whether private
licensing of network signals would be possible for subscribers who were served with network signals fom another
source. Given the contentious nature of the unserved household issue in the context of the current statutory provisions,
it is reasonable to infer that copyright owners would not allow private licensing of networknpmug@to served
households.
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upon certain communication regulatory concerns. The principal manifestation of these concerns was the
unserved household restriction.

The restriction was designed as a surrogate for the network nonduplication rules of the FCC
applicable to the cable industry. These rules, found at 47 C.F.R. 88 76.92-76.97, prevent a cable operator
from importing a distant network signalto compete with a local broadcast station carrying that same network.
T he pupose of theserules is to allow affiliate broadcasters to negotiate network programming exclusivity
rightswith their respective networks so that the network affiliate stations are the only ones authorized to
broadcast network programming in their areas. The area in which a local network affiliate is entitled to
nonduplication protection is defined in its programming contract with its network, but in no case can the
protection exceed an area more than 35 miles from the broadcast &tation.

No similar rue existedfor the satellite industry at the time of passage of the Satellite Home Viewer
Act in 1988, nor does such a rule exist now. When Congress first considered creatingliteclisatese,
network broadcastersexpressed concern that local affiliates would lose viewers to distant network stations
imported by satelite carrierebause of the lack efonduplication protection. Unlike cable systems, which
carry the signals of the local affiliates (and are now required to do so by the must-carrgoeielyrupheld
by the Supreme Court), satellite carriers do not provide local signals. Thus, for example, a person residing
in Washington, D.C. who subscribed to satellite service wouldeusive the Washington, D.C. NBC
affiliate, but would most likelyeceive the New York City NBC dffate. The Washington, D.C. affiliate
would therefore lose asviewers those subscribing to a satellite service, thereby affecting the viewing ratings
of the station and, utimately, reducing its advertising revenues. Broadcasters insisted that if Congress were

to enact a copyright compulsory license for Bideecarriers, a restriction must be built into the license to

14 |fthestation is located in a smaller television market, an additional 20 miles of protection is added, for a total
of 55 miles.
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afford them nonduplication protection and prevent their loss of viewership to distant network stations. The
result was the creation of the section 119(a)(2)(B) unserved household restriction.

The legislative history to the 1988 Siite Home Viewer Act is replete with Congressional
endorsements of the network-affiliate relationship and the neetbfoduplication protection. The House
Commerce Committee Report states:

Under the bill, satellite carriers are provided a limited interim
compulsory license for the sole purpose of facilitating the transmission of
each network's programming to "white areas" which are unserved by that
network. The Committee believes that this approach will satisfy the public
interest in making available network programming in these (typically rural)
areas, while also respecting the public interest in protecting the network-
affiliate distribution system.

T his television network-affiliate distribution systenvolves a
unique combination of national and local elements, which has evolved over
a period of decades. The network provides the advantages of program
acquisttion or production and the sale of advertising on a national scale, as
well asthe special advantages flowing from the fact that its service covers
a wide range of programs throughout the broadcast day, which can be
schedued so asto maximize the attractiveness of the overall product. But
while the network is typically the largest single supplier of nationally
produced programming for its affiliates, the affiliate also decides which
network programs are locally broadcast; produces local news and other
progams of special interest to its local audience, and creates an overall
program schedue containing network, local and syndicated programming.

T he Committee believesthat historically and currently the network-
affiliate partnership serves the broad public interest. It combines the
efficiencies of national production, distribution and selling with a
significant decentralization of control over the ultimate service to the
public. It also provides a highly effective means whereby the special
strengths of national and local program service supgach other. This
method of reconciling the values served by both centralization and
decentralization in television broadcast service has served the country well.

The networks and their affiliates contend that the exclusivity
providedan affiliate as the outlet for its network in its own market is an
essential element of the overall system. They assert that by enhancing the
economic value of the network service to thaliafe, exclusivity increased
the affiiate'sresources and incentive tpsort and promote the network
in its competition with the other broadcast networks and the other
nationally distributed broadcast and nonbroadcast program services.
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T he Committee intends by this provision to satisfy both aspects of
the public interest -- bringing network programming to unserved areas
while preservingthe exclusivity that is an integral part of today's network-
affiliate relationships

T he sentiments expressed by the 100th Congress extended to the 103d Congress when it passed an
extension of the satellite carrier compulsory license in 1994. Not only did the 103d Congress endorse the
principle of network nonduplication protection embodied in the license, it strengthened the enforcement
provisions. Priorto 1994, a network itifite (or wpyright owner) aggrieved by a shite carrier's violation
of the unserved household restriction had only the copyright infringement suit as a means of redress.
Statutory damages were limited ($5 per subscriber per month in the case of individual violations, and
$250,000 perccounting period for a pattern of violations), and no suits were brought in the initial term of
thelicense. While these limitations remained in place 1081 Congress clearly delineated that, in an
infringement sut, the burden of proof rested with the satellite carrier to demonstrate that it had not violated
the unserved household restriction. 17 U.S.C. § 119(a)(5)(D). Further, Congress created a transitional
enforcement regime, lasting from 1994-1996, which alloagch network afliate to issue written
challenges against subscribers receiving network service which it believed did not reside in unserved
households.

For subscribers residing within the predicted Grade B contour of a network affifiete receipt
ofachalenge, the satellite carrier servicing that subscriber had two options: 1) turn off immediately the
service of that network signal to the subscriber; or 2) conduct a signal intensity measurement at the
household of the subscriber to determine if he or she was receiving a signal of Grade B intensity at his or her
rooftop antenna. If the satelite carrier conducted the signal intensity measurement and it revealed that the

subscriber did not receive a signal of Grade B intensity from the challengiieg @ffthen service could

continue andthe affliate was requred to pay the cost of the measurement. If the measurement revealed that

115 H.R. Rep. No. 887 (Part 2), 100th Cong., 2d Sess. 19-20 (1888)alsdi.R. Rep. No. 887 (Part 1), 100th
Cong., 2d Sess. 18-19 (1988).
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the subscriber dd receive a signal of Grade B intensity, then tHiteatarrier was required to immediately
turn off service of that network to the subscriber and absorb the cost of the measurement (i.e. "loser pays").

Affiliates were limited in the number of subscribers that they could require a satellite carrier to
conduct ameasurement for, not to exceed 5 percent of the subscribers withiilithe'sfbcal market
within a calendar year. Forthose subscribers challenged in excess of 5 percent, the lggponsinduct
the signal intensity measurement fell to the challenging affiliate. Satellite carriers were given 60 days to turn
off service when the measurement determined that the subscriber received a Grade B intensity signal, and
30 daysafter termination to notify the affiliate that such action had been taken. At the same time, the
satellite carrier was required to reimburse the affiliate for the cost of the measurement.

For subscribers who resided outside the predicted Grade B contour of the affiliate station, the
responstity of conducting signal intensity measurements fplbo the afiliate, with the same "loser pays"
regime applicable to the results. If an affiliate made a reasonable attempt to conduct a survey at the
household of a subscriber and was denied access for the purpose of making the measurement, then the
satellite carrier was required to terminate service within 60 days of derdates$s:s

Asnoted above, the transtional signal intensity measurement provisions expired on December 31,
1996. Broadcasters curently aggrieved of violations of the unserved household restriction must once again
resort to the traditional enforcement action of the Copyright Act -- the infringement suit. To date,
broadcasters have brought lawsuits in Texas and Florida for violations of the unserved household restriction,
andthe defendant in both those cases, PrimeTime 24, has counterclaimed for antitrust violations in New

York federal district courtt’

116 |naddition to adopting the transitional signal intensity measurement, Congress broadenedtitve ofsdn
netwoik signal covered by the unserved household restrigiesl7 U.S.C. § 111(d)(2). Broadcast statiorfaafid
with Fox, Paramount and Warner Brothers are now considered network signals under section 119, whereas they are not
under the cable compulsory license.

17 Cannan Communications, Inc. v. PrimeTime 24 Joint Ven@ik No. 2-96-CV-086, (N.D. Tex., Amidio
(continued...)
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C. THEISSUES PRESENTED BY THE UNSERVED HOUSEHOLD RESTRICTION

Operation of the unserved household restriction, particularly the transitional signal intensity
measurement provisions, has been problematic. Satellite carriers claim thatrthey determine when
particular households are, or are not, eligible for network service, and that the current standard of
measurement -- Grade B -- is flawed and unworkable. Broadcasters claim that the current standard is fine
and superior to any other methods, and that the problem lies with the satellite carriers' (particularly
P rimeTime 24) repeatedintentional violations of the restriction. Satellite subscaibedsfith termination
oftheir network service have raised their concerns with Congress, the Copyright Office, and the FCC,;
expressing anger and confusion with alaw they believe denies them the right to obtain any programming they
are willing to pay for. The controversy engendered by the restriction is one of the principal factors
motivating this study by the Office.

1. Higibility for Satellite Network Service.

a. Complaints of the satellite carrieréAs noted earlier in this study, satellite carriers
assert that extension of the satellite license is critical to the continueabswof their industry as a
competitor of the wired cabde industry. T o foster further success, the satellite carriers uniformly state in their
testimony before the Office that clarification of the unserved household restriction is required so that
consumers may be adequately served while, at the same time, satellite carriers will be able to determine their

responsiliities and liabilities under thedpyright Act in a cost efficient manngs.

(...continued)
Division); CBS, Inc. v. PimeTime 24 Joint Ventuf@lV-Nesbitt No. 963650, (S.D. Fla., Miami Division); PrimeTime
24 Joint Venture v. NBC, Inc97 CIV-3951, (S.D.N.Y., fled May 30, 1997).

18 One satellite carrier, Primestar Partners , L.P., states that it is too early fopthigid Ofice to propose
changes, if any, to the unserved household restrickoaulse certain séite carriers and broadcasters are attempting
to negotiete their difierences. Instead, Primestar advocates that Congress should consider adopting any solutions which
the parties may privately negotiate. Primestar, comment 19, at 2-3.
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Suggestions as to the reform of the unserved household restriction range from its abolition, to
replacement of the Grade B standard with a picture quality standard for determining subscribgy etigib
to payment of a surcharge collected from subscribers to network affiliates to compensate for loss of
viewership2:

PrimeTime 24 isthe principal advocate of replacing the Grade B signal intensity standard with a test
of picture quality. Under the PrimeTime 24 proposal, a first-cut approach would categorize subscribers
geographically to determine eligibility. Known as the "red zone/green zone" approach, certain geographic
areaswoud be targetedas automatically eligible for satellite service ("green zone"), while subscribers in the
remaininggeographic areas ("red zones") would be eligible for network service pending the outcome of a
newtesting regime. The Grade B signal intensity standard of section 119(d)(10) woulcbed&gla
picture quality standard, whereby a subscriber would be eligible for service of a particular network if he or
she ddnot receive an adequate over-the-air picture from the local affiliate. The subscriber would also be
required to sign an affidavit that he or she did not receive an adequate over-the-air picture, and ploatr such
picture isnot the product of inadequate or faulty receiving equipment. The affidavit would be turned over
to the respective affiliate located near the subscriber (i.e. the one that caused the subscriber to be
geographically determined to be in a "red zone"), and the affiliate would hawg ploetunity to challenge
the subscriber's receipt of site network service. Once a challenge is issued, an objective third party
observer, approved by both the satellite carrier and challenging affiliate, would enter the subscriber's home
andview his or her over-the-air picture quality of the local affiliate. The third party observer would be
suppliedwith graded images of standard picture quality, ranging from excellent to unacceptable, agreed to

by both satelite carriers and #itites. If the observer determined the over-the-air picture to be inadequate,

119 g5eeDIRECTYV, reply comment 26, at 6; Hamiltoro@nty Telephone Co-op, reply comment 8, at 1,
120 PrimeTime 24, reply comment 15, at 1.
121 National Rural Telecommunications Commission, comment 34, at 9-10.
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the subscriber coud receive diite service of that network, and the challenging affiliate would pay the cost
ofthetest. If the observer determined the picture quality to be adequate, the subscriber would be denied
service andthe satelite carrier would bear the cost of the test. The observer's determination would be final,
and not subject to appeal.

PrimeTime 24 argues that the Grade B signal intensity test must be replaced with a picture quality
test because an over-the-air broadcast signal of Grade B intensity does not guacaipeé®t a quality
picture. It submits that key provisions of the current definition of an unserved household -- such as
"conventional rooftop antenna” and "signal of Grade B intensity" -- are not defined by the FCC. It further
notesthat the FCCsrues governing the Grade B contour and its determination were fashioned by the FCC
more than 40 years ago as predictors of television service, not of the respective quality of the television
picture. SedPrimeTime 24, reply comment 24, at 9 (citing MIT study that showed no correlation between
signal strength and picture quality). PrimeTime 24 submits that the ultimate inquiry for the consumer is the
guality of his or her picture, not whether he or she is receiving a signal of any particular strength.

Asan alternative to aprohibition on certain satellite subscribeeswing network service, several
commenters propose that subscribers residing in the "red zone" be charged an additional amount for the
privilege of receiving satelite network service. This surcharge would be collected into a fund and distributed
to network affiliates in a manner similar to the division of compulsory license fees under 4ei@ion
DIRECTYV, reply comment 26, at 6; Hamitton County Telephone Co-Op, reply comment 8, at 1. Finally, the
satelite carriers submit that whether the unserved household definition is retained or reformed, all existing
subscribers of network service should be grandfathered in their receipt of such service during any extension
period of the 17 U.S.C. § 119 license.

b. Complaints of the broadcasterdNot surprisingly, broadcasters object to any
modifications of the unserved household definition and call for stronger enforcement measures. They assert

that the Grade B signalintensity standard is the only truly objective one, and that a picture quality standard
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will prove impossible to administer andlwesult in serious erosion of over-the-air network viewership.
Broadcasters also oppose any grandfathering of existiniiiteatestomers, asserting that violations of the
current statute should not be rewarded in any extension of the license.

Broadcasters objectionsto any changes in the current unserved household restriction are principally
championed by the National Association of Broadcasters ("NAB") and the Network Affiliated Station
Aliance ("NASA"). NAB begins its challenge by stating that the legislative history demonstrates that
section 119 was created to allow diittes carriers aropportunity to provide network service to rural areas
ofthe country, not urban areas, and submit an affidavit of Michael Remington, former majority counsel to
the House Subcommittee on Courts, Intellectual Property and the Administration of Justice, who was
responsible for draftingthe 1988 &ite Home Viewer Act. NAB, reply comment 30, at Appendix A. NAB
submitsthat section 119 was never created with the intent to alldiisat@riers to enter urban areas of
the country, andthat satelite carriers' efforts to amend the unserved household restriction are nothing more
than an attempt to grab a greater market share of television viewers at the expense of local network
broadcasters. Ict 12.

NAB, NASA, andallother broadcaster commenters, uniformly attack statutory substitution of a
picture quality standard for Grade B. NASA states that Grade B "is an objective tool or proxy developed by
the FCCfor measuring picture quality," and that in terms of objectivity of a test standard, "[n]othing is a
close second’ to the Grade B standard. NASA, reply comment 19, at 17, 40. Both NASA and NAB
challenge satelite carriers' assertions that there is no relationship between a signal of Grade B intensity and
picture quality, assertingthat satellite carriers' MIT study demonstrating a lack of such relationship is biased
andanalytically flawed. Idat 9-11; NAB, reply comment 30, at 15-16. During the hearings before the

Copyright Office andin the comments, NAB and NASA presented evidence to demonstrate that there is a

122 SeeedNBC, omment 39 and reply comment 24; LIN TV, reply commenied;alsoSmall Cable Business
Administration, comment 8 and reply comment 33.
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direct correlation between Grade B signal intensity and picture quality, and that PrimeTime 24 is serving
numerous subscribers with network signals who are capable of receiving a good quality picture over-the-air
from the local network affiliatess

Likewise, broadcasters uniformly criticize the picture quality standard put forth by satellite carrier
interests as administratively unworkable. Specifically, they attack PrimeTime 24's proposal of a subscriber
affidavit foloned by athird party observer picture quality test. With respect to the affidavit, NAB asserts
that such an affidavit is valueless because subscriliersaturally be biased in the consideration of the
over-the-air picture quelity, and are already predisposed to satellite serviae1B8l. NASA questions what
ismeant by an affidavit, andwhat penalties would be adopted if the subscriber made false statements. NASA,
reply comment 19, at 10-11.

With respect to picture quality, both NAB and NASA submit that, by definition, such a determination
iscompletely subjective, and submit deposition testimony from PrimeTime 24's expert witnesses in the
Miami and Amarillo cases confirming the subjectivity. &.13-14. Because of the inherent subjectivity,
they question howathird party observer, acting alone, can accurately assess the quality of a picture. Both
NAB and NASA cite the International T elecommunications Union's 1995 publication, "Methodology for the
Subective Assessment of the Quality of Television Pictures," which calls for at least fifteen nonexpert
observers, viewingthe television screen in a controlled lighting environment, to make an accurate picture
guality determination. NAB, reply comment 30, at 16-17; NASA, reply comment 19, at 19. Further, even
assumingthat satelite carriers and broadcasters could agree to some kind of observer test, NASA questions
how a subjective picture quality test could be applied by a federal judge and/or jury in determining a

copyright infringement suit for violation of the unserved household restrictioat RD.

123 Much, if not all, of this testimony was for mulated by the broadcasters for their infingement suits against
PrimeTime 24 in Amarillo, TX and Miami, FL.
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NASA also criticizes the suggestion of several commenters that, instead of a ban on satellite service
in served households, subscribers pay a surcharge for satellite network service which would be distributed
amonglocal broadcasters. NASA submits that such a proposal "is fundamentally at odds with the principle
of afree market andwith traditional protection afforded intellectual propertyat B3. NBC asserts that
suchasurcharge would not preserve audience share and would jeopardize the econititgiofiabal
affiliate stations. NBC, reply comment 30, at 7.

Further, if there is an extension of section 119, all broadcasters oppose the grandfathering of existing
subscribers who are receiving network service in violation of the current unserved household restriction
provision. See e.gNASA, reply comment 19, at 25; NAB, comment 39, at 42-43.

Although roadcasters oppose any changes to the current unserved household restriction, NASA
proposes several amendmentsto enhance its operation and effectiveness. First, NASA recommends that any
household passed by cable, whether or not it actually subscribes, be prevented from obtaining satellite
network service. NASA submits that such a proposal favemsipt of the local afifate from cable, and
would allow removal of the 90 day waiting period after cable subscription currently present in section
119(d)(10). NASA, reply comment 19, at 31. Second, NASA proposes that #itesatariers be required
to place a dsclosure statement in all sales, advertising, promotion, and customer information agreements
identifying the provisions of the unserved household restriction and informing customers and potential
customersthat they might not be eligible for satellite service of network signad$.38. Third, NASA
requests that the limitations on statutory damages in sections 119(a)(5)(A) and (B) be removed so that
broadcasters and copyright owners are entitled to dpli/dght remedies for unserved household restriction
violations. Id.at 34.

Fouth, NASA requests that all commercial substitutions performed by satellite carriers in their
carriage of network signals be banned.ad35. See alsd-IN TV, reply comment 1, at ii. Fifth, NASA

requeststhat satelite carriers be prevented from providing service of network signals to any subscribers until
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notice of such service hasbeen gven to the area affiliate and the affiliate has had a reasonable period of time
(45 days) to evaluate the subscriber's location and his or her eligibiliscéo/e network service. ldt 35.

Finally, NASA requests that in providing subscriber lists to the networks (which is currently required by
section 119(a)(2)(C)), sdtiee carriers be required to sort their subscriber lists by market and send the list

of newsubscribers and disconnects to the appropriate local affiliate, wighya @ the network. NASA
assertsthat such a requirement will reduce the number of inappropriate challenges brought by local affiliates.
Id. at 36.

C. The 90 day waiting periodln addition to the Grade B intensity standard, the
unserved household definition prohibits a satellite carrier from providing network service to a subscriber that
hadreceived cable service, which included the loc#liafs, within the previous 90 days. NABpgworts
retention of thisaspect of the unserved household restriction and urges that the waiting period be expanded
because Congress should favor local retransmission services, such as cable, over national retransmission
services such as satellite. NAB, comment 39, at 40.

Satelite carriers oppose retention of the 90 day waiting period. SBCA argues that the provision is
anti-consumer and serves no legitimate copyright functémalse "one multichannel video service is
favored over another andthus[the provision] has inadvertently created a government-sponsored “industrial
policy.” BCA, reply comment 22, at 5. PrimeTime 24 opposes NAg§gestion that saligde network
service be prohibited to households passed by cable. PrimeTime 24, reply comment 15, at 20-21.

2. The Local Retransmission Issue

A controversial issue that arose at the initiation of this study is the retransmission by satellite carriers
of local network affiliates to subscribers who reside in the affiliates' local markets. Specifically, local
retransmission was being aggressively advanced by American Sky Broadcasting (ASkyB), a venture of

Rupert Murdoch's News Corporation Limited. Although interest in providing local retransmissions has
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recentiywaned theissue ifllsbpen for consideration and the testiny of ASkyB and others remain in
the record.

ASkyBs proposal, as presented in its written comments and oral ¢estjmas to launch a DBS
service late in 1997 to, among other things, retransmit local broadcast signals to local audiences. The
retransmission of local broadcast signals would make ASkyB very much like a local cable operator, in that
its subscribers would not have to rely upon distant (particularly network) signals for broadcast programming.
Local retransmission would be achieved through a combination of signal compression, so that more signals
could be placed on each diite trangponder, and a process known as "spot beaming," whereby
retransmission of particuar signals would be confined to a narrow geographic area, as opposed to the whole
country, thereby allowing multiple use of the same frequency.

In the summer of last year, representatives of ASkyB approached the Copyright Office requesting
a declaratory ruing that local retransmission of network signals was permissible under the satellite license
and, specifically, the unservedhousehold restriction. After being informed by the Office that it did not issue
declaratory ruingsin matters of statutory interpretation, ASKyB revised its request to inquire as to whether
the Office would accept a statement of account and royalty fees fromlléesaterier that identified
retransmission of network signals within the stations' local markets. The Office replied that it2would.
Although the Office's response hasbeen variously represented as an affirmation opyhigh® Office that

local retransmission of network signals is permissible under the current statute, the Office expressly

124 Provision of local network retransmission was supposed to be made a part of a new DBS service known as
"Sky,"the result of a merger between ASkyB and another satellite carrier, EchoStar. ASkyB, comment 33, at 1, f.n. 1.
T he merger ofEchoStar and ASkyB did not, however, take place and ASkyB is currently slated to merge with Primestar
Partners. There are no announced plans to hegimediate ofierings of local network signals, as was the original
ASkyB plan.

125 geplLetter fom Marilyn Kretsinger, Acting General Counsel, tdlldm S. Reyner, Jr. (Agust 15, 1996).
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disavowed making such a determination and confined its opinion to articulating its practice for accepting
satellite statements @fccount and royalty fees. ldt 4-5.

ASyB nowrequests that the definition of an unserved household be "reaffirmed and clarified" to
ensure that the local retransmission of network signals does not run afoul of the unserved household
restriction. ASyB, comment 33, at 2. In addition, ASKyB requests that the unserved household definition
be amendedto define what constitutes a "local” retransmission. ASkyB asserts that a network station's local
service areashould be its Area of Dominant Influence (ADI) as defined by the FC&.7ldUnder this
approach, asatellite carrier would be able to retransmit the signal of the Washington, D.C. NBC affiliate
within that station's ADI without violating the unserved household restriction. Thus, the Baltimore NBC
affilate coud not olject to subscribers in the Washington ADI vdoeived an over-the-air signal of Grade
B intenstty of the Baltimore affiliate. Finally, ASkyB requests that the royalty rate paid by satellite carriers
for local retransmission of both network and superstation signals be zero, the same rate applicable to local
retransmissions by cable systems carrying local signalat &l

Most of the parties presentingtestimony in this proceeding favor the concept of local retransmission
of broadcast signals; in fact, some welcomsie e.gNBC, reply comment 24, at 8. Those commenting
on the issue, however, urge that satellite carriers retransmitting local signals be required to comply with FCC
reguations applicable to local retransmissions by cable systems, particularly the must-cargeeilNésA,

reply comment 19, at 30.
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3. The PBS Issue

PBSadds an addtional wrinkle to the unserved household restriction: namely an exemption from
the restriction for its national satellite service. Rather than ey sat8ite carriage of individual PBS
affiiates, PBSpoposes creation of a direct feed to Batecarriers of PBS programming, i.e., a national
P BSsatelite service. PBS asserts that it needs the sddt®license to provide this service anggcéuse
itisdefinedas a network under the license, needs an exemption from the unserved household restriction.
PBS reply comment 28, at 1. Thus, under PBS's proposal, a subscriber residing in Arlington, Virginia,
woud be eligible for service of PBS from his or her satellite carrier, even though there is a PBS affiliate
located in Arlington. PBS asserts that its national service will solve any potential unserved household
restriction problems for public television and should be endorsedt Rl.

DIRECT Vsupportsa PBSnational service, asserting that it "can and should be an important source
of noncommercial educational and informational programming that DBS operators can use to meet their
obligationsto reserve channel capacity for such programming under section 335 of the Communications

Act." DIRECTV, comment 14, at 9-10.

D. DISCUSSION AND ANALYSIS

The unserved household restriction has created considerable turmoil not only between satellite
carriersandbroadcasters, but between consumers and the federal government. The Copyright Office has
received more Congressional inquiries on the dliigitof satellite subscribers for network service than any
other matter in itshistory, and the FCC (as well as the Office) has been bombarded with literally thousands
of callsandletters from irate subscribers who, for the most part, believe that federal law prevents them from
ohtaining network programmingthat they are willing to pay for and want to see. The question of what to do
abou the unserved household restriction is a difficult one which admits of no easy answer. Unfortunately,
there was nothing close to aconsensus among the parties presenting testimony to the Office, and the battle
lines between satellite carriers and broadcasters are clear and longstanding. Nevertheless, the Office is
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enteringthe fray in an attempt to resolve consumer confusion caused by the unserved household restriction
and to recommend a more efficient and workable compulsory license.

1. Should the Unserved Household Restriction Remain in the Copyright La®v

If section 119 is extended, the threshold question is why retain this restriction at all. The restriction
isa copyright substitute for a communications regulation (the netmemkluplication rules) and, as such,
isarguably better located in communications law. The fact that the unserved household restriction ended
up in the copyright law is nothing more than happenstaneealBe the FCC did not regulate the carriage
of broadcast signals by satellite, network broadcasters couleoeive the exclusivity protection they
enjoyedin the cable setting, andtherefore lobbied Congress in 198&8ctospkh protection in thegyright
law, Ifthe section 119 license is extended, the Communications Act of 1934 could be amended to include
network exclusivity (and, for that matter, syndicated exclusivity) protection for satellite retransmissions of
broadcast signals, or the FCC could be directed to adopt nonduplication rules for the satellite industry. The
FCChasconsiderable experience and expertise in creating and applying nonduplication rules to the cable
industry andis capable of extending those rules to satellite. The FCC has applied its netvdpgiication
ruesfor a number of years, and the Copyright Office is not aware of any dissatisfaction in either the cable
or broadcast industries with the scope of protection and application of these rules. Furthermore, the FCC
hasthe continungjurisdiction and regulatory mechanisms to make adjustments to its regulations on a case
by case basis should any difficulties arise. The Copyright Office, on the other hand, lacks expertise in
communications law, and does not enforce the copyright law or have authority to resolve the substantive
rightsofindividual parties. Congress may, therefore, wish to remove the matter of network exclusivity
protection from copyright law andaade it in communications law where it more appropriately belongs.

Having said this, the Office does understand that there is a fundamental difference between network
exclusvity protection in the cable arena and that of satellite, though such difference does not have a bearing

upon its removal from copyright law. Cable television is a localized retransmission serviicelogically
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capable (andrequired by law) of delivering local broadcast stations to subscribers. Every network affiliate
is therefore virtually guaranteedto be on the local cable operator's system. Importation of a distant network
affiliate by a cable system would provide a subscriber with a supplement to his or her ibatd affrvice,

not a subgtitute. The sameisnot the case with satellite service of network siggtalaseBsatide remains

a nationwide retransmission service, it must select a limited number of network affiliates to provide all its
customersacross the country. Thus, in areas where a household is receiving its local netatelbgff

other means (over-the-air or via cable), subscription to satellite acts as a substitute for local¥iewing.
Because the sdtiee industry currently does not provide subscribers with their local network signals, the
Copyright Office believesthat importation of distant network signals creates a greater potential for harm for
broadcasters and copyright owners in thellgeontext than it does in the cable context. T his distinction
explainswhy there hasnot been a significant and continuing controversy over the network nonduplication
ruesandexclusivity protection in cable, and why the tension between network broadcasters and satellite
carriers over the unserved household restriction is so great.

2. Local Retransmission: The Best Solution

Inthe Copyright Office's view, the best solution to the issue of subscribeiligyiditr satellite
service of network signals is a technological one. Iflisearriers were to provide subscribers who reside
within the local market of a network affiliate the signal of that affiliate, the need for the unserved household
restriction with respect to that affiliate would be eliminated. The subscriber would be served with the local
network affiiate, and the sdtiee carrier would no longer be required to import a distant network affiliate

in order to provide network service to the subscritder.  The Copyright Office, therefore, recommends that

126 This presumes, of course, that subscription to satellite preempts viewing of local signals from other sources.

127 |f a satellite carrier is providing service of the local afiliate of a network to a subscriber, there remains the
possibility that the carrier mayik wish to import a distant afiliate of the same network as an additional service. This

is precisely the situation that the FCC's network nonduplication rules were adopted to cover, and the rules could be
applied to the satelite industry. The Ofice believes that this could bestdaplished by FCC regulation, @gposed

(continued...)
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retransmission of any broadcast station, network or independent, within that station's local market be
permissible under section 119.

To implement this recommendation, there are certain issues which require resolution. Any
amendment must include a definition of a station's local market, both for commercial and noncommercial
educational stations. NASA recommends that the predicted Grade B contour, adopted under the 1994
Satelite Home Viewer Act to define the area wherein a broadcaster could challenge a subscelyrs r
of satelite network service, be used to determine the local markets. NASA, reply comment 19, at 30. NRTC
favors adoption of a 35 mile zone to define the local market of a network station, while ASkyB favors use
of "market determinations made by the FCC that delineate the geographic scope of the cable compulsory
license under 8111" (i.e., the station's Area of Dominant Influencé)JABRT C, reply comment 31, at 5-6;
ASkyB, comment 33, at 7.

Because thedpyright Office is endorsing local retransmission for both networknamdnetwork
stations, local markets must be defined for noncommercial educational stations as well as commercial
stations. The FCC defines a commercial station's local market as its ADI for purposes of the must-carry
rues, andADI is currently used for determining local markets under the cable compulsory:dicense. The
Office believesthat ADI is superior to Grade B contours or 35 miles because ADI's are separated from one
another by community lines, unlike Grade B contours or a 35 mile zone which is likely to cross through

communities, resulting in a commercial station which is local to one part of a community but not another.

(...continued)
to attempting to include further nonduplication protection in the copyright law.

128 Jtisnot, however, the sole method for determining local markets under the cable licensétiom taddDlI,
cable systems may use the FCC's 1976 must-carry rules, and determinations thereunder, applying whichever one yields
the larger geographic area.
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Unfortunately, ADl is only applicable to commercial stations. A separate definition is, therefore,
required for noncommercial educational statiens. Rather than attempt artificially to apply ADIs to
noncommercial educational stations, the Office recommends defining the local market of a noncommercial
educational station as an area encompassing 50 miles from the community of license of the station, including
any communities servedin whole or in part by the 50 mile radius. This area is broad enough to resemble the
local market for cable carriage of noncommercial educational stations, and to encompass must-carry
obligations that the FCC might someday impose on local retransmissions by satellite carriers.

In addtion to defining the local market, a decision must be made as to what royalty rate, if any,
satellite carriersretransmitting local stations must payopydght owners. ASKkyB states, that under the
cable compusory license, large cable systems that carry at least one distant signal (which is the vast majority
of such systems) are not required to pay a royalty fee for local sighals. ASkyB then asserts that the rate
shoudbe zero to place shite in parity with cable. ASkyB, comment 33, at 2. The Office notes that a
proceeding under chapter 8 of thepyright Act to adjust the sdtiee license rates is currently underway,
and AyB has presentedtestimony to the Copyright Arbitration Royalty Panel (CARP) proposing that it
adopt a zero rate for local retransmissions. Becausedpgright Office is obligated under the statute to
reviewthe CARP'sdetermination on this matter, the Office believes that it would be premature to suggest
or comment asto the appropriate royalty rate, if any, to be applied to local retransmissions by satellite. The
Office, therefore, refrains from making any recommendation at this time.

3. Failure of the Current Unserved Household Restriction

Local retransmission of network affiliates is the best solution for resolving the problem of satellite

subscriber elighlity for network signals. The Copyright Office recognizes, however, that the technology

129 This would exclude PBS ifits national satellite service preempts carriage of all PBS afiliates.

130 Smal and medium sized systems pay a fixed fee regardless of the number of broadcast signals, local or distant,
that they retransmit.
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for retransmitting local signals via satellite is not widely available and that even ASKyB, its adpehgnt,

may be backing away from offering such a service. The satellite industry remains a nationwide
retransmission service, capable of providing a limited number of broadcast signals on a national basis. The
probems associated with the unserved household restriction that existed in 1988, and were revisited in 1994,
persist andthe stakes have been raised by the increase in size of the satellite industry and the diminution of
the networks viewing share to other video sources. If there is another extension of the section 119 license,
the question iswhether the prodems with the unserved household restriction identified in the above sections
may be corrected, or at least ameliorated.

T he section 119 license has how been in existence for almost 10 years. In its first term, the issues
surrounding the unserved household restriction were of private concern between copyright owners,
broadcasters andsatelite carriers. These issues were brought into the public eye in 1994 with the adoption
of the transitional signal measurement provisions and the resulting termination of network satellite service
for thousands of satellite subscribers. As noted above, termination of service has led to a barrage of public
complaints with the Copyright Office, the FCC, and the Congress. The confiunilecreated by thel 994
amendments can be traced to several sources.

First, from a pubic policy standpoint, the Office believes that the transitional signal measurement
provisions had probemsinherent in their conception that doomed them to failure. The putative purpose of
the provisions was to enable broadcasters, through the issuance of challenges to subscribers, to weed out
inelighle subscribersthrough the mechanism of signal intensity measurements conducted at the subscribers'
households. Although the termsandconditions for conducting the measurements were not put in the statute,
both broadcasters and satelite carriers promised Congress at the time of passad¢® @4 tBathite Home
Viewer Act that they would privately negotiate the terms and conditions. They never did. Even if they had,

it is unlikely that satelite carriers would have conducted many, if any, measureraeatisédthe cost would
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far exceedthe revenuesceived from the subscribers for delivery of network sigitals.  The result of this
impasse wasthat virtually no measurements of any sort were conducted, regardless of their legal sufficiency.
Instead, the common practice of the satellite carriers \was) eceipt of an affiate challenge, to simply

tun off network serviceto the subscriber. Although the satellite carriers did not offer anyotgstasito

the total number of disconnects, PrimeTime 24 claims to have terminated 300,000 subscribers' network
service asaresut of challenges. PrimeTime 24, comment 11, at 1. It is, consequently, no surprise that there
has been a significant consumer uproar. Becaus&384 signal measurement provisions did not establish

a well defined, cost efficient testing regime, they could not operate as intended.

Respondng to the complaints of its subscribers, thdlisatearriers and their distributors often
informed customersthat they could continue to receive service of a network signal if they contacted their
local affiiate and convinced the dfdte to withdraw its challenge. This practice is commonly referred to
as obtaining a "waiver" from the local broadcaster.  Through its humerous contacts with satellite
customers, the Copyright Office is aware that many netwoikatéfs have agreed to withdraw their
challenges. Many have not, however, and some affiliates have not had any mechandésm o pésond
to subscriver inquiries. Because there are no standards and requirements for this practice, its operation has
been uneven and has contributed to consumer confusion and anger.

Another practice of the satellite carriers was to inform subscribers whose network esignjad had

been challengedto pay for andconduct their own signal intensity measurement. A corollary to this practice

131 Even though the statute provides that the "loser pays" the cost of the measurement, titletkeatgont
costs associated with conducting the test. For challenges to subscribers located within the predicted Grade B contours
oflocal afiliates, satellite carriers were required to incur the actual cost of the measuremertippeshef recovering
suchcost at a later date. With broadcasters issuing tens of thousands of challenges, it was unreasonable to expect that
satdliite carriers would absorb thetial cost of onducting measurementsegich of these subscribeéngiusehold, even
with the 5% limit on the number bbuseholds subject to testirgeel7 U.S.C. § 119(a)(8)C).

132 Thetem "waiver" is actually a misnomer, because the broadcaster is not waiving any provision of the law or
itsrights. Instead, withdrawing the challenge is more along the lines of a covenant not to sue, whereby tiiateocal aff
agrees that it will not challenge a subscribeatgipt of saléite service of a network station as violative of the unserved
household restriction.
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wasan offer from the satellite carrier to conduct the test, but at the subscriber's expense. A significant
probem with this approach isthat because there are no agreedtandards for conducting a measurement,

the legal sufficiency of a measurement conducted by a subscriber is in serious doubt. A subscriber could
therefore pay an engineer or other party to conduct a measurement, discover that he or she resides in an
unserved household, but still have network service termina&emlbe the local aliite and/or satellite

carrier would not accept the results of the measurement.

Another failure of the signal measurement provisions particularly, and the unserved household
restriction generally, is the confusion it has created among consumers. Subscribers who do not understand
the lawandare facedwith termination commonly complain that federal law prevents theneéesving
the television signalsthey are willing to pay for, or that thpyCight Office or the FCC has ruled that they
cannot eceive network service. Satellite carriers, and particularly their distributors, have directly contributed
to thisconfusion, especially after they have signed up a potential customer for satellite network service.
Much of this confusion could have been avoided if satellite carriers were required to disclose the provisions
of the unserved household restriction beftdrey provided a subscriber with satellite service.

T he Copyright Office has als@ceived numerous complaints regarding the 90 day waiting period
from termination of cable service. Consumers do not understand, in circumstances where theyecaiveot r
a signal of Grade B intensity and have discontinued their cable service, why they have to do without any
network service forthree months. Clearly, the purpose of the 90 day waiting period is to discourage cable
subscribers from terminating their service, thereby making satellite service less attractive. The provision is
anti-competitive by favoring one type of video retransmission provider over another. The Copyright Office
cannot see any sound public policy reasons as to why consumers who do not subscribe to cable are

immedately elighle for satelite network service (provided, of course, that they decwve the over-the-
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air signal), and those who have subscribed to cable in the past must endure 90 days without any network
service. The Office recommends that the 90 day waiting period be elimigrated.

4, The "Red Zone/Green Zone" Approach

In sum, the signal measurement provisions have not provided a workable standard. If the section 119
license isextended, and the unserved household restriction remains in the copyright law, what can be done
to better determine a subscriber's eligibility for network s&®i The Gpyright Office believes that the only
clear-cut solution to the problem of determining eligibility is to establish well defined geographic areas
wherein satelite service of a particular network is permitted and to exclude provision of service in all other
areas. Thisisthe "redzonelgreen zone" approach described above in the discussion of the comments. Under
this approach, the local markets of a network affiliate would be defined, and satellite carriers would be
deniedthe compusory license for a network signal for any subscriber who resides within the local market
of an affiiate of that same network (i.e., the "red zone"). Subscribers who reside outside the local market
of anetwork affiiate couldeceive satléite service of that affiliate (i.e., the "green zone")ecBuse Grade
B isnot delineated along community lines and is consequently too imprecise to clearly define "red zones"
and"green zones," the Copyright Office recommends that reference to Grade B, for purposes of defining the
localmarket, be dropped and raepéd by the same definitions of local markets for local retransmissions
described above.

In addition, the Copyright Office recommends that Kiéeecarriers, and their distributors, be
required by statute to disclose to subscribers before they receilldesatrvice whether or not the
subscriber resdesin a"redzone™ or a "green zone" for receipt of each network signal offered bylitee sate
carrier. Such disclosure statements should substantially reduce consumer confusion by informing a potential

subscriber, up front, whether he or she is eligible to receive service of a particular network signal.

133 The Ofice also opposes, for the same reasons, NASA's suggestion that the unserved housiiooldédefin
amended to prevent any household that is passed by cable, but does not subscrié=eidionm satéite network
service, ifit is otherwise eligible.
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T he commenters are dvidedon the issue of whether subscribers currently receiviibg sateork
service, either legitimately or illegitimately, should be grandfathered under any extension of $&6tion
The Office is proposing a new standard for determining subscriberilgligitvhich will change the
elighilty of many households. Some subscribers now eligible for a network sidjrabtrvoe eligible for
it underthe "red zone/green zone" approach, while subscribers not now eligible will become so under the
new approach.

T he Officeis troubled by the idea of grandfathering subscribers who are not currently eligible for
network service, yet receive it anyway, and who would also not be eligible under the "red zone/green zone"
approach. The commenters ddnot address the issue of grandfathering in the context of the "red zone/green
zone" approach andthe intricacies it presents. The Office believes that there is, therefore, an insufficient
record on which to base a recommendation on grandfathering at this time and refrains from doing so.

T he Copyright Office believesthat the "red zone/green zone" approach is the only way the unserved
household restriction can be reformed so as to provide clear statutory guidelines and a system that will
guarantee the program exclusivity of network affiliates. Implementation of the "red zone/green zone"
approach will effectively end satellite service of network stations in urban areas and confine it to
predominantly rural areas of the country, which was the espoused purpose of adopting the satellite
compulsory license in 1988.

5. The PBS National Satellite Service

If the "red zone/green zone" approach is adopted, PBS will seek an exemption for its national
satelite service. PBShasrepresented to thygy@Gght Office that its affiates have agreed to a national feed
of PBSprogramming, and there appears to be no reason to apply the "red zone/green zone approach” to
satelite carriage of the PBS national service. The Office, therefore, favors a statutory exemption for this
service.

6. The Picture Quality and Grade B Standards
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While the Office recommends the "red zone/green zone" approach as the best statutory solution, it
recognizes that there will be households located in a "red zone" that deceoteran adequate over-the-air
signal from the local affiiate, anddo not, omo®t, receive the local ailfate from a cable operator or other
multichannel video programming provider. The Office also understands that Congress is desirous of
providing cable with active competition, particularly in urban areas, and that satellite represents the potential
for such competition. The Office does not believe, however, that section 119 can be so finely crafted as to
permit workable determinations at to the eligibility of individual households for sateltitgpt of specific
networks, short of creating a bureaucracy to make such determinations.

T he Office has examined and considered the approach offered by PrimeTime 24 to replace the Grade
B signalintensity standard with a picture quality standard. The attractive asset of a picture quality standard
isthat, in theory, it allows households that have previously not received acceptable network service to obtain
a network picture of high quality. The Office agrees with broadcasters, however, that a picture quality test
for eligibility of satellite service is far too subjective and inherently biased, and will increase consumer
confusion and conflict between satellite carriers and broadcasters. The Office questions the ability of
satelite carriers andbroadcasters to agree to a third party observer to make picture quality determinations,
oragou of such individuals, when the parties could not agree to the far more objective Grade B signal
intensty measurement in 1994. Furthermore, the Office does not believe that picture quality is a legally
sufficient standard on which to base a determination of copyrigfilitiiabBecause of the subjective nature
of picture quality, federal judges and juries are likely to arrive at very different conclusions as to what
congtitutes an acceptable over-the-air picture, theralmdying the infringement standard. The Office,
therefore, concludes that adoption of a picture quality standard would be unsound copyright policy.

Atthe same time, the Office acknowledges that the current Grade B standard is not without its
probems. While Grade B is certainly more objective than picture quality, over-the-air delivery of a signal

of Grade Bintensity does not guarantee a quality picture. Even if Grade B is retained, none of the parties
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have offered any solution asto howto conduct meaningful intensity measurements that are cost efficient for
satellite carriers. Aslongasthe cost of measuremerdeels the revenues of servige, there is mmemic

incentive to conduct the measirement. If the cost of the measurement is placati@ subscriber desiring

service, with perhaps the opportunity to recover the cost from the challenging netvilateafflear
engineering standards must be adopted so as to guarantee uniformity in testing and to assure that the
subscriber will eceive network service if the measurement reveals that he or she does indeed reside in an
unserved household Because it lacks engineering expertise, the Copyright Office cannot recommend what
the measurement standardsshould be. The only suggestion that can be made is that if the standards are left
to the partiesto negotiate, they be forced to go to arbitration after a period of time to resolve the matter so
as to avoid recurrence of the impasse of 1994.

In short, the Office seriously questions whether section 119 can be drafted so as to permit workable,
indvidual determinations of subscriber eligibility for network service. Individual determination typically
requires examination of individual facts, and a determination as to whether a particular household receives
adequate network coverage requires consideration of topographical features, weather conditionlgyavailab
location and sufficiency of the household's receiving equipment, access to other program providers, and other
special circumstances. These determinations cannot be made in a statutory pfrodvision.

7. The Surcharge Option

Nevertheless, the Office recognizes the consumer issue, and the competition issue, of allowing
satelite carriers to offer network service to those subscribers who reside in "red zones" that legitimately
cannot eceive an over-the-air signal. The answer is retransmission of local netwibakesfby satellite

carriers. Because the technologyaimcomplish this is not readily available, the Office has considered other

134 Some satellite carriers apparently ofier network service for as litH20aa year.

135 While particularized determinations can be made by a government agency, the Copyright Ofice is not
suggesting that @hgress create such an agency, or authorize an existing one, to determine which U.S. households can
or cannot eceive what network signals from their Héee carrier.
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options. Satellite carriers havegposed imposing a surcharge on these subscribers, and submitting the
surcharge to the Copyright Office for distribution toil&tes via the royalty distribution procedures of
chapter 8 of the Copyright Act. Broadcagi@rpose the concept of a surcharge. The Office agrees that, over
the long term, a surcharge may not adequately compensate local affiliates for the loss of viewers, and
accompanying decline in revenues, resulting from increasellitsatetwork service in red zones. A
surcharge, however, appears to be the only statutory mechanism for allowing subscribers in the "red zone"
an opportunity toaceive satlite network servicé® |t is not possible to craft a statutory test or standard
that will yield individual determinations of adequate network service (if, in fact, one can define what
adequate service is) or provide the economic incentives to make such determinations. A surcharge eliminates
the need for determining individual subscriber eligibility by allowing any subscriber in a "red zone" for a
particuar network signal, if he or she wishes to incur the additional cost, to receiliteessgevice of that
network.

T he Office does not offer any suggestion as to what would be an appropriate surcharge to level on
satellite carriage of network signals to "red zone" subscrilsmause the Office does not have any means
asits dsposal for determining what amount of money would adequately compensate local network affiliates
for the loss of viewersto their signal. The rate could be established by Congress in the statute, or by a CARP
convened under chapter 8 of the Copyright Act.

Because of the long term harm to locall&ffe viewership, the Office recommends that any

surcharge adoptedbe temporary. A temporary surcharge would allow the satellite industry additional time

138 A surcharge is also a means of addressing the unique situation of owners of mobile homes and recreational
vehides who desire satellite network service. Currently, satellite carriers are unable to sell satellite network service to
these consumers because such homes/vehicles may move into areas where they can receive over-the-air signals of
network afiliates, even if on a temporary basis. A satellite carrier that can provide network service to a mobile home
or recreational vehicle on one day, because that home/vehicle is an uhserseldold, can be liable for copyright
infingement the next day, because the home/vehicle has moved into a served area. A surcharge would alleviate this
problem by allowing satellite network service for these home/vehicles, albeit at a higher price than would presumably
be charged by a satellite carrier if the home/vehicle were a permanent structure located in an unserved area.
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to develop andimplement local retransmissions. If the satellite industry fails to implement hhislogy
by the expiration of the surcharge, then it would be consigned to providing network service to only those
subscribers in "green zones."

In suggesting atemporary surcharge, the Office is guided by the fact that implementation of over-the-
air dgtal broadcastingin the next several years is likely to change the complexion as to what constitutes an
unservedhousehaid.  The parties represented to the Office that over-the-air receipt of a digital television
signalison an allor nothing basis. Either the household receives a digital quality picture, or it receives no
signalat all. Thispresentsthe possibility that a "pictepeipt” standard may someday be implemented to
target indvidual households within the "red zone." It is premature, however, to recommend a solution to the
unserved householdrestriction for digital television. Even if broadcasters commence transmissions in digital
in a few years time, they will continue to simulcast a cgwesling analog signal for a period of time.
Depending upon how well digital broadcast televisioacisepted by the publicilvdetermine how long
broadcasters continue analog transmissions. The FCC has targeted a ten year transition period, but this
certainly coud be extended. Until such time as a majority of households choice to receive digital signals
through their television set, digital broadcasting will not offer any real solution to the unserved household
restriction. The Office, therefore, recommends that Congress reexamine the issue of satellite network service
to"red zone" subscribers once digital broadcasting is established and a firm timetable for elimination of

analog transmissions is adopted.

E CONCLUSION
Satelite subscriber eligiiity of network signals is a problematic issue without a clear-cut solution.
Technological limitations created the need for the unserved household restriction, and technological

advancementscan eliminate it by enabling satellite carriers to retransmit local network affiliates to their

137 gedrouth Report and Ordebocket No. 87-268, 11 FCC Rced 17,771 (1996); Fith Report and,@deket
No. 87268, 62 FR6966 (May 16, 1997); Sixth Report and Ord@ocket No. 87-268, 62 FR 26684 (May 14, 1997).
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subscribers. If the section 119 license is extended, the Copyright Office strongly recommends that it be
clarifiedto allowretransmission of all television broadcast stations, commercial as well as noncommercial
educational, within each station's local market. The Offiogpses that the local market for commercial
stations be the same as definedby the FCC (i.e. ADI, and any modifications thereof), and for noncommercial
educational stations all communities in whole or in part within 50 miles of each station's community of
license. The Office does not take a position as to what royalty rate, if any, should apply to local
retransmissions.

Given that local retransmission has yet to be accomplished commercially in thtesagustry,
the Office recommendsthat any extension of the section 119 license should include revision of the unserved
householdrestriction. The Office found the transitional signal measurement provisions adopted in the 1994
Satelite Home Viewer Act to be a failure. The Offaygposes the substitution of a picture quality standard
forthe Grade B standard because it is too subjective, legally insufficient, and administratively unworkable.
Likewise, the Office finds the Grade B standard less than precise and costly when applied to individual
household determinations.

If network program exclusivity protection remains in the copyright law, (and the Otfjgests that
it be movedto the communications law and regulation), the Office proposes adoption of a "red zone/green
zone" approach, based on local markets rather than Grade B, which would clearly delineate geographically
those subscribers who are eligible for network service and those that are not. The "red zone/green zone"
approach would apply to all network signals, except the PBS national satellite service. In addition, the Office
recommendsthat satelite carriers, and their distributors, be required to disclose to their potential subscribers
whether they reside in a "red zone" or "green zone" with respect to each network signal offered by the
satelite carrier. The Office takes no position as to whether subscribers should be grandfathered under the

"red zone/green zone" approach.
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If Congress wishesto allow certain subscribers within the "red zone" to receive network service, the
Office has concerns that this can be accomplished statutorily without authorizing some decision making body
to make indvidual determinations of eligibility. In lieu of creating such a bureaucracy, the QffiEsts
that Congress consider a transitional solution, such as a surcharge, until such time as satellite carriers
implement local retransmission of network signals and/or over-the-air digital television becomes a

widespread medium.
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X. ADDITIONAL ISSUES

A. TREATMENT OF NETWORK SIGNALS

T here are two issues involving retransmission of network signals by cable systems that have not been
addressed at this point: DSE value accorded to network signals, and distribution of royalties to network
program copyright owners.

1. Payment for Network Signals

Asdscussed above, distant network signals under the cable compulsory license are paid for in a
different manner than independent commercial stations. Congress made the determination in 1976 that
network programswere bought and paid for on a nationwide basis, and that importation of distant network
signals by cable operatorsdid not harm copyright owffers.  Network signals, therefore, count as only one-
guarter of a dstant signal equivalent (DSE), as opposed to the fuh&xSEded distant independent station.

T he one-quarter value accounts fortlenetwork programming (local news, weather, specials) that appears
on network signals during the course of the typical broadcast day.

T herationale for the difference in value accorded network versus independent signals was carried
over into the satelite carrier compuisory license. The originallisateates for payment of superstation (i.e.
independent station) and network signals was 12 cents per subscriber and 3 cents per subscriber, respectively,
which representsthe four-to-one ratio established in the cable license. One of the commenters, ABC, Inc.,
asserts that the value of network and independent signals should be equalized under both licenses. ABC,
comment 20, at 3. ABC states that the theory that network programming is adequately compensated by
national advertisngrevenues is no longer valid because cable system #itd sateier subscribereceive

valuable programmingwhich should be compensated. Further, ABC notes that superstations such as WGN

138 H.R. Rep. No. 1476, 94th Cong., 2d Sess. 90 (1976).
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and WTBS receive national advertising revenues, yet their programming receives full value under the
compulsory licenses. Id.

The Copyright Office testified in 1992 in favor of equalizing the rates for théit@tarrier
license® The Office noted that because networks were entitled to a royalty distribution under the section
119 license, as opposedto the sectlidi license, it no longer made sense to value a network signal at one-
guarter the value of a superstation signal. The proposal was not adopted in the 148} HBatee Viewer
Act.

T he Copyright Office maintainsits point of view that the rates for network and superstation signals
shouid be equalized under the section 119 license. Furthermore, the Office supports equalization of the DSE
value of network and independent stations under the cable license. The Office can determine little
discernible dfference between the manner in which programs and national advertising are bought and sold
on network stations andthe large independent stations, such as WTBS. Although cable systems undoubtedly
would oppose raising the DSE value of network sigmads 1€ addressed the issue), the Office believes that
network programming is of significant value to cable systems and should be compensated. The Office,
therefore, supports raising the value of network signals to one full DSE.

2. Distribution to Networks.

A relatedissue to the DSE value of network signals under the cable license is entitlement of network
programming for royalty dstributions. As noted above, network programming is entitled to distribution of
royalties under the satellite license, but not the cable license. ABC advocates that the distinction be
eliminated, and that networks be allowed to share in cable royalties.

Aswith equalization of DSE values, the Office supports removal of the restriction entitling only

ownersof nonnetwork programming to a distribution of cable royalties. 17 U.$X1(8)(3). Network

139 Copyright Broadcast Retransmission Licensing Act of 18@arings on H.R. 4511 Before the Subcomm. on
Intelledual Property and Judicial Administration of the House Comm. on the Judiciary, 102d Cong., 2d Sess. (1992).
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programming is of significant value to cable systems, and network program copyright owners should be
entitledto compensation for that value. Further, as a policy matter, it makes little sense to allow networks
royalty dstributions under the satellite license, but deny them that right under the cable license. Increasing
the DSE value of a network signal from one-guarter to one should result in a corresponding inclusion of

networks in the royalty distribution.

B. PAYMENT FOR LOCAL SIGNALS

Although the Copyright Office has declined to comment as to the royalty compensation due local
retransmission of signals by satellite carriers, the Office does have several observations about payment of
local signals under section 111.

It isacommon beliefthat carriage of local signals by cable systems is on a royalty-free basis. This
isafiction, however, for the statute does provide for a minimum copyright royalty fee to be paid by every
cable system, whether or not it carries any distant signals. 17 U.S.C. § 111(d)(1)(B), (C) and (D). Small and
medum sized cable systems (Form SA1-2) pay a flat fee even if they retransmit only local signals, and large
cable systems (Form SA-3) also pay a fee, based upon a percentage of the@cgipts reven if they
retransmit only local signals. Curiously, a large cable system that carries one distant signal, in addition to
local signals, pays the same royalty fee as a cable system which carries only local signals.

Copyright treatment of local retransmissions was significantly debated during the passage of the
1976 Copyright Act, particularly after the Supreme Court held that local retransmissions unit@@®he

Copyright Act were not pubic performances, and hence not subjecipyaight liahblity. Fortnightly Corp.

V. United Artists Television, In¢392 U.S. 390 , reh'g denie8B3 U.S. 902 (1968). While Congress chose

toimpose copyright lidlity on all broadcast retransmissions by cable systems, it found oipatright

ownerswere only harmed by retransmission of distant signals, and created a compulsory license regime that
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sought to compensate copyright owners principally for retransmissions of distant ®ignals.  Nevertheless,
cable systems are required to submit a minimum fee for retransmission of only local signals.

T he Office believes that the minimum fee is an important aspect of the cable compulsory license and
shoud be retained. In reaching this decision, the Office considered placing a zero rate on the retransmission
oflocal signals. If this were done, some systems would not owe any royalties. However, if such systems
were required to file a statement reflecting the signals that they carried, an administrative filing fee to cover
processing costs would be required. The Office rejected such an approach because it believes that local
systems have value even though there may be no economic harm to copyright owners. The Office also
believes that all cable systems should be required to pay at least a minimum amount for the ability to

retransmit broadcast signals.

140 H.R. Rep. No. 1476, 94th Cong., 2d Sess. 90 (1976).
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Xl. REC O MMENDATIONS

Existence of the Cable and Satellite Carrier Licenses

. While the Copyright Office prefers markeagke mechanisms for the use and
payment of copyrighted works, the Office recommends that the cable altitesate
carrier licenses not be eliminated at this time.

Extension of the Satellite Carrier License

. T he Copyright Office recommends that the satellite carrier license should be in
place aslong as the cable license is acel Therefore, the Office recommends
that the satellite carrier license be extended with no sunset provision.

Harmonization of the Cable and Satellite Carrier Licenses

. The Copyright Office recommends that the cable andlisatearrier licenses
remain separate licenses.

. T he Copyright Office recommends that differences between the two licenses be

removedwhere possible on the principle that the compulsory licenses should not
unduly affect the competitive balance between the cable and satellite industries.

Application of Section 111 to Open Video Systems

. T he Copyright Office recommends that sectidinil be amended to make the cable
compulsory license available to open video systems.

. The Office recommends that section 111 be amended in the following areas:
(a) definition of a cable system;
(b) passive carrier exemption;
(c) cable rate structure;
(d) contiguous communities provision.

Application of Section 111 to Internet

. T he Copyright Office recommends against extending the cable compulsory license
toInternet service providers or creating a new compulsory license for Internet
service providers.
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Passive Carrier Exemption

Cable

T he Copyright Office recommends that the passive carrier exemption be amended
to provide that open video systems may provide such ancillary services as
marketing, billing, and collecting.

T he Copyright Office recommends that the passive carrier exemption not extend to
open video systems that scramble or encode their signals.

The Copyright Office recommends that the passive carrier exemption not be
extendedto open video systems that retransmit local signals under their must-carry
obligations, but the Office recommends that Congress might consider creating a
different exemption for open video systems that only retransmit must-carry signals.

Rate Reform

T he Copyright Office recommends that Congress adopt a flat, per subscriber, per
signal fee, similar to the fee structure already in place folisatearriers.

Asan alternative to the flat, per subscriber, per signal rate, the Copyright Office
recommends a simplified gross receipts fee structure.

T he Office recommends against any step-up rate to inhibit the importation of distant
signals.

T he Office recommends that network programs be fully compensated, and that
network signals be paid for as a full distant signal.

T he Copyright Office recommends that the cable rate structure be reformed so that
it is simple to administer and compensates authors at fair market value.

T he Copyright Office recommends that Congress reconsider the existence of its
current policy to subsidize small systems. The Office recommends that Congress
at least raise the payments made by small systems from their current nominal level.
However, at present, the Office recommends the continuation of a differential rate
for small systems and large systems.

The Unserved Household Restriction

T he Copyright Office recommends that the Baeecarrier compulsory license be
clarifiedto permit the retransmission of a network affiliate to subscribers located
within that affiliate's local market.

T he Office recommends that acommercial network station's local market be defined
as its Area of Dominant Influence, and a noncommercial educational network
station'slocal market be defined as the communities that, in whole or in part, are
located within 50 miles of the station's community of license.
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The Copyright Office recommends that the unserved household restriction be
removed from the copyright law andapkd in the communications law.

In the alternative, if the unserved household restriction remains in the copyright
law, the Office recommends adoption of a "red zone/green zone" approach to
determining subscriber eligibility for network signals. The Office also recommends
that satellite carriers, and their distributors, be required to disclose to their potential
subscriberswhether they reside in a "red zone" or "green zone" with respect to each
network signal offered by the satellite carrier.

T he Copyright Office also pports a temporary surcharge to subscribers located in
a'red zone" who nonetheless desire network service, with the monies collected
distributed to local network affiliates.

T he Office supports this surcharge as a temporary solution and recommends that
Congressrevisit the unserved household restriction in the future when technological
developments present better solutions to network service in the "red zone."

The Copyright Office recommends that Congress eliminate the 90-day waiting
period for subscribing to network signals.

137



