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Decision re: Departaent of Defease; Department of the Arsy; by
Robert P. Keller, Deputy Cosptrcller Gesmeral.

Contact: Office of the Gezeral Counsel: G.Dltll Governaeat
Etears,

Authority: Nonappropri~ted Fuad Instrusentalities Act (66 Btat.
138, as amended; 5 '0.5.C. 2105¢(c)). Azned Services
Procuresent Act of 1947 (10 U.5.C. 23011 Tucker Act, as
saended (P.L. 973%0). 20 ©.3 -C..OJIC. 2. 'o'oc_._'."o 31
TU.5.Co 71, 31 U.5.C. .78, 49 Coap. ‘“k\ 37‘. 49 ! X
580, =4 C.P.R, 20.,000 pirective 1330.7. Axmy l T ) ntion
230-1. Aruy Regmlation %20-81. l!l! Begulation  37+103,
B-178786 (1973) . .B-102437 (1976) ./ standard 011 Cospany of -

Culifornis v. Johason, 316 U.35.. aa1 (1942) . United “tates v,

State Tax Conaissiom of Nimaissippi, 412 0.8. 363 (1973 .
United States v, Howell and Cochram, 318 P.24 162 (9th Cir.
1963) . Harlow v. United sStates, 301 ¥,.28 361 (5th Cir.
1962) . Rizzoto v, United Stut.-. 298 P.24 748 (10th Cir,
1961) . Aetna Insarance Compiay v. O'Seefe, 356 P.24 660, 662
(5th ”ir. 1966).

Advance decisions were roquosfed in three cases
involving the certification for paysent of .vouchers ia favor ot
nonappropriated fund instruaentalities (Nifls) and the use of
intra-army orders for cobtaining ‘goods ind services froa NAFis,
Since the Dopnttlont O0f Defense ("0D) IIPII ¢o not receive
appropriations frow the Congreas and thus-are not subject to
requirements of the Araed Services Procurement Act, procurement
from NAPIs is tantamount to - procutrement fros aon-doverasental
sources, and the regular purxckase/delivery ordex:should be used.
Since the basic mission of DOD WAFIs is to prosote sorale amd
welfare, the sale by FNAPIs to reqgular LOD activities is
. qenerally not their proper fanction usless p-ocureaent is
properly justified. The Aray’s purchase of .msttresses frcs a
¥API vas contrary to applicable law apd t-gulntioas. but siace
the Aray has received a benefirx, payaent =mms° ' be nade On a
guantumn valebant basis. (HTW)




DECISION' e ) .'al- THE UNITED STATES
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| ggoe
B:1468581, B-18965),

FILE: B~190650 DATE: November 21, 1978
Obtaining Goods and Services from
MATTER OF:Nonappropriated Fund Activities
Through Intrs-Departmental Procedures

DIGEBT:

1. Dopartnont of Defense nonappropriated fund
instrumentalities, although instrumentalities
of the United States, diffe:n!ron regular
Governmental activities in thai. 'they are:
self-supporting, do not receive moneys aporo-
priated by Congress 'and thue are not subject
to requirements of the Armed Services Procure-
ment Act.

2. In 1ight ‘of dlf!erenceu, erl”appropriation
and procuperent standpoint, between regular
Governmerital activities and nunappropriated
fund insfrumentalities (NAFIs), Army's pro-
curement 'of goods and services. from NAFIs
i3 tantamount to procurement from non-
Governmental. ‘commercial sources, so that
'reqular purchase/delivery order, and not*
Intra—Arny order, shiuld be used.

3. 81n6e bnsic mission,of Depattment of Defense
{ DOD) nonappropriated fund instrumentalities
(NAFIs) is to prémote morale and walfare of
military personnel and dependents, as a
general proposgition sale by NAFIs to regular
DOD opetatinf”activities would .be regarded as
outside ‘scope of, NAFIB' proper ' functions
aexcept whare ci*cumstancea require
that agency obtain goods or services from
NAFI and such requirement is properly docu-
mented and justified as sole-source procure-
ment.

4. Amy's purchase of $40,000 wWorth of mattresses
from Army and Air Force Exchagqn System, in
lieu of following normal procurement proce-
dures, is contrary to applicable law and regu-
lations. Since record indicates Army has
obtained and received benefit of mattresses,
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payment ®ay be made On gulntul valebant basis
upon ratification of purchase by appropriate
contracting official. Sinilarly, wheres re-
cord is not sufficient tn indicate propriety
of Army's obtaining services from LAFIs, pay-
ment for services may be made on §uantul
meruit basis pending resolution of the tter.

This decision is in response to requests from
a United States Army Finance and Accounting Officer,
for advance decisions in three related cases. All
three cases involve the propriety of certifying for
payment .vouchers in favor of nonappropriated fund
instrumentalities, specifically the Ansbach: (Germany)
Military Community's BOQ/VOQ/BEQ Fund (B~148581),the
Heilbronn Area Club System (B-189651), and the Army and
Air Porce Exchange Service (AAPES) (B-190550), and
the use of intra-Army orders for obtaining goods and
services from those nonappropriaced fund instrumen-
talities.

, The goods and servicas were provided to

different Department of the Army operating activities,
with the nonappropriated fund initially financing the
cost of prg&iding the goods or services. In two cases
(B-148581 and B-189651), the goods~znd services were pro-
vided pursuant*to an Intra-Army Order _or:-Reimbursable
Services (Depaztment of the Army Form 2544). 1In the
third case (B- 190650), only a Purchase Request and

Commitment wau utilized.

( B—-148581 involves the providing of custodial
services to common use areas of BOQ (Bachelor; Officers
Quarters), VOQ (Visiting Officers Quarters) and BEQ
(Bachelorggn 1sted Quarters) buildings: by employees
of the nonappropriated fund. Under Army . regulations,
the cleanlng of such areas is ‘he responsibility of
the Operating, activity and is.to be paid for out of
appropriated funds. The BOQ/VOQ/BEQ Fund used its
own employees to clean the common use areas pursuant
to the Intra-Army Order and billed th2 Army operating
activity for that work.
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. 3-189651 involvol the cogt of laundry and dry
cleaning incurred by an officers club, a non- -
appropriated fund activity. The club in question
is designated an officers ﬂnlential mess. Army
“vregulations provide that appropriated fiinds will be
used to defray certain costs of essential mesris.
Purnuant to the Intra-Army Order, the club a’ranged
and paid for the laundry and dry cleaning services
and now seeks reimbursement from approvriated funds.

In B-190650, a Purchase Request and Commitment

for 700 mattresses was s:Umitted directly to the

Army and Air Porce Exchange  Service-Europe (AAPEC) in~
stead of to the servicing procurement office as
required. AAFES accepted thg purchase reguest,
delivered the mattresses, and billed the Army.

v

" In ‘sach. CIBBf“thO Pifidhce and Accgﬁnting Officer
(PAO) questxoned the proptiety of an appropriated

fund activity: obta*ning goods or services from a
nonapntoprxated fulid 1nstrumenta11ty (NAFI) by means
of an litra-Army order. The FAO believes that when
appropria*ed funds are utilized to procure goods or
services from a NAFI, a contract or purchase order,
"processed ﬁhrough a Purchasing and’ Contracting
OFE er.,gghould be used so that;chere will be "gurfi-
‘cient saftguards ® & * to precrude the misappropria~
tion of appfbprlated fuihds.” According to the FRAO, a
"reimburgable “order 18 not reviewed by a Purchasing
and Contracting Officer and does not contaln appro-
priate safeguards to preclude possible misappropria~
tion of appropriated funds,” He also questions whether
a NAPI can "be considered an ‘installation or activity
of the Army und therefore be a party to an Intra-Army
Order"™ or is actually "a party vutside the Government.”

. The Depattment of ‘the Army takes the position
that NAFIs are Department of Defens2 (DOD) activities,
that they have been judicially recognized as being
instrumentalxties of the Government, and tlat there

B:
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"% * * no reason why the NAFIs lhould
be considered for this limited:purpose
[viine intra-Army orders for reimbur-
sable services] to be other than the
governmental instrumentalities they
are classified as for all other pur-

poses.”

The Army further states that if NAFIs are not regarded
a8 Government entities, the following "undesirable ,
results"® may arise:

(1) NAFIa "would be placed in direct
competition with commerpial :sources,
contrary *: Department of Defense
policy." Moreover, because NAPIa
"Have certain benefits flowing ron
their categorization as Governp ant
agencies, that direct compatition
might unduly favor the NAPI."

(2) A contract would be required for
an appropriated fund activity to order
gooda or services from 2 NAFI. "Reso-
lution of dispiites under that contract
would be awkward at hest, and at the
worst could result-in the Government
suing an entity: ‘generally considezed
to be part of the Government."

it is clear that DOP and the Army consider NAFIs
to be Government entities. For zxample, Army Requ-
lation 230-1, para., l-4ila) states:

"NAFIs authorized by this regulation are
ingtsumentalities of the U.S. Government
n

It is also clear that: ‘NAFIs- have been‘considered to ‘be”
Government instrumentalities .in a variety.of situatiocne.
See, 'e.g., Standard Oil Company ‘of califoinia v. Johnson,
316 U.S. 481 (1942); United States v. State Tax Commi~
sion of Missippi, 412 U.5. 363 (1973) and 421 9U.S5. 597
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(1975); United Btates v. Howell and ‘Cochran, 318 P.2d
162 (9th Cir, 1967); Harlow v. United §tatoe,t301

F.24 3161 (Sth Cir. 1962), cert. danied, 371 U.S. 814
(1962), rehearing denied /371 U.8. 906 (1962); Rizzoto v.

U.8., 298 r.23 748 (10th Cir. 1961). This Office has also

observed that "the Army ‘and Alr Porce Exchange Service

'is a Government instrumentality which functions as an

agency of the Army and Alr Force * * *," 49 Comp.
Gen. 578, 580 (1970), and the Congre-n. although not
explicitly authorizing. therentablishment of NAFNIS,
has recognized thair existence and provided certain

- specific provisions regarding them. See, for example,
tdo Nonappropriated Piind Instrumentalities Act, approved

June 19, 1952. ch. 444, 66 Stat. 138, as amended.
codified in part at 5 U.S.C. 2105(c) (1976), which

- specifies that employees-of such Department of Defense

NAFIs are not to be regarded as employees of the United
States for putpooes of the civil mervice laws, but that
"the status of t“eso nonappropriated fund activities as
Federal iustrumentalities” is not affected.

AN Although the NAFIs are recognized ag beinqg
Governmﬂnt nctivities, they differ significantly from
other Governmental aétivities, particularly with re-
speot ‘to budgetary and approp"iation requirements.
The NAFIs are generaily: self-supportinghsthey -do not
ﬂggeive moneys, approptiated by 'the. Congress, Aetna
Insurance ‘Company v. O'Keefe, 356 F:2d 660, 662
(5th Cir. 1966), and ‘have not been depositung»their

'receipts irto the Treasury. Swiff-Train Comganx v.

United Stateés, 443 F.2d 1140, 1141 (5th Cir. 1971).
Generally, ‘the’ contraotual obligations of the NAFIs
-are ‘not regardedﬁaa obligations ‘of the, United States,
‘Standard 0il Companykof California. . ‘Johnson, SuUpra;
‘Jaeger v. United States, 2354 F.2d 994 (D.C..Cir. 1968);
G:L. Christian and.-Associates v. United’States, 312

'F,.z'd"'iiﬁ {¢t. ¢I. 1963), rehearin—_"‘_d“_g 320 F.2 5, cert.

- denied, 375 U.S. 954 (1963), although in 1970 the

Tucker Act was amended by Public Law 91-350 to permit
suits’directly against the United States in connection
with contracts of post exchanges (but not other NAFIsg).
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See 28 U.S.C. 1346, 1491 (1976); Hopkins v. United States,

513 r.2d 1360 (Ct. C1, 1975)

Moreover, since the NAPI- do not dlrectly receive
appropriated funds. for thair purchasing operations, but
instead are aelf—supporting, the requirements of the
Armed Services Procurement Act, 10 U,.S.C. 2301 et seq.
(1976) and the implementing provisions of the Armed
s'rvices Procurement Regulation/Dofcnae Acquisition
Regulation (ASPR/DAR) are not applicable to NAPI pro-
curements. See B-178786, /July 13, 1973. Conaequently,
procurements conducted by or on behalf of NAFIs are
not subject to most of Lhe requirenenta goveﬁping the
procurements of the Defanse Depa:-tment; neith 'y have
they been subject to review by this Office under our
Bid Protest Procedures, 4 C P.2. Part 20 (1972).

We belleve that- 1? 13 these differences, rlther
than the atatus of NAQI& as Covernment 1nsttumenta11-
ties, which must be controlling here. 1In all'three
cases, what is involved 'is the, transfer of moneys from
the Army's appropriation accounts to the accounts of
the NAFIs over which there is no Adjrect control either
by the Congress (through the appropriation process) or
this Office (through the account settlement authority
of 31 U.S.C. 71, 74 (1970)). Thus, for all practical
purposes from ari-appropriation and procureméent stand-
point, the obtair.ing of goods and services from a NAFI
is tantamount tq “obtaining them from non-Governmental,
commercial sourvés.

This docs not mean that Deferise Department NAFIs
must now compete with regular commercial contracting
'Services. NAFIs exist ‘to’ help foster the morale -and
welfare of military personnel and their dependents. DOD
Directxve 1330.2; Army Requlation 230-1. Providing
regula - Defense Department oPerating activities with
goods or services is not directly related ‘to that
purpose. This is particularly 80. with respect to
the resale NAFls such as the exchanges, which operate
for the purpose of selling goods &nd services pri-
marily to miltary personnel and dependents; they are
not expected to sell to the "Government" itself.

Thus, as a general proposition, we would view the sale
of goods and services by NAFIs to regular Governmental
operating activities to be outside the scope of the
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MAPIs® ‘proper . !unrtlonl. Accordingly, as a glnoral
,xule there should be no competition between NAFIs

‘and commercial sources simply because NAFIs are not
. in the business of supplying the Government with its

procurement. needs.

We recognixze, however, that there may be circum-
ptances where, as a practical matter, procurement
through a NAFI may be necessary. Por example, there
may be organizational or functional reasons which
dictate the impracticability of having services furnished
by other than a NAFI. There may also be extreme exigency
situations where onl'' a NAPI can provide urgently re-
quired goods or serviceu. In such cases, appropriate
sole-source ‘ustifications should be prepared, and,
in light of:' the discusaion above, regular purchase

‘orders, i.e., DD Form 1155, should be utilized rather

than lntra-agency orders.

. With the ‘above in mind, we turn to the three
specific situationa ‘presented for decision. 1In
B-190650, the submimsion of the mattress reguirement
to the. Exchanqe 8erv1ce. and the Exchange's acceptance
of .the ‘Purchase request, was clearly improper. As
indicated,pthe Exchange,Servlce is not authorized to
engage in’ aolling nerchandise to regular Army activi-
tieo. Horeover, ‘the submission of the ‘purchase re-
quest to the Exchange Service instead of to..the
procurement office resulted. in a clear circumvention
of the Armed Services: Procurement Act and the ASPR/DAR
since more than $40,000 worth of mattresses was oOb-
tained by the Army, with payment to be made from
appropriated funds, without regard to the dictates of
those statutory and regulatory requirements.

The record does not provide a sufficient basis
for us to reach: any conclusion reqarding the pro-
priety of the Army 8 obtaining services from the
NAFls lﬂ the other two cases, 1In B-148581, it is
reportéd -that under Ariny Regulation 420-81 custodial
services of BOQ/BEQ common use areas are to be per-
formed, by Army civilian employees .or by contract,
that é\U 5. Army Europe aupplement to the regulation
provides that the custodial services "may be accom-
plished by other than [Army] personnel using appro-
prlated funds,” and tha: the supplement is interpreted

R

b '
A L3




ot TR (b

B-148581, B-18965), B-190650 s

to mean the RAFI can per!orl the lorviecs with its
own employees and then be reimbursud ulth regular
Army funds, The record is silent, houcvur, as to
why U.S. Army Europe finds it necessary to allow such
a procedure or why that procedure was tollowed in
this case. If indeed it is inprncticabqe for the
Army to make separate cleaning arrangements for common
use areas of the billeting facilities, e use of
BOQ/VOQ/BEQ Fund employees on a re{ubur-uble basis
would not be objectionable, provided the\nood to ob-
tain those services from the Fund was properly
documented and was ordered (via DD Form 115S5) in
accordance with the discussion above.

SimiYarly, in 8-189651. it is reportﬂd that
various Army regulations permit appropriated fund
support for officers and enlisted clubs under certain
circumstances, including when officers. ¢lube are
designated as essential messes. However, it is not
reported why these regulations, dealing with custodial
and janitorial services (whii%, as defined in- Army
requlation i420-81, do not appear to encompass laundry/
dry cleaning), permit the Army to reimburse an officers
club for laundry and dry cleaning expenses, or why,
if charge to the Army appropriatiOn account is appro-
priate, the Army cannot procure directly the laundry
and dry cleaning services for which it may be respon-
sible.

Accordinaly, since we view the purchase of the

" mattresses through the Exchanye Service to be improper,

the need to procure the cleaning and laundry services
through NAFIs to be unjustified on..the present record,
and in any event the use of. intra-Army orders in lieu
of regular purchase orders to be inappropriate, the
voucilers based on those t¥ansacticns may not be
paii and will be retaiwed in this Office. By separate
letter, we are requesting the Secretary of the Army

to advise us regarding the basis for having the NAFIs

‘provide those cleaning and laundry services to regular

Army activities, We are rurther informing the Secre-
tary that in the interim, in light of the lengthy
period of time that has elapsed since the goods and
services were p'ovided to the Army and since the Army
has apparentl, had the use and benefit of these goods
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and services, NAFI provﬁdort may be paid on a quantum
meruit/quantum valsbant: basis provided the purcﬁalcl
are ratifiled by an appropriate contracting official

of the A{ny. Monitor /Products Company, Inc., B-182437,
July 27, 1976, 76-2 CFD 85,

Pinally, the PAC questions whether SF 1034, Public
Voucher For Purchases And Services Other Than Parsonal,
is ‘the appropriate vehicle for effecting payment in
light of Army Regulation 37-103,, which indicates that
8P 1080, Voucher For Transfers Betwegn Appropriations
and/or Funds, should be used for transactions involving
NAFIs. In ''lew of/our holding above that purchases
from NAFI$ are tantamount to purchases from commercial
entities, we believe the appropriate voucher form is the
8F 1034.

vd
Deputy Comptrolét g}‘e‘;er&l
of the Unit:d States





