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specialists. To better understand
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the authority of the Comptroller
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of Excellence (CCE). GAO
determined (1) the extent to which
and why CCE relies on contractor
contract specialists, (2) how risks
of contractor use are mitigated,

(3) how the cost of the contractors
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government employees, and

(4) whether the contract vehicles
were appropriate. GAO reviewed a
random sample of contract files to
understand the contractors’ duties
and responsibilities, compared
compensation costs, and reviewed
documents from the General
Services Administration (GSA),
under whose contracts CCE
ordered the contract specialists.
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Secretary of the Army direct ACA
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that addresses the appropriate mix
of government and contractors,
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ensure that contractors identify
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What GAO Found

CCE has relied on contractor contract specialists since it began hiring them in
2003. In August 2007, contractors—who work side by side and perform the
same functions as their government counterparts—comprised 42 percent of
CCE'’s contract specialists. CCE officials cited difficulties hiring and retaining
government personnel in light of the competition from government and the
private sector for this competency. While CCE officials said that they prefer to
use government employees, they have not considered the appropriate balance
of contractor versus government contract specialists. Furthermore, CCE has
not addressed the need for more training of its government employees to
strengthen their skills in conducting CCE’s increasingly more complex
procurements.

Methods to mitigate the risks of using contractors have been mixed in effect.
First, the line separating contractor from government employee is blurry, and
contractors did not always clearly identify themselves as such when dealing
with the public. Second, the potential for the work being done under a
personal services contract, which the Federal Acquisition Regulation
generally prohibits because of the government-contractor relationship it
creates, was clearly present. While contractor managers retained control over
matters such as approving leave requests, CCE took steps to further
strengthen the management distinction between government and contractor
employees based on GAO'’s findings. Finally, risks of organizational and
personal conflicts of interest were mitigated to some extent, but in practice
the government relies on individual contractor employees to identify potential
conflicts. These types of risks must be mitigated to ensure that the
government does not lose accountability over policy and program decisions.

CCE is paying up to almost 27 percent more for its contractor-provided
contract specialists than for similarly graded government employees. This
comparison took into account government salary, benefits, and overhead and
the loaded hourly labor rates paid to contractors. Our review of available
résumés showed that six contractor employees supporting CCE in fiscal year
2007 had on average more contracting experience than CCE'’s five recent
government hires.

Despite CCE’s legal counsel’s concerns, CCE has been inappropriately
ordering contract specialists under a GSA contract because the services were
out of scope of those contracts. GAO found additional problems, such as a
contractor advertising contract specialist services on GSA’s Web site that it
was not authorized to provide. Due to what it characterizes as the growing
demand by federal agencies for contractor contract specialists, GSA recently
posted a revised contract category, under which government agencies can
procure contract specialists to provide acquisition management services, such
as cost estimating and proposal evaluation support. In response to GAO’s
findings, GSA contacted each of the contractors involved in our review about
their out-of-scope services and plans further follow-ups with them.
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Over the past 10 years, Department of Defense (DOD) spending on
services has increased 76 percent—to $158.3 billion in fiscal year 2007—
and now outpaces its spending on supplies and equipment, including
major weapon systems.' One effect of the escalation in service spending
has been to place greater demands on a shrinking acquisition workforce,
which is increasingly faced with the need to manage more complex
contracting approaches. Agencies have dealt with these trends by relying
more heavily on contractors, particularly those that provide professional,
administrative, and management support services, an area where DOD’s
spending more than tripled from fiscal years 1998 through 2007. One
example of a function DOD is acquiring through contracts is contract
specialists, who perform a range of acquisition services in support of
government contracting officers.

The decision to turn to contractors can, in some cases, create risks that
the government needs to consider and manage. Of key concern is the risk
of loss of government control over and accountability for mission-related
policy and program decisions when contractors provide services that
closely support inherently governmental functions. Contract specialist
services are an example of such a service, whereas the contracting officer,
who obligates the government’s money, is performing an inherently
governmental function that cannot be obtained through a contract. Other
concerns include an increased potential for conflicts of interest, both
organizational and personal; the potential for improper use of personal
services contracts, which the Federal Acquisition Regulation (FAR)
generally prohibits because of the employer-employee relationship they
create between the government and contractor personnel; and the cost to
the government of hiring contractors rather than government personnel.

To learn more about the use and roles of contractors providing contract
specialist services, we conducted a case study, under the authority of the

'We have reported that to a large extent, DOD has not proactively managed this growth,
meaning that it cannot know whether its investments in service contracts are achieving the
desired outcomes. GAO, Defense Acquisitions: Tailored Approach Needed to Improve
Service Acquisition Outcomes, GAO-07-20 (Washington, D.C.: Nov. 9, 2006).
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Comptroller General to conduct evaluations on his own initiative, of the
Army’s Contracting Center of Excellence’s (CCE) use of contractors in this
role. Organizationally, CCE falls under the Army Contracting Agency
(ACA), a field operating agency reporting to the Assistant Secretary of the
Army for Acquisition, Logistics, and Technology. We determined (1) the
extent to which and the reasons CCE is relying on contractors, (2) what
actions have been taken to mitigate the risks associated with using
contractors in contract specialist roles, (3) how the costs of CCE’s
contract specialists compared to that of its government contract
specialists, and (4) whether the contract vehicles used to acquire the
specialists were appropriate. This report presents our findings at CCE as
an example of the challenges faced by agencies in an environment of
increased reliance on contractors to help meet the contracting mission.

We identified CCE as a government agency using contractors as contract
specialists through a bid protest that involved CCE’s predecessor
organization awarding a contract for contract specialists.” In fiscal year
2007, CCE obligated almost $1.8 billion in contract actions. To conduct our
work, we interviewed CCE and ACA officials and contractor
representatives. We obtained information on CCE’s contract specialist
staffing levels in fiscal year 2007, and we reviewed CCE’s orders issued
under blanket purchase agreements (BPA)’ established in 2006 for
contract specialist services, as well as billing information. To identify the
roles and responsibilities of contractor contract specialists, we
interviewed government and contractor contract specialists and
government contracting officers, and we reviewed 42 randomly selected
CCE contract files for work performed by the contractor contract
specialists in fiscal years 2006 and 2007 to understand the contractors’
day-to-day duties. We also reviewed contractor policies and procedures
regarding organizational and personal conflicts of interest. In addition, we
reviewed FAR provisions pertaining to conflicts of interest, as well as
those relating to personal services contracts. To compare costs, we
calculated an average loaded hourly rate (including benefits, overhead,
and other costs) for CCE’s government contract specialists who perform

®LEADS Corporation, B-292465, September 26, 2003, 2003 CPD 197 at 1. The protest was
denied.

*BPAs are a simplified method of filling anticipated repetitive needs for supplies and
services. For example, agencies can establish “charge accounts” with qualified vendors.
FAR 13.303-1(a). BPAs established under a Federal Supply Schedule apply the BPA
procedures under subpart 8.4 of the FAR.

Page 2 GAO-08-360 Army Contract Specialists



Results in Brief

the same tasks and have similar qualifications as the contractor-provided
contract specialists, and compared it to the weighted average labor hour
rate that two contractors charged CCE for contract specialists in August
2007. The contractors’ labor hour rates include wages, benefits, overhead,
general and administrative expenses, and profit. We also reviewed
résumés to compare experience levels of contractor and government
contract specialists. Résumés were available for six contractor contract
specialists who had supported the agency for at least 6 months; we also
reviewed the résumés of the five contract specialists CCE had recently
hired. We reviewed CCE'’s contracting strategies to determine whether
new contracts were awarded to obtain contract specialists or whether
interagency contracts through other federal agencies, such as the General
Services Administration’s (GSA) schedule program, were used. We
analyzed contract documents, including CCE’s BPAs with four
contractors, related task orders, and underlying GSA schedule contracts.
We spoke with GSA officials responsible for overseeing the Mission
Oriented Business Integrated Services (MOBIS) schedule and with CCE
officials. We also examined the FAR section on the use of GSA schedules.

While CCE has established BPAs with four contractors to provide contract
specialist services, nearly all of the contractor-provided contract
specialists at CCE during our review were employees of CACI
International, Inc. (CACI); thus, our primary focus was on the CACI
contract, related BPA, and orders.

We conducted this performance audit from May 2007 to March 2008 in
accordance with generally accepted government auditing standards. Those
standards require that we plan and perform the audit to obtain sufficient,
appropriate evidence to provide a reasonable basis for our findings and
conclusions based on our audit objectives. We believe that the evidence
obtained provides a reasonable basis for our findings and conclusions
based on our audit objectives. See appendix I for additional information
on our scope and methodology.

CCE has relied on contractor contract specialists since it began hiring
them in 2003 to help meet its increasing workload and plans to continue
doing so, although officials told us that they would prefer an all-
government workforce. CCE’s contractor employees supported from 24 to
30 percent of its contract actions from fiscal years 2005 through 2007 and,
in August 2007, represented 42 percent of the agency’s contract specialists.
The contractors work side by side with government contract specialists
and perform the same activities. CCE and ACA officials noted that they
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face chronic difficulties in recruiting and retaining contract specialists,
given the high demand for this skill set in the Washington, D.C., area. They
said that it is a struggle to compete with other agencies as well as with the
contractors supplying the specialists to the government. Further, while the
agency has a 2-year training program for interns, it lacks a formal training
program for its other contract specialists, despite officials’
acknowledgment that skills need to be improved. Finally, CCE has not
considered what would be an appropriate and feasible balance of the
number of contractor and government employees. A recent Defense
Acquisition University (DAU) study recommended that agencies assess the
proper balance of contractor to government contract specialists to avoid
overreliance on contractors.

We found mixed results in terms of policies, procedures, and actions in
place to mitigate the risks of using contractors in the contract specialist
role at CCE:

e The line separating contractor from government employee is blurry,
and we found situations in which contractor employees were not
clearly identified as such to the general public and cases where they
were listed as the government’s point of contact on contract
documents. In situations such as these, contractor employees may
appear to be speaking for the government, a situation that could create
the impression in the general public that they are government
employees. As a result of our findings, CCE has taken initial steps to
more clearly delineate the contractor employees.

» The work being done by CCE’s contractor contract specialists reflects
each of the descriptive elements listed in the FAR as a guide in
assessing the existence of personal services contracts—which are
generally prohibited unless authorized—including work performed
under the direct, day-to-day supervision of the government. However,
determinations as to whether a personal services contract is present
must be made based on the facts and circumstances of each situation.
In this case, the contractor maintains control over a number of
supervisory and management functions, such as the approval of time
cards and leave requests. As a result of our review, CCE has taken
several actions, such as reorganizing the contractor employees so that
their work is now assigned by a supervisor employed by the contractor.
We found no DOD guidance that elaborated on the factors to be
considered in determining whether a personal services contract exists
or how to mitigate that risk when contractors work side by side with
their government counterparts.
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« To mitigate the risk of organizational and personal conflicts of interest,
CCE requires contractors to submit mitigation plans when appropriate,
and contractor employees sign agreements not to disclose proprietary
or sensitive information belonging to the government or other
contractors, such as cost and pricing data, government spend plan
data, and contractor technical proposal data, and not to engage in any
conduct prohibited by provisions of the Procurement Integrity Act as
implemented by the FAR." In practice, the government must rely
heavily on individual contractor employees to identify potential
organizational conflicts of interest, such as where they are assigned to
a procurement on which their company is bidding. The same holds true
for personal conflicts of interest, because, although a new FAR subpart
states that contractors should have a written code of business ethics
and conduct, neither the FAR nor DOD contracting policy requires that
contractor employees be free from conflicts of interest or that they
deploy other safeguards to help ensure that the advice and assistance
the employees provide is not tainted by personal conflicts of interest.

CCE is paying more on average for contractor-provided contract
specialists than for its government contract specialists who are doing
equivalent work. We found that on average and taking into account
benefits and overhead rates, the cost of a GS-12 CCE contract specialist is
$59.21 per hour, as compared to the contractors’ average loaded hourly
labor rate of $74.99, or about 17 percent more. The average cost of CCE’s
GS-13 specialists is $72.15 per hour, while it is paying the contractor
specialists $84.38 per hour, or about 27 percent more. We also reviewed
available résumés of six contract employees supporting CCE for at least 6
months and found that they had from 5 to 32 years, or an average of 18
years, of contracting-related experience. In comparison, the five CCE
government contract specialists hired in fiscal year 2007 had from 6 to 17
years, or an average of about 12 years, of contracting-related experience.
All six contract employees had previously worked for, and were trained
by, the federal government before being hired by the contractor.

The contract vehicles CCE has used since 2003 to acquire its contract
specialists—orders issued under GSA’s MOBIS schedule contracts—were
inappropriate because the services were out of scope of those contracts.
The labor category descriptions in the vendors’ GSA schedule contracts
are, in most cases, substantially different from the descriptions in CCE’s
performance work statements and did not accurately represent the work

41 U.S.C. § 423, FAR 3.104.
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Background

that the contractors were performing. For example, one contractor’s
negotiated GSA contract was for “senior business analysts,” but it is
providing CCE with contract specialist support—a completely different
description. Acquiring services outside the scope of the underlying
contract circumvents the government’s competition requirements and
limits the government’s ability to know if it is paying a fair and reasonable
price. CCE’s legal counsel and a senior procurement analyst raised
concerns about the scope of services, but the agency issued the BPAs
without resolving their concerns. When we brought the issue of the out-of-
scope services to GSA’s attention, as well as other issues we found, such
as a contractor that had advertised services on GSA’s Web site that it was
not under contract to provide, GSA began contacting the contractors to
rectify the situations. Because of the high demand for contract specialists,
GSA has revised the MOBIS schedule to add acquisition management
support services, including assistance in supporting proposal evaluations
and reviews of contractor performance. Finally, CCE failed to follow Army
policy for certifying that work ordered under a non-DOD contract—in this
case, a GSA contract—is within scope of the contract.

We are recommending that the Secretary of the Army direct ACA to work
with CCE to take several actions, including identifying the appropriate mix
of contractor and government personnel and developing a plan to achieve
the desired balance, implementing a training program for its employees,
and putting in place procedures to ensure that contractors identify
themselves as such in all interactions external to CCE. We are also
recommending that DOD issue guidance to clarify the circumstances
under which contracts risk becoming improper personal services
contracts and to provide direction on how the risk should be mitigated.
Finally, we are recommending that GSA, as the entity responsible for the
MOBIS schedules, strengthen controls to guard against situations where
contractors improperly advertise services on GSA’s Web site that they are
not under contract to provide. In written comments on a draft of this
report, DOD and GSA concurred with the recommendations and outlined
actions they plan to take or have taken to address them. DOD’s and GSA’s
comments are reprinted in their entirety in appendixes II and III,
respectively.

CCE, which falls organizationally under ACA, provides contracting
support to 125 DOD customers in the National Capitol Region, including
the Joint Chiefs of Staff, TRICARE Management Activity, Defense
Information Systems Agency, DOD Inspector General, Pentagon
Renovation Office, and Office of the Judge Advocate General. During fiscal
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year 2007, the agency awarded about 5,800 contract actions and obligated
almost $1.8 billion. CCE is one of many government agencies that have
turned to contractors to support their contracting functions.

While use of contractors provides the government certain benefits, such as
increased flexibility in fulfilling immediate needs, we and others have
raised concerns about the federal government’s services contracting, in
particular for professional and management support services.” A major
concern is the risk of loss of government control over and accountability
for mission-related policy and program decisions when contractors
provide services that closely support inherently governmental functions.
Inherently governmental functions require discretion in applying
government authority or value judgments in making decisions for the
government, such as approving contractual requirements; as such, they
must be performed by government employees, not private contractors.
The closer contractor services come to supporting inherently
governmental functions, the greater the risk of their influencing the
government’s control over and accountability for decisions that may be
based, in part, on contractor work. Decisions may be made that are not in
the best interest of the government and may increase vulnerability to
waste, fraud, or abuse.

The FAR’ sets forth examples of services closely supporting inherently
governmental functions. These include acquisition support services, such
as

e services in support of acquisition planning,

e services that involve or relate to the evaluation of another contractor’s
performance,

e contractors providing assistance in contract management (such as
where the contractor might influence official evaluations of other
contractors), and

e contractors working in any situation that permits or might permit them
to gain access to confidential business information, any other sensitive
information, or both.

’GAO, Department of Homeland Security: Improved Assessment and Oversight Needed to
Manage Risk of Contracting for Selected Services, GAO-07-990 (Washington, D.C.: Sept. 17,
2007).

The FAR is the primary regulation for use by all federal executive agencies in their
acquisition of supplies and services with appropriated funds.
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It is now commonplace for agencies to use contractors to perform
activities historically performed by federal government contract
specialists. Although these contractors are not authorized to obligate
government money, they provide acquisition support to contracting
officers, the federal decision makers who have the authority to bind the
government contractually. Among other things, contract specialists
perform market research, assist in preparing statements of work, develop
and manage acquisition plans, and prepare the documents the contracting
officer signs, such as contracts, solicitations, and contract modifications.

In its 2007 report to Congress, DOD’s Panel on Contracting Integrity’ noted
that the practice of using contractors to support the contracting mission
merits further study because it gives rise to questions regarding potential
conflicts of interest and appropriate designation of governmental versus
nongovernmental functions. The panel concluded that potential
vulnerabilities may exist that could result in fraud, waste, and abuse.

A November 2005 DAU study’® cited four top reasons that federal agencies
are contracting out for procurement services: (1) to meet workload surge
requirements, (2) inability to hire adequate resources to meet workload,
(3) relative speed of contracting versus hiring to meet workload, and

(4) ability to select specific required expertise. The DAU data showed that
contractors performed duties across the spectrum of contracting
functions, from acquisition planning to contract closeout. The study’s
authors noted that as DOD’s personnel levels have dropped, activity rates
for procurement organizations have increased, driving a gap between the
requirements and government capability in many DOD contracting offices.
The report warned that the government must be careful when contracting
for the procurement function to ensure that government leaders retain
thorough control of policy and management functions and that contracting

7Depau‘tment of Defense, Office of the Under Secretary of Defense for Acquisition,
Technology, and Logistics, Panel on Contracting Integrity, 2007 Report to Congress. Also,
see the John Warner National Defense Authorization Act for Fiscal Year 2007, § 813.

$Defense Acquisition University, Contracting Out Procurement Functions: An Analysis,
DAU Research Report 06-001 (Fort Belvoir, Va.: Defense Acquisition University Press,
November 2005).
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CCE Is Using
Contractors to
Supplement Its
Workforce without
Considering the Right
Balance of
Contractors versus
Government
Employees

does not inappropriately restrict agency management in its ability to
develop and consider options.’

CCE has relied on contractors to help meet its increasing workload
requirements since 2003 and plans to continue doing so, although agency
officials would prefer an all-government workforce. The roles and
responsibilities of the contractor contract specialists mirror those of the
government contract specialists. In fact, contractor and government
contract specialists work side by side and perform the same duties. CCE
has not taken into consideration what constitutes a reasonable and
feasible balance of the number of government versus contractor personnel
or developed a training program for its permanent government employees.

CCE Has Relied on
Contractors to Meet Its
Increasing Workload and
Plans to Continue Doing
So

According to agency officials, CCE began using contractor contract
specialists in 2003 as a stopgap measure to meet an increase in workload,
but the agency has continued to rely heavily on their support. Our analysis
of CCE’s contract actions showed that contractors supported from 24 to
30 percent of all actions from fiscal year 2005 through 2007. In fiscal year
2007, CCE spent over $2.8 million on over 32,600 hours (approximately
15.6 full-time-equivalent employees)" of contracting support services from
two contractors—CACI and The Ravens Group. In August 2007, 42 percent
of CCE’s contract specialists were contractors." CCE officials stated that

’In Urgent Reform Required: Army Expeditionary Contracting (November 2007), the
Commission on Army Acquisition and Program Management in Expeditionary Operations
reported similar findings specifically for the Army. It noted that there were significant
reductions in the Army’s contracting workforce from 1990 to 2006, while workload
increased over 654 percent from 1992 to 2006. The commission recommended increasing
the stature, quantity, and career development of military and civilian contracting personnel.
In response to the commission’s report, the Army approved the creation of an Army
Contracting Command, which will fall under the Army Materiel Command and be led by a
two-star officer. The Army also plans to increase its contracting workforce by
approximately 400 military personnel and 1,000 civilian personnel.

“Based on 2087 hours for a full-time-equivalent employee.

UThis percentage does not include three contractor employees for whom CCE was billed
16 hours or less in August 2007.
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the agency plans to continue relying on contractors, although they would
prefer an all-government workforce.

CCE officials told us that prior to 2005, the majority of the agency’s
contracting activity consisted of issuing orders against GSA schedule
contracts—a relatively simple contracting method. After a DOD policy
memorandum placed limitations on the use of non-DOD contract vehicles
because of widely reported misuse of interagency contracts, CCE began
relying less on using contract vehicles awarded by other agencies. Our
analysis of Federal Procurement Data System-Next Generation data found
that from fiscal years 2005 to 2007, the number of CCE contract actions
through other agency contract vehicles decreased by 55 percent and
obligations through use of these vehicles decreased by 45 percent.
According to agency officials, CCE began awarding more of its own
contracts through full and open competition, but the contracting staff
generally lacked experience with these more complex types of
procurements. Much of the workload had to be assigned to a limited
number of more experienced staff, creating a situation where officials
believed they had no choice but to turn to contractor support.

Activities and
Responsibilities of
Contractor Contract
Specialists Mirror Those of
Government Personnel

Contractor contract specialists at CCE perform the same tasks as
government contract specialists. Typical tasks include pre-procurement
research and planning, preparing contract documents, monitoring
contracts, assisting with negotiations, and closing out contracts. These
“cradle-to-grave” procurement activities are performed as support for a
government contracting officer, who performs an inherently governmental
function with the ability to bind the government by contract. According to
CCE contracting officers, the work is generally assigned based on
knowledge and experience, not whether the specialist is a government or
contractor employee, with the only exception being cases where there
could be a potential organizational conflict of interest (such as when the
contractor employee’s company could bid on the contract in question).

We reviewed contract files for 42 randomly selected contract actions on
which contractor contract specialists worked during fiscal years 2006 and
2007 and found that the contractors had prepared a range of contracting
documents, such as contract modifications, requests for legal review,
small business coordination records, cover sheets to route contract
actions for approval, award decision memorandums, and memorandums
to the file. Contractors also had requested or received documents from
vendors or other DOD entities, such as proposals, technical evaluations,
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and past performance questionnaires, and assisted in preparing statements
of work.

The contracting officers and government and contractor-provided contract
specialists we interviewed at CCE emphasized that while the contractors
can recommend a course of action, the contracting officers make the
decisions, such as deciding on an acquisition strategy and making contract
award determinations. The contracting officers and specialists also told us
that although contractors may assist in negotiations, the contracting
officer takes the lead role in negotiating the terms of the contract.

CCE Has Faced Difficulties
Hiring Government
Contract Specialists

CCE officials informed us that the agency has had trouble recruiting and
retaining government contract specialists. For example, an official told us
that as of October 2007 the agency had 10 contract specialist positions that
have been vacant for as long as 5 months, as well as another 12 vacancies,
such as procurement analysts and a cost/price analyst. According to the
official, from August 2006 through August 2007, 24 contract specialists—
more than one-quarter of its government contracting workforce" during
the period—Ileft the agency. Agency officials stated that some of these
personnel retired, but many had gone to work for private contractors that
support the federal government. In fact, CCE officials said that they
cannot compete with the private sector when it comes to offering some
employment incentives. Additionally, both CCE and ACA officials stated
that the government’s hiring process takes too long and that potential
candidates are often hired by a contractor or another agency before CCE
can make an offer. For example, it took CCE over 5 months, from
solicitation to job offer and placement, for two recent contract specialist
hires. In contrast, a CCE official told us that they can order and have a
contractor employee in place within as little as a couple of weeks.

CCE officials stated that the agency’s recruitment difficulties are in large
part caused by the high demand for contract specialists—by both the
many federal agencies in Washington, D.C., and contractors from which
the government purchases these services—making it difficult to compete
for them. Contractor representatives, too, reiterated that the employment
market for well-qualified contract specialists is extremely competitive.
CACI employees who were supporting CCE as contract specialists

2CCE’s government contracting workforce includes contract specialists, procurement
analysts, and cost/price analysts.
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confirmed that there is a high demand for their skill set, and several of
these individuals stated that a well-qualified person can be selective when
searching for a new employer. In addition, these employees said CACI
offers some better benefits than the federal government, including higher
salaries, fewer responsibilities, and shorter work weeks (because of
contract restrictions on extended hours). Senior managers from The
Ravens Group told us that their firm recruits contract specialists who have
worked for and been trained by the government and hires them at a higher
rate of pay.

CCE Has Not Considered
the Appropriate Balance of
Contractor to Government
Employees and Lacks a
Training Plan to Help Build
Government Staff’s Skills

CCE plans to continue relying on contractors to help meet its mission, but
has not considered the appropriate and feasible ratio of government
employees to contractors. In a November 2005 study on contracting out
the procurement function, DAU concluded that it is reasonable to contract
out functions or tasks that are not inherently governmental to meet a
sudden or temporary increase in workload or when special expertise is
required. However, the study cautioned that contracted procurement
support needs to be maintained at a “reasonable” level. The study
recommended that each contracting activity be limited in the percentage
of its workforce that may be contractors, acknowledging that the
appropriate limitation is a matter for debate."” It noted that using
contractors only in limited situations would

« provide contracting agencies with flexibility to quickly react to surge
workload situations,

* enable managers to assign the contractors to lower-priority tasks so
that government employees would handle the more sensitive
procurement tasks, and

» help address the concern that extensive contracting out of the
contracting function could reduce, in the long term, the opportunity to
develop adequate numbers of government personnel with a full range
of contracting experience.

Defining the right mix of contractor to government contract specialists is
not just a matter of numbers, but also of skill sets. The DAU study
envisions contractors playing a limited role and performing lower-priority
tasks. However, at CCE, complex, high-priority work is often assigned to

The authors suggested that contractor employees should not exceed 25 percent of an
activity’s total procurement workforce in other than exceptional situations. The authors
did not specifically set forth their rationale for recommending this percentage.
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Risks Associated with
Using Contractors for
Acquisition Services
Are Being Mitigated to
a Mixed Degree

the contractors, whose role has been ongoing since 2003. In part,
according to agency officials, this is because many of the government
employees lack experience with complex procurements. However, we
found that while CCE has implemented a 2-year training program for its
contract specialist interns, the agency does not have in place a training
program for its permanent staff. In fact, according to CCE’s former
Commander and the current Director of Contracting, contracting staff
have had to learn these practices on the job, which has resulted in some
performance problems. An agency’s overall training strategy—including
planning, developing, implementing, and continuous improvement of its
programs—is an important factor in ensuring that the staff has the skills,
knowledge, and experience to meet agency missions.

Three broad areas of risk of using contractors as contract specialists are
present at CCE, with the risks being mitigated to various degrees. First, we
found that the blurred lines demarcating contractor from government
personnel could result in creating the impression that contractor
employees are government personnel. Contractor employees were not
always identified as such to the public and in some cases were named on
documents as the government’s point of contact. Second, the work being
done reflects the descriptive elements listed in the FAR as guidance for
assessing the existence of personal services contracts, which are
prohibited unless authorized. However, a determination as to whether a
personal services contract exists must be made on a case-by-case basis;
here, CACI’s on-site managers retain control over supervisory and
managerial functions, such as approving time cards and making hiring and
firing decisions, thus negating the existence of a personal services
contract. We found no DOD guidance that elaborated on the factors to be
considered in determining whether an unauthorized personal services
contract exists or how to mitigate that risk. Finally, although policies and
procedures are in place to help mitigate organizational and personal
conflicts of interest, in practice, CCE relies on contractor employees to
self-identify potential conflicts.

Contractor Contract
Specialists Not Always
Identified as Such

To avoid confusion by vendors and customers over whether they are
speaking to a government employee, it is important to clearly distinguish
between contractors and government employees in all interactions.
Contractor personnel attending meetings, answering government
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telephones, and working in other situations where their contractor status
is not obvious to third parties should identify themselves as such to avoid
creating the impression that they are government officials." In addition,
the FAR states that agencies must ensure that all documents or reports
contractors produce are suitably marked as contractor products or that
contractor participation is appropriately disclosed. Further, in December
2005, the Assistant Secretary of the Army issued a memorandum,
“Contractors in the Government Workplace,” stating that “while it is
preferred that contractor personnel work in company office space, if
Government and contractor personnel must be co-located in the same
office space, then, to the maximum extent possible, the contractor
personnel should have separate, and separated, space.”

At CCE, we found the line separating government from contractor
personnel to be blurry. There is no physical separation; the two work side
by side in identical office space, and contractor employees are not
identified as such on their cubicles. The only apparent distinction is their
different badge color.

In addition, contractors were not always identified as such on contracting
documents they had prepared. We reviewed 23 contract modifications"
prepared by contractor employees and found that their status as
contractors was not indicated on the documents. Further, on 16 of these
modifications, the contractor was identified as administering the contract,
and on four, the contractor was listed as the point of contact without
identification as a contractor—for example, as the “CCE contact” or
“government point of contact.” Instances such as these, where the
contractor is not identified as such or is misidentified, can cause
confusion about the contractor’s status and create an impression that the
contractor is speaking or acting for the government. For example, we
found a situation in which a vendor, in submitting a proposal to the
government, listed the contractor contract specialist as the contracting
officer, who has the contract source selection authority for the
government. Another contract file contained e-mails between a contractor
employee and third-party entities—correspondence with a CCE customer

“FAR 37.114(c).
Contract modifications are documents that amend or modify existing contract conditions

and are signed by the government contracting officer. Bilateral contract modifications are
also signed by the vendor providing the goods or services.
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agency and notification to a vendor that its bid would not be considered—
with no contractor identification at all.

CCE officials told us that the agency has no requirement that contractor
employees identify themselves as contractors in the e-mail signature line,
which could help ensure that outside parties know they are dealing with a
contractor. Further, although the FAR and CCE'’s orders for contract
specialists under the BPAs specifically cite telephone contacts as
situations in which contractors should identify themselves as such, a CCE
management official did not know whether this was occurring in practice.

When we brought these issues to CCE’s attention, the agency began to
establish policies to mitigate the risk of contractors being mistaken for
government employees and appearing to be speaking for the government.
It has since issued a policy that contractor support personnel are not to
communicate orally or in writing with other contractors, such as vendors.
The contractor contract specialists will still communicate with CCE’s
federal customers. In addition, the CACI on-site senior manager notified
CACI employees at CCE that they are to identify themselves as contractors
in all correspondence, including e-mail and voice mail, and documents.

Determination of Whether
Personal Services Contract
Exists Must Be Made on
Case-by-Case Basis

At CCE, the work of the contractor contract specialists, performed in
direct support of the government contracting officer and under his or her
day-to-day supervision, results in an arrangement that can have
characteristics of a personal services contract. Personal services contracts
are generally prohibited, unless authorized by statute. The government is
normally required to obtain its employees by direct hire under competitive
appointment or other procedures required by the civil service laws.
Section 37.104 of the FAR lists six descriptive elements to be used as a
guide in assessing the existence of a personal services contract.'’ The
presence of any or all of these elements does not necessarily establish the
existence of a personal services contract. Such a finding can only be
established based on a case-by-case analysis of the totality of the
circumstances of each case. The FAR elements are shown in table 1 along
with the working environment of the contract employees at CCE. We
found that the actual working environment for the contractor contract
specialists at CCE touched on all six elements.

SFAR Subpart 37.104(d).
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________________________________________________________________________________________________________________|
Table 1: The Six FAR Personal Services Contract Elements Compared with CCE’s Working Environment

FAR elements suggesting
personal services contracts exist CCE contracting environment

1. Performance on-site. Contractors are on-site at CCE and sit among government personnel performing
the same tasks.

2. Principal tools and equipment furnished by the  Contractors use government equipment and facilities.
government.

3. Services are applied directly to the integral CCEFE’s core mission is providing contract support directly to DOD entities.
effort of the agency or an organizational subpart in Contractors fulfill capability and workforce gaps at CCE.
the furtherance of its assigned function or mission.

4. Comparable services, meeting comparable Other than reassigning work when a potential organizational conflict of interest
needs, are performed in the same or similar exists, there is no difference between the work of a government employee and a
agencies using civil service personnel. contractor employee.

5. The need for the type of service provided can CCE has contracted for contract specialist support on an ongoing basis since
reasonably be expected to last beyond 1 year. 2003.

6. The inherent nature of the service, or the CCE uses time-and-materials contracts for these services. Because there is no
manner in which it is provided, reasonably profit incentive for cost control or labor efficiencies when these contracts are used,
requires, directly or indirectly, government they require the government to ensure appropriate surveillance over the

direction or supervision of contractor employees in contractor’s performance. Contractor tasks are issued by the government directly
order to (1) adequately protect the government’'s  to the contractor employee performing the work. The contractors’ work is directly
interest, (2) retain control of the function involved, reviewed by the government contracting officer. The contractors are performing

or (3) retain full personal responsibility for the tasks that are defined by the FAR as closely supporting inherently governmental
function supported in a duly authorized federal functions. CCE contracting officers retain the responsibility for making contract
officer or employee. awards.

Sources: FAR subpart 37.104(d), CCE data, and GAO analysis.

The FAR provides that each contract arrangement be judged in the light of
its own facts and circumstances, with the key question always being
whether the government will exercise relatively continuous supervision
and control over the contractor personnel performing the contract.'” For
example, GAO bid protest decisions have considered, along with the
existence of other factors, the fact that government “managers interviewed
and selected contractor personnel for assignment to positions, and
routinely requested pay increases and promotions for contractor
personnel” to be contributing factors in the existence of a personal
services contract.”” Another bid protest decision considered that “the
contractor’s right to hire and fire employees, to grant or deny individual
leave requests, and to reassign employees negate the existence of a
personal services contract as defined in the FAR.””” CACI’s performance, in

"FAR 37.104(c)(2).
¥Encore Management, Inc., B-278903.2, February 12, 1999, 99-1 CPD { 33 at 3.
“W.B. Joley, B-234146, March 31, 1989, 89-1 CPD { 339 at 2.
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this case, of supervisory and management functions, such as approving
time cards and leave requests, preparing performance evaluations, and
making hiring and firing decisions, means a personal services contract
does not exist, even if the six FAR elements are present. Although the
distinction between a personal services contract and a non-personal
services contract is somewhat murky and requires a case-by-case analysis
based on the facts of each circumstance, we found no additional DOD
guidance that elaborated on the factors contracting officers or program
officials should consider in determining whether a personal services
contract exists and how to mitigate against this risk when contractors are
working side by side with their government counterparts, perhaps even
receiving their daily task assignments from a government supervisor.
Because of the type of contract and nature of the contract services
provided along with the presence of the FAR’s descriptive elements, the
CACI contract runs the risk of becoming a personal services contract if the
government does not carefully monitor the manner in which services are
provided.”

When we brought these issues to the attention of CCE, the agency began
to take actions to strengthen the management distinction between
government and contractor personnel. Before, the contractor personnel
were assigned to a team consisting of government and contractor
employees, and they generally worked for one contracting officer most of
the time. Now, all of the contractor personnel are on a separate team, and
the contractors’ managers on-site are responsible for assigning work to the
contractor employees—unlike the previous situation where the
government contracting officer assigned the work. Under this
arrangement, contractor contract specialists can work for several different
contracting officers, according to a CCE official. In addition, CCE has
plans to situate contractors together in an area separate from government
personnel and to put nameplates on cubicles to clearly distinguish
between contractor and government employees, but these plans have not
yet been implemented.

*"We note the inherent tension between the government’s responsibility to refrain from
exercising relatively continuous supervision and control over contractor employees under
FAR 37.104, the government’s obligation to ensure sufficient surveillance of contractor
performance for time-and-materials contracts under FAR 16.601(c)(1), and the
government’s responsibility to ensure enhanced oversight when contracting for functions
that closely support inherently governmental functions. See FAR 7.503(d) and FAR
37.114(b).
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The Acquisition Advisory Panel” recently reported that as the extent of
service contracting has grown, the current ban on personal services
contracts has created two responses—government managers may find
themselves crafting cumbersome and inefficient processes to manage the
work of contractor personnel to avoid the appearance that they are
exercising continuous supervisory control, or they may simply ignore the
ban. The panel recommended replacing the ban with guidance on the
appropriate and effective use of personal services contracts. The panel
stated that in implementing the recommendation, the government should
be allowed to supervise the work performed by the contractor workforce,
but current prohibitions on government involvement in purely supervisory
or management activities—such as hiring, leave approval, and
performance ratings—should be retained.

Mitigations of
Organizational and
Personal Conflicts of
Interest Must Rely Heavily
on Individual Contractor
Specialists

Reliance on contractor support to meet agency missions can raise the risk
of organizational and personal conflicts of interest.” In fact, the
Acquisition Advisory Panel noted that the government’s increased reliance
on contractors, coupled with increased contractor consolidations, has
escalated the potential for organizational conflicts of interest (OCI). With
respect to protecting contractor confidential or proprietary data, the panel
recognized the increased threat of improper disclosure as more contractor
employees support the government’s acquisition function. The panel also
found that while there are numerous statutory and regulatory provisions
that apply to federal employees to protect against personal conflicts of
interest, most do not apply to contractor personnel.

An OCI may be present when a contractor organization has other interests
that either directly or indirectly (because of business or relationships with
other contractor organizations) relate to the work to be performed under a
contract and (1) may diminish its capacity to give impartial, technically
sound, objective assistance or advice or (2) may result in it having an
unfair competitive advantage. The FAR and GAO bid protest decisions
provide guidance for contracting officers to mitigate three types of OCls:

21Acquisition Advisory Panel, Report of the Acquisition Advisory Panel to the Office of
Federal Procurement Policy and the United States Congress (January 2007). Also, see
National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, § 1423 (2003).

“Whether the contractor providing contract specialist support had an adequate
organizational conflict of interest mitigation plan in place has been the subject of GAO bid
protests, for example, The LEADS Corporation v. CACI, B-292465, September 26, 2003.
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unequal access to nonpublic information as part of its performance under
a government contract that might provide the contractor firm unfair
competitive advantage in a future competition; biased ground rules, such
as the firm being in a position to write a statement of work that might
provide it an unfair advantage in a future competition; and impaired
objectivity when the contractor firm’s work under a contract entails
evaluating its own work or that of a competitor either through an
assessment of performance under another contract or through an
evaluation of proposals.”

As required under its BPA with CCE, CACI submitted an OCI risk
mitigation plan, which lays out the elements o