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Decision re: Honeyvell Infcrmation Systeams, Inc.; Departaent of
the Interior; by Robert P. Keiler, Deputy Comptroller General.

Issue Avea: FPederal Frocur¢aent of Goods and 3etvices:
Reasonableness of Prices Onder ¥egotiated Contracts and
Subcontracts (1904).

Contact: Office of the General Counsel: Procureaent Law I.

Budge:ogunction: Miscellaneous: Autosatic Data Processing
( 1.

Jrganizaticn Concerned: Burroughs Corp.; Hining Enforcesment and
Safety Administration.

Authority: 51 Comp. Gen., 823. 55 Comp. Gea. 60. S5 Comp. Ged.
1066. 48 Comp. Gen. 536. 55 Coap. Gen. 6864, 50 Coap. Gen.
222. 3-185103 (1€76) . B=178701(1) (1974) . B-180292 (1974) .
B-185592 (1576) . B-187659 (1977). P.P.R. 1-3.805-1(b).

Reconsideration vas reguested of the decision which
sustained a protest against the avard of a contract for the
acquisition of an auvtosatic data processing system for the Mine
Enforceaent and Safety Adoinistration. The earlier
reccamendation for sclicitationy of nev best apd final offers
from the protester and the contractor wag sodified in
recognition ¢f the gortion of work already performed under the
contract. Otherwvise, the prior decision vas aftirmed. . (SC)
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‘THME COMPTROLLER GBNERRAL
or vHE UNITED STATES

WASHINGTON, D.C. BOSa®

OAaTE: April 13, 1977

MATTER OF: Honeywell Information Systems, Ine.
DIGEET:
1. Since protestar's contention that it only became aware of

k

4.

protest vhen it learned facts concerning conteuts of successful
proposal is reasonadble and not cefuted, limitation on filing
beging to run frow that ¢ime and ptotut i timely.

We of Iaterior insists that, :l.n addition to cubctantm
costs which will be Involved in recompsting procurement as
previously recommended by GAO, miseion of protecting health and
safecy of miners will be delayed for up to year if recompetition
results 1in teruination of proposed avurd. Svan assuming accuracy
of claimed costy snd delaya--which have not been explained ox
analysed in detail—~—confidence in competitiva procuremsnt system
aandates ri.ompetition, where improperly awarded ADP contract would
axtetw] 65 wonths and agency reported to GAD that guccessful pro-
posel was “technically respousive” when it clearly was not.

To eliminate unfair competitive advantage insofar as possible,
protaster, cs condition to competing under recompetition of
improperly awarded ADF requirement limited to protaster and
contractor, must agree to disclosure to contractor of information
from best and final proposal regarding details of proposed
initial equipment configuration and unit prices. Information
should be substantially comparable to information in initial
érder placed under contract which was disclosed by agency to
protaster.

When proposals are improperly disclosed, procuring ajency should
make sward without further discussions if possible. However, to
overcome prejudicisl efiects of improper sward, it is not possible
to aveid suction~like situatiom in subject procurement through
disclosure of protsster's proposal to comtractor. Disclosure
will allow for nonprejudicial recompetition of improperly awarded
contract insofar as possible.




B-186313

3. Possible adainistrativs difficulties sttesding recompetitiom of .
improper awerd in determining parformsnce period, residual value
of offared equipment, and creatment of services alrsady performed
by incumbent contractor do mot constitute reagons to change prior

recommendation for recompetition.

The Departasnt of the Interior, by letter dated December 20, 1976,
and Honeywell Informaticn Systems, Yuc. (Honeywell), by letter dated
December 21, 1976, have requested thac we reconsider our decision in

Bm% Corporation, B-186313, December 9, 1976, 56 Comp. Gan. ’
) + Our decision sustained tha protest of Burroughs Corpera-
tion (Burroughs) sgainst the award of a contract to Honaywell for the

acquisition of an automatic data processing (ADP) system by the Mine
Enforcemasnt and Safecy Administration (MESA) of the Department.

We sustaiowl the proi:est zfter finding seversl irregularities
in che protested procurewent which are summarized as follcws: (1)
the award to Honaywell (for services over a poseible 65-acmth period)
was bacad on an unacceptably late best and final offer whick was intended
to corract s timely reneived dut umacceptable "best and £inal" com-~
munication; (2) no fixed or fianitely determinable price was proposed
in the timaly communication as vequired by the request for proposals;
(3) Honeywell's final technical submission was teachnically unacceptable
becsuse it contained & significantly different equipment configuracion
from that which passéd the benchaark tests; (4) Honeywell was improperly
pernitted to correct its proposal deficiencies after the closing date
for receipt of proposals; (5) peyment of "separate charges” set forth
in Housywell's contract in the event the Honeywell system was terminsted
prior to the end of the intended "systems 1life" would violate statutory
funding limitations. :

Because of our findings, we concluded:

"s ® & Burruighs and Honayw<l). [should] be
afforded an opportunity to sudmit +aw price yro-’
posals in a manner consistent with this decision.
After pegotiatiug with these sources, the Hooeywell
contract should be terminated for the convenience
of the Governaent, if Burroughs is the succassful
offeror. In this svent, Honeywsll ghould pot be
paid separzte charges; rather, cettlement with
Boneywell is recuired to be made in & manner con-
sistent with the T for C clause. 1If Honeywell is
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succassful at a price lowr than that contained

in ite axieting conttact, the contract should be
wodified in accordance with Honeywell's final
proposal. Also, a clause in the RFP t¢c be used

for ruonci.tm price proposiis ehould expressly
prtovida that Lunaywll, as s condition of participat-
ing in tha rasclicitation, agravs to the sodifica-
tion scheme, * ® 2" .

‘The Dopucnnt requests revonsideratio. of our prior decision on
two basic grounds: (1) a recompetition wwuld not serve tha Goverument's
best intereste in view of the substant.isl costs and the severe impact
on MESA's programe vhich would result if tha Housywell contract were
terminated; and (2) the recompstition betwesn Burroughs and Iouyull
would not be on un squal basis, particulsrly tecause Burroughs was
pr-vided with a complete copy of the initial delivery order under tbo

* Honeywell countract vhich contained a detailed description of the ADP

system counfisuratior and the unit prices.

Two of Bonsywell's buu for reconsideration are umcuuy tie
sane as the mt'- two bases. In addition, Honeywell asserts
that Burroughs' protest was improperly found to be timely under our
Bid -Protest Procedures because we improperly allocated the burden of
proving Burroughs' protest was not timely on Honeywall and the Depart-
sent tather than requiring Burroughs to show by conclusive evidence
that its protest was timely.

There is no requirement in our Bid Protest Procedures requiring
proof £ timeliness by conclusive evidence, notwithstanding the cases
and suthorities concerning rules of evidence gemerally applicsble in
the courts cited by Honeywsll. Burroughs met the burden of showing
the protest was timely in this case by stating when it became aware
of the bases for protest concerning the contents of the Honeywsll
proposal--vhich was not publicly disclosed. There is no evidence
indicating that Burroughs' statement-—which is reasonable under the
civeumstances—- 1is incorrect. (Contrast Reliable Maintemance Service,
1oe., B-185103, May 24, 1976, 76-1 CFD 337, where the agency contra-
dicted with cbjective evidence the protester's contentions regarding
when it becama aware of the bases for protest.) Thus, to use fHoneywell's
terms, Burroughs has established—in the aubsence of conflicting
evidence=-~ "when" (rather than "how') it came into knowledge of the
facu giving rise to the protest. Since Honeywell concedes that the

"when {rather thau the how)] s vital,"” we do not agree that Burroughs
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also had to establish "iwow" 1t becssc avare of facts which it wes cot
otherwise entitled to poesess. Moreover, since netither Honeywell nor
the Department: has quastioned cur detertiination that the sward to-
Honeywell was improperly based on & late price proposal containing
ssparate chargen violative of the funding statutes and s techaically
unacceptable final technical submisgion, it would ba incongruous for
our Office tc now ignore the clearly improper doneywell sward bacause
of this procedural contention.

Both the Departmenc and Honeywell hsve assetted that if Surrcughs
should win the recoopetition, it would be very costly to the Govern~-
sent and MESA'2 nission would be severely affected. 1In drief, Chese
costs and effects are said to bat *

(1) Termination cos:s of at loust 35(.)0.000:

(2) Possible "separate charges" :I.hbl._ncy;

(3) Duplicate opsratiou costs; '

(4) Convarsion costs of $358,171;

(5) Previously sxpended comnversion costs of $1,128,000;
(6) Equipment invastmeat loss of $47,900;

(7) Support services of $113,779;

(8) Delay in implementing a poseibls Burroughe' eystem tlretaby
hindering MESA's ming enforcement responsibiiitiec.

Honeywell has claimed that termination for cou'snience coats ‘il
be at lsast $500,000. This figure has not been documented, analyz..,
or verified by the Departmant. HEoneywell has also implied that it eay

be entitled to the separate charges quoted in its proposal. As
discussed in our prior decision, payment of these charges would wot

ba authorized. :

MESA states that the Govermment will have %o pay duplicate operation
costs if the system is changed. For axssple, the Burroughs and Honeywell
systems will have to be run in parallel, MESA insists, for 1 month

if Burroughs wins on recompetition. Honeywall ssserts that the
systems will have to be run in parallel for 4 months—at a price of

$34,500 per month.
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" The Department al.oo estimates that it will cost it least
$358,173 in additionsl software conversion costs to change from

the Honeywell systea o the Burroughs system. This estimate
coneists entirely of peyroll costs of MESA employess. Ths Depart-

‘meat has aloo obtained s conversion coet eciimete of $434,325 from

& GSA term comtractor. Burroughs-—which supplied MESA's ADP require-
mante prior to the installation of the Honeywell system--has stated
that -it undarstands that at least a portion of the programs converted
from its old system—a lesser systea than presently required--to the
Honeywell system was first converted into Burroughs®' COBOL 68 pro-
grams. These inzermediate programs are appsrently consistent with

. the more powerful ADP system proposed by Burroughs in this cass and,

1f still 1o existence, would. sppesr to hcnn conversion difficultiee
and coets. .

In u’.dit:lon, MESA claime: (1) & pi.-om_cc:l.va 1oss of $1,128,000
(wostly MZSA payroll costs) to convert programs to the Homeywell
system--a process which is mmtdy 70 pctent. complete. (These
are primarily lost investment costs rather than “out-of-pocket" costs -
payable as & result of a change in system~. This investment
should not complately be lost by such change, e.g., tha documsentation

‘Tevistions and sugmentations foi' the softivare in-the Honaywel)

oystem are usaful for either system.); (2) a prospective loss

of $47,900 in equipment (RCP707 remote job entry terminal device

and eight disc packs) purchased from Honeywell under the comtract.
(This equipment would have to be reprocured to confoim to s Burroughs
configuration. This coet also represents a loot investment rather
than ga “"out-of-pockat” coet.); (3) a prospective loss of $113,77%
in supporting sservices supplied by Honeywell. (These services
would have to be Tap. osured from Burroughs if it is successful

on the rascompetition; aowever, Burroughs denies that the cost

of these supporting rarvices will be as miuch as $113,000.) -

lloumu has also asserted that MESA will lose substuntiai
iavestmeat coats (not less than $1,000,000)-~most of which are outlined
by the Department above--if Burroughs wins the recompetition. The
investment costs mentioned by Honsywell include hiring and traiming
of personnel, computer usage, commmnications, construction sad/or
plant modification and softwure conversion. A subetantial portion of
these costs may bu duplicated.by converting qtv the Burroughs system.
Also, the Govermment will lose tha benefit of purchsase credits that it
has sarned on the Honeywell system. (The amount of the earned credits
are claimed to he proprietary by Homeywell.)

Oy e - .




Boneywsll end the Departmant asrsrt that in view of these coste
apd since the valus of ths Hoveywsll contract if all 53 months in
options are exsrcised 15 only $2,3511,856, it would not serve the
Covarmment's best interssts to terminste the :ontract. The dulk of
' the Departacnt's and Honsywell's cleimud coste has not dean documented.

The Departwment also claims that reprocurement from Burroughs and
the resulting inherant delay »f convertiug from the Honeywell system
to a Burroughs system would seriocusly impede and delay; MESA's mine
spforcement and safety progrss responsibilities. Tha Department states
that this ispact is even mors saricus then ths above-outlined eiguifi-
cant cogts that may have to be iacurred.

Ror example, MESA's Civil Penalty and Assessment program has been
redesigned for the Honaywell system during the past year, partislly in
response to congressional criticiem regarding delays in implesentiog
the progtan. 7The Department states that thig program is heavily de-
pendent on Boneywell's particulesr duta base matagement system, query
lsnguage and telecoswunications sufrvare—which are unique to Hooaywell
hardwars. The Dapartment claims that 10 man-ycars of effort over a
caleadar yesr would be needed to convert this program o a Burroughs
system, Also, assessaentc program personnsl would have to de diverted
for such a task, vhich would causs further case backlogs in enforcement
activicies. (The program 1s apparently not on ths Honaywsll system
yet, however. Further, the Dapariment says that 'minor modifications
to the system ave uqu:l.r.d bafou tha product is formally released to

the uger.")

The Departaent also contends that the Metal/Mon-Matul Innpnci:ion
progran——an especially critical program created to spot hasardous
trendg in mines and to analyze the effectiveness of mins inspections—
and the Mine Health and Safety Academy.prograa will be delayed for at
least 6 months if & change to the Burroughs systes is made. These
prograns are also apparently nnt on systea yat.

Finally, MESA says that it is revising regulations governing the
sonitoring of rospiradble coal dust—the cause of pneumoconiosis (black
lmg disease)=-which allegedly cannot be implemeated without an ADP
system. The Departwment asserts that a change in contractors would
delay for 3 mcaths the isplementation of the ragulations.

ey 2
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In eummary, the Department ssserts that, in addition to the
mubetantial coste which may be imvolved in recompeting the procurs-
tent, MESA‘'s basic mission of protacting the health and safety of
the Nation's miners ssy de adwirsely affected by the recompeticion
and that ADP support may well De delayed for a year if Burroughs

" wins the recowpetiticn.

' In deteraining whether it 1e in the Govermment's best interast
to undertake action which asy result in the termination of an improper
award, certain factors sust ba considered, such as the saeriousness

of the procurement deficiency, tha degres of prejudice to other
offaerors or the integrity cf the competitive procursment system, the
good faith of the parties, the extent of parforwmsnce, the cost to the
Govermment, the urgency of the procurement, and the impact on the user

agency's mission. 51 Comp. Gen. 423 (1972);- teris. ‘Inc.,
B=178701(1), February 22, 1974, 74-1 CPD 903 zated

B=180292, September 12, 1974, 74-2 CPD 139;° ter Center o
35 Comp. Gen. 60 (1975), 75-2 C2D 35; C3; Ing., B-185392, August 5, 1976,
76-2 CPD 128; ABC Cleaning Service, Inc., B-187659, Pebrusry 4, 1977,

77-1 CF¥D 91.

_ Before igsuing our decision, we wure sware that the Government
would incur termination costs and scbetantial conversion costs in
the event Burroughs won the recompecition. Also, wo presumed that
MESA's ADP requirements would be disturbed 1f the cootractor had to

be changed.

.  Hotwithstanding our awarensss of thase costs and effects, we
recommended action leading to a possidle termination because, in
part, of the knowledge that the improperly swarded comtract might
othervise extend for 65 months-—-assuming all options sre exercised ue
ag is still presently planned by MESA. It remains our view that ‘the
compatitive procurement system is hardly served by permitting the
prejudicial effezts of an improperly awarded contract to stand for S years.

Morecover, in the contracting officer’s report on the protest to our
Office, it was specifically represented with regard to the technical
tvaluation of the final technical submissions of Burroughs and Honeywell:

"t & & Ag g result of ‘that evaluation, both proposals
ware found to be technically responsive to the RF?P
and therefore acceptabla, * # #"
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As discussed in our prior deuision, Eoneyws)l proposed an equipment
configuration in the final technical submiseion which was clearly
inconsistent with ite beunchmarked configuration. Since even a cursory
comparison of this submission witk the benchmarked Honeyweil configura-
tion reveals this deficiency, we ars unable to ascertain from the
record how MESA could possibly have determined that Honeywsll's final
technical subm’ssion was “technically responsive to the RFP nd there~

fore acceptable.”

. Consequent. ly, confidence in the integrity of tlu compatitive pro-
curement system would best be preserved and thereby the Govermment's
best interests served by recomputing thie requirement as recommended
in our prior declsion, notwithstanding the Department‘s and Honeywail's
assertions-——even assuming their accuracy--regarding the high cost and
the adverse impact on MESA's aission that may result. (Although for
the purpose of discussion we assume the sccuracy of the claimed costs
and delays, we observe that the varying estimates of the projected .
delays (3~, 6=, and 12-month periods) attending recompetition
and the prospective termination charges have not deen explained in any
detail. Purther, the projected delays sess to be inconsisteat with the
Jleweek period on which MESA's cost estimate for convercing to the '
lmough. system is based.) Also, the alleged adverse impact on
MESA's mission in the event Burroughs wins the recompetition can be
reduced. For oxampls, any rvitch-over of coatractors need nct be doms
hastily. Moreover, critic . ADP requiremsents could possibly be met on
an interim basis by sharing ‘time on othar lonmon equipsent.

The Department and Honeywsll assert thut the recompetition ml.d
not be un an equal basis because Burroughs was provided by MESA with
a complete copy of the initial delivery order to Honeywell. This order
detailed the initial systea configuration of Honeywell with unit prices.
Boneywell was not provided any data rourd:l.ng Burroughs' price and
technical proposals other than Burroughs' total evaluated price.

The previous record did not indicate that Burroughs had this
special knowledge. We agree with the Departmeant and Honeywell that
such Inowledge gives Burroughs an unfair competitive advantage on the
recompetition. Consequently, as a condition to competing on the re-
solicication, Burroughs must consent to the Department's disclosure
to Honeywell of information from Burroughs' best and final cost proposal
regarding the details of the proposed initial equipment configuration
and unit prices. This information should de substantially comparable
to that disclosed in Honeywell's initial order. See TM Systems, Inc.,
5SS Comp. Gen. 1066 (1976), 76-1 CFD 299, where a .uaﬁ?h?'ﬁ.’
recommended. Burroughs has said that this procedure would not bde
objectionable.

PR Lt BRI
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The Department 208 Honeywsll state that such s disclosure would
create an improper avction situation. While our Office doas not
sanction the disclosure of information which wvould give any offaror
ar unfair competitive sdvantage, tharte is nothing inhcrently illegal
in the conduct of an suctiou in a negotiated prucuresent. 48 Comp.

Geu. 536 (1969); 33 1d. 253 (1973); W.. supre., Indeed,
the possibility that a contract may mot avar based on true
competition on an equal basis hes & more harmful effect on the integrity
of the competitive procurement system than the fear of an suction. (Cf.

Minigroe Building Moincensnce Corp., 53 Comp. Gen. 864 (1976), 76-1
CPD 168.

Honeywell seeks to distinguish T iiy: s Supra, because
it invoived a presward situation ra an a postsward situation
where significant performance has been ascomplished. We are not
persuaded by this distinction where the inrrd, as hete, is improper.
HBoneywell also ¢ites two prior decisicus-~50 Comp. Gen. 222 (1970)
and RCA Corporatiom, 53 id. 780 (1974), 74=1 CPD 197--for the
proposition that vhen proposals are improperly disclosed, the procaring

agency should wmake an sward, % without .further discussions
80 a8 to avoid an suction. However, e casus involved otherwise

proper swards——apart from the imprepriety of the price disclosure.
Moreover, unlike the cited cases, it is not possible to avoid an
suction-liks situation here to allow for a nonprcjudicisl recompetition
insofar as possible, if the prejudicial effects of the improper sward

" sre to be overcoms. To this extent, the mandate for fair and equal

ccupetition which flows from the procurement ntatutes must be considered
to override any regulatory restrictions (see, s.g,, Federal Procuremsnt
Regulations § 1-3.805-1(b) (Amend. 153, Sept. 1975)) om auctiocr

techniques. Cf. Minjares, supra.

Honaywell also assarts that since its low evaluated price and
configuration vas the one on vhich sward was basud, it is the only
proposal of significance, so that the disclosure of comparable informa-
tion from Burroughs' proposal will not place the competition on an aqual
basis. Vhile we racoynize that it may not be possible to achieve total
equality on the recompetition, the disclosure of suvbatantially compara~
ble 1nformation . from the Burroughs price proposal will eliminate,
insofar as possible, Burroughs' unfair cowct:l.tivc advantage resulting
from the knowledge of the initisl order. See TM Systems, Inc.,
suprs, at 1071, _
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The Department has refarenced certain other problems which it
states will not allow equal competition under s new call for bast
and final offers. For example: should the resolicitatilon be based
on a 33-month or 63-month basis since Honeywell will have provided
12 months of service peior to any nev awvard? Algo, the Department
states that Honeywell would not have to propose the $117 200 4n
support services that it has alresdy provided, while Burrcaghs will
have to provide these services. Also, since Honeywell will be pro-
posing the already installed equipmant while Burrcughs may well pro-~
pose nev equipment, the evaluation of the equipment's residual valus
would affect each offeror differently.

We tecognize that total competitive cquality in the recompetiction
smay not be possible to achieve in view of Honeywsll's ongoing per-
formance under the contract. Such is the case to some degrves in all
reprocuresents of improparly awarded coutracts. Neverthaless, we
believe the Government's best interests wili be served by a tecompeti-
tion in this case. Unfair competitive advantages should be aliminated
to the extant lsgal and feasible. Tor. exsmple, we would not object to
a tecospeticion based on either a 53-month or 65-mcath basis, &0 long
as both offerors are proposing on the same basis and the Governnent's
actual requirements are baing solicited. .

The recommendation in B tjon, suprs, that new best

and final offers be solicit rom Burroughs floneywell 1is modified
in accordance with this decision. Otharwise, our prior decision is

affirmed.

E- P Ko 11,
Deputy Comptroller Gene
' of th:OUn::Qd St::u





